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Query .

Answer;

YLEGAL FINDINGS OF TEE
INTERNATIONAL MILITARY TRIBUNAL AT NURE:BERG"

Is it necessary to discuss the extent to which aggressive

ars were also "wars in violation of 1ntefnatlonal treaties,
“oreements or assurances"?

“The Charter defines as a crime the planning or waging of
war that is a war of aggression or a war in violation of in-
ternational treaties, The tribunal has decided that certain
of the defendants planned and waged aggressive wars against
twelve nations, and were therefore guilty of this series of
crimes, Thia mekes it Gnneceseary t0 discuss the subject
in further detail, or even to consider at any length the ex-
tent to which these aggressive wars were also 'wars in vio-
lation of international treaties, agreements or assurances.,'
The {reaties are set out in the Appendix of the indictment
and those of importance are the 1899 Hague Convention in
which the signatory powers agreed: "before an appezl to
arms . . s to have recourse, as far as circumstances allow,
to the %ood offices or mediation of one or more friendly
powers. In the Hague Convention of 1607, a similer clause
was inserted in the Convention Relative to Opening of Hosti-
lities providing "The Contracting Powers recognize that
hostilities between them must not commence without a previ-
ous and explicit warning, in the form of either a declara-
tion of war, giving reasons, or an ultimatum with a condi-
tional declaration of war.'! Germany was a party to each of
t1e conventions. There is no doubt but that Germany viola-
ted certain provisions of the Versailles Treaty. "It is
unnecesgssry to discuss in any detail the various tresties
entered into by Germany with other powers., Treaties of
Hutual Guarantee were signed by Germany at Locarno in 1925,
with Belgium, France, Great Britain and Italy, assuring the
meintenance of the territorial status quo. Arbitration
treaties were also executed by Germany at Locarno with
Czechoslovakia, Belgium, and Poland. Conventions of Arbi-
tration and Conciliation were entered into between Germany,
the Netherlands and Denmark in 1926; and between Germany
and Luxemburg in 1929. lon-agg r6581on treaties were execu-
ted by Cermany with Lenmark and kussia in 1939, The Pact
of Paris was signed on the 27th August 1928 by .... powers,
ceee in Tthe opinion of the Tribunal this Pact was violated
by Germany in all the cases of aggressive war cherged in
the Indictment. It is to be noted that on the 26th Janusry
18934 Germany signed a Declaration for the Maintenance of
lernanent Peace with Poland, which was explicitly based on
the Pact of Paris, and in Wthh the use of force was out-
lawed for a period of ten years. The Tribunal does not find
it necessary to consider any of the other treaties referred
to in the Appendix, or the repeated agreemenbs and assuran-
ces of her peaceful intentions entered into by Germany.®



Query : Yihat is the jurisdiction of the Tribunal?

Answer: iThe jurisdiction of the Tribunal is defined in the Agreement
gnd Charter, end the crimes coming within the Jurisdlcetion
of the Tribunal, for which there shall be individual re-
gponslibility, are s&t out in Articls 6. The law of the
Charter is decisive, and binding upon the Tribunal.”

Query: What was the suthority for msking the Charter?
AnBwWerd e making of the Charter was the exercise of the sovereign

legislative power by the countries to which the German Reich
unconditionally surrendered; and the undoubted right of
these countries to legislate for the occupled territories
has been recognized by the civilized world. The Charter is
not an arbitrary exercise of power on the part of the vic-
torious nations, but in the view of the Tribunal, as will

be shown, it is the expression of internatlional law exist-
¥ag 8t the timg of 1Ly eréuliong and Lo that exiend i3 it-
self a contribution to internstional law. The Signatory
Fowers created this Tribunal, defined the law it was to ad-
minister, and made regulations for the proper conduct of the
Trial, In dolng do, they have done together what eny one of
them might have done singly; for it is not to be doubted
that any nation has the right thus to set up special courts
to administer law. with regard to the constitution of the
gourt, g¢ll that the deferidants are sntitled toask 1is o
receive a fair trial on the facts and law."

Query s Was a war of aggression e crime before the London Agreement?

Answer: iThe Charter makes the planning or waging of a war of ag-
gression or a war in violation of internstional treaties
a crims; end 1% is therefore not strictly necesssry L0 con-
gsider whethey and to what extent aggressive war was a crime
before the executlon of the London Agreement., But in view
of the great importance of the questions of law involved,
the Tribunal has heard full argument from the Prosccution
and the Defense, and will express its view on the matter.
It was urged on behalf of the defendants that a fundamental
principle of all law - internstional and domestic - is that
there can bé no punishment of crime without a pre-existing
lew, ‘Hullum orlmen slua loge, nillle posns bBiné léges' It
was submitted That ex post facto punishment is abhorrent
to e law of all civilized mationg, that no-moversign
power nad made aggressive war a crime at the time the al-
leged criminal acts were committed, that no statute had de-
fined aggressive war, that no penalty had been fixed for its
commission, and no court had been created to try and punish
of fanders, In The first plece, it is to be qbsdérved thet
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the maxim nullum crimen sine lege is not a limitation of
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scvereignty, but 1s in general a principle of justice. To
asscrt that 1t 1s unjust to punish those who in defiance

of treaties and assurances have attacked neighboring states
without warning is obviously untrue, for in such circum-
stances the attacker must know that he is doing wrong, and
so far from it Deing unjust to punish him, it would be un-
just 1f his wrong were allowed to go unpunished. Occupying
the positions they did in the government of Germany, the
defendants, or at least some of them must have known of the
treaties signed by Germany, outlawing recourse to war for
the settlement of intcrnational disputes; they must have
known that they werec acting in defiance of all international
law when in completec deliberation they carricd out their
designs of Invasion and aggression, On this view of the
case alonc, it would appcar that the maxim has no application
to the prcesent facts, This vicw is strongly reinforced by

a consideration of the state of intcrnational law in 1939,
s¢ far as aggressive war 1s concerncd.ess o...t0¢ Xcllogg-
Brisad Pact was binding on sixty-threc nations, including
Germany, Ltaly and Japan at the outbreak of war in 1939....
The nations who signced tae tact or adhered to it uncondi-
tionally condemned rccoursc to war for the futurc as an
instrument of policy, and c¢xpressly renounced it. After the
signing of the Pact, sny notion recsorting to war as an in-
strument of netional policy brecaks the Pact. In the opinion
of the Tribunal, the solemn renuncistion of war as an in-
strument of nationel policy neccssarily involves the proposi-
ion that such a war is illcgal in Infternational law; and
hat those who plan and wage such a war, with its incvitable
nd toerriblc conscquenccs, are committing a crime In so do-
1 war for the solution of internationsl controversics
underbaken as an instrumcnt of national policy cecrtainly
includes a wer of aggression, and such a war 1s thoercfore
outlawed by the Pact,.,. Bubt 1t is argued that thc Pact
docs not cxpressly cnoct that such wars arc crimes, or sct
up courts to try thosc who makce such wars. To that c¢xtent
the same is truc with regard to the laws of war contained

in the Hague Convention. Thce Heguc Convention of 1907 pro-
nibitcd resort to ccrtain methods of waging war.... Lany

of thecsec prohibitions had bceen cnforced long before the

datc of the Convention; but since 1907 they have cortainly
becen crimes, punishablc os offcnccs against the levws of war;
yct the Hague Convention nowhere dcesignatecs such practices
s criminal, nor is any scntence prescribced, nor any mcntion
nmede of a court to try and punish offendcrs. Llor nony
years past, however, military tribunals have tricd and puni-
shed individuals guilty of violiting the rules of land war-
fare 12id down by this Convention. In the opinion of the
“ribunal, thosc who wagé agarcessive war arc doing that which
ig equally 1illegal, and of much grestcr moment than a brecach
of one of the rules of thc Fague Conventtion. In interpro-
ting the words of the lrezct, it must be remecmbercd that in-
tornational law is not the product of an intcrnetional lcogi-
sloturce, and that such intcrnational agrccments os the Pact
of Paris have to doal with gencral principlcs of low, and
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not with administrative matters of procedure, The law of
wer 18 te be found not only in treaties, but in the customs
and practiccs of states which gradually obtainsd universal
recognition, and from the goneral principles of justice
applied by jurists and practisged by military courts. This
lJaw is not static, but by continusl adaptation follows the
necds of a changing world. Indecd, in many cascs trostics
40 no more than expreéss and dafins for moré mceurete refor-
gnred’ the principles of law already existing.

"The view which the Tribunal takes of the true intcrpreta-
tion of the Pact is supported by thoe internotional history
whiich preocded 16, 'In She yoar 1825 the Ginfd of o Trdoty
of Mutunl Assistonce was sponsorcd by the Leogue of Nations.
Iy Arideclo 1 the trogaty declared 'that aggresslve war 18 an
international crimet', and that the¢ partics would *'undcrbake
thot no onc of them will be guilty of its commissiont. Tho
draft trecaty was submitted to twenty-ninc stoatcs, about half
af woom wWere in favor of acetpbting the text. Thse principle
gbjoction appearad to be in the diffieulty of definlipng thy
gctg whlch would constitule lageression’', mether fthan any
aoubt as to the criminallty of aggrossive wer. 7The preamble
to tho Loaguc of Motlons 1924 Frotocol for tht Padific Sot-
tlement of Intcernational Uisputcs ('Gencva Protocol!) after
'recognizing bthe solidority of the mambers of tho itntorna-
tional community', dcclarcd that 'a war of aggrcssion con-
stitutes & violation of this solidarity and is an interna-
tional erime."' ...,.Although the Protocol was nover ratifiad,
it was signcd by thoe loading stoteésmen of the weorld, rcpro-
scnting the vast mojority of the civilized statcs and pcoples
ocnd may b6 regorded os strong cvidence of the intention to
brand aggrcssive woar as an international crime, At the
mecting of the Asscmbly of the Leaguc of Notions on the 24th
September 1927, all the delcgations then oroescnt (including
the German, the Italion and the Jepancse), unanimously adop-
tcd a decloration concerning wars of cggrcession.” The pro-
amble to the dceclaretion steted tThat o war of aggrcssion

can never scrve as a mcans of scttling intcrnational dis-
putcs and is in conscqucnce an international crimc. YThe
unanimous resolution of the 18th February 1928 of twcnty-
onc Amcrican rcpublics at the sixth Pan-Amcricon Confercncc,
dceeclarcd that 'war of aggrcssion constitutes an internation-
al crimc against the humen specics.' ALl thesc cxpressions
of opinion, and othcrs that could be cited, so solemmly
madc, rcinforecc the comstruction which the Tribunal placed
upon the Poct of Foris, that resort to o war of aggrcssion
is not merecly illcgal, but i1s criminal. 2he prohibition

of aggrcessive war demondcd by the conscicnce of the world,
finds its expression in the scriecs of Pacts nnd Treotics to
which the Tribunol has just roferrcda.' It is also important
to remember Articlce 227 of the Treety of Versoillcs which
provided for thc constitution of ¢ special Tribunsl, com-
poscd of rcproescntatives of five of the Allicd and Associ-
ated Powers to try the formcr Germon Empcror “for a suprcme
offcnce a%ainst international morality and the sanctity of
trootics. In Articlc 228 of the Trcaty, the German Governe
ment cxprossly rccognized the right of the Allicd Powers "to
oring boforc military tribunals pcrsons accuscd of having
committed acts in violation of the laws and customs of war,!

-l



Query:

Answer:

Query:

Answer:

Is international law concerned only with the actions of
sovereign states? Where the act in question is an act of
state, are those who carry it out protected by the doctrine
of the sovereignty of the states?

In the opinion of the Tribunal each of these questions must
be answered in the negative. "That international law im-
poses duties and liabilitlies upon individuals as well as
upon states has long been recognized, In the recent case of
Ex Parte Quirin....persons were charged during the war with

landing in the United States for purposes of spying and
sabotage....the Court said: !'From the very beginning of its
history this Court has applied the law of war as including
that part of the law of nations which prescribes for the con-
duct of war, the status, rlghts and duties of enemy nations
as well as enemy individuals.! He [Justlce StOne7 went on
to give a 1list of cases tried by the Courts, where indi-
vidual offenders were charged with offences against the laws
of nations, and particularly the laws of war. Many other
authorities could be cited, but enough has been said to show
that individuals can be punished for violations of inter-
national law, Crimes against internstional law are com-
mitted by men, not by abstract entities, and only by punish-
ing individuals who commlt such crimes can the provisions of
internationsl law be enforced. The provisions of Article
228 of the Treaty of Versailles already referred to illus-
trate and enforce this view of individual responsibility.
The principle of international lew, which under certain cir-
cumstances, protects the representstives of a state, cannot
be apnlied to acts which are condemned as criminal by inter-
national law., The authors of these acts cannot shelter them
selves behind their officiazl position in order to be freed
from nunishment in apnropriate proceedings. Article 7 of th
Charter expressly declares 'The official poeition of defend-
ants, whether as heads of state, or responsible officials in
government departments, shall not be considered as freeing
them from responsibility, or mitigating punishment.! On the
other hand the very essence of the Charter is that individ-
uals have international duties which transcend the national
obligations of obedience lmposed by the indivicdual state.

He who violates the laws of war cannot obtain immunity while
acting in pursuance of the authority of the state if the
state in authorising action moves outside its competence un-
der international law.,!

i

Is the contention of the defendants that in doing whet they

did they were acting under the orders of Hitler, sufficient

to relieve them of responsibility for acts committed by them
in carrying out these orders?

“The Charter specificelly provides in Article 8: !'The fact
that the defendant acted pursuant to order of his Government
or of a superior shell not free him from responsibility, but
may be considered in mitigation of punishment.' The pro-
visions of this Article ars in conformity with the law of
all nations. Thet a soldier wsas ordered to kill or torture
in violation of the internationazl law of war has never been
recognized as a defense t0 such acts of brutality, though,



Query:

Answer:

as the Charter here provides, the order may be urged in miti-
gation of the punishment. The true test, which is found in
varying degrees in the criminal law of most nations, is not
the existence of the order, but whether moral choice was in
fact possible.”

Is the law of conspiracy epnlicable?

"Planning and preparation are essentlal to the meking of war,
In the opinion of the Tribunal aggressive war is a crime un-
der international law. The Charter defines this offense as
planning, preparation, initiation or waging of a war of ag-
gression 'or participation in & common plan or conspiracy
for the accomplishment...of the foregoing.' The Indictment
follows this distinction. Count One charges the common plan
or conspiracy. Count Two charges the planning snd waging of
war. The same evidence has been introduced to support both
counts. We ghall therefore discuss both counts together, as
they are in substance the same.... The ' common plan or con-
gpiracy! charged in the Indictment covers twenty-five years,
from the formation of the Nazl Party in 1919 to the end of
the war in 1945.... The Prosecution says, in effect, that
any significant participation in the affairs of the Nazi
Party or government is evidence of a participation in a con-
spiracy that is in itself criminal., Conspiracy is not de-
fined in the Charter. But in the opinion of the Tribunal
the conspiracy must be clearly outlined in its criminal pur-
pose., It must not be too far removed from the time of deci-
sion and of action., The planning, to be criminal, must not
rest merely on the declarations of a party program, such as
are found in the twenty-five points of the Nazi Party, an-
nounced in 1920, or the political affirmations expressed in
'Mein Kampf! in later years. The Tribunal must examine
whether a concrete plan to wage war existed, and determine
the participants in that concrete plan. It is not neces-
sary to decide whether a single master conspiracy between
the defendants has been established by the evidence. The
seizure of nower by the Nazl Party, and the subsequent dom-
ination by the Nazl State of all spherecs of economic and
social life must of course be remembered when the later
~lans for waging war are examined, That plens were made to
wage wars, as early as November 5th, 1937, and probably be-
fore that, is aprarent. And, thercafter, such preparations
contlnuvd in many Qireotlons, and against the peace of many
countries. Indecd, the thread of war - and war itself if
necessary - was an integral part of the Nazi policy. But
the evidence egtablishes with certainty the existence of
many separate plans rather than a single conspiracy cmbrac-
ing them all. ....In the opinion of the Tribunal, the evi-
dence establishes the common planning to preparc and wage
war by certain of the defendants. It is immaterial to con-
sider whether a single conspiracy to the extent and over the
time set out in the Indictment has been conclusively proved.
Continued planning, with aggressive war as the objective;,
has been cstabllshuq beyond doubt. ....The argument that
such common planning connot exist where there is complete
dictatorship is unsound. A plan in the execution of which

a number of persons participate 1s still a plan, even though



Query:

Answer:

conceived by only one of them, and those who execute the
plan do not avoid responsibility by showing that they acted
under the direction of the man who conceived it. Hitler
could not make aggressive war by himself. He had to heve
the cooperation of statesmen, military leaders, diplomats,
and busincss men. When they, with knowledge of his aims,
gave him thelr cooperation, they made themselves parties to
the plan he had initlated....The relation of leader and
follower does not preclude responsibility here any more than
it does in the comparable tyranny of organized domestic
grime.

"Count One, however, charges not only the conspiracy to com-
mit aggressive war, but also to commit war crimes and crimes
against humanity. But the Charter does not define as a sep-
arate crime any conspiracy except the one to commit acts of
aggressive war. Article 6 of the Charter provides: 'Leaders,
organizers, instigators and accomplices participating in the
formulation or executlon of =2 common plan or conspiracy to
commit any of the foregoing crimes are responsible for all
acts performcd by any persons in execution of such plan,'

In the opinion of the Tribunal these words do not 2dd a new
and separate crime to thos¢ alrcady listed., The words are
designed to cstablish the responsibllity of persons partici-
pating in a common plan, The Tribunal will therefore disre-
gard the cherges in Count One that the dofendants conspired
to commit war crimes and crimes against humanity, and will
consider only the common plan to prepare, initiate and wage
aggressive war."

Is Section (b) of Article 6 of the Charter defining War
Crimes an innovation in International Law?

"The Tribunal is of coursc bound by the Charter, in the defi-
nition which it gives both of war eorimes and crimes against
humanity. With respect to war crimes....the crimes defined
by Article 6, section (b), of the Charter were alrecady
recognized as war crimes under international law. They were
covered by Articles 46, 50, 52, and 56 of the Hague Conven—
tion of 1907, and Articles 2, 3, 4, 46, and 51 of thc Geneva
Convention of 1929. That violations of these provisions con-
stitutcd crimes for which the guilty individuals werc punish-
able 1s too well settled to admit of argument., But it is
argucd that the Hague Conventlion does not apnly in this case,
because of the Ygeneral perticipation' clause in Article 2

of the Hague Convention of 1907. That clause provided: 'The
provisions contained in the regulations (Rules of Land War-
fare) referred to in Article I as well as in the present con-—
vention do not apply except between contrecting powers, and
then only if ell the belligercnts are partics to the conven-
tion.,!'! Several of the belligerents in the recent war were
not varties to this convention. In thc opinion of the
Tribunal it 1is not nccessary to deelde this question., The
rules of land warfarc exprcsscd in the eonvention undoubted-
ly represented an advance over éexisting intecrnational law at

7



Query :

hAnswcr:

Answcr:

4

the time of their adoption. Bul the convention cxprossly
stated that 1t was an attempt 'to rovisc Tthe gencral laws
and customs of war', which it thus rccognized to bc then
cxisting, but by 1939 thosc rulcs laid down in the conventior
were recognized by all civilized notions, and werc rogarded
as being declaratory of the laws and customs of war which

arc rceferred to in Articlc 6(b) of the Chartor.'

Woes Germany bound by the rulcs of land warforc in the terri-
torics occuplcd by her during the war in vicw of the fact
thet she had complctely subjugeated thosc countrics ond in-
corporatced thom into the Gormon Roeich, glving her cuthority
to dcal with the occupicd countrics as though they worc

part of Germany?

“In thce vicw of the Tribunal it is unnccessary in this casc
to dceide whether this doctrinc of subjugetion, dopcndcent
cs it is upon military conqucst, has eny ap.licotion where
the subjugetion is bt result of the crime of cggrcssive
wer, The doctrine was ncver considercd to be applicable so
long as therc was an army in the ficld attempting to rcstorc
the occupicd countrics to thelr truc owncrs, and in this
casc, thereforc, the doctrinc could not apply to cny terri-
torics occupicd cftcr the lst Scptomber 1939, As to the war
crimcs committced in Bohcemia and Noravia, it is a2 sufficicnt
cnswer that thoese tcerritorics were ncver added to the Reich,
but a merc protcctoratc was cstablishcd over thom.!

Scetion (¢) of Articlce 6 of the Chorter defining Crimes

S O
geinst fumenity an innovaetion in Internetionanl Law?

“The Tribunal is of coursc bound by the Chartor, in the
acfinition which it givcs both of wor crimcs and crimcs
against humonity .... With rcgord to crimcs cgalinst humanity,
there is no doubt whotcver thet political opponcnts were
murdercd in Goermany beforc the wor, and that mony of them
were koept in concentration coamps in circumsbtonccs of groat
horror and cruclty. Thc policy of terror was ccortainly
corricd out on a voest scolc, and in many cascs vas organl-
zcd and systematic., The policy of perscecution, roorcssion
and murdcr of civilicns in Germany before the .ar of 1939,
who were likcly to be hostilc to the Government, wos most
ruthlessly corricd out. The porsccution of Jows during the
same period is cgtavlisncd beyond 211 doubt. “o congtitute
crimes against humenity, the acts rclicd on bofore the out-
brook of wer must hoave beoen in cxecutlon of, or in conncc-
tion with, any crimc within the jurisdiction of the Tribunal,
The Tribunal is of the opinion that revolting ond horrivlc
as mony of thesc crimes werc, it has not been satisfoctorily
provced thet thcy were done in c¢xecution of, or in conncction
with, any such crimc. The Tribunal thercforc connot make a
goneral declaration that the acts before 1639 woerce crimes
ageinst humanity within the mcaning of the Chartor, but



W,

from the beginning of the war in 1939 /orimcs wWore cowmnitted
on o vast scale, which werc also crimcs agoinst humanity:
and insofar as the Inhumonc acts charged in the Indictment,
and committed aftcr the beginning of the wer, did not con-
stitutc war crimcs, they wore all committcd in cxccution of,
or in conncction with, the aggrcssive war, ond tocrcfore
constitutcd crimcs agoinst humonity .t
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