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CHAPTER|

INTRODUCTION

A. International Commercial Arbitration and Trade

1. Arbitration as an alternative dispute resolutio n method

Evolution of arbitration as a method of dispute resoluttan be counted back to the
early days of business, when traders looked to al ity to solve disputes between tHeffhe
process has undergone a lot of changes from thenhbulidsic nature of arbitration remains the
sam@. It depends on a contractual agreement between péotiesolve their dispute before a
select group of non-governmental body and acceptinggitision as bindindBut the process
has undergone a lot of changes and as in case ft@whas adapted to the changing tifhes

Enterprises all over the world have started condgdbinsiness on an international scale.
Producers and suppliers from different continents e@mttproduce and sell products in the global
market through branches and agents. Firms have begnorasingly look abroad for merger
partners, distribution, franchise etc. All these tiari®ns are based on contracts between the
parties and therefore there are bound to be questiomgenpretation of clauses and other such

issues to be settled among the parties. Arbitratiorfitemgiently been the choice of these

! Robert B. von Mehrerkrom Vynior's Case To Mitsubishi: The Future of Arbitration and Pulblaw, 12
Brooklyn J. Int’'l L 583 (1986); Bret Fulkersoy Comparison of Commercial Arbitration: United States &
Latin America,23 Hous. J. Int'l L. 537, 539 (2001); William M. HowarByolution of Constitutionally
Mandated Arbitration48 Sep ARBJ 27 (1993); 14aN REDFERN& M ARTIN HUNTER, INTERNATIONAL
COMMERCIAL ARBITRATION 2 (1996)

2 SeeREDFERNSUpranote 1

3 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION IN THE UNITED STATES COMMENTARY &
MATERIALS 1 (1994)

“J. SchaeferiNew Solutions for Interim Measures of Protection in International CoroiabArbitration:
English, German and Hong Kong Law Compared, 2.2 Electronic Journal of Comparative Law, (August
1998),available athttp://www.ejcl.org/ejcl/22/art22-2.html



enterprises in dealing with their counterparts. It hasome the dominant methods of settlement
of international trade disputes and hence its impaedras increas&dArbitration can provide a
highly efficient alternative means of dispute resalatfor banks and financial institutions and is
sometimes preferable to litigation

2. Developments in the Infrastructure for Internat ional
Arbitration

The debate about arbitration as a viable alternativigigation is still continuing. But,
now in the time savvy world of entrepreneurs, arbitnatvith its time saving feature and the just
and fair results has made it look appealing to the ssiworld. Combined with this, the need
for a neutral decision maker with the knowledge akil in a specific area and the freedom to set
the stage has strengthened the popularity for arbifatis the business community embraces
arbitration and other alternate dispute resolution masththere has been a lot of concentration on
the procedural aspects of arbitration. It has setlwfdevelopment of an international legal
system for commeréeThough arbitration is a process outside the court sirecit needs strong
legislations and court assistance for its effecfivactioning®. The nation states have to come
forward to establish a network and provide meanseovtilling parties to opt out of the judicial

system and adopt their own dispute resolution fdtuSpecifically in the international arena,

® Thomas E. Carbonnealihe Ballad of Transborder Litigatiqr56 U. Miami L. Rev. 773, 778 (July 2002)
® PREAMBLE TO CONVENTION ON THE SETTLEMENT OFINVESTMENT DISPUTESBETWEEN STATES AND
NATIONALS OF OTHER STATES, ICSID (W.Bank)available athttp://www.worldbank.org/icsid/basicdoc-
archive/11.htm

"Richard W. Naimark & Stephanie E. Ke&W¥hat Do Parties Really Want From International Commercial
Arbitration?, 57-JAN Disp. Resol. J. 78, 80, 81 (2002 — 2003)

82002 Annual Report 4, ICSID (W.Bank)ailable at
http://mww.worldbank.org/icsid/pubs/1998ar/2002_ICSID_ar_en.pdf, Ret¥u, , Charles H. Brower I,
What | Tell You Three Times is True: U.S. Courts and Pre-Awaretimt Measure Under The New York
Convention35 Va. J. Int'l. L 971 (1995); Richard Allan Hornintnterim Measures of Protection; Security
for Claims and Costs; And Commentary on the WIPO Emergency Relie$ Rn Toto) Article 469 Am.
Rev. Int'l Arb. 155, 156 (1998)

° CarbonneauSupranote 5

10 BorN Supranote 3 at 3

 catherine A. Rogers, Context and Institutional StructorAttorney Regulation: Constructing an
Enforcement Regime for International Arbitration, 3&u$. J. Int'l L. 1 (2003)



where jurisdictional issues play an important tgleaws supporting arbitration are a must.
Though, initially the states were reluctant to relih control, over the course of the last few
decades more and more nations have enacted légisatupporting the institution of
arbitratiort®. Various international treaties, conventions, nadidegislations, and even
institutions have been formed to provide the frameworkinternational arbitratiof. Apart from
that UNCITRAL drafted a model code for countriesfodlow. So far more than 40 countries have
enacted legislations based on the model Eod@art from the Model Law, UNCITRAL has
come up with the Arbitration Rules to support parties whefg@rad-hoc arbitration. Even many
institutions offer arbitration services based on tidQITRAL Arbitration Rules.

The most important and arguably the start of the omghdevelopment process was the
United Nations Convention on Recognition and Enéonent of Foreign Arbitral Awards (the
“New York Convention”). The main purpose of the NewrKd_onvention was to obligate
member nations to recognize and enforce foreign mrkdward®’. This effort was followed by
various other conventions including the European Catimemon International Commercial
Arbitration (the “Geneva Convention”) and Inter-Arigamn Convention on International
Commercial Arbitration (the “Inter-American Convemti’). UNCITRAL, the legal body of in
U.N. in the international trade law has done a gl of work in harmonizing the legal setup.
UNCITRAL first introduced its Arbitration Rules andtkr on drafted the Model Law, which has

proved invaluabl¥. Even outside the United Nations, a lot of instituts, both domestic and

2 Born Supranote 3 at 2

3 Thomas E. Carbonneau, Arbitral Justice: The Demigdu® Process in American Law, 70 Tul. L. Rev.
1945; RogersSupranote 11 at 2

4 RogersSupranote 11 at 3

15 SchaferSupranote 4

16 Convention on Recognition and Enforcement of Forelighitral Award, June 7, 1959, Article | (19
USCA § 201, “This Convention shall apply to the recogumitand enforcement of arbitral awards made in
the territory of a State other than the State witheerecognition and enforcement of such awards are
sought, and arising out of differences between personsthen physical or legal. It shall also apply to
arbitral awards not considered as domestic awards iStaie where their recognition and enforcement are
sought”

" pieter Sander4)NCITRAL's Model Law on Conciliationnternational Journal of Dispute
Settlementyol. 12/2002,1 (Verlag Recht und Wirtschaft, Heidelberg, 2002)



international were created to provide a framewonktfee conduct of arbitration. The most
notable being the American Arbitration Associatiorteimational Chamber of Commerce and the
London Court of International Arbitratioh

The development is an ongoing process and even tealdgus organizations are working
towards further improving the existing system. Eveeiaflecades of progress there are areas that
still needs to be addressed by the world community pipvision of interim measures,
requirement of written agreements, multi-party arbitratand the more recent addition, attorney

regulation™®

B. Interim Measures in International Arbitration

1.The Need for Interim Measures

The availability and handling of interim measuresnternational commercial arbitration
has become on of the main issues in developing a Egap for arbitration. In international
litigation and arbitration, the availability or otheise of provisional measures can have a
substantial effect on the final result, especially wiesues relating to protection of evidence and
assets arise before or during the course of the prowg=d In international litigation this has
been effectively covered by the rules and proceduresldeed by most natiofs The state
courts have the right tools to enforce their orderas in litigation, interim measures are the tools
to preserve and ensure the usefulness of arbitratidlureao preserve the evidence or protect the

property involved in the dispute can prove disastrousafparty in terms of the final outcome.

8 BorN Supra note 3 at 2

19 Richard W. Naimark and Stephanie E. Ke@nalysis of UNCITRAL Questionnaires on Interim Relief,
Global Center for Dispute Resolution Resear@¥iarch 2001)available atwww.globalcenteradr.com

0 Raymond J. Werbicki, Arbitral Interim Measures: FacFiction?, 57-JAN Disp. Resol. J. 23 (2002);
SeeBoRN supranote 3 at 753, 754

2L BorN Supranote 3 at 754

2 BorN Supranote 3 at 754



There may not be anything left for the successful ptotyatisfy his clairft. A report submitted
by the UN Secretary General on Settlement of comiakRisputes clearly outlines the
importance of interim measures and also the growiegrfor interim relief from the tribunals,
among the partié& As arbitration moves into fields like environmehtiisputes and intellectual
property, where quick decision could mean a lot, thedrfer interim measures in arbitration is
going to increasd. In the report, the Secretary General also notes/étrious legislations and
amendments that have been made by the nations améhdlse Model Lav®. The three main
issues when dealing with interim measures in arbirasire power of the courts to grant interim
orders, power of the arbitrators to order interimafehnd the possibility of enforcement of
interim orders granted by the tribunal. Enforcemesties take a whole new meaning when the

interim orders involve third parties.

3 Richard W. Naimark & KeerSupranote 19

24 Settlement of Commercial Disputes - Possible uniform rules omioggsues concerning settlement of
commercial disputes: conciliation, interim measures of protectioittemr form for arbitration agreement,
Report of the Secretary Generalnited Nations Commission on International Tradev\Working Group

on Arbitration, 3% Sess., at 24 (Para. 104), AICN.9/WG.II/WP.108 (Jan. 2000) “Refiram

practitioners and arbitral institutions indicate thattfgs are seeking interim measures in an increasing
number of cases. This trend and the lack of clear guidémaebitral tribunals as to the scope of interim
measures that may be issued and the conditions forigseiance may hinder the effective and efficient
functioning of international commercial arbitratiofio the extent arbitral tribunals are uncertain about
issuing interim measures of protection and as a resfuftirefrom issuing the necessary measures, this may
lead to undesirable consequences, for example, unnecésssuwy damage may happen or a party may
avoid enforcement of the award by deliberately makingetsinaccessible to the claimant. Such a situation
may also prompt parties to seek interim measures framtsanstead of the arbitral tribunals in situations
where the arbitral tribunal would be well placed to issmeinterim measure; this causes unnecessary cost
and delay (e.g. because of the need to translate docuiméntse language of the court and the need to
present evidence and arguments to the judge)”.

% Bernardo M. Cremadess Exclusion of Concurrent Courts Jurisdiction over Conservatory Measiare
be Introduced Through a Revision of the Conventibraf Int’l Arb.; Dr. Francis Gurry The Need for
SpeedWIPO Arbitration And Mediation Center Biennial IFG&onference October 24, 1997, Geneva,
Switzerland; David E. Wagonemterim Relief in International Arbitration: Enforcement is a substaht
problem 51-OCT Disp. Resol. J. 68, 72 (1996)

“6 Settlement of Commercial Disputes, Report of Secretary Ger@uptanote 24 at 24 (Para 103Jee

also UNCITRAL MoDEL LAW ON INTERNATIONAL COMMERCIAL ARBITRATION Article 17. Power of

arbitral tribunal to order interim measurénless otherwise agreed by the parties, the arhititainal may,

at the request of a party, order any party to take sutdriim measure of protection as the arbitral tribunal
may consider necessary in respect of the subject-mafttbe dispute. The arbitral tribunal may require any
party to provide appropriate security in connection witlels measuregvailable atwww.uncitral.org




The push towards interim measures has not been witbrdigism. The major argument
against interim relief is that being a contractudatienship, there is no need for interim relief.
Also, the critics point out that more than 80% of awsedte executed without any problem and
the provisional measures will only server as a todl¢lay the procedure. Another major concern
for many is the tribunal’s lack of power to enforce interim orders.

2.Developments in the field of interim measures in international
arbitration

Availability of interim measures largely depends otemmational conventions, national
legislations and institutional rules. Though, interimasures are being used frequently in the
recent times in arbitration, none of the conventibase provisions to regulate its handfihgBut
the many nations have amended their legislatiormdoide for interim measures. Many nations
like Swiss, Germany, Argentina, have either amerttiedspecific provisions or have repealed the
old law and enacted new legislations. In common &antries, including United States, United
Kingdom and India, courts have dealt with this isgumel have set precedents one way or the other
on this subject. Likewise the third set of procedutest have a direct bearing on this issue is the
institutional rules. Most of the institutional rulestimeir current form, address the subject of
interim measures. Chapter Il of this article discugbeshandling of interim measures by
National courts and legislations. Chapter Il deaiwhe provisions available in international
conventions and institutional rules.

Specific mention has to be made of the UNCITRAL mddel. Article 17 of the Model
Law provides the authority for the tribunals to gramtierim relief. But it does not have a
provision, which provides the exact procedure for tt@gaition and enforcement of the interim
awards. There has been a lot of confusion on whetiedefinition of award in the model law
includes the interim awards and the procedure prescfiretie enforcement of awards may be

used for interim awards also. UNCITRAL recognize@thituation and is discussing the

%" BorN Supranote 3 at 756, 757



possibility of a harmonized law for the enforcemehtrderim awards. A working group has been
setup to specifically address this issue. In Chaptel hgve discussed the present form of Model
Law and proposals of the working group. In conclusiohate tried to point out the best way of

handling all the three issues concerning interim soees.



CHAPTER I

INTERIM MEASURES IN INTERNATIONAL ARBITRATION — COMPARATIVE

STUDY OF THE NATIONAL LEGISLATIONS AND COURT RULINGS

International Arbitration depends on a wide varietyegal setup for it's functioning viz.,
national legislations, international conventionsl amstitutional rules. As it relies on such a varied
structure, there is always difference in the way agibn process is handled. International
conventions for the most part are silent on the issfuiaterim measures. But national legislations
and institutional rules have differing interpretatioi$ie primary issues are the power of the
courts to support (some prefer ‘interfere’ in) arbitratipower of arbitrators to provide interim
relief and the enforcement of the orders. Enforaaneé interim orders have some interesting

areas like orders involving third parties and ordeygoreign courts.
A. Power of Courts to Order Provisional Relief

It is has increasingly been accepted that the supparadnal courts in highly important
for the success of arbitration. But the questions tiestd to be answered are when and how much
should the courts step#h Usually the Courts are called upon either at thetsihthe process to
enforce arbitral agreement or at the end to enfengards. But there are circumstances where the
Courts are required to use their authority to supporptioeess’. Mostly these circumstances

arise when there is an involvement of third pdttyAnother usual timing of court intervention for

%8 prathiba M. Singh & Devashish Krishnafhe Indian 1996 Arbitration Act - Solutions for a Current
Dilemma, Journal of International Arbitration (inséoot note from lib.)

29 REDFERN Supranote 1 at 233

%0 ReDFERN Supranote 1 at 234SeeBorN Supranote 3 at 771



interim relief is at the start of the proceedingsentthe tribunal has not been forniedrhe time
taken to initiate the process, appoint the arbitratord settle jurisdictional issues, if any, will take
a considerable tim& So in the meantime parties have to approach the cturtsintain status
quo, protect the property, evidence,®t& he courts in extraordinary circumstances have been
known to interfere even when the proceedings agayress, if a party shows proof of partiality
or corruption on the part of arbitrators. In fact, souew this power of the courts to be so
important that they think without such backing from tmirts many will not choose arbitratiin
The national position depends on the legislatiors @vurt rulings. Most of the countries
have legislations dealing with arbitration. In theitéd States, Federal Arbitration Act (FAA)
governs the conduct of arbitration. But there is novgion in FAA either allowing or prohibiting
provisional measures. So the court rulings are the guigtelines available to study the
availability of court ordered interim measures. ButlK, the Arbitration Act of 1996 has a

specific provision governing the court powers exercisabfipport of arbitratiofi. The

%1 Charles N. Brower & W. Micheal TupmarGourt-Ordered Provisional Measures Under The New York
Convention, 80 Am. J. Int'l L. 24, 25 (1986)

%2 5eeUNCITRAL ARBITRATION RULES (1982) Article 6 & 7;SeeRULES OFPROCEDURE FOR

ARBITRATION PROCEEDINGS UNDER NTERNATIONAL CENTER FORSETTLEMENT OFINVESTMENT DISPUTES

Rules 1-4

% Charles N. Brower & W. Micheal TupmaBupranote 31

% Charles H. Brower IBupranote 8 at 972

% Arbitration Act, 1996 c. 23 § 44 - (1) Unless otherwise agt®y the parties, the court has for the
purposes of and in relation to arbitral proceedings timeespower of making orders about the matters listed
below as it has for the purposes of and in relatiofetral proceedings.(2) Those matters are-

(a) the taking of the evidence of witnesses;(b) thesereation of evidence;(c) making orders relating to
property which is the subject of the proceedings or asttich any question arises in the proceedings- (i)
for the inspection, photographing, preservation, custodjetention of the property, or(ii) ordering that
samples be taken from, or any observation be made experiment conducted upon, the property; and for
that purpose authorising any person to enter any preritigég possession or control of a party to the
arbitration;(d) the sale of any goods the subject efpphoceedings;(e) the granting of an interim injunction
or the appointment of a receiver(3) If the case is ofergency, the court may, on the application of a
party or proposed party to the arbitral proceedings, makie stabers as it thinks necessary for the purpose
of preserving evidence or assets (4) If the caseisone of urgency, the court shall act only on the
application of a party to the arbitral proceedings (upoticeto the other parties and to the tribunal) made
with the permission of the tribunal or the agreementvriting of the other parties. (5) In any case the
court shall act only if or to the extent that the d@ral tribunal, and any arbitral or other institution person
vested by the parties with power in that regard, hapower or is unable for the time being to act
effectively. (6) If the court so orders, an order magetlunder this section shall cease to have effect in
whole or in part on the order of the tribunal or ofyesuch arbitral or other institution or person having



provision lists the matters where the Courts can eégengowers. The wordings of the provisions
suggest that the list is exhaustive. The courts cao@lgtto the extent that the tribunal has no
power or is unable to act and also the court order e@lise to have effect as soon as the tribunal
acts on such matter. The most notable feature ofstision is the ‘opting-out’ option for the
parties drafting the arbitration agreement. But regdiiom the Arbitration Act as whole
including Secs. 38 & 39, when the parties opt-out of Sectldl; will not have access to the
traditional ‘mareva injunctions’. Because when thegtrict the authority to grant interim
measures to the arbitrators, the range of the powrbewconfined to this listed in 38 & 38.
Prior to the 1996 Act, the law on arbitration in Indiggvgoverned by three difference
legislations viz. the Arbitration Act, 1940, the Arbitiar (Protocol and Convention) Act, 1937
and the Foreign Awards (Recognition and Enforcein@nt, 196F’. The present Indian
Arbitration Act, 1996 modeled on the UNCITRAL Model LaWas provision for court
intervention in commercial arbitration for purposesriérim measuré& There is also a specific

provision regarding court support for the tribunal in takevidenc&. Section 9 provides a list

power to act in relation to the subject-matter of trder. (7) The leave of the court is required for any
appeal from a decision of the court under this section.

% SchaferSupranote 4

37 AIR 1999 Supreme Court 565 at 567, 568

% Arbitration and Conciliation Act, 1996 - Interim meassitgy court § 9 A party may, before or during
arbitral proceedings or at any time after the makinthefarbitral award but before it is enforced in
accordance with section 36, apply to a Court (i) for #ppointment of a guardian for a minor or a person
of unsound mind for the purposes of arbitral proceedingsij)dior an interim measure of protection in
respect of any of the following matters, namely: } {lae preservation, interim custody or sale of any goods
which are the subject-matter of the arbitration agrest; (b) securing the amount in dispute in the
arbitration; (c) the detention, preservation or ingecof any property or thing which is the subject-neatt

of the dispute in arbitration, or as to which any quastinay arise therein and authorising for any of the
aforesaid purposes any person to enter upon any land alifogiiin the possession of any party, or
authorising any samples to be taken or any observatitwe made, or experiment to be tried, which may be
necessary or expedient for the purpose of obtaining fiitlrmation or evidence; (d) interim injunction or
the appointment of a receiver; () such other intemeasure of protection as may appear to the Court to be
just and convenient, and the Court shall have the gaomer for making orders as it has for the purpose of,
and in relation to, any proceedings before it.

%9 Arbitration and Conciliation Act, 1996 § 27 (1) The arblttabunal, or a party with the approval of the
arbitral tribunal, may apply to the court for assistaiirt taking evidence (2) The application shall specify -
(a) the names and addresses of the parties and thesaobit, (b) the general nature of the claim and the
relief sought; (c) the evidence to be obtained, in gailtr, - (i) the name and address of any person to be
heard as witness or expert witness and a statemehedfubject-matter of the testimony required; (ii) the
description of any document to be produced or property tosgected. (3) The court may, within its

10



of issues on which the Court can provide interim ffeligection 9 (e) reserves to the Court the
authority to grant such other interim relief that meypear to be just and convenient. The whole
setup of the Section 9 looks like a catchall clauséngithe Courts wide and sweeping powers to
grant interim relief’.

In France, the legislative position is similar t&lih that the New Code of Civil
Procedure does not mention about the provisional mesaswvalable from the courts. But, in
practice the parties can apply to the French Courtinterim measurés Article 809 of the New
Civil Procedure Cod? deals with the protective measures available fronberts in ordinary
circumstances. This provision can also be used whetratibin is pending to obtain interim
relief. The German civil Procedure Code (GCP) Sec. 161a8&s that it is not incompatible with
the arbitration agreement for the courts to ordegrinh measures in matters involving the
disputé®. This provision is very similar to the one foundtime Indian Arbitration Act. But the
provision is more like a declaration rather than ayision authorizing the courts. The nature and

extent of the jurisdiction available to the courts ezad from the GCP provision 914 - 945, which

competence and according to its rules on taking evidexeeute the request by ordering that the evidence
be provided directly to the arbitral tribunal. (4) Theucbmay, while making an order under sub-section (3)
issue the same processes to withesses as it mayirssués tried before it. (5) Persons failing to attend
accordance with such processes, or making any other defawuéfusing to give their evidence, or guilty of
any contempt to the arbitral tribunal during the conddarbitral proceedings, shall be subject to the like
disadvantages, penalties and punishments by order of tiie@othe representation of the arbitral tribunal
as they would incur for the like offences in suits trisefore the court. (6) In this section the expression
"processes” includes summonses and commissions fox#mieation of withesses and summonses to
produce documentsyailable at http://www.laws4india.com

%V, Giri, Interim Measures Available in Arbitration and Conciliation Act, 199BA Arbitration

Quarterly, Vol. XXXXX, No.3, Oct-Dec 2001available athttp://www.ficci.com/icanet/ICA-
Oct/OCT6.htm

“I Richard H. KreindlerCourt Intervention in Commercial and Construction Arbitratjdr3-OCT
Construction Law. 12, 16

“2N.C.P.C. Art. 809 - The president may, at any time rewéere confronted with serious objections,
provide by way of summary interlocutory proceedings forhspmtective measures or such measures as to
keep the status quo of the matters as required, eithewotegirfrom an impending damage, or to abate a
nuisance manifestly illegal. Where liability resultdrdm an obligation cannot be seriously challenged, he
may award an interim payment to the creditor or ordher tandatory performance of the obligation even
where it shall be in the nature of an obligation tafpem, available at http://www.lexmercatoria.org

3§ 1033 Book Ten ZPO - Arbitration agreement and interinasuges by courtt is not incompatible with

an arbitration agreement for a court to grant, befarduring arbitral proceedings, an interim measure of
protection relating to the subject-matter of the adiibn upon request of a party.

11



deal in general with interim measures of protectio&CP also provides for Court assistance in
the matter of taking eviden&e This is consistent with the traditional Germaewithat interim
relief can be granted only by the courts. German La&sdnot even require the place of the main
proceeding to be in Germany. Even if arbitration hasstarted at the time of filing for the
interim relief, if the parties convince the court thhe final award is enforceable in Germany and
there is an immediate need for relief, it would bauged®. The German Courts can use two types
of interim measures provided for by GCP 914 —945. One ifuthetional equivalent of Mareva
Injunction in UK. This is used to prevent the dissipatof property. The other remedy covers the
rest of the relief including conservation of evidenetc. If the precondition in the Code is
satisfied the Courts are obliged to grant the requiszdedy)’.

Switzerland is in another extreme posiffgrwhere most of the powers to grant interim
relief are vested with the arbitration tribuffaFurther, the local courts can assist in taking

evidence, assist in establishing the tribunal and onléhe challenge of the arbitrators. The courts

44 Schaefesupranote 4

5§ 1050 Book Ten ZPO - Court Assistance in Taking Evidenat@ther Judicial ActsThe arbitral
tribunal or a party with the approval of the arbitreibinal may request from a court assistance in taking
evidence or performance of other judicial acts which @nbitral tribunal is not empowered to carry out.
Unless it regards the application as inadmissible, thetcshall execute the request according to its rules
on taking evidence or other judicial acts. The arbitratare entitled to participate in any judicial taking of
evidence and to ask questions.

“8 Eric Schwartz & Jurgen Markrovisional Measures in International Arbitration - Part Il: Perspaats
From The ICC and German World Arb. & Mediation Rep. 52, 56

7 SchaefelSupranote 4

“8 \Werbicki Supranote 20 at 67

49 Charles Poncet & Emmanuel Gailladdfroductory Note on Swiss Statue on International Arbitrat§on
Il (B) (The Introductory Note and translation were preparedriternational Legal Materials by Charles
Poncet, I.L.M. Corresponding Editor for -Switzerlandw &ffices of Charles Poncet, Geneva, and
Emmanuel Gaillard, I.L.M. Corresponding Editor for Franeofessor of Law, University of Paris XII,
European Counsel, Shearman & Sterling, Paris) “Swisstsanay grant provisional measures but their
jurisdiction is clearly subordinate to that of the dral tribunal. In contrast to the Concordat, the feder
statute provides that provisional remedies, including theZing of assets, should be referred to the arbitral
tribunal itself. It is only in the event that, a parefuses to comply with the arbitral tribunal's ordleat the
arbitral tribunal may ask a court with proper jurisdictimintervene (article 183)".

Article 183 Swiss Statute on International Law - 1. Isd@therwise agreed by the parties, the arbitral
tribunal may issue provisional or conservatory ordérsguested by one of the parties. 2. If the opposing
party does not voluntarily comply with the order issuedhoy arbitral tribunal, the latter may seek the
assistance of the court, which shall apply its own.I&wThe arbitral tribunal or the court may grant
provisional or conservatory measures subject to theipe of adequate security from the requesting party,
available at http://www.lexmercatoria.org

12



can do all these only if the parties or the tribureduests it to do so and these powers have not
specifically been taken away by the arbitration agreefheThe Netherlands Arbitration Act
Article 1022 provides for court ordered interim measures of pravectit authorizes the parties
to approach the district court of necessary orderspdiifically states that such an approach to
the courts is not contrary to the arbitration agreeffieFurther it provides for interim measures
from the Courts even in cases where the seat ofratinin in outside Netherlantfs

Having seen the legislations, it is interestingstady the court interpretations of these
legislations. United States Courts so far have wobte up with a uniform position. There are lots
of opposing views that it borders on confusion. Stayfiom the difference in handling between,
domestic and international arbitration, the circuiids have given differing decisions. In US, the
courts have drawn a distinction between cases arigiigr Chapter | of Federal Arbitration Act
(FAA), i.e. domestic arbitration and the internatibarbitration cases dealt with under Chapter |l
of FAA. Sec. 3 in Chapter | of FAA empowers the Couids'stay the proceedings until
arbitration is complete”. While dealing with casessang out of this Section, majority of the
Courts interpreted this as giving jurisdiction for théo interfere. Prior to the incorporation of the

New York Convention in to FAA, the second circuitud was one of the first to address this

ld at § il (A)
*L Article 1022ARBITRATION AGREEMENT AND SUBSTANTIVE CLAM BEFORE COURT;
ARBITRATION AGREEMENT AND INTERIM MEASURES BY COURTL. A court seized of a dispute
in respect of which an arbitration agreement has lmeaciuded shall declare that it has no jurisdiction if a
party invokes the existence of the said agreement bstdomitting a defense, unless the agreement is
invalid.2. An arbitration agreement shall not precludzaaty from requesting a court to grant interim
measures of protection, or from applying to the Presidétite District Court for a decision in summary
proceedings in accordance with the provisions of ar@@. In the latter case the President shall decide the
é:zase in accordance with the provisions of article 1@G&Ailable at http://www.lexmercatoria.org

Id
%3 Article 1074FOREIGN ARBITRATION AGREEMENT AND SUBSTANIVE CLAIM BEFORE
DUTCH COURT; FOREIGN ARBITRATION AGREEMENT AND INTRIM MEASURES BY DUTCH
COURT 1. A courtin the Netherlands seized of a dispateespect of which an arbitration agreement has
been concluded under which arbitration shall take placgideithe Netherlands shall declare that it has no
jurisdiction if a party invokes the existence of thedsagreement before submitting a defence, unless the
agreement is invalid under the law applicable theretol Re agreement mentioned in paragraph (1) shall
not preclude a party from requesting a court in the Ne#rat$ to grant interim measures of protection, or
from applying to the President of the District Court fodecision in summary proceedings in accordance
with the provisions of article 28%vailable at http://www.lexmercatoria.org
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issue in international arbitration. In Murray Oil &% Judge Learned Hand upheld an attachment
granted by the lower court while staying the court gemings in support of arbitratioh Many
circuit courts including First, Third, Fourth, Severthd Ninth Circuits have held a similar
position to the Murray Cas® But after the New York Convention was incorporaiei the
Chapter Il of FAA, the Courts interpreted that acfeliently from the Chapter I. Secs. 3, 4 and 8
of the FAA, which provide for Court interference inatration.

Three seminal cases, which considered the avatigbiliinterim measures under Chapter
I, are McCreary Tire & Rubber C. v CEAT S.p°ACooper v. Ateliers de la Motobecafiand
Carolina Power & Light Co. v. Uran&k Third circuit in McCreary became the first appellate
court to consider this issfelt granted stay in support of an arbitration clausellsutidated an
attachment granted by the state court. The court regstihat the words ‘refer the parties to
arbitration’ contained in the New York Conventiorké&s away its jurisdiction to grant interim
measures. It differentiated between Sec. 3 of FAA @hdpter Il proceedings by stating that the
courts retain sufficient powers to grant interim measwinder Sec. 3, as it only requires a stay of
the proceedings, whereas Chapter Il proceedings retgreourt to ‘refer’ the partiés It also

reasoned that the purpose of the convention would ematied if parties are exposed to the

>4 Murray Oil Prods Co. v. Mitsui Co., 146 F.2d 381 (C.C.A.2 NM44)

*5|d. at 384. Judge Learned Hand: “...an arbitration clause doedemstve a promisee of the usual
provisional remedies, even when he agrees that the disparbitrable.”

*® Ortho Pharmaceuticals Corp. v. Amgen, Inc., 882 F.2d 806, 81Zi{3d 989); PMS Distrib. Co., Inc. v.
Huber & Shuner, A.G., 863 F.2d 639, 642 (9th Cir. 1988); Teradyneostbk Corp., 797 F.2d 43, 51 (1st
Cir. 1986); Merrill Lynch, Pierce, Fenner & Smith, In¢. Bradley, 756 F.2d 1048, 1052 (4th Cir. 1985);
Charles H. Brower ISupranote 8 at 977, 978

" McCreary Tire & Rubber Co. v. Ceat S. p. Q1 F.2d 1032 (3d Cir. 1974)

%8 Cooper v. Ateliers de la Motobecane, S.A.,442 N.E.2d 123¥ (1982)

% Carolina Power & Light Co. v. UraneX51 F. Supp. 1044 (N.D. Cal. 1977)

% Charles H. Brower ISupranote 8 at 980; Charles N. Brower & W. Micheal Tupm@npranote 31

at 28

®1 McCreary Qil Prods, 501 F. 2d at1038 “Unlike § 3 of the fedéxet, article Il (3) of the Convention
provides that the court of a contracting state shefeirthe parties to arbitration' rather than 'staytrial of
the action.' The Convention forbids the courts obattacting state from entertaining a suit, which vtela
an agreement to arbitrate. Thus the contention tHatration is merely another method of trial, to whi
state provisional remedies should equally apply, is unakbgl”
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uncertainties of the state law in granting attachisfénFurther, it stated that attachment would be
an attempt to bypass the agreed method of dispute resSfuNew York Court of appeals
followed this decision in Cooper. The court of appegdse a new reasoning by interpreting that
since the New York convention specifically allows faittachments in enforcement of awards and
omits to talk about that in regard to interim measuths framers must have intended that kind of
intervention only after the final decision by thebirators”,

The first federal court to reject the arguments @ third circuit was the District Court
for the Northern District of California. In CaronPowers, the District Court it refused to follow

McCreary and gave its own interpretation of the Gamtior?°. Following these decisions various

®2|d “The obvious purpose of the enactment of Pub.L. 91-368, géngiremoval of all cases falling
within the terms of the treaty, was to prevent ttagaries of state law from impeding its full
implementation. Permitting a continued resort to foredgtachment in breach of the agreement is
inconsistent with that purpose.”

®31d “This complaint does not seek to enforce an arbitrataward by foreign attachment. It seeks to
bypass the agreed upon method of settling disputes. Such ashgaarohibited by the Convention if one
Earty to the agreement objects”

“ Charles H. Brower IBupranote 8; Cooper, 442 N.E. 2d. at 1242. “The UN Convention appbre
considered the problem and saw no need to provide for piteation security.” The court also gave some
policy guidance for its decision — see Charles H. Broie&upranote 8
% Uranex, 451 F. Supp. at 1051 “This court, however, does ndttfie reasoning of McCreary convincing.
As mentioned above, nothing in the text of the Coni@mnitself suggests that it precludes prejudgment
attachment. The United States Arbitration Act, 9 & Sss 1 et seq. (1970), which operates much like the
Convention for domestic agreements involving maritionénterstate commerce, does not prohibit
maintenance of a prejudgment attachment during a stay pgadhitration” “First, the court notes that the
Arbitration Act only directs courts to "stay the tfiaf the action,” while the Convention requires a daor
"refer the parties to arbitration." 501 F.2d at 1038. Froims tlfference the McCreary court apparently
concludes that while the Arbitration Act might permdrtinued jurisdiction and even maintenance of a
prejudgment attachment pending arbitration, applicatiom@f@onvention completely ousts the court of
jurisdiction. The use of the general term "refer," heae might reflect little more than the fact thakth
Convention must be applied in many very different legstems, and possibly in circumstances where the
use of the technical term "stay" would not be a megfihdirective. Furthermore, section 4 of the United
States Arbitration Act grants district courts the powerctually order the parties to arbitration, but this
provision has not been interpreted to deprive the cafre®ntinuing jurisdiction over the action.”
“Second, the McCreary court found support for its posiiiomthe fact that the implementing statutes of the
Convention provide for removal jurisdiction in the fedkcourts. See 9 U.S.C. s 205 (1970). The Third
Circuit concluded that "(t)he obvious purpose (of providingriemoval jurisdiction) . . . was to prevent the
vagaries of state law from impeding its (the Convengdfull implementation. Permitting a continued
resort to foreign attachment . . . is inconsisteiithvwthat purpose.” It must be noted, however, that aagec
falling within section 4 of the United States Arbitiart Act also would be subject to removal pursuant to
28 U.S.C. s 1441. Furthermore, removal to federal court chala little impact on the "vagaries" of state
provisional remedies, for pursuant to Rule 64 of the Fedeudés of Civil Procedure the district courts
employ the procedures and remedies of the states wheyesith Finally, it should be noted that in other
contexts the Supreme Court has concluded that the avéifaifiprovisional remedies encourages rather
than obstructs the use of agreements to arbitrateBSgeMarket, Inc. v. Retail Clerks Union, 398 U.S.
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courts have elected to follow the two varying viev@ame circuits have given conflicting
opinions over the past two decades. The First, THalrth and Eighth circuits have followed the
McCreary views albeit some deviations. Fourth Circimit,. T.A.D. Assoc. v. Pod&f Bros
supported the McCreary decision. When the US buyeradh¢hse brought a suit in South
Carolina for breach of contract and sought attachméetFourth circuit on appeal liquidated the
attachment citing McCreary to support its concluSiofihere after the First Circuit cited both
McCreary and I.T.A.D Assoc. to support its decisionLedee v. Ceramiche RadiioThe Fifth
Circuit in E.A.S.T, Inc. of Stamford, Conn. V. M/VI8AIA * and a Tennessee District Court in
Sixth Circuit in Tennessee Imports, Inc. v. Filifiave more or less gone with the Carolina
Powers line of thinking. The Seventh circuit in a meecent decision has also recognized the
power of courts to grant interim relief pending arbitoa. This court however reversed the
decision of the district court extending the interietief after the constitution of the triburfal

Second Circuit that traditionally went along witretMcCreary precedent however reversed its

235, 90 S.Ct. 1583, 26 L.Ed.2d 199 (1970). In sum this court will nob¥olhe reasoning of McCreary
Tire & Rubber Company v. CEAT, S.p.A., supra. Theredsimdication in either the text or the apparent
policies of the Convention that resort to prejudgmerdaciment was to be precluded.”

° | T.A.D. Assoc. v. Podar Bros., 636 F. 2d 75"(@ir. 1981)

®7|d at 76 “the attachment obtained by I.T.A.D. and the sseding bond posted by Podar are contrary to
the parties' agreement to arbitrate and the Conventiianefore, the bond must be released and refunded to
Podar.” Citing McCreary Tire & Rubber Co.

® | edee v. Ceramiche Ragno, 684 F. 2d 184, 187 (1st Cir. 1982)

%9 E.A.S.T., Inc. of Stamford, Conn. v. M/V ALAIA, 876 Ed 1168 (§' Cir. 1989)

" Tennessee Imports, Inc., v. Filippi, 745 F. Supp. 1314 (M.DhT&.990)

"t Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Saing 999 F.2d 211, 214, 215, 7th Cir. 1998Ve

agree with Merrill Lynch, however, that the weightfefieral appellate authority recognizes some equitable
power on the part of the district court to issue preliaripinjunctive relief in disputes that are ultimately to
be resolved by an arbitration panel.” The case lawsdug clearly resolve, however, the extent to which
the district court's authority to grant injunctive rélextended beyond the initial November 4 TRO.
Although we decline to follow the approach of the Eigl@hcuit, which found a district court's grant of
anyinjunctive relief in an arbitrable dispute to be aruaé of discretionsee Hovey726 F.2d at 1291-92,
we do not go so far as to determine that that auth@xtgndsad infinitum.A reasonable limitation is set
forth in Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Patinkib991 WL 83163 at *4, 6, 1991 U.S.Dist.
LEXIS 6210 at *13, 20 (N.D. Ill. May 3, 1991), a district court easith facts similar to the case before us.
Although the court granted the plaintiff's request to extaeritRO that had been imposed earlier, it
explicitly did so only "until the arbitration panel is l@tto address whether the TRO should remain in
effect."Id. at *6, 1991 U.S.Dist. LEXIS 6210 at *20. Once assembled, artratimn panel can enter
whatever temporary injunctive relief it deems necegsamaintain the status quo.”
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decision in Borden, Inc. v. Meiji Milk Prods CG.to a grant preliminary injunction in aid of
arbitration. Later in David L. Threlkel & Co. v. Matigesellschaft Ltd? it refused to be drawn
into the controversy until the position is further é&@ped.

Whereas in the United Kingdom, the courts have gahepreferred to acknowledge
their power to order interim measures pending arbitratPreviously when the English
Arbitration Act of 1950 was in force, the courts grantetérim injunctions based on the Nippon
Yusen Kaisha v. Karageorgis and Mareva Compania May®.A v. International Bulkcarriers.
But, Rena K was one of the first cases in which Bmglish court addressed the availability of
interim measures in arbitrati6hIn Rena K>, the court decided that while staying the litigatio
in favor of arbitration, it had powers to attach #&sets of the party. This position was in
conformity with the Arbitration Act of 1975, which incporated Article 11 (3) of the New York
Conventior’.

The Court position in England regarding the interinpoovisional measures can be
clearly studied in the cases concerning securityctmts. Till 1994, the English courts ruled that
the authority to order security rests solely with dsuif the parties had not previously agreed
otherwisé’. Kerr. J. gave the two leading judgments in Mavaand Bank Mellat v. Helliniki
Techniki S.A®. In Mavani, he cited the Sec. 12 of the Arbitrationt/f 1950 to support his
position. Later in Bank Mellat case he forwardedwa{prong test to order security for costs in

cases concerning international arbitration viz.¢banection between dispute and the English

2Borden, Inc. v. Meiji Milk Prods Co., 919 F. 2d 822 (2d Cir. 1990)
3 David L. Threkeld & Co. v. Metallgesellschaft Ltd., 923 % 245 (2d Cir. 1991)
" Charles N. Brower & W. Micheal TupmaBupranote 31 at 36
: Rena K, 1 Lloyd’'s L.R. 545 [1978]

Id.
7 Arbitration Act 1950, § 12(6), "The High Court shall havethe same power of making orders in respect
of ... Security for Costs [in arbitration caseslas.it has for the purpose of ... an action or mattghe High
Court: Provided that nothing in this subsection shaltdden to prejudice any power which may be vested
in an arbitrator [by the parties] of making orders',.available at
http://mww.law.berkeley.edu/faculty/ddcaron/Documents/RPID%20Documzie45. htmiINoah
Rubins,In God We Trust, All Others Pay Cash: Security For Costs In mtéonal Commercial
Arbitration, 11 Am. Rev. Int'l Arb. 307, 323 (2000)
811973] 1 All E.R. 555
7911984] Q.B. 291
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legal system and the need for secufitut later in Ken-Ren ca8k this was taken a step further
by the English Court. That case involved a dispute betw&enyan Government owned company
and a Belgium and Austrian company to be resolved ul@eérrule$®. Nevertheless, the English
Court ruled that it could order security for cdétBut after the enactment of the 1996 Act, now
the security for costs has been entirely shiftechearbitrator’s realff. The Channel Tunnel
casé& is another leading precedent in this matter thougbeis decided prior to the Arbitration

Act of 1996. This involves a dispute between Trans-Marighk, the contractor, and the
Eurotunnel, the owner. They had an arbitration clandbeir contract, which provided for
settlement by Dispute Resolution Board within 90 days afiet that by arbitration under the ICC
rules in Belgium. When the dispute started TML threatkto stop the work on the project.
Immediately, Eurotunnel approached the English courifoorder restraining TML from
suspending the work. After a spate of appeals, fin&iéylouse of Lords ruled on this matter.
House of Lords agreed that the English Courts havedigtion to grant interim measures
pending arbitration, but decided that the present casenet fit to do s&. The decision by Mr.
Justice Brendon in Rena®Kis a leading precedent on this issue. He grantedaselVk Injunction

in that case and pointed out that if a party is eligiti obtain an order for security in cases that
do not involve arbitration clause, there should beewson for the party to obtain such order

where the litigation is stayed pending arbitraffoiCiting some unreported cases, he said there

8 |d; Noah RubinsSupranote 77

z: SA Coppée Lavalin NV v. Ken-Ren Chemicals and Fiils, [1994] 2 W.L.R. 631.

“lq

% Noah RubinsSupranote 77;SeeArbitration Act, 1996, c. 23. § 38

8 Channel Tunnel Group v. Balfour Beatty [1993] AC 334 (HL).

8 |d.; Werbicki Supranote 20

8 Rena K [1978] 1 Lloyd’s L.R. 545

8 d at 561 Mr. Justice Brendon “On the footing that the prhoe is available to provide a plaintiff, in a
case where no question of arbitration arises, witusgy for any judgment which he may obtain in an
action, | see no good reason in principle why it shoubtl aso be available to provide a plaintiff, whose
action is being stayed on the application of a defendtantder that the claim may be decided by
arbitration in accordance with an arbitration agreetietween them, with security for the payment of any
award which the plaintiff may obtain in the arbitrerti’; seeCharles N. Brower & W. Micheal Tupman
Supranote 31 at 36, 37
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have been many occasions when the commercial coavs granted such injunctidfisThere

are not many English case laws regarding this ismoause as seen by the preceding cases it is
clear that the English Courts do not consider imemeasures as incompatible with the
arbitration agreements or the New York Converitiofhis position is clearly in contrast to the
position adopted by some of the US Courts.

In India, the Supreme Court in R. McDill & Co. (P) Ltd Gouri Shanke held that the
parties to arbitration have recourse to all the imemeasures available under the Civil Procedure
Code of 1908. Later in M/s. Sundaram Finance Ltd. V. \NEPC India Ltd% the Supreme
Court considered the question whether a party can appra&ourt for injunction even before
arbitration process has actually started and answertde affirmative. This Court rejected the
reasoning’s given by the lower Court and held thagtim measures of protection can be granted
even prior to the initiation of arbitration proceedifiy The court referred to the Arbitration Act
of 1940, the UNCITRAL Model Law, Arbitration Act of 1996 @&ngland and two English cases
viz. The Channel Tunnel Case and France Manche &.Balfour Beatty Constructions LtY.

The Supreme Court in its decision points out the relegantions of the Arbitration Act of 1940
that permit interim measures during arbitratioihe Delhi High Court followed this decision in
M/s. Buddha Films Pvt. Ltd. V. Prasar BharatEven though it finally rejected the petition for

interim injunction on the merits of the case, itdh¢hat a petition for interim relief is maintainable

8 Charles N. Brower & W. Micheal TupmaBupranote 31 at 37 “The Rena K involved a maritime and not
a commercial contract, but its application is not lied to maritime cases. ‘[T]he Commercial Court [also]
has granted injunctions on [the basis of section 12¢6d number of unreported cases.”

% Charles N. Brower & W. Micheal TupmaBupranote 31 at 38

1 R. McDill & Co. (P) Ltd v. Gouri Shanker, (1998) 2 SCC 548.

92 M/s. Sundaram Finance ltd., v. M/s. NEPC India Ltd.RA1999 Supreme Court 565

% |d.at 571 “In view of the aforesaid discussions it followst the High Court erred in coming to the
conclusion that the Trial Court had no jurisdiction imtertaining the application under Sect. 9 because
arbitration proceedings had not been initiated by the beopte”

**1d. at 568, 569, 570

% |d at 569 “The position under the Arbitration Act, 1940 wastthparty could commence proceedings in
Court by moving an application under Sect. 20 for appointroéah arbitrator and simultaneously it could
move an application for interim relief under the Sec&uthedule read with Sect. 44.(of the 1940 Act.”

% AIR 2001 Delhi 241
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pending arbitration proceedirigsBut some recent decisions, including the lateshat line by
Delhi High Court has raised concerns among the atiitn practitioners in Indid Some courts
when ceased with the question whether the IndiantPation and Conciliation Act empowers it
to order interim relief when the place of arbitratisroutside India, held in the negatiVeAs

noted earlier, Sec. 9 of the Arbitration and Contibia Act, which resides in Part | of the Act,
empowers the courts to order interim and conservatmgsures. Sec. 2(2) of the Act limits the
application of Part | of the Act and hence Sec. 9titaation held within India. Delhi High Court
in Marriott International In¢% decided that Sec. 2(2) would become redundant if Sef ti8e

Act is interpreted to apply to arbitration outside IndfaThe Supreme Court in 2002 has put to
rest all the confusions that arose because of thegregation given by the Lower courts. In
Bhatialnternational vs. Bulk Trading S.A. and Anoth&r it interpreted Sec. 2(2) as not limiting
the application of Part | of the Act to internatiorabitration inside India. It reasoned that the
objective of the Act would be negated if the interptieta of the Delhi High Court were upheld. It

gave the option to the parties to decide whethemptoonit of Part-1 of the Act in case of

7d.

% Zia Mody & Shuva MandalCase Comment, Indjant. A.L.R. 2001, 4(3), N19-20; V.GirBupranote
40; East Coast Shipping Limited Vs. M. J. Scrap Pvt. L&klcutta High Court); Caventer Care Limited
Vs. Seagram Company limited (Calcutta High Court); Myriaternational Corpn Ltd. Vs. Anson Hotels
Limited, AIR 2000 Delhi 377; Contrary view taken in Olex Fedavt. Vs. Kode Exports co. Limted, AIR
2000 Delhi 161 was reversed in Myriad

% d; Jyoti Sagar|nterim Measures By Local Courts in Arbitration Held Overseas vé&epments in
India, News and Notes From The Institute for Transnationdditkation, 3 Vol. 16, No. 4 (Autumn 2002);
Ramasamyinterim Measures of Protection under the Indian Arbitration and Conciliatiah 2996 1999
Arbitration International; Kitechnology NV v. UnicddmbH Rahn Plastmaschinen, [1998] Delhi Reported
Judgments 397; Seagram Co. Ltd. v. Keventer Agro Ltd APO498.0of 1997, order dated 27 January
1998 (unreported). The same view was taken by Justice ShiarBaminant Offset Pvt. Ltd. v.
Adamovske Strojirny a.s., [1997] Delhi Reported Judgments 313A‘tonjoint reading of all the
provisions clearly indicates that sub-section (2) aftiém 2 is an inclusive definition and that it does not
exclude the applicability of Part | to those arbitragomhich are not being held in India. The aforesaid
interpretation gets support from the provisions of suliised5) of Section 2 which provides that Part |
shall apply to all arbitrations and to all proceedingatiag thereto which would also, in my considered
opinion, include an international commercial arbitoati..”

100 parriott International Inc. v. Ansal Hotels Lté\IR 2000 DEL 377

101 7ia Mody & Shuva MandaSupranote 98

102 Bhatialnternational vs. Bulk Trading S.A. and Anoth@002 (4) SCC 105
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arbitration held outside Indi&. So, now if the parties do not specifically opt outRdrt | of the
Act, the Courts in India may order interim or congiory measure provided for by Sec.9 even
when arbitration is pending outside Intfia

The propensity of the French Courts to order interigasures pending arbitration was
seen in the matter of Atlantic Triton v. République pojngdaévolutionnaire de Guiné®. The
Rennes Court of Appeal, in the matter involving ICSAEbitration went along with the position
taken by the ICSID guide, interpreting Article 26 & 47tbe Washington Convention to give the
tribunal exclusive authority to grant interim refi& But the French Cour de Cassation reversed
the decision of the Rennes Court by interpreting #hdicle 26 of the Washington Convention
“was not intended to prohibit applications to the codadtsprotective measures aimed at ensuring
the enforcement of the forthcoming award”In 1991, the Paris Court of Appeals in a case ruled
that it has the authority to order interim relief plimg arbitration on substantive isstiés
Another Court which retained jurisdiction for afteretting arbitration was Rouen Court of
Appeals® The Court said that it had jurisdiction to order f@ttive measures “regardless of
whether or not the arbitral tribunal is constitutéPlt is clear that but for United States, most of
the State Courts grant interim measures in supporthifration, though the procedural aspects

differ.

193|d; Jyoti SagaiSupranote 99

104 Jyoti SagaiSupranote 99

195 Cass. le civ., Rennes, Nov. 18, 1986, Atlantic TritoiRépublique populaire révolutionnaire de Guinée,
114 J.D.I. 125 (1987)See alsd-OUCHARD GAILLARD GOLDMAN ON INTERNATIONAL COMMERCIAL
ARBITRATION, Part IV Ch. Il Para 1309 (Emmanuel Gaillard & John 8ge& eds., 1999)

106 Atlantic Triton, 14 J.D.I. 125 (19873upranote 105

197 Atlantic Triton, 14 J.D.I. 125 (19873upranote 105; BUCHARD GAILLARD GOLDMAN, Supranote 105
198 FoucHARD GAILLARD GOLDMAN, Supranote 105; CA Paris, Dec. 12, 1990, Terex v. Banexi, 1991
BULL. JOLY 595

199 CA Rouen, Sept. 7, 1995, Rotem Amfert Negev v. Grande Bsepil996 REV. ARB. 275

1191d; FoucHARD GAILLARD GOLDMAN, Supranote 105
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1. Should Court Interference be Limited?

Though, the court decisions, national legislations and commentators favor the support of
interim measures from the courts, critics have put forward some arguments to restrict the court’s
authority to order interim relief. One such argument that has some merit to it is that when
deciding the interim issue, courts invariably tread on to the main issue, which should be decided
by the arbitrator’. The courts in most countries look to the possibility of success on merits as a
major factor in their decisions on interim injunctiois The critics feel that if the courts decide
on the possibility of success on the merits in the final issue it would undermine the work of the
arbitrators. Though, this is a legitimate concern, in most cases the necessity for interim relief
would outweigh the negatives of refraining from ordering interim mea$trésis also pointed
out that since most nations recognize the authority of arbitral tribunal to grant interim measures,
the need for overlapping powers to the courts is not neces$dtys seen as interfering with the
functions of the tribunal. But, considering that there are many cases where the need for interim
measures is really an urgent matter and arises even before the formation of the tribunal, if the
courts are restricted in providing interim relief it would harm the effectiveness of the ultimate
resolution of the dispute. Another concern is the availability of appeals for court orders and
consequent delays that may be caused in resolving the diSpiitas is real concern and has to
be taken care of by making necessary legislative amendments to provide for effective

enforcement of court orders for interim relief.

11 Alison C. Wauk,Preliminary Injunctions in Arbitrable Disputes: The Case for Limited Jurisdigtibh
UCLA L. Rev. 2061, 2073, 2074, 2075 (1997)

H2Michael E. Chionopoulosreliminary Injunction Through Arbitration: The Franchisor's Weapon of
Choice in Trademark Dispute20-SUM Franchise L.J. 15 (2000)

13 Teradyne, Inc. v. Mostek Corp., 797 F.2d 43, 51 (1st Cir.1986) “We believe that the congressional
desire to enforce arbitration agreements would frequently be frustrated if the courts were precluded from
issuing preliminary injunctive relief to preserve the status quo pending arbitratiompsodacto,the
meaningfulness of the arbitration process.”

14 Wauk Supranote 111 at 2075, 2076, 2077
115
Id
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B. Power of Arbitrators to Grant Interim Relief

The power of arbitrators to grant interim measureghas of the Courts depends largely
on the national systems, international conventiaggeement between the parties and the rules
adopted by the partyf. In most instances parties do not deal about th#téir contract, so it
largely depends on the national law and the rulesefinstitution that they seléét The effect
of international treaties and institutional rules digcussed in detail in the next chapter. The
scope of this section is the impact of the natioa& bn the arbitrator’s power to grant interim
relief.

The acceptance of arbitrator’s power to grant intewtref has seen a change in the
recent times. Increasingly many states have staoteecognize the need for interim relief from
the arbitrator§®. Many commentators agree that unless otherwiseeddrg the parties, the
tribunal has powers to order interim refiéf States have adopted differing position on this @lci
issue. Nations like Argentina and Italy had laws pbding arbitrators from granting interim
measure’’. Whereas some nations like Switzerland (which hesn discussed in detail below)
have provided express authority for the arbitratorsremginterim reliet”. In the United States,
FAA does not talk about the powers of arbitrators t@ashinterim relief. So the national position
depends heavily on the rulings of the Courts. But tloei@s as in the case of their powers to grant
interim measures are also divided on this issue. SOmets have held that they would recognize
an interim order of the arbitrator only if the pagibave expressly authorized the tribunal to do so

while some others have recognized the arbitratoreaity to grant interim relief if it is

116 BorN Supranote 3 at 756

H7Vivienne M. AshmanThe UNCITRAL Arbitration Rules and A Review of Certain Practares
Procedures648 PLI/Lit 765, 780 (2001)

18 Tijana Kojovic, Court Enforcement of Arbitral Dedaisis on Provisional Relief, Journal of International
Arbitration 18 (5), p. 511

19 BorN Supranote 3 at 768

120 BoRN Supranote 3 at 768

121BoRrN Supranote 3 at 767
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consistent with the arbitration agreentéht Ninth Circuit has consistently recognized the
authority of the arbitrators and has refused to rewiegir interim awards. In Pacific Reinsurance,
while citing a previous case, Judge Wiggins notedrtiygortance of recognizing the interim
award granted by the arbitratéts A number of circuits including the Sixth Circuit andeth
Second Circuit have recognized this position of “jualiceview of non- final arbitration awards
should be indulged, if at all, only in the most extreoases” and also have agreed that unless
specifically prohibited by parties, the arbitrators hpesvers to grant interim reliéf’. But at the
same time some lower US courts have ruled that thérators do not have the power to issue
provisional relief unless the parties expressly agrgeéwide so in their agreeméft The Third
Circuit in Swift Indus., Inc?, and other lower US courts have required express piomssn the
arbitration agreement or controlling statute to cotife authority on the arbitrators to grant
interim relief?”. But no Court in US has so far denied the righttué parties to actually confer

the rights to the arbitratots.

122 BorN Supranote 3 at 760

123 pacific Reinsurance Management Corp. v. Ohio Reinsig&orp., 935 F.2d 1019, 1022 (9th Cir. 1991)
“The Ninth Circuit has said that because of the Congjesal policy favoring arbitration when agreed to by
the parties, judicial review afon- finalarbitration awards "should be indulged, if at all, oriythe most
extreme cases." Aerojet-General Corp. v. Americanithaion Ass'n, 478 F.2d 248, 251 (9th
Cir.1973)...”; at 1022-1023 “Temporary equitable relief in arbitvatmay be essential to preserve assets or
enforce performance which, if not preserved or enfdreeay render a final award meaningless”
124|sland Creek Coal Sales Co. v. Gainesville, 729 F.2d 1046Q6tl1984) ; Sperry Int'l Trade, Inc. v.
Israel, 689 F.2d 301 (2d Cir.1982); Southern Seas Navigation LEetvoleos Mexicanos, 606 F.Supp.
692 (S.D.N.Y.1985).

125 BorN Supranote 3 at 760

126 Swift Indus., Inc. v. Botany Indus., Inc., 466 F.2d 1125 (3rd £972)

127 Charles Construction Co. v. Derderian, 586 N.E.3d 992 (ME882) “We reject the owner's claim that
the contractor's only avenue for obtaining interiigfeéis through a court order independent of the
arbitration proceeding. We have indeed upheld the entpyatictive court orders even though a dispute
between the parties is subject to arbitration. See¢ Muh. Lighting Plant v. Massachusetts Mun.
Wholesale Elec. Co., 399 Mass. 640, 648-649, 506 N.E.2d 140 (1987) (pratyrimjunction upheld
requiring contractual payments to continue while dispusistrated pursuant to court order); Salvucci v.
Sheehan, 349 Mass. 659, 663, 212 N.E.2d 243 (1965) (bill to reach andfegumlylently conveyed
property may be maintained before arbitration proceedirpncluded). If, however, there is an express
agreement that authorizes an arbitrator to grantiimteelief, including any authorization set forth in
arbitration rules incorporated by agreement of the partihere is no reason why an arbitrator may not ac
under that authority. Indeed, in such an instance, thietenight be obliged both to defer to the parties'
agreement to submit the matter of interim relief tbitration and to give any subsequent interim order the
same deferential treatment that must be accorded #olaitrator's final order. Of course, a statute could
authorize an arbitrator to grant interim relief. Thfare, if the arbitrators had contractual or statutory
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The German Civil Procedure code Sec.1041 deals withigbige. It has a different
approach than the US positidh It gives the parties the option to take away the pouof the
arbitrators to grant interim relief. Prior to 1998, whidne new arbitration law came in to being,
the German law did not recognize the power of tliteutnal to order interim reliéf®. Even if the
arbitrators needed to give an interim measure ittiodake in the form of an award and not an
order. This award required an order of enforcemer@quatol’. But after the new arbitration
law based on the UNCITRAL Model Law came into beingjority of the courts recognize
interim orders granted by the Tribufil Apart from the provisional relief, German law also
authorizes the arbitrators to appoint experts for guiddhds noted earlier, Swiss law takes an
entirely different position than that of other nat&™. Art. 183 of the Switzerland’s Code on
Private International Law, clearly gives power te thibunal to order interim measut&s There

is no limitation that has been set in the legislatio control the authority of arbitrators to grant

authority to issue an interim order, the contractorgamny could have sought such an order from them and
was not limited to asking for interim relief from awed.”
128 BorN Supranote 3 at 760
1298 1041 Book Ten ZPO (German Civil Procedure Code) now previdefollows:-(1) Unless otherwise
agreed by the parties, the arbitral tribunal may, atréguest of a party, order such interim measures of
protection as the arbitral tribunal may consider neaggin respect of the subject matter of the disput& Th
arbitral tribunal may require any party to provide approfisecurity in connection with such measure.(2)
The court may, at the request of a party, permit enfoirmet of a measure referred to in subsection 1 unless
application for a corresponding interim measure has dirbaen made to a court. It may recast such an
order if necessary for the purpose of enforcing the meag3) The court may, upon request, repeal or
amend the decision referred to in subsection 2. (4)nfeasure ordered under subsection 1 proves to have
been unjustified from the outset, the party who obtaingeénforcement isbliged to compensate the other
party for damages resulting from the enforcement of snelasure or from his providing security in order
to avoid enforcement. This claim may be put forwardhe pending arbitral proceedings.
130Eric Schwartz & Jurgen MarBupranote 46; Schaefesupranote 4
iz; Eric Schwartz & Jurgen MarBupranote 46

Id
133§ 1049 Book Ten of ZPO (German Civil Procedure Code): EXPRBRPOINTED BY ARBITRAL
TRIBUNAL (1) Unless otherwise agreed by the parties, the athiftaunal may appoint one or more
experts to report to it on specific issues to be deteatiby the arbitral tribunal. It may also require a party
to give the expert any relevant information or to produareto provide access to, any relevant documents
or property for his inspection. (2) Unless otherwiseesgr by the parties, if a party so requests or if the
arbitral tribunal considers it necessary, the expeatlshfter delivery of his written or oral report,
participate in an oral hearing where the parties h&eedpportunity to put questions to him and to present
expert witnesses in order to testify on the pointssatie. (3) Sections 1036 and 1037 subs. 1 and 2 apply
mutatis mutandis to an expert appointed by the arbitrhutral
134 See supranote 45
13%1d.; see also MRC BLESSING, INTRODUCTION TOARBITRATION — SWISS AND INTERNATIONAL
PersPECTIVES Basel (Helbing and Lichtenhahn) 1999, 278
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relief. The English Law like the German legislatitakes a middle ground between the United
States and Swiss position. Sec. 38 & 39 of the Arbitrafiat of 1996 provides for various types
of interim measures available from the arbitratdtsSec. 38(1) gives the parties the right to
choose the kind of orders available to the tribun@athé parties fail to do so the arbitrators can
provide the orders listed in Sec. 38 (3), (4), (5) &')The section deals primarily with the
orders to provide security, protection and examinatibproperty, preservation of evidence, etc.
Sec. 39 of the Act deals with provisional measures. Bu powers to grant provisional relief like
payment on account, payment of money, disposition opeinty, etc. will be available only if the
parties specifically agree to provide such powers tdtibeinal*®

Art.1460 of New Civil Procedure Code of France allows #rbitrators to lay down the
rules of procedure unless stipulated by the parties. Simre is no other provision in the Code,

which deals with this issue, Art. 1460 may be taken &sctimntrolling authority. It also provides

136 Arbitration Act, 1996 c. 23, § 38 GENERAL POWERS EXERCISABBY THE TRIBUNAL (1) The
parties are free to agree on the powers exercisaltleeogrbitral tribunal for the purposes of and in relatio
to the proceedings. (2) Unless otherwise agreed by théepdhe tribunal has the following powers.
(3) The tribunal may order a claimant to provide secuidtythe costs of the arbitration. This power shall
not be exercised on the ground that the claimant isafaindividual ordinarily resident outside the United
Kingdom, or (b) a corporation or association incorpedadr formed under the law of a country outside the
United Kingdom, or whose central management and corgrexercised outside the United Kingdom.
(4) The tribunal may give directions in relation to gonpperty which is the subject of the proceedings or as
to which any question arises in the proceedings, andiwisiowned by or is in the possession of a party to
the proceedings- (a) for the inspection, photographing govasion, custody or detention of the property by
the tribunal, an expert or a party, or (b) ordering thatnples be taken from, or any observation be made of
or experiment conducted upon, the property. (5) The tribureaf direct that a party or witness shall be
examined on oath or affirmation, and may for that purpad@inister any necessary oath or take any
necessary affirmation. (6) The tribunal may give dires to a party for the preservation for the purposes
of the proceedings of any evidence in his custody or rant
§ 39. POWER TO MAKE PROVISIONAL AWARDS1) The parties are free to agree that the tribunal
shall have power to order on a provisional basis atigf which it would have power to grant in a final
award. (2) This includes, for instance, making- (a) priovial order for the payment of money or the
disposition of property as between the parties, or (bprler to make an interim payment on account of the
costs of the arbitration. (3) Any such order shallséject to the tribunal's final adjudication; and the
tribunal's final award, on the merits or as to costgll take account of any such order. (4) Unless the
parties agree to confer such power on the tribunaltribenal has no such power. This does not affect its
E)agwers under section 47 (awards on different issues, &c.).

Id.
1381d.; Werbicki Supranote 20 at 67
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the arbitrators the power to enjoin any piece of eneavailable with the parti€& The Indian
Arbitration Act provides for the arbitrators to ordaterim measures of protection, but limits

their authority to the subject matter of the disputal$io gives the power to demand security for
such order$® Netherlands Arbitration Act provides for tribunal erg in the matter of

appointing experts and examining withnesse®ut in the matter relating to provisional or
conservatory measures it has no specific provisioardtiian the one authorizing the arbitrators to
grant interim awards. There is no explanation inAgt of the types or the limitations on the
arbitrators to grant interim relif. However, the parties can by special agreement empihser

tribunal or the chairman to order provisional measimesimmary proceedin§s.

139 Art. 1460 NCPC - The arbitrators shall lay down the suler the arbitration proceedings without being
bound by the rules governing the courts of law, save weltlee parties have decided otherwise as stipulated
in the arbitration agreement. Notwithstanding the a&hdive governing principles of proceedings as enacted
under Articles 4 to 10, 11 (sub-article 1) and 13 to 21 shalbgkwbe applicable to arbitration proceedings.
Where a party has in his possession an item of eviel@he arbitrator may enjoin him to produce the same,
available at http://www.lexmercatoria.org

149 Arbitration and Conciliation Act, 1996 § 17. INTERIM MEASRES ORDERED BY ARBITRAL
TRIBUNAL (1) Unless otherwise agreed by the parties, the athiitainal may, at the request of a party,
order a party to take any interim measure of protectisrthe arbitral tribunal may consider necessary in
respect of the subject-matter of the dispute. (2) Thémldribunal may require a party to provide
appropriate security in connection with a measure ordenetbr sub-sectioril, available at
http://www.lexmercatoria.org

141 Netherlands Arbitration Act Article 1041 EXAMINATION ORVITNESSESL. If an examination of
witnesses takes place, the arbitral tribunal shallrdeitee the time and place of the examination and the
manner in which the examination shall proceed. Ifdhiitral tribunal deems it necessary, it shall examine
the witnesses on oath or affirmation as provided itickr 107(1). 2. If a witness does not appear
voluntarily or, having appeared, refuses to give evidette@arbitral tribunal may allow a party who so
requests, within a period of time determined by the aabiribunal, to petition the President of the Distric
Court to appoint a judge-commissary before whom the exatiun of the witness shall take place. The
examination shall take place in the same manner asdimary court proceedings. The Clerk of the District
Court shall give the arbitrator or arbitrators an ogpaoity of attending the examination of the witness.3.
The Clerk of the District Court shall communicate vatit delay to the arbitral tribunal and the parties a
copy of the record of the examination. 4. The arbitrddunal may suspend the proceedings until the day
on which it has received the record of the examinatarailable at http://www.lexmercatoria.org

142 Netherlands Arbitration Act Article 1049 TYPES OF AWARThe arbitral tribunal may render a final
award, a partial final award, or an interim awaagtailable at http://www.lexmercatoria.org

143 Kojovic Supranote 118; Arbitration Act Article 1051SUMMARY ARBITRAL PRCEEDINGS 1.

The parties may agree to empower the arbitral tribumdis chairman to render an award in summary
proceedings, within the limits imposed by article 289(1).12 the event that, notwithstanding such
agreement, the case is brought before the Presidehedistrict Court in summary proceedings, he may,
if a party invokes the existence of the said agreenteking into account all circumstances, declare to have
no jurisdiction by referring the case to the agreed sumyragbitral proceedings, unless the said agreement
is invalid. 3. A decision rendered in summary arbitradgaedings shall be regarded as an arbitral award to
which the provisions of Sections Three to Five inohesof this Title shall be applicable. 4. In the cafe
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An important and interesting issue raised in thisarelgs the concept of resjudicata,
when a party after denial by the Court to order fdenmm measures, approaches the tribunal for
such a measure. This issue gets added importanceds atgere the concurrent jurisdiction of the
Courts and tribunal is available. One US court, whiclswaased of such a matter, ruled that the
tribunal has the authority to grant interim relief evafter the denial of such a relief by the
Court*. Some other US lower courts have also stated thards made by the arbitrators are not

reviewable, though those decisions were not relatingrovisional relief*.

C. Enforcement of Interim Measures Ordered by Arbdrat

As arbitration in itself is a voluntary submission tettribunal based on an agreement
between parties, the enforcement of the provisiorlafrerdered by the tribunal relies heavily on
voluntary compliance of the partié8 But the problem arises when a party refuses to comply
with these orders. One of the obvious limitationgpproaching an arbitral tribunal for
provisional measure is their inability to enforce saecters*’. Most of the state legislations do
not give any power to the arbitrators in the issuemforcemenif®. But the arbitrators do have
certain ways of enforcing their orders in practiEer example in matters relating to evidence, the
tribunal may presume negative inference if a party refusgroduce evidence before the
tribunal*®. Likewise, it can also use sanctions to force thmpliance or if it has control over any
property involved in the dispute, it may possess theesamenforce its ordet®. All these are

subject to judicial challenge in the national courteeTribunals and in some cases the parties can

referral to the summary arbitral proceedings mentiomegaragraph (2) above, no appeal may be lodged
against the decision of the President of the Disi@iourt,available at http://www.lexmercatoria.org

144 Sperry Int'l Trade, Inc. v. Israel, 689 F.2d 301 (2d Cir.1992)e Sperry case is discussed in detail in
the section on enforcement of awards.

145 BorN Supranote 3 at 820; Michaels v. Mariforum shipping SA, 624 F.2d 411 (2ird1980)

146 K ojovic Supranote 118

147 David Brynmor Thomasinterim Relief Pursuant to Institutional Rules Under the English Astbion
Act 1996 Arbitration International 1997

148 |d: BorN Supranote 3 at 820

9 HorningSupranote 8 at 111

150 BorN Supranote 3 at 820
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also seek the assistance of the national courtthenforcement of their awards Therefore,
the position of the national courts and the natidegislations authorizing the enforcement of
interim orders made by the arbitrators become importamtther, other important issues when
dealing with enforcement are the scope for reviewheforder and the ground for refusal to
enforce. Can the Courts deny enforcing the interideos if they are ex-parte orders?

The system of enforcement of provisional orders arstudied in two topics, viz., the
system where the provisional remedy is considereaveard and executed as such and the system
where it is considered as an order and the courtgigeassistance for the enforcement. In the
former approach the chance for judicial review of #veard is limited while in the latter there is
scope for review of the order. Netherlands, Unit¢alt&s, France and Belgium subscribe to the
former approach where as Swiss and German law taklatter approacff. In Netherlands, the
Courts will enforce provisional measures ordered byTthbunal pursuant to Article 1051 of the
Arbitration Act, as they would enforce a global or paraward™. In US and similar countries,
which view the provisional relief as an award andist enforce them as such have considered
the ‘interim’ award as final in relation to the ntat it seeks to addre$4 The Sixth Circuit in
Island Creek® case and New York district court in Southern S&4save taken this view while

enforcing the provisional awards granted by the tribtiaAs far as US is concerned the leading

51 Kojovic Supranote 118; WagoneBupranote 24 at 72

152 K ojovic Supranote 118

153 |d

154|d; BorN Supranote 3 at 820

155 |sland Creek coal Sales Co. v. City of Gainesvifigrida 729 F.2d 1046 (6th Cir.1984)

156 Southern Seas Navigation Limited of Monrovia v. Pktos Mexicanos of Mexico City 606 F. Supp.
692 (S.D.N.Y. 1985)

57 |sland Creek Coal Sales Co. v. City of Gainesvifitg., 729 F2d 1046, 1049 (6th Cir. 1984) “Chief
Judge Allen concluded that "[t]he interim award disposesn&f self-contained issue, namely, whether the
City is required to perform the contract during the pendesidiie arbitration proceedings. Th[is] issue is a
separate, discrete, independent, severable issue." MethoraOpinion, July 24, 1983, at 8. We do not
find this conclusion to be in error.”; Southern Seag@3, 694 “Given the equitable relief granted, this
Court cannot accept Pemex's argument. This award is pattel resolution of the parties' claims as an
intermediate step in an ongoing arbitral process bugffiect, a grant of a preliminary injunction. As noted
above, the arbitrators themselves perceived the regquesth terms” “Such an award is not "interim" in
the sense of being an "intermediate” step toward a éuréimd. Rather, it is an end in itself, for its very
purpose is to clarify the parties' rights in the "intafiperiod pending a final decision on the merits. The
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case on this subject arising from international agtitm was the Sperry cdse In this case, the
US Company Sperry International Trade, Inc. entendbia contract with the Government of
Israel, which had an arbitration clause. When a dispubse between the parties, Sperry
approached the District Court to compel arbitration fordnjunction restraining Israel from
drawing on a letter of credit pending arbitration.eThistrict Court compelled arbitration and
enjoined Israel from drawing on the letter of ctedrael appealed to the Court of Appeals,
which reversed the preliminary injunction granted bg District Court stating that Sperry had
not shown irreparable injury to warrant the injunctitsrael immediately started to draw on the
letter of credit. But before the dispersal of the fun8perry moved to the New York State
Supreme Court and obtained an order of Attachmentelsesnoved the action to the Federal
Court and moved to vacate the attachment. Sperry chaveross motion to confirm the
attachment and also argued before the tribunal toreigoael from drawing on the letter of
credit. The Arbitrators accepted Sperry’s argumentanodided a provisional award. Sperry
informed this to the Federal court and also broughtation to confirm the award. The District
Court confirmed the award. On Appeal the Court of Appeatognized the authority of the
arbitrators to issue interim awards and enforcEd ikt is interesting to note that the Court of
Appeals when discussing the issue of enforcement anelwetook into account 9 U.S.C § 9, 10

and 11% These Sections of the FAA deal with the enforcethwf the awards issued by the

only meaningful point at which such an award may be mr®d is when it is made, rather than after the
arbitrators have completely concluded consideratiorldha parties' claims.”
%8 gperry Int'l Trade, Inc. v. Israel, 689 F.2d 301 (2d Cir.1982)
159
Id

1%91q at 304, 305 “It is beyond cavil that the scope of the disizourt's review of an arbitration award is
limited. Under 9 U.S.C. s 9 (1976), "the court must grandn. order (confirming an arbitration award)
unless the award is vacated, modified, or corrected apbed in (9 U.S.C. ss 10 and 11 (1976) )."
Section 10 permits the court to vacate an award ongpiecific situations, such as "(w)here the award was
procured by corruption, fraud, or undue means," s 10(a); "(#)tteere was evident partiality or corruption
in the arbitrators," s 10(b); "(w)here the arbitratovere guilty of (certain types of) misconduct ... oaofy
other misbehavior by which the rights of any partywbdeen prejudiced,” s 10(c); or "(w)here the
arbitrators exceeded their powers," or failed to makmtdaual, final, and definite award upon the subject
matter submitted," s 10(d). In addition, an award may basiele on "the non statutory ground of 'manifest
disregard' of the law," Drayer v. Krasner, 572 F.2d 348, 352 (29,Giert. denied, 436 U.S. 948, 98 S.Ct.
2855, 56 L.Ed.2d 791 (1978), but "this presuppose(s) 'something beyordiftenent from a mere error in
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arbitrators. The court reasoned that the interim avhough interim in time, is final in regard to
the matter it aims to solve. So it applied the revignounds available to the final awards under
FAA'™. Even in a case where the Massachusetts State Suenit refused to enforce the
interim relief granted by the arbitrators, it recargd the authority of the tribunal to order interim
relief when it is supported by statute or arbitrationesgment between the parti&s

Swiss arbitration statue takes a slightly differeppeoach by authorizing the arbitrators
to seek assistance from the Courts for enforcing iheerim orders®®. There are differing
opinions on the question whether the decision to apgralae courts for enforcement lies entirely
with the arbitrators. Some experts have said thaptries can also approach the Court for
enforcement of the ordéf& Some experts also view the issues of review of thestantive
conditions underlying the orders differerfy The Swiss courts will provide assistance for

enforcement of the interim orders even if the s&fadrbitration is outside Switzerland.

the law or failure on the part of the arbitratorsuioderstand or apply the law," " id. (quoting San Martine
Compania de Navegacion, S.A. v. Saguenay Terminals 288 F.2d 796, 801 (9th Cir. 1961)).”

9 USC § 9. Award of arbitrators; confirmation; jurisdimti; procedure: If the parties in their agreement
have agreed that a judgment of the court shall be entgoed the award made pursuant to the arbitration,
and shall specify the court, then at any time withitregyear after the award is made any party to the
arbitration may apply to the court so specified for adey confirming the award, and thereupon the court
must grant such an order unless the award is vacated, iemhddf corrected as prescribed in sections 10
and 11 of this title. If no court is specified in the agneent of the parties, then such application may be
made to the United States court in and for the distkithin which such award was made. Notice of the
application shall be served upon the adverse party, amdupen the court shall have jurisdiction of such
party as though he had appeared generally in the proceeflthg.ddverse party is a resident of the district
within which the award was made, such service shathbele upon the adverse party or his attorney as
prescribed by law for service of notice of motionan action in the same court. If the adverse partyldieal

a nonresident, then the notice of the application Idiebkerved by the marshal of any district within whi
the adverse party may be found in like manner as othecgss of the courSee als® USC § 10 & 11

181 Sperry, 689 F.2d at 306 “In the final analysis "Arbitratanay do justice” and the award may well
reflect the spirit rather than the letter of the agreent.... Thus courts may not set aside an award because
they feel that the arbitrator's interpretation disrelgethe apparent, or even the plain, meaning of the words
or resulted from a misapplication of settled legal prinefplin other words a court may not vacate an award
because the arbitrator has exceeded the power the coultiWwave, or would have had if the parties had
chosen to litigate, rather than to arbitrate the displihose who have chosen arbitration, as their forum
should recognize that arbitration procedures and awaredn dfffer from what may be expected in courts
of law.

162 5eeCharles Construction Co. v. Derderian, 586 N.E.3d 992 (ME382)

163 See Art. 183 of Swiss Private International Law Supoteri 18

12‘5‘ Kojovic Supranote 118 citing opinions by leading experts
Id
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The German arbitration statue also authorizes the saanprovide assistance to enforce
the interim orders provided that no similar applicatfor interim relief is pending before the
court®, Further Art. 1041(2) provides the Courts with the autlyaigtremodel the interim relief
ordered by tribunals to fit the system available to@eman courts under their civil 1a¥. This
issue was raised before a German court when enfoecM@reva injunction. The court was faced
with difficulty when trying to implement the injunctioand finally enforced it as an injunction
available to the German coutt$ In matters where the German courts have alreaftiseel
interim relief and the same was subsequently grantatidyribunals, the German courts will
enforce the orders as granted by the tribtfiaEnforcement of interim orders granted by tribunal
sitting outside Germany in German courts has not loé=arly addressed by the statute. Sections
1025(2) and (3) which lists the provisions applicable to aalibn when the seat is outside
Germany does not contain the provision dealing witerim relief viz. Sec. 1041°. However,

Sec. 1062 of the German Arbitration Statue which death thie enforcement of awards granted
within and outside Germany, is listed in Sec. 1025, this be interpreted to give power to the
German courts to enforce even provisional measuragepautside Germany. Sec. 1062 confers

jurisdiction to the higher Regional Court where thmposing party has its place of business or

156 SeeArt. 1041(2) Book Ten of ZPO (GCP)

157d; SchaferSupranote 4

168 K ojovic Supranote 118; SchafeBupranote 4 “A translation of a Mareva injunction into Gean law
under this regime by the Karlsruhe Court of Appeal seteaBustrate the difficulties (OLG Karlsruhe).
The court discussed different ways of translating a Maiiejyunction into German law, to meet the
preconditions of the certainty principlBéstimmtheitsgrundsgtat proved to be more difficult than might
have been suggested at first sight. A translation ofeaéva injunction into ainglichen Arresiwas ruled

out, equally the transfer to ainstweilige Verfuegungdhe court decided to enforce it under section 890
CCP, which bears an injunctive title. Zuckerman and @ru1996, p. 102)”

189 Kojovic Supranote 118.

1708 1025 Book Ten of ZPO (GCP) Scope of applicatith): The provisions of this Book apply if the place
of arbitration as referred to in section 1043 subs. itisased in Germany. (2) The provisions of sections
1032, 1033 and 1050 also apply if the place of arbitration is @tuatitside Germany or has not yet been
determined. (3) If the place of arbitration has notlye¢én determined, the German courts are competent to
perform the court functions specified in sections 1034, 1035, 16871838 if the respondent or the
claimant has his place of business or habitual resiel@nGermany. (4) Sections 1061 to 1065 apply to the
recognition and enforcement of foreign arbitral awards.
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habitual residence or where the assets of the partiyeoproperty in dispute or effected by the
matter is located".

English law takes a completely different approach ftbmabove positions. Sec. 39 of
the Arbitration Act”provides for provisional relief from the arbitratoBut the nomenclature
given to such relief has created some confusion déggrthe enforcement of such ord€fsThe
guestion now arises whether such relief granted byrthanal ought to be enforced under Sec.

66" of the Act or under Sec. 42 read with Sec. 41° of the Act. Sec. 66 of the Act provides for

1718 1062(2) Book Ten of ZPO (GCP): If the place of arbiteatin the cases referred to in subsection 1,
no. 2, first alternative, nos. 3 and 4 is not in Germpasompetence lies with the Higher Regional Court
(Oberlandesgerichtwhere the party opposing the application has his plateisiness or place of habitual
residence, or where assets of that party or the prgjpedispute or affected by the measure is located,
failing which the Berlin Higher Regional CournKémmergerichtshall be competent.

172 5ee Arbitration Act, 1996, .23 §39

173 K ojovic Supranote 118; ThomaSupranote 147

174 Arbitration Act, 1996, ¢.23, §66 - (1) An award made by thibunal pursuant to an arbitration
agreement may, by leave of the court, be enforcetiénseme manner as a judgment or order of the court
to the same effect. (2) Where leave is so given, judgmeay be entered in terms of the award. (3) Leave
to enforce an award shall not be given where, oh®éxtent that, the person against whom it is sought to
be enforced shows that the tribunal lacked substantiisdiction to make the award. The right to raise
such an objection may have been lost (see sectionZBNothing in this section affects the recognitian o
enforcement of an award under any other enactmentleraf law, in particular under Part 1l of the
Arbitration Act 1950 (enforcement of awards under Genewavention) or the provisions of Part Il of this
Act relating to the recognition and enforcement of estgaunder the New York Convention or by an action
on the award

175 Arbitration Act, 1996, .23, § 42 - (1) Unless otherwise agrby the parties, the court may make an
order requiring a party to comply with a peremptory ordedmay the tribunal. (2) An application for an
order under this section may be made- (a) by the trib(ug@on notice to the parties), (b) by a party to the
arbitral proceedings with the permission of the tribuggald upon notice to the other parties), or (c) where
the parties have agreed that the powers of the court uh@esection shall be available. (3) The court
shall not act unless it is satisfied that the applidaad exhausted any available arbitral process in respect
failure to comply with the tribunal's order. (4) No ordsgrall be made under this section unless the court is
satisfied that the person to whom the tribunal's omlas directed has failed to comply with it within the
time prescribed in the order or, if no time was presed, within a reasonable time. (5) The leave of the
court is required for any appeal from a decision of thertander this section.

178 Arbitration Act, 1996, .23, § 41 - (1) The parties are fteagree on the powers of the tribunal in case
of a party's failure to do something necessary forgh@per and expeditious conduct of the arbitration. (2)
Unless otherwise agreed by the parties, the followirayisions apply. (3) If the tribunal is satisfied that
there has been inordinate and inexcusable delay on theftae claimant in pursuing his claim and that
the delay- (a) gives rise, or is likely to give rise,d substantial risk that it is not possible to havaia
resolution of the issues in that claim, o fims caused, or is likely to cause, serious prejudicheo t
respondent, the tribunal may make an award dismissingléi®. (4) If without showing sufficient cause a
party- (a) fails to attend or be represented at an loealring of which due notice was given, or (b) where
matters are to be dealt with in writing, fails afidne notice to submit written evidence or make written
submissions, the tribunal may continue the proceedingjsérabsence of that party or, as the case may be,
without any written evidence or submissions on hisagdgfand may make an award on the basis of the
evidence before it. (5) If without showing sufficientusse a party fails to comply with any order or
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the enforcement of awards made by tribunals. By the iivhas been drafted, it has more
coercive powers to enforce an award. However, aptbeisional remedies given by the
arbitrators are referred to as orders, it is doubtfhéther the courts will use this section to
enforce therH”. The other option left open for the courts is to uset®n 42 in relation with Sec
41 of the Act. Section 41 provides for some measuresth@arbitrators can use to enforce its
provisional remedies, provided the parties have agesdch measures in their agreement. The
arbitrators can issue a preemptory order if the paftié$o comply with their interim order®. If
the parties have so agreed, then the courts canrstapy after the defaulting party has failed to
comply with the arbitral order and the preemptory onaiarde by the tribun&l®. In case of
preemptory orders concerning security for costs, tbeatso provides for some additional
measures including adverse inference and costs dfatibin caused due to such failure, etc. are
available to the tribun&. But, these additional measures are not necessdry tollowed prior

to approaching the codft. If the preemptory order issued by the arbitratorsdsaomplied with,
then either the tribunal or the parties with the pesiai of the tribunal can approach the court
for enforcement, provided they have not agreed sirie the application of Sec. 2. Section 42
when compared to Sec 66 has considerably less biteim#iter of enforcement. Another

provision that the arbitrators can use to make thegmoomply with its orders is Sec. 41(2).

directions of the tribunal, the tribunal may make a papéory order to the same effect, prescribing such
time for compliance with it as the tribunal consideggpropriate. (6) If a claimant fails to comply with a
peremptory order of the tribunal to provide security fosts, the tribunal may make an award dismissing
his claim. (7) If a party fails to comply with any a¢h kind of peremptory order, then, without prejudice to
section 42 (enforcement by court of tribunal's peremptoders), the tribunal may do any of the following-
(a) direct that the party in default shall not be detitto rely upon any allegation or material which whe t
subject matter of the order; (b) draw such adverse @mfees from the act of non-compliance as the
circumstances justify; (c) proceed to an award on treésbaf such materials as have been properly
provided to it; (d) make such order as it thinks fit agle payment of costs of the arbitration incurred in
consequence of the non-compliance.

17 SeeKojovic Supranote 118; ThomaSupranote 147

178 \Werbicki Supranote 20

179 SeeArbitration Act, 1996, c. 23 § 42(3Jupranote 174 above; also see Kojo\Buipranote 118;
ThomasSupranote 147; WerbickBupranote 20

180 SeeArbitration Act, 1996, c. 23 § 41 (Bupranote 175

181|d.; SeeKojovic Supranote 118; ThomaSupranote 147

182 SeeArbitration Act, 1996, c. 23 § 42 (Zupranote 174
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Pursuant to Sec 41(2) of the Act, the tribunal can distthieslaim of a party if its action causes
inordinate delays resulting in a position where & fasolution is not possible or has caused
substantial risk to the respondent. Taken, as a wihel&nglish Arbitration Act has not given
enough tolls for the enforcement of interim ordef she arbitrator®® The Indian statute, which

is modeled on the UNCITRAL Model Law, does not hargy provision for the enforcement of
interim measures ordered by the tribunal and there iseported case law so far which deals with
this issue. Hence, the position that the Indian cowiligake when enforcing interim relief is
unclear. As in other areas, the national positiony ealot in their dealing of enforcement of
interim measures granted by the tribunals. A party tyymenforce interim measures would face
a confusing scenario in various countries. This pasitighlights the need for a harmonized

structure to deal with the interim measures.

183 SeeKojovic Supranote 118
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CHAPTER Il
PROVISIONS FOR INTERIM MEASURES UNDER VARIOUS INSTUTIONAL

RULES AND INTERNATIONAL CONVETIONS

International Arbitration for the most part is condedtunder the auspices of the
institutions like American Arbitration Association ), London Court of International
Arbitration (LCIA), Permanent Court of Arbitration (AJ, International Chamber of Commerce
(ICC), and International Council for Settlement of/festment Disputes, etc. Some contracts may
opt for ad-hoc arbitration, which is usually conductedemthe UNCITRAL Arbitration Rules.

In cases where the parties opt for one of the abostitirtions to conduct their arbitration, the
rules of such institutions have the governing effattite procedural matters. Hence, the
availability or the extent to which arbitrators caragt interim measures depend heavily on the
rules of the institution$*. The other important group that has a binding say sueh matters are
the international conventions. In this chapter, thies of the institutions and the international
conventions effect on interim relief are studied eTgrovisions of UNCITRAL Model Law and
the Rules, including the proposed changes that are loeimgjdered are discussed in the

following chapters

A. Court Ordered Relief under Institutional Rules ansh@entions

Most of the institution rules have in some form oetbther provisions to support the aid
of courts for arbitratiof>. The major concern for parties to arbitration agreetis that their

approach to the Courts for interim relief might be saera breach of the agreement itself. Rules

184 ReDFERN Supranote 1 at 284; BRN Supranote 3 at 820, AshmaSupranote 117 at 780

185 Gregoire Marchadnterim Measures in International Commercial Arbitration Under the |G@A,
LCIA and UNCITRAL Ruled0 Am. Rev. Int'l Arb. 123, 134 (1999); Kelda Grovaértual Reality:
Effective Injunctive Relief In Relation To International Arbitratiohst. A.L.R. 1998, 1(6), 188-193
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of ICC, AAA and World Intellectual Property Organizat (WIPO) Arbitration Rules have
provisions that make it clear that such an approachnetibe considered to be a violation of the
agreement to arbitraf8 LCIA and the ICSID rules do not provide for such apision, but have
a general provision that allows parties to approactcjatiauthorities for interim reliéf”. The
institutional rules do not differ much in their recatyon of courts power to grant interim measure
pending arbitration, except for a few instances. FongXa, LCIA rules require ‘exceptional
circumstances’ for court intervention after the cdnsibn of the tribunal, whereas the ICC rules
just require ‘appropriate circumstancé®’lt is also interesting to note that the LCIA rules
prohibits parties from approaching national courts forvgional measures on security for costs,
which have been made available from the tribunal it§eliCSID rule allows parties to approach

the courts only if they have already agreed to d8%@hough the ICSID rules provide for parties

186 |CC Rules of Arbitration Art.23 (2) Before the file tsansmitted to the Arbitral Tribunal, and in
appropriate circumstances even thereafter, the partgsapply to any competent judicial authority for
interim or conservatory measures. The applicationpdidy to a judicial authority for such measures or for
the implementation of any such measures ordered by &itrAr Tribunal shall not be deemed to be an
infringement or a waiver of the arbitration agreemant! shall not affect the relevant powers reserved to
the Arbitral Tribunal. Any such application and any maas taken by the judicial authority must be
notified without delay to the Secretariat. The Seaiatashall inform the Arbitral Tribunal thereof.

AAA International Arbitration Rules Article 21(3): A rpiest for interim measures addressed by a party to
a judicial authority shall not be deemed incompatiblenvtite agreement to arbitrate or a waiver of the
right to arbitrateavailable athttp://www.iccwbo.org/court/english/arbitration/rulespa

WIPO Arbitration Rules Art.46 (d) A request addressed byrypa a judicial authority for interim
measures or for security for the claim or counter+olaor for the implementation of any such measures or
orders granted by the Tribunal, shall not be deemed ipediible with the Arbitration Agreement, or
deemed to be a waiver of that Agreemeatailable athttp://arbiter.wipo.int/arbitration/rules/index.html

187 _CIA Arbitration Rules Art.25.3 The power of the Arbitf Tribunal under Article 25.1 shall not
prejudice howsoever any party's right to apply to anyestaurt or other judicial authority for interim or
conservatory measures before the formation of tha@tAal Tribunal and, in exceptional cases, thereafter.
Any application and any order for such measures aftefdimeation of the Arbitral Tribunal shall be
promptly communicated by the applicant to the Arbitraiblinal and all other parties. However, by
agreeing to arbitration under these Rules, the partiah b taken to have agreed not to apply to any state
court or other judicial authority for any order for seityrfor its legal or other costs available from the
Arbitral Tribunal under Article 25.2 available athttp://www.Icia-arbitration.com/Icia/download/

ICSID Arbitration rules Sec. 39(5) Nothing in this Ruleedl prevent the parties, provided that they have so
stipulated in the agreement recording their consent, fregesting any judicial or other authority to order
provisional measures, prior to the institution of thegeeding, or during the proceeding, for the
preservation of their respective rights and intereatgjlable athttp://www.worldbank.org/icsid/basicdoc-
archive/63.htm

188 SeeSupranote 186 and 187

189 Id
190 Id
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to approach the courts for interim relief, considerihgt one of the parties to the dispute under
ICSID is invariably a state, the effect of sovereignmunity on such matters add an interesting
twist'™. This issue gains specific importance in US whereftbderal Sovereign Immunities Act
has come into force. In one leading case beforeXtwrt of Appeals for the District of Columbia,
the Court reversed the judgment of the District caummfirming an award of the arbitrators,
noting that waiver of sovereign immunity can be assdiory when the arbitration agreement
specifically provided for court role in enforcem&At Apart from this issue of sovereign
immunity the other major cause for concern is the 26tof the Convention on the Settlement of
Investment Disputé¥’. Article 26 of the Convention excludes other remedietside of the
Convention, unless otherwise agreed by the pdtfie€ourts in some nations including France
and Belgium have cited this article, as a reasoreject applications to confirm award in matters
where arbitration was pending before IC$1DFurther the comment made by ICSID at the time
when the provision 39(5) of the ICSID rule was issuedadl reiterates the position of Art.26 of
the convention and specifically states that the atyasion when the parties can approach the
national courts for interim relief, is when they feexpressly stipulated so in their contratt

The parties have to expressly provide for interim fdtiem the national courts in the cases in
which they opt for ICSID arbitration. It is clear fnothe way the rules of the institutions have
been setup that all of them recognize the parties tiglajpproach the courts for interim relief

albeit with some reservations.

91 philip D. O’Neill, American Legal Developments in Commercial Arbitration Involving ForStates
and State Enterprise$nternational Commercial Arbitration Recent Deyginents (Emmanuel Gaillard &
Robert B. Von Mehren, Chairmen) 476 Vol. Il at 225

192 MINE v. Republic of Guinea, 693 F.2d 1094 (D.C. Cir. 1983); PauFBedland Provisional Measures
and ICSID Arbitration 2 Arb. Int'l 335 (1986)

193 CONVENTION ON SETTLEMENT OF INVESTMENT DISPUTESBETWEEN STATES AND NATIONALS OF OTHER
STATES, Article 26 Consent of the parties to arbitration unttés Convention shall, unless otherwise
stated, be deemed consent to such arbitration to tHas®n of any other remedy. A Contracting State
may require the exhaustion of local administrative or giliremedies as a condition of its consent to
arbitration under this Convention; Paul D. Friedlat@SID and Court-Ordered Provisional Remedies: An
Update 4 Arb. Int'l 161(1988)

19%|CSID ConventiorSupranote 193

195 EriedlandSupranote 192

19 MarchacSupranote 185
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The International conventions on the other handoibdeal with the issue of interim
relief from the Courts. The only provision in the N&rk Convention that refers to the Court

97 This provision advises the courts to

role in arbitration before an award is made, is Agit (3)
‘refer’ any matter before them to arbitration, if arbitration agreement is present. Exception can
be had only if the agreement is null and void, inopieeaor incapable of being performed. The
word ‘refer’ in the Article, which has been incorpoed into the FAA, has caused lots of

confusion in Court intervention, specifically in USsAtated earlier, different Courts in the US
have interpreted the meaning of ‘refer’ in variedys&®. Other than this provision, the New York
Convention is silent on this issue. Probably provisianeasures as a remedy in arbitration

matter were not as important as it is now, hencesflemce. The courts have also used Article VI
of the New York Convention to support their positionnafn-interference. Article VI when

dealing with the security for enforcement of awandade by the tribunal does not mention
anything about security for enforcement of interim swwas. Hence the US Courts have reasoned
that the omission to mention interim orders estdaisthe intent of the framers to aviit

Though the US Courts have interpreted this relevatictkes differently, going by the history of

the convention and the rising trend to support arhirgtthere is a case for interpreting this

article as not prohibiting court jurisdiction after eefing the parties to arbitratiéfl. The English

courts have not considered Article 1l (3) of the N&ark Convention as an obstacle to exercise

their jurisdiction to order interim relief. They havaken into account the legislative history

197 UNITED NATIONS CONVENTION ON RECOGNITION AND ENFORCEMENT OFFOREIGNARBITRAL AWARDS

Art. 11 (3): The court of a Contracting State, whenzgsl of an action in a matter in respect of which the
parties have made an agreement within the meaningoétiicle, shall, at the request of one of the partie
refer the parties to arbitration, unless it finds tte said agreement is null and void, inoperative or
incapable of being performed. 21 U.S.T. 2517

198 See Chapter ISupra

9% Charles H. Brower IBupranote 8

209 China Nat. Metal Products Import/Export Co. v. Apez Dégjitnc., 41 F.Supp.2d 1013, 1020, 45 UCC
Rep.Serv.2d 492 (C.D.Cal. 2001) “There is no indication thatsignatories to the Convention consciously
chose the word "refer" to serve as a contradistimcfiom the FAA's use of the word "stay," or that they
were even aware of the FAA. Moreover, "refer" does necessarily mean that a court has been stripped of
all jurisdiction over actions so "referred."”

39



behind the provisions of the Geneva Protocol of 1923supsrt their view™. In spite of the
difference of opinion among the Courts, there dodsseem to be a specific prohibition of
interim measures from courts by the New York Convemtio

Not only the New York Convention, but also the otlirgiernational conventions
including the Inter-American Convention, Geneva Ganmtion, etc are silent on this issue. Even
the later Conventions ignored the issue of interatief in their texts. The European Convention
on International Commercial Arbitration (Geneva Cention, 1961) is probably the only
convention to have a specific provision on this matéeticle 1V (4) of the Conventions states
that approach to national courts for interim measuwse®t incompatible with the agreement to
arbitraté®® The Convention for Settlement of Investment DisguBetween States and Nationals
of Other States also has a specific provision, akeit that acts in the revefS8& Remedies other
than from ICSID have been specifically prohibited unissparties agree to allow such
remedie&™. Like in the case of New York Convention, the prsions of the Panama Convention
(Inter-American Convention on International Comnigk@rbitration) have to be interpreted in
the light of the intention of the framers. Articlg allows the courts to enforce awards made by
the arbitrators using their procedural rules, as theyldido for an award made by lower
court$®. The courts are also authorized to order guarantéesexthe award is sought to be
annulled or suspended, by Article VI of the ConventiSince the provisions show that the intent
of the framers was to provide for an enforceable altarthe winning party, they would not have

prohibited the use interim measures for the same pufffoEeen though the major international

201 Refer Charles H. Brower [Bupranote 8

292 EUROPEANCONVENTION ON INTERNATIONAL COMMERCIAL ARBITRATION Art. VI (4): A request for
interim measures or measures of conservation addressegdicial authority shall not be deemed
incompatible with the arbitration agreement, or regdrde a submission of the substance of the case to the
court available at http://mww.asser.nl/ica/eur.htm

203 SeeEuropean conventioBupranote 202 Art.IV

204 EriedlandSupranote 192

295 5ee Panama Convention Article IV and VI

2%% David L. ZichermanThe Use Of Pre-Judgment Attachments And Temporary Injunctions In
International Commercial Arbitration Proceedings: A Comparative Anal@$ighe British And American
Approaches50 U. Pitt. L. Rev. 667, 682, 683 (1989)
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conventions do not have any provision authorizingrimh relief from courts, except for United
States most of the national courts have been grastipgort to arbitration by providing interim

relief.

B. Power of the Arbitrators to Grant Interim Relighder Institutional Rules and Conventions

When it comes to the power of the arbitrators to olideerim relief most of the
institutions specifically permit them to do so, but ehels a different approach to the scope of
such orderd”. Out of all the major institutions, ICC might haveetwidest scope for interim
relief from the arbitrator$®. Its provision gives the tribunal the power to “ordery interim or
conservatory measure it deems approprfateThe provision also gives the parties the right to
opt out of any such power to the arbitrator. Most of tileer rules do not have such sweeping
provision. They try to list out the relief that can geanted by the tribunal or limit the scope of
their powers. LCIA rules give a range of powers foe tirbitrators to exercise when granting

interim relief, including orders for security for dss preservation of property, ét¢ The

29" MarchacSupranote 185

208 GrovesSupranote 185 at 189

2991CC Arbitration Rules: Conservatory and Interim Maees Art. 23(1) Unless the parties have otherwise
agreed, as soon as the file has been transmittedttoeitArbitral Tribunal may, at the request of a party,
order any interim or conservatory measure it deems gu@i®. The Arbitral Tribunal may make the
granting of any such measure subject to appropriate sediity furnished by the requesting party. Any
such measure shall take the form of an order, givingaressor of an Award, as the Arbitral Tribunal
considers appropriatayailable at http://www.iccwbo.org/court/english/arbitration/rules.asp

219 CIA Arbitration Rules Interim and Conservatory Memes Art.25.1The Arbitral Tribunal shall have
the power, unless otherwise agreed by the parties itingrion the application of any party: a) to order any
respondent party to a claim or counterclaim to providmusigy for all or part of the amount in dispute, by
way of deposit or bank guarantee or in any other mamamerupon such terms as the Arbitral Tribunal
considers appropriate. Such terms may include the provisighe claiming or counterclaiming party of a
cross-indemnity, itself secured in such manner as thoitval Tribunal considers appropriate, for any costs
or losses incurred by such respondent in providing securitg.amount of any costs and losses payable
under such cross-indemnity may be determined by the valbitribunal in one or more awards; (b) to order
the preservation, storage, sale or other disposal ypamperty or thing under the control of any party and
relating to the subject matter of the arbitrationgdgu) to order on a provisional basis, subject to final
determination in an award, any relief which the ArhltTribunal would have power to grant in an award,
including a provisional order for the payment of moneytw disposition of property as between any
parties. 25.2 The Arbitral Tribunal shall have the powgron the application of a party, to order any
claiming or counterclaiming party to provide security foe legal or other costs of any other party by way
of deposit or bank guarantee or in any other manner and apch terms as the Arbitral Tribunal considers
appropriate. Such terms may include the provision byottagr party of a cross-indemnity, itself secured in
such manner as the Arbitral Tribunal considers approgrifat any costs and losses incurred by such
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provision also gives the tribunal the power to orderagorovisional basis, subject to
determination in the final award, any relief whittfe tribunal has power to grant in a final
award™. The AAA Arbitration Rules provide that the tribunal 4y take whatever interim
measure it deems necessary, including injunctivefratid measures for the protection or
conservation of property™. This version of the Rules, give the arbitrators siderable power to
order interim relief and is drafted to be an inclusproceduré®. But the AAA rules in its

previous version had restricted interim relief oriythe extent necessary to safeguard the
property that is the subject matter of the dispute. l@harles Construction cdSethe US State
court refused to enforce an interim order made byttineinal for the purpose of providing
security towards the final award. The court held tiegt Rules provide authority to the arbitrators
only for the safeguard of the property in dispute amtsithe specific case before them was a
matter of breach of contract, the arbitrators hacuathority to provide interim ordefs. Even in

a latter version of the Rules, Art.22 gave the arbiratauthority only to take “whatever interim
measures it deems necessary in respect of the subgetrin dispute.?*® Comparing these
provisions to the latest version, the latter onesgia lot more leeway for the arbitrators to grant
interim measures. Another provision in the AAA rulegyich clearly authorizes the arbitrators, is
Article 27(7). The said provision states that the adiiirs can make interim, interlocutory, partial

order or awards’. In a comparable provision in the LCIA Rules, the ardiors are provided with

claimant or counterclaimant in providing security. Theaunt of any costs and losses payable under such
cross-indemnity may be determined by the Arbitral Trikl in one or more awards. In the event that a
claiming or counterclaiming party does not comply wittyander to provide security, the Arbitral Tribunal
may stay that party's claims or counterclaims or dg&nthem in an award.
211
Id.
212 5eeAAA International Arbitration Rules Article 21(1)
213
Id
214 Charles Construction Company v. Derderian, 586 N.E.2d 992$ME992)
°|d 586 N.E.2d at 995
218 BorN Supranote 3 at 762
217 SeeAAA International Arbitration Rules Article27 (7)
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discretion of making awards on different issuesitferent times. Though not as clearly stated as
that of AAA Rules, this provision also authorizes thibunals to make interim awardg

The major institutions also provide for the ordersggurity for the costs of such
measures. The AAA rules have a brief provision givingterity to the arbitrators to require
security for cost8®. Whereas, the LCIA Rules is broader than the AAA slitethat it provides
for security for costs including legal expenses andittistrators can order such measure under
terms that they consider appropriate. The arbitratodeuthe LCIA Rules also have the power to
dismiss or stay the claim of a party defaulting oa tirder to provide securfl§. But in contrast
the ICC Rules does not talk about security for costs.

In recent times WIPO, AAA and ICC have tried to ogeme this issue by providing a
separate Emergency Rules specifically designed to theeteeds of the parties before the
tribunal is constituted™. WIPO Rules not only grant wide powers to the arira to order
interim relief, but also provide WIPO Emergency Refile$?? as an option for the parties. Art.
46 of the WIPO Rules empowers the arbitrators to gnatetrim relief in a way they deem
necessary and gives an inclusive list consistingriofions, measures to protect the goods
involved in the subject matter of dispute and deposguwath items to a third par¥’. It further

authorizes the arbitrators to require security for alayms of counter claims, albeit only in

18| CIA Arbitration Rules Article 26.7 The Arbitral Tribuad may make separate awards on different
issues at different times. Such awards shall havedheesstatus and effect as any other award made by the
Arbitral Tribunal.

219 AAA International Arbitration Rules Art.21 (2) Such rim measures may take the form of an interim
award, and the tribunal may require security for theso$tsuch measures

29 See LCIA Rules

221\Werbicki Supranote 20

222\WIPO Emergency Relief Rules, 9 Am. Rev. Int'| ARb. 317

2Z\WIPO Arbitration Rules Interim Measures of ProteatiGecurity for Claims and Costs Article 46 (a) At
the request of a party, the Tribunal may issue any prawé orders or take other interim measures it
deems necessary, including injunctions and measuresdarafiservation of goods which form part of the
subject-matter in dispute, such as an order for their depith a third person or for the sale of perishable
goods. The Tribunal may make the granting of such measuttgsect to appropriate security being
furnished by the requesting party. (b) At the request pgty, the Tribunal may, if it considers it to be
required by exceptional circumstances, order the othey pagrovide security, in a form to be determined
by the Tribunal, for the claim or counter-claim, aslias for costs referred to in Article 72.
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exceptional circumstancd$ However, the most striking feature of the WIPO Ruiethe
Emergency Relief Rules option given to the partiesvibdigrecognized the need for interim
protection for the parties especially in fast pacedremment of intellectual property on the
internet, WIPO has introduced this Rule. The EmergédRigles does not automatically latch on to
the contract submitting disputes for arbitration befordP@. The parties have to specifically
mention the availability of the Rul&S. But to make it convenient, the model contract cius
mentions the availability of the Emergency Rules #mlcomment recommends the parties not to
take out the said clau€& The Relief Rules protects the parties in the crupgiod before the
constitution of the arbitration triburfdl. There is an arbitrator appointed and available usually
within 24 hours notice, to decide on any issue undeiEimergency Relief Rulé®. The

arbitrator appointed under this rules will lose authoatysoon as the tribunal is constituted. But,
even if a party approaches the Courts for interim fell@s arbitrator retain power and will even
be able to modify such order from the coGfisThe Emergency arbitrator can provide any relief

that he is urgently necessary to preserve the rightise parties. This includes order for interim

224 Id

25 Horning Supranote 8 at 170

226 |d

22T\WIPO Emergency Relief Rules Article Il (b) (i) If party initiates an arbitration pursuant to the WIPO
Arbitration Rules or the WIPO Expedited Arbitration Rulaeselation to a dispute in respect of which a
Request for Relief has been received by the Centerthergency Arbitrator appointed pursuant to the
Request for Relief shall retain the power to make aar@mand to modify it until the date on which an
arbitral tribunal is constituted in the arbitration puast to the WIPO Arbitration Rules or the WIPO
Expedited Arbitration Rules.

(ii) A party that initiates an arbitration pursuantttee WIPO Arbitration Rules or the WIPO Expedited
Arbitration Rules in relation to a dispute before tranising a Request for Relief to the Center in respdct o
the same dispute shall be deemed to have waived its righegjuest interim relief under the provisions of
this Annex from the date on which an arbitral triburstonstituted in the arbitration pursuant to the WIPO
Arbitration Rules or the WIPO Expedited Arbitration Rules

228 Horning Supranote 8

229 \WIPO Emergency Relief Rules Article 11l (a) Subjeotgaragraph (b), if a party addresses a request to a
judicial authority, or initiates another arbitratiom ielation to a dispute in respect of which a Request for
Relief has been received by the Center, the Emerganiyrator appointed pursuant to the Request for
Relief shall retain the power to make an award and talify it.
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injunction, conservation of property, &t It even provides for exparte hearings in exceptional
circumstances®, The extensive and specific provisions provided by WEBCEmergency Relief,
shows the importance attached to the availabilitintérim relief in arbitration.

In a similar manner as that of WIPO, AAA also haptdnal Rules, which provide for
arbitrators available from AAA hear the case for iiterelief’®2 But unlike the WIPO
Emergency Relief Rules, an ex-parte order is not passibter the AAA Optional Rules, as it
requires notice to all parti€§. Even the ICC has adopted new Optional Rules forpilngoses of
interim relief prior to the start of the proceedind$ough all the Institutional Rules have
provisions on interim measures from tribunal, the Coioms, like in the case of court ordered

interim relief, are void of any provisions relating this issue.

230 WIPO Emergency Relief Rules Article XI (a) The Ergency Arbitrator may make any award that the
Emergency Arbitrator considers urgently necessary teguke the rights of the parties. (b) In particular,
the Emergency Arbitrator may (i) issue an interimuingtion or restraining order prohibiting the
commission or continued commission of an act or coofsmnduct by a party;(ii) order the performance
of a legal obligation by a party; (iii) order the payntef an amount by one party to the other party or to
another person; (iv) order any measure necessarydblesh or preserve evidence or to ascertain the
performance of a legal obligation by a party; (v) ordely measure necessary for the conservation of any
property; (vi) fix an amount of damages to be paid by ayfmt breach of the award under such conditions
as the Emergency Arbitrator considers appropriate. & Emergency Arbitrator may make the award
subject to such conditions as the Emergency Arbitratmrsiders appropriate. In particular, the Emergency
Arbitrator may (i) require, having regard to any agreettmiween the parties, that a party commence
arbitration proceedings on the merits of the dispute withdesignated period of time; or (ii) require that a
party in whose favor an award is made provide adequateisgcur

“1WIPO Emergency Relief Rules Article XlII (a) In excémal circumstances, where notice to the
Respondent would involve a real risk that the purpose @Rtocedure would be defeated, the Claimant
may deliver or transmit the Request for Relief to @enter without serving it on the Respondent. (b) A
Request for Relief delivered or transmitted in accordamitie paragraph (a) shall, in addition to the
particulars required by Article IV, indicate the reasevisy notice to the Respondent would involve a real
risk that the purpose of the Procedure would be defeatetlvVi@re satisfied that notice to the Respondent
would involve a real risk that the purpose of the Procedumeld be defeated, the Emergency Arbitrator
may hear the Claimant and proceed to make an orderialsence of the Respondent. Such an order shall
be made subject to the condition that the order, and 8uther documentation as the Emergency
Arbitrator considers appropriate, be served on the Refgutrin the manner and within the time ordered by
the Emergency Arbitrator in order to enable the Resigon to be heard on the matter. (d) The provisions of
this Annex shall apply mutatis mutandis to any procedure uttderArticle, it being understood that the
provisions relating to an award shall so apply to an ordade under this Article by the Emergency
Arbitrator.

232 \Werbicki Supranote 20
233 |d
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C. Enforcement of Interim Measures Ordered by thkithators

Both the Institutional rules and the internationaheentions are heavily lacking in the
area of enforcement of interim measures ordered éthitrators. Authors have even put
forward various ideas for developing this area, inalgdhe possibility of a supplementary to the

New York Convention to deal with this issiié

234 symposium40 Years New York Convention: Past, Present and FulWwéndobona J. 55Cremades
Supranote 25
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CHAPTER IV

UNCITRAL RULES AND MODEL LAW — PRESENT AND PROPOSED

UNCITRAL is the torchbearer in a number of internaabtrade law issues. Likewise,
even in the field of arbitration, UNCITRAL’s work Isgproven invaluable to the international
community. UNCITRAL Model Law and the Rules can bedsti be the corner stones of the
development of arbitration and the infrastructure suppgritt®>. The UN adopted UNCITRAL
Model Law in the year 1985. The Model Law was draftethaguide to the nations that are
planning to implement legislations on arbitration. &more than 40 countries have already
adopted the Model Law, the impact of it on the harimation of international arbitration cannot
be overstated. To add to the Model Law, UNCITRAL@ls®s come up with Arbitration Rules
for parties to use in case of Ad-Hoc Arbitration. Apfam ad-hoc arbitration, several
institutions and tribunals follow the UNCITRAL Rufé& The Permanent Court of Arbitration
(PCA) has drafted its rules based mainly on the UNRAL Rules. Many national arbitration
center and other regional institutions like Iran-téi States Claims Tribunal, Asian-African
Legal Consultative Commission, the Australian Insétat Arbitration, the Hong Kong
International Arbitration Center, the Singapore Intgional Arbitration Center have adopted the
UNCITRAL Rules of Arbitratiod®’. Even the NAFTA provides an option to an investouse
the Rules against erring governments under NAP¥ As the Model Law and the Rules have

such an effect on the international treatment of taakion, there is need for it to be constantly

235 Ashman Supra note 117 at 768

236 \WagonerSupranote 25 at 72

237 AshmanSupranote 117

238 SeeArticle 1120 of NAFTA, AshmarSupranote 117
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reviewed and updated to meet the changing circumssame such effort by UNCITRAL is to
further strengthen the Model Law by addressing therim measures issue. This chapter analyses
the Rules and the Model Law in the present stageted¢hanges proposed to the Model Law by

the working group.

A. UNCITRAL Model Law and Rules on Interim Measureghe Current Position

The Model Law has a simple one line provision regagdhe rights of the parties to
approach a state courts for interim measures. It malkel a request to the state courts
compatible with the agreement to arbitfdteBut this one line provision leaves out some
important aspects out of its purview. For instance,iasu$sed by the UNCITRAL Working
Group, it does not say anything about the scope ofritezim measures that the courts can order.
Article 17 of the Model Law that deals with the arlaitor ordered interim measures limits the
scope to matters relating to the subject matter offiepute. The question now is whether such
limitation is necessary for the courts. Also, quassiinvolving the pre conditions if any for
interim measures, the types of interim measures j€twt answered. Even the provision dealing
with power of arbitrators to order interim measurasshort and does not cover the basic issues
relating to it*’. Except for a limitation restricting such interim nseaes of protection to matters
relating to the subject matter of the dispute and priogidiscretionary authority to order security
for such measures, the provision is threadbare. Andtieortant issue that is missing in the
provision is the status of exparte orders. Specificallis issue becomes a problem at the time of

enforcement of such orders. Courts can refuse to reeeguch orders using Article 34 (2)(ii),

23 UNCITRAL Model Law Article 9 Arbitration agreement drinterim measures by couit:is not
incompatible with an arbitration agreement for a paeotyequest, before or during arbitral proceedings,
from a court an interim measure of protection and fooart to grant such measumayailable at
http://www.uncitral.org

240UNCITRAL Model Law Article 17 Power of arbitral tribual to order interim measurésnless

otherwise agreed by the parties, the arbitral tribunaj;, at the request of a party, order any party to take
such interim measure of protection as the arbitrdiuimial may consider necessary in respect of the subject-
matter of the dispute. The arbitral tribunal may req@ing party to provide appropriate security in
connection with such measumyailable at http://www.uncitral.org
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which provides for refusal if the party has not beeveginotice of the arbitral proceedirigs
Also Model Law has no provision regarding the enfarent of interim orders made by the
tribunal.

The UNCITRAL Rules contains provisions regarding mitemeasures from arbitrators
and as in the case of Model Law, it expressly makesrequest to judicial authorities for interim
measures compatible with the arbitration agreement.pfor@sion contained in Article 26 of the
Rule$* authorize the arbitrators to order interim measwfgsrotection in matters concerning
the subject matter of dispute. The Article specificatigludes orders for conservation of property
by way of ordering its deposit with third persons,esaf perishable goods, etc. There is doubt
whether the reference to the conservation of propstjyst an example or a limit to the scope of
the interim measuré8. But, the plain reading suggests that it was interateflist an example.
Even the Rules restrict the powers by limiting theeysito matters concerning the subject matter

of the dispute. Many have interpreted the referencmgdters concerning the subject matter of

241(2) An arbitral award may be set aside by the court#jsel in article 6 only if: (a) the party making the

application furnishes proof that: (i) a party to theitndtion agreement referred to in article 7 was under
some incapacity; or the said agreement is not valid uttdetaw to which the parties have subjected it or,
failing any indication thereon, under the law of thigat®; or (ii) the party making the application was not
given proper notice of the appointment of an arbitraoof the arbitral proceedings or was otherwise
unable to present his case; or (iii) the award death widispute not contemplated by or not falling within
the terms of the submission to arbitration, or camsadecisions on matters beyond the scope of the
submission to arbitration, provided that, if the deaisi@n matters submitted to arbitration can be
separated from those not so submitted, only that patt@fiward which contains decisions on matters not
submitted to arbitration may be set aside; or (iv) tbenposition of the arbitral tribunal or the arbitral
procedure was not in accordance with the agreementegbéties, unless such agreement was in conflict
with a provision of this Law from which the partiearnot derogate, or, failing such agreement, was not in
accordance with this Law; @vailable at http://www.uncitral.org

242 UNCITRAL Rules Article 261. At the request of either party, the arbitral tribunady take any interim
measures it deems necessary in respect of the subgbtmof the dispute, including measures for the
conservation of the goods forming the subject-mattetigpute, such as ordering their deposit with a third
person or the sale of perishable goods. 2. Such intergasures may be established in the form of an
interim award. The arbitral tribunal shall be entith® require security for the costs of such measures. 3. A
request for interim measures addressed by any partyudicigl authority shall not be deemed
incompatible with the agreement to arbitrate, or agmaver of that agreemenayailable at
http://www.uncitral.org

243 MarchacSupranote 185; John D. Franchinipternational Arbitration Under The UNCITRAL
ArbitrationRules: A Contractual Provision For Improvemg62 Fordham L. Rev. 2223, 2240 (1994)
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the dispute’ and ‘conservation of property’ as seveligjting the sectio*. Further, it does not
provide for any preconditions that need to be metrifeo for the arbitrators to issue the interim
measures. The Article also authorizes the arbitratwrequire security for granting such orders.
The Rules are also silent regarding the enforceglafiinterim measures ordered by the tribunal.
When seen in light of Article 26(2) of the Rules, whiglovides for the interim measures to be in
the format of awards, the applicability of the New ¥aonvention to the interim awards granted
by the tribunal becomes important. The general consessier has been that award enforcement
provisions of the Convention do not apply for intenneasure¥®. In light of the shortcomings
discussed above UNCITRAL is at present discussing tissipiity of amending the Model Law

so as to facilitate the harmonization of the nagiblegislations relating to the interim measures.

B. Proposed Draft for UNCITRAL Model Law

The UNCITRAL working group on arbitration was providad agenda in 2000 to
discuss and propose changes if any needed to intradufm rules on certain issues
concerning settlement of commercial disputes: caatidn, interim measures of protection,
written form for arbitration agreement, &t The group when dealing with the interim measures
issue noted various factors, including the need fbhaamonized regime, enforcement of interim
awards, possible provisions for change?®td@he working group has been discussing the
possibilities and considered draft proposals on thereement of interim measures for the past 2
years$* The group later extended its scope of purview to offessible provisions relating to

interim measures of protection. It has discussed diants of Article 17 authorizing the

244 MarchacSupranote 185 at 128; Alan RedferAsbitration And The Courts: Interim Measures Of
Protection--Is The Tide About To Tur3® Tex. Int'l L.J. 71, 80 (1995)

245 Convention,The Arbitral Agenda For UNCITRALLO World Arb. & Mediation Rep. 306 (1999)

28 UNITED NATIONS COMMISSION ON INTERNATIONAL TRADE LAW Working Group on
Arbitration Thirty-second session Vienna, 20-31 March 20B@NISIONAL AGENDA,
A/CN.9/WG.II/WP.107

247 Report of the Working Group on Arbitration on the workits thirty-second session (Vienna, 20 — 31
March 2000), A/CN.9/468, p.14, 15

248 \\ww.uncitral.org
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tribunal to grant interim measurfé$ Further, it has also discussed drafts for court dénterim
measures. In the Thirty Seventh session United Stibmitted a proposal for the consideration
of the working group®. In the latest session of the working group in May 2008pnsidered the
proposal of the United States and also the draft pwtdod on the enforcement issue by the
previous sessiofis. Though, the working group has not finalized its fings on the proposals,

this article discusses the latest of the draft proppaaforward at the thirty eight session of the

group.

1.Interim Measures from the Tribunal:

The draft provisions tries to cover the whole spectafrthe issues surrounding interim
measures of protection. The working group has had extedgscussions regarding each and
every aspect of the issues concerned. Below is &weaf the proposal of the provision.

Paragraph 1 and 2

(1) Unless otherwise agreed by the parties, the aitbitiaunal may, at the
request of a party, grant interim measures of protactio

(2) An interim measure of protection is any temporargasure, whether in the
form of an award or in another form, by which, atyaime prior to the issuance
of the award by which the dispute is finally deciddoe arbitral tribunal orders a
party to: (a) Maintain or restore the status quo penmdiletermination of the
dispute [, in order to ensure or facilitate the effeemess of a subsequent award];
(b) Take action that would prevent, or refrain fronkitey action that would
cause, current or imminent harm [, in order to enswure facilitate the
effectiveness of a subsequent award]; (c) Provide dingrary means of
securing assets out of which a subsequent award may fisfiesh or [(d)
Preserve evidence that may be relevant and matewsighe resolution of the
dispute.]*

249 See generally Reports of the Working Group on Arbitratimm various sessions available at
www.uncitral.org

2% Report of Working Group Il (Arbitration) on the work @ thirty-seventh session (Vienna, 7-11
October 2002), A/CN.9/523

21 Settlement of commercial disputésterim measures of protectioriNote by the Secretariat,

A/CN.9/WG.II/WP.123
252 |4
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The draft language as that of the current Article 1Thef Model Law, gives the parties
the option to exclude the power of the arbitrators tdeprinterim measures. But, in a variance
from the previous version, it authorizes the arbitratar ‘grant interim measures of protection’
instead of ordering any party to take such interinamee of protection. Likewise, the group has
done away with the words ‘in respect of the subjecttareof the dispute’ used in the original
text. Similar phrase is used in the Article 26 of UNCIARArbitration Rule€>®. The wordings
had limiting effect on the power given to the arbities to order interim measures of protection.
After some deliberation, the Group has in the latestfit done away with the phrase. This would
in effect give the arbitrators more leeway to gramérim measures.

The proposal in its second paragraph defines the teerim measure of protection’ as a
temporary measure granted by the tribunal prior to itar@inally deciding the dispute. This
paragraph further explains the term by providing an exhesifiit of measures that the tribunal
may use. The list in the latest draft provision ina@sdhe various purposes for which interim
measures may be granted rather than the types of nesaauailable from the arbitratdré
Therefore, even if the list is exhaustive, the pramishow covers almost all the aspects regarding
which interim measures of protection might be requebtau the arbitrators. But one limiting
factor still remaining in the provision is the phradseorder to facilitate the effectiveness of a
subsequent award’, introduced by the draft proposal sulihtiftehe United States. The working
group has decided to further discuss the effects of surding$>. The question to be asked
here is that will there be any situation where théas (or inactions) of any party could interfere
with the current proceedings rather than the effectdss of the subsequent award. Further the
purpose that these wordings will serve has to be distlisg the group. If the list provided by
this paragraph is in effect exhaustive and covershelfactors that might interfere with the

effectiveness of the subsequent award, then the eexiEh limiting conditions in two of the

253 5eeUNCITRAL Arbitration Rules Article 26

#4See Suprdlote 246
255 Id
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four factors is questionable. One cause for concervtbbald require such wordings is the
possibility of a party rushing to the arbitrators fotdnim measure to restrain the other party from
carrying on its ordinary business just to frustrate soitter party. But this possibility has been
more or less averted by the structure of paragraph J;wtriovides for the conditions to be met

by the requesting party before an interim measure igeids

Paragraph 3
(3) The party requesting the interim measure of pradacshall [demonstrate]
[show] [prove] [establish] that: (a) Irreparable harnil wesult if the measure is
not ordered, and such harm substantially outweighshtiren that will result to
the party affected by the measure if the measure istgda and (b) There is a
reasonable possibility that the requesting party will ceed on the merits,

provided that any determination on this possibilityamot affect the discretion
of the arbitral tribunal in making any subsequent deteatidons™.

Paragraph 3 lays down the preconditions necessathéoarbitrators to grant interim
measures. Previously there was no guiding factorHerarbitrators to use when deciding on the
availability of interim measures. The draft proposajuiees the requesting party to show
irreparable harm that substantially outweighs the hdmah tvould result to the affected party if
such measure were granted. Also it requires the partigimonstrate the possibility of success on
merits, but cautions that such determination on theipiigg of success should not affect the
findings in any subsequent determination. The provisétects the conditions that the courts

require before granting an interim refigf

Paragraph 4

(4) [Subject to paragraph (7) (b) (ii),] [except where prevision of a security is
mandatory under paragraph (7) (b) (ii),] the arbitrabtimal may require the
requesting party and any other party to provide approprisécurity as a
condition to granting an interim measure of protettid

256 Id
57 ChionopoulosSupranote 112
*8 See Supraote 246
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Even the current provision gives discretionary poveathie tribunal to require security
for granting interim relief®. The only difference being the reference to the sion of (7)(b)(ii),
which deals with exparte interim measures.

Paragraph 5 and 6

(5) The arbitral tribunal may modify or terminate antarm measure of
protection at any time [in light of additional inforation or a change of
circumstances].

(6) The requesting party shall, from the time of tleguest onwards, inform the
arbitral tribunal promptly of any material change in tbecumstances on the
basis of which the party sought or the arbitral tribumgghanted the interim
measure of protectiofi’

An important issue that was not addressed by previandlye Model Law was the
duration of the validity of the interim measures ametbby the tribunal and their ability to correct
such orders when in light of additional informationchanging circumstanc8$ But the
Working Group has not yet finalized the phrase ‘irtigf additional information or changing
circumstance$®. A plain reading of the draft suggests that the agbiirs have the authority to
modify or change their original interim order suo ttaowithout a request from the parties. This
gives wide powers to the arbitrators and it seemsttiey can modify an interim measures
granted by them even after the enforcement of timeeshy the courts. Paragraph 6 gives more
balance burdening the party, which originally requestednterim measure with the duty of

reporting any change in circumstances to the tribunal.

Paragraph 7

(7) (a) Unless otherwise agreed by the parties, tHstrat tribunal may [,in
exceptional circumstances,] grant an interim measureorotection, without
notice to the party [against whom the measure isctiid [affected by the
measure], when:(i) There is an urgent need for theasuee;(ii) The
circumstances set out in paragraph (3) are met; andT(iie requesting party
shows that it is necessary to proceed in that mammerder to ensure that the
purpose of the measure is not frustrated before it isitgda(b) The requesting
party shall: (i) Be liable for any costs and damagasised by the measure to the

29 SeeUNCITRAL Model Law Article 17
20 5ee Supraote 246
%1 See Supraote 259
%52 5ee Supraote 246
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party [against whom it is directed] [affected by timeeasure] [to the extent
appropriate, taking into account all of the circumstanoéthe case, in light of
the final disposition of the claims on the meritajad (ii) Provide security in such
form as the arbitral tribunal considers appropriate [, day costs and damages
referred to under subparagraph (i),] [as a conditiogranting a measure under
this paragraph]; [(c) [For the avoidance of doubt,] #ibitral tribunal shall have
jurisdiction, inter alia, to determine all issues simg out of or relating to
[subparagraph (b)] above;][(d) The party [against whom ititerim measure of
protection is directed] [affected by the measure gedhtunder this paragraph
shall be given notice of the measure and an opportutatype heard by the
arbitral tribunal [as soon as it is no longer necegdarproceed on an ex parte
basis in order to ensure that the measure is effddtvithin forty-eight hours of
the notice, or on such other date and time as is gp@te in the circumstances];]
[(e) Any interim measure of protection ordered undeis tparagraph shall be
effective for no more than twenty days [from thet&laon which the arbitral
tribunal orders the measure] [from the date on which mmeasure takes effect
against the other party], which period cannot be exdnd his subparagraph
shall not affect the authority of the arbitral triburtal grant, confirm, extend, or
modify an interim measure of protection under paragréphafter the party
[against whom the measure is directed] [affected By heasure] has been given
notice and an opportunity to be heard;] [(f) A party wegqting an interim
measure of protection under this paragraph shall hawebhgation to inform the
arbitral tribunal of all circumstances that the arbittabunal is likely to find
relevant and material to its determination whether thquirements of this paragraph
have been met§’

This provision deals with the possibility of exparte ersl from the tribunal. This issue

has never been addressed by any of the rules inphesent form except for the WIPO

Emergency Relief Rules and AAA and ICC Optional R&&sThe draft provision is quite

detailed in nature and takes into account all the etspsoncerned. In addition to the requirements

set out in paragraph 3, it requires the requesting patyahstrate the urgent need for such

interim measures and to show that the reason faresting such measure would be frustrated if

notice is provided to the other party. The group i#f discussing the alternative phrases to

addressing the other party. It has in its considerdboth ‘against whom the measure is directed’

and ‘affected by the measuf®&. Since the arbitration tribunal does not have jurisditover

third parties to the dispute, the phrase ‘affected rtieasure’ may cause some trouble.

263 See Supraote 246
264 \Werbicki Supranote 20
%5 See Supraote 246
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‘Against whom the measure is directed’ might be adratthrase to be used in the context of
exparte relief. The provision also seeks to make #ugiesting party mandatorily liable for the
costs and damages incurred by the other party in wiesuch interim measure. It also has in its
consideration a limiting factor to such liability. €phrase ‘to the extent appropriate, taking into
account all of the circumstances of the case, irtlaftthe final disposition of the claims on the
merits’ in consideration ought to be included in theaf provisions, otherwise the requesting
party would be made liable for all the damages evédinsificceeds on merits and such interim
measure was necessary. The provision also makesidabary for the requesting party to
provide security for such costs and damages as a piitimmfor granting such measure
requested by it.

Time limit is sought to be set for notice to the paatyainst whom the order is made. The
first phrase in consideration ‘as soon as it is orager necessary to proceed on an ex parte basis
in order to ensure that the measure is effective’ waehuire further deliberation on the part of
the arbitrators, after the interim measure is grantedgarding the circumstances surrounding the
order and it would also require the requesting partge@iven a chance to show why the
circumstances are still fit for exparte proceedingstt#®might not be the ideal criterion for
determining when notice should be provided to the ogaety. The second phrase in
consideration, though, sets a specific time limit @thagain might not be the correct approach,
gives an alternative to the arbitrators to decidél@nappropriate timing of ordering such notice,
even while deciding on the issue of granting suchkrinh measures. The validity of the interim
measure is sought to be fixed at twenty days from theah which the tribunal orders such
measure or from the time it takes effect againstdtier party. Again, fixing a set time limit will
not be the ideal condition, because even in casesenthere is a need to review such order
before such that time, it would not be possible. One sstggeto alleviate the problem is to

reword (7)(e) as:
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(e) Any interim measure of protection ordered undés garagraph shall
be effective for the period fixed by the tribunal, prowidsuch period does not
exceed more than twenty days from the date on whkithmeasure takes effect
against the other party and which period cannot benelet#. This subparagraph
shall not affect the authority of the arbitral triburtal grant, confirm, extend, or
modify an interim measure of protection under paragréphafter the party
against whom the measure is directed has been gigdoenand an opportunity
to be heard;

2.Court Ordered Interim Measures:

Though the working group looked at some possible draftigions to deal with the
powers of the national courts to award interim reliehas not yet arrived at any draft proposal to

work with®®,

As there may be variations in the preconditionsdanting interim relief by
national courts, trying to harmonize the issue wit be an easy task. However, even if they
cannot lay down the requisites for interim measuitespuld do a world of good if the Model
Law specifically authorizes the availability of interimeasures, before and during the pendency
of arbitration. As seen in United States, if the Mdagl legislation is silent on this issue, thereais
high possibility of contradictory decision from theuwrts. One of the early draft possibilities
discussed by the group on this issue is:

(4) The court shall have the same power of issuing rimiemeasures of

protection for the purposes of and in relation to adiibn proceedings as it has

for the purposes of and in relation to proceedingdhdourt.

This provision if accepted would address the authasitihe courts to deal intervene and
support the arbitration before and during the proceediyggranting interim measures. Further,
the Courts can use the already established rules oeduwe that is used in the cases pending

before it. Except for this short provision, there ismeed for any further clarification on the

courts powers to order interim measure.

256 See Supraote 246
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3.Enforcement of Arbitrators awarded Interim Measu re:

The Working group at present is considering two défarsets of proposals for
provisions regarding recognition and enforcemerihtd#rim measures of protection. The first one
seeks to establish a complete enforcement mechanisthd interim measures itself, while a new
proposal introduced in the $&ession merges the conditions of enforcement thith of Article
35 and 36 of the Model Law which deals with the enfoneat of awards made by the tribunals.

The group has decided to discuss further on these prafiosals.

Proposal 1

“(1) Upon an application by an interested party, madehwite approval of the
arbitral tribunal, the competent court shall refuse toogmize and enforce an
interim measure of protection referred to in artitl®, irrespective of the country
in which it was ordered, if: * (a) party against whothe measure is invoked
furnishes proof that: (i)Variant 1] The arbitration agreement referred to in
article 7 is not valid[Variant 2] The arbitration agreement referred to in article 7
appears to not be valid, in which case the court mderréhe issue of the
[jurisdiction of the arbitral tribunal] [validity of te arbitration agreement] to be
decided by the arbitral tribunal in accordance withcdet16 of this Law]; (ii)
The party against whom the interim measure is invokes not given proper
notice of the appointment of an arbitrator or of thitral proceedings [in which
case the court may suspend the enforcement proceedimgsthe parties have
been heard by the arbitral tribunal]; or (iii) The padgainst whom the interim
measure is invoked was unable to present its case mgigpect to the interim
measure [in which case the court may suspend the enfamat proceedings until
the parties have been heard by the arbitral tribunalli\drThe interim measure
has been terminated, suspended or amended by the btfiitvamal. (b) The court
finds that: (i) The measure requested is incompatikith the powers conferred
upon the court by its procedural laws, unless the couriddsdo reformulate the
measure to the extent necessary to adapt it to its mowers and procedures for
the purpose of enforcing the measure; or (i) The redan or enforcement of
the interim measure would be contrary to the public polifythis State. “(2)
Upon application by an interested party, made with thpraval of the arbitral
tribunal, the competent court may, in its discretiorfuse to recognize and
enforce an interim measure of protection referredhtarticle 17, irrespective of
the country in which it was ordered, if the party agd whom the measure is
invoked furnishes proof that application for the samesimilar interim measure
has been made to a court in this State, regardleasether the court has taken a
decision on the application. “(3) The party who is segkenforcement of an
interim measure shall promptly inform the court of aymination, suspension
or amendment of that measure. “(4) In reformulatinge ttneasure under
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paragraph (1)(b)(i), the court shall not modify the substaof the interim
measure?’

The proposal originally considered by the working grqupvided for application for
enforcement either by the tribunal or the interestedyd&. But objections were raised to the
inclusion of the tribunal. It was considered thatiéttribunal were given the authority to
approach the courts, it would put the tribunal in the shafabe parties. But the current draft has
limited the right to the interested party that tadyowith the approval of the arbitral triburfal.

The limitation regarding the approval of the tribunahcalso be done away, so as to give the
parties easy access to court in case where the p#rgy disregards the interim measure ordered
by the tribunal. Once a party approaches the courts flarezment, the courts can refuse to
recognize and enforce only in a limited number otaimstances laid out in this provision. One
such circumstance is if the opposing party brings up thedf the validity of the arbitration
agreement. The group is considering two variantsnaigg this issue. The question before the
group is whether it should require the opposing party tiveithe invalidity of the agreement or
to reduce the level a notch below by requiring it toye@ prima facie case on the invalidity of
the agreement. Making a party prove the invalidityle agreement before a court in a
proceeding for the enforcement of interim measurprotection, would take away the right of the
tribunal to decide on its own jurisdiction. Hence, Y4t 2, which provides for the court to refer
the issue of validity to the tribunal if the party shewrima facie evidence appears to be the
acceptable of the two. The courts can also refuseftremif notice of the appointment of the
tribunal or of the arbitration proceedings has not beenved on the opposing party or was not
able to present its case before the tribunal or theimteneasure itself was suspended, annulled

or terminated by the tribunal.

%57 Supra 239
258 Sypra Report of 32 Session
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Paragraph 5

“(5) Paragraph (1)(a)(iii) does not appljvariant 1] to an interim measure of
protection that was ordered without notice to the pagainst whom the measure
is invoked provided that the measure was ordered tefteetive for a period not
exceeding [30] days and the enforcement of the meaisurequested before the
expiry of that period[Variant 2] to an interim measure of protection that was
ordered without notice to the party against whom timeasure is invoked
provided that such interim measure is confirmed byaHgtral tribunal after the
other party has been able to present its case with ce$pehe interim measure.
[Variant 3] if the arbitral tribunal, in its discretion, determghat, in light of the
circumstances referred to in article 17(2), the intenmeasure of protection can
be effective only if the enforcement order is issumdthe court without notice to
the party against whom the measure is involéd.”

Paragraph 5 of the proposal deals with the enforceafestparte orders made by the
tribunal. This paragraph makes the provision for refas@nforce in case where the party was
unable to present its case before the tribunal, inapplidablexparte orders. But the difficulty is
in defining the exparte order. Three variants are nedasideration by the working group.
Variant 1 tries to define exparte order by settingnagtiimit standard to the order. It qualifies any
order by the tribunal without notice to the other paktiich, does not extend for a period of
thirty days. The second variant in consideratigumalifies any order that is confirmed by the
tribunal after the opposing party has had a chance teeptets case. The problem that will arise
is when enforcement is sought even before the oppgsnty has had a chance to appear before
the tribunal. Variant 3 requires the tribunal to decideether the interim measure of protection
can be effective only if the enforcement order suisd by the court without notice to the party
against whom the measure is invoked. This would faafrequire the tribunals to decide on an
issue that is in realm of court powers under the gvidcedure of most of the nations. Further, the

provisions need to address the exparte orders givehedribunals and not whether the court

270 note of secretariat 38Session
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should enforce it exparte. All the three variants urdmarsideration now have some shortcoming
or the other. The issue can be addressed more efgchy rephrasing the proposal as:

(5) Paragraph (1)(a)(iii) does not apply to an interimasure of protection that
was ordered by the arbitral tribunal pursuant to ArticleZ) &bove

Proposal 2

“(1) Interim measures of protection issued and in éffeaccordance with article
17, irrespective of the country in which they were is§uand whether reflected
in an interim award or otherwise, shall be recogdizs binding and, upon
application in writing to the competent court, be enfmtcsubject to the
provisions of articles 35 and 36, except as otherwise geavin this article. Any
determination made on any ground set forth in Aei®6 in ruling on such an
application shall be effective only for purposes of tregtplication. “(2)(a)
Recognition or enforcement of interim measures oftgetion shall not be
refused on the ground that the party against whormtbeasures are directed did
not have notice of the proceedings on the requestHerinterim measures or an
opportunity to be heard if (i) the arbitral tribunal hastermined that it is
necessary to proceed in that manner in order to enshat the measure is
effective, and (ii) the court makes the same deteatibn. (b) The court may
condition the continued recognition or enforcemehan interim measure issued
without notice or an opportunity to be heard on any dmes of notice or
hearing that it may prescribe. “(3) A court may reforatal the interim measure
to the extent necessary to conform the measure tpritsedural law, provided
that the court does not modify the substance of therim measure. “(4) While
an application for recognition or enforcement of aterim measure is pending,
or an order recognizing or enforcing the interimaseres is in effect, the party
who is seeking or has obtained enforcement of agrimt measure shall promptly
inform the court of any modification, suspension, arntination of that

measure®?

This simpler proposal was introduced by a delegatiothefworking group It
proposes to use the conditions of refusal containditiicle 36 of the Model Law for
enforcement of interim measures of protection grabiethe tribunal. But the problem with this
approach is that the provisions of Article 36 have berritdd with final awards in mind and
therefore may cause some problems when trying to eafioterim measures of protection. For

instance, Article 36 requires proof that the agreeneenbt valid under the controlling law for the

271 Id
272 Id

61



courts to refuse enforcement. If this condition wased in case of interim measures, the Courts
would have to go into detail regarding the circumsessurrounding the formation of agreement.
This will cause unnecessary delays, which would in foustrate the whole purpose of requesting
interim measures of protection and also effect thefioning of the tribunal. Likewise,
conditions requiring the court decide upon whethersthigiect matter of the dispute is arbitrable,
whether the award has become binding on the partm®iatment of the arbitrators, etc. would
delay the enforcement and defeat the purpose of mtereasures. The condition on public policy
has been addressed by giving the courts the powefdomalate without changing the substance
of the interim measure. Hence, this proposal doeseein to be suitable to effectively address
the issue of recognition and enforcement of intemiasures of protection. These are the
proposals currently under consideration of the workjngup and the working group would
propose the final draft at a latter stage.

As a conclusion from the above discussions, | hawltto provide a suggestive proposal
for UNCITRAL Model Law:

Article 17: Arbitrators power to grant interim measuoégprotection

(1) Unless otherwise agreed by the parties, the atbftibunal may, at the
request of a party, grant interim measures of protactio

(2) An interim measure of protection is any temporargasure, whether in the
form of an award or in another form, by which, atyatime prior to the
issuance of the award by which the dispute is finalgcided, the arbitral
tribunal orders a party to: (a) Maintain or restore thtatus quo pending
determination of the dispute (b) Take action that wopidvent, or refrain
from taking action that would cause, current or imminbkarm;(c) Provide a
preliminary means of securing assets out of which a eglssnt award may
be satisfied; or (d) Preserve evidence that may levaeat and material to the
resolution of the dispute.

(3) The party requesting the interim measure of pravechall demonstrate
that: (a) Irreparable harm will result if the measusenot ordered, and such
harm substantially outweighs the harm that will resalthe party affected by
the measure if the measure is granted; and (b) Thera ireasonable
possibility that the requesting party will succeed oa therits, provided that
any determination on this possibility shall not affabe discretion of the
arbitral tribunal in making any subsequent determinations

(4) Subject to paragraph (7) (b) (i), the arbitral tribunay require the
requesting party and any other party to provide appropregcurity as a
condition to granting an interim measure of protettio
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(5) The arbitral tribunal may modify or terminate antdrim measure of
protection at any time in light of additional infoation or a change of
circumstances.

(6) The requesting party shall, from the time of tlguest onwards, inform the
arbitral tribunal promptly of any material change in tiecumstances on the
basis of which the party sought or the arbitral tribugehnted the interim
measure of protection.

(7) (&) Unless otherwise agreed by the parties, thatrat tribunal may, in
exceptional circumstances, grant an interim measurprofection, without
notice to the party against whom the measure is tbeowhen: (i) There is
an urgent need for the measure; (i) The circumstasetsut in paragraph
(3) are met; and (ii) The requesting party shows titats necessary to
proceed in that manner in order to ensure that the mér@d the measure is
not frustrated before it is granted. (b) The requesgiagy shall: (i) Be liable
for any costs and damages caused by the measure patheagainst whom
it is directed to the extent appropriate, taking intoceunt all of the
circumstances of the case, in light of the finalpdisition of the claims on the
merits; and (i) Provide security in such form as thebitral tribunal
considers appropriate, for any costs and damages redfeto under
subparagraph (i), as a condition to granting a measuderuthis paragraph;
(d) The party against whom the interim measure of gotion is directed
under this paragraph shall be given notice of the me&aand an opportunity
to be heard by the arbitral tribunal within forty-eighours of the notice, or
on such other date and time as is appropriate in tfrigistances; (e) Any
interim measure of protection ordered under this paplgrshall be effective
for the period fixed by the tribunal, provided such peridoes not exceed
more than twenty days from the date on which theasuge takes effect
against the other party and which period cannot be nele# This
subparagraph shall not affect the authority of the aabitribunal to grant,
confirm, extend, or modify an interim measure of poti@n under paragraph
(1) after the party against whom the measure is didkdias been given
notice and an opportunity to be heard; (f) A party regmgsan interim
measure of protection under this paragraph shall havablgation to inform
the arbitral tribunal of all circumstances that the @dditribunal is likely to
find relevant and material to its determination Wier the requirements of
this paragraph have been met;

Article 9: Court ordered Interim Measures:
(4) The court shall have the same power of issuingrimemeasures of

protection for the purposes of and in relation to adiibn proceedings as it
has for the purposes of and in relation to proceedindise court.
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New Article on Recognition and Enforcement of InteiMeasures Granted By Arbitral
Tribunal:

(1) Upon an application by an interested party, the competourt shall refuse
to recognize and enforce an interim measure of ptiotecreferred to in
article 17, irrespective of the country in which it wasdered, if: * (a) party
against whom the measure is invoked furnishes praaff. i) The arbitration
agreement referred to in article 7 appears to not biel,vim which case the
court may refer the issue of the validity of the arhiton agreement to be
decided by the arbitral tribunal in accordance withiciet16 of this Law; (ii)
The party against whom the interim measure is invoked not given proper
notice of the appointment of an arbitrator or of thditral proceedings in
which case the court may suspend the enforcement mingge until the
parties have been heard by the arbitral tribunal; o {iine party against
whom the interim measure is invoked was unable to piteie case with
respect to the interim measure in which case the couay suspend the
enforcement proceedings until the parties have beendhieq the arbitral
tribunal; or (iv) The interim measure has been tern@datsuspended or
amended by the arbitral tribunal. (b) The court findstt{g§ The measure
requested is incompatible with the powers conferred ughencourt by its
procedural laws, unless the court decides to reformulsgemeasure to the
extent necessary to adapt it to its own powers andguhaes for the purpose
of enforcing the measure; or (i) The recognition enforcement of the
interim measure would be contrary to the public policyte$ State.

(2) Upon application by an interested party, made wite #pproval of the
arbitral tribunal, the competent court may, in its dewon, refuse to
recognize and enforce an interim measure of proteatéerred to in article
17, irrespective of the country in which it was orderddthe party against
whom the measure is invoked furnishes proof that apiingor the same or
similar interim measure has been made to a courtis $tate, regardless of
whether the court has taken a decision on the applicat

(3) The party who is seeking enforcement of an imemeasure shall promptly
inform the court of any termination, suspension or adment of that
measure.

(4) In reformulating the measure under paragraph (1)(kig, court shall not
modify the substance of the interim measure.

Paragraph (1)(a)(iii) does not apply to an interim meaof protection that was ordered

by the arbitral tribunal pursuant to Article 17(7) above.
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CHAPTER YV

CONCLUSION

The current position on interim measures availableiarnational arbitration in different
legal systems, including the national legislatiorsurt ruling, international institutions and
international conventions have been analyzed irptieeeding chapters. Though, the conditions
more or less seem to be favorable for interim measoiresotection, it is felt that there is a lot of
confusion surrounding this issue. In spite of the cistin for court intervention and specific
legislations regulating tribunal ordered interim meastinere is an urgent need for a more
favorable and harmonized international structure to sttggrbitration for arbitration to adapt
itself to the changing circumstances and remainraealirnative dispute resolution method in
international commerce. For example, the positionnberim measures in United States is still in
great confusion. A party before agreeing to arbitratias to know the exact position of different
circuits on this important issue. The courts have takfering views in both their authority to
grant interim measures and that of the arbitratocswien a party signs an arbitration agreement
involving a United States party, it has a dauntingktaf finding out the circuit court that they will
have to approach and the position that the court ist filady to take in enforcing the interim
measures. Probably the time has come for the FedehditrAtion Act to be amended to meet the
realities of the current international setup.

As far as the present system goes, English Arbitrefiot probably is the only national
legislation that comes close to providing a comprshencoverage of all the issues concerned.
Both the English courts and the legislations have steddhe provision of interim measures

from the courts and the arbitrators. As seen in thej@ers Il and IlI, traditionally the English
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have been favorable to the availability of interim reeees over the years. But even in the English
legislation, there is some doubt regarding the emfiorent of provisional orders by the arbitrators
themselves and the power to approach the courts foresent. This position holds good for
most of the countries civil and common law based. ¢éenhe need for a more harmonized
international setup to address this issue.

The work of UNCITRAL to amend the Model Law, so &sprovide for issues involved
in the interim measures of arbitration is really imfaoit. Many nations both developed and
developing, are considering the UNCITRAL Model Law/a basis for drafting their own
legislations. So a comprehensive Model Law wouldrdidly go a long way in setting up a more
harmonized view on this issue. We are in a stagerehENCITRAL is working to provide
direction in this area. Looking at the extensivecdissions so far in the working group, they
would consider the varying aspects involved and waalche up with coherent, extensive and
universally acceptable provisions to deal with theladl issues surrounding the availability of
interim measures.

Most of the international institutions have adapteeirt rules to provide interim measures
of protection from the tribunals. However, each rule Baortcomings of varying degrees. WIPO,
AAA and ICC have provided the parties with the chaiééncorporating their Optional Rules,
which has been designed specifically to meet the faeemergent interim relief pending
arbitration. The international institutions may cafesiamending their Rules by providing a more
elaborate structure for the tribunals to work with. ®iiesues like the preconditions necessary for
providing interim relief, the scope of the relief thtae arbitrators can grant etc are not contained
in most of the rules, the arbitrators may have diffig in deciding whether an interim measure is
necessary and whether they have the authority totgnach order. |1 would suggest that
UNCITRAL working group should also work on the UNCITRAArbitration Rules to make it in
consonance with the amendment to the Model Lavpaies using the Rules for ad-hoc

arbitration and also other institutions can take adage.
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