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government is the problem, not the solution to our problems.”' From this
perspective, deciding to openly abandon the traditional rule that an
advertisement is not an offer reflects a statement about ideology and
paolitics as well as contract doctrine. An advertisement is an offer because
it is right for the public to expect, the legislature to dictate, and the courts
to enforce standards of fairness in the marketplace.

151, See FEINMaN, CoNSERVATIVE CAMPAIGN, supra note 149, ab 7=10; Feinman, Classical Revival,
supra note 149, at 55-55

The Problem of Social Cost
In a Genetically Modified Age

PauL J. HEALD® AND JAMES CHARLES SMITH**

InTRODUCTION

One fundamental impetus for the development of modern law stems
from the need to settle disputes between neighbors. Indeed, the focus of
the most-cited article in law review history,” Ronald Coase's The
Problem of Social Cost,” is firmly on the issue of how the law should deal
with someone who interferes with the use of a neighbor's property. The
myriad of uses to which Coase’s analysis has been put over the last forty
vears' has obscured the relatively straightforward nature of the question
that interested him: Should the law force an entity to bear the full cost of
its behavior? When one neighbor harms another, should the law impose
liability in the form of a damages action, or in the form of a tax (as
suggested famously by Pigou®), or, perhaps, do nothing at all?

The original conundrum contemplated by Coase arises with
spectacular clarity in the context of the emerging problem of pollen drift.

* Adlen Post Professor of Law, University of Georgia.
** John Byrd Martin Professor of Law, University of Georgia.

We would like to thank Mapgie Rentz for her rescarch assistance and Robert Bartlett, Comri
Ben-Shahar, Andrew Brod, Dan Burk, Kelly Casey, Becky Eisenberg, Wally Hellerstein, Douglas
Laycock, Mark Lemley, Andrew Kull, Jason Soloman, and participants at the November 2005 meeting
of the working group on Propeny, Citizenship, and Social Entrepreneurism for their comments on the

project.
t. Fred R. Shapiro, The Most-Cited Law Review Arricles Revisited, 71 CaL-Kent L. Rev. 751,

1 L
ok ;?QﬁR:I.H. Conse, The Problem of Social Cost, 3 1.1, & Ecow. 1 (1960), reprinted in THE Fiew, THE
MaRKET, aMD THE Law g5 {198E).

3. See, ep, David Dudley, The Copse Theoresn ar Applicd to Trade Barriers and Optimal
Adjustment Stravegies, 19 UL Pa, 1. Iv1'L Econ. Lo re2g {1908); Paul E. McGreal & DeeDes Baba,
Applying Coase to (hai Tam Actions Agalnst the Stares, 77 Notee Dame L. Rev. 87 (2001). Westlaw
currently retrieves seventy-one law documents in its law journal database (JLR) that contain the
words “Coase” or “Coasean™ in their titles.

4 See ALC, Prgou, The Econosics ofF WELFARE 127-30 (4th ed. 1932).

[87]
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Genetically modified (GMO) crops constitute a significant segment of
agricultural production, and pollen from these crops drifts inexorably
across property lines.’ Consider the situation faced by farmers in the
United States who grow non-genetically modified (non-GMO) crops for
buyers in jurisdictions that heavily regulate or forbid the sale of
genetically modified food products, like the European Union or Japan,
or who sell to purveyors of organic food products in the United States or
elsewhere. The market for non-GMO crops is enormous,” and such goods
often command a premium price,’ but due to the widespread planting of
GMO crops,’ non-GMO farmers run the constant risk of contamination
by pollen from patented genetically modified plants.” If a farmer has a
forward contract for non-GMO corn for sale in Europe, and her com
fields are pollinated by a neighbor’s genetically modified crop, then the
anticipated premium” from selling the non-GMO crop will be lost. Mare

5 See infra notes 86-87 and accompanying text.
6. See infra Part 11.B, Japan and the Evropean Union are two obvious markets, but even large
American buyers, like Gerber baby foods, are going non-GMO. See Drew L. Kershen, The Risks of
Going Non-GMO, 53 OxLa. L. Rev. 631, 633 (2000) (~In September 1999, Gerber announced that jts
baby food products would no longer use any ingredients from genetically modified crops."); see alre
Frito Lay Asks Farmers Net o Grow Altered Corn: Firm Playing it Safe Despite FDA Assurances,
Drarias Mokning News, Jan, 28, 2000, at 110 (~Snack maker Frito-Lay Inc, has asked its hundreds of
contract farmers to grow corn that kas not been genetically modified in case US. consumers shun
hinengineered foods.™).
7. See Int'L Trape Cre., FooD & Aomic. O, or TiE Usep Namons, WorLp MARKETS FoR
Onganp: FRUIT axD VEGETABLES 215 (2001) (premium for organke produce in conventional stores in
the United States ranges from 11% to 121%); Carte-Megan Flood, Polfen Drift and Potential Canuses of
Action, 28 J. Cozp, L. £73. 474 (2003) (noting price of organic com at $4 per bushel, while genetically
madified corn sold for $1.67); Stephen M. Scanlon, Comment, Should Missouri Farmers of Generically
Modified Crops Be Held Liable for Genesic Drift and Cross-Pollination?, 10 Mo, Exvii L. & Pov'y
Riv. 1, 1 (2002) ("Farmers who cultivate organic crops stand 1o ¢arm a substantinl premium in these
markets if their crops can pass a rigorous Lesting procedure for GMOs. It is this market premivem
available on organic crops that makes the concept of *pollen drift’ such a significant threat to organic
farmers. ™).
8 See Cre. ror FooD Sarery, Monsanto vs. ULS, FarsmErs 8— (200%) (noting that in 2004, GMO
crops made up 85% of the United States soy acreage, 45% of the comn screage, and 76% of the cottan
acreage; in 2003, they composed 84% of the canola acreage).
9. See Margaret Rosso Grossman, Bistechmology, Property Rights and the Environmenr, 50 AM.
1. Cowmp. L. Surp. 215, 229 (2002).
One incident of cross-pollination invalved B1 corn, cultivated in Texas, that conlaminated
the ficlds of a certified organic farmer. Terra Prima, a Wisconsin fond processing company,
had used the organic farmer's corn to make organic tortilla chips, which were shipped (o
Evrope. DNA testing revealed traces of Bt com, and the food company had to destroy
187,000 bags of chips, worth over $roo,000.
d; ser wlpo Richard A. Repp, Comment, Biotech Pollution: Assessing Liohility for Genetically
Modifted Crop Production and Genetic Orift, 36 loano L. Rev, 585, 50193 (2000) (describing other
mcidents of contamination). +

1. See supra note 7 and accompanying text,
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importantly, the non-GMO farmer may find herself unable to sell the
contaminated crop at all. If her plants are now found 1o conlain patented
cell structures claimed by the patentee of the GMO corn, then the farmer
is arguably a patent infringer and selling her crop without the patentee’s
permission will be fraught with risk.

The possibility of patent law exacerbating the harm done to the
victim of this type of pollution adds an intriguing twist to the original
problem. Although the fact of contamination through pollen drift is very
real for non-GMO farmers, the danger posed by patent law may seem
far-fetched because, in most areas of the law, passive bystanders” have a
complete defense.” Patent law, however, is based on the concept of strict
liability.” If a department store sells an infringing product, for example,
the store is liable whether it knew the product was infringing or not." A
scientist working in her lab is guilty of patent infringement even if she
has no idea that the new compound she has just synthesized happens to
fall within the claims of an existing patent.

Monsanto Corporation, the world's leading agricultural biotech
company,” has been particularly active in using federal law to police
anyone it finds to be growing its patented plants.” For instance, in the
famous Schmeiser litigation,” Monsanto, and other commentators, took
the position that a bystanding farmer could be liable for patent

11. Whenever we use the phrase “bystanding farmer,” we refer 10 a farmer whose felds have
been contaminated by unwanted genetic material against the will af the farmer,

12.. See infra notes 287-291 and accompanying text (discussing innocent bystanders in the context
of criminal law).

13. See Jurgens v. CBE, Lid., 80 F.ad 1566, 1570 n.2 (Fed. Cir, 1906) (“Infringement . . . is a strict
]iubiliqr offense . .. and a court must award damages aduquam Lo compensate for the 'inEring:m:nl! o
regardbess of the intent, culpability, or motivation of the infringer." ),

14 See Roger DL Blair & Thomas F. Cotter, An Ecenomic Analysis of Seller and User Liability in
Intellecneal Properry Law, 68 U, Ciw, L. Rev. 1, 6 {1909} (" Because patent infringement [like copyright
and trademark infringement] B a striet lability tort, the patentes may enjoin the unauthorized
manufscture, use, or sale of the invention, regardless of the mfringer’s state of mind.”).

15, Monsanto has B5% of its research and development budget, or $430 million annually, invested
in biotechnology. See Crr. por Foon Sarery, supra note 8, at 7. The company “currently holds 647
biotech plant patents, more than any other biotech company.” Id. at 11. Monsanto's GMO crops have
been more successful than any other biotech company’s, supplying the technology for oo of the
waorld's GMO crops. See MonsaxTo Co., 2004 ANNUaL REPORT 1 (2004).

16, See Crr. For Foon Sarery, supra note 8, al 4; Drew L Kershen, Of Straying Crops and Pasent
Rights, 43 Wasnsuns L), 5§75, s82-83 (2004).

17. Monsanto Can., Inc. v, Schmeiser, [zo04] 1 5.C.R. g0z, 36 (Can.). Although the defendant
canola farmer claimed to be an innocent bystander, the court found that ke deliberately planted seeds
that be knew to be infringing. /d. The seeds might have been innocently produced by Schmeiser's
plants dus to pollen drift, but the court found it unnecessary to determine how the infringing seeds
were produced in the first place, given that Schmeiser knowingly saved and deliberately planted them.

Id
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infringement  stemming from windblown GMO pollen.” In fact,
Monsanto’s lead in its industry is certainly due in part to its use of
forceful investigations and prosecutions against those it suspects of
patent infringement, regardless of whether such infringers act willfully or
are even aware of their alleged infringement.” In short, Monsanto is in
the unique position of being able to take a problem that it created —the
contamination of non-GMO plants by pollen drift from GMO plants—
and use it to its advantage by prosecuting those bystanding farmers
whose crops become contaminated.™

Although some articles have discussed the phenomenon of pollen
drift,” none have undertaken any sort of economic analysis or even
accurately analyzed the important patent law issues presented.
Commentators have done a better job canvassing the potential for state
law counterclaims to be made by bystanding victims of pollen drift,” but

18 fd.; see also Leora Broydo, The Trouble With Percy, Motmm Jowes (Dec. 13, 2000)

hitp:ifwww, motherjones.com/newsfeature/ 2000/ 1 2schmeiser. himl
In many ways, the law is on Monsante's side in this case. Under patent law, it doesn’t really
matter whether Schmeiser knew what he was doing or not, he's still an “infringer,” says Dan
Burk, a professor at the University of Minnesota Law School who specializes in
biatechrology and intellectual property law,

Id.

19 See Cre. For Foon SAFETY, supra note &, at 4-5.

20. Monsanto devoles seventy-five full-time employees and $10 million [Per year 1o prosecutions
and mvestigatzons. It &5 believed that actions and investigations by Monsanto against farmers number
into the thousands, with most settling outside of court in confidential agreements. fd. at 4. Genernlly,
the company initiates between five hundred and six hundred new investigations each year, many of
which are the result of tips called in to the company’s toll-free hotline. Id at 23-24 Farmers report
that investigators often go onto the lands without permission, sometimes arrive with polics escorts, or
sometimes even conduct clandestine surveillance of the farmers' premises. fd. at 24 There have been
approximately ninety actual lawsuits filed by Monsanto against United States farmers, involving 147
farmers and thirty-nine farm companies in twenty-five different states. fd. at 31,

21, See generally A. Bryan Endres, "GMO:" Genetically Modified Organism or Gigannic
Monetary Obligation? The Lishility Schentes for GMO Damage in the Unired States and the Exropear
Umian, 22 Lov. LA IsT'L & Comr. L Rav, 453 (2000); Flood, supra ote 7; Grossman, supre note g;
Kershen, supre note 16; Maria Lee & Robert Burrell, Liahility for the Escape of GM Seeds: Pursuing
the ‘Vierim'?, 65 Moo, L. Rev. 517 (2002); Thomas P. Redick & Christina G. Bernstein, Nuisance Law
ard the Prevention of “CGenetic Pollution”: Declining o Dismer Date With Damacies, 30 ELR News &
Ananysss 10323 (2000); Repp, supra note g; Norman Sicbrasse, The Innocent Bystander Problem in the
Patenting of Higher Life Forms, 49 MoGny LI, 349 {3004); Marcia E. DeGeer, Comment, Can
Roundup Ready™ Sevds Ever Be Corralled?: Restraining Genetic Drift Through Criminal Sanctions, 29
New Exa. Joow CmM. & Civ, CoNFINEMENT 255 (2003); Hilary Preston, Note, Deift of Parented
Gienetically Engineered Crops: Rethinking Liability Theories, 81 Tex. L. Rev. 1123 (2003); Scanlon,
Slipra note g,

22 See Endres, supra note 21, at 482-92; Flood, suprr note 7, at 482-97; Grossman, supra note g,
al x27-3K; Kershen, supre note 16, at boo-bos; Lee & Burrell, suprr note 21, at §29-35; Redick &
Bernstein, supra note 21, at 10339-10342; Repp, supra aote g, al 6oo-20; Scanlon, supra note 7, at a-
1o; Preston, supra note 21, at 1165-1167.
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without reference 1o the much-needed economic framework provided by
The Problem of Social Cost. In Part I of this Article, we apply the Coase
Theorem and its mosi useful corollary to the problem of pollen drift. We
conclude that the liability of pollen polluters should be governed by
balancing rules under nuisance law, to be applied on a case-by-case basis,
rather than by a blanket liability or immunity rule. We also conclude that
truly bystanding non-GMO farmers should have a viable defense to
patent infringement because liability would result in the application of a
reverse Pigovian tax that cannot be justified under accepted economic
theory. Only a contextual approach can account for the wide variety of
costs that must be identified before determining whether liability for
genetic pollution is socially desirable.

In the rest of this Article, we demonstrate that existing legal
doctrines support the adoption of the framework we advocate. In order
to do that more effectively, we briefly provide the background science of
genetically modified plants and how their patented characteristics can be
adventitiously transferred, and we also highlight the consequences of
pollen drift by canvassing the multi-billion dollar market for non-GMO
crops.” Then, we discuss the common law nuisance and trespass
doctrines that may provide farmers with an affirmative cause of action
when pollen drift causes a reduction in the value of a planted crop.™
Finally, we discuss patent law defenses that may be available to patent
infringement defendants who characterize themselves as victims of
pollen drift (bystanding farmers).” We find significant opportunities for
true bystanding farmers to rebut patent infringement claims in the
voluntary act doctrine and in the doctrines of patent misuse, unclean
hands, and volenti non fit injuria. In the spint of truly descriptive law and
economics analysis, we conclude that applicable common law and
equitable doctrines appear to be efficient.

I. Tue Economics OF NEIGHRORING FARMERS

Coase begins The Problem of Sacial Cost with a succinet reminder of
his primary concern, “[tJhose actions of business firms which have
harmful effects on others.”™ He then notes the conventional wisdom of
the time, which held that liability (or some sort of tax) should necessarily
be imposed on those who cause damage to their neighbors.” Through a

23 See tnfrae Part 11

24 Ser fnfra Part 111

24 See infra Par IV,

6. Coask, supra note 2, al g5,
7. fd.
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series of examples, the most prominent of which involve damage done to
neighboring farmers by wandering cattle and incendiary railroad sparks,”
he shows that in a world without transaction costs the automatic
imposition of liability is socially undesirable (e.g., has negative welfare
effects). If transacting is costless, neighbors will agree to an arrangement
that maximizes social welfare, regardless of whether one neighbor has
the legal right to harm or the other has the legal right 10 be free from
harm. This is the primary thrust of the Coase Theorem, although it is not
labeled as such in his original paper.” Since it is hardly intuitive, we apply
Coase’s insight about a world without transaction costs to several
scenarios involving pollen drift. Then we move on to the real world, a
world of costly transactions, which Coase also discusses at length in his
seminal paper. In that world, the initial assignment of rights and
therefore the liability rule chosen, matter significantly.

A. Poriex DriFr iv A WorLD wiTH No TransacTion CosTs

Let uws imagine an organic farmer, first farming alone, then
confronted with a neighbor who plants GMO corn. We illustrate that
assuming zero transaction costs, the net social benefit” from their
farming operations are the same regardless of the liability rule chosen.

1. Solo Farmer :

The first player is an organic farming operation that plants non-
GMO corn on ten acres of land. Without interference, the organic
farming firm expends $20 producing thirty bushels of corn that will sell
for $4 per bushel. In order Lo get the $4 per bushel price, the farmer must
not only plant non-GMO seed, but must also forego the use of pesticides,
herbicides, and non-organic fertilizer. The net value of the corn produced
is $100.

28, Jd. at g7-104 (discussing catile straying onto farmer's land and destroying crops); id. at 137-43
{discussing sparks from railway that destroy farmer's crop).

29. In a subsequent essay, Coase ascribes the naming of his theorem to George Stigler. See R.H.
Coasg, Notex on the Problem of Social Cosr, in THE Firm, THE MARKET, aND THE Law 157, 157 (1588).
He summarizes “the essence of the Coase Theorem™ as “the delimitation of rights is an esential
prelude to market transactions . . . the ultimate resolt {which maximizes the value of production) is
independent of the legal decision.” [d. at 158, Stigler’s formulation, acceptable to Coase, is somewhat
different: “[Ulnder perfect competition private and social costs will be equal " Jd.

30. In this Part we will generally ignore third-party wealth effects, such as the effect of legal rules
governing pollen drift on global plant divessity or on the income of patenteses. Those Hsues are
addressed at the end of this Part.
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Scenario 1.0: S0L0 FARMER
Orcanic FARMER
10 Acres/zo Bushels
($4/bushel x 30) - $20 Cost of Production [C.0.P.] = $§100

2. Two Farmers/No Liability

When a GMO farming firm moves next to the organic firm, the
scenario changes. The GMO firm also plants ten acres of corn, but its
corn is genetically modified to be highly productive if expensive
herbicides, pesticides, and chemical fertilizers are used properly. The
GMO firm will harvest one hundred bushels, but its costs of production
are high ($100) and it can only sell its corn for $2 per bushel” The net
value of the corn it produces is therefore $100.” Unfortunately for the
neighboring organic firm, GMO pollen blown from the new farm
contaminates its crop. This means that the organic farm will now only be
able to collect the $z2 per bushel price for GMO corn when it delivers its
30 bushel harvest to market. Its profit will only be $40 (360 - $20 C.O.P.),
unless the law provides it some sort of remedy. Under a regime which
imposes no liability on the GMO farmer, the net value of corn produced
by the two firms is $140, as illustrated below:

Scenario 2,00 No Liasimy

GMO Farmer OnGanic Fapmer
10 Acres/1oo Bushels 10 Acres3o Bushels
($2/bushel x 100) - $100 C.O.P. = $100 ($2/bushel x 30) - $20 C.O.P. = $40

Jomt PropucTion = $140

MNote that the organic farming firm should be willing to pay up to $6o
to the GMO farmer not to plant GMO seed that will contaminate its
fields and drive down the value of its corn. For example, assume that the
GMO firm could switch to a non-GMO seed that would reduce its
production from one hundred to eighty bushels (and lower its costs of
production to $go because the seed is cheaper). If transactions between
the farmers are costless, then we might see the organic farmer paying, for
example, $30 to the GMO farmer to plant the alternative non-GMO

31. Ser Flood, supra note 7, at 474 (discussing the lower price received by sellers of GMO corn)).

32, Although it is not necessary to assume that both organic and nop-organic farmers acting alane
will earn the same, setting the values equal allows us to disregard altruistic reasons why a farmer might
chose one form af farming over the other
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seed. In that case, the GMO farmer would still make $100, while the
organic farmer would make $70. We assume that the GMO farmer who
switches to a non-GMO seed does not also become an organic farmer,
which would require him to forego the use of pesticides, herbicides, and
artificial fertilizers—a much more costly transformation.” Motice that
under these assumptions, the net value of production in this case rises 1o
$170, as illustrated below:

Scenario 2.1: No Liapiury + Low SwitcHING Costs

GMO FarRMER OrcanIC FARMER

10 Acres/Bo Bushels 10 Acres/yo Bushels

($2/bushel x 80) - $go C.O.P, + $30=5100  (34/bushel x 30) - $20 C.OP. - 30 =70
Jowsy PropucTioN = $170

In order to understand the importance of our present assumption of
zero transaction costs, we note that the value of joint production would
fall back to $140 if the cost of negotiating a deal between the GMO and
the organic farmer were more than $30. If the cost were greater than
$30, a deal could not be made that would benefit both parties; therefore,
there would be no agreement and the resulting joint production would be
the same as Scenario 2.0.

Consider one final permutation of the no-liability scenario. In
Scenario 2.1 above, the GMO farmer’s cost of switching to a different
activity (planting an alternative seed) was $30. If switching costs are
sufficiently low for the organic farming firm, it might be induced—
without having to transact with its neighbor—to plant GMO seeds.
Under a zero switching costs scenario, the joint value of the corn
produced will be $200, as illustrated below:

Scenario 2.2: No LIABILITY + ZERO SWITCHING CoOSTS

GMO FArRMER OrGamic FARMER
10 Acres/1o0 Bushels 10 Acres/too Bushels
($2/bushel x 100} - $100 C.O.P, = $100 ($2/bushel x 100) - 100 C.OP. = $100

Joixt PropucTion = §170

33. However, if he could switch all the way 1o organic farming, as in Scenario 3.2 fnfre, he would
receive 34 per bushel instead of $2.

34. This is because the organic farmer will spend no more than $60 to prevent $60 worth of
damage, and the GMO farmer must be paid at least $30 in order to change. Therelone, any negotiation
that costs more than $30 will not be undertaken by the organic farmer.

November 2006] THE PROBLEM OF SOCIAL COST 95

To summarize, under a regime of no liability for pollen
contamination, the joint value of corn produced will be $§4o. f170, or
$200, depending on the relative switching costs assumed in the above
hypotheticals.

3. Two Farmers/Liability

Under an alternative legal regime of liability for pollen
contamination, the joint values of the corn produced will be exactly the
same under the same set of assumptions. Consider first how liability
would change the outcome for the GMO farming firm. Tt would stl}l
produce 100 bushels of corn that it could sell for $2 per bushel, but it
would have to pay $60 in damages to the organic farmer who was forced
to sell his thirty bushels for the $2 per bushel GMO price, as ngpusad o
the $4 per bushel organic price. The damages paid to the organic farmer
will allow him to receive the net $1oo0 profit he was m_akmg before his
neighbor arrived. The value of their joint production is $140, as
illustrated below:

Scenario 3.00 LIABILITY

GMO FarMER Orcanic FARMER

10 Acres/1oo Bushels 10 Acresi30 Bushels

{($2/bushel x 100) - $100 C.OP. - §60 = §40 ($2/bushel x 30} - $20 C.OP. + $60 = $100
Jouwt PRODUCTION = S140

Given the above scenario, the GMO farming firm is likely to
consider alternatives to planting GMO corn seeds in order to avoid
paying the $60 in damages to the organic farmer. If, as assumed in
Scenario 2.1, it can switch to a non-GMO seed and produce ecighty
hushels of corn instead of one hundred, it will have an incentive to do sa.
Note that the joint value of production would rise to $170, as illustrated

below:

Scenario 3.1: LiasiLity + Low SwitcHiNG CosTs

GMO FARMER OrGANIC FARMER
10 Acres/8o Bushels 10 Acres/z0 Bushels
{$2/bushel x 8o) - $go C.O.P. = $70 {$4/bushel x 30) - $20 C.O.P. = $100

Jomt PropucTion = 3170

Note here that the GMO farmer was induced by the iiahili_ty rule to
change its behavior without having to transact with the organic farmer.
In other words, the efficient joint production of $170 was obtained
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mﬂmu_t d transaction at all. This was not true on the parallel facts of
Seenario 2.1, where the organic farmer had to negotiate with the GMO
[armelr to swlitr:h 10 a non-GMO seed. In other words, in a world with
Sl:tfﬁcutﬂﬂ:‘,f high transaction costs, the value of joint production may be
different in Scenario 2.1 ($170 with no transaction costs but $140 with
s:gmf:calnt transaction costs) and Scenario 3.1 ($170 regardless of
transaction costs). Clearly, the assumption of zero transaction costs is
cssential to the proposition that the choice of liability or no liability is
irrelevant 10 net social welfare. When transaction costs are accounted
f:efl’f;?:?fhmﬁ of a rule of liability or no liability may well affect social
~ Finally, it is worth considering one more permutation within the
IlablI:IT.}' scenario, If switching costs were sufficiently low, the GMO
farming firm might be induced to change its practices entirely and
become an organic farmer, which would mean not only foregoing GMO
seeds, but also not using chemical herbicides, pesticides, and fertilizers

In the unlikely case where switching costs are zero for the GMO firm, the
Lmim production in subsequent years might rise to $200, as iJ]ustr.ated
O,

Scenario 3.2: LIABILITY + ZERO SWITCHING COSTS

Ex-GMO FarMer OrcGanic FARMER
10 Acres/io Bushels 10 Acres/to Bushels
($4/bushel x 30) - $20 C.OP. = $100 ($4/bushel x 30) - §20 C.O.P. = $100

Jomr Pronuction = $a0a

To summarize, under a regime of liability for pollen contamination
the joint valuc_ of corn produced will be $140, $r70, or $200, df'.;:m:nu:]ing+
on how costly it is for the GMO farmer to switch from GMO farming to
alternative farming techniques.

4. Conclusions

First, the_ magnitude of switching costs will affect the value of joint
corn production between the neighbors, but the choice af liahility or no
liability has no effect on net corn production, which will always be $140
$170, or $200 given the assumed level of swilching costs. In other worris1
although each farmer may care deeply about which rule is adopted, the,

35. Coase c:r_nphnuizw this point, See Coase, supra note 2, at 115 {moting that when transaction
costs arc taken into account, “the initial delimitation of legal rights does have an effect on the
efficiency with which the economic system aperates”),
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legal system arguably should not because the net corn production under
either legal regime is the same. Second, as seen in the comparison of
Scenarios 2.1 and 3.1, the assumption of zero transaction costs is critical
to the validity of the first conclusion. Both of those scenarios were based
on identical factual assumptions, but in a world of high transaction costs,
we saw a $30 difference in net social welfare (3170 as compared to $140)
depending on the liability rule adopted. We shall explore the world of
transaction costs in more detail below. This is how the Coase Theorem
works in a nutshell: in a world with no transaction costs, there seems to
be no economic reason to impose liahility on the pollen polluter. The tax
on harm caused by neighbors suggested by Pigou is not justified.”

We must note that we have not only ignored transaction costs, but
also third party wealth effects. The choice of liability rules may affect
parties outside the two-player paradigm employed above. A rule of no
liability, for example, might force most organic farmers to switch to
GMO farming, resulting in crop monocultures that are vulnerable to
catastrophic failure or that threaten genetic or ecological diversity. A
rule of liability for pollen drift, on the other hand, might affect the net
income of firms that sell patented GMO seeds. We consider these sorts

of externalities in Part LD below.

B. PoLLen DRIFT IN A4 WorLD WiTH HiGH TransacTion CosTs

To guote Professor Coase, a world without transaction cosis “is, of
course, a very unrealistic assumption.™ It is often very costly for parties
to come to an agreement, and in the case of pollen drift, it may be very
difficult for the victim of airborne contamination to even identify the
proper part(ies) with whom to ne;gﬂtiate_ In the case of a crop like corn,
which casts its pollen for miles,” it may be impossible for an organic
farmer to identify and bring to the table all the possible GMO farming
firms that might be the cause of contamination. It is no surprise that
Coase himself uses airborne pollution as an example of a nuisance which
raises the specter of prohibitively high transaction costs. He describes the
number of the parties potentially affected by a belching smokestack and
notes that the airborne pollutants would “affect a vast number of people
engaged in a wide variety of activities."™ In general, he concludes that
transacting is “often extremely costly, sufficiently costly al any rate to
prevent many transactions that would be carried out in a world in which

36, See Pioou, supra note 4.

a7 Coqu.jupm node 3, at 114

38 See infra notes 83-87 and accompanying text,
30. Coase, supra nofe 2, at 117.



o8 HASTINGS LAW JOURNAL [Vol. 58:87

the pricing system worked without cost,™
A_s we ::xplair_l in the previous Part, when transacting is costly, as it is
very likely to be in the pollen drift context, the choice of liability rules
may affect suv:naj welfare. For this reason Coase argues that “[o]nce the
costs of carrying out market transactions are taken into account . . . the
initial delimitation of legal rights does have an effect on the efficiency
with which ‘the economic system operates.”™ When transactions are
costless, neighbors can negotiate around whatever liability rule is
mpuseq on them. The rule will affect the distribution of wealth between
jnhe parties, but net social welfare will remain the same. When transacting
is costly, we must be careful in advocating one rule over another, because
Ithe_ parties may not be able to adjust to maximize their joint production,
This is the primary corollary of the Coase Theorem. As Coase Warns,
unless the efficient arrangement of rights is that “established by the legal
system, the costs of reaching the same [efficient] result by altering and
combining rights through the market may be so great that this optimal
arrangement of rights, and the greater value of production which it
would bring, may never be achieved.™ We see how this corollary plays
out in the illustrations below and then apply the framework to the
;p;{mﬂc question of what legal rules should govern the problem of pollen

rift.
I Assigning Righis in Contexy

_Depending on the individual facts of a particular pollen drift case,
society should sometimes prefer a rule of liability for contamination and
::r_therl%.tmes_ prefer a rule of no liability. Take, for example, the fact
s:tuatmn_ discussed above in Scenarios 2.1 and 3.1. In both those
h}?polhct:cals_. the organic farming firm would suffer a $60 loss if its crap
were contaminated by a neighbor’s GMO pollen. We assume now that
the cost of negotiating an agreement for the organic farmer to pay the
polluter $30 to switch to an alternative non-GMO seed would be too
high, given the practicalities of meeting, negotiating, drafting, inspecting,
and monitoring the agreement. In addition, the distance that corn pollen
travels will make it very difficult for the organic farmer to discover

4o, fd. avaeg.
In crder to carry out a market transaction, it i i in i
] 3 3 i , 1015 necessary (o discover who it is that one
wishes 1o deal with, ta inform people that one wishes 1o deal and on what terms, to conduct
negotiations leading up to a hargain, to draw up the contract, to undertake the inspection
needed to make sure that the terms of the contract are being observed, and so on,
Id.
41, M. at 11s,
42 Id.
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beforehand whose pollen will cause the contamination. Or, more than
one GMO farmer may be nearby, which complicates negotiations. If
transaction costs are sufficiently high and there is no liability for the
contamination, then the value of the joint corn production would be

f140, as illustrated below:

Scenario g.o: No LiapiLiry

GMO FarMER OnGaric FARMER
10 Acres/too Bushels 10 Acres/yo Bushels
($2/bushel x 100) - $100 C.O.F. = $100 ($2/bushel x 30) - $20 C.O.P. = $40

Jomwt Propuction = 140

If, however, we impose liability on the GMO farmer for damage
done to the organic farmer, then the GMO farming firm will have a
monetary incentive to switch to the alternative non-GMO seed. If it does,
then the value of joint production rises to $170, as illustrated below:

Scenario 4.5: LIABILITY

GMO FarMmer OmGanic FARMER
10 Acres/8o Bushels 10 Acres3o Bushels
($2/bushel x 80) - g0 C.O.P. = 70 ($2/bushel x 30) - $20 C.OP. + 360 = S1o0

Jomst Propuction = $190

On these facts, it is clear that society should prefer a rule of liability
for the contamination because net welfare will be higher. As we see
below, however, it would be improper to generalize from this result. As
Coase suggests, a different context may require a different assignment of
rights.

For example, consider the following example that accounts for the
fact that soybean pollen does not travel nearly as far as corn pollen.” We
offer the case of an organic soybean farming firm that produces thirty
bushels of beans on ten acres after expending $20 in production costs and
receives $4 per bushel for its crop before a GMO soybean enterprise
begins farming on a neighboring field. The GMO farming firm also
plants ten acres. It produces one hundred bushels alter expending $ro0 in
production costs, for which it receives %2 per bushel. If GMO pollen
contaminates the organic farming firm, it will lose $60 in profits. The
contamination could be averted if the GMO farmer swilches to an

43, See infra notes 83-g0 and accompanying text.
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alternative seed. If the GMO firm switches. it will produce twenty fewer
bushels, save $10 in its cost of production, and receive $30 less in income.
Becaus-f: soybean pollen does not travel nearly as far as corn pollen, the
contamination could be averted if the organic farmer leaves fallow a ten-
foot sfﬂp of land adjoining the GMO farmer’s property. The cost to the
organic farmer of leaving the strip of land fallow is $20. If the GMO
farmer is liable for the contamination, it will switch to the non-GMO
Eui'n and the value of the joint corn production will be $170, as illustrated
elow:

Scenarie 5.00 LIABILITY

GMO Farnmen Organic FarMER
10 Acres/Bo Bushels 10 Acres/3o Bushels
($2/bushel x 80) - $go C.O.P. = $70 ($4/bushel x 30) - $20 C.OP. = §100

Jomst Propucnion = $170

) If the GMO farming firm is not liable, then it has no incentive to
switch to non-GMO seeds and it will produce a crop worth $100. The
organic farmer, worried about damage caused by contamination, will
leave fallow a ten-foot strip of land at a cost of $20, dropping the value of
its production to $80. Note that joint production in this case rises to $180
as illustrated below: ;

Scenario 5.1: No LiapLiry

GMO Farmen OrGANIC FARMER

10 Acres/So Bushels 10 Acres/io Bushels

($2/bushel x 100) - $100 C.OP. = $100 ($4/bushel x 30) - $20 C.O.P. - $20 = $80
Jowt PrODUCTION = $180

_Ur!d{:r the facts of our soybean hypothetical, joint production is
maximized by the adoption of a rule of non-liability. Unlike in our corn
example, net social welfare is maximized if the GMO farmer is not held
liable for pollen drift contamination.

In a world without transaction costs, the choice of rules would not
matier. In Scenario 4.0 (no liability), the organic farmer would pay the
GMO farmer to switch to a non-GMO seed and then joint production
would be the same as in Scenario 4.1 (liability). In Scenario 5.0 (liability),
the GMO farmer would pay the organic farmer to leave a strip of land
f:'alllr.lnll.f and joint production would be the same as in Scenario 5.1 (no
liability). In the real world of high transaction costs, however, the choice
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of rules will have a significant effect on net social welfare. Sometimes it
makes economic sense to hold neighbors liable for contamination caused
by drifting pollen; sometimes it does not. As Coase explains, “[wjhether
[a lability rule] is desirable or not depends on the particular

circumstances,”™

C. IMpLICATIONS FOR CoMMonN Law ADJUDICATION

Coase discusses at length many common law cases involving
neighbors who do harm to each other.” Consistent with his theoretical
analysis, when transaction costs must be accounted for, the criterion of
efficiency justifies liability in some cases but not in others.” Indeed, a
case-by-case analysis of problems involving neighbors seems to be the
only feasible approach, considering the numerous facls necessary to
making the proper decisions. In the scenarios set forth above we had to
examine farming methods, typical crop yields, costs of production,
market values, the availability of alternative seeds and protective
measures, and the magnitude of each farmer's switching costs. The
change in a single factor, for example from comn to soybeans, can
generate a different optimal arrangement of rights between the two
parties.

We suggest, therefore, that any common law method of adjudication
that is sensitive to the relevant factors identified above has the potential
to establish efficient rules for liability or non-liability. We will discuss in
Part III below whether the nuisance, trespass, and sirict liability
doctrines employed by the American law of neighbors are up to the task,
but first we must apply the Coasean framework to the complex questions
raised when the patentee of the GMO product claims to have suffered
harm that deserves recompense. Discussing patent law is important,
because if patent law imposes liability on bystanding farmers, then their
costs of production will rise and the equilibria described above will be
upset. If those equilibria represent efficient results, then measuring the
intrusion of patent law into the game becomes critically important.

D. ImpLicATIONS FOR PATENT Law

Many GMO seeds and the pollen that GMO plants produce are
patented.” So far, we have ignored the interests of patentees claiming a

44. CoasE, supra note 2, at 141,

25 Id. at 105-14, 121-31.

46, See id. at 131 ("It is all a question of weighing up the gains that would accrue from climinating
these harmful effects against the gains that acerue from allowing them (o continue, ™).

47 See ILEM. AG Supply, Inc. v. Pioneer High-Bred Int’l Inc., 534 UL5. 125, 141 {2001); 5ee, 4.,
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property right in genetic material cast to the wind.* Unless the GMO
farm is owned by a biotech research firm like Monsanto, it is unlikely
that the GMO farmer will also be the owner of the patent on the GMO
seed, plant, and pollen. Therefore, the possible claims of a third party,
the patentee, must be considered.

Patent law gives the patent owner the exclusive right to use, make,
sell, offer to sell, and import the invention subject to the patent.” Patent
law is based on notions of strict liability; neither the infringer’s
knowledge, nor her intent, is relevant.” Patent law does not excuse
unwitting or inadvertent infringement. A brief look at U.S. Patent No.
6,11416{1?, owned by Monsanto Corporation, demonstrates the
plausibility of the claim that even a bystanding farmer should be liable:

[The patent] relates to the seeds of inbred corn line ASG27, to the

plants of inbred corn line ASGz27 and to methods for producing a corn

plant produced by crossing the inbred line ASGz7 with iiself or
another comn line [and] to hybrid corn seeds and plants produced by
crossing the inbred line ASG27 with another corn line.”
In addition to claiming the plant,” its seeds,” hybrid plants,” and hybrid
seeds,” the patent covers the pollen of the plant,” the method for cross-
breeding a hybrid,” and various gene conversions® of the patented plant.

Given the broad scope of Monsanto's claims, it is relatively easy to
see how a bystanding farmer could unwittingly violate the patentee’s
statutory rights. If the wind blows the patented pollen onto a bystanding
farmer’s corn plants and those plants are pollinated, then the farmer has
arguably used the pollen in violation of the Monsanto patent. The

the seed corn patent described infra notes 51-58 and accompanying text.

48. As long as the bystander affected by pollen drift views the genetically modified organism as
harmful contamination, this seems appropriate. In the case of an organic farmer who docs not wan
the genetic material, then the patent owner has not been damaged by losing a potential sale. A
recipient of pollen drift might be a beneficiary, however, if it welcomed the new genetic material. This
was allegedly the case in Monsamio Canada, fnc. v, Schmeizer, [2004] 1 5.C.R. goz (Can.), where
Monsanto claimed the farmer took deliberate advantage of Round-Up Ready plants that were
pesticide resistant, Id. at g36.

45 See 35 US.C.§ 271(a) {2003).

50 See Hilton Davis Chem. Co. v. Wamner-Jenkinson Co., 62 F.3d 1512, 1527 (Fed. Cie. 1095
(“Infringement & . . . a strict liability offense,™), rev'd on ather grownds, 520 ULS. 17 (1007).

51. LLS. Patent No. 6,114,610 (filed Dec. 8, 1908),

52 Id. ancolry Lss,

53 Jd. atcolar .ga-54.

54 Jd. at col.iz lLaz-24.

%5 Nd atcoloa lza

g M atecolan Lsy.

57 Jd. atcolra 0.pe-z1

58 Id. at col.ia ll.34-50.
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pollinated plants would then produce hybrid seeds in potential violation
of Monsanto's method patent for hybridization and its product patent for
hybrid seeds. If the plants are harvested and the hybrid seed sold, a
further violation of Monsanto’s right to sell the patented seeds may
occur. Any infringement of the patent gives its owner the right to
injunctive relief, which most importantly includes enjoining the sale of
the harvested crops.™ Patent owners may also recover damages or a
reasonable royalty for the infringement.”

Although the legal argument for infringement liability is plausible,
the Coasean analysis conducted above suggests that a liability rule of
uniform applicability is not justified economically. Remember that the
primary argument in The Problem of Social Cost is against the automatic
levying of a Pigovian tax (a real tax or the imposition of legal liability) on
a firm that causes harm to another.” As we have seen, it often makes
economic sense Lo allow one firm to engage in an activity that harms
another without forcing that firm to internalize its costs. For example, in
Scenario 5.1, net social welfare was maximized by a rule of no liability for
a GMO soybean farmer. Once we account for transaction costs,
optimizing social welfare will sometimes demand a liability rule and
sometimes not. It follows that the automatic levying of a Pigovian tax on
the passive recipient of pollen drift cannot be justified, and therefore,
liability for bystanding farmers in all cases cannot be justified,

1. Farmers Benefiting from Pollen Drift

According to Coase, if transaction costs are high, then different
contexts should demand differing liability approaches.” Consider
Farmer A who plants ten acres with herbicide-resistant GMO canola
seed. After expending $100 on operating costs (seed, pesticides, and
herbicides) he will harvest one hundred bushels which he can sell for $2
per bushel. His $100 in operating costs includes a royalty payment to
Patentee, who invented the herbicide-resistant seed. A neighbor, Farmer
B, plants ten acres with cheaper non-GMO seed. In year one, after
expending Sgo for seed, pesticides, and herbicides, he will harvest eighty-
five bushels of corn which he can sell for $2 per bushel. During the
growing season, pollen from Farmer A's GMO canola fertilizes Farmer
B’s canola. After the harvest, Farmer B saves enough hybrid seed to
plant the following vear. In year two, after expending only $80 for

53 35 ULS.C. § 270(e W 4)(B] {2003).
o fd. § aqu{e){4)(C).

61, Coask, st note 2, at 150-84
fiz, Id al 178,
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pesticide and herbicides, Farmer B harvests one hundred bushels that he
can sell for $2 per bushel. In year two, Farmer A makes the same $100
profit that he made in year one, while Farmer B makes $120. Farmer A’s
froo operating costs include a $20 royalty payment to Patentee. In
developing the seed, Patentee’s research and development costs allocable
to year two were $35. If Farmer B is not liable for patent infringement to
Patentee, then the value of joint production of Farmer A, Farmer B. and
Patentee is $205, as illustrated below: '

Scenario 6.0; No LiaeiLmy

Fagmer A Fagmer B

10 Acres/too Bushels 10 Acres/too Bushels

($2/bushel x 100) - $100 C.OP. = $100 ($2/bushel x 100) - $80 C.O.P. = $120
PaTENTEE

520 Rovalty Payment - §35 Research and Development Costs = (-$15)
JomT PropucTion = $205

Note that imposing liability for patent infringement will not change
the value of the joint production of the three parties.

Scenario 6.1; LIABILITY

FARMER A Farmer B

10 Acres/1o0 Bushels 10 Acres/100 Bushels

($2/bushel x 100) - $100 C.O.P. = $100 (32/bushel x 100) - $80 C.OP. - $20
damages = $100

PATENTEE

¥20 Royalty Payment + $20 Damage Award
340 - $35 Research and Development Costs = 55

Tomr Propucnion = $205

At first glance, there seems little reason to require a transfer
payment from Farmer B to Patentee, If joint production is not increased,
a deadweight loss is created by requiring a sterile transfer. Nonetheless,
even though the imposition of liability for infringement does not increase
the net value of the joint production, a plausible economic argument can
be made that unless Patentee can recover its research and development
costs by collecting royalties for the use of its invention, it will have
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inadequate incentives to invent the herbicide-resistant seed. This sort of
negative externality is relevant to Coasean analysis, and the hypothetical
is designed to accentuate this point. If the seed company knows that it
cannot collect a second royalty, its research and development costs ($35)
will exceed its expected return ($20 from Farmer A), and it may not
invent the seed. This externality is “harm” in the sense Coase uses the
term.” Without the herbicide-resistant seed, both farmers will be forced
to use the non-GMO seed planted by Farmer B initially, and Patentee
will save the $35 expended on research and development. The value of
joint production will fall to $195 without the availability of the GMO
seed, as illustrated below:

Scenario 0.2: GMO SEED NEVER INVENTED

Farmer A Farmer B

10 Acres/85 Bushels 10 Acres/85 Bushels

($2/ushel x 835) - $g0 C.O.P. = $80 ($2/bushel x 85) - 90 C.O.P. = 580
PATENTEE

Mo Royalty Payments

Research and Development Costs Saved = $35

Jomwt PropucTion = $105

A comparison of Scenarios 6.1 and 6.2 seems to make a strong case
for liability. Forcing the transfer payment will stimulate production of the
herbicide-resistant seed, which will in turn increase the net value of corm
production by $10, to $205. It appears that net social welfare is increased.
Scenario 6.2 assumes, however, that Patentee will not do anything
socially useful with the $35 research and development expenditure that it
has saved. This is a highly unrealistic assumption. If those savings can be
invested to produce value that exceeds the $20 corn production gain,
then society should prefer that the herbicide-resistant seed not be
invented, This question of marginal utility pinpoints one reason why
economists are so hesitant to argue that patent law is efficient; it is
extremely difficult to account for the alternative uses to which inventive
resources might be put.™

63, See supra notes 206-29 and accompanying Lext,
64 See also Paul J. Heald, The Vices of Originality, 1991 Sur. Cr. REV. 143, 157 n.59 (1991) (*In



106 HASTINGS LAWJOURNAL [Vol. s8:87

The argument in favor of liability, therefore, is linked to the
assertion that patent law provides efficient incentives to invent. It
cerlainly does in our hypothetical, but the matter is far from
undisputed.” We could easily change the facts so that the incentive effect
is missing.” Nonetheless, at least in some cases, one can argue that the
negative externality caused by the bystanding farmer's use without
compensation should be internalized in the form of a rule requiring a
transler payment to the patentee.

By re-characterizing the fact situation as presenting a positive
externality (higher corn production for Farmer B) generated by the
inventive effort of the Patentee, a similar argument can be offered why
Farmer B should be liable. Demsetz has argued that systems of private
property are more efficient than systems of common property.” If we let
Farmer B benefit from Patentee's inventive efforts without paying, then
we are treating the herbicide-resistant genetic material as common
property. Liability would privatize the genetic madterial and allow the
inventor of the herbicide-resistant seed to recover the benefit conferred
on Farmer B. According to Demsetzian analysis, forcing a transfer
payment from Farmer B in the amount of the benefit will arguably

ather words, a work should be [patentable] only if necessary to encourage the work and the work is
more socially wselul than whatever else the [inventor] would choose to do, for example, child rearing
ar brickmasonry.”); ¢f RICHARD A PosNeER, Ecosomic Anavysts of Law 37 (3d ed. 1986) (“The
costs of the patent system include . . . inducing potentially excessive mvestment in inventing.”); Janusy
A. Ordover, Econonic Foundatons and Considerations in Protecting Industrial and farellecrual
Properiy, 53 Antmrust LI 503, 507 (1985) (“[Patent law] may lead to excessive investment in the
creation of intellectual and industrial property.”).

G5 See Paul 1. Heald, A Transaction Costs Theory of Patenr Law, 66 Oso S1. L), 473, 499 (2005)
(discussing “empirical studies demonstrating . . . the poor correlation between R&D and patenting
shown in recent studies on the impact of the Federal Circuit an the behavior of inventive firms . . . and
+ oo the prevalence of patenting despite low levels of licensing, use, and highly uncertain prospects for
super-competitive profits . . ") see alio id. al 490-506 (collecting studies critical of incentive theory of
patent law]. For the most famous statement of skepticism, see 5. Comm. o THE Juniclagy, 85TH Cowe.,
An Econossc ReEview or THE PATENT SysTem: Stupy No. 15 oF THE Sumcoms. om PATENTS,
Teapemarks, axp CorviicaTs 8o (Comm. Print 1958) (reporting Fritz Machlup's study):

If we did not have a patent system, it would be irresponsible, on the hasis of our present
knowledge of its economic consequences, (o recommend instituting one. Bul since we have
hacl a patent system for a long time, it would be irresponsible, on the basis of our prescnt
knowledge, to recommend abolishing it

66. For example, if the inventor’s research and development costs are $50, and the two farmers
constiluting the entire potential market for the seed would not be willing 1o pay more than a $20
royalty each, a liability rule will not stimulate the invention of the new seed. Or, if the inventor is
himself a farmer who can make a substantial profit over his R&D costs by inventing the new seed,
then making other farmers liable provides no added incentive. The seed would be invented even in the
absence of linbility.

67. See generally Harold Demsetz, Toward @ Theory of Property Rights, §7 As. Fcos, Rev,
Paruns & Proc. 347 (1967).
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optimize social welfare.” In Demsetz’s view, the value of the additional
corn that Farmer B harvests in vear wo is a positive externality created
by Patentee's inventive efforts that should be captured by Patentee.
Professor Frischman describes Demsetz’s normative thesis as arguing
that “the emergence of private property rights to enable the
internalization of externalities is desirable (in an economic framewaork,
social welfare maximizing).™ It is hotly disputed whether Demsetz’s
theory of property should be extended to spillovers created by intangible
public goods like inventions,” but his approach does provide another
argument in favor of liability.

Coase and Demsetz really present two sides of the same coin.
Externalities, whether described as positive or negative, get treated the
same way by cconomists. One can argue that the infringing farmer
should internalize the negative effect its behavior has on research and
development incentives, or one can argue that the patentee should
internalize the positive effect its inventiveness has on the infringing
farmer. In either case, liability is premised on the notion that the
patentee will make a sub-optimal investment in research and
development expenditures. If patent law has a significant incentive effect
on research and development expenditures and those expenditures are
not wasted, then a plausible argument can be made that a benefiting
bystanding farmer should have to make a transfer payment to the
patentee,

2. Farmers Harmed by Pollen Drift

Although forcing the transfer payment of $20 from Farmer B to
Patentee in the above scenario may be justified as the recovery of a
benefit conferred on Farmer B by the inventive efforts of Patentee, the

same cannot be said in the case of the organic farmer who is harmed by
pollen drift. In such a case, there is no benefit conferred and the

economic justification for the transfer payment is missing. A transfer

68, fd.

6 Brewt M. Frischenann, Evaluating the Demsetzian Trend in Copyright Law, 2 Rev. L. & Ecow.
(forthcoming 2006) (manuscript at 2, on file with author); see alse Richard A. Epstein, The Allocation
of the Commons: Parking on Public Roads, 31 J. LecaL Stun. 515, 515-16 (2002) (“Demsetz argued
that . . . systems of private property generally outperform systems of common property, because when
individuals internalize bath the costs and benefits of their decisions they are more likely to advance
the soctal Interest . . ..)

0. See Frischmann, supra note 6g, at 3-5; see alvo Brett M. Frischmann, An Economic Theory of
Infrastructure and Corvmors Managerens, 89 Mine. L. Rev. g7, 99798 (2005); Mark A. Lemley.
Property. Intellectual Property, and Free Riding, 83 Tex. L. Rev. 1o3e, pogz (2005); Brem M.
Frischmann & Mark A. Lemley, Spilfovers 1 (Stanford Law Sch. John M. Olin Program in Law and
Ecan., Working Paper Mo, 321, 2008), available m bitplssm.com/abstract=3¢3881.
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payment would be sterile, imposing a deadweight loss on society.

Imposing liability on opportunistic farmers who benefit from pollen
drift is based on contested assumptions about the incentive effects of
patent law and the desirability of internalizing the positive wealth effects
of production. Both of these theories are premised on the notion that a
patentee should be able to capture the benefits generated hy the
invention. In the case of the organic farmer, the invention confers no
benefit; in fact, it imposes a cost. Imposing liability in the case of a
bystanding non-GMO farmer would constitute a reverse Pigovian tax,
forcing someone who has suffered a harm to make a transfer payment to
the party who caused the injury. There is no positive externality to be
internalized. Both theories also presume that liability takes the place of
voluntary transactions that would have been entered into in the market.
For example, given his expected benefit, Farmer B should have been
wi_]ling to pay up to $z2o for the use of the herbicide-resistant seed in our
prior scenario. The farmer behaved opportunistically and avoided the
payment, but imposing liability would mimic the sort of transaction that
normally occurs on the market —just look at how Farmer A behaved. In
the case of the organic farmer, however, imposing liability would not
mimic a transaction that would otherwise be entered into, The farmer
does not want to use the invention. In fact, the organic farmer is willing
in Scenario 2.1 (o pay to aveid having to use the GMO product.

We conclude, therefore, that there is no economic justification for
imposing liability on a bystanding farmer who is harmed by pollen drift,
while we concluded carlier that an opportunistic farmer who takes
advantage of wind-blown genetic material should be liable. This is
consistent with Coasean analysis which suggests that “[w]hether [a
liability rule] is desirable or not depends on the particular
circumstances.”™ In addition, we note that the equilibria between the
neighboring farmers described above remains constant. Where the
bystanding farmer is harmed, patent law plays no role. From the
standpoint of the opportunistic beneficiary, there is no harm between the
neighbors to complain of, and the scenario falls outside the two-neighbor
nuisance model that we describe.

II. GMO Cror PATENTS AND NoN-GMO MARKETS

In Parts III and IV we examine the common law and statutory rules
that govern the problem of pollen drift. In order to understand the
importance of getting both the economics and the law correct, we will

71. CoasE, supra note 2. at 141
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briefly examine the technology relevant to the problem and take a
snapshot of the potentially affected markets.

A. GMO Crors

The technology that produces GMO crops works to alter certain
traits of the plant, such as size, color, lifespan, and resistance to certain
pests or chemicals. Scientists begin hy isolating the gene that produces
the particular trait. Then, the isolated gene is integrated in the new plant,
and the plant begins producing proteins that control the desired trait.
Thus, if a plant has been genetically modified, successive generations will
begin to exhibit the trait that the scientists desired it to have.” As
scientists have developed GMO crops in recent years, and those same
crops have begun to find their way to the world market for food, the
issues surrounding GMO crops have heated up. On one side are biotech
companies and other advocates of GMO crop technology, who tout the
benefits of increased vields and convenience. For example, because
herbicides do not discriminate—that is, they will kill weeds and
surrounding crops—spraying Roundup or other herbicides is a delicate
and time-consuming practice.” Herbicide-resistant crops, like
Monsanio’s Roundup Ready series, can save farmers time and money
because the farmer does not have to spray carefully around his crops.” In
addition, plants that are genetically modified to repel insects save
farmers from having to spray crops with expensive insecticides.™

Beyond the basic convenience of GMO crops, advocates boast that
GMO crops have the potential to be a major factor in alleviating some of
the world’s hunger. GMO crops might be created to grow larger and
faster and have more vitamins and minerals.” In developing couniries
with severe food shortages and populations suffering from malnutrition,
these characteristics of GMO crops could arguably effect beneficial
change.”

GMO crops, despite their claimed advantages, do have significant
opposition. Critics cite the many risks of GMO crops: human allergies,
plant resistance to pesticides and antibiotics, and the general loss of

72. For a brief summary of the science behind GMO crops, see Gabrielle J. Persley & James M,
Siedow, Applications of Biotechrology to Crops: Benefits and Risks, in GENETICALLY MoDFIED Foons
33-35 (Michael Ruse & David Castle eds.. 2003).

73. Flood, supra note 7, at 477-78.

24 Id

75 M.

76 Id. at 476-70.

71 Id. at 479.
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biodiversity.™ There are also environmental risks to consider. Some warn
that the insecticide-ready GMO crops could actually increase the
population of harmful insects and could create “superbugs.”™ Likewise,
some scientists worry that herbicide-ready GMO  crops could
contaminate the surrounding weeds, creating “uncontrollable
‘superweeds,”™

The potential human health risks of GMOs have also been debated.
One possibility is that people may develop allergic reactions to certain
GMO food products that contain foreign materials, for example, from
products like comn or beans that have been modified with peanuis or
Brazil nuts." Critics’ concerns are magnified by the fact that GMO foods
do not currently have to be labeled in this country; thus, American
consumers are often not warned that they are ingesting a product that
may produce a harmful allergic reaction.” Beyond thesc immediate
concerns lies what is perhaps the most controversial aspect of GMO
crops—the unknown. The technology employed to produce GMOs may
be too new to provide reliable information about the long-term effects of
crop usage.” Although regulators have deemed biotech crops safe for the
time being, opponents are concerned that there simply is not enough
information o back that conclusion.

Despite strong opposition, biotech crops have managed to secure a
large part of the domestic market for crops and crop commodities. There
are currently four main GMO crops utilized in the United States: soy,
cotton, corn, and canola.™ In 2004, GMO crops made up 85% of the
United States soy acreage, 45% of the corn acreage, 76% of the cotton
acreage, and 84% of the canola acreage.®

Interestingly, corn pollen poses special problems because it is
especially susceptible to pollen drift. Spherical corn pollen particles are
much larger than pollen produced by other plants, allowing them to
travel farther on the breeze,” Pollen from corn also finds its way to the

T8 See Preston, supra note 21, at 1153-54 {deseribing opposition v GMO crops).

o Flood, siipra note 7, at 480,

Bo. fd. at 479-80.

B1. DeGeer, supra note 21, at 272. In 1996, Pioneer Hi-Bred developed a GMO soybean
conlaining a Brazil nut gene, which increased protein content. fd. The GMO soyvbean thus exhibited
the allergen qualities of the Brazil nut, qualities that may be fatal in allergic humans. fd.

Bz, Fd

83, See Repp, supra note g, at 587 (long term studies regarding the impact of GMO products are
unavailable ).

B4 See Cre. ror Foon SaFETT, supra note 8, at &

85 Jd at8-g.

86, Tim Van Pelt, Note, Iy Chawging Patenr Infringenenr Liolility the Appropriate Mechanism for
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ground at a rate of about one foot per second, much faster than oﬂ-lmr
types of pollen.” A single corn plant produces between four ::nd five
million particles of pollen.” If even a small amount of a cornfield’s pollen
drifts to nearby fields, the potential for cross-pollination can be quite
serious.” Corn has been described by one scientist as “basically just
broadcasting piles of pollen out into the air and hoping it lands where it's
needed.”™

For other crops, a relatively small buffer zone between GMC.I' f’md
non-GMO crops may be effective to prevent unwanted pollinization.
Corn pollen, however, travels much farther distances, making buffer
zones costly, if not economically unfeasible altogether. One buyer of
organic corn seed reports that some of his growers havelchmen urblan
environments, like Chicago, as the safest places to grow without the risk
of contamination.”

In 2000, pollen drift was one of the factors leading to the Spma.d of
StarLink corn, a genetically modified corn approved only for animal
consumption.” StarLink was planted on less than 1% of the United
States corn acreage in 2000, but appeared in 10% of the crop harvested
that same year.” The discovery of StarLink in human food sources led to
massive recalls of food products and plummeting export sales.” Although
one cause of the StarLink crisis was improper handling of the crops,
experts say that pollen drift compounded the problem.”

B. Tue Marker For Non-GMO Foop PropucTs

Were it not for the growing importance of world markets for non-
GMO food products, the problems posed by pollen drift might not be so
acute. Defining the size of the market for non-GMO products is
complicated by the fact that no international agency keeps direct
statistics. In most cases, the market for organic products has to serve as a

Allacaring the Cost of Pollen Drift?, 31 1. Conr. L. 567, 587 .159 {2006). -

#7. Peter Thomison, Mamaging “Pollen Drift™ to Minimize Contamination of Nen-GMO Camn,
AGF-153, Owmo State Usavessmy Extenston Fact SHEET, htpeiohioline. osu edu/agf-factfon 53 uml
{last wisited Sepl 30, 2006).

B, fd

Id.
3 Anne Fitzgerald, Specialty Pollern Concerns Blowin’” in the Wind, Des Moiwes Re., Mar. 17,

2002, At 10 (queding John Nason, Assistant Professor, lowa State I.'-nwn-rs:'tg.:'). ) ) .
g1. Glenn Roberts, Founder, Anson Mills, Fresident & CEQ, Caralina Gold Rice Foundation,
Address at Sesds of Resistance/Seeds of Hope Conference (Apr. £, 2004).
gz, See Fitzgerald, supra note go.
3. [d
og. fd
as. fd



Lz HASTINGS LAW JOURNAL [Val. 58:87

proxy because, by most current definitions, organic products cannot
contain genctically modificd materials.™ Counting only sales of organic
products, however, significantly undercounts the size of non-GMO
markets around the world, because many non-GMO farmers are not
organic farmers. Japan, for example, places restrictions on GMO food
products, but it does not demand that farmers grow organically. Farmers
who want to satisfy the huge demand for non-GMO soybeans and
soybean oil in Japan,” for example, or who wish to sell in a variety of
product markets in the European Union where many GMO goods are
banned, may use synthetic pesticides, herbicides, or fertilizers to grow
their crops. A look at the growing worldwide market for organic goods
can at least set a baseline. A 2004 survey reveals that 24,070,010 hectares
are currently under organic cultivation around the world.” In 2002, the
global market for organic food products topped $213 billion” and was
growing at a rapid rate, between 8-12% per year in Europe and North
America."” From 1992 to 1997, certified organic acreage in the United
States grew by 44% and organic cropland by 111%." Over twelve
thousand stores in the United States specialize in selling organic foods,"™
but conventional supermarkets have begun to market organics to a
significant extent. As of 2000, over 42% of all organic foods were sold in
chain supermarkets."™

The market for organic foods is prowing at a rapid pace, but
undoubtedly slower than the overall market for non-GMO goods.
Considering EU and Japanese restrictions on GMO imports™ and the
effect of labeling laws in those jurisdictions,™ farmers will have
increasing incentives to avoid planting GMO crops. Even in the United

o, See Rupy KormeecH-Ovesen, INT'L Trape Cewtre, Uramen Natons Cowr, ow TRADE amp
Dev./Worlp Trape Orc, WHar 15 Onoanie AcmiculTuxe?, hitpdiwww. intracen.orgmdsislides’
orpanicsldoagd, htm (last visited Sept. 30, 2006),

a7, See generally Richard Moore, Preserving Sovbean Siodiversity in Sopan: Reconsidering GMO,
Pesticide: Free, Low Input, and Organic, in SEeps oF Resistance'Seens oF Hore: Crossivg Borners 1N
THE REFATRIATION anp IN SiTu CoNSERVATION OF TRADITIONAL PrawTs (Virginia Mazarea & Robert
Rhboades eds., forthcoming 2008) (on file with author) {“1.5. soybean and product exports were $3.0
hillion in 2004 .. . . [to] Japan and Euroge, where there is the most oppositon to GMO produces.”).

gB. See THE WorLn oF OrGANIC AGRICULTURE: STATISTICS arD ExErgies Trusns 15 thl.o (Helga
Willer & Minou Yussefi eds., 6th rev. ed. 2004).

0. Nee id, at 2.

100, See id. at 22-33.

ol TNt Teane Crz, Foon & Acric, Opc, oF THE Uniren Namons, supra note 7, at 200,

oz o

tan. Id,

(N Ko Ilu;:lp. sepra nole g, at 593 [nm.ing that the United States Iost B200 million annual export
market for corn to the Buropean Unkon over a two-vear periad).

105 fd,
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States, the incenlives are significant. A rcc_ent study revea}s that in
American supermarkets, the price premum for organic Versus
conventional fresh produce was from 11% to 121 %. g Al one
conventional supermarket chain, the premium price for organic produce
was 16.8%." Pollen drift poses a significant threat to farmers who wish
to take advantage of this price premium.

L. TreorEs of TorT RECOVERY FOR NON-GMUO) FARMERS
Tort law is likely to grant significant relief to bystanding fam_lc:rs
who suffer harm when their crops are pnllinale:llﬂ;l from GMO crops. The
three primary theories are (1) private nuisance, (2) strict liability, .ﬂnd
(3) trespass to land," and at least three other theories are possible: (4]
public nuisance," (5) negligence,”” and (6) interference with personal

taf. TN Trapk O, Foon & Acrie. OrG 0F 1 UkITED NaTions, supra nole 7, al 215,

7. Id .

108, See infro notes 119-175 and sccompanying lext.

105, See infira notes 18o-235 and accompanying tu:.

Fpe infra notes 236-2hy and accompanying LeXL )

T:{: ;uisn{me law d:i:l'in“_msl‘lc:s. between public and private fmisaams: a puhlic nms.anclﬁelarruu the
safety or health of members of the genernl public, while a private nusance affects I._n.l!l'l'l.dualsl‘ﬂl a
groug of individuals in some private way not felt by the public at large. U_nu-:r public nuisanee, t|.ll:
hystanding farmer must demonsirats an unreasonahle interference with a right of the general public,
coupled with special harm 1o plaintill. RESTATEMENT {SEcOND) OF T-:_urT_s 5§ RarB, 8zrl {1g7a). Sp-._‘»clal
harm is easy to satisfy throwgh proof of kst revenues whcln tlj-u 'pl:].lnt.lff sells the crop. See F[u;_mm ¥
Gaffney Dev. Co., g2 5.Ead 383, 38s-85 (5.0 1956} (linding special bharm where ubr.fl:r_uctlo‘n af
roadway resulted in erop loss). The argument that GMO pollen injures the general Fll.]tlhl: is harder.
The typical public nuisance involves health risks o general annoyance 1o the community. See WiLLIAM
L Prossen & W, Pace Keeros, Prosser & KErmos ox THE Law oF Toxrs § o0 {_51JL ed. 1g84) (defining a
public nuisance as “an acl or emission “wliich obstructs or cawses inconvenience or damage 1o the
pubilic in the exercise of rights common 10 all Her Majesty's subjects™); see, L8 Seigle v. Bromley, 124:
P. 191, 195 (Colo. CL App, 1a12) (finding interference with public health in presence of hog ranchl;
State v, Chrisp, 5 N.C. 528, 534 {1881} (finding interference with p_ubllc morals in I!m: af F-uhlu;
profanity); King v. Kline, 6 Pa. 118, 320 {1847) (finding interference w.|1]1_pul_:lu.- safety in kv_:upmg |..1I'
vicious dog); Town ol Davis v, Davis, 21 S.E god, gon (W, Va. 18g5) (finding |111¢r[u_-:n.-_nun with puhlh;
pence in lond noise). IF the GMO crops ane ppproved by the govermment, and plaintifl does not se
her affected crops in a markst fos which they are nod .‘Ipp'rl.‘l\'i.:fi. :h?r:: w_nul.d appfar tix be B0 hca];j]u Er
salety risk, However, in fn re Storlink Cavrs Products Lickility Lingarior, 212 l-: S'upfp 2d F!zH.{ D
IL zoo02), the court refused to grut a motion o dismiss for defendants on 2 public nuisance claim, fd
at Bg2, Plantiffs asserted that commingling of StarLink corn aller hf].rwslmg had polluted the entire
U.S. comn sugply. Id. a1 833, The court comsidered the a!!l.'};:m.! contamination of the general food supply
tar be tse publis nulsance, nat the damage Lo plointiffs’ individual erops. Id., al BB,

117, The negligence claims most likely 1o be asserted are 4 faifure of the creator and M:]]rfr of
GMO) seeds to warn their purchasers of Use risk of injuring neighboring GMO farmers through cross
pollination, and the failere of those partics and the GMO farmer 10 employ adequate |.1I.J|.TI.ET 20nES. on
occasion, some courls tie negligence and private nuisance wgether, but they are :m:ll:.'l:.-.‘:_ally distincL.
Sew WiLLiaw Lo Prosses, HawDeoox of THE Law oF Togrrs § 71, at 553-57 _I;Jqu:]. M.uz.ianc,u is an
istentional tor. Prossen & KERon, supnr note 111, § 87, il 624 However, negligence decision-making
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property (trespass to goods or conversion)."” We focus on the primary

theories sequentially although, as will become obvious, categories

m-e_rla_ap, and doctrinal confusion as to the scope of the categories and

their interrelationships is pervasive,

_ With respect to the substantive elements of the tort causes of action

it makes no difference whether the farmer is a plaintiff, or instead is a

gefa;ndant asserting the action as a crossclaim or counterclaim in a patent
infringement action brought by the owner of the patent on the

neighboring _GMD crops. For ease of description, we hereafter refer to

the h:-,rsttandmg farmer as “plaintiff.” In either lype of case, the
b}rslanqmg farmer must make a decision as to whom to sue. For all the
tort claims, the logical defendant is the nearby landowner whose GMO
crop has tainted the bystanding farmer’s crop. Sometimes there will be
multiple Idel"endant landowners, and sometimes the sources of the GMO
pollen will not b-c immediately obvious when the farmer discovers the
injury. E:ql}ert evidence, including DNA analysis,"* may help to resolve
Eal;sauun issues. If tort liability for damages exists, multiple landowner
|i:hej.ﬂ;iﬂﬂfb may be jointly and severally liable, or a court may apportion
Neighboring GMO farmers are the primary defendants for all of the

tort actions. Involvement of other parties, including the patent owner, as
tort defr:ndangs is trickier. The bystanding farmer may assert that Eh::
patent owner is liable for damages. When the manufacturer or seller of
patented seeds is someone other than the patent owner (as is often the
case), the seed manufacturer or seller is another potential tort defendant.
Compared to the primary defendants, different legal analysis applies with
respect 1o these Csecondary defendants” who are involved in the
inventing, promoting, and marketing of GMO products. The patent
owner and seed seller are likely to defend on the basis that they lose
control of the seeds when they are delivered 1o purchasing farmers."
They do not make decisions as to planting or cultivation of the crops, or
the use of buffer zones near boundary lines. They are not aware of ’the
farmers’ local cconditions, including wind patterns and the presence of
nearby organic or other non-GMO farmers. Such defenses have

closely rL":n:n'!.blﬁ fiuisance balancing, Compare id, § 31, a1 16g—74 with id. § 87, at 6ag-10
13, See infra notes 260-264 and AcCOmpanying text, I
114 See infra note 252 and accompanying text.
115 If a bystanding farmer asserts a counterclaim in a infri
: i patent infringement case, the GMO farm
will nat be i ini i ] T
cnms.dcfcnf:;:f in the ariginal action. The farmer may have to add one or more GMO farmers as
116 See Swerlink Com, 212 F. Supp. 2d at 845,
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sometimes succeeded when farmers have asserted claims for crop
damage from drift of herbicides and pesticides against manufacturers and
sellers. Courts have reasoned that improper application of those products
by other persons (the farmer or someone hired to apply the product)
caused the harm—not the products themselves, which are safe if properly
used.'”

Conversely, secondary defendants, but not the end users of the
product (the GMO farmers), may have tort liability if the underlying
theory is negligence."® The secondary defendants may have a greater
appreciation of the risks that their GMO product poses to nearby non-
GMO farmers than the GMO farmers who buy and plant the patented
seeds. Their superior knowledge would mean that, under standard tort
law principles, they may have a duty to warn the GMO farmers of the
risks and how to control, manage, and minimize those risks by, for
example, leaving appropriate buffer zones. A failure to warn, or
inadequate warning, might be grounds for negligence-based liability on
the secondary defendanis, even when the injured party is not the seed
buyer, but a bystander.

A, PrivatE Nuisance

Today nuisance is the most common legal remedy for activities that
adversely affect a property owner’s land."® Of the various tort theories,
nuisance provides pollen drift plaintiffs with the best opportunity for
recovery. All injured bystanding farmers should not necessarily recover.
Nuisance liability for pollen pollution should attach under a balancing
approach that examines a multitude of facts that are particular to both of
the farming operations.”™ This regime allows courts to fashion liability
rules that are responsive to efficiency considerations, including switching
costs and the role that transaction costs may place in blocking wealth-
enhancing exchanges by the parties.”™

MNuisance law is highly flexible and adaptable. With that virtue comes
indeterminacy. Nuisance law, long ago called by Prosser an
“impenetrable jungle,"™ is riddled with uncertainty. Not only do courts
differ as to the overall scope of the field, they display markedly different

117 See, e, Braly v. Midvalley Chem. Co., 13 Cal. Rptr. 366, 368 (Dist CL App. 1961) (finding
that fertilizer was, like other similar subistances, only dangerous when applied excesively),

118 Nee supra note 112

1o See JaogueLme P. Havo & James Coanies Sarmi, NosGisorise Prorermy Orwiers 14 (1988),

120, Fee infra Part 1ILA 3.

121. Kee infra note 167 and accompanying text

122. PrOSSER, supra note 112, § 71, at 549.
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ideas about the nature of the landowner's right that ought to be
protecled by nuisance, Due to the amorphous nature of nuisance, there is
more state-by-state variation in legal approach than for most other basic
fields of tort law. Therefore, we base the following discussion on some
general propositions for which there is broad, but far from universal,
CONsSensus.

_ Nuisance is often said to be a relative concept—it is a relative tort, it
gives rise to a relative property right. It balances the gravity of the injury
to the plaintiff against the utility of the defendant’s conduct to arrive at a
judgment as to whether a nuisance has taken place."™ This oversimplifies,
but a core of relativity does exist. When a set of facts falls within the
core, balancing (by the court, the finder of fact, or both) takes place. The
defendant’s conduct is found to be a nuisance if it is said to be
unreasonable, considering all the facts and circumstances, including the
plaintiff’s position,

Nunsan::a. however, has two other zones, lving on opposite sides of
the balancing core. These zones may ultimately either insulate the
defendant from liability, or may impose liability on the defendant
regardless of the reasonableness of the activity. Both of these zones give
us hnght—linu rules. The first zone is what we may call nuisance nnmunity.
Certain landowner activities are regarded as sufficiently beneficial or
her_ug_q that courts virtually never castigate them as nuisances. Such
actvities are privileged and are not subject to nuisance balancing. An
Important caveat is that for some types of activities the landowner must
condu:;t the activity in a non-negligent fashion, In a case falling within
the nuisance immunity zone, the defendant is free from nuisance liability,

Slecond, there is the nuisance per se doctrine. Certain conduct,
perceived as generally undesirable or high risk, is always wrongful. If an
owner or possessor of land has engaged in that conduct, a neighbor can
get relief (enjoin the nuisance or collect damages), without the need to
prove that the conduct is unreasonable. Nuisance per se is properly seen
4s a species of strict HLability, even though many courls choose nat to
discuss it in those terms. We also discuss nuisance per se later in
connection with strict liability."

123, RESTATEMENT {SEcOnD) oF TorTs B 824 {1gr7a),
124 See infra noles 221-225 and accompanying Lext,
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MNuisance i ; Muisance Per Se: Strict
Immunity Muisance Balancing Liability

1. Immunity Cases

Different types of activities qualify for nuisance immunity, One
example is the refusal of American courts to grant relief for
improvements that block views™ or deprive a neighbor of sunlight or
air.” Another is the doctrine of aesthetic nuisance, which holds that
improvements or landscape modifications cannot constitute a nuisance if
the only harm to neighbors is aesthetic blight.” Thus, the ugliest grain
silo in the world, even when located next to a neighbor's boundary and
shadowing her sundeck, is not actionahle."™

For our purposes, a small body of old cases involving noxious plants,
sometimes judicially identified as “weeds,” provides the closest analogy.
These cases immunized owners of weed-infested properties from
nuisance liability when the weeds germinated and “polluted” nearby
crops. In a representative case, an Iowa court held that a farmer whose
lands were “greatly damaged™ by a cocklebur infestation had no cause of
action.”™ The line of authority in the case reports died out close to a

125 See, eg, 44 Plaza, Inc. v. Gray-Pac Land Co., Bqs 5.W.ad 576, 578 (Mo, CL App. Touz)
(“[Llandowner's otherwise lnwful acts in hlocking the view of another's property do not give rise to g
couse of action for nuisance.”): Hay v. Weber, 48 MW Bgg, 860 (Wis, 18a1) (holding obstruction of
view i “too remeote and speculative to constitute the basis of a private action" for nuisance),

126, See, g, Sher v, Leiderman, 226 Cal. Bptr. 698, 701 {CL App. rgd6) (*[B]lockage of light to a
neighbor's property, excepl in cases where malice is the overriding motive, does net constitute
actionable nuisance, regardless of the impact on the injured party's property or person, ™).

127. See, eg, Whitmore v. Brown, 65 A, 516, 20 (Me. 1906) (holding unsightly wharf not
infringement on neighbor's legal rights); Perry Mount Park Cemetary Ass'n v. Netzal, 26 NW. 103,
3 (Mich, 1636) {*[M]ere esthetics is beyond the power of the court to regulate."); Ness v. Albert, 6ag
SWoad 1, -2 (Mo, O App. 1983) (“[U)nsiphtliness, without mare, does not create an actionable
nuisance."); Houston Gas & Fueel Co. v. Harlow, 207 8.W. 290, 572 (Tex. Civ, App. 1927) (helding
unsightly structure does not constitute nuisance ); Parkersburg Builders Material Co, v, Barrack, 191
S.E. 368, 360 {W. Va. 1537) (“[Clourts of equity bave hesitated to exercise authority in the abatement
of nusances where the subject matter is objected to by the complainants merely becauss it is offensive
to the sight."),

128, Ses, g, James Charles Smith, The Law of Yards, 33 Ecoroay L. 203, 215 n.47 (20006)
(eellular tower towering over nelghboring property is not acticnable),

r2g. In Hammdon v, Sraliz, oo MW 851, 852 (lowa 104), defendant “albowed cocklebur and other

noxious weeds to grow in large quantities™ near the boundary line, Due to wind and a natural
watercourse, the weed spread to plaintiff's lands, “whereby the same has been greatly damaged.” Jd.
Rrjecting plaintfl’s daim for damages and an injunction, the court ohserved, without lurther analysis:
"The propasition is unique, (o say the least. It is not suggested that the growing by anc upon his own
land of cocklebur and weeds is withoot legal right . ... i,
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century ago, probably for two reasons. First, the common-law nuisance
no-duty-to-control-weeds rule became entrenched. New challenges by
injured landowners may have seemed pointless. Second, and more
importantly, the no-duty rule led to legislative intervention. Local
governments first enacted weed control ordinances during the late
nineteenth century to protect farmers’ crops from the spread of weeds.™
Subsequently, weed ordinances spread to urban and suburban settings.™

Al first blush, the noxious plant cases might support immunizing the
GMO crop defendants from liability. Both fact patterns involve an
invasion by reproductive parts of plants: seeds and pollen. There are,
however, two critical distinctions. First, some courts have considered
relevant the question whether the plants on the defendant’s land grew
accidentally, or whether the defendant purposely planted them. English
cases involving poisonous trees and thistles illustrate the distinetion.
Landowners who plant yew trees are liable in nuisance for harm to
livestock if branches and leaves project over the boundarv.™ But
landowners who allow thistles to grow on their land are not liable when
they spread, injuring a neighbor’s land.”™ The general principle is the
[amiliar one that discriminates between a person’s action and inaction.
This rests on the commonsense notion that ordering a person to take
preventative measures is more onerous than ordering a person to siop
doing something that injures another person. With respect to the
bystanding farmer, the prototypical defendant has intentionally planted
the GMO crops. The GMO crops are not weeds that accidentally
infilirated the defendant’s land.

A second distinction between the noxious plant cases and GMO
pollen drift concerns the legal status of the invading substances. In the

130. See, £.g., Inp. Cope Anm. § 8-3-7-1 (LexisMexis 1998); Tex. Rev, Crv. STaT. Asn. art. 6o
(Vernon 1926); see also Chicago, Terre Haute & Se. Ry. v. Anderson, 243 U5 283, 288 (1q16)
(upholding constitutionality of Indiana law); Mo, Kan. & Tex. Ry. Co. v. May, 194 U.5. 267, 270 (1904)
(upholding Texas law). These statutes usually delegated to local government the power o enact
ordinances specifying the types of prohibited vegetation, the landewser’s duty to eliminate them,
procedures for official notice 1o offending landowners, and enforcement mechanisms.

150 See Smith, supre note 128, ar 217,

132, Crowhurst v. Burial Bd,, (1878) 4 Exch. Div. £, 6 (plaintiff’s horse died from eating vew tree
leaves). Distinguishing Crewhurst, the court in Ponring v. Noakes, {18g4) 2 O.B.D. 281, 291, denied
recovery when plaintiff's colt extended its head across a houndary fenee to eat leaves that were wholly
on defendant’s land. The English courts viewed the cases as raising questions about the scope of
Rylands v. Fletcher, (1868) 3 LRE. & L. App. 330 (HLL.). In the former, but not the latter case, the
defendant allowed a dangerous thing to escape from his land,

133. Giles v. Walker, (r8g0) 24 Q.B.DD. 656 (after defendant burned gorse to improve land for
gra.n'ng;i]numcmm thistles emerged; jury found defendant 1o be negligent, but appellate court
reversed),
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noxious plani cases, as in standard pollution cases, the defendant poliuter
does not assert an ownership interest in the emitted material.™ Certainly,
these substances were owned by the polluter prior to their escape from
the polluter’s land. Afterwards, legal ownership is abandoned. In the
usual cases pollutants like weed seeds and pollen, leaves, dirt, dust, or
smoke almost invariably have no value. But if a victim of pollution can
“harvest the pollution” and find an economically valuable use for it, she
is free 1o keep the substance. Surely the polluter, as original owner,
cannot get it back and has no claim for compensation. Suppose a
landowner's operations propitiously emit gold dust through the air or
water, which a neighbor captures. Now it's her property.

Conversely, retained ownership of a thing that enters a neighbor’s
tract generally makes the owner liable for damages. This is why owners
of domesticated animals are usually strictly liable when they stray, and
why in contrast, landowners are not liable if unconstrained wild animals
exit their land and damage a neighbor’s land."™ If owners of wandering
livestock forfeited ownership of their animals to the neighbors, perhaps
the neighbors would not have damage actions. In many cases, the victims
of animal trespass would consider the exchange a fair quid pro quo; the
animals’ value would equal or exceed the injury caused by the animals.”™

In the GMO pollination situation, the defendant who holds a valid
patent is like the owner of straying domestic animals. The GMO farmer
is sending a substance on her neighbor’s land, but the patentee still
claims to retain ownership of it. Due to patent law, the neighboring
farmer cannot feel free to use the pollen however she sees fit. Just as a
neighbor cannot capture and sell livestock that have entered her land,
she cannot intentionally capture and utilize the patented pollen.”™
Because of the three-party nature of the pollen drift scenario, the

134 See Gulf, C. & SF. Ry. Co. v. Oakes, 58 5.W. gog. 1oo1 (Tex. 1goo) (pointing out that after
Bermuda grass invades neighbor’s land, neighbor owns it completely, and can do with it what he
pleases),

135 See Prosser & KEETON, supra note 111, § 76

136, A classic case dealing with migrating ofl and gas demonstrates the impact on liability of the
decision as to whether the original owner has retained ownership of the escaped property. Hammonds
v. Cent. Ky, Matural Gas Co., 75 5.W.2d 204, 206 (Ky. Ct. App. 1934) (holding that company that
reinjects natural gas into depleted underground reservoir is not lisble in trespass o neighbors who
own part of reservoir because company las lost ownership of gas, which is like wild animal released
into nataral habitat).

137. It makes no difference that the GMO crop farmer lacks the contractual right to let her
neighbor use the patented goods that have escaped, First, in buying seeds, she bargained for limited
rights to use the patent. Second, the patent owner will often be a co-defendant, and that owner could
choose 1o make the patented product frecly available to non-GMO farmers who are subjected to

pollen invasion.
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retained ownership distinction made in the old wandering livestock cases
is nol precisely on point. Nonetheless, we feel relatively certain that
common-law principles do not justify granting nuisance immunity to
GMO defendants, especially in light of a recent pollen drift case that
applies a balancing approach.”™ This means that in nuisance litigation,
defendants are not entitled to summary judgment, provided plaintiffs
have alleged, and can introduce evidence of, substantial harm and
causation (i.e., that defendants are the source of the offending GMO
pollen).
2. Right-to-Farm Acts
~ Although GMO defendants have no plausible claim to common-law
nuisance immunity, a legislature may choose to confer immunity,
provided it acts in a constitutionally valid manner.” Since the 1g70s, all
states have enacted right-to-farm statutes'™ that shield agricultural
operations from nuisance liability under certain circumstances. Despite
the substantial diversity among the states in statutory content, as well as
divergences in judicial interpretation, few GMO defendants will be able
successfully to invoke a right-to-farm statute as an affirmative defense.
Right-to-farm laws protect farms from nuisance liability by
insulating existing farm operations when a nuisance arises from the
changing nature of the surrounding area. The prototypical conflict
addressed by right-to-farm acts involves a homeowner, recently resettled
from the city or suburbs, complaining about agricultural odors or other
agricultural externalities. The right-to-farm law enacts a “coming to the
nuisance” defense, preserving existing agricultural uses, no matter how
fervently the city slickers complain that they cannot enjoy their newly
acquired properties.” Because right-to-farm laws are targeted at these
specific factual situations, some courts have held that right-to-farm acts

1538, In fn re StarLink Corn Products Lishility Liigarion, 212 F. Supp. 2d 28 (N.D, Tl 2002), the
liability of neighboring farmers on nuisance grounds seems to be taken for granted in the larger
digeussion of whether GMO seed distributors and manufacturers are liable. Jd. a1 Byq-45.

139. See Bormann v. Bd. of Supervisors, sk N.W.2d 309, 321 (Town 1998) (concluding that local
government’s approval of agricultural aren designation for g60 acres, which entitles owners to
slatuiory immunity, is unconstinetional taking of neighbors' property). In addition, an extensive
legislative grant of immunity to GMO defendants might viclate federal due process, See John C.F.
Goldberg, The Constitutional St of Tort Law: Due Process and e Right 1o @ Law for the Redress
of Wrongs, 115 YaLe L. 524, s50 (2005),

140. See Alexander A, Reinert, Note, The Right ro Farm: Hop-Tied and Nuisance.Bound, 73
MN.Y.UL L. Rev. 1664, 1906 n.76 (1998) (citing fifty state statutes).

141, Grossman, supnr Bote g, al 333-34.

142 See id. (arguing that those who come to the nuisance have only themselves to blame (citing
Reinert, supra note 140, at 1703))
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do not apply to actions brought by agricultural plaintiffs.'® It is also
generally likely that the complaining farmer will have historically used
his neighboring land for farming purposes, thus not changing the nature
of the surrounding area." In other words, when farmers sue farmers, the
common law often applies; there is no statutory immunity. A Washington
case is illustrative, In Buchanan v. Simplot Feeders Lid. Partnership,'”
farm owners brought a nuisance action complaining about manure dust,
flies, and odors from a neighboring cattle feedlot and meat processin
plant, both of which had recently expanded in scale of operation.'
Finding the Washington right-to-farm statute to be ambiguous, the court
interpreted it to apply only to conflicts stemming from uwrban
encroachment.'"” Thus, it did not immunize agricultural enterprises from
nuisance actions brought by an agricultural or other rural plaintiff."* In
contrast, a Califomnia court concluded that its state right-to-farm act
conferred immunity upon a rice farmer when a neighboring plaintiff
farmer complained that the rice farming caused excessive waler seepage,
damaging plaintiff’s row crops.™

A number of other requirements for statutory immunity may
disqualify some GMO defendants. First, the GMO farming activity may
have to meet a minimum time period for operation before it achieves
immunity. In California, the period is three years.™ Second, if the
bystanding farmer’s use commenced prior to the GMO farming,
immunity is unlikely.”™ This factor, which reflects the “coming to the
nuisance” origin of the right-to-farm acts, often will have a decisive
impact.” Frequently the bystanding farmer will have begun organic or

143 See. eg., Buchanan v. Simplot Feeders Lad, g52 P.2d G1o, 614 (Wash. 1908) (interpreting
“-'ashingl!nn’s statute as Teq1|'ir.ir.|s; a rmn-:lgricullura] Flai:n.l'i!'l]. Bui see Souza v, L,auppg 69 Cal. Rp:r,
2d 494, 496 (Ct. App. 1997) (construing Califormia’s statute to apply to cases with either non-
agricultural or agricultural plaintiffs).

144. Grossman, suprg note o, ot 234 (arguing that a suit against 8 GMO farmer will wually be
brought by a neighboring farmer who grows traditional crops).

145. 952 P.ad fo

146, fd. at Gre-ra.

147. Id. at 614,

1af Jd. atBub.

140, Sowrza, g Cal, Rpir. ad ot 404 (nffirming summary judgment for the defendant becawse the
state right-to-farm statute applies breadly 1o bar a nuisance action resulling from changed conditions),

r5o See Car. Civ. Cooe § 1482.5(a) (West 1097); Sonza, 69 Cal. Rpir. 2d at 496-g8, 00

151, For example, the Yermonl right-to-farm statute profects a;r.il:ul.'lur.t] activities that are
“established prior to surrounding nonagricultural activities.” V7. STaT. AN, 1L 12, § §743 (2002 &
Stq':]:!. 2005).

152, In Soueza, the plaintff's recent switch from rice farming to row crops constituted the required
statutory “changed condition in or about the locality.” 6y Cal Rpir. 2d at 0001 (clting
§ 3g82.g(a)(r)). In Buchanan, the court counted in the plaintiffs’ favor their ownership and operation
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non-GMO farming before, sometimes long before, the defendant
introduced GMO crops to the neighborhood. Third, the defendant’s
agricultural use may have to meet industry standards.” Compliance with
federal regulations may not suffice. The Michigan act points to state
regulatory norms.”™ The California statute is more diffuse, pointing to
undefined local norms.™ This probably means that no immunity is
available unless GMO farming is commonly practiced in the locality. If it
is rare (e.g., the defendant is the only local GMO farmer), by definition
defendant has departed from the industry standard.
3. Nuisance Balancing

Nuisance’s large middle zone, classically called nuisance per accidens
(in contrast to the bright-line nuisance per se rule), balances a number of
factors to determine which party has a property entitlement. Often but
not always the decision-maker is the jury or other trier-of-fact; whether a
nuisance exists is said to be a mixed question of fact and law.” The
nature of the balancing test is flexible enough to allow a court to consider

of their farm since 1961, noting that “it is the Buchanan family farm that is being forced out by the
expanding catile feedlot and industrial-like beel processing facility.” g5z P.ad at 613, The court
concluded that the statute “should not be read to insulate agriculioral enterprises from nuisance
aclions brought by an agricultural or other raral plaintiff, especially if the plaintiff occupied the land
before the nuisance activity was established.” fd at 616; accord Trickett v. Ochs, 838 A.ad 66 (Vi
2003) (holding that eperators of an apple orchard, who expanded their activities by adding on-site
facilities for apple waxing and storage, are not entitled to statutory immunity when the buyers of a
farmhouse brought an action alleging nuisance).

153- Seme right-to-farm acts expressly provide that the defendant's activity must be conducted
without negligence. See, g, IND. ConE Asn. § 32-30-6-0(2) (West 2002 & Supp. 2005) (~This section
dees not apply i o puisance results from the negligent operation of an agricultural or industrial
aperation or its appurtenances.”). Often this will serve as a proxy for compliance with indwstry custom
and standards.

154. Mice. Comp. Laws Aww, § 286.47303)(1) {(West 2003) provides:

A farm or farm operation shall not be found to be a public or private nuisance il the farm or
farm operation alleged to be a nuisance conforms to gencrally accepted agricultural and
management practices according to policy determined by the Michigan commission of
agriculture. Generally accepted agricultural and management practices shall be reviewed
annually by the Michigan commission of agriculture and revised as considercd necessary,

155. Car. Crv. Cone § 3482 5(a){1) (West 1957) (emphasis added) provides:

No agricultural activity, operation, or facility, or appurtcnances thereof, conducted or
maintained lor commercial purposes, and in A manner consistent with proper and accepted
customs and standards, as established and followed by similar agriculiural operations in the

same locality, shall be or become a nuisance, private or public, due v any changed condition

in or about the locality, after it has been in operation for more than three years if it was not

a nubsance at the time it began.

156 See, g, Escobar v. Cont’l Baking Co., g6 N.E.2d 304, 306 (Mass. App. Ct. 1992) (reversing
trial court conclusion that nighttime noise from deliveries to bakery was unreasonable and thus
nuisance because nuisance is a “mixed question of law dnd fact™ (quoting Melrose Hous. Auth. v, N.H.
Ins. Co, 520 N.E.2d 493, 497 n.g (Mass. 1998])).

oy m———
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the factors relevant o liability Iidemii'ie:d in Fa;td 1 ;Fn:lhi; ;?ﬁ;ﬁf&

farming methods, typical crop yields, costs of produ Im e;.su.res i

the availability of alternative seeds and Ptm‘l-‘fc'tlzzfs s % g
i f each farmer's switching costs.— e

Eﬁg;tuiﬁlln inevitably render wealth-enhancing decisions, but the

i i necessary
balancing approach authorizes the use of the economic tools

for efficient results. .
’ In the nineteenth century, m:;srmadn Icmg;: Ff{%;?;?ofﬁ??uggﬁ gﬁ
ic vi pisance, which held a delendar > t
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conflicts  between industrial _ .
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i ies," ided damage liability by refocusing
industries,™ and they avoided \ ; il 10
e Tf the defendant was acting reasonaniy : d o
::ﬁ:t?;siﬂal activity, the defendant was prwﬂagf;d h!:l Eﬂll:!I&'L::e ;;t'jh;t; ,
having to pay its neighbors.” This new perspective le e e
; gd.B‘ﬂ view of reasonableness.'”’ A nuisance exists ony I t g{i ty
e??]?:. harm outweighs the benefits flowing from the defendant’s
) A
duct.™ _ -
= The Restatement of Torts follows the moq:lcrin, Mt-mdwu'sm?l ;;::;
and applies a reasonableness filter to both parties ; conduct. Wi
to the gravity of the harm, it calls for evaluation of: y
The extent of the harm involved; (b) the character of 1h:_'_=“ ;r'l::
j:arolvnd' (¢) the social value that thgbl_a!u_a;}l au:fchﬁfala [:i;‘:igll::ro Srghc?
j nt i i the suitabili 1
‘ézjjgyyrrnm;ﬁ: i::r;;ifid{o iﬁ: characier of the !ﬁahl}l; and (¢) the burden
avoiding the harm.
on the person harmed of avoiding .
With respect to the utility of the defendant’s mngu:t{D ':l}':i
Restatement points ta: “(a) the social value that the law mafi e‘:ﬂ b
e:ma urpose of the conduct; (b) the Sl.lllﬂb}hl}' _qf the con umin =
Etrllata::-sref of the locality; and (c) the impracticability of preventing

. See supra Part L
]:gl?! See Mpuﬂo‘N 1. Howwirz, Th
(1977}
150 Id,
pha, Id
161 Id.
pha, Id.
163. Id

. 0d.
:g: RESTATEMENT (Speosm) oF TokTS § 87 (1979}

] |
£ THAKSFORMATION OF AMERICAN Law, 17Ro—1860, at jo-10
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avoiding the invasion,

The Restatement approach may have the virtue of being flexible and
adaptable, but it does not compel any particular result in any imaginable
nuisance dispute. Multi-factor analysis incorporating these eight
variables produces a level of indeterminacy that is difficult to surpass.”
However, the flexibility inherent in the approach allows for the
incorporalion of the economically relevant factors we have identified. As
Coase noted after his discussion of common law nuisance cases taking a
balancing approach, “[tJhe economic problem in all cases of harmful
effects is how to maximize the value of production . . .. [and] the courls
have often recognized the economic implications of their decision and
are aware &as many economists are not) of the reciprocal nature of the
problem.™

In justifying their outcomes, modern courts have often applied the
Restatement nuisance criteria. To the extent that nuisance law has a
modicum of certainty and predictability, it comes from outside the
Restatement [rom reported cases. This means that trial courts and
appellate courts are constrained in their nuisance decision-making only
by in-state judicial precedents. This is especially significant for the issue
al hand —under modern nuisance balancing, will courts (should courts?)
find GMO defendants liable when their pollen contaminates the crops of
bystanding farmers? Because there are no judicial precedents, the
question is wide open. Any competent judge can wrile an opinion, using
the Restatement factors (or equally malleable factors set forth in state
decisional law) to announce or Lo reject lability, or to validate a jury
verdict in either direction. This, of course, creates room for the
consideration of farming methods, typical crop vyields, costs of
production, market values, the availability of alternative seeds and

b, fd,

147, Many scholars see legal indeterminacy as a vice. See, &g, Susan Rose-Ackerman, Against Ad-
Hocery: A Comment on Michelman, 88 Covum, L. Rev. 16a7 (1488) (arguing thal formal principles in
the context of takings are more desirable than a less formal balancing approach). Others see it as o
virtue, at least in some contexts. See Marc R, Poirier, The Vieue af Vagueness in Takings Dectrine, 24
Cagpozo L. REv. 93, 04 (2002) (arguing that in context of takings and nuisance law, vaguencss and
chaos are “precisely what enables them to anchor civil society’s ongoing social process of creating and
revising other, more erystallized expressions ol property law™).

168, Coase, supre note 2, at 114, 120,

Furthermore, from time wo wme, [the courts] 1ake these seonomie implications into account,
along with other factors, in arriving at their decisions. The American writers [citing Prosser]
on this subject refer to the question in a more explicit fashion than do the British, .., And
in the reporis of individual cases, it is clear that the judges have had in mind whal would be
lost as well as what would be gained . . ..

Id. at 120-21.
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protective measures, and the magnitude of each farmer's switching costs,
which should be relevant in determining liability.

Doctrinal indeterminacy has one highly important consequence for
GMO nuisance litigation. Although some of the Restatement
considerations do not raise issues that are purely factual (some present
mixed questions of fact and law), in almost every case fact-finding will be
necessary. Cases will survive motions for summary jx_ldgmnfm and
proceed to the jury (or to the court as fact-finder if there is no jury). A
summary dismissal will take place only when the h}'stalndmg farmltr sued
the wrong defendant or has failed to allege substantial economic harm
caused by cross-pallination.

The one reported American case, In re StarLink Corn Products
Liability Litigation, demonsirates howw easily bystanding farmers can
survive the summary judgment stage. Corp farmers hrmlnghl actions
against the developer and distributor of Staer_k corn, asserting multipla
claims including private nuisance, public nuisance, negligence, strict
liability, and conversion.™ The plaintiffs did not, however, sue the
nearby StarLink corn farmers,”™ o

StarLink corn is genetically engineered Lo produce a protein, (_:ry{__;{"_,
that is toxic to certain insects.” Because CrygC has an attribute similar
to human allergens, the Environmental Protection Agency (EFA)
approved StarLink for animal feed and other uses, 1hut not for humdaln
consumption.”” Due to cross pollination, b}lart.mlk allegedly
contaminated “the entire United States” corn supply,” causing a drop in
value of U.S. corn.™

The Starlink district court dismissed certain claims, but nnfl !11&
nuisance claims.™ The court cursorily observed, “We agree that drifting
pollen can constitute an invasion, and that umuamim?ung }1e1ghhur5'
crops interferes with their enjoyment of the land. The issue is whether

defendants are responsible for contamination caused by their product
beyond the point of sale.™™ The court assumed, without further
discussion, that the StarLink plaintifls could assert a valid nuisance claim

16y, 212 F, Supp. 24 B8 (N.D. I, zooz].
170 Id at B33

1. Id.

172, Id aL833-14

173, [fd &t 834,

174. Id. e H33.

. Id. at 847, 853, . )
T;E Id. at gﬁ_ ?l‘u the same effect, later in the opinion the court observed, *[r]esidue from a

product drifting across property lines presents a lypical nuisance claim." I, at Bq7.
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against their neighbors.”™ All of the court’s attention was directed to
defendants’ claim “that they cannot be liable for any nuisance caused by
StarLink because they were no longer in control of the seeds once they
were sold to farmers.”™ The court denied the motion to dismiss,
concluding that defendants’ design of the StarLink technology,
distribution of the seeds, and an alleged failure to comply with EPA
requirements might constitute substantial contribution to the nuisance.™

B. Strict LiaBILITY

Another potential cause of action available to non-GMO farmers is
strict liability resulting from activities of the defendant that are deemed
“abnormally dangerous.”™™ In theory, strict liability requires no fuzzy
balancing of interests, no negligence on the part of a defendant, and no
bad intent on the part of the defendant. Where applicable, it might
provide another useful legal tool for bystanding farmers.

There is no ready answer to the question whether private nuisance,
in whole or in part, is a strict liability tort. It turns on two variables: how
broadly one defines “nuisance™ and how one perceives “strict liability.”
The Restatement authors define nuisance expansively as  any
“nontrespassory invasion of another’s interest in the private use and
enjoyment of land.”™ Other authorities define nuisance more narrowly,
as an intentional tort."” One view of strict liability limits that field to
harms caused accidentally and without negligence.™ For our purposes,
these questions of theory and doctrinal definition make no practical
difference. Since the American acceptance of Rylands v. Fletcher,™ it has

177. Id. at By7.

178, Fd. ar By

170 . ot Bgg—47. The court discussed cases involving asbestos and guns, where some courls
imposed but others rejected nuisance Hability for manufacturers beyond the point of sale. Jd. at 843,
The court conchuded that the StarLink nuisance claim was stronger because the ashestos and gun cases
did wot involve injuries to nelghbors of purchasers of the product. Jd. at 846-47.

180, Restatement (Secosp) oF Towts § 520 (1977); eccerd Endres, supre nole 21, al 488
{observing strict liability applies when a defendant engages in an abnormally dangerous activity);
Repp, supra note g, at éa6-20 (discussing the application of strict liability for abnormally dangerous
GMO farming activitbes).

181, Restaremest (Secown) or Torrs § 821D (1979)

182, See, eg.. PRosser & KEETOM, supra note 111, § 1.

183, M. § 75. 0t 534-36.

18y, (1868) 3 LRE & L App. 330 (HL) (identilying in English courts the doctrine of strict
linbility for inherently dangerous activities), Shortly after the Rylands decision, some American courls
rejected the doctrine, See, g, Brawn v. Collins, 53 N.H. 442, 450 (1873) (calling absolute lability mot
suitable for a society with “modemn. progressive, industrial pursuiis™). For a modern example of the
American application of the Rylands doctrine, see Siegler v, Kubbman, 502 Pad 1181 (Wash, 1g72).
For a discussion of the several landmark strict liability tons cases, see R. Perry Sentell, Ir., Tors i
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been abundantly clear that one landowner can be strici}y liable ;Em' harm
caused to a neighbor, whether the rule is seen as a species of nuisance or
just plain strict liability.

The strict liability theory is attractive to bystanding farmers because,
unlike a negligence theory, strict liability does not require proof ﬁf fault
so long as the activity is considered abnormally dangerous.” The
rationale behind the docirine of strict liability is that there are certain
activities that present such serious danger that persons engaging in those
activities should automatically bear the costs of any injury resulting
therefrom.™

To determine whether an activity is abnormally dangerous, the
Restatement calls for courts to consider six factors:

i i isk of some harm to the person, land

E:i}cehx::f:zgc:raéti:rléh {gﬁirﬁzlifo:;;k that the harm that IE:SP::I:l'I,S from it

will be great: (c) inability to climinate the risk by the exercise of

reasonable care; (d) exient to which the activity is not a matter of

common usage; (€] inappropriateness of the activity 1o the place where
it is carried on; and (f) extent to whi:lhits value Lo the community is

outweighed by its dangerous attributes.”

Courts should consider all six factors, but some factors may weigh
more heavily than others and it is not required that all six be presenL.
Although the theory of strict liability has been used less frequently than
other theories of recovery because the six elements are soma:w};at
difficult to prave, it remains a viable and attractive option to the plain tiff,
simply because a finding of strict liability ensures recovery without any
proof of fault.”

Conceivably, those who participate in the production of GMO crops
might sometimes be held strictly liable for losses caused to n}:;gl}!:_?urs
under the Rylands doctrine or its Restatement six-factor derivative. To

Verse: The Foundational Cases, 39 Ga, L. REv, 1197, 1312-25 (2005) o
185, Ser Flood, supra note 7, at 487-88 (“Examples of atmormally dangerous activities Incluwde
“storing and using cxplasives, spraying pesticides. spilling toxic substances, allowing the escape of
sewage, and allowing the cscape of noxious or poisonous gases, lumes or vapors.'” (quoting Repp,
stpra note g, at 616) ).
186, fd. at 488
187. RESTATEMENT (SEConD) oF Tosrs § 520 (1977)
188 See Endres, supra note 21, i 488,
18g. Sew Hepp, sipra note g, at 617,
150: The Restatement standard is as follows: ; o
One who carries on an abnormally dangerows activity i subject to liability for harm 1o
E.l 'per.k; land ar chattels of another resulting from the activity, although he has cxercised
the wimost care o prevent the harm.
{2} This strict liability is limited to the kind of harm, the possibility of which makes the
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illustrate application of the six factors in pollen drift cases, the pesticide
drift cases provide an analogy.” Two of the leading cases, one from
Washington and the other from Wisconsin, reached opposite conclusions.
In Langan v. Valicopters, Inc,,'” pesticides applied by helicopter drifted
across a farm boundary, falling on the plaintiffs’ organic crops.
Laboratory testing proved that the crops were contaminated with
Thiodan, a chemical used to prevent Colorado beetle infestations, and
resulted in the decertification of the plaintiffs’ entire crop of tomatoes
and beans as eligible for sale as organic produce.” The plaintiffs
recovered compensatory damages in the amount of $5500 for the market
value of the crops based on a jury instruction calling for strict liability for
damage proximately caused by the pesticides.™ The Supreme Court of
Washington affirmed, applying the Restatement strict liability factors™
as discussed in the following sections.

1. Risk of Harm

The Langan court found it “undisputed” that crop dusting did
present a high degree of risk of harm."” It concluded that the practice
presented three “uncertain and uncontrollable factors: (1) the size of the
dust or spray particles; (2) the air disturbances created by the
[applicating aircraft]; and (3) natural atmospheric [orces,™ The court
noted that it is virtually impossible to control or limit the rsk of drift
posed by crop dusting.™ It scems likely that a court would recognize
similar “uncertain and uncontrollable factors” in the pollen drift
situation: (1) the size of the pollen particles is very small, like pesticides;
and (2) pollen drifts in the air by way of “normal atmospheric forces™
such as wind, as do pesticides.™ Like crop dusting, the planting of GMO

actlvity abnormally dangerous,

RestaTomesT (Suconnp) o Torrs § sig {tg77).

1gt. See Robert F. Blomquist, Appiping Pesticides; Toward Reconcepiualizing Liskidity fo
Neighbary for Crop, Livextock and Persoral Damages from Agricalicoal Chemical Deife, o8 O, L,
REv. 303, 397-412 (1595} (discussing pesticide drift cases),

192, 567 Poad 208 (Wash. 1097).

193 Jd. at 21g-20

194. Jd. ml zao. The trial court gave the following mstrection: “[i]f you find that defendants’
chiemicals fell upon plaintifis’ crops, you are instructed that as a matter of law the defendants are lable
for such damage 1o plaintiffs’ crops, i any, as you find was proximately caused by defendants’ spray
apglication.” Id.

195 RestareMent (Seconn] or Torts § 520 {1a77).

196 Largan, 567 Paed at 222,

157, Id.

18, fd. (relerring o article which notes that use of helicopters redwces but does not eliminate risk
of drift).

150, See Flood, supre note 7, al 480,
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seeds bears a high risk of harm that cannot be climinated because the
contamination is aided by natural uncontrollable forces like wind and
insect pollination.™

2. Likelihood of Great Hann

In determining whether the gravity of the harm will be great. the
Langan court noted that it is important 10 consider the use of the
adjoining land.” In other words, in order for there to be great harm, the
adjoining landowner must use her land in such a way that the chemicals
will cause harm.™ For example, where an adjoining landowner keeps
hogs on the property, the liki.:l'il'lﬂl"!nd of harm resulting from the
neighbor’s dusting of arsenical is great. "The Langan court found that in
the plaintiffs’ situation, there was the likelihood for great harm because
the organic farmer risks losing his certification if nonorganic malerials
are applied to the crops.”™ Without the certification, the farmer would
suffer economic damages when he could not sell the crops in the organic
market. |

The court’s analysis of the likelihood of great harm for the organic
farmer is analogous to that which would apply in a pnile_n drift scenario.
Under the various rules governing the certification of organic crops,
genetic contamination equates to the application of nonorganic matcrn_als
to the crops; “[cjurrently, ‘no private or govcmmentilm::crhﬁcahon
program for organic food allows use of GLI-ID seeds, Thus, the
organic farmer whose crops are GMD-mma_meaied could casily prove
the gravity of the harm by way of his economic losses.

3. Exercise of Reasonable Care .

Concerning the defendants’ inability to eliminate the risk by the
exercise of reasonable care, the Langan court simply noted that the same
factors that produced a high degree of r;iafk of harm were not possibly
climinated by the use of reasonable care.™ In the context of corn pollen
drift. GMO farmers probably similarly cannot completely eliminate the
hj.gh. risk of harm. With a crop like soybeans, however, GMO farmers
may be able to employ small, effective buffer zones. Thus, it is likely that

200, [d,

200, Langan, 597 P.xd a1 222,

2oz, [

203, M. {citing McPherson v, Rillington, 390 5.W.ad 186 (Tex. Chv. App. 196511,

2 23-2

;E;- #:-:-ZLE supf.; pole 7. ot 499 (quoting Mell D. Hamilten, Legal loues Shapirg Sociery's
Acceptance of Bioteckrology and Genetically Modified Orpanizms, 6 Deake I, Acwc. Lo 81, 104

{2001]),
zofi, Langan, 367 Po2d at 223-23.
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the use of reasonable care on the part of the GMO farmer will depend on
the type of crop planted.

4. Common Usage

In determining whether the activity was a matter of common usage,
the Langan court employed the Restatement's approach that “[a]n
activity is a matter of common usage if it is customarily carried on by the
great mass of mankind, or by many people in the community.™" The
court rejected defendants’ argument that crop dusting was “comman
usage.’l' militating against strict liability, observing: “Although we
recognize the prevalence of crop dusting and acknowledge that it is
ordinarily done in large portions of the Yakima Valley, it is carried on by
only a comparatively small number of persons (approximately 287
aircraft were used in 1975) ...."" Given the popularity of some GMO
crop strains,”™ an argument in favor of common usage could be
supported by a defendant, especially in the case of soybeans and canola,
The_re ﬁg% and 84% of acreage, respectively, is planted in GMO
sirains.

5. Inappropriateness of Activity in the Place

In Imnsidn:ring the element of appropriateness, the Langan court
found simply that the use of pesticides near organic farming operations is
an activity that is inappropriate in that place.”” In the pollen drift
situation, the activity of planting non-GMO crops in a place where the
pn]le:n may drift and contaminate non-GMO crops could similarly be
considered an inappropriate activity.

6. Value to Community

Allh:?ugh the court in Langan found that spraying pesticides was
valuable in that it increased yields and thus food production for the
community, it eventually concluded that the appropriate analyses
included a look at who was to bear the burden of even beneficial
activities.™ The plaintiffs were innocent bystanders, and balancing the
equilies required the defendants, who enjoyed the benefits of the
activity, also to bear the risks.™ Similarly, in the pollen drift situation, the
benefits of GMO crops to the community may include increased food

:;.r. }':' at 223 (quoting RESTaTeMENT (S£cown) oF Togrs § 520(i) (Tent. Draft No. 10, 1g64)).
209. See Cre. vor Foop Sarry, supra note 8, at L

210, fd,

211 Flood, supra note 7, at 491-ga.

21z M at 4o,

213 Id
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supply, but ultimately it is the innocent bystanding non-GMO farmer
who is harmed, and it is the GMO farmer who benefits monetarily from
the GMO crops. Under the Langan approach, the GMO farmer and the
GMO biotech companies should bear the risks that accompany GMO
farming since they are the parties who profit from the operations.

Although the Langan case provides a useful strict liability analogy to
the pollen drift scenario, the fact remains that most cases brought to
recover damages caused by pesticide drift proceed on a theory of
negligence. While the case was once seen as a potential watershed
movement toward the application of strict liability to an abnormally
dangerous activity, it has in reality been embraced by few courts.™ In
one of the few reported cases to discuss strict liability, the Wisconsin high
court rejected strict liability and required a showing of negligence. In
Bernnen v. Larsen Co., a corn farmer sprayed his fields with pesticides to
combat corn borers and earworms.™ Plaintiffs were beekeepers, with
some of their hives near the corn fields.”™ The pesticide labels indicated
that the product may kill honeybees in substantial numbers.”™” This
happened.™ The courl permitted plaintiffs’ negligence claim to go
forward, but rejected their claim of strict liability:

[Flesticide application to control severe pest infestations is a common

activity which is necessary to ensure healthy crop growth. Testimony

revealed that several canning companies in the Qutagamic County area

each year sprayed pesticides on their com in order to avoid the

potential complete destruction of their crops by corn borers and

earworms. We conclude that the application of pesticides is a necessary

and beneficial activity to ensure the production of adequate and

healthy food and that its value to the people of this state outweighs the

potential for harm. Acm:dingl:.r. we hold that pesticide application is

not an ultrahazardous activity warranting the application of strict

liability for resulting harm.™

214 fd at 403.

215, 348 N.Woad 540, 545 (Wis. 1984).

216. Id. al 544

217, I, al 54546

218, Id.

219, Md. at 553, Factually, Langar is closer 1o our case of Lhe bystanding farmer than Benmeir, Bees
are much more mobdle than crops. In Bemmen, there is no evidence that defendants’ pesticides left their
own ficlds, drifting onte plaintiffs” land. The court rejected a prior line of cases holding in favor of
p{r.lil;id.c appl'u:r:.. stating:

[Clourts have premised their decisions that pesticide users are not liable for damage to bees
on the sprayed property on the theory that bees are trespassers. We do not think that a
trespass analogy & correct for this sitoation. Bees arc by nature foragers that fly to and from
lelds wherever there is nectar and pollen, There are no means to keep them from foraging,
except for short perieds of time, and there is no way for land possessors o prevent bees
from entering their property.
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Those jurisdictions that impose strict liability on pesticide
applicators, like Washington, are more likely to hold GMO producers
strictly liable than those jurisdictions, like Wisconsin, that refuse to do so.
One explanation for the divergence between Washington and Wisconsin
may lie in the way each state views the consideration of “common usage”
as an element in the strict liability formulation. One particular element of
importance in the GMO context is the “common usage” test. In Bennetr,
the gquestion appears to be whether it is a common practice among
agriculturalists in the community. In Langan, the question appears to be
whether applying pesticides is a common practice among the general
population in the community (like driving a car). Obviously, the test
applied could lead to substantially different results when turning to the
question whether GMO farming constitutes a common usage, which it
surely is in many agricultural communities in the United States.™

. Another form of striet liabilily might be found in cases applying
nuisance per se, although courts rarely integrate strict liability
terminology into their opinions. When nuisance per se is found, the
defendant’s conduct is deemed wrongful, with no need to balance the
utility of that conduct against the harm to the plaintiff. ™' There is some
confusion in the cases as to whether the nuisance per se doctrine
sanctions only conduct that is bad everywhere—no matter where the
defendant’s property is located—or whether it includes conduct that is
wrongful because of the nature of the neighborhood where it takes
place.™ For example, a crack house would be a nuisance per se due to its

fd. at 547 n.3. The Beansit court, therefore, appears not 1o have based its rejection of strict liability on
the !ur.n_rim of the bees when they were poisoned. It seemingly rejects strict linbility for pesticide
application 2% a general proposition, not limited to the context of bee deaths. Nonetheless, the
Wisconsin count plainly could hold for an organic crop farmer in a case factually like Lamgar,
distinguishing Besmrert without having 1o overrule,

220, Sew Cri. For Foob Sarny, supra note 8, at 8-,

221. A finding of nuisance per se generally equates 1o a summary judgment case for the plaintiff,
!"nuﬁsﬂ x Kiamor, supra note 111, § 78, at 553-57. 17 the facts pleaded as to the defendant’s engaging
in a particular activity are true, and the plaintifl owns a protectible property intcrest, then the
defendant has committed a nuisance. If plaintifi does not prove damagus, however, plaintiff will be
limited 1o nominal damages and injunctive relief, Wallace v. Grasso, 11 5.W.3d 567, 570-80 (Mo, C1
App. 2o03),

‘222, Sometimes a distinclion is made between nuisance per se, where the action constilules n
nuisance no matter what the circumstances or where it occurs, and a nuisance per accidens, where the
action becomes a nuisance becawse of the surroundings in which it occurs. See. eg.. Miller v. Cudahy
Co., 592 F. Supp. 976. 1004 (D. Kan. 1984); Engle v. Scott, 114 P.2d 236, 238 (Ariz. 1941); Miniat v.
MeGinnis, 762 5.W.2d 190, 301 (Ark. C. App. 1988); Kays v. City of Versailles, 22 5. W.ad 18z, 183
(Mo, Ct. App. 1920); Twitty v. State, 354 5.E.2d 296, 301 (N.C. CL App. 1987); Home Sales, Ine. v,
City of M. Myrtle Beach, 382 §.E 2d 463, 468-6g (5.C. 1. App. 198g); Suddeth v. Knight, 314 5.E.2d
11, 14-15 (5.C. C1. App. 1984); Spears v. Guldberg, 11 SE 2d 532, 533 (W, Va. 1940).
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illegality in all neighborhoods.™ In contrast, a dynamite factory located
in a residential neighborhood would constitute a nuisance per se, but
probably not if that same factory is located in an industrial zone.™ It is
highly unlikely that growing GMO crops in a rural area, generally used
for or suitable for agricultural purposes, will constitute a nuisance per
ge.™

A Texas case of the same vintage as the old weed cases illustrates
the aversion some courts might have to imposing strict liability on GMO
defendants. Like the weed cases, Gulf, Colorado & Sania Fe Railway Co.
v. Oakes™ is a plant pollution case, but it is much closer to our problem
because it considers the spread of a culrivared plant that injures the
grower's neighbor. Long ago, Texas railways planted Bermuda grass to
protect their embankments from erosion. Bermuda grass spreads by
runners.”” Depending upon soil conditions and other factors, sometimes
it spreads aggressively.™ Once it invades farm fields adjoining the
railroad rights-of-way, it interferes with crops and is difficull 1o
eradicate.”™ At trial, the plaintiff recovered damages for the injurious
spread of Bermuda grass from the railroad’s land.™ The trial judge had
instructed the jury that the railroad was liable for the injury if it had
planted the grass and the grass, “by its nature, was calculated and liable
to spread to and upon adjacent lands, and damage and injure the
same.”™ On appeal, the court reversed the verdict.™ The plaintiff argued
that the absolute liability doctrine of Rylands v. Fletcher supported the
trial court’s instruction.™ In the words of the Rylands court, the plaintiff
claimed that Bermuda grass is a thing “which, though harmless while it
remains there, will naturally do mischief if it escape[s] out of his land.”™*

23y Cf United States v. Wade, 152 Fad g, g2 (D.C. Cir. 1998) (fadling 10 reach the
government’s argument that a crack house is a nuisance per se).

234 The ultimate difference that the elassification makes is not in the remedy afforded, but in the
proof required. Nuisance per se requites only prool of the act itsell, while nuisance per accidens
redquires proof of the act and its consequences. See Borgnemouth Realty Co. v, Gulf Soap Corp., 31 So.
zd 488, 400 (La. 1947): Robinson v. Westman, 20 N.W.2d 1, 6 (Minn. 1947]).

234, Growing GMO crops in a place where one would ot expect to find them (a protected
wilderness, or a small parcel in a residential peighborhood) might raze a question. However, in such
seltings it B not clear who or what would suffer harm from the GMO pollen.

2afi, 58 5.W. ggg (Tex. 1000).

227, Id. &t ggg.

228, Id

2z2q. Id.

a0 Id.

aat. Id.

232, fd. at Tonl.

233 Jd. at ggg-1oo0,

234 Id. al gog.
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The Texas court, however, expressed peneral dissatisfaction with Rylands

as a general principle, refusing to apply it to Bermuda grass:

[W]e think it cannot be laid down as a rule of law, applicable to all

circumstances and situations, that one who plants Bermuda grass upon

his premises makes himself liable for any damage that may result to his

neighbor, nor, on the other hand, that he may not be liable under some

circumstances and conditions. As is said in some of the authorities,
there must, in such inguires where rights and interests seem Lo conflict,

be a balaneing of them.™

A bystanding farmer in Texas, therefore, may find that she must
bring her claim under the nuisance balancing test of the Restatement,
rather than under strict liability or nuisance per se.

Our economic analysis set forth al the beginning of this Article
suggests that nuisance balancing is the most promising and proper
approach. The strict liability test may not be sensitive enough to the
variable factors that bear on wealth maximization. A sirict liability
approach might save substantial judicial costs later, however, if nuisance
balancing decisions consistently establish a uniform liability rule over
time.

C. Tresrass

The intrusion of GMO pollen across boundary lines arguably
constitutes trespass to land under the law of some states. The non-GMO
farmer may claim that the invading pollen has interfered with her right to
exclusive possession of her farmland. Despite the hope that the law of
trespass may offer non-GMO farmers, traditional definitions of the scope
of the cause of action counsel against liability in trespass. Traditionally,
courts have distinguished trespass from nuisance, defining their elements
strictly to avoid overlap between the two theories.”™ A trespass consists

235 Id. at 1001. Oakes may represent a refusal to transplant the English poisonous tree cases. See
supra notes 132-133 and accompanying text. In rejecting strict liability, the Oukes court left scant
guidance as w0 how a trial court was to determine whether a particular Bermuda grass invasion was, or
was not, a nuisance, At the end of the opinion, the court suggested that the question should be
whether the railroad, “in planting the grass, acted as a person of ardinary prudence would have done
undder the same circumstances,” and that this means that “the ground of liability, if one can be shown,
would be negligence or other culpable conduct ... ." (daker, $8 5W. al 1o02-03. Oukesr can be
distinguished from an invasion of GMO pollen because the injured meighbor scquires complete
ownership of the invading Bermuda grass. The Oakes court mentioned this fact as a consideration:
“(Grass, when it spreads upon and takes root in the adjscent soil, becomes the property of the owner
thereof and he may do with it as be will, and hence there is no direct violation of his absolute right to
the sole use and possession of his property.” fd. a1 1oo1. In contrast, a5 mentoned above. the
bystanding farmer does not acquire full property rights in the patented pollen,

236. The original distinction was between the ariginal “criminal™ trespass and trespass on the case.

. ]

e
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of an intentional, unauthorized entry of a person or a tangible object on
the land of another”™ The invasion must be direct and the injury
immediate.”™ Any other intentional interference, if wrongful, is a
nuisance.”™ Trespass is commonly said to protect an owner’s interest in
exclusive possession,”™ while nuisance protects the owner's interest in use
and enjoyment.* It is often unclear whether courts intend this last
distinction to be an additional test, or whether it is just a way to describe
a difference in practical impact that usually flows from the two types ol
interferences.

The traditional “direct and immediate” invasion requirement
probably would insulate GMO defendants from trespass liability for two
reasons. First, the passage of time between the planting of the GMq crop
and its pollination makes the harm less “immediate.” Second, the wind is
an intervening force serving as the moving agent, making the invasion
less “direct.” Modern commentators, however, have suggested
eliminating the “direct and immediate” requirement,’” and many modern
courts have agreed.™ Thus, the process by which GMO pollen arrives on
the land of non-GMO farmers may nol preclude trespass liability in some

See Prosser & Keerow, supro note 101, §6 (explaining that distinction is between trespass for
immediate injury and cose for some sscondary causation). The authors state:
The classic illusteation of the difference betwesn ires and ease is that of a log thrown
into the highway, A person struck by the log as it fell could maintain trespass against the
thrcwer, since the injury was direct; but one who was hurt by stumbling over it as it lay in
the road could maintain, not trespass, but an action on the case.
Id.

237. Id § 13, atqo.

138 Baumann v. Saider, 532 5.E.2d 468, 472 n.4 (Ga. CL. App. 2000).

230, Prosser & KEEToN, supra note 111, § 13, 3t 70

240, Id. (stating that trespass reguirement is that invaston interfercs with right of exclusive
possesaion).

241, Id. § By (“Essence of a private nulsance is an interference with the use and enjoyment of
land.”).

;4,;). The Hestatement notes that “[olne is subject to hability to another for trespass . .. if he
intentionally {a) enters land in the possession of the other, or causes a thing or 4 third person to do
50, . .." RESTATEMENT (Spcosp) of Toers § 158 (1g65). A comment further explains:

that there may be a trespass under the rule stated in this Section. it is not necessary
f}‘:;:ﬁfnteim matt:u'yshnuld be thrown directly and immediately upon the other’s land. It
is encugh that an act is done with knowledge that it will to a substantial certainty result in
thie entry of the foreign matter. Thus ome whe so piles sand close 1o his boundary that by
force of gravity alone it slides down onto his neighbor's land, or who so builds an
embankment thal during ordinary rainfalls the dirt from it is washed upon adjacent lands,
becomes a trespasser on the other's land,

RESTATEMENT (Suconp) oF Torrs § 158 amt. i {1963). .

243 Adams v. Cleveland-Cliffs Iron Co., G0z N.W.zd 215, 224 (Mich. App. 1999) (adopting
Restatement test); Lunda v. Matthews, 613 P.ad 63, 66 (Or. App. 1980) (“Direct or indirect is
immaterial.”); Repp, supra note g, al oo (claiming modem view is that direct and indirect distinetion
i of no consequence in trespass actions).



13 HASTINGS LAWJOURNAL [Val. s8:87

jurisdictions.

Under the modern view of trespass liability, the plaintiff farmer
would have to prove three elements: (1) invasion, (2) causation, and (3)
harm.™ With respect to the invasion itself, a key factor of GMO pollen is
its small size. Before the middle of the last century, invasions of airborne
pollutants, dust, smoke, and particulates were not trespasses. Only
tangible objects large enough to be scen by the naked eyes resulted in
trespass liability. More recently, a number of state courts have rejected
the traditional distinction, imposing liability in trespass for airborne
contaminants.™ Other courts, however, have decided to maintain the
traditional distinction.™ In most states, there is no modern case law.
Courts that have allowed trespass actions for the invasion of traditional
industrial pollutants obviously will be predisposed to apply the same rule
for bystanding farmers whose crops are damaged by GMO pollen.
Conversely, courts that reject trespass for industrial pollutants will
almost certainly do so for pollen,

The judicial reform to trespass law in the traditional pollution
context is often not as important as one might expect. Normally, all
trespasses Lo land are wrongful. For remedies, normally all victims can
get damages (including nominal damages if no actual loss is proven) and
injunctive relief if the trespass is continuing. Reformist courts, however,
have not been willing to protect landowners from pollution to that
extent. They usually choose not to give landowners the right to collect
damages, no matter how beneficial the activity that gave rise to pollution,
or the right to force the polluter to cease the activity, with no balancing
of utilities.™

The second element of the trespass action—causation by one
particular defendant GMO farmer—could prove difficult for the
bystanding farmer.™ It is important that the non-GMO farmer prove that

244 Repp, supra note g, at oa,

245. Eg.. Bodand v. Sanders Lead Co., 369 So. 2d 523, 520 (Ale. 1979) (stating that smelter’s
emission of lend particulates and sulfoxide gases may constitute trespass); Martin v. Reynolds Metals
Co., 342 F.2d 790, 794 (Or. 1959) (bolding that aluminum plant’s emission of fuoride particulates is
Lru':pasg.;r._ Scanlon. supre note 7, at G-g (discussing various tests applied by several states in
determining whether airbome particles can result in a direct physical interference).

246. Ses, e.g.. 602 N.W.2d at 221 (dust, noise, and vibrations from iron ore mine do mot result in
trespass).

247 Borland, 369 50. 2d at 529 (stating that plaintiff must prove substantial damage). In the
leading case of Marin, 342 F.ad at 791, the consequence of allowing trespass was to allow the plaintiff
to use A six-year statute of limitations, aveiding the two-year statute applicable to nuisance.

248, Grossman, supra note g, at 236; Repp, supre note 4, ot toz—-a3 (explaining challenges facing
non-GMO farmers with regard to causation element).
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he himself did not introduce the GMO pollen to the non-GMO field, for
example, by planting already-contaminated seed.”™ Genetic testing will
likely be required to prove that the defendant, and not the plaintiff
himself, is responsible for the contamination.™ In an area with a single
GMO farming operation, genetic testing will be likely to successfully
prove whether the singular defendant is responsible. However, if there
are many GMO operations in the surrounding areas, the testing will
likely not be accurate enough to prove causation.™ Circumstantial
evidence in the form of expert testimony will be necessary to prove the
causation element.™

Finally, the plaintiff farmer must prove the third element of trespass,
actual damages, in order to prevail in his action.™ The plaintiff can do
this in a number ways. He may, of course, offer evidence to prove that
the contamination resulted in actual crop failure or damage.™

He could also show that his land has been damaged such that it is
unfit for its prior intended purpose.™ Where the plaintiff is an organic
farmer, he may follow this line of proof in alleging that his land has been
harmed such that subsequent harvests are not marketlable under the
strict standards of the industry.”

In cases seeking recoveries for the unwanted spraying of pesticides
and herbicides, plaintiffs have focused on negligence and strict liability.
Rarely have they advanced trespass claims. One exceplion is Schronk v.
Gilliam,™ in which defendants’ airplane flew over plaintiffs’ land,

249. Repp, supra note g, ot o3,

250 See Amelia P. Nelson, Lepal Liabiliy In The Wake of SrarLink™: Who Pays fn The End?,
Drake J. AGric. L. 241, 258 (z002) {ciling Giraham v, Canadian Mat’l. Ry. Co, 74a F. Supp 1300, |3_:|:ﬂ.
(D, Wi 1g9q0)).

251, Repp, supra note g, al 503,

252. [fd. The author suggests expert testimony could be used to establish the drift pattern in certain
atmospheric conditions or the defendant’s growing practices, noting that circumstantial evidence
alome, however, will make a difficult case for the bystanding [armer. [d, at 6oy, For an illustration of
the use of expert testtmony I airborne pollutant cases, see Stevenson v E1 DuPont de Nemours &
Co., 327 F.ad 400 (z003).

253. Restatement (Secoxp) o Torrs § 165 (1965). This actual damages requirement applies 1o
siluations in which the invasion of the land 1% negligend, as in the case n{]’mlhn drift. This isupposcd 15}
trespass that involves an intentional invasion of land, which requires no actual damages be proven. See
id. § 163; see, eg, Brown Jug, Inc. v. Int'l Bhd. of Teamsters, 688 P.2d g3z, 938 (Alaska 1g84)
(explaining the distinction between intentional and negligent trespass and requirements of each).

254 See Scanlon, supra note 7, at =10 (discussing different jurisdictions’ approaches to the
requirement of physseal versus economic damages).

255 Martin v, Reynolds Metals Co., 342 Po2d 790, 397 (Or. 195g) (fnding that actual damages
existed where land was rendered unfit for raising livestock ).

256, See supra Part ILB (discussing market for non-GMO and organic foods).

257, 380 5, W.zd 743 (Tex. Civ. App. 1964).
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dropping pesticides that damaged plaintiffs’ crops.™ The court affirmed a
jury verdict based on trespass, ruling that plaintiff did not have to prove
negligence. Schronk is an authority that could support trespass liability
for GMO defendants, but it may be distinguished on the basis that the
contaminant was released from an aircraft in the airspace over the
crops.™ '

As an alternative to trespass to land, bystanding farmers might claim
injuries to their crops constituie intentional interference with personal
property. In StarLink Corn Producis,™ the plaintiffs pleaded conversion.
The court rejected this claim for two reasons. First, the defendants, in
contaminating the plaintiffs’ corn, had not taken possession of the corn
away from the plaintiffs.™ Second, the contamination had not rendered
the corn valueless.”™ The owners had sold their corn, but at reduced
prices in markets where the corn would be devoted to uses other than
human consumption.”™ In rejecting conversion, the StarLink Corn
Products court said that trespass to chattels (not asserted by the plaintiff)
might be appropriate.™

D, Lecistamive Errorts to ComBat PoLLeny Drirr
The phenomenon of pollen drift has led advocates and opponents of

258. Defendants had wanted 1o spray cotton on other lands. fd. at 744. It is not clear from the
opinion whether the pesticides were discharged accidentally, or whether the pilot intentionally
discharged them due to a mistaken belief that he was over the cotton. Id. at 744-45.

259. The court observed:

Whether the situation is viewed as a wrongful act after rightful entry, or as a trespass ab
initio, is mot important. The entry of the fuselage, at even a privileged altitinde, was
ncoompanied by active and continuous spraying of the poisonous substance which
constituted as much a part of the fight as if appellants’ aircraft had been dragging a great
scythe across the land below it In our opinion an actionable trespass was established, and
no allegation of rlnyjigmu WA :rqquircd_

Id. at 745.
atwy, 212 F. Supp. 2d 828 (2002},
atir, Id. at 844
afa. fd
afiy. Id,

264 Id. Standing crops wsually are viewed as real property, not chatiels. They become chattels
when severed from the real estate (Le., harvested). Arguably, plaintif’s standing crops should be
treated as chattels because plaintiff intended to harvest them and sell them as commeodities, 1t is not
likely to matter significantly whether a court proceeds under trespass to chatiels, rather than trespass
o land. With respect to the measurement of damages, the analysis is simpler using trespass to chattels.
Plaintiff will want to collect damages equal Lo the reduced market value on the crop, based on prices in
the commodities markets. This treats the injured property as chattels, not as land. The traditional
measure of damages for trespass to land is the difference in the market value of the land before and
after the tresposs. In our context, a court ought to measure damages for trespass to land based upon
the reduced market value of the harvested crops. A court should quickly conclude this is appropriate,
but perhaps some cours might besitate.
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GMO crops to search for solutions to the growing problem of
contamination. Members of at least two state legislatures have attempted
to pass reform measures that would regulate the use of GMO crops in
those states, For example, in North Carolina, a state in which farmers are
growing approximately three million acres of GMO crops each year, an
attempt was made in 2005 Lo give the North Carolina Department of
Agriculture the sole authority to regulate and institute bans on GMO
crops.”™ The measure was proposed after several counties in other parts
of the country instituted bans on GMO crops.™ Certain farm groups and
the state government seek to place control over biotech crops in the
hands of the state government only, making North Carolina a “biotech-
friendly state.”™ Opponents of the measure claim that it would protect
no one but Monsanto and similar biotech companies.™ They cite the
pollen drift phenomenon as a significant reason to be critical of the
state’s acceptance of GMO crops.™ As of the time this Article went to
press, the bill was still being debated by the North Carolina Senate.

On the other hand, in 2005, Vermont considered the proposed
Farmer Protection Act, which would have effectively held biotech seed
companies liable for damages resulting from pollen drift
contamination.”™ Additionally, it would prevent biotech companies from
suing bystanding farmers, those unwilling and unintentional patent
infringers who Monsanto and similar companies currently investigate and
prosecute.” Similar bills had been proposed and subsequently defeated
in Montana and North Dakota. Although the Vermont legislature passed
the Farmer Protection Act, it was vetoed on May 15, 2005.™

In addition to legislative efforts to control the proliferation of GMO
crops and the problems that accompany them, some biotech companies
have used science to combat the pollen drift problem. For example, in
2005, Hoegemeyer Hybrids developed a new product called

a6s. H.R. 671, 2004 Cien. Assem., Reg. Sess. (N.C 2004); see afso David Rice, Semare Panel
Debares Plants— Regularion Bill; Supporters Wanr w0 Prevent Some Crop Bans, Winston-SaLes 1.,
June 22, 2008, at Br.

2idh Rice, supra note 205,

26, Id.

208, Td

269, Id.

ryo. See Andrew Barker, Verrmomr Plows Akead on GE Seed Liabiliry Law, VERsmonNT Guariax,
Mar. . 205, availzble al hupdiwawwmindlully. orghGE 2005 Vermont-GE-Seed-
Liabalitys imar2o0s. him.

271 Id

272, The Vermom Legislative Bill Tracking System, hitpoiwww leg.state viusidatabase/status!
sumimary.cim TBill=5% 1Eo018& Session=2006 (last visited Oct. 23, 2006).
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“PuraMaize,” which controls pollen drift by rejecting any pollen that is
not its own {“non-reciprocal pollen cross-sterility”).”” By using this seed,
farmers can effectively grow GMO and non-GMO crops side-by-side
without any fear of contamination.™ The company received a United
States patent in April 2005 and currently has patents pending in
countries around the world™ It will be available commercially
nationwide in 2007.""

Although science may someday develop technology to diminish the
effects of pollen drift, it seems unlikely that state legislatures will be able
adequately to address the problem in the meantime. A legislature might,
acting in what Coase refers to as its capacity as a “super firm,”” correctly
evaluate externalities outside the competence of the common law judge,
for example, the cost of lost biodiversity potentially caused by a rule of
no-liability for pollen drift. If so, a legislature or administrative agency
might be the logical forum to address the problem. We suspect, however,
that for the time being nuisance balancing provides the most effective
tool for considering all the factors relevant to social welfare in the pollen
drift context.

IV. PaTtEnT Law DEFENSES AVAILABLE TO Non-GMO FArMERS

Common law is likely to provide a remedy for many farmers harmed
by pollen drift. A bystanding farmer, however, may find himself the
defendant in a lawsuit brought by the owner of the patent in the drifting
pollen, The patent statute provides for strict liability; therefore a
bystanding farmer is prima facie liable for infringement if she
inadvertently makes use of patented pollen or grows a patented hybrid.
Patent law, however, has long recognized a variety ol defenses Lo
infringement. Two existing defenses, unclean hands and patent misuse,
may provide significant relief from patent liability for bystanding
farmers. Two other defenses, the voluntary act doctrine and volenti non
fit injuria, are logically applicable in patent infringement cases but are
not yet judicially recognized in patent litigation. Interestingly, and
consistent with the Coasean analysis conducted in Part I, these defenses

273 See Nebraska Co. Has Developed a Seed Thar Prevens Cross-Pollination of GMQ Crops,
Farms.com, July 11, 2005, http:tieww farms.com/readstory.asptdinnewsid=1232503 [hereinafter New
Seed).

274. Id

275- LL5. Patent Mo. 6,875,004 (filed Dec. 3, 2001).

2. New Seed, supra note 273,

z77 Id

278, See Cousk, supra note 2, 8t 117,

e e —
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are most likely available only to a bystanding farmer, like our organic
farmer, who does not take advantage of the benefits conferred by the
adventitious drift of patented pollen. In other words, an economic
justification can be offered for the application of these doctrines, even
where they seem to test the limits of patent law.

A, INADVERTENT UsE oF PATENTED POLLEN AND THE VOLUNTARY
AcT DoCTRINE

Corn plants exercise no independent judgment over the pollen they
use to reproduce. If patented pollen lands on the corn plants of a
bystanding farmer, it will be used. Although other defenses discussed
below™ are applicable to cases of inadvertent pollen uptake, the
voluntary act defense, inapplicable in the contexts of crop harvesting and
selling, helps explain why no patent infringement has occurred when a
bystanding farmer inadvertently grows patented crops.

In criminal law, a voluntary act is an absolute requirement for
criminal liability, even where mental state is irrelevant (as is the case with
patent law liability).™ In most states, for example, statutory rape is a
strict liability erime—that is, lack of knowledge of the victim's age is
typically not a defense. For example, if a thirty-year-old female teacher
has sex with a sixteen-year-old male student, it does not matter if the
teacher could reasonably have thought that the student was above the
age of consent. However, if the teacher is in the hospital for surgery and
the visiting underage student has sex with her when she is still under
anesthesia, the teacher is not guilty of statutory rape. It is not the
teacher’s lack of knowledge that forms the basis for the defense, but
rather the involuntary nature of the teacher's participation.™ Cases
applying the doctrine typically excuse reflexive acts or those performed
during sleep.”

The voluntary act doctrine should by analogy excuse a farmer whose
crops are merely the passive receptors of patented pollen, although the
doctrine does not appear by that name in cases excusing civil liability.
The parallel defense o strict liability in civil cases seems to be the “act of

279, See infra Part [V B.

280, See Wavne Larave, Craminal Law § 6,0(c) (4th ed. 2003); see also Kevin Saunders, Violuntary
Acty and the Crimiral fLaw: Justifying Culpability Baved on the Exiztence of Volition, 45 . Prr. L.
REY. 443, 443-44 (1688} (“The concept of the voluntary act lies at the very foundatbon of the criminal
law, since [ifhere cannol be an acl subjecting a person o ... crimingl lability withowt velition."
(quoting Bazley v. Tortorich, 397 So. 2d. 475, 481 {La. rg81)}).

281 See Larave, supra note 280, §6.0(ch (“[I]t is clear that criminal liability requires that the
activity in question be voluntary.” (cting MopeL PENaL Cone § 2.01(1) (1g85))).

282, Fee Moper Penan Cope §z.01 (15835)
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God doctrine. As explained in the Restatement (Second) of Torts, strict
liability (for trespassing livestock, for example) does not extend 1o
damage “brought about by the unforeseeable operation of a force of
nature (commonly called an ‘act of God’) or by the unforeseeable action
of another animal or by the unforeseeable intentional, reckless or
negligent conduct of a third person.™ Accordingly, courts have invoked
the doctrine, for example, as a defense to strict lability in finding that the
owners of reservoirs ““cannot be held liable where the escape of water
has been caused by third party acts which the owner could neither
control nor anticipate.”™™ As in criminal law, the lack of volition on the
part of the alleged wrongdoer provides the excuse. If a saboteur blows up
a dam, the reservoir owner is not liable for damage caused to his
neighbor’s property by the escaping water.

Similarly, if the livestock of Farmer A rupture the fence of Farmer
B, and Fal_-mcr B's livestock enter Farmer A’s land and do damage,
Farmer B is excused. These situations are apposite to the pollen drift
context. If the wind blows unwanted pollen onto a bystanding farmer’s
fields, then the use of that pollen by the farmer's crops is similarly
without the farmer’s volition and should be excused. Note, however, that
ne:ﬂ?er the voluntary act doctrine nor the act of God defense should be
applicable to a case where the farmer goes further, by harvesting and
scllmg these unintentionally pollinated crops, or by replanting the seeds
resulting therefrom. Selling and planting are voluntary (and infringing)
acts: accordingly, any excuse for these activities must be found elsewhere.

B. HarvESTING AND SALE oF UNwELCOME PATENTED HYBRIDS

Notwithstanding the strict liability nature of patent infringement, the
harvesting and sale of unwanted hybrid crops by a bystanding farmer
may be excusable. The doctrines discussed below have different
historical roots, but share an abhorrence of a plaintiff who seeks redress
in a situation where she bears primary responsibility for the alleged
Wrong,

I, VouLewntt Now Frr INturia

One of me_ most venerable doctrines in tort law establishes a defense
when the plaintiff voluntarily submits himself to injury. Professor

283. RestatumenT (SEcomp) oF Torts § sog(3)(c) cmt. | (1965); accord Richard Wright, The
Cirounds and Exient of Legal Responsibility, 40 San Dieao L, Rev, 1425, 1467-78 (2003) (discussing
superseding causes as a limitation on legal responsibility).

284. Denis Binder, Act of God or Act of Man: A Reappraisal of the Act of God Defense in Tort
Lu;.}Jls Rev. Lma. 1, 64 (1996) (quoting Albig v. Mun. Auth., 50z A.2d 658, 664 (Pa. Super. CL
1985}

e
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Terrence Ingman traces its history back to Justinian’s Code, which states,
*as fraud cannot be committed against anyone who gives his consent, you
will in vain complain of it.”™* Put slightly differently, “he who suffers
damage through his own fault has no right to complain of it
According to Professor Ingman, the defense was well-established in
England by the fourteenth century,™ and he provides a cogent example
of its operation in 1607.

In Horne v. Widlake, the plaintiff sued the defendant for trespassing
on his land and spoiling his grass.”™ The defendant pleaded that there
had been a right-of-way over the plaintiff's land which the plaintiff
ploughed up and sowed with wheat.™ The court held against the
plaintiff, “for the defendant’s plea is a good excuse against the plaintiff,
because the plaintiff did the first tort in stopping the ancient way. . ..
[The trespass] arises from the act and tort of the plaintiff himself, and
volenti non fit Infuria.”™™

The defense is the historical antecedent to modern tort-like rules
that excuse invitees from trespassing and professional boxers from
committing assault.™ It is also the origin of the assumption of risk
doctrine.™

The volenti doctrine seems directly applicable to the case of the
bystanding farmer whose plants are pollinated by unwanted patented
GMO pollen. The unwanted hybrid seeds are the result of technology
that the patent owner has literally scattered to the winds, with knowledge
of the most likely consequences.™ Regardless of whether the behavior of
a patent owner such as Monsanto is characterized as intentional or
reckless with regard to the pollen drift, its own conduct is the primary
cause of the alleged wrong: “[h]e who suffers damage through his own
fault has no right to complain of it."™ And, unlike the voluntary act
doctrine, which requires a defendant to have remained completely

2B5. Terrence Ingman, A Histery of the Defence of Volenti Non Fit Injuria, 26 Jurin, Rev. 1, 1
(1981) (“mec wnguam volent dolis inferanr, frustrg de dol querimin™).

zRh. fd at 2 (" Ouod guis ex cadpa sue domaum :a'rll‘i’rrm'rﬁ:!dﬁgil‘ur darmemum semsire,”).

287, Seeid. at 2-3.

288, (1607) Yelverton 141, 190-42 (K.B.).

g, Id.

0. Id at 142,

290 See Ingman, supra note 285, at 4-5.

29z See id, ot B-28, See gemerally Charles Warren, Volenti Non Fit Injurin in Actons for
Negligence, B Hanv. L Rev, 447 (1885).

293. We assume the patentee has licensed the invention to a seed manufacturer with knowledge of
the seeds” Future manufacture, sale, and use.

a0y See Ingman, supra note 285, b 2.
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passive, the defense contains no such requirement. In Horne v. Widlake,
the defendant trampled the plaintiff's crops, yet still was excused.™ The
same is true in modern assumption of risk cases. Arguably, therefore, the
crops can be sold. Interestingly, nothing in the doctrine would distinguish
organic from opportunistic farmers.

Finally, it should be admitted that the volenri defense has not yet
been applied in the context of patent infringement. However,
technologies that can force infringement on a passive third party like the
bystanding farmer are creatures of recent vintage, There simply has been
no good reason for its application until now. Employing it in the case of
bystanding farmers would be another in a long line of judicial
adaptations of common law and equitable defenses to suils for patent
infringement. Danald S. Chisum, in his well-known patent law treatise,
lists several [amiliar non-statutory defenses that have found a
comfortable home in patent suits, including fraudulent procurement,
inequitable conduct, laches, estoppel, bad faith enforcement, and
misuse.” Volent non fit injuria should plausibly join the list.

2. Unclean Hands )

As the origin of the patent misuse doctring, the equitable defense of
unclean hands has already found its way into patent law.™ In an
infringement suit by a patent owner apainst a bystanding farmer, an
injunction preventing the farmer from harvesting or selling his crop is
likely to be a key element of the requesied remedy. Equitable relief,
however, is subject 1o the unclean hands doctrine: “[h]e who comes into
Equity must come with clean hands.”™ Professor Chafee explains, “[i]n
other words, since equity tries to enforce the good faith of the
defendants, it no less stringently demands the same good faith from the
plaintiffs.”™ In his exploration of the defense, he identifies the historical
core function of the defense as protection of a defendant who was
wronged by the behavior of the plaintiff. Although sometimes courts
allow defendants to complain of wrongs done to third parties (rather
than to the defendant), Professor Chafee notes that “much more severity
is shown by law courts to the victims of torts who have themselves been

205, See super notes 288-200 and accompanying text.

206 See 0 Doparn 5. Cusum, Ciosum on Patents 5§ 10,03, 10.03[6], 160, 19,05, 19.08 {19},

207, See generally Aptix Corp. v, Quickiurn Design Sys., Ine, 26g Fad, 136g (Fed. Cir. 2001)
[finding that submission of falsified evidence in litigation barred enforcement of the patent against the
defendant, bul did not remsder the patent anwalid :|g:|im! ather parties).

208, Zechariah Chafee. I, Coming inte Equity with Clean Hands, 47 Mica, L. Rev. 877, 877
{raqg).

2. M.
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s

transgressors.” . . .

In the context of patent infringement claims, any equitable relief
sought by a patentee should have 1o satisfy the unclean hlaud_s standard.
In fact, Judge Richard Posner of the Seventh Circuit recently
acknowledged in a patent infringement case the doctrine's presence as an
equitable defense: “1 believe that as a mauerlnf fundamental principle it
must be a defense to a charge of patent infringement that the patentee
caused the infringement.”™" In the case before the district court {(where
Posner sat by designation), the plaintiff Smithkline held one of several
patents on the blockbuster antidepressant Paxil, and claimed that the
defendant had infringed that patent.™ The district court dismissed the
plaintiff's case, finding that Smithkline’s widespread distribution of ?hﬁ
drug had contaminated the defendant’s research and Ipmﬂ:nctmn
environments through a process of natural crystallization. The
defendant could not help but infringe and was lherefore_cxc_us.&d from
liability.” Posner’s decision was affirmed by the Federal Circuit on other
grounds,”™ but the appellate court went on to speak with some approval
of Posner's rationale: “[i]n this unique and unprcmdemgd circumstance,
the trial court understandably reached out to find an equitable remedy to
protect [the defendant].”™"

The case of the Paxil defendant and the bystanding farmer fall close
ta the historical core of the unclean hands doctrine, where the plaintiff
complaining of the patent infringement is likely to be the same party
primarily responsible for it. Patented seeds are licensed to be sold and
planted, and the production of pollen and process of h}'b_rldlzatmn are
common knowledge. Inadvertent contamination is a surprise Lo no one.
Consistent with economic analysis, we would suggest that the defense be
available to farmers harmed by pollen drift, but not by those that benefit.
The unclean hands defense should not be available to an opportunistic

jon. fd, al gog-05, :
sar. Smithkline Beecham Corp. v. Apetex Corp., 247 F. Supp. 2d toir, tog3 (N.O. DL zo0g)

(finding that patent had not been infringed. hut that even if it had, equitable defense aof unclean hands
would bas plaintiff's recovery).

oz, Id at 1013,

iy See id, ot 101623, 1051

qog. Id, ot 1051, )
305, See Smithkboe Beechany Corp, v, Apotex Corp., 363 F.3d 1308, 1316-20 (Fed. i 2004 )

(finding that the drug had been in clinical trials and thus in “public use"), The case was subeli-..:qucnﬂ;.r
affirmed by an en bane opinion, but the conclusion was based on yet anothber pround—"inherent
amticipation.” See Smithkline Beccham v. Apoter Corp., 403 F.3d 1331, 134046 (Fed. Cir. 2005) {en
bane).

0. Id. at 1306,
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farmer whose own hands are arguably “unclean.”

3. Parernt Misuse

The defense of patent misuse, judicially derived from the doctrine of
unclean I}ands."' renders a patent unenforceable when the patentee has
n:ngagefi in conduct designed to “extend[] the patent beyond its lawful
scope.™ As one court put it, the “rationale of the doctrine is a rejection
of l,h'.z concept of the patent as an absolute property right in favor of its
definition as a right which must not be exercised in a manner not
inconsistent with the constitutionally-defined purpose for which it was
conferred, ie., to ‘promote the Progress of [the] useful Arts.”™™
Professor Chisum suggests that the question to ask in patent misuse cases
is whether “the practice in question [should] be treated as an appropriate
exercise of the patentee’s statutory patent rights?™"

In the case of inventors of new plants, patent law provides a means
by which they can attempt to recoup the costs of research and
development. If the new plant constitutes an improvement over prior
similar plants," then the inventor should find a ready market for the
improved good. Patent law provides a legal means to protect that market.
As noted above, Monsanto has patented a corn plant that resists the
herbicide Roundup.™ Many farmers who use Roundup are eager to buy
the patented “Roundup-Ready” seeds in order to increase their yields.
Patent law gives Monsanto the legal means to assure that it will be the
sole source of Roundup-Ready seeds to farmers wanting to plant them.

307, See Morton Salt Co. v. (65, Suppiger Co., 314 US. 492-94 (1 aldi
unenforceable and linking patent misuse defense to u:ﬂean hi;ﬂdmm“]:fc;ﬁ}l;:ml:i;ri l:-m:{n:
Sys.., Inc., 157 F.3d 1340, 1372 (Fed. Cir. 1998) ("The defense of patent misuse arises from the
equitable doctrine of unclean hands . .. ) B, Braun Med., Inc, v, Abbait Lab., 124 Fad 1419, 1426
{I'-I'v.-.d. Cir. 1957} (holding patent misuse is an extension of the cquitable doctrine of unclean h:lmdsj;
"r‘-_.[.. Gore & Assoc., Inc. v. Carlisle Corp., 529 F.2d g, 22 (3d Cir. 1976) (“The doctrine of patent
Misuse % an extension of the equitable doctrine which denics judicial relief to one who comes into
court with 'unclean hands."™).

3o8. Crisuw, sigpra nole 206, § 1004, a1 19-427; Katherine E. White, A Rule for Determining When
Fateny Misuse Should Be Applied, 11 ForoHas Inmery. Pror. Mest & ExT. L J. &71, 673 (2001) (“The
patent n-ume doctrine prohibits efforts by a patentee that seek to extend a patent bevond the original
scope of its grant.”™),

o ::n-gg.ﬂ;l:mhy Equip. Co, Inc. v. Esco Corp., 383 F.zd 252, 200 (5th Cir, 1967) (quating U5, Comar,
jie See CHISUM, supra note 296, § 1o og[z].

31I. Aninvention is patentable whether or not it constitutes an improvement over the prior art {or
Jus_nny value at all), See 35 U5.C. §% 101-103 {2005) (establishing movelty, usefulness, and non-
obviousness as prerequisites to obtaining patent).

312, See supra notes 73-75 and ACCompanying text.
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Patent law effectively grants Monsanto exclusive rights to this marketr,™

MNothing in patent theory, however, suggests that Monsanto should
have the legal right to force unwilling farmers to grow Roundup-Ready
crops against their will. Were Monsanto able to enjoin the harvesting and
sale of all bystanding farmers’ crops, Monsanto would be enlarging its
market far beyond what patent law is designed 1o protect. A bystanding
non-GMO or organic farmer has no desire to make, use, sell, offer for
sale, or import patented seeds or plants. Given the premium such farmers
receive for selling their non-GMO or organic crops,™ they vigorously
want nothing to do with such seeds or plants. In other words, bystanding
farmers do not constitute any part of the market that patent law sets
aside for owners of patented pollen, seeds, and plants. A patent
infringement suit against a bystanding farmer constitutes an improper
attempt on the part of the patent owner to expand the scope of the
patent beyond its legal limits—the classic definition of patent misuse.
Consistent with our economic analysis, it should be available to victims
of pollen drift, but not to opportunistic beneficiaries.

The closest analogy in existing law involves cases in which patent
owners have attempted to foree liability on unwitting users of technology
through a standard settings process.” In In re Dell Computer Corp., the
Federal Trade Commission (FTC) considered Dell’s behavior before the
Video Electronics Standards Association (VESA)™ In the course of
participating in the VESA standard setting process for a computer bus
design, eventually known as the VL-Bus, Dell certified in writing that it
held no patents, nor planned to hold any patents, that the VL-Bus would
infringe.”” Free from concerns that computer firms would have to pay
Dell a royalty in order to conform to the proposed standard, VESA
approved the VL-Bus.”" Once the standard was in place, however, Dell
revealed it held a patent on one key part of the VL-Bus technology.™
Dell's fraudulent representations before VESA threatened to put all
conforming firms in the industry in violation of Dell’s patent rights.* In
order to conform to the standard, Dell’s competitors would have to

313 See 35 US.C. § 271 (2005) {detailing rights of patent owners).

314 Ser supra nole 7.

315 See Janice Mueller, Paterns Misuse Through the Caprure of Tndusery Standards, 17 BERKELEY
Teen. L. 623, 631 {2002) (arguing that failure o reveal relevant patent rights in course of tandard
setting should constitute patent misuse),

i 121 F.T.C 6r6, 617 (1906).

317 fd.
318, See id. at 617, 24,
309, A an 617,

320 See id. at 6aq n.2.
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infringe or pay Dell a licensing fee.” The FTC found that Dell’s
behavior was anticompetitive and that its patent rights provided no legal
excuse for its behavior.™ As a result, the FTC ordered Dell to license its
patented technology free-of-charge to those wishing to conform to the
VL-Bus standard **

It is every patent owner's dream to see its patented technology
adopted as the sole acceptable industry standard. Where a standard
setting body objectively and with full information adopts a proprietary
standard, the patent misuse doctrine is not implicated. When the patent
owner acts wrongfully, however, in advocating a proprietary standard,
the patent misuse doctrine may render the patent unenforceable against
putative infringers who must conform with the standard.™ In the
standard settings cases,™ the key factor is the unilateral imposition of
legal duties on unwitting parties, just as in the case of the patentee and
the bystanding farmer. But the case of the farmer is even more
compelling. Sometimes firms can avoid a standard or design around it,”
but the bystanding farmer who discovers that his fields are full of
allegedly infringing plants has been completely captured by the patent
;:-wm:r. He has no choice but to plow under his fields or pay a licensing
ec.

Some important commentators have expressed doubts about the
defense of patent misuse,” but their complainis are usually directed at
the overlap between the typical patent misuse case and antitrust law.™
The majority of patent misuse cases allege that the patent owner has
used the patent to violate antitrust law, and Professor Mark Lemley’s
critique of patent misuse doctrine is representative. He argues that in

321, Id

322 fd al Gag-25,

323 Id. at fao-21.

324 See Mueller, supra nobe 315, at 631 (arguing that failure to reveal relevant palent rights in
course of standard setting should constitute patent misuse).

335. See, e, Rambus Inc. v, Infineon Tech. AG, 318 F.3d 1081, 108y (Fed. Cir, 2003) (finding that
allegations thal advocate for industry stondard breached a duty to disclose its pending patent
applications).

326 Sec Dell, 121 FTC. an 618, 619 (order indicates that members delayed implementing the
standard and might have tried to design around it).

327, See, eg., Patricia Martone & Richard Feustel, Jr., The Patenr Misuse Deferse— Does It Stilf
Have Vitality?, 832 Pracmsing L. Inst. INteLL, Pruor, ASITRUST 145, 201-02 (2005).

128 See, eg, Robin Feldman, The fnnqffictency of Amirus Analysis jor Patent Misuse, 55
Hasnmos LJ. 399, 400 (2003) (arguing that patent misuse and antitriest cannot be alleviated by
requiring the application of antitrust rales to test for patent misuse); Mark Lemley, Comment, The
Econamic Irrationality of the Patent Misuse Doctrine, 78 Car. L. REv. 1509, 1509 (1590) (arguing that
antritrust laws can serve the same purpose s the patent misuse doctrine.
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antitrust-style cases the misuse “sanction imposed bears no relation to
the injury caused ... [It] duplicates antitrust remedies in many cases,
leading to an excessive level of deterrence... [and] often pays the
sanction as a windfall to an unrelated third party, thereby encouraging
infringement while failing to compensate those actually injured.™
Although we are sympathetic to the view that the patent misuse doctrine,
to the extent it overlaps with antitrust law, may be “economically
irrational,” 1o use Lemley’s term, the bystanding farmer does not come
to court dressed as an antitrust vietim.

First, the bystanding farmer who asserts the patent misuse defense
alleges that he is the victim of an illegdl nuisance or trespass, not the
victim of an illegal monopoly, so there is no duplication with antitrust
remedies. Second, there is no imbalance between the injury caused to the
farmer and the remedy he seeks. If the misuse defense negates injunctive
relief, the farmer is merely freed 1o sell his crops at the lower GMO
price. If he also counterclaims for damages, he will only be entitled to the
actual reduction in the value of his crop due to the contamination.™
There is no double recovery, and the patentee may continue to exploit
and protect his natural market for patented seeds and plants —those who
affirmatively desire to plant them. Finally, there can be no windfall in the
situation where the bystanding farmer has gained no advantage in any
way by the windblown pollen. On the other hand, a bystanding farmer
who takes advantage of the patented technology by either replanting
patented seeds or taking advantage of herbicide resistance qualities of
the patented hybrids should not be able to assert the defense.

Applying the patent misuse defense in the case of the bystanding
farmer would also have the salutary effect of giving some much-needed
content to a neglected half of the typical formulation of the doctirine.
Professor Chisum gives the universally accepled formulation of the
patent misuse defense: “A patent owner may [not| exploit a patent in an
improper manner by violating the antitrust laws or extending the patent
beyond its lawful scope.™ Courts and commentators have had a hard
time imagining how a patent owner might extend the scope of its patent
in any way other than committing an antitrust-style violation. The
unlawful extension clause in the patent misuse formulation has done
little work. The situation of the bystanding farmer, and perhaps the

329. Lemley, supra note 328, at 16oo,

130, fd at 1599

330 See supra nodes 255-296 and accompanying text.

332 See CHISUM, supra note 206, § 19.04 (emphasis added).
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victim of a flawed standard setting process, suggest what an unlawful
extension of the patent grant can look like outside the antitrust setting.
Both parties allege wrongs (trespass, nuisance, fraud) that do not require
any finding of an actionable monopolization, while still satisfying the
core equitable concerns underlying the doctrine.

Patent misuse provides the most doctrinally compelling defense for
bystanding farmers who inadvertently commit patent infringement, and it
also suggests a scheme of liability consistent with our economic analysis.
The organic farmer who is harmed by pollen drift presents a strong case
for the application of the patent misuse doctrine. The opportunistic
farmer who intentionally exploits pollen drift przsents a much weaker
case,

CoNCLUSION

When Ronald Coase wrote The Froblem of Social Cost, the
archetypical problems between neighbors that concerned him involved
wandering cows trampling farmer's fields and sparks flying off of trains
to ignite crops. The widespread drift of genetically modified pollen
presents a similar economic problem, but on a much vaster scale that
threatens a multi-billion dollar agricultural industry producing organic
and other non-GMO crops for markets in Japan, Europe, and the United
States. Nonetheless, the simple two-party game modeled by Coase still
provides valuable insights into how pollen drift disputes between
neighbors should be settled. In a world of high transaction costs, nuisance
law can provide an effective mechanism for weighing the costs and
benefits of liability in any particular case. In order to determine the
desirability of imposing liability, a decision-maker must consider the
farming methods at issue, typical crop vyields, variable costs of
production, market values of crops, the availability of alternative seeds
and protective measures, and the magnitude of each farmer’s switching
costs. In theory, a common law court applying nuisance balancing
doctrines may be better situated to maximize net social welfare than a
state or federal legislature.

The federal legislature, however, has spoken, at least as regards the
patentability of the GMO pollen that may drift unbidden across property
lines. The genetic structure of such pollen is often proprietary, and the
strict liability nature of patent infringement arguably establishes a one-
size-fits-all rule that disadvantages non-GMO farmers at every tumn.
Consistent with our economic analysis, we find that equitable doctrines
within patent law provide a defense for a bystanding farmer who has
been harmed by pollen drift, but not for one who has opportunistically
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benefited. Coase proved that in a world of high transaction costs, a rule
that fixes liability without regard to variations in the underlying facts is
likely to be inefficient. The nuanced role for patent law that we describe
has support in existing doctrine, is consistent with Coase’s discussion of
social cost, and maintains the game theoretic equilibria we establish in
the two-player neighbors pollen drift game.



	The Problem of Social Cost in a Genetically Modified Age
	Repository Citation

	tmp.1167930258.pdf.VPk1k

