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Final Plea Steengracht
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but has itself cnly a limiting tendency: Acccrding tc Law e, 1C
cnly such perscns shall be punishéd wvhe held a high pcliticzl -xr
military rank cr a correspending pcsiticn in the ec%n:mic life,

In the case zf a State Secretary, it will hardly be pcssible tc

cite this regulaticn, Fcr the time pricr tc Barcn Steengracht!s
appcintment as State-Secretary,the Prcsecuticn itself characterizes
him as a "figure ¢f mincr impcrtence” ( Transcript P. 33).

Acccrding tc paragraph b,apart from the principal,the accessiry s
“well as the instigatcr and alsc thcse whe "aided and abetted" the
crime are t- be punished. As is evident from the legal terms qu:ted?
this fermulaticn ccrrespcnds tc Jdngl:-Saxcn as well as té c:ntinentél
law; in respeet ¢f German Lew it can -nly be cbserved that
regulati-rs regarding the."act :f aiding and abetting" are nct
centained in the general part <f the Penal Ccde, but this act
ccnstitutes a separate cffense ( Article 257, Penal Ccde). Fer us,
being an accesscry befcre the fact is ntt zbetting, bug a ferm of
participaticn, It is further t: be ncted that ecrbinental low dics
n-t prcvide the same punishment for an accasscry as it 3dzes f:r the
principal in a crime, whereas Cintr:sl C:uncil Law N:. 1C puts the
access:ry tc a crime cn the same level as the principal in rcspect
cf punishment, i.e., even capitel punishment c:uld be prencunced

as in the case :g/grinoipal. Centrcl Ccuncil Law Nc, 1C dees nct,
h-wever, c:nfine itself tc¢ this inclusicn <f the forms *f participaticn
well-kncwn tc the legal expert, under crimes liable tc punishment,

P

but, under paragreplis ¢ tc e, it sets fcrth three mere regulaticns
meant t: define further the term :f accesscry fcr the erines dealt
With.in‘ccntrcl Gcuncil Law Nc. 1C. in accesscry is =ls: :ne whe

" tcck a ccnsenting part therein',
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Final Plea Steengracht
This maxim was develcped in English literature during the 17th and
18th centuries, was taken cver intc the Gcnstituticq of the United
States in 1786 as the interdi0£icn c¢f ex pest facto laws and inbtc
the 8 paragraphs ¢f the French Prcclamaticn ef the Rights of lian
during the great Revoluticn, as well as inte many cther later
Cecnstituticns, The IMT, besides recegnizing the legal maxim "nullum
crimen sine lege! as a principle cf justice ( Seecticn 5) alsc
expressly recognized, as cne cf the ncst important principles, the
principle that cririnal guilt must be perscnal. ( Secticn 9). ine
cannct punish a man whe did nct kncw at the time of the commissicn

cf the act that he was deoing wrong,

-
©

2) Accordingly, there cnly remains the cther alternative
cf supplementing Centrecl Cehncil Law I, 1C in the case of German
defendants according to German law and of thus interpreting the ferms
of participaticn enumerated in Art, II 2 accerding tc German law,

Heither in theecry ncr in practice is this soluticn pcssible,

It cannct be expected cf a Jjudge who has made his studies
and carried cn his legél agtivity in Anglo-Saxon legal circles that he
shculd judge according tec a legal system, entirely alien tc him -~ a
very ccmplicated system which shows ccnflieting cpinicns and which
amid the devastation of the Hitler Regime has suffered no less than the
German tcwns. Thése practiticners and schelars, whe from youth up were
skilled #in this law, find it a difficult task te separate the chaff

from the wheat and determine in hew far pesitive German law ab the

= k4 -



Final Plea Steengracht

T Hitler's decrees were a ;rcteqticn neither tc the Fuehrer himself
nor tc his subcrdinates if in viclaticn ¢f the law of the cemmunity
of naticns". ( Transcfipt page 1C687). The legal thought behind the
maxim "nullum crimen sine lege! that a perscn can cnly be punished
acccrding tc the law in fecree at the time cf the ccmmissicn of the
act, can in cur case nct be interpreted tc mean that the law lmplied
here is Nazi law during the war years, fcr this law was in itself
& wreng, at least large perticns cf it vere, and heaﬁy penaltics tere
impcsed in Case IIT fer having prcncunced and applied it. The Judges
cf the Military Tribunal therefcre will have tc determines lhat
was really law in Germeny, what was right as cppecsed te law - the letter
¢f the lew as fermally prcelaimed in the Reich Legal Gagette? find
where are the guiding principles by which this can be determined?
Acccrding te what law can-this degencrated German law be examined?
This cuesticn necessarily brings in a third ncrm ccmplex, accecrding
t¢ which the Nuremberg Tribunals must judge and which stands abcve
every naticnal legallystem cr immanent internaticnal law.

3) In view cf the fact that up tc July 1947 the Presecuticn
had treated its charge alsc cocncerning crimes'against humanity and
War crimes fr-om the angle cf Ccnspiracy acccerding te Angle—Saxcen Commcn
Law, in making my statements to the plenary meeting cf the Nurenberg
Military Tribunals cn 9th July 1947 I said it was impcssible te apply
these legal principles because Ccntr:l Ccuncil Law Ne, 10 was a part

¢f Internaticpal law, and that in Nuremberg neither Angle-American

= 16 s





















Final Plea Steengrach

Ljds

only to the extent that it conteained this law in wrivten form, Only

to that extent can gqne reglly recognize international law in Control
Council %aw Fo. 10, for alrcady agcording Yo the Preamble and Art, I of
the Control Council Law Wo. 10, this'law was not intended to create a

new international law. It was rather to give seffect to the provisions

of the Moscow Declaration of 30 October 1943. But the Moscow Declaration
only dcals with the respgnsibility of Hitlerites for committed atrocitigs,
and the London Agreement of 8 August 1945 deals only with the Prosccubion
and Punishment of the Major War Criminals of the Buropean Axis. The lay
croated here is primerily binding for the contracting parbties only, a sa—
called particular international law, the object of whaich are the axis—
adherents. Hence one can already gather from the text of this internations
law treaty that the individual provisions of the Chartor or the Cont rol
Council Law No., 10 can, to begin with, be applied as a Law of Occupation
only, in so far as the Occupation Powers,according to General International

Law,have jurisdiction and legislation in the Occupied State Territory

hQence for the time of war and for the sccurity of the Occupation Power.

Where then is the source of the internationel law found in the
Control Council Law No. 10 which goes beyond this mere Law of Occupation
and secks to punish crines against hwsanity also against ncmbors of
nations not at war and irrespective of whether these crimcs were connected

with the war?d

Sources of international law one considered to be theo custons, the
trecatics, the literature and tic knowledge and the rules and agrecnents
which have been developed by the world organization of the commmity

law
undeor intcrnatioHall within its sphere of activity.
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dMarx, cnd the followers cf pantheistic lonism, such as Fr, Paulsen
and W, ‘undt. But also for the Nec-Kantians vho base their theories
on the Icealistic School a.ad whese mpst_cutstanding representativg
anong the Goernan jurists is R. Stammler. Lewr vias only the "aniversally
valid cocrcive resulation ¢f social life",("Eesonce of Law and Juris;
prudence” in "iodern Culture" Part 2, Chaptér 3, 1906), The conception
of right and the idecel of justice faded co:rpletely when confronted
with the coicrete form of valid law, The scarching iind became mere
and nwre proud of its/Pure}ghtellectual achicvenents in the systematic
process of codificatiuns, Legal sceurity sccied incemparatcely
strengbhened, in that the many bocks of ciir cntary werc able to give
full infecimwtion on all debetable questions vhich could be thought of,
Reasun wes chained to the intellect and did nut imow the dangor. Only
the catastroshe opencd our cyes, & mon ithout vics-and tradition,
vithout en; - ether contribution thon the saall physical péin causecd
the

by a wecll-ained shot understood how cas:- it s o guvern if cne nakes
machinery ¢l the law a servant of dictatorial doespotisia, Once a
an hes uncontrelled power in his bands, e can cven usc the police
in their uniforms, who arc there to uphold the law and protect the
citizon, to cxcrdize furco ond torror, and finally ;lso the lcgis-
lation and thic tribunals. Then cnly did e rcalize that there was a
law, vhich, to usc a puct's words, is writtcn in the stars, unalter-
able princip}cs, vithout vhich life becumes o 1¢ll and living to-
gother choos,

The hypcr@hrophy of the Positivism of Lew did not cven sparc inter-
national lctr, Haortmann began with tho "Institutions of Prectical
Internotionnl Lows "in 1874, Tho epitorio in litcraturc on this subject .

is Oppenheiter's standard

- 25 -
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book on Intcrnational Law, Volunme I, Scction 50, 1928 odition; he
himsclf belon:s to the Pesitivists. But Oppenheimer was no longer
able tc assess the catastrophe of the years 1939 ~ 1945,

The philoscphical theory of knowledge has developed two ways
fer finding out what right is: - cither Iy ncans of intcllectual
perecption, or through the roductic ad absurcui” through cata—
strophics, ‘o now suddenly know with the force of Pleto's Episteme
that right is not always vhat scems to be rizht, and uses legislative
forns tc camouflege tho naked force, and thoet thore is 2 naotural law,
superior to such pscude law, without which we xuld nct be sble to
umagsk this pscudo law., The world is on orgenic whole, with an order
vhich imposes wpon the individucl unalterable cutics and which
e¢bliges all to onfurce those moral dutics upon 2li, in cvrder that
hunicn rizids oy srevail cverywhere, unless ¢ arc always to stumble
into new wars, cach of which, with grewin: tcfror, starts vhero the
~ther cnded. iiuch more than national lew has intcrnational lew grovm
from this :atural law. all internaticnel laiwr is ultinmatcly and
initially noturel low, because therc is u¢ logislator of national
states e cculd promlgato binding laws, -i.cady the principle

!'is natural law, The custcas vhich have gradually

"Pacta sunt scivandal
csvablisned thgiselves originated frain netural low. The human rcason
vhich attemnted to moke it possible for men to live together in corder
to avoid chaos is the fathor of 211 intcrnaticnal lav. And the

. . not _ . . . . .
mind,vhich is / blind tuv idcas, is oble tc rococnize behind the

present furny, that is, the moudern forimletion o¢f paragrephs, the

integration of the individusl vith tho univirse, the sublinction

- 26 -
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c¢f the jus naturale tc the jus divinum ~ depending <n the
individualds sccpe cf visicn. But this natural law is always the
fcundaticn ¢f every law, nct 2 mere illusicn, nc dream, nc idecl,
bubt, in the language cf the legal porcemia, " law in ferce',

The activity c¢f the Nuremberg Militory Tribunzls hithertc prcves
that it is in fcrce. Fer if it were nct in fcree, if there existed
nc idea <f mankind which united the individuals, there wculd alsc
oxist nc endangering ¢f humrnity and nc crimes against humanity
nir wculd these haﬁe existed during the years cf war and befcre
the prcmulgaticn <f Gentrel Ceuncil Loew Ne, 1C in 1945. Withcut
the assumpticn of such a natural law, Military Tribunal Nc. III
wculd nct have been in a pssiticn, in regard tc Contrel Council
Low N2, 1G, tc lay dewn that "its justificaticn must ultimatcly
depend upen eccepted principles :f justice and mcrality",

( Transcript P. 1C618). The same Tribunel wculd alsc n:t hove
reached the cpinicn in regard tc C:ntr:1l Ccuncil Law Nc. 1C:

" It ces ntt purpcrt to establish by legislative act new crines
<f interncticnal applicability". ( Transeript P. 10622). The
Tribunal c-uld alsc nct have esﬁablished: " Tt is nct the is:clated
crime by & private German indivi‘ual which is condemned, n:ir is
it the isclated crime perpetrated by the German Reich thrcugh

its :fficers agrinst a private individunl." ( Transeript P. 1C634).,
Fer if the Tribunal had seen in Lew 1€ :nly the ccmpilaticon cof
existing naticnal legal raxims, such as the prchibiticn <f murder

ond deprivaticn »f liberty,

- 27 -
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these are the crimes it wculd have had tc prcsecute if they
had been ccmmitted against private perscns. Every naticnal
penal law prctects the private individual. If, c:nsequently this
crime agoinst humanity was nct newly intrcduced as a fact in
1945, but had already existed befcre, it cculd cnly have existed
as naturcl law, fcr it is not traceable in any cther legal
sphere, But what is nat'wral law 2nd what dces it call fer? Ve
have tc lift cur idea-blind eyes cut cf the fcg <f legal
pcsitivism and glance backward tc¢ the time cf Huge Gretius, when
the humonistic natural law <f R:mén crigin flcurished. We must,
hiwever, nct be blinded by the jack - c! lanters cf the subjective
natural law :f the age &f enlizhtenment ( Rcusseau!) which
flickered frcm time t¢ time and brcought natural law intc diseredit,
Frcm this view, there result the fcllcwing principles fer cur
prccedure:

tcgether
1) The netural inbcrn right which,/with his human dignity beleongs
tc every individual tc defend nct <nly his iife, but his manhcced,
as well as humanity in general, agzinst an attack endangering these
sublime legal rights, has led, at a time c¢f greatest emergency and
humen distress, tc the establishing <f c;urts <f law, such as hove
never existed befcre, in ctrder ﬁc sumncn individuals befcre their
internati-znal tribunals én acczunt of acts which they eccmmitted
cn the czmmand and behalf c¢f their gcvernment. In‘crder tc justify
such a prccedure, hcwever, these acts should then be crimes <f
o nature endangering humanity tc an cxtent hithertc unkncwn. The

Cintrel Ccuneil Law Ne, 10 <nly speaks cf “orime", i.e. the

gravest form ¢f eriminal cffense, and cf

0 28 —





















Jurisprudence has developed the following principles: He who is gnilty

of omission must have had a legal obligation to act. The omission st

hayve been done on purpose, there is no perpetration throuzh negligence.

An obligation to act can exist only whers it is recognizeds (Comparo

Beinhard Maurach; "Grundriss des Strafrechts" (Outlines of Benal Lor) 1948,
-

Article 15/II). A persor who is adlesp cennot,for instance, be guilty of

"omiseion" . Omission must be a result of the:-deliberate asplication of

will-power: A paralytic or one impeded by viclence cannot "onit!" to do

an action. This is a principle of special importance for our problems.

I cannot see that in the Nuernberg Trials reference has boon nede to i

so far, After all, every argument must first be discovercd, but in

contemplating Paragraph I1/4 b, it is forced on us that tho lattor rofers

to actions only and not to omissions a2s well, According to this regulation.,

the cover of superior orders in committing an action does not exempt from

responsibility. DBut what happens if, by order of a gsuperior, somcone

neglects to act, if, by order of his superior, and with allthe risk for

his 1ife implied in times df war, he was hampered in preventing othors

b

from acting? Can a person become the accomplice of znother man's sction
by being eliminated, by a binding order, from an association wiich
Tinally.represents a crime on the—part of the person who acts? Wioever
has studied ths problems of the actio libers in causa cannct doubt that
a paralytic or one impeded by violence cannot commit a erime by omission.
There is no moral difference, nor, on closer investigation, a legal onc,

between a pzralytic, imveded by his bodily ailment arnd anothicr whosc will

has been rendered impotent

— 5 Y
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1) Did kilch know of the experiments?
2) On the basis of his knowledge, did he know that they were criminal

in regard to their aim and execution?

3) Did he obtain the knowledge in time in order to be able to take
steps to prevent the experiments?

L) Did he have the power to prevent Vvhem? (Judgment page 92)

This wording is the interpretation of the above sentences developed
from theory into the practice of interrational law.

1t scems to me that it will put ir to our hands the key with which

to unlock the door of the prison where Daron Steengracht is still

being held, and to solve the problem of tis case in regard to criminal

law,

If he is involved in this frial at all it is not for the reason
that persccutees themselves who had suffered loés of life and 1imb
through him - or their relatives— have complained about him and
demanded his punishment, but only because his tiitle of State Secretary
got mixed up with his actual functions, and the conceptions de;ived
from parliamentary forms of state were applied to the organisatory
pell-mell of the Hitler dictatorship.

The following story is told of a State Secretiiry of the Third
Reich: During the so-called period of struggle, i.e. prior to the
Seizure of power, Hitler had promised him: When I ecometo power I will
appoint you Regisrungsrat. On 31 January 1933 the man reported to

Hitler in order to congratulate him on his chancellorship. Hitler made

him and his friends wait for a long “iume.

~37-
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at last he was called intc his rcom. thhen he re-appeared his friends
ossailed him with questicns: Well, what happened? Yhat j:b did ycu
get?~ The cld fighter was very sad ond scid: Well, that's the way
with all the great men =f histzry. The Fuehrer prcmised me thot I
wzuld bec-me Gevernmental Ccunsellcr ( Regierungsrat );and ncw he
has made me Secretary.. State Secretary, In his naivo-way the man -
mede 2 better estimate cf his new jcb than a dem-cratic thecrist, whe
assumes that a State Sgeretary :f the Hitler regime must be on
impcrtant pclitical figure, <nly becouse <f the title. This

anecdcte dates frem 1933, whercas Barcn Steengracht became State
Secretary cnly cn 5 May 1943, ten yeors later, when everything wos
alveady in utter ccnfusicn,

#hat, then, was the pcsiticn which Boren Steengracht enccuntered n
5 May 1943? Hitler had been in pcwer fer ten years. P:licy wns fixed
d:wn t: the smallest detail. Up t: that date, Bar:n Steengracht hag
n:t taken ~ny part in it. The Reich was at war. The war was lcst,
Fcreign pelitical negetiaticns were impcssible since the alligd

statesmen had stated 2s their moxim — unc-nditicnal surrender,

The leadership <f the Reich w#s ot the Headquarters where Hitler,
Bcrmann, Grering, Himmler, Ribbentrcp and many cthers were staying
wibh their staffs. Barcn Steengracht wes charged with a purcly
tdministrative task. The devel:pments had changed the system -f
tasks °f this pcst. This was alsc de jure taken intc account

at the appcintment by Ribbentrcp. By special service regulcti-ns
Bar.n fteengracht was excluded fron pcliecy. He had n:tt applied fcr

this jcob,

- 38 =
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It was transferred tc him by 2 surprise crder. Barzn Steengracht
tried t: have the crder reversed. He vclunteered for freont-line
duty. He wcs rejected,

It is a2 prinbiple of demccracy n:t t: regard 2 man mcre highly
beeruse :f his title. Hewever, :ne shiuld nit c:nsider him as being
infericr just fcr that reascn and believe him less than cne wculd
belicve = nan withsut title. In » dem:eracy, cne can speak :nc's
mind with:ut risking t< lcse <ne's hoad fcr it. During the Hitler
régimehthc v-icing <f cpinicns criticizing the gcvernment meant
oﬁdnngcring cne's life. Hewever, everyb:dy whe knew Barcn Steengracht
persinelly, <r knew him in an <fficicl copecity, says that in spite
°f th~t he risked his life daring tc fight a tenacicus battle
against the persecuti:n of the Jews and the church, against the
~rbitrary legisleticn, aghinst cverything which e:uld turn o decent
perscn egninst the leadership :f the Third Reich.

Bor:n Stcengracht may be ccmpared t:’an “fficer wh: is crdered t:
cne I the bridges by the capt-in :f o ship that has been badly hit,
n:t tc the conning bridge, but t: -ne <f the pcints where stmething

c~n still be drne fer the crew aftor the ship is -ut of ctmmissicn.

The decisi:ns made befcre Bar<n Stecngracht's assumpticn :f duty
were ~lready historical facts, just 2s the damage which had been
dene t- the ship :f state itsclf. Hitler's :rder which firbade 211
Jews t: leove the ciuntry, in prrticular t- omigrate tc Palostine,
hed been promulgated, as 2lsc his -rder that all Jews were t: be
?eturned t: their country :f crigin. (nly Hitler c:uld have c-unter-
annded his cwn <rders., In spite <f that, Bar:n Steengracht sow
Ribbentr:p immedintely after ~ssuning :ffice and was able t: precvent
diplimatic negctinticns

-39 -
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Final Plea Steengracht
with :ther ccuntries directed agcinst the Jews frcm being c:ntinued.
The :rder f'r the depcrtaticn :f the Donish Jews was then zZiven
by Hitler in the autumn -f 1943, in spite of 21l revrescntoticns made
by Ribbentr:p. Barcn Steengracht t:tk nc part in this Ir any :ther
depcrtati:n. Himmler and his men corried cut these crders. Theref:re,
if he ch:se, he cruld cmit t: frllecw thom up in individual coses,
Hewever, Barcn Steengracht was nct in-2 pssitizn t< dc s, since he wes
n:t officially c:mpetent in the matter, either as State Secrctary
in the F-reign Cffice ¢r :n the strenzth :f the duties allccoted
t7z him pers:nally,.Thls was 2lsc the cose with the events in Fronce,
Denmnrk ond Hungary. Hitler hnd given specific -rders t¢ his executive
b:dies. The activity <f Hitler's rcpresentatives abrcad; wh: werc
directly subzrdinate t: Ribbentr:p, wos contrclled by these :rders,
Bar:in Steengracht was n:t c:ncorned with the matters in Questicn here,
They were neither rcutine matters n-r did they c-me within “his general
sphere °f duties. If the crders c~me direect from Headquarters t- these:
representatives abrond, then any respinsibility was bcrne by them
2lcne, and Barcn Steengracht c:uld n:t toke it away frem then,
The fact thnt the Foreign (ffice rcceived reperts frem abroad :n all
cvents is wringly interpreted by the Prcsecuticn to mean thaz;gcreign
Cffice was cimpetent fcr ~ll these motters. In everydey lifc cne is
usuelly -nly infcrmed <f simething when ~ne has s:me cinnecti-n with
it, 2nd if -ne asks abcut cther Jaiotters, then tne is crinsideral/fcuri-us,
A Fireign Uffice has tc be curizus. This is -ne °f its dutics, since
it is fr-n such infcrmati-n that the p:litical situatizn c~n bo

n.ssesscd,

- L0 -
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Thus ncws was received frem 211 parts -f the werld; news ccncerning
new pcstoge stomps, the theatre, strikes, matters c:incerning

pclice measures in the cgeupied ccuntries ond a great deal acre,

all <f which came under the hecding "trensmissicn of news", If
anything c:innected with these matteors displeased the A.4., it cruld
n-t take acticn by issming its twn :rders, for it had nc administraotive
tasks ~nd nc executive. It cculd <nly ccntaet cther cffices which
Wwere ctmpetent, If it was n questi:n -f measures which were t: be
teken bey:ind the frintiers, then the foreign Gevernment had tc be
apprcached. Thus » fcreign element -ros intrcducsd, the causnl
ctnnectizn was interrupted and = new chain :f causality began in

" new legnl eircle.

In this trial we have heard a great decl ¢f the darker side :f the
Third Reich. We have been ~ble t- scc that neavy punishment vas
neted -ut, particulaerly if it c:ncerned cnses ¢f discbeying crders

°r f the abhcrred defeatism. It wos therefcre the duty :f pe:ple

F? help 211 thcse whe resisted Hitler!s -rders. This nct <nly fcr the
scke :f the perscn concerned, but in <rder tc safeguard the influence
he exerted thrcugh his Jeb, ~nd perhaps tc prctect the scvereignty
°f ancther pecple, thus serving Geriany's prcper interests. The twe
disciplinory investigatizns conducted by Barcn Steengracht cs
examining Jjudge have tc be l:ocked ot frem this angle, I am thinking
:f the investigati-ns int: the activities <f ibetz and Best.

The fact that Barcn Steengracht wns chorged with this investigoticn
preves that he had in n: way becn c:nnected with the substence

°f the ecase unt il then,
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for otherwise he would have been acting in his own cause as Judex
inhabilis,

The forn and contents cf these roports had then to bo adjusted
to Hitler's ond Ribbentropts mentality,os thoy were supposed to im-
press 'thCi’.ll. In nonec of thcéc instance did an;thing happen tc any
of tuac defendents., In the casc of Abctz reorisals which had been
planned were preventod. In the casc of Best, the attompt at replacing
counter~terror by urdinary court proccdurc foiled, The rcport had
no influcnce on the passing-on of Hitler's order to Denmerk,

Yords con only be corrcctly understood if onc considers the at-
rosphere and circumstances in which tlicr were prenocunced or written
dovm. -hot notters is the vill which proopted  them and which was
cxpressed by them, Everybody will Frobably agrec to that, However 3
there is onc more fact which will hove to bo considered: i.c, it rmust
be taken inte consideration that the diplonatist had to adjust his
rénarles 56 the circumstancos and the recinient, It was his profcssional
duty to take this into account and cercf‘ull_'.y Judge the cffect. The
diplonatist is not a pastor or a confessor., He sorictines hes to tall:
in the language of his adversary in order o roach his goal and per-
suade the other party to drop on unwelconc decision, Therefore, all
that natters in the judguent of the humen cuzlitics of such diplomatist
is the aim he Las in mind, and n.t the words dictoted to hin by
circunstonces, I would likc to remind you of an oxamplc from recent
history, Tt heils from Hr. Blliott Roosevelt!s deseription of the
Yalte Conference, page 238 ot scq, in tho Zucrich cdition of the
Beok 'As Ho Saw ItY, At the end «f a i -;l curing this confcrence
Marsial Stalin proposed a toast which lir, Elliott Roosovolt quotes

as follous: ‘ '
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" I drink tc the swiftest pcssible justice for all the
German war criminals — tc the justice zf an executicn
unit. I drink tc cur determinaticn t: execute them
immediately after their cepture, and I mean all <f them,
and there must be at least fifty thcusand cf them."
( i.a.0. page 238),
" Churchill immediately jumped tc his feet", Ellict Rcosevelt
scntinues , and said, " Such a prceceCure is in sharp ccatrast to the
British c:incepticn cf justice. The British pecple will never apprcve
¢f such mass murder." It was President Rccsevelt's task t- save
the situcticn, 4s Mr. Ellict Rccsevelt remarks, he considered it
best tc intrcduce a ncte of Jecularity:
" As usual", he began, " it seems t< be my task tc act as
mediatcr in a ccnflict. It seems certain that a ,
ccmpromise between ycur concepticn,ir.Stalin, and that
¢f my gced friend, the Prime Minister, must be fcund,
Perhaps we cculd say that we will agree nct cn 5C;CCC
but perhaps a smaller number, let us say abcut 49,5CC

war criminals, which arc t< be summarily executed.!
( 4,a.0. Paze 239),

We kncw that nc summary prccedure tock place later <n, but rather
weariscme trials. Thus President Rccsevelt had fcund the werds be
have Marshal Stalin see the psint in lir. Churchill!s stubbcrn
resistance. Whe weuld dare t< tear the werdls ¢f the late President
frem their centext, and in dsing sc, give them an entirely differcnt
mezning than they had in that particular situaticn. I wculd like tc
request the same alsc fcr my client: Net tc disccnnect the werds frem
their ccntext, but t- interpret them acccrding tc the purpcses Barcn
Steengracht had at that time and in the light cf his general ccnduct.
Beside being menticned in ccnnecti:in with the events in France,
Denmark and Hun;ary, Barcn Steengrocht is alsc menticned under
Para.23 zf the Indictment, which deals am:ng cther things with the
death <f General Mesny. But in this case alsc, there is nc cther

accumentary evidenee than that Barcn Steengracht
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cn 18th Ncvember 194/, learned c¢f a Hitler crder tc de- away with a
French General in reprisal fcr the death ¢f a German general,., He
prctested very strengly, and cbtained the assurance that the Fcereign
Minister w:uld never give his c-nsent t: this deed. Barcn
Steengracht's prctest in the neme <f the Foreign Cffice was c2lsc
submitted t: Hitler. Hitler had nct wanted the Fcreign Office tc
define its attitude with regard t: this matter. He znly wanted tc
kncw Ribbentrep's perscnal cpinicn, ifter Steengracht was infcrmed

¢f Hitler's cpinicn, and his decisitn t: give ¥p the prcpcsitizn, he
felt sure that ncthing ¢f the scrt wculd take place, Barcn Steengracht
alsc never heard that Ribbentrop subsequently gave his ccnsent.

The dccuments sh:w that he actually did nct give it ahd that the
executicn <f General Mesny was -rdered by Hitler much later with

the Fcreign (ffice being c<mpletely excluded. Cf the fact itself, c¢f
the executicn cf the general, Bar:cn Steengracht cnly learned in the
summer ~f 1946.

Hcw can cne attempt then tc ccnnect with General Mesny!s murder a man
whe cdid everything he cculd tc pppese this prcpesiticn, and whe,
mcrecver, had prcved in numercus cther coses that by his interventicn
he had saved pecple frem the danger <f falling a vietim to cne of
Nitler's bruéalities? Fer years he kept the scn of a Jew in his house
as 1f he hod been his cwn child. Cther Jews and persecutees have
¢nly him t: thank that they were nble t: get to safety abrcad. As early
as the turn ¢f the year 1943/hh Barcn Steengracht found cut abcut the
plens :f the resistance m:vement szainst Hitler,as Graefin M:ltke

and Grr2fin Yerk
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testificd, and on his part actively supported a peéce in spite of
iitler, He put forth the utmcst effort to effect the release of the
leader of the young opposition, Graf Helmut Holtkc. He had clrcady
succeeded uhien the events of 20 July 1944 upsct overything again. In

the tinme thet follcwed he hinself vms under strict observation and

was in danger of being arrcsted, In spite of that, he helped the
relatives of those who made the attompt on Hitler's life, who approached
hin, in spite of the fzct that it was forbicdden. He did not hesitate

to receive these poople even in his owm cffice, as many of the
affidavits submitted show, The fornor Chicf of the Cabinct ¢f the Queen
of Helland and the envoy Lieyer-Falkenberg testify how he helped Dutche
men ond Selgiens, and how he obtained frecdom for hundrods of people,
and this without being directly connceted with Dutch or Belgian

affairs, Scarecly had Baron Steengracht becone State Scerctary, when

he created a soeeial committee for Pi's and onc fer foereign workers, in
orcer t¢ improve their lot, Since this was not within the competency

¢f the Forcizn Office, this caused spceial difficultics. The Italian
Lkilitery Intcrnces have to thank him for ?hc imprevencnt of their hard
conaitions, and finelly fir their rcloasc. Iic:lid::\.,'ys cnd rost camps )
for the other Pii's were organizcd cn his instigation, and the Nuntius,
as well as tho Réd Cruss, were given the »ossibility of giving help to
inmuncrable Pil's, He maintained contact with the Nuntius, by which the
Buntius wns infcrmcd ¢n nany nmeatters of vhich e was nut supposed to
have ony kncwledge, but which relicved nany pecple from suspcnsc.about

the fate ¢f their relatives or made concrete assistance possible,
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Ir. one sinzglc docurent 87 such cascs arc ricntioned. I 'nly mention
these tinings here, without going into details, beeausc ther show
the humone cenduct and the trond of mind of Steengracht, who never
saw in his pusition anything elsc than the pessibility of elleviating
hardship, of opposing cruclty, and of preventing wrong. This was not
an éasy thing tc do in the Third Reich, He vho stood firm against the
avalanche, ran the risk of getting crushed by it. To this belongs
alsc the so-cclled "Schutzpass-fAktionen" in ihugary which exempted
tons of thousands of Hungarian Jews from thosc casurcs. Onc has to
proceed fronm this basic attitude of a porson, if onc seccks to judge
him fron the hish level of international law. The law should not be
used to forge shackles which would hinder the kind helper in his
intervention, « law that would throw a nen who tried to lend a hand to
rmitizate the conscquences of the criminel actions o¢f cthers, or at
lcast cndeavered to check them, into one pot with the guilty, is
no law, buv o complotely mistokon measure, for it would discourage
all men from helping cthers, becausc in gfiving their assistance,
they vould run the risk of being drawn into current of cvents
causcd by criminal intention, He, who assists S0 cagerly in putting
out o fire that hc risks his owvn life is, accirding to usual logic,
not the ‘neendiarye. Her is he the incendiory iho has lived in the
housc and hac on ~ffice in the administration :f the housc, unless
it can bc proveon that hoe had a part in the arson.

No sooncr had Boron Stecengracht come to cffice, than the German~

Ttalian army capitulated in Tunis.
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at the same time the third ccnference between President Rceosevelt
and Prime iiinister Churcﬁill tcck place in Washingtcen, in the ccurse
=f which she invasicn in France was decided fcr the summer °f 1944,
Immediately befcre that the éth Germen Army had been wiped -ut at
Stalingrad, Cn 23 January 1943 President Rccsevelt and Prime Minister
Churchill hod met at Casablanca and preclaimed the demand fer
unc:nditicnal surrender. Cne ceon truthfully say that Barcn Steengracht
stepped cn t: the bridge ¢f a sinking ship,
In -rder t: shtw the High Tribuncl how little he cculd really d: and
21lsc hcw little he had dene, hew smell his sphere :f influence was,
a precise statement is being submitted in the Clcsing Brief,
ccmprising all the dccuments which the Presecuticn had intr:cuced
against the Foreign Cffice befcre their clcsing and which merely
ccvers the pericd ¢f Barcn Steengracht's assignment. <bcut half <f
these dicuments bear nc relaticn whatever tc Barcn Steengracht. Cf
the dzcuments which were sent via the State Secretary, i.e. his
cffice, agoin twc thirds came there cnly afterwards. He signed cnly
24 dccuments, i.e, cne fifteenth of 21l dceuments ccmprised in this,
stotement. And ¢f these 24 dccuments cnly cne eigth, i.e, 3 dccuments,
cintein instructicns which primerily pertain tc the trial. Cf these
3 instructicns cnly cne single instructicn was nct issued <n the
eXPfess ¢rder <f the Minister, but :n his cwn initiative, This is the
telegraphic crder Exh.18028 in Dccumert Bcck 62 A, which c:-nstitutes
the exact cppesite cf a racial persechticn, since it enabled the
General Ccnsul at Menacc tc protest the few Jews living there frem
Heydrich's men, Cn the cther hend, 5 cvders cf the departments and
55 :f the Minister were submitted. The remaining seven eighhs :f the

dccuments signed by Barcn Steengracht are merely repcrts ( Infcrmaticner
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If Wuremberg is supposed to begin a new chapter in the book of
international law, as was stated by no less a person than Henry L.
Simson,then this chapter must be written with the care taken by every
clevéi?gyii the beginning of a book, so that the rcader does not close
it after the first few pages and disappointedly lay it aside. There
is really more at stake herc than merely the fate of the defendants,
although this is very much, too, and means everythirg for these men.
The matter at stake is whether o néw intoernational l:w can be liaid
down which would be capable of restoring order in thi: world. Walther
Rathenau, in whom was combined profound spiritual educetion and inter-
national cxperience in zccnomic affairs, in 1919 wrote ¢ book ("Kritik
der dreifachen Revolution" - Criticism of the Triple‘Rcvclution) in
which he conceived the then just concluded World wor and the later
world :ur, which he prophctically foresaw, outwardly still «only as the
fights of national Statcs, but actually as signifying the ouubreak of
a world rcvolution. ‘alther Rathonau was right when he statec that
the now war would breal out in our country and, as he said,in ihat of
our castern neighbor (loco citato, p.L8) "as thc place of the least
world=-political resistance'. Perhaps he will also provc to have
been right in considering it was not possible to eliminate the
difficulties in the world by purcly cconomic measures, but that this
aim could only be achicved if it were found possible to create a new

feeling for justice and of confidence in justice in the world.
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