Georgiq_

Digital Commons @ Georgia Law

Popular Media Faculty Scholarship
1-8-2009

Should Brian Nichols Be Tried in a Federal Court?
Ronald Carlson

University of Georgia School of Law, leecar@uga.edu

Donald E. Wilkes
University of Georgia School of Law, wilkes@uga.edu

Repository Citation

Carlson, Ronald and Wilkes, Donald E., "Should Brian Nichols Be Tried in a Federal Court?" (2009). Popular Media. Paper 4S.
http://digitalcommons.law.uga.edu/fac_pm/45

This Article is brought to you for free and open access by the Faculty Scholarship at Digital Commons @ Georgia Law. It has been accepted for
inclusion in Popular Media by an authorized administrator of Digital Commons @ Georgia Law. For more information, please contact

tstriepe@uga.edu.


http://www.law.uga.edu/
http://www.law.uga.edu/
http://www.law.uga.edu/
http://digitalcommons.law.uga.edu
http://digitalcommons.law.uga.edu/fac_pm
http://digitalcommons.law.uga.edu/fac_sch
mailto:tstriepe@uga.edu

SHOULD BRIAN NICHOLS BE TRIED IN

PRO: A good way to
renew public confidence

By RONALD CARLSON

Federal prosecution of
Brian Nichols is needed
W,

O the recent night when
it becanme clear that Nichols
had escaped the death pen-
slty, the public responded.
An earty WSE-TV poll
reported that 25 pervent ai
sample viewers com
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the sentence as “too lght”
Public discontent was also
fueled by news reports one
juror solved crossword puz-
zles in the jury room.

Major Atlanta public
figures, including Fulton
County District Attorney
Paul Howard and AJC Edi-
torial Page Editor Cynthia
Tucker, have expressed thelr
digsatisfaction in opinion
articles on these pages. For
Howard, one of his biggest
disappointments was the
“three jurors {who] would
not engage in {jury] dis-
cussion” and the one who
reportedly worked 4 cross-
word “to preclude further
discussion.” Tucker rightly
decried a climate of litiga-
tion delay that she said ren~
dered the Nichols saga “a
mockery of justice”

These commentators
reflect the public’s dis-
gust for all things Nichols.
Repairing his damage to the
justice system is an urgent
goal. Federal courts hold
thekey. They have provided
justice in the past when the
public confidence wasin
desperate need of a lift. The
Rodney King beating in Los
Angeles and, closer to home,
the Derwin Brown homi-
cide in DeKaib County pro-

There is strong evi-
dence that customs agent
David Wilhelm was bru-
tally kifled by Nichols after
Nichols foundout he was a
federal agent, and because
of it. Remember, Nich-
ols’ rampage was directed
against any and all offi-
cers of the criminal justice
system, Federal law protects
against attacks on agents
who are killed on account of
the fact that the agent per~
forms official duties. The
Wilbelm homicide would
seem a classic case of sucha
murder.

Turning to federal
authorities for assistance
helps to resolve ambigui~
ties respecting the future
housing of Nichols. Asan
escape artist, he may dream
up breakout opportunities
previously unanticipated
by state correction officials.
1f convicted in a federal
trial, whether or not a death
penalty is assigned, there
would seem little uncer-
tainty respecting his where-
abouts. The federal Super-
max prison is in Colorado.

Along with fellow fed-
eral prisoners like the Una-
bomber or the Okla-
homa City bomber, future
jail pressures would not
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force him out of the place
and back to a state facll-

ity. In Colorade's Supermax,
prisoners are constantly
watrhed by closed-ciraut
cameras and are i lock~
down for 23 hours aday.

Stilltocome in Georgla'’s
i}i’(}és’i&* re several ave-
ols to pursue,
zm hais can sppeal his state
sentence, and in future years
can bring habeas corpus
sctions.

A potential federal sen-
tence would ensure against
any future refease. For those
saddened by Wilhelm's
tragic demise, there would
be 2 condemnation of his
killing by the very federal
courts he so ably served.

Final considerations are
cost and delay. Fortunately,
federal courts are able to
deal with both. With billions
going for corporate rescues
and stimulus packages, a
case like Nichols® cries out
for support. Funding justice
is at least as important as a
company bailout.

Much of the cost, of
course, will be reduced
by promptly bringing the
case to federal trial. Three
and a half years will not be
needed. Alded by informa-
tion disclosed during the
state litigation, prosecution
und deferise can get right
atit. A good way to renew
public confidence would
be to emulate the model of
Judge James G. Bodiford in
holding fast to established
deadlines. Let’s fix a time for
announcing a federal pros-
ecution. And let’s make it
sooner rather than later.

. A FEDERAL C

COURT?

CON: It’s unnecessary;
unlikely he’'d be convicted

By DONALD E. WILKES Jr.

One hour after Brian
Nichals was sentenced
in Pulton County Supe-
rior Court to serve consecu-
tive four life sentences with-
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seven life sentences with
parcie possible after 30 years
and additional sentences of
imprisonment totaling 485
years, Fulton County District
Attorney Paul Howard sug-
gested something stupen-
dously stupid. He proposed
retrying Nichols, this time
in federal court, for one of
the murders for which Nich-
ol had just been sentenced
to life imprisonment with-
out parole.

Capital punishment, like
torture, is so corrupting that
it deranges its advocates.

Even though Nich-
ols’ prosecution costmil-
Hons, even though the jury
convicted Nichols on ail
$4 counts, even though the

“judge imposed the maximum

punishment short of death,
and even though Nichols will
spend the rest of his life mis-
erably confined in a maxi-
mum-security prison, How-
ard’s death penalty fixation
deludes him into think-
ing that executing Nichols is
so desirable that taxpayers
should fund, and that wit-
nesses, jurors and court per-
sonnei should be subjected
to, a second capital trial.
Even if Nichols was tried
in federal court, there is no
assurance that he would be
convicted of the only argu-
ably federal homicide he
committed, the murder
of off-duty U.S. Customs

Pedestrian overpasses
could prevent deaths
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volume pedestrian traffic: Buford
Highway, South Cobb Drive, Old
National Highway and others. This
seems like a no~brainer to me.

LISA MCKNIGHT
' Union City

Agent David Withelm, who
was renovating his home in
Buckbead when Nichols shot
him. To convict Nichols of
murdering Withelm, fed-
eral prosecutors would have
to prove beyond a reason-
able doubt that Withelm was
killed while engaged inoron
account of the performance
of hisofficial duties. This .
would be difficult, as several
former federal prosecutors
recently announced.

Even if Nichols was con-
victed in federal court of
murdering Wilhelm, there is
no guarantee that he would
receive a death sentence.
Under the federal death pen-
alty statute, as under Georgia
statutes, a death sentenceis
barred unless the jury unan-
imously finds one or more
aggravating factors and also
unanimously recommends a
death sentenice. \

Like the state jury, the
federal jury would be selected

court, there would be appeals
and possibly another trial

or proceedings that might
result it a reduction of the
sentence, all of which would
copsume still more Hme,
money and resources.

Parthermore, Inter~
nal guidelines of the 118,
Department of Justice forbid
a federal prosecution of
Nichols for murdering agent
Withelm. Under these reg-
ulations, afederal crimi-
nal prosecution, following
a prior state prosecution for
substantiaily the same acts or
transactions, is prohibited.

if the state prosecution
has resulted in a conviction,
the only exception to the
policy is where the state sen-
tence was “manifestly inade-
quate” Nichols has been sen~
tenced by the state court to
iHfe without parele for mur~
dering Wilheln, and it is folly
to deem that sentence mani-
festly inadequate.

Pavl Howard has repeat -
edly exercised poor judg~
ment in the Brian Nich-
ols case. He refused Nichols’
offer to plead guilty inreturn
for a sentence of life without
parole. He wasted about $3

3 nillion futilely trying to get
from Fulton County, one of X b
the least death- penalty- 3 death sentence ina county
friendly areas of Georgia, :;;1.088 o ue] n‘jfm wgry
and it is reasonable to believe Hi s uncivilized sanction.
that, as was true of the state is prosecution witness lists
jury, one or more of the fed- fmu?ﬁnf dgmps that
eral jurors might hesitate to to i feri aﬁ;meys "
order a fellow human being nﬁi@f&? &8 e ony o
=L Now, taidnpe(i’f upon him-
that the murderer is already elf to ar 4 P d‘f al R
imprisoned for life without Sl gt
e ecution of Nichols, Howard’s

And even if Nichols was judgment has devolved from

P doubttul to doltish.
sentenced to death in federal
Prize means bigger bets, higher stakes

The Georgla Lottery recently presented a winner
with $5 million. I"m sure the probability of a gigantic
win will cause more players to bet even more than
usual. However, persons with imited income will loze
proportionally more to the Ceorgia Lottery than will
afftuent players because they bet s gzeaie: percentage of
their income. 'ﬁfe'i: few limited- m»:ome players %z;we any

idea of their
amount of money.

te chance of
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Trs the face of Hmiting expenditures because of
declining tax and other income receipls, the glate has
had to release some emplovees and take other actions
to meet the fiscal budget. But this restraint didn’t reach
the director of the lottery, who had a yearly salary of
$286,000 and received an additional $150,000 bonus.
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