Prepare. .. . .
m School of Law comect.  Digital Commons @ University of

UNIVERSITY OF GEORGIA Lead.

& Georgia School of Law
Law Day Lectures Lectures and Presentations

5-3-1958

Law Day 1958

Pope F. Brock
Coca-Cola

Repository Citation
Brock, Pope F., "Law Day 1958" (1958). Law Day Lectures. 47.
https://digitalcommons.law.uga.edu/lectures_pre_arch_lectures_lawday/47

This Article is brought to you for free and open access by the Lectures and Presentations at Digital Commons @
University of Georgia School of Law. It has been accepted for inclusion in Law Day Lectures by an authorized
administrator of Digital Commons @ University of Georgia School of Law. Please share how you have benefited
from this access For more information, please contact tstriepe@uga.edu.



http://www.law.uga.edu/
http://www.law.uga.edu/
https://digitalcommons.law.uga.edu/
https://digitalcommons.law.uga.edu/
https://digitalcommons.law.uga.edu/lectures_pre_arch_lectures_lawday
https://digitalcommons.law.uga.edu/lectures_pre_arch_lec
https://docs.google.com/forms/d/e/1FAIpQLSc_7JxpD4JNSJyX6RwtrWT9ZyH0ZZhUyG3XrFAJV-kf1AGk6g/viewform
https://docs.google.com/forms/d/e/1FAIpQLSc_7JxpD4JNSJyX6RwtrWT9ZyH0ZZhUyG3XrFAJV-kf1AGk6g/viewform
mailto:tstriepe@uga.edu

/7772,17557

THE AMERICAN L+ W SCHOGL

Pope F. Brock

Judge Learned Hand addressed the sAssoclation of i merican Law schools
some years ago on the subject, HAVE THE BENCH AND THE B/ R ANYTHING
TC CONTRIBUTE TO THE TEACHING OF L#w . After an extended exposition
of his views, he concluded they have little to offer.

The beach and the bar have in fact done little to clarify the question of
what is necessary to prepare the lawye;r for a worthy career as a member of a
learned public profession. The scholarly writings of the deans and faculties of
the law schools emphasize theory and doctrine rather than practice and experi-
ence, and if we are to get a balanced well rounded view of the problem we noed
to hear frum those who put teaching to the test in the courthouse and in the maris
of trade.

Meantime, the tcachers of law have not becn aslecp; they have:%xmt become
the prisoners of the applied peychologists; and they have refuscd to adjust their
courses of study or to lower their standards for graduation to suit the limitations
of the dullard or o meeti the canvanienc% of ihe laggard.

The American law school has its rocis in ancient history, and it is debicr
to forty geacrations of law teachers. The scribe was the lawyer, lepal writer
and teacher of the Grient. /thens did ast catablish a law school or produce a
law teacher, but it gave us the actor, the debater and the orator who bequeathed
to the advocate some of his most powerful skills. Rome was the mother of law,

the mother of the lawyer and the mother of the law teacher, as they are known



ext
o modern ilines The jurisconsult was & counselor, law writer and 1cachor,
and ia Cicern Rome boasted the most famous of adveocates. The Eoman BYSLETL,

&

3 law i3 one of the foremeost achievemanis in the coanquest of civilivation, and

the law teacher was @ vitel factor in that magoifice at impros

crnent in logal and
political organicaiivn.  Then, for the first time, law brought to orjanizaasociely
the symmetry. the sivength and the cohesiun which the bony skoletan gives Lo the

numan vody. 20 greab wea ine strength oi this legal culture that it superimposen

tceclf upon the varbaric tribes after they conquoered the western Eoman fmpire.
v wne of his most brilliant chapters in The irecline and Fall of the Roman Lmpire,
sir Ldweard Cibbon traced the origin and development of Roman Law, whick found

.(

ite uitimate expression in the Pandects, the Code and the Institutes of Jusiinian.
The Germanic wribes which tosk possession of the Western Homan Dropire

did not permit the represcentation of the litiganis by attoracys, and chis custom

cxcluded for a time the lawyer and vhe Boman Law from their couris.  The Church

created a body of law o its own, provided fur instruction in the wniversiiios in

that law and in the Romaa Law, and made use of lawyers in the Dharch csares.

Fbe Cannon Law was firs: collectad in 2 oudy abour 510 20 and we

ag veoompile g

and brought up tu Jdate by Gratian in the

ih seoakup of

the Lrnpire the &

pe had made himself legislaror and judse in matrimoaial and
cesdtdmentary causes, mallers of good faich, anc dofamadion, anc wals Church
jurisdiction sver temporal affairs was coninususly salarged down through tae

t2th Ceontury. In these Church courts we will find ¢he genesis of ths mudern

lepal profesaion.



Fer a thousand years the Churchmen - the enly educated pecple in Lurope -
taught the Canon and Roman Law in the universities, and they also brought about
the acceptance of the latier as the basis of the jurisprudence of continental
Europe, Latin smerice and Japaa. [I'he universities during the Middle £ges con-
ferred the degree of Docior of Laws, afier five years of study at least three of
which were devoted to the Canon and Roman Law, and these graduai=s could
practice as prociors and advaocates in chc-, Church courts throughour Zuarope.

The demand for professional skill led to the use of university-trained
judges and counsel in the Church courts, and these same judges and couansel later
ovcame judges and advocates in the State courts. These courts found it conveniom
to imitate the Church courts in the use of attorneys and advocates, but the Church

in the l4th Century put an end v the practice of law by the clergy, and thencefor-

(AN

ward the lay lawyer enjoycd 2 monopoly of the legal busincss.
The law, the lawyer and the law teacha in Ingland followed the patterns
s the contineat dowa (¢ the beglaning of the Reign of Fdward ¥ in 1272, but not

¢

thercafter. The practitioners ia the couris wer: Churchmen, classificd inio

sroccunsel, Even before ¥dward I, the couris ¢nforced throughout Smgland a uni-
form system of laws based on saxon cusiom:, with an infusicn of the Canon and

Roman Law, and afterwards it was called the Common Law., The management of
the law whether by lawyer or judge is a learned ary, and mcans bad to be found i

train practitionsrs in this Common Lew, inasmuch as the Church-contralled



universities taught only Cancn and Roman Law. The response was the creatica
+f the famous Inns of Court which for ceniuries s<rved as the law schocols for the
“nzlish Bar., The instructors in the Inns of Court were Common Law lawyers,
and the instruction offersd was iantended 10 cquip the student to practice in the
Common Law courts. The cuurses of study cunsisted of lectures, the sxicasive
use of moot courts, and the attendance of the swudents on trials in the courts,
These Inas of Court mede it possible 1o develop the Common Law as the law od
th= courts, whaereas the Foman Law 1g the law of the universities.,

i the Luropean continent the universitice have always stresscd basic
schelarship, end have provided intellectual training superior, on the whols, ©
rhat in the Common lLaw couniries, but their strictly technical instruction is
not always wp (o sur Dest standards,

Frior to the Hevolution there were no law schools in the Tolonies, but
barrisiers admitied by the Ions of Court practiced in the Colonies, and they
sometimes became preceptors and their studenis in turn became e pracepturs
f many Smerican lawyers, by way of reading in a law office,

Botween 1760 and 1776 a hundred sons from the Colonies studied at the

inns of Court, of whom 7 were from Zouch Carolina.
The apprenticeship mothod was widaly adopica in the carly history of
this country., New York and Massacbuscetts prescribed nine and on yoars traia-

ing, whereas by an aci of the Georyla Legislature in 178< the period of agpreatice~

anip was fixed at five vears.



Thrcugh the influence of Mr. Jefferson, William and Mary College
iniiizicd instruction in professional law in 1779, the first in this country, dut
it was a culture or academic course and nai preparation for the bar. In the acxt
four decades courscs of like character were offered at Fennsylvania, Columbia,
Yale, Dartmouth, Maryland and Harvard.

Technical legal instructicn made its appearance within a few years,
and in 1793 Williem and Mary granted to William H, Cabell, later Governcy 1
Virginia, the =zarliest recorded law degree in the United states. Its Dast known
teachers were George ¥ ythe and 5t. George Iucker, the laiter teing the author of
the firs: annotated edition of Blackstone available in this country.

5

The rise of the privaie law school, which was an elaborated law office
designed to prepare studenis for the law practice, had its start with the Litchficld,

Conneccticut Law schocl. It opened in 1784, cperated for 29 vears and instracies

more than @ thousand students, inciuding John C. Calhoun. It was founded by

attained a high reputation. £t least seventeen other well known private law
schools sprung up in the next several decades, but by 1443 only four of than
were :till in existence, and one of these had boen merged with Yals aad one
with the University of Cincinaati. W illiam T. Gould, ihc son of the Livchficld
Gould, started one =f them at Augusta, Goorgla in 1533, with 13 students ia i

sccoad year and 15 in its third, bus appsrantly it expired shorily thaore after.,



¢

»

Joseph H. Lumpkin cpened his law school at Zthens in 1643, These schaol:

€8

sffered 3 sne-year course but did not confor & degree. Cambridge Universicy
nad long conferred the LL. B degres on its sraduates, but is was based on the
wzual cultural studie s surplementod 5y studizcs in Roman Law.

£ 8 the privats law schools faded, the universitics began o ¢stablish

professional law schools as 2 separate department, as did Harvard in 1317,

sunn to e fallowed by Penasylvania, Tolumbis, Maryland, Vale and Virginia,
round mid-contury suitable toxis on a variety of legal subjecis bocame
available, including Kent's Commentaries, and Frofessor D wight at Dolambia
aic much to popularice the system of foxthbock instruction which came to be known

i,

as the Owight method, ~ although it ha

n

G been earlier used at Yale, Lungdell

Wi, 8umetimes called the Langdoll meihod, o flarvard

o e o

in 1872, but an Lnglish lawyer, John B. Byles, had cadorsed the methed as carly
as 1829, langdell's distinction lizs in che fact that he adopted it end made by

wurk.  The case syeicn bas become dominant in the universivics, al: Bough it

Lridges but indiffrrently the gulf which separaies the study of Loz

. ‘ 2

and docirine from the practical application of them in the daily work of the lawyoer,

a3

Judge Story joined the Harvard faculiv in 1629 ans wane profoezsor,. and he
L3 P 2

sushed that schorl to the top in nausnal recognition and in che number of stedents,

+

until Cumberland ai Lebaaon, Tenncszoe it in 1359 with 1890 siudonty

against 166 for Harvard. In the same year 20 registered at Geoor zia, The fame

ght to Harvard by Utsvy and Langdell was (> be sustained and snhanced Ly



mnes, williston, Pound, Scott and others,
“ur Law schoul dates back o 15643, but drom 1825 ww 1459 it was mercly

aifilizted with the University, with aathsrity to issue diplomas which admitted

7

&y

¢he holder to practice and it aid not yrant degrees, Ia 1539, it became an

o
T

inicgral part of the University oy action of ite Board of Trustess, and at the same
titne Joseph Henry Lumpgin, T.R. R, Cobb and villisew Hope Hull wers clecicd
io the faculiy. The more notable m;;«n}bers of iis faculty price o the presont
generation were Senjamia H. Hill, Willdam L. adiichell, George Judley Thomes.
Andrew J. Cobb, sylvanus Murris and the original three already named., sxnong
its graduates who practiced law in the memory of men now liviag were sucn
consumimale advocates as Judge Rmory dpeer, Lharles D, Hill and w. M Boward,

while Judge samuel H. sibley was a superlatively fine judge vsth on the triai and

appellate bench. It has beon said

o
g
o

v 1ol & graduate that, No siagle instvitatioo
bas made & deeper impress upon the life of the state than the University Law
wepavtment, The progress of the fmerican law school has at wae timme and
another been adversely affocted boih by lawyer and by layman., <t the sutbreak

xi the Revolutionary War the lawyers in the Colonics, joacraily, were able and

of high repute, bui muny of fherm turned cut to be Eovalisis, and at beast fifiy of
thom depareed the country ai the end of ihe struggle leaviay veaind thoen much
popular antagonism toward the profession.  The traditions of the O -luniai Bar
were the transplanicd traditions of the dnglish Bar, and everyibiay :nglish was

5

in disfavor with the Fatricts. Jefferson disapproved these traditions s« well as



the legal training then current, and at the same time the planicrs of Virginis
looked on the lawyers as inferiors, and did aothing to elevate their siatus. Neither
lawyer, law teacher nor law school was in popular favor fur decades after 17754,

Meantime, many of the Colonisis held to that beguiling noticn that the ideal
society is one which gets along without the lawyer. #1l Utopias have embraced
this wishful thinking, including the Colony of Georgia which was described as 'a
happy flourishing colony - free from that pest and scourge of manking called
lawyers. "' The professicn was sbolished in France after the Revolution of 1789
and in Russia after the Revolution of 1917, W idespread efforts were made in
New kngland in the early days of the republic to establish a system of Justice to
s¢ administered by the clergy, and in Pennsylvania an attempt was made to place
law enforcement in the hands of laymen. In spite of these efforts the bar largely
maintained itself. cspecially in public affairs.

Then followed the era of Andrew Jackson with its frontier democracy.
In 1890, fourteen out of ninetecn of the states prescribed a definite period of
preparation for admission to the bar; by 1860 aaly nine of thirty-nine states
nominally maintained such a provision, while New Hampshire, Maine, V. isconsin
and Indiana permitted anyone o enter the praciice of the law without previous
lugal training - with a widespread depreciation of professional training and of the

professional tone of the Smerican Bar.



But the fifty vears immediately preceding the Jackson ¢ra have becn
called the golden ayw of fmerican law, end it was the time of the great  merican
lawyer. In this «ra kent, btory, shaw, Gibson and Ruffin occupied the bench,
while Martin, Pinknzv, Wirt, Webster, Choate, Binney, Pefigru and Kasverdy
Johnson spoke for the ZAmerican bar in ite most brilliant age. Most of the judges
and lawyers of that period came to the bar by way of a law office, and the law
schouls gained littls from their glory. ‘

This loy cabin and hard cider thinking tended to retard development ui
the Smuerican law school, but by 1870 a broad advance in legal educatica had
gotten under way., During the last ainety yoars iy has experienced exiraordinary
growth in faculty and stadent body. la 1870 the aumber was 31, wich 1553
students and Hitle mors than a hundred teachers; by 1990 it had increased (o 148
institutioas with 14, 937 students; while 1oday the figure is 136 schools with more
than 41, 200 students taught by approximately 1500 full-time and 30U part-time
instructors,

Throagh the years sur university law schools have uadertaken the am-
bitious program to achieve three major ubjectives: ne o provide thorougn
technical training in the law; one to stimulate and guide scholatly rescarcn and
writing; and one to conditicn the minds of thelr students for the responsibiiities
of a public profession. is to the first two objeciives they have undoubledly
merited high credit. The third objective tends o ¢lude their grasp because of
thedr inability to impart to their studenis a strong conviction that the lawyer is
not merely a skillful actor in the legal arena, bui that he is & public flgure, an
inseparable part of sur scheme of justice, and thet all he does reflocic itself in

the quality of that justice. The : merican law student has gencrally done well ia



<10~

mastering legal distinctions, but too often he has been unmindful of the signifi-
cance to the community of the particular use he makes of the tools the law school
places in his hands. The Ford Foundation diagnosed a fault in our sysiem of
legal education in its 1957 Report in these words:

‘Law is a basic element of our society. IL.egal education is

one of the traditional preparations for public service, and

lawyers today hold more legislative and Governmental offices

than any other professional group. But the orientation of legal

education is private rather than public.. .-

Ferhaps we can all agree on these propositions:

First, however well educated a judge may be in the rules of law, he
is a very bad judge if he permits either personal or economic bias to enter into
his management of the cvidence in a case before him, It is the one judicial abuse
for which there is no real relief in any appellate procedure.

Second, the advocate cannot perform to the best advantage his responsi-
bilities as an officer of the court if he is not constantly mindful of the demands
of professional good manners.

Third, the lawyer cannot vindicate his claim to being 8 member of a
learned profession if he does not respect and honor useful ang elevating tra-
ditions which restrain and guide his conduct beyond the frontiers of the statutes
and the decided cases.

Next, the Canadian, the Australian and the English bars and courts

command 2 public confidence and esteem not generally accorded to their American



-11-

counterparts, and this is aitributable in no sinall degree to the universality

of healthy professional traditicas ia those bars, whercas our iradidons lack
force and effectivencss. NoO statuie or budy of statutes in these !;stiltl“ counivies
influences the lawycrs and the judges more stroagly then do the words, It is
n~t done, ' and this code is roovted in & cervain ripeness of professional spirit,
a pervasive respect for professional goud manners which operates beyond the
boundaries of the law but which gives added strength to the law and o those
charged with the enforcement of the law.

. buui twinty years ago hundreds of trial «xaminers from newly crvaicd
federael adminisirative agencicve swarmed over sur couniry, wmbuce wich tbe
noticn they were 1o remold th cconomic paitern of the Ualited Siates by making
the ir particular business philcsophy offective in their findiags of fact ia cun-
iroveriod cases, such a demmocnsiration of bies, not to say prejudice, in the
ireatment of cvidence was perheps nuver witaessed before Ly since ia this
couniry.  The Federal [ dministrative Procedure ¢t was adoptad @5 Iry Lo pre-
vent @ recurrceac: of such & prrivrmance.

Duaring thoss same yiars eén sStivray Genral of the Unlied staies whe was
late r on the supreme Court pudlicly proclaimead - @ad be practiced b 2.0 - chat
it wayg proper for the Unit g olates Goverament woen ldgatlin, with cac of its
citizens i¢ contend in sne court 2n & given day that an act o4 Cuniress meant sne
thing, and un the next day bofore anciher couri tu Contend exacily tae cunlrary.

¥, the ranking member of the £ merican bar, might 2s well bavo seid thet the



P

Goevernment is undcr n. ubligariza to by candid cither with the cour: r with the
citizen, whers the law is iav.lved.

When Mr. Brand.is was appoianicd {0 the suprome Couri & rospect. d @ad
respeciable group of lawyers from Boston charge him him ¢onduct unb: coraing
o lawyer, and the zatcack was driven home wich substantial e videncs bofore the
Judiciary Commitice «f the wenaie, but his appoiniment was coafirmed, aever-

thelesa.

.

wn the floor of the sunate, Justic: Black was accused of having Gewn &
member of the Ku-Kiux bien  He gieod silent until afier his appointment was
cuntirmed, and then admitied the (ruta of the charge.

#mbulance chasing is an unfair methoed of competing for businiss and ix
tends to corrode proivssicnel micralicy, out in the last tweaty-five years wo have

seen ¢levated to bigh judiciel positivn men who built a law practic: by such meaus,

-

and t. make mailers worse ey wore @ppointed by geveraors and presidents, with
no audible oppositivn fxrom the sar. Tlagress would act fiad i aecessary to in-

vestigaie the federal commaunicatiovas oommissing and othe » administrative

w

gencies if the Governnient lawy<r and the privaic praciivioner consistoatly
sbsurved the aicer professivnal standerds,

¥aile thers are large numbers of cultured ¢ o nthomen at the bars
New York, Chicage and other metropoiitan cicics, a vay io court in three cities

a thoso

—-—

will vften leave you depressed over your professicn.  Maay of the ifrials



where there i & proat concentraticn ~f lawyers from car lcading law

bxow

ls supgest & burlesque, or & purilistic show, complerely lacking dignity

This is the agze of confusisn in the fmeican legal systam, and for this

From the days of Tarqguin unceriainty in

=

the coures are primarily 7osponsible.

the law deliberatily brought about by sfficial policy aad action has been cgious U

civilized man., Perhaps nowhexe slsc cuiside of Russia has the civicon during the

last swenty-five years 2on subjected to 30 many tx post faci. legal judgmoents,

Jsmerican citizen, due primarily o an unc.on-

]
2
m
4]
=

and forfeitures

3]

penaltis

digpaositicn in the part of the supreme Court te legislate.  Inm his rocont

irolled

apheld the view that the action of the Court in the

tegiure at Harvard, Jud

intrpraticn decisisn is legislativn, and is in plain cuaflict with tae L

¢ undersiaading of the functions and powors of that &ouri.

commonly accspt

S0 it is in cur day the American Bar has givea a poir demuastrativn 2

r“'\

professiomal csprit de corps, - Bn0 & pousrer derponstraiion siill of the professional

groprievies, whether cugayged
cuties.  The presideants snd the governors whe appolated theso jadges. o jacges
chemselves, ihe trial oxaminers and the cithere, with fow exe SEeAS BEReE
cur university law schools

Undoubtedly, the pasitica of the lawyer in this couniry i one o1 apccial

sisnificancc, but in this century he has Iust inflacace ano prestige, and his v ice

no longor carries high moral asthority. In Guveramen: and outl, be has ncl becen



s. firmly dcdicated to the lofiivy professional ideals and practices as to give
consistent force and vitality o them in his work as an officer of the court and
in the coaduct of public business  The lawyer cannot escape his responsibili-
tivs as a membeor of & public profession.  Doan Poundput it ie thess $ordas:

“More than any other pecple, the American pecple,

m.re than any other society in history, :merican

politically srganized scciety, a democratic scciety

constituticnally and federally organiced, relies

upon law and sc upon lawyers.,

Frofessor Simpsun used other terms to say the same thing when he wrate:
The legal profession has supplied sur social

mechanics and many if act most wf sur social

inventors.

We arc told that we are cn the verge of beoming inhabltants of more
than sne world, with 21l of the breathtaking possibilitics it could bring to cur
legal and ¢ nstiturional systems and to the whole body of sur intellectual phil-
sscphy. In these dreamatic momenis we are reaching cut for a new and better
perspeciive, and everywhere we are encompassed by legal authority and logal
machinery, and always the law is with us. This mzaas the lawyer, (o0, must
always be with ug, even in the social srganizaiion and control of the rocent
spectacular inventions - inventions which have stampeded the public ¢ challenge
th: competence of just abuut everybody and everything., Jdmittedly, the flight
=«f the satellites has not brought against the law schools the wholesale accusaticns

direcred at other sducation institutions, but this is nol & licensc o ignore the



changes 2ura of nuclear power.

il nou bofure, the

2ace ine political end sociel revolution of the days of 7 asrow Jauckson,
frneyvican k

Bar has devn strongly imbucda with the frec-fore-
ail froativr attitudes s grap

phicsily duscribed by Baldwin in his book, FLUSH
TIMeEs IN A L7 BA M

NG MIbolaslr FL, and for & hundred

years it has
under the relenticss pressures of naked commercialism.

smerican fulk
and fmerican grass roots cusioms, tau, have had a par

g &

LI OTETETG

cprment of higher standards in the profession,

Ia this climmaie,

he task of iraining its studenis .1 mombersh

ip in &
public preofession has overtaxed vur law schools, and the lavwyor has cu
less than his share of (b surden

It is & tasx worth
noih

ks
dhe Umde has arvived for them 0 sit down fogother 0 200 if there is
something they can do to bring the aspiraiione and i

W praciices
tessica iate cliser havmony with its soligations, ivs spporianitie

fincr iraditions.
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