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The agbove disgram shows the levels of mesaning which
could be given or predicated of our experience of the object
Yeow." In descending order, each meaning 1s more specific
and hence closer to the object of experience. By coming
down the ladder, g concept's referent s clarified and
ambiguities gre removed.

Thls dlegram can also be used to clarify high level

legal langusge. For example, in the Holmes cas=s g hypothet=-

if Supreme Court review had been gvallable. If the Suprene
Court had reviewed the cireult court's refussl of a new
trial end Jjust stated “"Heversed ard Remanded" the lower
court would not have known exactly what to do abgent specific
Instructions in the @pinisg.ls The "Reversed and HemandegV
language alone would have been too high on the lagdder of
abstraction. The court msy heve meant a full new trigl
on one or all the contentlions of error or posslibly an
acguittsl. On the other hand, maybe a partisl new trigsl
could have been iﬁﬁeﬁéeﬁ. When reading lenguege as high as
}

"Reversed and Remanded! & descent down the lsdder of ab=-

raction will sid clarification of specific meening,

]
ot

In the Holmes opinion different levels of langugge
ith shifts from ore level to ancther,
8 fget narrstive g sunmary of the facts of the

recors ls presented in detail, However, this detsil is =Y




e
L

higzher level of abstraction than the exset ststements on
the record. Moreover, the record statements are on a

higher level than what actually in fact transpired gt the

cene of the alleged crime. As the facts are Observed and
testifled to and subsequently recorded and summarized, a

movenent to g higher level of lanzusgze is observed. In

addition, a noticeable shift cnn b% Cbserved from the

udge

Lot

cerning witnes

actuasl svent,

"This law,"==i.s. the law of nagture,-~"cannot
be supposed to oblige & man to expose his 1life to
such dangers as may be gusrded sgsinst nd b«
t1ll the denger 1=z just coming ur hi
it allows him to secure himself." In
he need not walt till the certainty of

' Past doubt, by its re

The second sentence above shows the defense's attempt to
clarify a previous higher level statement of the law by a
lower level verbal &g?lauaziﬁh Thls verbal explanation
could have é%%ﬁ further lowered on the abstraction 1 ladder by
the use of a conerete exaemple. In this case, the langusge

shift was down and not up as was the case in the Judge




i

s

R

the many possible holdings which can be falrly attributed

to an opinlon. Frecedentlal holdings will be discussed in
Part I1, C, infra.

Langusge study in the law 1g a broad su bj@at,l?
Without getting into 1ts many problems, the two points of
mphasls here for the opinion analyzer are: (1) wateh for
the levels of lenguage used; and (2) loock for the shifts
from a higher to a lower level or vice-versa. If the oplin-
lon analyzer 1s conscious of thesze points he should not

©

be confused by high level abstractions which have not been

the ladder of

Lot
ot
[
ot
£
M

lowered to a concrete level. B

abstraction device, one can plerce the high level rhetoric.

2. Bhetoricsel Devigag

The fhet&riual devices employed by the opinion
Wwriter are conseciously or unconselously used to supplement
his logic and empirie evidence. Traditionally, rhetoricsal
devices are considered to be the words or langugge used to

dz the whole being and not just the reasoning

18
faculties. S0 1in a sense, rhetoric is a means of per=
. 1
suasion whleh takes up wher e logle erds, 4 After logic

13h-155




fomd
B

has convinced the mind, rhetoric wins the full ass t‘EG

"4 man convinced aZalnst his will is of the seme opinion
st111,n2d
Since logic addresses itself only to the %inﬁ.zz

srguments to be effeetive normelly teke a form which
bersuedes, affects attitudes and emotions, as well as
convinces the mind that all the logiceal and evidentigl
laws have been obeyed. Keeping in mind this distinetion
between being convineed and belng persusded is essential,
because it keeps one from belng unnecessarily gonvinced
¥ rhetoric instead of logiec and evidence

Many types of rhetoriceal devices can be observed
in judicisl opinions. The more emotionsl types are easy
to detect. For example, in Holmes, the defense sterted ite
arggmegt with obvious rhetoric apparently intended to

gonvinee by psrsuassion:

protest ggainst the prisoner being made g

ks

vic*i% to the reputation éf the marine law of the

Zi}

country. It gannot be, God forbid srould
e 3;;&' ﬂ ‘?“ %‘33;@3 Qg‘"ﬁ”iffig & Uf ’%wsfsf« roes 3%6‘&&;
be the price at which the name and honour of

American 3&?i$§?ﬁﬁeﬁcﬁ 1s to be preserved in

=

thls country, or in forelgn lands, 23 (e@phasis
edded )

2015,

2lyg,

2214, at 136.

23

Holmes at 364, bottom left. Herelnefter referred

. H [ . o
to &3 "opirion.




i3

Here the defense is trying to convince the court of Holmes®
innocence by highly eﬁatiaﬁalyrhg;éric, It is not gan
argument based on the e?iésnee and/or the law.,

| ét other ti&&sgylegai argument 1n opinions can be
seen eppealing covertly to the emotions and not just the
mind by the use of seeminsly objective rhe§@ri¢.‘ This
device, s&aati&%g,refgrr&é to es “gﬁ&aatiga&ly pa?ifi%éﬁg%,
speech, 1s harder to detect than the emotional rhetorilc.
It uses terms Sﬁch as "fact," ”cbjéati?g,” éﬁé "eonerete."
The use of these terms implies that the propositions
&sserﬁ%ﬁ are per se beyond question, especially since they
teke on an unemotional langusge form. In Holmesg, this
device was used when the defense stated: "It is a well-

known fect that in no marine on the ocean is obedience to

orders so habltual snd so implicit a2s in our own."25 Thie
langusge, and especially the word "fact,” gives the air of
unbias, objective and nonrhetorical discourse when in
fact an appeal to the mind through the emotions is being
made.

The opinion analyzer should be on the lookout for
these and other rhetorical devices, especially the modern
claims of objJectivity. On the other hand and ag has been
implied, s11 lengusge has some rhetoricsal content, but this

should not necessarily detract from the coneclusion if it is

2MRichard M. Weaver, The Ethles of Bhetopic. 7
(1968).
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16
authoritative mood that can be sensed from time to time in
the opinion. The judge did not use the traditionsl or
contemporary deductive mode of logic which is chearacteristic
of the imperative style. If the Judge had started out with
ﬁ the “géiléz unqualified duty to passenger® premise with &
minor premise cheracterizing Holmes a sgllor and & con~

clusion of unqualified duty for Holmes, this would have been

employment of the deductive mode. However, here the judge
did not reach his "unqualified szilor duty to passenger”
premise until after he had fully discussed some of the
Quaelifications of the law of homicide and its agpplicetion
in different Séﬁﬁaﬁi&&g‘ﬁg As will be seen iﬁfaﬁ,ﬁj he
used other styles, l.e. the refined and demonstretive, in
developing his argument. Accordingly, it does not appear
as 1f the lmperative style was utilized.

The laconlic or sententious style can be recognized
by its use of many proverbs and &ﬁ%iﬁﬁ.jg This style

seeks to persuade by the use of langusge which seems per Se

sacred end inherently suthoritative. For example, the

cases of precedentlial velue.
éﬁg iﬁg@%ggwﬁsﬁg in thelr grzumentive form
d here_ as an opinion. Because th
iﬁ legal and jJurlsprudential issu

£ i ,
nically an opinion (by an acc
(A is psa

5 L
that it is ﬁ@@ tec
istory) ract §r&£ 1ts use in th

3]
does not de




Jook
-3

laconic stylist might solely rest a case on a latin maxin

such as "Depmnum Absgue Injuria." This style was not

employed in Holmes, since the judge did not rely on any
proverb or maxim, but turned the case on more involved

grounds.

Where the laconic style gppeals to authority the

conversational or homely style appesls to the customs and

| , . L .
; beliefs of the common man as embodied in layman's langusge.
' This style seeks to over simplify the 1issues by analogizing

themn to the everyday problems of the comnmon man. Sophlis-

ticated legal argument and highly complex concepts are

Q&

rarely used. The sophisticated argumentation used by the

i

ot

ﬁa

%
W

being lgbeled & homely

Fassing to the refined or artificiszl style one can

anglogous to the

see a style which seeks leggal
drafter of a legal document. This style employs very narrow
and allegedly concrete langusge and trys to cover all
pPossible related situations. Treaces of this style can be
seen in the Holmes opinion. FPor example, early in the

opinion the Jjudge drew & fine legsl distinction between

o N 5 e O, 2 2 £ om s TR & e
extenuation and justification of Holmes! ggi*ﬁf, "1t is
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i1t uses more than the deductive mode. It has a tone more

uggestive of the groping selentific method of ingulry than
that of an intultive leap to truth. It seeks to persusie
by testling premises, by seeking out the apparent immediste
consequences of theilr application. Although it gives the
appearance of beling slow and careful, it, 1ika the refined
style, can be used to justify s result desired which was
concelved antecedant to the reasoning process.

In Holmes the Judge appears to have used the demon-

strative style as well as the refinesd style, giﬁﬁ@ liis
opinion reveals many characteristics of this style. irst,

the judge utilized the non-deductive logical mode of
£ =

2ibility to marine common carrier responsibility.

Second, history and custom were used t6 establish that

Holmes and the sailors had an unqualified duty to the
passengers. Third, the refined style situation argumen-
tation was varlied by the use of the argument from gonss-

duence. The judge reasoned that to allow sellors to cancel

thelr duty to the passengers on their own motion, without

notice and/or discussion, would ecreate choatiec situations

e Lo | ,
on the high ses. The use of the above characterist lesg,




éasﬁiy; there is the téﬁsﬁrzgi style with its

dreary serles of Quotes followed by a conelusion. This
style ig*ﬁé@ﬁgiig‘uS%é*iﬁ[éhé5§er7¢§?§$&’opiéioh wherein a
fﬁii'éxéégiﬁiaﬁi%f*a rationale ig?aﬁagidered unnecessary.
Howevér; unfortunately somstimes this style is used when
a full opinion is justified. Because the Holmes opinion =
utilized the ?@fﬁggﬁ’and §%§$§3tr§%§§%ﬁstyles‘and7theré i%
no evidence of a sole series of cltations, by definition,
@%ﬁ“%&ﬁgsgigi\éf*ggglﬁtinaﬁi?éfgéglgiéoes not- seém to be
used. Horeover, there was not even a partial application
ﬁf“t%e*éﬁﬁéﬁrial style, sinee the judge tried to develcp a
reasonsd srgument and dld not rﬂzy g%igly or parutally on
dreary citations wgyh@gt g@?li@aﬁiﬁﬁ\gﬁéfﬁ? expl nation of
the' citations; v o

- Btyle f”?eﬁﬁgﬁiti?ﬁ%fﬁésﬁ many sdvantaces to the opini {}é‘:’}
éﬁaigzéy;‘”ééiﬁéﬁﬁéﬁﬁaé atfgﬁé"éa%%ﬁ%, it helps reveal the
persussive natirs of thé?§nr§i§§23§*3%§§§ employed and -
this helps the aneslyzer to avold being mesmerized by @ﬁ%
éiffé?%ﬁ%~sﬁ?1ég; 'In pAdition, reecognition of the gtyl&
auggﬁb &f ?arﬁ g%ﬁg %%e ??ﬁgﬂi Q; gﬁiaiaﬁs gﬁé %&ﬁzr e

ggtfﬁyg,~ ?ﬁf g%&%@ ?@ggﬁ%g, E%*ﬁ? Kgi,; it is éﬁ ﬁsgér*iai

element of §%&§2%ﬁ %ﬁ§&§%§%;
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comprehension possible. This is expected in everyday non-

judiclal exposition and ergument and should be expected in
3 i; 1 b
legal opinions. 2 However, a rigld and abstract logiesl

problems should not be ezﬁéﬁt%é»QE Speculgztive resson,
1.e. logic, math, and traditional metsphysics, sims &
truth within a system; whereas judicial opinions seek to

dispose of factual problems on & lower level by the use of

o
i
!
Pt
o
Pty
m
i
)
®
.
bty
2
o
£

logical in the sense of being deductiv

given premises, but 1t has a kind of logic of its own,
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h it sharply from mere arbitrary asser
ere usually regarded as right if they are based upon

i - .. F
cunulative reasons which are found to be acceptable.

zwéﬁ&ésﬁ iere will ceﬁﬁﬁ%a
propositionsl infe
An %Zhgkﬁijgﬁ
is beyond the scope ps .
2 ] ms will be borrowed to deser
sses of loglcal argument

ﬁéiiﬁ% 3t. Thomas
{”f"&g &y 2‘3*

Vet eryirsemd Lo O £ £ ot " e PR
Introduction to Jurisprudence, 399 (1959).
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& proposition and a conclusion lmmedlately or directly

1Y

implled therefrom.48 Inmediate implicetion deals with th
relation between universsls and p&rtiaﬁlars.&g For
exauzple, in Holmes, if the Judge sald, "All seamen owe an
unqualiflied duty of care to the ship's paﬁseﬁgers,” it
could be igﬁééiaﬁaly implied that gomwe seamen, or Holmes

& seamen), owes such a duty. The impli-

cation or suggestion 1ls immedlgte, because the conclusion
loglcglly follows from the antecedant proposition without

the need of 2z second premise., The logical immedlate impli-

cation sbove compels the above conglgsiaﬁ’in form, because
gome seamen and Holmes individusglly is a logical part of
"gll" seamen, but this does not compel the material facts
to be s0 classified. Holmes must be shown to factually
fit Into the seaman category before a duty serises and he
can justifiably be pleced into the logical mode's minor
premise.

Factually whether or not a party or case fits into
an omnibus "egll premise" is a matter of judgment end not
loglcal form., Classifications in theﬁ?y‘differ from classif-
ications of fggt.se In Holmes, the jury determined that

factually was the type of seaman who would fit into

the logical class of "all seamen owing an unqualified duty

48Morris, How Lawvers Think, 58-59 (1962).

ho. .

A

= '__l.i

ALaE

o

Ry

s

g 'i.f-?‘;i_‘-:".

i
e




24
to ship passengers.” The jury made the judgment on Holmes'
factusl status end then placed him in the loglicel cless

given to them by the Judge.

The deductive mode's second form of mediate infer-

ence, unlike lmpedlate implicstion, reguires a second

premise and is celled syllogistic inference. This logleal

structure is & closed system of propositional inferences.

Deduction in this sense is based on the settlng up & class

and the placing of an object within the elass, and then

drawing a ﬁsﬁglﬁﬁiﬁﬁ‘SE In Holmes, the judge's logical

structure could have tsken the followlng syllogistic form:
£13,$$&$%§.§V status owe gn unguedified duty of

care to the ship’s passengers.

ﬁ&l@es has the status ©f & seapmen, .
ﬁslmés owes an ungaaiiéieé duty ef 63?@ %6 %h@

ship's passengers..
This form of dedugiive inference has been critli-
eiﬁeé,5§ because some Judges have used it in a rigid manner
without esny sattempt to ﬁ%ﬁé?taéﬁrthé factual conseguences
to the partles in a legal dispute. A major premise concept
or class is established without gquallficatlion and a perty

is geperally related to this concept or class in a minor

premise. ‘The deductive conclusion is that the party is
within the major premise concept or class. In recent

opiniocns, as will be seen lgter, when the diazlectical mode

is discussed, the major premise concept &r;ﬁégggwig a;g%zg

5 ﬁ$§%§§%3$8?; Jurisprudance, g}l*}}ﬁ {1962); Ibid.,
m at .
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qualiified ﬁ%;ﬁ?& & highly gualifieqd fact minor Premise is

applizd. As a result, inksﬁ;azgﬁgiiﬁyé sense, deductive
syllogistic inference is still used, but in & highly %a&ézw
fied and restrictive &éﬁﬁ@?*§3 : ‘ :

The secund logical mode is iﬁéﬁ%%iﬁgffyzgdgggigg is
sonventlonally sald to be the process of inferring s general
rule from descriptions received from the examination of
particular lnstances wiich form a a%assgg% The process is
an open system allowing for future observation and generali-
zation. . For example, casel, case?, and éaaa3‘ar@ individually
examined for common characteristics. This results in a
broad generalization sbout the common characteristics of
&&&ﬁl threagﬁ;c&seji In Ho];es; the 3¥§£%*$~gemerﬁiigﬁzi§g
that all seamen by status owe an unguslified duty of care
to the ship's pessengers could have been, although in fect
1t wes ﬁﬁ@*ﬁj & generalizatlon arrived at guas@g&@ﬁz to
an exhaustive study of simlilar situstion g?%ggagﬁ%g,

Further, hed the judge géngyﬁliZ%é~fr§%f&l§ E§§g§‘g§§§§%?/
cases only en imperfect Zﬁﬁﬁgtigﬁ:§§§;§k§§¥€/%ﬁeﬁ %ggﬁiﬁé
The generalization would have been sound only to extent of

tﬁg,gase~1g§§§tiﬁﬁs,rg§g§.

53:a% cf. Bodenhelmer at 333.

Bhetoric snd Han kK, 114-115 {E)
3 4 ié}f""zgf; jﬁf?mbfdﬁl e I"‘“K- Begesc
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!
¥
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53%%@ Holmes - court appears to have considered the
case as one of fiya impression. See opinion at 367,
i«?{}%;tgﬁ” - “éfgr: : ] i '

56¢cr. ,

., %rﬁmﬁaggé 74=75.
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2

Eﬁ&1%§§.5? like induction, Proceeds from observetion
of factual situations and results in a generslization about
the likeness of two things. The known similarity of two
things, e.z. fact situations, is used a8 & reason for
expecting them to be similar in other respects, e.z, in
lgw application.58 If a situation similar in fact to Holmes
exXisted, sueh similarity woulgd glve argumentative force
for expecting g similar law application. On the other hang,
induction is s brosder logical mode which would deal with
a string of sinilar cases (more than two) when forming g
generallzation zbout the cases as a cless. It is
generally held that deduetion moves from whole to part,

induction from pgrts to whole, and analogy from pert to r

The last logical mode to be discussed 1s the dig-
lgc'is. This mode is the most flexible, since it may utilize
all of the Previously disecussed logical rnodes, along with
Other argument forams,

The dislectical mode as & form of ;Ggiea} structure
can be geen Operating in debate, Judicial opinilons, courts
of law and in many other places of argumentation., The
dialectic process seeks truth by means ¢f posing and

defending co ntredictory arguments.59 This mode weighs the

%ﬁ Introduction to Legal
hat the anglogical mode

436 (1952),
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oriented.®3 It looks to the nerrow fact situation for
declision rather than an aéstf&e@ 3§ga1 gyg%%g; Although
this éialgctiﬁ approach can be ﬁsaé‘ﬁn:éiﬁﬁﬁﬁiﬁiéﬁ of any
case, 1t is normelly used in cases of first impression, i.e.
no formal legal precedent (case, statute, or constitutional
1awﬁ“ig*a¥&izgﬁle* and-in situstions where unclear and/or
undesirable precedent 1s overruled. 1In the latter three
sltuations, no formal precedent is agvsilsble or edequate,
£0 the court must use some informal sources of lsw, i.e.
equiteble principles, needs of the time, and empiric and
conceptual reasonings. Where the ia%:is unsettled or
nonexistent in a particular area the dlalsctical mode is
valuable, since it helps courts to derive premises from the
informal sources of the law in & manner which considers all
facets of a case.

Many of the dialectic type arguments can be seen
in the Holmes opinion. First, as charscteristic of the

gsltvation agnalysis grzument, the court did not over=

generallze the situation. It narrowed the eri&é to volun-
tary manslaughter, distingulshing between malicious end
non-maliclous intentionsl homicide. Second, the gourt

used the grgument from eonsenusnce to show the results of

a holding that the sailor's duty was ungualified.®® Tnira,

Legal Froblem Solving, 36 Pul.L.Rev.




the idegl situation grzument was used to show what type of
65

situation would have justified Holmes' acts, Fourth,

although 1t did not use the deductive or inductive modes, it

did use, as shown previously, the gnalozical mode of argu-

ment. Fifth, from a negative standpoint, the court used

the grgument fronm cirecumstance ralsed by the defense, i.e.

that the argument was without merit. Lastly, the groping
characteristlic can be seen in the court's approach to thig

novel situation. For example, the court dild not easily

and systematlically arrive at its coneclusion 88 a matter of
lew to impose an unqualified duty of care on Holmes. It
groped around slowly and carefully locking for formal
bPrecedents. Flnding no formal precedents, the court

used a general principle of duty which was saild to be
derivative from Holmes' status as a seamen. Accordingly,
glven the presence of all of the above dialecticsl charac-

teristics, it seens apParent that the jlolres opinion was

Hecognizing the dialectic in Judiclial opinions is
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arguments are beling employed. ﬁafeavgr, it places ﬁné on
guard for certain situation aﬁglygig iéa&ﬁiq?as which may
slip narrowed faet situations mnjngtifia@ly out from under
broad legal concepts. Recognizing the dlalectic azgg warns
of a possible "ideal case" device. Such a éegieﬁ'zfyg to
avold the paln of a close case by sayigg that %%e é%a%gi&é
would have been otherwise if th&ﬁf&ﬁﬁs at bar haﬁyéeéﬁ in
& certain ideal frane.

A c¢lose wateh on the 1&%&&@1 modes just reviewed,
as they operate in judielsl opinions, engbles the opinion
analyzer to follow the loglesl str&etaz%yaf an opinion

and helps to reveal logical fallacy.

B. Erogcedural Analysis

The cruclal question under procedural gnalysis is,
"d1d the court rule on the merits of the éasé??‘ Too often
the opinion analyzer races paés the praceﬁ&fal statements of
an opinion in order to get to the ﬁr&ie“ of the ¢ase. The
consequences éf thls hurried approach are ﬁiggsteraas" For

~example, in the Holmes case had the Circuit Court dismissed

the Government's case against Holmes for lack of




Jurlsdletional grounds, but had discussed tﬁ& a&agtitx~
tionally yel non of the federal s%gtaté kﬁﬁ&? %ﬁiﬁ& ﬁﬁlmes
was indlected, such a.éiﬁﬁassisﬁ ea&lﬁ n&t have b&?ﬁ

considered & ruling on the ”mariis” of thﬁ staiﬁﬁars s@qs§i~

tutionality. é f@gti%r% zz would be error %9 szzs th&
iolres case as ong testing the s@gtute s ec&qtitati&a&lﬁﬁy.
gince the case was é*$50ﬂ%§ of on jarisﬁiati&a&i g?&dﬁés
and not the "merits” of the statute

There g:e §a§g‘at%%r 31%&%&1&&@ %hére’hésté ?rsééé
dural &g&lygig_aaﬁ_laaﬁ to trouble, C&aﬁts hava ma@§ ways

of éis?ﬁaiﬁg %f easek without g@ §§ tc th% &eri 8 Gf tﬁe

o zsﬁze be&m & one yesr tlme ?eriaé *n,%ﬁie% Lo

prosecute gmbodlied in,;he 3ta£u»v‘¢ﬁd %aﬁ th@ gS?&rnngﬁt
fglled to ] @;gau%e sga&&ﬁ&b¢y %iahiﬁ thiq pﬁricﬁ th@
merits of h& ines ;criminal guilt or respeﬁgiéility w&uld
hggg,ﬁg?grtbﬁeg~&§§er§iﬁédg Tag slaia ag&iﬁst Eﬁlmab
would be censldered stale and r&lﬁgse ﬁﬁﬁié feilﬁﬁ. ét

aghother t‘ﬁg, a court ggg ﬁigmxdﬁ the caﬁe, because tﬁe

"its have been mooted. For exzmplie, hed ?Glmem éiﬁa

the %ﬁﬁ%&&éﬁ%&@%ﬁ%ﬂ%

hi Lg gailg ﬁe?er d%t%?ﬁiﬁ%ﬁ as &

Ty the ﬁ&ﬂrt may ﬁ@“&ymiﬁafihaz th9

‘Eziga\@%rétgﬁ Eﬁ t&




for perhaps false imprisorment, and such an lssue hed been
squarely determined on the merits by a court Previocusly,
the second civil action would be barred Pursuant to the

reg Judicsts doctrine. Here the merits, i.e. false

imprisonment yel non, was litigated previously cn the merits
and the merits will not be decided again. On the erimingl
side hed Holumes been tried and convicted of "homicide on

the high seas" Previously by a competent court with proper
jurisdiction end in accordance with the law, g second trigl
would twice place his life and/or liberty in jeopardy and

the double leoperdy doctrine would apply to bar determination

of the merits of his guilt anew. Agein, the point is,

reful procedural enalysis is eriticel to a proper

o

8 ¢

i

analysis of the merits.
Sometimes there are situations where the appellate

courts rule sub silento on the merits of an issue without

any lucidly expressed ﬁigcussicn. For example, assume the
Supreme Court decided for the first time that ceriminals
should be ?épresent%ﬁ by counsel in eriminal ceses whether
the crimingl elects to accept counsel or nct, and that
Holmes had deelined counsel and the Clrcuit Judge had
Permitted such action without en attempt to azppoint counsel.
issume further that the Supreme Court had falled to say
whether or not the "new ruling® was "™
Holmes case. 4 lower eﬁu:t in the zame case,

fa 2 v 4 2 o %% < W 3 B 2% B - 4 BT e
tourt or a lower court in subsegquent case,




ad
Lad

imes case as applying at least to Holmes sub silento.

Thisg would especlally be true if the Holmes opinion was

full of language about the "forced" counsel rlght being
in this country's Jurisprudence since 1789. When this
sltuation arises a close opinicn gnalysis is necessary to
insure that the ruling on the merits applies to the defen-
dant. Hed the Supreme Court ruled that Holmes was pro-
perly convicted below, but that counsel should have been
provided, it would be eriticsal to determine if the new
procedural rule epplies to Holmes to avold the Court's
ef firmation of Holmes' convietion on the merits,

4 close procedural analysis glso 11luminates what
the consequences 1in fact were to the parties at bar. 4n
opinion which says "reversed and remanded" should be

losely scrutinized to see the consequences of such lan-

o]

o

guege. The language may mean that in a crimingl case th
evidence was insufficient to sustsin the Jjury verdict ard
the Judge should have granted Judgment of ecquittal, or 1t
Lay meen that there has been only procedursal error and &
new trial is In order and not release of the defendant.

With respect to the Holmas case had Holmes elected to appesal

his denial of o new trigl, assuming such eppeal right

versal would have not

d that the proper law
"soclal naturee-gee
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would require a proper indictment before goling to the merits

of the statute and Holmes' crimingl gullt. The passive

court's philosophy being that the courts should only be

ot

used for case disposition when he case is properly filed.

The philosophiesl predlsposition of the court has
a strong tezaring on the limits it plsces, or fails to
Place, on its Jurisdiction and Procedursal devices.
Another example of procedursl philosophy in the Holmes
¢case concerns the court's jurisdiction over Holmes. The

Circult Court took Jurisdiction pursuant to the federsl

statute wlithout considerling snother country's jurisdiction.

4
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Although this type of territorisl ju

vessels and nationals, 1.e. Holmes, would likely be valid,

7]

unless contrary to some principle of Iinternationsl lg%,é?
there were good grounds for finding jurisdiction in o
Great Britaln or Ireland Court, since the vietims wvere
Scoteh and Irish nationals. However, no jurisdiction
issue wses discussed or raelsed on the record leaving the
strong i%?licatiﬁﬁ that the court did not want to tagke g
Passive stance in the Holmes gltuation. It eoculd have

eaglly held that concurrent Jurisdicticn was Proper and

o

denied jurisdiction stating that it was for the British

and/or Irish Courts te vindicate itg nationgls 4
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It is often thought erroneously that there is one
holding to be found and only Spne. Some look to the genersl

abstract stetement of the law in the closing Parts of the

r this the holding, or as some cal 1l 1t

e
A1. 7% Goweve :
di. Howsver, this %??&Wﬁﬁﬂ %?%?i%%ﬁ% the

cedural context of the case. 4s a

o
i
&
3
s
¥
by
]
o
or
&
o
foks
ot
4
(“ y
m

result, too broad a holding 1is abstracted =znd the opinion
analyzer is only half right. For example, take §%§~%§£?ﬁ%
opinlon and the ladder of abstraction presented pre-

o

5 2 it 3 e Tt '
viously. On thls ladder, many possible Holmes' holdings

or ratio decidendis are possible:

L2 ”i 5 positive law
L lew prineiples control
utes
L® E&i%i aﬁé Séﬁé%i duty prineiples con-
trol the equlitles of a specific fact

gu.»

g eriminally responsible f
he violates morsl and social d
principles even if it 13 an amér~
gency situation if he has = duty
stotus
L° Seamen who are charged with the
protectlon of passengers have a
moral and soclal duty to protec
such passsengers even in an w%%rm
ency gié&a?iaﬁ whiechi threatens

Fal

i

charged
of th

acts

re amd h

E

&
&
of
o
al

¥e 4 1
thenm ovesrbosrd v
cel

s moral and s
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duty underlying the stastu-

tory prohibitions against homi-
clde on the high sea, even in
T emergensy situastion,

L As & matter of law 1t was a
federal homicide for Holmes
to caste the passenszers ove
board violating his ., . .
emergency situation, ;

L9 In a situation where & sap-
men falls to protect passen-
gers in his care by casting
them overboasrd, without
notice, casting of lots,
even in a situation of
emergency, he will be held
¢riminglly responsible for
the federsl homicide pur-
suant to federal ststute
1 stat. 155, See. 12 wl
ig a positive law ¢
cation of the class
natural law prineiple o
moral end soelal duty t

ne in your specisl care.
LY (lowest possible abstrac-
tion level)

G n

b0 I

Each one of the above holdings are right to some degrse,
since they all are concerned with the same fact situation:
however, the levels closest to the procedural and fact

context of the case would seem to be the most correct

O B

statements, i.e. L° and down. In contrast, it should be

noted here that if the opinion included statements about

other fact sltuations, these statements would be dicta or




Frecedent analysis can be made more meaningful if

.

an attempt 1s @é&é“§§ géét?§§§€§ﬁéigléﬁe365£nd lowest
;@ gihle holding or ;ggig dgc&dend . This way an analyzer
can @aaily dist;nguish the csose éﬁ 3%3 facts Or use it as
%@%ﬁedent by urgiﬁg fte broadéxé*?#ﬁ&?%i’thEOry. Horeover;
narrowéng the case %ﬁ its ﬁpera%i%% ?acts and procedure
context hei 8 %%a analy2$§ ﬁ% i%éi%gaish between the
situation st bar and the ﬁizf%?@%& ﬁi%uat ons talked abouf‘"“
A EH &;i@ion. TSN ST S [ B et S e ,

Anot %é% aid 1n Precedent aﬁgEESIQ, besldes belng
aWare of the i&?%&& of absi?act%on aﬁ §§§§ in Judlelal
s§§§& ﬁﬁ; is %Q %av% gome knOWIPdg@ of the formally advancpﬁ
tags%i@g %ﬁ ﬁg%ktﬁ §ropevly ascertalin ihe h&lding or ratio

wiéﬂﬁﬁi of an épl§§§M,: At least fsar have been adVancedégf
?i?ﬁﬁ;fgiﬁ 5&%& 3almond ard ?Wﬁfgsﬂey Edmund Forgan pPut forth
similar ﬁ%éiéhs of the" ”ruliﬁg ?rzaﬁi§lg“ theory. galmond
sald: "A precedent . . . is a judietal deeision which
s@g%aiﬁg in it self g)gri%ﬂi?i l%éésﬁéserlyihg priéQ
efple’s s 14 thE raf1s dectdendl. "7* “Morgan 1n"a 1ike
fg%%iéﬁfﬁefgggg“§§§;g~degidgnd 'to be "those portions of the
opinion setting forth the é@gf§f E%@ a&ﬂizﬁé bg t%% eourt,

the ﬁygzigg%iﬁﬁ ﬁf which was regulred for the é%gaﬁﬁiﬁg%&%ﬁ

0708a’ Boddmdiner oe 375.
£

JUdiciﬁi“E;écedent; 16




of the issues preasmtgé.”?g Second, Frofessor prthur Goodhart

Proposes an empiric ang nominalistic method: The ratio

f&aﬁﬁyéy finding the facts treated as mgte;

by the Judge who decided the eésg ﬁitég‘éﬁ‘
Precedent, and of his decision bagéé on tﬁ@gﬁjfagﬁs'?g

Third, Frofessor Julius Stone holds the ratio ﬁ%éﬁé@ﬁéi to

be a particular r generalization which has &?ﬂl?éd %% th ?égaré
to a ?a?ﬁi”%lg? legal pre@&eﬁ efter many ceases have. narrovwed,
eXpanded, iﬁt&???%tﬁé, and reformed the éﬁﬁu?iﬁ%»?? %Q rth,
Frofessor Edgar Bodenheimer gﬁvaﬁﬁgs the ?i%% tﬁgt th

ratlo decidendi is neither the mgtarial f&u@g %w the Q&&ﬁ

nor the %ﬁntrﬁléiﬁg principle, but wuet&er @ﬁ@ r&%iﬁﬁﬁ?ﬁ
of publie yﬁliéyiuﬁﬁeriyiﬁgkthe first decision {whieh'%%g
first court tried t& cast into uhe f@?m s* a ??égaﬁitis
of lew) is eqﬁglly g§§14ﬁ3b18 in the second case. n78

ALL of th%ge ?i%%g could be agaé to agggrﬁgiﬁ a

£tio decidendi or hélﬁing of the Jnggﬁ &aﬂ@. For example,

under the "eontrolling principle™ é&ez?iﬁé,fih& ratio
declidendi would be the aﬁg&glifieﬁ moral and soclial duty

underlying the positive law which brohibits seamen from

?5E&ﬁﬁﬁé - Morgan, Introdustion Lo the udy of Law,
155 (24 ed. 195 }

764. Goodnart Detern.
Gase, 40 Yale L.J, 161 23%3”;

77 Stor
Hod.L.gev, %??
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L7
lose its binding power. Sueh an analysis helps the opinion
analyzer to distingulsh %eig een opinlonsg based on the

formal or ronformal &&%ﬁﬁ? ties and opinions of arbitrary

ien applying these theories of authority analysis

to Holmes, zhe Judge secems to have rel:s aé %a “&ﬁ$$w?@

authority even té&&gﬁ the case arose pursuant to a federal
86 '
criminal statute, a formal author The judge's lan-

urce. The nonformal
source was the classical natural law, l.e. moral ang
soclal duty of Holmes (as a seamen), to reframe from

sacrificing the Pa ?E%Ea%?g in the f&gt context of the

hengive, as fgaé% ed in zsrai §§& 80
the land, in short a8
administered az%@g%t us and aii enl
ﬁﬁtiﬁﬁggw~f%gﬁ regulates the 1 4 33 e
the duties of man %Q%&i&% ?ia 1 ,;gsar, svarye-
where. Everywhere are civilized men under its
pre?ea*i%ﬁ* everywhere, subject to its aa?%ﬁrizy,
It is part of the universal law. We cannot
e 1t in a case where it g %@ﬁlégmﬁlag and
the decision orf any question, the Propey

'3

i
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%

whether formal or nonformal. g@w%%&%@%@&&@zwiy

1s used, often the area of the law is new, in conflict,
vague or amblguous, wrong, or th e Jjudge has deliberately
by-passed proper formal auth hority. Of course, where formal
authority is used, the area of law most likely is settled
or the Jjudge has stralned to utilize formal authority,
Accordingly, a close authority analysis reveals what appar-
ently really compelled the Judge to decide the e¢a ase as he

¢id and what the state of the law is in that barticular

area.
E. Anglysis

Substance 1s the fifth and last aspect of opinion

analysis. “Substance" or Yargument content" will be used

S given In judieial opinions in
support of Qﬁﬁﬁiﬁpiﬁﬁ% and holdings, These reasons,

knowingly or unltnowingly, are. derivative from one or more

given to support judicial conclusions will help the opinion

st ol




-

{

50 _

a broader base from whiceh to eriticize or evaluate the f
substance or reasonsg glven for the court'sg eonclusions, %
e

Here the philosophieal, analytiecal, historical, ;

and sociological Jurtsprudential schools will be explatneg ¥Y
and applied to Holmes. Application will involve & two-step

Process. First, the Jurisprudential schools will %é”agﬁl%gﬁ
to the raw factg of the Holmes case, in a preﬂagéﬁéaék

setting, to show what kind of cenclusion and ressons op

substanpcs each particular school might ‘?,"gﬁéﬁégg‘%he

Holmes opinion am language will be aﬁ%i§2%§'ﬁ$kg§$ﬁ§ig§g

on what type of Jurisprudential reasons or substanze the

oF

court 90 and the defense did use to support their conclusions.

o=t

to the schools ang thelr application

should be said about one &f’%%gigitfgzig

of jarig§§%§%§iigl ”ﬁi&ggifiéatiﬁn,” i‘e*‘§¥ari§§§ﬁg ,,H

theories. The si&gsifiaati@n of schools ségg_fgggggg;wiil
not bes g ?igié eiﬁgéé system and there nay bg some &?er1&§¢
For example, one early Greek bPhilosophical school, i.é, the

Sophists, like the soclological school, would hold that

; . . E, 829 91
law should be made relative to the particular sltuation,”

the survey riature of thi er, an ]
2nsive treatment of can r
will be impossible. S bre- i
inder discussion of opl nalysis, if
ertheless, throughout ¢ owing H
nade to the major Juri tial
further study by the 41 student. *
imilar to that of

0 Oy
WS




el
5%

in splite of any developed precedent to the eontrary. hile

both of these theorles are qulte similar there are enough

historical differenc 3§2 to make the overlap in this aspect

g;;:&
1

{

H
(Z“?‘
4

unimportant. vertheless, even where some overlap exist,

i

this does not ilmpalr the valuable insights which can be

&

acquired from Jjurisprudential classification if one keep

6\{4{
[
i

mind that the classiflcation is just for pedagogical pur-

poses. It is a device to make theories manageable, A four

3

school classification will be used here to house the theorics

of jurlsprudence, so as to facilitate their application to

1. The Sechools and Holmes
In Roscoe ‘sa“%*gg Jurisprude four general
isprudential schools are set forth: (1) Fhilosophical;

(2) Analytical: (3) Historical; amd (4) the Sociological,

i}

£
Although there are many sub-c¢las 8%; to these general

classes, this paper will onl 1y use the general classes as

<

o
.

di

re




e

o

set forth. ?0re°v%?, ﬁgzual ﬂxclugiéﬁ between the general
classes will be assumed zﬁ %X§St to fggizitate Presentation.
In point or %iﬁ%; %%@ phlEOs%&&iQ&l sehool can be

maié to have origi%g@gé fiza The §§§$£g¥ 1 8. Socratesf
%1at§, and é?i%%ﬁtl@ &&ﬁﬂg g%gﬁ lgﬁer i%@ theQIOgiana.

.z, 8t. méomas Aquinas, % , beguﬁ §§ g%ﬁﬁi%%r the philo-

sophical: i%ﬁ%&ogiﬁg& baseg %f ?Eg it ?5? %&%&?gri by the

iime ﬁf ié Qef&?%atigﬁ li%@iﬁ ég?%éﬁﬁ@%ﬁt %ag at%ained &ﬁ%

%@ phi%%v&phical school s &nfgﬁﬁﬁuﬁ ﬁﬁﬁliﬁéé until a

/fﬁggrggnc& iﬁ the ninetepn h ant&r§¢ff‘ ?%ﬁgg the @ﬁii@w

50 y&ie\ %s&l although no% 8@ iﬁfﬁ@%?%i&l as before, can
be aezs opevﬁting in Judicial &?i?ﬁﬁﬁgg Six maJor charasct

is %Eﬁs oan be attributed t& t%Q @&iiﬁ%&@&iﬁal schools

2 A concern for the ldsal %ﬂﬁg which goughéﬁ =
s 7 te be 'in the %aw and net what they have Baen:
: in the past. ‘
“2. A belief that the law s "found™ oy "disga . |
, aovered" and neot “made." Thereafter, law
o, 18 'to be formalized into gginciple% an
e 3ubjpcted to a philosophical opt tique,
3+ These discovered Prineiples: ethically and - PR
@ovaTIy bind all, 1.%,mﬁﬁﬁ &overned &ﬁé @%é
L povernor, 100 £ ~
4. No partieular preferenci f%?m @f law§
U Le.g. case, statutory. 01 i
& TS
§3Zéié;¥ f&zﬁé gt 2?*2?, %?*
971p1a. at 178,
/el ,
éﬁz%géﬁ at 89,
991pia. at 89-9g.
10049,
101
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"discoverable® i%&% %%§%§7b¥ speculative

?) _this duty binds all in ﬂp%%g of an; Positive

on .the: other

laws or orders to §%§‘§§§ég§y§‘,g

hand, ir %hn‘z&z§ig%®%” ?ﬁii& 1olﬂsta rela-

: & n.the law, Holmeﬁ*
> £tal wonld ba i k
acquittal would be i "eme virrmwanc%m

e.g. %ré%f%;igazﬁﬁ

‘extreme peril.

This second ?%2icqc§§§g posit

reason and bWﬂ:uj5

nelther phil

philosophic schools would sound alike even if thelir abstract

"ideals” or "oughts" were

The ’5:
of time is the,
t%% Roman D
twe ﬁ‘f&%%iﬁ’i
comnon to

1.

A

e resr e
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satisfied, Conversely, its weaknesses are that it tends
- il @i =
t6 be mechanical ang abstract, sometimes dlsregarding
equity in the individual case.
Wlth respeet to the Holmes case, the analytical
school would approach Holmes' ¢riminal regponsi bility as a
matter of pure s0verelgn positive law, e.g. st atute
¥
Judieial Precedent, constitutional provision. This school
would want the law @ﬁi%& "is" within the legal system
applied in spite of harsh consequences to a party, Ir
the law held a seamen crimi nally responsible for égfu
slavghter on the high sea in one of the above formal,
positive forms in s§i§g of the %i”é§m§%%%%%$, §8§ﬁ9$ would
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G 1 substanece spd i
f the @a&w$&ﬁg% @ﬁﬁ reasons for this ﬂsﬁg? Sﬁ%ﬁ gﬁalﬂ be:
‘ [ S

7 FTiim - 3 2 =
(1) The will of gﬁ% soverelgn (United st &ﬁ@@ Government) 1
& g Government 5

aven in ﬁarsh cireumstances ang the Eé& musgt be
A

mechanically &@wli%& to Holmes, %e %ﬁs propverly indicted ard

convicted under valig f%ﬁéfﬁi legis lazién; M%?aﬁlighaé

legal prineilples show he owed a lep al duty to the passsngers
i o

because of the Seaien-pasgssenger W%é&ﬁi%ﬁghigs The Jury hearg

e ¥ “i e oy ¥ - Fey
the lew and facts ang returned a verdiect of guilty. Any
‘ £i4

ation of respongid £
avion 6i responsibility and gen tence now rest, under




conslstently within the exlsting legal systenm,

R

behavior on the existing systenm.

tion of law relative to the cirecumstance would be

inconsistent with the existing law and invalid ag an ex

Wwritings

The third sghool, %the historical school, gets it

'f%}

the nineteenth cent ury, as especiglly seen in

. : - 111
of Hegel, Marx, Burke, and Savigny.

Some dominant characteristics of this gchool are as

A conecern foz : the unconseious
development ar volution of the human
expe | X ntrol {i*?} Eg
irne 2lon and ond

analytie rggﬁigwﬁ

&ﬁi&gg,
wa ig dis not made cong=
clously.
Saneticn i Presgsure gnd
hablit

The case law form is bpreferred, l.e. custo-
hary modes of common law in a Precedential

P~
schera, 149
Hules evolve spontaneocusly from tfﬁ life of
the people and égég% must wo
As the analyticsal sechool, main
the status quo is the end of 1
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61

A socliological court would also narrow the facts
to show in what particular circumstances Holmes would be
gullty or manslaughter. For example, the court would hold
eriminal responsibility ifr (1) Holmes was not acting under

Crders; (2) death was not imminent; and (3) there was no

factors would warrant an acquittsl,
Before coneluding, some speculation on what Juris-

Prudential sehoole the court ang daefense

utlilized, What 3nr*g§rgﬁwnﬁial E?%liga@iﬁgg can be derived
from their reasons or substance?

First, a look at the court's position, The court's

Y
language cited herein on page Yy 21 strongly i%?iiés that

FH

*
i
@
or
1
oo
=
e

the writing judge is of the historicgl school

of moral znd soecisl duty belng the basis of the legal duty
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Jurisprudential Perspect

critical ey + ,
ye. At the least, the opinion analyzer will

appreclate t} ispru
Preclate the Jurisprudential and legal igcues in judieial
= o2 AT W ciagl

opinions.
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