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TULANE
LAW REVIEW

VoL. 71 MARCH 1997 No.4

The Origins of the Code Noir Revisited
Alan Watson”

In a recent article, The Origins and Authors of the Code Noir,!
my friend Vernon Palmer graciously and courteously took me to task
for claiming that the law in the Code Noir was not made “on the spot”
in the Antilles, but in Paris.?> He also said of me and of Hans Baade,?
“neither author appears to have investigated the actual circumstances
of the Code’s redaction.” I can speak only for myself, and I confess
with shame that Professor Palmer is quite correct. Idid not investigate
the actual circumstances of the redaction of the Code Noir. And 1
should have. I made an assumption based on the drafting of the Code
in Paris, and its dating from Paris, January, 1685.

My position was: “The French solution to the problem of slave
law for the colonies was extensive royal legislation emanating from
France, in which Roman law principles predominated.” Professor
Palmer’s conclusion is very different:

* Emest P. Rogers Professor of Law, Research Professor, University of Georgia.
M.A., LL.B., LL.D. honoris causa (Glasgow); LL.D. (Edinburgh); D. Phil., D.C.L. (Oxon).
I wish to thank John Caims, Vernon Palmer, and Michael Wells for their constructive
crticism. I would like to dedicate this paper, with respect and affection, to Vernon Valentine
Palmer.

1.  Vemon V. Palmer, The Origins and Authors of the Code Noir, 56 LA. L. REv.
363 (1995).

2. See id. at 365 (citing ALAN WATSON, SLAVE LAw IN THE AMERICAS 85 (1989)).

3. Hans W. Baade, The Law of Slavery in Spanish Louisiana, 1769-1803, in
LOUISIANA’S LEGAL HERITAGE 43, 53 (Edward F. Haas ed., 1983).

4, Palmer, supra note 1, at 366.

5.  ALAN WATSON, SLAVE LAW IN THE AMERICAS 85 (1989) [hereinafter WATSON,
SLAVE Law].
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1042 TULANE LAW REVIEW [Vol. 71:1041

I believe that the word experience plays a very important role in the
origins and the evolution of France’s Code Noir. For fifty years before
the Code Noir emerged, French colonists and administrators were
developing new laws and customs to regulate slavery, and Colbert’s
concept of codification largely ensured that they would build upon
these antecedents. It is a myth to think that codification succeeded in
the Antilles only because the Romans prepared the path. It is a myth to
think that all roads lead to Rome or that every parallel is a provenance.6

In general, moreover, Professor Palmer appears to believe that when
Roman law and the Code Noir do have similar rules, such a
circumstance is not necessarily the result of borrowing.’

Having admitted my failing, I now want to claim that my position
is nonetheless closer to historical accuracy than is Professor Palmer’s
conclusion. My position was flawed; Professor Palmer’s conclusion is
deeply misleading. The issue is far more important than just the
authorship and origins of the Code Noir. It involves the questions of
experience for law making, the role of borrowing, and of our approach
to a foreign system.

The crux of Professor Palmer’s argument is his understanding of
the Avant-Projet of 1683, which was prepared in the Antilles at St.
Christophe,® and which he helpfully reproduces,’ and it is convenient
to start from there.'

As Professor Palmer says, the Avant-Projet consists of fifty-two
articles arranged in seven titles."" Title I is “De la Religion” (On
Religion)."* As Professor Palmer states, all of the eleven provisions of
Title 1, save one, became the foundation of the Code Noir, articles 1-14
(though he would have been more accurate if he had stated articles 2-
14).” These provisions and articles in general provide that slaves can
have no religion other than Roman Catholicism; that masters must
train newly arrived slaves in that religion and have slaves baptized,
married, and buried within the Church; and that there is to be no slave

Palmer, supra note 1, at 390.
See id. at 366-67.
See id. at 378-80.
See id. at 391-407 app.

10. It must be pointed out that somehow, in Professor Palmer’s article, the Louisiana
Law Review confused the pages of the Avant-Projet. The pages of the Review should be in
the following order: 392, 393, 394, 395, 397, 396, 402, 398, 399, 400, 401, 406, 404, 403,
405, 407. Seeid.

11, Seeid. at379,

12.  AvVANT-PROJET Title I (1683).

13. See CODENOIR arts. 2-14 (1685); Palmer, supra note 1, at 381.

Lo
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1997] CODE NOIR REVISITED 1043

labor on Sunday." Professor Palmer correctly observes that these rules
“all had church and local antecedents without Roman connotations,”"
but he fails to see the significance of this observation, namely, that
there was just no Roman law on these issues. How could Roman law
be influential in matters on which there was no Roman law?

There are two reasons for this lack of Roman law. The first is
that to a remarkable degree, Roman private law kept out of the private
dealings of Roman citizens.'® Thus, during most of its history there
were no necessary forms for a marriage,” no compulsory forms for
divorce,'® no necessary grounds for divorce (though in Justinian’s time
there were penalties for unwarranted divorce).” Again, Roman law—
with one exception for a short time under Diocletian and again under
Justinian—did not interfere with the terms of a contract freely entered
into without fraud.® The limited exception was the so-called laesio
enormis: a sale of land at which the price fixed was less than half the
true value could be set aside.”> Roman slave law was no different: the
law did not interfere with the owner in his behavior toward his slaves,
again with limited exceptions. In general, any owner could free any
slave without hindrance from the state,? without cause stated. The
state did not regulate the owner’s education of slaves, work hours of
slaves, or their clothing or feeding. There is simply no law on the
subject. Even the peculium, the fund allotted to a slave to be used as if
it were his own (within the owner’s discretion), had legal meaning
only when outsiders were involved. If outside interests were not
affected, the slave’s owner could augment or diminish it as much as he
wished without interference of law.”

14. See CODE NOIR arts. 2-14; AVANT-PROJET Title 1.

15. Palmer, supra note 1, at 381.

16. This is so to such an extent that in my book entitled THE SPIRIT OF ROMAN LAw, 1
even have a chapter entitled “Law Keeps Out.” ALAN WATSON, THE SPIRIT OF ROMAN LAw
172-79 (1995) [hereinafter WATSON, ROMAN Law].

17. See, e.g.,J.A.C. THOMAS, TEXTBOOK OF ROMAN LAW 423f (1976).

18. See, e.g., id. at 425f.

19. See, e.g., id. at 426f.

20. See WATSON, ROMAN LAW, supra note 16, at 172-73.

21. See CODEJUST. 4.44.2; id. 4.44.4; WATSON, ROMAN LAW, supra note 16, at 176-
79.

22, See, e.g., ALAN WATSON, ROMAN SLAVE LAw 23-24 (1987) [hereinafter WATSON,
SLAVE LAw].

23. See generally id. at 90-101 (discussing slaves’ contracts and the peculitum).
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1044 TULANE LAW REVIEW [Vol. 71:1041

Professor Palmer points out™ that in this area “the Spirit of
French Law” was very different from “the Spirit of Roman Law.”
France, he writes, took the view that in this context “Law must
regulate.”® I agree with him. But in the context of legal borrowing
and dependency on a foreign system, “the Spirit of the Law” cannot be
borrowed. What are borrowed are legal rules and institutions where
they exist.

The second reason for the lack of Roman law is that despite the
Roman empire having become Christian centuries before, Christianity
had invaded Roman private law only to a tiny extent. The clearest
proof is that after the proemium, Justinian’s Institutes, the textbook for
first-year law students which was enacted as statute in 533, contains
not one single reference to Christianity, Jesus, God the Father, the
Virgin Mary, the holy apostles, or the fathers of the Church. This,
despite the fascination with theological dispute that so occupied sixth-
century Byzantium. Because of the lack of input from Christianity,
Roman slaves could not marry even in the time of Justinian. Hence,
legal issues involving slave husband, wife, and family in the Antilles
could have no Roman forebears. Christianity had no obvious impact
on Roman slave law. From the absence of Roman-law influence on
articles 2-14 of the Code Noir no inference whatever can be drawn
against the general influence of Roman law.*®

The first provision of the Code Noir sought to banish Jews from
the islands.”’ Pace Professor Palmer, I have never suggested “that the
French monarch was rotely reiterating old Roman strictures, dating
from the era of Constantine, which forbade Jews to own Christian
slaves.” In the page of my article referred to,” there is no reference
to exiling Jews, to France, or to the French Antilles.® Nor do I
recognize my position in the statement: “Watson argues that Louis
XIV’s slave code rotely followed in the Roman traces, but with one

24. See Letter from Vemnon Valentine Palmer to Alan Watson (Nov. 26, 1996) (on
file with author).

25. W

26. The slight impact of Christianity on Roman Law even in the time of Justinian is
one example of the obvious, but often underestimated, phenomenon that law is so
conservative that it often fails to change when society changes. See generally ALAN
WATSON, SOCIETY AND LEGAL CHANGE (1977) (discussing this phenomenon).

27. See CODENOIR art. I (1685); Palmer, supra note 1, at 381.

28. Palmer, supra note 1, at 381.

29.  See id. at n.64 (citing WATSON, SLAVE LAW, supra note 5, at 34).

30. 'WATSON, SLAVE LAW, supra note 5, at 34.
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1997] CODE NOIR REVISITED 1045
difference.” There were many differences from Roman slave law.
‘What I did say in this context was: “It is of interest, though, that, since
by article I of the edict of March 1685 there could be no Jewish
colonists, there was no need for a provision, corresponding to Roman
and Spanish law, forbidding Jews to have Christian slaves.”* I cannot
accept as accurate Professor Palmer’s statement: “Here then is another
example of an extravagant claim of Roman-law influence made in
disregard of the Code’s immediate history.”*® I made no such claim.

Title I of the Avant-Projet, “De la nourriture, vestement, et
Conservation des Esclaves” (On the food, clothing, and Preservation
of Slaves),* is reflected in articles 22-27 of the Code Noir of 1685.%
Roman law had no provisions on subjects such as supplying alcohol to
slaves, minimum food and clothing rations, and giving slaves time off
to farm in lieu of providing rations, so there could be no Roman-law
influence. Here as elsewhere, and as already noted, the Roman
principle was “Law keeps out.”®

Professor Palmer is quite correct that article 27 of the Code Noir,
to the effect that masters should look after their sick or infirm slaves or
pay six sols per day to the hospital,” is a different solution from that of
the Emperor Claudius,”® who directed that abandoned sick slaves
became free.”

Title T, “De La Police” (On Police),” deals with security
measures and is to a great extent accepted in articles 15-21 of the Code
Noir*' Avant-Projet Title III, 1, which states that slaves cannot sell in
the market without having a letter of permission,* is the Code Noir’s
article 19;* Avant-Projet Title T, 3, which provides that such goods
may be seized by any citizen,* is the Code’s article 21;* and Avant-

31. Palmer, supra note 1, at 382, n.65.

32. 'WATSON, SLAVELAW, supra note 5, at 90.

33. Palmer, supra note 1, at 382-83.

34, AVANT-PROJET Title II (1683).

35. CopENOmR arts. 22-27 (1685).

36. For the prnciple, “Law keeps out,” in Roman law see generally WATSON,
RoMaN LAW, supra note 16, at 172-79.

37. CODENOR art, 27.

38. See SUETONIUS, THE LIVES OF THE TWELVE CAESARS 288-89 (Philemon Holland
trans,, 1965) (Claudius).

39. See Palmer, supranote 1, at 383.

40. See AVANT-PROJET Title ITI (1683).

41. CoDENOR arts. 15-21.

42,  AVANT-PROJET Title IT], 1.

43. CopENOR art. 19.

44,  AvVANT-PRrOJET Title 11, 3.

45. See CODENOIR art. 21.

HeinOnline -- 71 Tul. L. Rev. 1045 1996-1997



1046 TULANE LAW REVIEW [Vol. 71:1041

Projet Title 1M, 2, stating that officials are to be placed in the markets
to enforce these provisions, is the Code’s article 20. Similarly
Avant-Projet Title T, 4 and 5, prohibiting slaves from assembling™
and making owners who tolerate such behavior pay damages,”
became the Code’s articles 16 and 17.%°

There is no trace of Roman-law influence in these provisions or
articles but again the significance is not what Professor Palmer would
have us believe. The Romans must have had some regulations on
such matters but, quite simply, neither we nor the draftsmen of the
Code Noir have any knowledge of what these were.

This is not another instance of “Law keeps out,” but is an
example of how partial is our knowledge of Roman law. A legal
system presents different faces to various groups: to the elite making
the law, to the sophisticated living the law, to the poor suffering under
the law, and to the outsider looking in. As I wrote in a different
context:

For Roman law we all have to be outsiders looking in; there are no
surviving Romans living the system. But the face presented to the
outsiders is essentially that painted by the lawmaking elite, and
especially by the jurists. The legal sources that survive reflect
accurately their concerns but give little feel for how the law impacted
on the population as a whole or even on the upper echelons. Thus, for
example, to remain with slave law for a moment, whereas many laws
survive from English-speaking America regulating the number or
proportion of white free males on each plantation, only one nonlegal
text proves that similar rules also existed in the Roman world.”' The
jurists were not interested in policing matters. Likewise, there is
virtually no information in the legal sources on the building regulations
that must have existed in each city’> or (apart from the important
clauses in the aedilitian Edict on the sale of slaves and beasts) on the
regulation of the street markets.”

The Roman jurists were very much from the upper classes, and at an
early date they had been given the power to act as interpreters of

46. AVANT-PROJET Title III, 2.

47. See CODENOR art. 20.

48. AVANT-PROJET Title I11, 4.

49, Seeid. Title 111, 5.

50. See CODENOIR arts. 16-17.

51. See SUETONIUS, THE LIVES OF THE TWELVE CAESARS, supra note 38, at 31-32
(Julius Caesar).

52. See O.F ROBINSON, ANCIENT ROME: CITY PLANNING AND ADMINISTRATION 33-
34(1992).

53. 'WATSON, ROMAN Law, supra note 16, at 33-34.
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private law. Their concern was the prestige that accrued from skill in
interpretation of this private law. Other matters of law were beneath
their notice. Market regulation is one good example. In the whole of
the Digest, only two texts mention the market:** one tells us that the
meat trade is supervised by the prefecture;” the other that even a
person who conducts business in the market will be considered as
hiding (from creditors) if he lurks around pillars or stalls.”® Once
again, no general conclusion about the influence of Roman law can be
drawn from its absence from Title Il of the Avant-Projet and the
corresponding articles of the Code Noir.

Title IV of the Avant-Projet, “Des crimes, peines et chastiments”
(On crimes, penalties, and punishments),” is the basis of articles 32-43
of the Code Noir’® Because it is the largest title, I will deal with the
rules in the order of the articles of the Code.

Atrticle 32 of the Code Noir states that slaves could be sued in a
criminal action with no need to make the owner a party unless he was
an accomplice.” This corresponds to Roman law,* though I am not
suggesting a borrowing. Still, it is noteworthy that this article of the
Code Noir has no forerunner in the Avant-Projet.

Article 33, following with variations Avant-Projet Title 1V, 4,
declares that a slave who struck his owner or his owner’s wife,
mistress, or children and drew blood will be punished by death.®
There is no parallel in Roman law: this is precisely where Roman law
does not come between owner and slave. “Law keeps out.”” The
nature of any punishment is the business of the owner.

Artticles 34, 35, and 36, which generally follow Avant-Projet Title
IV, 4, 5, and 6, punish severely injuries to free persons and particular
types of theft.> Roman law could be roughly similar, but I see no need
to postulate borrowing.

Atticle 37, in line with Avant-Projet Title 1V, 7, compels Oowners
to make good the wrong caused by their slaves’ theft or other injury

54, Seeid. at 49-50.

55. SeeDiG. 12.1.11.1 (Ulpian, Duties of Prefect of the City).

56. See DIG. 4.42.7.13 (Ulpian, Edict 59).

57. AvanT-PRrROJET Title IV (1683).

58. CODENOIR arts. 32-43 (1685).

59. Seeid. art. 32.

60. This appears from texts of Justinian’s Digest, such as DIG. 3.48.2 pr. (Papinian,
Aduiteries 1) and 2.48.7.4 (Ulpian, Duties of Proconsul 7).

61. See CODENOR art. 33; AVANT-PROJET Title IV, 4.

62. See CoDENOR arts. 34-36; AVANT-PROJET Title 1V, 4-6.
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1048 TULANE LAW REVIEW [Vol. 71:1041

unless they prefer to abandon the slave to the injured person.® For
Professor Palmer this rule is clearly indigenous® and is not a
borrowing from Roman noxal surrender as suggested by Professor
Jaubert,”> and by myself.® Professor Palmer claims that Roman law
held no “intellectual monopoly on such a simple conception as
abandonment of an offending object in lieu of damages,” and he
claims that the concept existed at English law in the shape of
deodand.® Alas, this is not so. English deodand has little in common
with Roman noxal surrender or the rule in the Code Noir. English
deodand did not apply when the injurer was a slave, son, or other
subordinate person, but only when the injury was caused by a thing or
a personal chattel. It did not apply in theft or minor personal injuries,
but only when a person was killed. The owner did not have the choice
of surrendering the chatte] if he preferred not to pay; the chattel had to
be surrendered. Not only that, it was not surrendered to the victim but
was forfeited to the king.%

Article 38 declares that a runaway slave who remains in flight for
a month will have his ears cut off and will be branded with a fleur du
lis on one shoulder.” For a second such offense he will be hamstrung,
and marked with a fleur du lis on the other shoulder.”! For a third
offense he will be put to death,”” This article derives from Avant-
Projet Title IV, 8.7 There is no parallel in Roman law. It, therefore,
could not have been borrowed. The issue of runaways under Roman

63. See CODENOIR arts. 37; AVANT-PROJET Title IV, 7.

64. See Palmer, supra note 1, at 376-77.

65. See Pierve Jaubert, Le Code Noir et le droit romain, in HISTOIRE DU DROIT
SOCIAL; MELANGES EN HOMMAGE A JEAN IMBERT 321, 328 (1989). More generally,
Professor Palmer claims that Professor Jaubert “made many imaginative connections
between Roman law and the Code Noir.” Palmer, supra note 1, at 376. My position and
that of Professor Jaubert are not the same, so my purpose here is not to defend him. It is
unfortunate that for Roman-law impact on the Code Noir Professor Jaubert relies at times on
the Institutes of Gaius of around 161 A.D. Not only was the Roman law that was relevant
for the Code Noir not that of Gaius but of Justinian of 533 and 534, but Gaius’ Institutes had
been lost and were not rediscovered until the nineteenth century.

66. See WATSON, SLAVE LAW, supra note 5, at 86.

67. Palmer, supranote 1, at 377.

68. Seeid.

69. See 1 WILLIAM BLACKSTONE, COMMENTARIES OF THE LAWS OF ENGLAND 290-92
(Clarendon Press 1765).

70. See CoDENOIRR art. 38 (1685).

71, Seeid.

T2. Seeid.

73.  AvVANT-PROJET Title IV, 8 (1683).
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1997] CODE NOIR REVISITED 1049

law was between the slave and his owner—another example of “Law
keeps out.”

Article 39 gives an action against free persons who gave shelter
in their houses to runaway slaves,” and it has some correspondence
with Avant-Projet Title IV, 15.” The Avant-Projet, however, gives the
action against any inhabitant.”® The action is somewhat similar to the
Roman actio de servo corrupto, but that need not have been
influential.

Article 40, which gives recompense to an owner whose slave is
executed,”” has no parallel in Roman law, but is related to Avant-Projet
Title IV, 11.7

Article 41 provides that actions against slaves will not be at the
cosgoof their owners,”” and it has a counterpart in Avant-Projet Title IV,
10.

Article 43 permits masters to punish but not to torture or mutilate
their slaves,® and it partly derives from Avant-Projet Title IV, 1.2
Roman law was similar.®

Title V of the Avant-Projet, “Des Temoinages, des donnations,
Successions et actions des Esclaves” (Witnessing, gifts, Successions
and actions of Slaves),” is, as Professor Palmer says, “short and
skeletal.”® The three provisions disqualified slaves as witnesses in
civil and criminal cases;*® denied them testamentary, contractual, and
donative capacity to dispose of, acquire, or receive property;®’ and
made them incapable of being sued in civil proceedings.®® Professor
Palmer correctly tells us that Paris enlarged these incapacities in
several ways.* I offer the following translation of the Code Noir's
articles on slaves’ acquisitions and contracts:

74. See CODE NOIR art. 39.

75. See AVANT-PROIET Title IV, 15.
76. Seeid.

77. See CODENOIR art. 40.

78. See AVvaNT-PROJET Title IV, 11.
79. See CODENOR art. 41.

80. See AVANT-PROJET Title IV, 10.
81. See CODENOIR art. 43.

82. See AvanT-PrOJET Title IV, 1.
83. See CODETHEOD.9.12.1;id. 9.12.2; J. InsT. 1.8.1.
84. See AVANT-PROJET Title V.

85. Palmer, supra note 1, at 385.

86. See AVANT-PROJET Title V, 1.
87. Seeid TitleV,2.

88. Seeid Title 'V, 3.

89. See Palmer, supra note 1, at 385.
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1050 TULANE LAW REVIEW [Vol. 71:1041

28. We declare that slaves can have nothing that is not their master’s,
and everything that comes to them through work, or by the liberality of
other persons, or otherwise by whatsoever title, is acquired in full
ownership by their owner, without the children of the slaves, their
father and mother, and all others whether free or slaves, being able to
claim anything by succession, disposition inter vivos or mortis causa:"°
such dispositions were declared null, together with all promises and
obligations that they will have made, as being made by persons
incapable of disposing and contracting as if in control.”

29. Nonetheless, we wish owners to be bound by that which the
slaves have done by their order and command, together with whatever
they have managed and traded in their shop, and for the particular type
of business of which their masters put them in charge: they will be
liable only up to the amount that has tummed to the profit of their
owners; the peculium of the said slaves that their owners preferentially
deducted what is due to them, unless the peculium consists in whole or
in part in merchandise of which the slaves have permission to deal with
separately, on which the owners only come in for contribution ‘au sol
la livre’ with the other creditors.”

Professor Palmer concedes that the references to the peculium and
other instances of the owner’s liability make plausible the notion of
Roman borrowing.” Indeed, the borrowing is incontestable. Axticle
29 of the Code Noir reproduces the Roman so-called actiones
adjecticiae qualitatis in the following order: The actio quod iussu for
contracts made with the owner’s order; the actio institoria where the
slave was put in charge of a business; and the actio de peculio et de in
rem verso, for contracts made with the peculium and for other
transactions, up to the amount of the peculium or to the extent that the
owner benefited. The conclusion of the article relates to the vocatio in
tributum, a call for bringing into contribution, in which the owner was
to divide the peculium among the creditors. The edict that gave the
actio tributoria against an owner who fraudulently kept part of the
peculium back spoke not of peculium, but of merx perculiaris,’* wares

90. Inter vivos and mortis causa are in French in the Code but there is no obvious

English equivalent.
91. CoDpENOR art. 28 (1685).
92. Id art.29.

93.  See Palmer, supra note 1, at 386.
94. See, e.g., OTTO LENEL, DAS EDICTUM PERPETUUM, 271 (3d ed., 1927). For the
interpretation of merx peculiaris, see also DIG. 4.14.1.pr. (Ulpian, Edict 29).
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1997] CODE NOIR REVISITED 1051

forming the peculium, and this specific notion appears in article 29 of
the Code Noir”

Professor Palmer, conceding the Roman origins via the Parisian
draftsmen of the rules, says it is important to explain why.*® I agree.
His explanation is that the rules “had no source in local legislation, nor
did previous memoranda or the avant-projet discuss them.”’ But this
is no true explanation, for it merely prompts the questions: why was
there no local legislation, and why did memoranda and the Avant-
Projet not discuss such rules? It is not sufficient to claim “that the
avant-projet had already settled the essential policy regarding
incapacity of slaves.””®

We have come to what I believe is the crux of the whole issue of
the impact of Roman law on the Code Noir. In the earlier ftitles of the
Avant-Projet there are few traces of Roman law. But then, there could
not be. For Title L,” dealing with religion, there could be little use
made of Roman law partly because Christianity had made so few
inroads into the law, and partly because, as a result of the “Law keeps
out” approach, such issues between owner and slave were mainly
ignored by the law. For Title I,'® on sustenance and clothing of
slaves, there was no Roman law because of the same principle of
“Law keeps out.” For Title IIL'"' on policing, there could be no
recourse to Roman law because the relevant Roman law was
unknown. Policing and other administrative matters were of no
interest to the Roman jurists. But for Title V, and so far we have
looked only at slaves’ contracts,'® there was Roman law, it was
known, and it does figure predominately in article 29 of the Code
Noir. Yet it is absent from the Avant-Projet and earlier local
discussions. Roman law where it existed and was known was inserted
in large measure by the Parisian draftsmen who were remote from
local conditions in the Antilles.

Why is Roman law absent here from the Avant-Projet and earlier
local legislation? I suggest there are two possibilities. The less

95. See CODE NORR art. 29. For the actiones adjecticiae qualitatis, see generally
WATSON, SLAVE LAW, supra note 22, at 91-99. While article 29 of the Code Noir is rather
garbled, that does not affect the main issue.

96. See Palmer, supra note 1, at 386.

97. Id

98. Id

99.  See supra notes 12-33 and accompanying text.

100. See supra notes 34-39 and accompanying text.

101. See supra notes 40-56 and accompanying text.

102. See supra notes 57-98 and accompanying text.
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1052 TULANE LAW REVIEW [Vol. 71:1041

plausible is that when relevant Roman law existed and was known it
was simply assumed in the Antilles to apply, unless the contrary
appeared from legislation. This was very much the position in the
colonies of the Dutch West India Company, hence the emphasis in the
local placaaten on policing and bureaucratic control.'”®  This
possibility I think is unlikely because, beginning with the Mémoire of
Louis XIV to his Intendant, dated 30 April, 1681, the royal instructions
were, in effect, to create a slave code.!™ The other possibility is that
there was really no law on this matter in the Antilles, and that it was
created in Paris on the basis of Roman law.

It remains to add that article 28 of the Code Noir, which follows
Avant-Projet Title V, 2, is fully in line with Roman law.'”® Likewise
article 30, which disqualified slaves from holding offices that had a
public function, from being agent for another than the owner, and from
being witnesses in civil or criminal proceedings,'® is closely similar to
Roman law.'”

For Avant-Projet Title VI, “Des Saisies des Esclaves et de leur
qualit¢ Mobiliaire” (On Seizure of Slaves and their quality as
Moveables),'”® Roman law could not be relevant. Provisions 1, 2, and
3 of Title VI, which are followed by article 48 of the Code Noir,
prohibited slaves between fourteen and sixteen years of age who were
working in sugar or other factories from being seized for debt, and
provided that a seized factory be sold apart from its slaves.'” In
Roman law there was no seizure for debt. Provision 4 of Title VI,
followed by article 44 of the Code Noir, declared slaves to be movable
property.''® Roman law, unlike French law, did not draw a distinction
between movables or immovables, though of course in the nature of
things some legal rules could apply only to land.

Avant-Projet Title VII, “De la liberté accordée aux Esclaves” (of
freedom granted to Slaves),'"' is of particular importance. Provision 1
-of Title VI reads:

103. See WATSON, SLAVE LAW, supra note 5, at 102-14.

104. See Palmer, supra note 1, at 367.

105. Cf WATSON, SLAVE Law, supra note 22, at 90-114 (discussing slaves’ contracts
and masters’ acquisitions through slaves).

106. See CoDE NOIR art. 30 (1685).

107. In restricted circumstances, slaves could be witnesses in both civil and criminal
proceedings. See WATSON, SLAVE LAW, supra note 22, at 84-86.

108. See AVANT-PROJET Title VI (1683).

109. CoDE NOR art. 48; AVANT-PROJET Title VI, 1-3.

110. CoDE NOR art. 44; AVANT-PROJET Title VI, 4.

111. AvaNT-PROJET Title VII.
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Owners may grant freedom to their slaves by testaments or other acts
inter vivos, which will render them capable of receiving the legacies or
gifts which will be made to them by the said owners in the same acts in
accordance with which they are held to be free; and they will enjoy the
privileges of the other inhabitants without being obliged to take out
letters of naturalization although they were born in foreign countries.'"?

As Professor Palmer observes, this provision on manumission is
remarkably liberal.'? He also claims: “This provision captured the
essence of manumission without Roman overtones in its language.”''*
And he adds: “Tt would be presumptuous to argue that the very
concept of manumission has to be exclusively Roman or that they
would not have thought of it except by reference to Roman law.”'"
Now, no one would, I believe, claim that the concept of manumission
was exclusively Roman. But this issue is different. Avant-Projet Title
VII, 1 is remarkably Roman. First, it permits owners to free slaves,
both by testament and infer vivos.'®* Second, no ground for
manumission seems to be needed or stated.'"” Third, no intervention
by the state is needed.''® Fourth, slaves may be given legacies or
gifts."? Last, and above all, the simple act of the owner, without any
intervention of the state, not only makes the slaves free but also a
citizen.'”® This combination of factors is straight Roman law from the
time of Justinian."® To the best of my knowledge, it is found in no
system where the law was not derived from Rome.

But there is much more to the issue of the influence of Roman
law on Antillean manumission. The Parisian draftsmen of the Code
Noir clarified the provision of the Avant-Projet, making even more
evident the impact of Roman law. Article 55 of the Code specified
that owners aged twenty may manumit without giving reasons!"? This
is precisely the Roman rule of Justinian’s Institutes.'” Article 56 of
the Code Noir declared that the slaves who were made universal
legatees by their owners, or named executors of the will, or tutor to

112. Id. Title VII, 1 (author’s translation).

113. See Palmer, supra note 1, at 387.

114. Id

115. Id. at 387-88.

116. See AVANT-PROJET Title VII, 1.

117. See id.; WATSON, SLAVE LAW, supra note 22, at 23-24.
118. See AVANT-PROIET Title VII, 1.

119. Seeid.

120, Seeid.

121. See WATSON, SLAVE LAW, supra note 22, at 23-24.
122. See CODENOIRR art. 55 (1685).

123. SeeJ.INST. 1.6.4.
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their owners’ children were freed.’* This tacit manumission, not to be
found in the Avant-Projet, is that of Roman law.'?

In addition, article 58 of the Code Noir commanded freed
persons to show a singular respect to their former owners, to those
owners’ widows, and to their children.”® This singular respect,
obsequium, owed by freedmen to their patrons, was very much part of
Roman law, meriting a whole title in Justinian’s Digest.'*

Thus, the very particular Roman rules on manumission in Avant-
Projet Title VII, 1 were given even greater Roman particularity in the
Code Noir. Pace Palmer, the rules cannot be regarded as deriving
from Caribbean experience with Roman touch-ups.® It is
emphatically also not the case that “the substantive and formal
conditions that the Avanz-Projet and the Code Noir imposed on owners
were decidedly more liberal and less strict toward manumission than
comparable Roman rules.”'” Once again, when there were Roman
rules and they were known, they formed the basis of the law in the
Code Noir.

Finally, we should notice what is surprisingly absent from the
Code Noir, namely the concept that slaves are intrinsically inferior
because of their race. Certainly, slaves have a lowly position because
they are slaves, but not obviously from the substance of the Code Noir
because they are black Africans or of African descent. Yet Antillean
slavery was racist. In Rome, slavery and slave law were not based on
race. So great was the influence of Roman law that, although
Antillean slavery was racist, the substance of its slave law does not
appear to be so.

Professor Palmer points out to me in correspondence' that the
very title, Code Noir (Black Code), rather than code de l’esclavage
(Slavery Code), is racist; that the Déclaration du Roy of January 1685,
which introduces the Code, more than once uses the term “negres”

124, CODENOIR art. 56.

125. See CODE JUST. 6.27.5.1, 6.27.5.1a, 6.27.5.1b. This is true, except that there
were no testamentary executors at Rome.

126. CODENOIR art. 58.

127. DiG.15.37. '

128. But see Palmer, supra note 1, at 388 (stating that “an initial policy of free
manumission came from the Caribbean, and the Roman flourishes are a secondary
dimension, refining that policy”).

129. Id. at 388-89. Professor Palmer refers to Jaubert, supra note 65, at 328, but
Professor Jaubert is mistaken.

130. See Letter from Vemnon Palmer to Alan Watson, supra note 24.
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where slaves are meant.” He is right. Antillean slavery was
unabashedly racist. All the more significant is it then that the
substance of the law does not allow this to appear clearly.

In conclusion, I have confessed my grievous sin in not
researching the antecedents in the Antilles for the Code Noir.
Professor Palmer has performed a great service to all students of
slavery in the Americas by bringing forward and emphasizing these
antecedents. Yet, when all is said and done, I stand by my main thesis:
that when relevant Roman law existed and was known, it was the main
basis for slave law in the Code Noir. In this regard the input of the
remote Parisian draftsmen was significant. Professor Palmer, I
believe, greatly exaggerates when he says: “This story of origins and
authors, however, shows not only that the experience was their own,
but that the Code Noir embodies it.””'**

For the importance and the nature of legal borrowing, it would
not be too significant if, in any event, police regulations were made
locally. But it is truly revealing that the law of one society on basic
issues such as slaves’ rights to make contracts and the extent of their
owners’ liability for these, and owners’ freedom to grant manumission
and even citizenship to their slaves, can be borrowed by a vastly
different society. The role of the black-African slave in the Antilles
was not that of the slave banker, business entrepreneur ship master, or
medical doctor of Roman law.

Professor Palmer correctly states™™ that I categorically claimed
that “Roman law was thus the inevitable model for the French law on
slavery.”* So it was, I believe, just as it was in Spanish, Portuguese,
and Dutch-American Law.'**

Professor Palmer suggests that it is not without importance that
those who find indebtedness to Rome in the Code Noir are usually
specialists in Roman law.”*® I would end on a rather different note. It
would be invidious to name names—and I am not thinking of
Professor Palmer—but many scholars of comparative law and
comparative legal history habitually downplay the role of Roman law
in subsequent legal development. If one accepted, as I do, its
enormous scale, then one would have to come to grips with Roman

133

131. Seeid,

132. Palmer, supra note 1, at 390.

133. Seeid, at 364.

134. 'WATSON, SLAVE LAW, supra note 5, at 85.
135. Seeid. passim.

136. See Palmer, supra note 1, at 364.
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law, a laborious task. Much better just to deny its importance.’”” The
wider significance of this Article, beyond the Antilles and the Code
Noir, lies in this claim of the great impact of Roman slave law even in
the Spanish, Portuguese, and Dutch-America societies that were based
on very different, even racist, principles.””®

137. See generally ALAN WATSON, JOSEPH STORY AND THE COMITY OF ERRORS 96-99
(1995) (discussing the reluctance of scholars to come to grips with doctrinal legal history,
especially when a foreign source is involved).

138. See WATSON, SLAVE LAW, supra note 5, passim.
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