








GEORGIA LAW REVIEW

B. DOES FRCP 65 CONTROL?

Based on the Ferrero decision, there is an argument that a
federal court sitting in diversity should apply its federal circuit's
preliminary injunction standard, instead of the state standard,
because the situation is covered by Federal Rule of Civil Procedure
65(a).233 The U.S. Supreme Court stated in Hanna v. Plumer that

[w]hen a situation is covered by one of the Federal
Rules, the question facing the court is a far cry from
the typical, relatively unguided Erie choice: the court
has been instructed to apply the Federal Rule, and can
refuse to do so only if the Advisory Committee, this
Court, and Congress erred in their prima facie
judgment that the Rule in question transgresses
neither the terms of the Enabling Act nor
constitutional restrictions.234

In short, when a Federal Rule is on point for the particular
issue of pleading or practice, it governs in a diversity action even if
the application of the state practice would cause a different
result.235 Even though Rule 65(a) does not provide a standard, let
alone the four factor test,

it does purport to uphold the historic federal judicial
discretion to preserve the situation pending the

233 WRIGHT ET AL., supra note 6, § 2943, at 78-79.

[It seems clear that plaintiff should be able to obtain a... preliminary
injunction to preserve the status quo even though he is suing to enforce a
state right and those devices are not provided for by the forum's law or are
available only upon a different showing than is required under Rule 65.

See, e.g., Baker v. Select Portfolio Servicing, 2013 U.S. Dist. LEXIS 127891, at *5, *7 (N.D.
Ga. Sept. 6, 2013) (plaintiff sought an interlocutory injunction under O.C.G.A. § 9-11-65 in a
case filed in the Superior Court of Rockdale County; defendants removed and court stated
"[tihus, the federal standard for granting injunctive relief now applies" and ultimately
denied the plaintiffs motion for a temporary injunction).

234 380 U.S. 460, 471 (1965).
235 FREER, supra note 13, at 542 ("So once a court determines that a federal directive (such

as a Federal Rule of Civil Procedure) (1) applies to the facts of the case and (2) is valid, the
Supremacy Clause requires that it be applied."); YEAZELL, supra note 7, at 262-63 n.2(a).
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outcome of a case lodged in the court. Thus the rule
may be read as a codification of the traditional federal
equity practice and although the standards are not
articulated, there is enough detail in Rule 65 to make
it clear that it embodies an important federal policy.236

Moreover, courts have not questioned the constitutionality of Rule
65 or suggested that it falls outside of the U.S. Supreme Court's
rulemaking authority as provided in the Rules Enabling Act
(REA).237

Notwithstanding the Ferrero decision and the confident tone of
a statement from a leading treatise that allowing temporary relief
under Rule 65 when it "would not be available under state law
seems consistent with" the decision in Hanna,238 the fact that this
Rule does not state any test provides a strong argument that Rule
65 may not be as broad as some scholars and circuits urge.239

Another treatise states that Rule 65 "merely sets forth the
procedural terms for the issuance of injunctions ... and does not
itself authorize injunctive relief."240

The Supreme Court acknowledged in Hanna that there had
been cases where it applied a state rule or practice even though
there was a good argument that the situation was covered by a
Federal Rule.241 The Court explained that

236 WRIGHT ET AL., supra note 6, § 2943, at 78-79; Ferrero v. Associated Materials Inc.,

923 F.2d 1441, 1448 (11th Cir. 1991).
237 See, e.g., Ferrero, 923 F.2d at 1448 (holding Rule 65 constitutional and within the scope

of the Rules Enabling Act); WRIGHT ET AL., supra note 6, § 2943, at 79. The REA provides
that Rules prescribed by the Supreme Court "shall not abridge, enlarge or modify any
substantive right." 28 U.S.C. § 2072(b) (2012).

238 WRIGHT ET AL., supra note 6, § 2943, at 78.
239 Crump, supra note 9, at 1243-45; see, e.g., Walker v. Armco Steel Corp., 446 U.S. 740,

749-50 (1980) ('The first question must therefore be whether the scope of the Federal Rule
in fact is sufficiently broad to control the issue before the Court. It is only if that question is
answered affirmatively that the Hanna analysis applies.").

240 See MOORE, supra note 172.
241 Hanna v. Plumer, 380 U.S. 460, 470 (1965). But see Shady Grove Orthopedic Assocs. v.

Allstate Ins. Co., 130 S. Ct. 1431, 1437-38 (2010) (a majority of the Court read Rule 23 to be
on point and controlling, but the concurring opinion for one justice differed in its
assessment of whether Rule 23 was valid under the REA, and four justices dissented). See
generally FREER, supra note 13, at 552-53 (discussing the opinions in Shady Grove).
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the holding of each such case was not that Erie
commanded displacement of a Federal Rule by an
inconsistent state rule, but rather that the scope of the
Federal Rule was not as broad as the losing party
urged, and therefore, there being no Federal Rule
which covered the point in dispute, Erie commanded
the enforcement of state law.242

The Sixth Circuit made this point about Rule 65 in Southern Milk
Sales, Inc.243 In addition, the practical impact of the grant or
denial of provisional injunctive relief on the ultimate resolution of
the underlying dispute between the parties244 supports the
contention that Federal Rule 65 is not directly on point.245

This analysis of Rule 65 is also supported by the U.S. Supreme
Court's analysis of Rule 59 in Gasperini v. Center for Humanities,
Inc.24 Rule 59 simply states that a court may, on motion, grant a
new trial after a jury trial "for any reason for which a new trial
has heretofore been granted in an action at law in federal court."247

Notwithstanding this Rule's silence on specific grounds, federal
courts apply a "shock the conscience" test in determining whether
or not a jury's award of damages might be the basis for a new
trial.24

8 Nevertheless, the Court held in Gasperini that a federal
court in a diversity case may be required to apply a state law
standard when assessing whether an award of damages is
excessive.249 Rule 65, like Rule 59, is silent on the specific grounds

242 Hanna, 380 U.S. at 470.
243 924 F.2d 98, 101-02 (6th Cir. 1991) ('CThe choice of law question in this case is not settled,

however, merely by the existence of a federal procedural rule governing preliminary
injunctions .... Indeed, the Supreme Court has framed the threshold inquiry as 'whether the
scope of the Federal Rule in fact is sufficiently broad to control the issue before the court."').

244 See supra notes 228-29 and accompanying text.
245 Assessing the applicability of a Federal Rule or other federal directive-whether the

Rule or directive is on point-can be difficult. FREER, supra note 13, at 549-54.
246 518 U.S. 415 (1996).
247 FED. R. Civ. P. 59(a)(1)(A).
248 FREER, supra note 13, at 498 (in Federal Court "the jury's assessment of damages may

be the basis of a new trial order if it shocks the judge's conscious").
249 518 U.S. at 430-31, 437. New York had enacted, as part of a tort reform package, a

statute that allowed judges to order a new trial when a verdict deviated materially from
verdicts in similar cases. Id. at 423. This showing more demanding than the traditional
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for granting provisional relief, and thus a federal court in a
diversity case may be required to apply a state law standard for
granting injunctive relief.

C. THE TYPICAL UNGUIDED ERIE CHOICE

If Federal Rule of Civil Procedure 65 is not directly on point,
and if the four factor test for evaluating the grant of
preliminary/interlocutory injunctions is not simply a matter of
procedure, then it is necessary to assess a discrepancy between a
federal circuit's practice and a state's practice as the typical
unguided Erie choice. The Court stated in Hanna:

Not only are nonsubstantial, or trivial, variations [in
outcome] not likely to raise the sort of equal protection
problems which troubled the Court in Erie; they are
also unlikely to influence the choice of a forum. The
"outcome-determination" test therefore cannot be read
without reference to the twin aims of the Erie rule:
discouragement of forum-shopping and avoidance of
inequitable administration of the laws.250

Hanna cites the U.S. Supreme Court's 1958 decision in Byrd v.
Blue Ridge Rural Electric Cooperative, Inc. for the proposition that
the outcome determination test was not meant to be a talisman.251

In that decision, the Court announced a nuanced, multi-factored
approach for deciding whether to follow a particular state practice
when a different federal practice was not governed by a Federal
Rule or statute.252

"shock the conscience" test commonly followed in federal courts applying Rule 59. Id. at
423-24.

25o Hanna v. Plumer, 380 U.S. 460, 468 (1965); see also Michael S. Green, The Twin Aims

of Erie, 88 NOTRE DAME L. REV. 1865, 1875 (2013) (discussing problems with how one
applies the "inequitable administration of the laws" test).

251 380 U.S. at 466-67 (citing 356 U.S. 525 (1958)).
252 Green, supra note 250, at 1876 ("[Flederal courts should also consider 'countervailing'

federal interests in favor of a uniform federal rule."); YEAZELL, supra note 7, at 263-64
(setting out approach via flow-chart).
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The Byrd approach requires the court to first determine
whether the state practice is "bound up with the substantive rights
and obligations created by state law." If so, state law controls.253

If not, then the court is to ask if there are "countervailing
considerations inherent in the federal" approach. If there are,
then the federal practice ordinarily should be followed.254 Finally,
it is necessary under Byrd to consider the likelihood of a different
outcome if the federal practice is followed instead of the state
practice.255 The Court noted that its discussion of state interests
and countervailing federal interests in this particular case was
made

upon the assumption that the outcome of the litigation
may be substantially affected by whether the issue of
[the defendant's] immunity is decided by a judge or a
jury. But clearly there is not present here the
certainty that a different result would follow ... or
even the strong possibility that this would be the
case.

256

Even though this is the stuff of Civil Procedure exams and outlines
prepared by Ls throughout the United States, there is not a
proper order for assessing and weighing the several factors from
Hanna and Byrd in making the typical unguided Erie choice. This
Article will start with what Hanna called the twin aims of Erie:
discouraging forum shopping and avoiding the inequitable
administration of the laws.257

1. Forum Shopping. Could the difference between a federal
circuit's and a state's standards for a preliminary injunction lead

253 Byrd v. Blue Ridge Rural Elec. Co., 356 U.S. 525, 536-37 (1958); FREER, supra-note 13,

at 531-35; YEAZELL, supra note 7, at 264 n.3.
254 356 U.S. at 537-38; Green, supra note 250, at 1876 (stating that the Byrd concern

about countervailing federal interests is still viable as shown by the Supreme Court's
decision in Gasperini v. Ctr. for Humanities, Inc., 518 U.S. 415, 431-32 (1996)); YEAZELL,
supra note 7, at 264 n.3.

255 356 U.S. at 539-40; cf. FREER, supra note 13, at 531-35, 558-61 (discussing Byrd and
providing a suggested synthesis).

256 356 U.S. at 539 (emphasis added).
257 Hanna v. Plumer, 380 U.S. 460, 468 (1965).
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to forum shopping? Consider Georgia, where there is a significant
difference between the state's and the Eleventh Circuit's
standards.258 Odds are that a plaintiff who is seeking to enjoin his
or her defendant's actions and maintain the status quo pending a
full trial on the merits would prefer the more flexible Georgia
approach and opt for filing in one of Georgia's superior courts
instead of filing in a federal district court in Georgia. At the same
time, the difference in the standards might cause a diverse
defendant sued in a Georgia superior court to remove the case to
federal court if possible.259 The plaintiffs lawyer would prefer
Georgia's sliding scale, balancing approach to the grant of an
interlocutory injunction instead of the Eleventh Circuit's
established "you must prove all four factors" approach. The
defendant's counsel would want the plaintiff to prove all of the
factors. Even if the balance of hardships decidedly favored the
plaintiff, he or she should still have to show a substantial
likelihood of success on the merits.

On the other hand, is the difference between the standards
really the decisive factor in choosing the forum? For example,
differences in jury selection practices, differences in discovery,
differences in docket management, and perceptions about
appointed judges instead of elected judges are among the
considerations that might affect a litigant's and his or her lawyer's
choice of where to file an action.260 Moreover, the difference
between the Georgia and Eleventh Circuit standards for
preliminary injunctive relief is not the same qualitatively as the
difference in duty of care at issue in Erie or the difference in what
tolled the running of a state statute of limitations in Ragan v.
Merchants Transfer & Warehouse Co.261 and Walker v. Armco Steel
Corp.262 The difference in the standards for preliminary relief does

258 See supra notes 46-51 and accompanying text.
259 See, e.g., Ferrero v. Associated Materials, Inc., 923 F.2d 1441 (11th Cir. 1991) (showing

a defendant who removed his case under diversity jurisdiction).
260 See, e.g., YEAZELL, supra note 7, at 5 (describing some relevant considerations when

choosing between two courts); see also Green, supra note 250, at 1892-96 (discussing the
rationale for discouraging forum shopping).

261 337 U.S. 530 (1949).
262 446 U.S. 740 (1980).
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not automatically result in a different outcome unlike the
differences at issue in those landmark decisions. The difference in
the standards might be one of many factors that a lawyer weighs
in choosing the forum, but it is not likely to be as decisive as the
differences between state and federal practice seen in some of the
Erie doctrine cases where state law was held to control including
in Erie itself, Guaranty Trust Co., Ragan and Walker.

2. Difference in Outcome. The next consideration is whether
the outcome of the litigation would in fact be substantially affected
by choosing the federal approach to weighing the four factors over
a state's approach. Is there a certainty or even a strong possibility
that a different result will follow from the choice?263 The answer is
no because a substantially different outcome should not
automatically result even when a state's standard clearly permits
a balancing or sliding scale approach, while the approach followed
in that state's federal circuit requires the moving party to meet his
or her burden on each factor.

First, the final decision after a full trial on the merits should
not be substantially affected by going with the federal standard
instead of a state's standard for provisional relief. A court's ruling
on a preliminary or interlocutory injunction is not final. That
ruling will have a significant practical impact in the litigation, but
the underlying dispute is not permanently resolved by a court's
ruling on a moving party's request for temporary relief. If the
provisional relief is granted the defendant is not permanently
barred from engaging in particular conduct. Preliminary or
interlocutory injunctions under both federal and state standards
are for a limited duration,264 and a "trial court's findings and legal
rulings at [this] stage" of litigation are subject to be "dissolved or
modified as the case develops" or circumstances change.265

263 Byrd v. Blue Ridge Rural Elec. Coop., 356 U.S. 525, 539 (1958) ("[C]learly there is not

present here the certainty that a different result would follow ... or even the strong
possibility that this would be the case.").

264 WRIGHT ET AL., supra note 6, § 2943, at 79 ("[Tlhey only afford temporary relief."); see
generally O.C.G.A. § 9-11-65(a) (2015) (detailing the interlocutory injunctions involvement
in the later trial).

265 Bishop v. Patton, 706 S.E.2d 634, 643 (Ga. 2011); see also Grossi Consulting, LLC v.
Sterling Currency Grp., LLC, 722 S.E.2d 44, 47 (Ga. 2012) ("The purpose of an interlocutory

1218 [Vol. 50:1169



A TYPICAL UNGUIDED ERIE CHOICE

Second, even though the grant or denial of an interlocutory or
preliminary injunction may often, "as a practical matter, end the
case,"266 it does not necessarily follow that a Georgia superior court
and a federal district court in Georgia would rule differently on a
request for provisional relief due to the difference in the standards.
Even though a court under Georgia's more flexible standard can
issue an interlocutory injunction without requiring the moving
party to satisfy each of the four criteria by a preponderance of the
evidence, it does not follow that utilizing the Eleventh Circuit
standard will lead necessarily to a different result on granting or
denying relief. When presented with the same facts at a
preliminary or interlocutory injunction hearing, it is likely that the
state court and the federal court will rule substantially the same
way. The primary concerns under both state and federal
standards are preventing irreparable harm and maintaining the
status quo pending the ultimate resolution of the dispute between
the parties.267 Under both approaches, the court must make an
assessment of the moving party's likelihood of success on the
merits, the threat of irreparable harm, the relative equities or
hardships of the parties, and the public interest. The risks of
making a faulty assessment of hardships, of the moving party's
likelihood of success on the merits, of irreparable harm, and of the
public interest are inherent in both approaches. This situation is
somewhat analogous to the judge versus jury determination of the
issue of immunity in Byrd, in which the Court assumed outcome
could be substantially affected but found no certain or even a
strong possibility that it would be.268

In the Capital Tool decision, the U.S. Court of Appeals for the
Fourth Circuit used some of this reasoning in responding to an
argument that a trial court's denial of a preliminary injunction in

injunction is preliminary and preparatory; it looks to a future final hearing, and while
contemplating what the result of that hearing may be, it does not settle what it shall be.").

266 YEAZELL, supra note 32, at 319.
267 Bishop, 706 S.E.2d at 638-39; WRIGHT ET AL., supra note 6, § 2948.1; see also Morath,

supra note 46, at 160 (saying that there has been no significant change in the rate at which
preliminary injunctions are granted in environmental cases post Winter but reporting that
environmental lawyers regard Winter as a serious problem).

268 See supra note 256 and accompanying text.

2016] 1219



GEORGIA LAW REVIEW

a diversity case was erroneous because Virginia's trade secret act
did not require a showing of irreparable injury.269 The court said
that the plaintiff, in making this argument, failed to understand
the difference between preliminary and permanent injunctive
relief; the goal of the former is to preserve the relative positions of
the parties until trial.270 Typically, the parties are not able to
provide the court with enough evidence to decide the merits at a
preliminary injunction hearing so it is necessary for the court to
"balance the hardships the parties [would] suffer pending [full]
trial according to the factors set forth in [the Fourth Circuit's]
Blackwelder Furniture Co. v. Selig Manufacturing Co." decision.271

The appellate court acknowledged that Blackwelder dealt with a
federal claim but said that the decision's principles also applied in
diversity cases.272 It then added that there was not much of a
difference between the Virginia and federal standards: under
either approach the plaintiff was not entitled to a preliminary
injunction as a matter of right.27 3 Accordingly, it was essential for
the district court to weigh several of the factors that traditionally
guided the grant or denial of a preliminary injunction.274

Decisions by federal district courts in New York and in Iowa
have reached similar results: the choice between the state and the
federal preliminary injunction standards is not likely to result in a
substantial difference in outcome, so the federal standard should
be used.275

269 Capital Tool & Mfg. Co. v. Maschinenfabrik Herkules, 837 F.2d 171, 172 (4th Cir. 1988).
270 Id.

271 Id. (citing Blackwelder, 550 F.2d 189 (4th Cir. 1977)).
272 Id. at 173.
273 Id. The court asserted that even if Virginia's trade secret act had lowered the hurdles

that had to be crossed before a judge could grant an injunction, that act still gave the court
discretion by providing that the threatened misappropriation of a trade secret may be
enjoined. Id.

274 Id.
275 Pro Edge, L.P. v. Gue, 374 F. Supp. 2d 711, 735 (N.D. Iowa 2005) ("[Tjhe

question ... would not be 'outcome determinative' as Iowa courts apply roughly the same
[standards], although the Iowa standard may... be more lenient."); Uncle B's Bakery Inc.
v. O'Rourke, 920 F. Supp. 1405, 1422 (N.D. Iowa 1996) ("[A~s a practical matter, [the]
application of federal rather than Iowa law.., would not be 'outcome determinative,' as
Iowa courts apply roughly the same test as do federal courts of [the Eighth Circuit]
although the Iowa standard may... be more lenient."); Curtis 1000, Inc. v. Youngblade, 878
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3. Inequitable Administration of the Laws. Although the
differences between a states and the applicable federal
preliminary injunction standard might lead to some forum
shopping, those differences do not raise the kind of litigant
inequality issues that concerned the Supreme Court in Erie and its
progeny.2

76

For instance, the duty of care the Erie Railroad owed a
trespasser was much lower under Pennsylvania law than under
the general federal common law which treated Tompkins as an
invitee-Tompkins wins as an invitee but he loses if he is deemed
a trespasser.277 The plaintiff in Guranty Trust Co. was barred by a
state statute of limitations while under federal equity practice it
was not barred by laches-the plaintiff had a viable claim in
federal court in contrast to having the claim time barred if state
law apphed.278 Also, the plaintiffs' claims in Ragan and Walker
were filed in a timely fashion under Federal Rule 3 but were not
served on the defendants within the statute of limitations as
required by state law-those plaintiffs were litigating in federal
court as opposed to having their claims time-barred and dismissed

F. Supp. 1224, 1244 (N.D. Iowa 1995) ("As a practical matter, application of federal rather
than Iowa law to the question... will not be 'outcome determinative.' "); Webcraft Techs.,
Inc. v. McCaw, 674 F. Supp. 1039, 1042 n.2 (S.D.N.Y. 1987) (noting defendant's argument
that New York law should dictate whether a preliminary injunction should be issued and
stating that the court was "convinced that preliminary relief [was] appropriate under the
New York, as well as the Second Circuit, standard"). Cf. Morath, supra note 46, at 160
(suggesting that there had not been a significant change in the rate at which preliminary
injunctions have been granted in environmental cases after Winter-supporting the
proposition in the text that the choice between the post-Winter federal standard and a
state's traditional sliding scale or balancing approach should not result in a substantial
difference in outcome).

276 FREER, supra note 13, at 517 (describing basic notes of litigant equality); Green, supra
note 250, at 1875 (discussing inequality created by substantially different state and federal
rules).

277 Eric R.R. Co. v. Tompkins, 304 U.S. 64, 70-71 (1938). Under state law, as a trespasser,
Tompkins would lose because he would have to prove willful or wanton behavior by the
railroad. Id. at 70. Under the general federal common law, as an invitee, he only had to
establish mere negligence and could win. Id.; see also FREER, supra note 13, at 515.

278 Guaranty Trust Co. v. York, 326 U.S. 99, 101 (1945). The lower court, sitting as a
court of equity, allowed the plaintiff to proceed because it was not guilty of laches. FREER,
supra note 13, at 526.
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in their respective state courts.279 In each of these venerable cases
the choice of federal law instead of state law was black and white:
the selection was decisive in determining whether the plaintiff had
a viable claim. From the defendants' perspectives there was
unequal administration of the laws in each case if the federal
courts were allowed to follow the federal practice or standard
instead of being controlled by the state practice or standard.

In contrast, following the preliminary injunction standard used
in a federal circuit like the Eleventh instead of a state's practice
like Georgia's interlocutory injunction standard does not result in
such an all or nothing, viable claim or no viable claim, in court or
thrown out of court, difference in respect to the plaintiff's
underlying claim. The choice does not result in litigant inequality.
In regard to the employment litigation hypothetical presented
earlier in this Article,280 the U.S. District Court for the Southern
District of Georgia sitting in Augusta could very well grant a
preliminary injunction virtually identical in all respects to an
interlocutory injunction granted by a Georgia Superior Court
sitting in Augusta on the same set of facts.

4. State and Federal Interests. The Byrd approach requires the
court to first determine whether the state practice is bound up
with substantive rights and obligations created by state law. If so,
state law controls.281 If not, then the court is to ask if there are
countervailing considerations inherent in the federal approach. If
there are, then the federal practice ordinarily should be
followed.28 2  "Unfortunately, the [Supreme] Court has never
defined 'bound up.' It seems, though, that the phrase encompasses
things that define the state's assessment of when someone is
entitled to recover from another."2s3 Moreover, the Court did not

279 Walker v. Armco Steel Corp., 446 U.S. 740, 742-43 (1980); Ragan v. Merchs. Transfer

& Warehouse Co., 337 U.S. 530, 531-32 (1949); see also FREER, supra note 13, at 528
(discussing the limitations practice in Ragan). But see Green, supra note 250, at 1896-1900
(presenting a different view about what this means).

?80 See supra Part II.
281 Byrd v. Blue Ridge Rural Elec. Coop., 356 U.S. 525, 536-37 (1958); FREER, supra note

13, at 531-35; Green, supra note 250, at 1879; YEAZELL, supra note 7, at 264 n.3.
282 356 U.S. at 537-38; YEAZELL, supra note 7, at 264 n.3.
283 FREER, supra note 13, at 533.
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provide guidance about weighing competing state and federal
interests.2 4 Nevertheless, this Article takes a stab at assessing
and weighing state and federal interests in the context of the
discrepancy between Georgia's and the Eleventh Circuit's
respective interlocutory and preliminary injunction standards.

Although the codification of equity by the Georgia legislature in
the nineteenth century can be seen as evidencing the state's strong
interest-making this important area of practice predictable and
concrete,28 5 codification did not set Georgia's equity practice and
procedure at odds with federal interests and federal equity
practice. The standards are not competing. Instead, state and
federal interests are congruent. Preliminary injunctions granted
by federal district courts in Georgia and interlocutory injunctions
issued by Georgia's superior courts are intended to maintain the
status quo pending the outcome of a full trial on the merits.286

Both the Georgia legislature and the Georgia Supreme Court
direct lower courts to use caution and prudence in ruling on
requests for interlocutory injunctions.28 7 Similarly, the Eleventh
Circuit has said that the "preliminary injunction is an
extraordinary and drastic remedy.'288 The Georgia Civil Practice
Act has a bond requirement for interlocutory injunctions in section
9-11-65(c)28 9 and so does Federal Rule 65(c) in regard to
preliminary injunctions.290 Both the Georgia Code and the U.S.
Code allow immediate appeals of the grant or denial of these

2s0 Id. at 535.
285 See supra notes 83-97 and accompanying text.
286 Ga. Latino Alliance for Human Rights v. Deal, 793 F. Supp. 2d 1317, 1323, 1339 (N.D.

Ga. 2011), affd in part, rev'd in part sub nom. Ga. Latino Alliance for Human Rights v.
Governor of Ga., 691 F.3d 1250, 1269 (11th Cir. 2012); Bishop v. Patton, 706 S.E.2d 634,
638 (Ga. 2011); Green v. Waddleton, 654 S.E.2d 204, 206 (Ga. Ct. App. 2007).

287 O.C.G.A. § 9-5-8 (2007); Bishop, 706 S.E.2d at 638.
288 Four Seasons Hotels & Resorts, B.V. v. Consorcio Barr, S.A., 320 F.3d 1205, 1210 (11th

Cir. 2003).
- O.C.G.AK § 9-11-65(c) (2015).
290 FED. R. CIV. P. 65(c). Federal Rule 65(c) seems to require the posting of a bond while

Georgia's version is permissive. Compare id. ("The court may issue a preliminary
injunction.., only if the movant gives security...."), with O.C.G.A. § 9-11-65(c) ("As a
prerequisite to the issuance of... an interlocutory injunction, the court may require the
giving of security .... ").
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injunctions.91 Finally, the standard of appellate review for the
grant or denial of these injunctions is the same in both the Georgia
Supreme Court and the Eleventh Circuit; abuse of discretion.292

Justice Frankfurter's Guaranty Trust Co. discussion of the
authority of federal courts to hear and decide equity suits in cases
of diversity jurisdiction, although perhaps dicta,293 says a great
deal about federal interests and the relationship between equity in
the states and equity practice in the federal courts.294 He wrote
that "Congress never gave, nor did the federal courts ever claim,
the power to deny substantive rights created by State law or to
create substantive rights denied by State law. ' 295 But

[t]his does not mean that whatever equitable remedy
is available in a State court must be available in a
diversity suit in a federal court, or conversely, that a
federal court may not afford an equitable remedy not
available in a State court. Equitable relief in a federal
court is of course subject to restrictions: the suit must
be within the traditional scope of equity as historically
evolved in the English Court of Chancery...; a plain,
adequate and complete remedy at law must be
wanting...; explicit Congressional curtailment of
equity powers must be respected.. .; the constitutional
right to trial by jury cannot be evaded .... That a
State may authorize its courts to give equitable relief
unhampered by any or all such restrictions cannot
remove these fetters from the federal courts.... State
law cannot define the remedies which a federal court
must give simply because a federal court in diversity
jurisdiction is available as an alternative tribunal to
the State's courts. Contrariwise, a federal court may

291 Compare 28 U.S.C. § 1292(a)(1) (2012), with O.C.G.A § 5-6-34(a)(4) (2013).
292 Horton v. City of St. Augustine, 272 F.3d 1318, 1326 (11th Cir. 2001); Bishop, 706

S.E.2d at 638; Hampton Island Founders v. Liberty Capital, 658 S.E.2d 619, 623 (Ga. 2008).
293 Cross, supra note 9, at 174 (suggesting Justice Frankfurter's discussion was dicta);

Crump, supra note 9, at 1241 (same).
294 See generally Guaranty Trust Co. v. York, 326 U.S. 99 (1945).
295 Id. at 105.
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afford an equitable remedy for a substantive right
recognized by a State even though a State court cannot
give it.... [T]he body of adjudications concerning
equitable relief in diversity cases leaves no doubt that
the federal courts enforced State-created substantive
rights if the mode of proceeding and remedy were
consonant with the traditional body of equitable
remedies, practice and procedure, and in so doing they
were enforcing rights created by the States and not
arising under any inherent or statutory federal law.296

Dicta or not, this passage shows that there are affirmative
federal considerations at work in regard to a federal court's
exercise of its equitable power.297 Given the similarities between
the federal and Georgia standards for provisional relief, these
should not be regarded as countervailing considerations as in Byrd
where the federal system's allocation of functions between judge
and jury and the command of the Seventh Amendment were at
odds with the South Carolina practice of having the judge decide a
particular contested issue.298 Still, these federal interests and
considerations are weighty and giving them effect is consistent
with the fact that the "federal system is an independent system for
administering justice to litigants who properly invoke its
jurisdiction. '299 These considerations weigh in favor of having a
federal district court in Georgia exercising diversity jurisdiction
apply the Eleventh Circuit's preliminary injunction standard
instead of Georgia's interlocutory injunction standard. This would
not be at odds with Georgia's interests.

D. WHAT ABOUT PRESUMPTIONS?

Another issue that needs to be considered in making the choice
between state and federal standards for the grant of a preliminary

296 Id. at 105-07 (footnotes omitted) (citations omitted).
297 Cf. Cross, supra note 9, at 231-32; Crump, supra note 9, at 1257-58.
298 Byrd v. Blue Ridge Rural Elec. Coop., 356 U.S. 525, 537-39 (1958).
299 Id. at 537.
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injunction concerns the use of presumptions. If a state court is
able to apply certain presumptions in weighing the four traditional
criteria for provisional relief, does a federal court in that state
have to apply those presumptions or would that be contrary to the
U.S. Supreme Court's eBay decision rejecting categorical
presumptions in regard to the grant of permanent injunctions?300

It has been asserted that eBay has had a "cataclysmic effect" in the
lower courts, and that established presumptions which were
applied when preliminary injunctions were sought have been
swept away.30 1

For example, in patent cases prior to eBay it was often
presumed that the violation of the patent owner's right to exclude
justified a preliminary injunction given the difficulty of protecting
this right through monetary remedies that allowed the infringer to
continue using the patented invention against the patent owner's
wishes.30 2 Similarly, under Georgia's equity jurisprudence there
are a number of situations where irreparable harm is presumed
when the plaintiff shows that a particular right is being violated
by the defendant. The two Georgia Supreme Court decisions
discussed earlier in this Article illustrate how these presumptions
can work. In the Stiles Apartments, Inc. litigation, the plaintiffs
property interests were threatened by local government and
irreparable harm was presumed due to the unique nature of an
interest in real property.30 3 Similarly, in the litigation over the
DeKalb County ordinances ostensibly aimed at restricting nude
dancing, which is recognized as expressive conduct under

300 eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 395 (2006); LAYCOCK, supra note 33,
at 340 n.4 (discussing split of authority over confused viability of presumptions after eBay);
Gergen, Golden & Smith, supra note 38, at 211-13 (discussing presumptions); see also
Robert Bosch LLC v. Pylon Mfg. Corp., 659 F.3d 1142, 1149-50 (Fed. Cir. 2011) (holding
that eBay abolishes any presumption of irreparable injury in patent cases but reversing a
district court's refusal to enter an injunction in view of the plaintiffs loss of market share
and pricing power along with the difficulty of measuring damages).

301 Gergen, Golden & Smith, supra note 38, at 205.
302 eBay, 547 U.S. at 395 (Roberts, C.J., concurring).
303 Unified Gov't of Athens-Clarke Cnty. v. Stiles Apartments, Inc., 723 S.E.2d 681, 683

(Ga. 2012); see also Focus Entm't, Int'l, Inc. v. Partridge Greene, Inc., 558 S.E.2d 440, 446
(Ga. Ct. App. 2001) ("[Wlhen an interest in land is threatened with harm, equitable
injunctive relief is appropriate."); supra notes 118-34 and accompanying text.
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Georgia's free-speech clause,30 4 the court was willing to presume
irreparable harm in light of threats, the ordinances posed to those
free-speech interests.305 Similarly, Georgia courts have frequently
stated that fraudulent transfer cases are amenable to interlocutory
injunctive relief in order to prevent a defendant from placing
assets beyond the court's reach and thus leaving the plaintiff
remediless.3 6  Courts in other jurisdictions have said that a
plaintiff does not have to plead or prove irreparable harm when it
is able to show the violation of a statute that authorizes injunctive
relief.3

07

There is, however, uncertainty in the federal courts after the
U.S. Supreme Court's decision in eBay v. MercExchange as to
whether such categorical presumptions can still be made.308 The
eBay case deals with permanent injunctions, but it is having an
impact on how federal courts are ruling on preliminary injunctions
as well. 30 9 For example, in Osmose, Inc. v. Viance, LLC, the
Eleventh Circuit asked, but did not decide, whether irreparable
harm could still be presumed after the eBay decision once it
determined that the defendant had made false statements and

304 See Harris v. Entm't Sys., Inc., 386 S.E.2d 140, 141-42 (Ga. 1989).

305 Great Am. Dream, Inc. v. DeKalb Cnty., 727 S.E.2d 667, 670 (Ga. 2012); see also supra

notes 134-55 and accompanying text.
" Bishop v. Patton, 706 S.E.2d 634, 639 (Ga. 2011) (citing Edwards v. United Food

Brokers, 22 S.E.2d 812 (Ga. 1942); Kinard v. Ryman Farm Homeowners' Ass'n, 598 S.E.2d
479 (Ga. 2004)); see also SRB Inv. Servs., LLLP v. Branch Banking & Trust Co., 709 S.E.2d
267, 273-74 (Ga. 2011) (reaffirming Bishop). But see O.C.G.A. § 9-5-6 (2007) (providing
that, as a general rule, creditors without liens may not enjoin their debtors from disposing
of property).

307 Capital Tool & Mfg. Co. v. Maschinenfabrik Herkules, 837 F.2d 171, 172 (4th Cir.
1988); E.I. DuPont de Nemours & Co. v. Kolon Indus., 894 F. Supp. 2d 691, 698, 704 (E.D.
Va. 2012). But see England v. USA Fed. Credit Union, 2008 WL 660294, at *2 (M.D. Fla.
Mar. 6, 2008).

3-0 547 U.S. 388 (2006); Robert Bosch LLC v. Pylon Mfg. Corp., 659 F.3d 1142, 1149-50
(Fed. Cir. 2011) (discussing viability of presumptions after eBay); see Gergen, Golden &
Smith, supra note 38, at 211-13. Courts used to presume irreparable injury in intellectual
property cases because damages are very difficult to measure but courts are now split on
whether any such presumption is allowed. LAYCOCK, supra note 33, at 340 n.4.

309 Monsanto Co. v. Geertson Seed Farms, 130 S. Ct. 2743 (2010) ("[A]nd once again, the
Court appeared oblivious to any differences between permanent and preliminary injunctions."
(reaffirming eBay's four factor text)); see also LAYCOCK, supra note 33, at 341 n.7 (discussing
Monsanto and its impact); Gergen, Golden & Smith, supra note 38, at 205, 210-13.
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misrepresentations about the plaintiffs product.310  In North
American Medical Corp. v. Axiom Worldwide, Inc. the Eleventh
Circuit declined to decide whether the lower court was correct,
after the eBay decision, to hold that a finding of "trademark
infringement [gave] rise to a presumption of irreparable injury."311

"In other words, we decline to address whether such a
presumption is the equivalent of the categorical rules rejected by
the Court in eBay."312

The basic question is as follows: if a federal circuit court applies
the lessons about permanent injunctions from eBay to preliminary
injunctions so that traditional presumptions about irreparable
harm are rejected, such as the categorical rules that were rejected
in eBay, then is a federal district court in that circuit, hearing a
diversity case, prevented from using presumptions about
irreparable harm that would otherwise be followed in the forum
state's courts? Specifically, can a federal district court in Georgia,
in ruling on a preliminary injunction in a diversity case, consider
and weigh Georgia's equity jurisprudence on presumptions of
irreparable harm?

One answer is to recognize that presumptions are not per se
rules. They are rebuttable principles, derived from years of
practical experience, which have simplified litigation. The Georgia
Code provides that the "[a]ctual or threatened misappropriation [of
a trade secret] may be enjoined."313 A court may very well refuse
to grant an injunction against a misappropriation of trade secrets
when damages are shown to be an adequate remedy.314 Although
Georgia courts have stated that "when an interest in land is
threatened with harm, equitable injunctive relief is
appropriate,"315 this presumption "does not preclude the denial

310 612 F.3d 1298, 1320 (11th Cir. 2010) C[No presumption was necessary because [the trial

court found that] the advertisements, on their face, would likely cause irreparable harm.').
1 522 F.3d 1211, 1228 (11th Cir. 2008) (declining to address the question because the

district court had not addressed the effect of eBay).
312 Id.
313 O.C.G.A § 10-1-762(a) (2009) (emphasis added).
314 Amedisys Holding, LLC v. Interim Healthcare of Atlanta, Inc., 793 F. Supp. 2d 1302,

1314 n.15 (N.D. Ga. 2011).
315 Focus Entm't Int'l, Inc. v. Partridge Greene, Inc., 558 S.E.2d 440, 446 (Ga. Ct. App. 2001).
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of... an interlocutory injunction when the [court determines that
the plaintiff] is unlikely to prevail on his claim."3 16 Similarly, a
motion to enjoin the operation of a nuisance that allegedly harms
the moving party's property interests might be denied if the court
finds that the plaintiff has lived next to the alleged nuisance for
several years and that the requested injunction would alter the
status quo.317 Although presumptions have simplified litigation by
being practical and by reflecting many years of dealing with
certain kinds of disputes time and time again, they do not
guarantee particular results. Another answer is that federal
courts should not read eBay as replacing traditional approaches to
the tests for preliminary relief. Instead, they should continue to
employ the "structured sets of presumptions and safety valves that
have characterized traditional [equity] practice."318

V. CONCLUSION

The standard for granting preliminary injunctions in some
states is not the same as the preliminary injunction standard that
is used in the federal district courts in the federal circuit where
the state is located. For example, the standard for interlocutory
injunctions in Georgia is not the same as the standard for
preliminary injunctions used in the Eleventh Circuit. Georgia's
superior courts and the federal district courts in Georgia consider
four similar factors in deciding whether to grant or deny
provisional injunctive relief, but a balancing or sliding-scale
approach can be used in Georgia's courts where the moving party
need not prove all four of the factors. In contrast, the Eleventh
Circuit insists that the plaintiff must clearly establish the burden
of persuasion as to all four elements. The interlocutory injunction
standard in Georgia's courts is not as demanding as the

316 Toberman v. Larose Ltd., 637 S.E.2d 158, 162 (Ga. Ct. App. 2006).
317 Green v. Waddleton, 654 S.E.2d 204, 206 (Ga. Ct. App. 2007) (involving a plaintiff who

had lived next to a kennel for several years before alleging it was a nuisance and seeking
injunctive relief); DBL, Inc. v. Carson, 585 S.E.2d 87, 92 (Ga. Ct. App. 2003) (involving a
similar result in respect to a marina that had been operating in front of the plaintiffs
property for years).

318 Gergen, Golden & Smith, supra note 38, at 206.
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preliminary injunction standard in Georgia's federal district
courts.3

19

This kind of difference in the standards for preliminary
injunctions between a state court and a federal court in that state
implicates the principles announced in Erie Railroad Company v.
Tompkins320 and that venerable decision's progeny. Specifically,
should a federal district court in Georgia apply the Eleventh
Circuit's standard in a diversity case or does the Erie doctrine
require it to apply Georgia's standard for interlocutory
injunctions? It is reasonable to assume that a plaintiff seeking to
enjoin particular actions by a diverse defendant would prefer the
Georgia standard and would forum shop by filing his or her claim
in a Georgia superior court, and that the diverse defendant would,
in turn, remove the case to federal district court if possible. Also,
it is conceivable, given the discrepancy between the standards,
that there could be a difference in outcome on the grant or denial
of provisional injunctive relief depending on which standard is
applied-with the plaintiff favoring Georgia's interlocutory
injunction standard because it is not as demanding as the
Eleventh Circuit standard.

Notwithstanding the possibility of forum shopping and of
different outcomes on the grant or denial of the interlocutory or
preliminary injunction, this Article concludes that a federal
district court should apply its circuit's standard, not the forum
state's standard. This conclusion is not justified by saying Federal
Rule of Civil Procedure 65(a) is on point and controls, or because
the choice of the appropriate standard is simply a matter of
procedure. Rather, it is justified by analyzing and weighing the
several factors that were announced by the U.S. Supreme Court in
Hanna v. Plumer and Byrd v. Blue Ridge Rural Electric
Cooperative, Inc.321 for the typical unguided Erie choice. Of these
factors, the most important are: that the differences between the
standards do not result in litigant inequality, that the forum

319 See supra notes 21-27 and accompanying text.
320 304 U.S. 64 (1938).
321 380 U.S. 460 (1965); 356 U.S. 525 (1958); see also supra notes 249-99 and accompanying

text.
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state's and the federal circuit's interests in the grant or denial of
equitable relief are not at odds but congruent, and that the grant
or denial of this interim equitable relief is provisional and not a
final adjudication of the merits of the claim. Moreover, given the
similarity of the four criteria weighed by the respective courts,
there is a good chance that the state court and a federal district
court in the forum state would, on the same set of facts, enter
substantially similar orders on a plaintiffs motion for an
interlocutory or preliminary injunction.




