











October 2017] Chevron in the Circuit Courts 59

The Court clarified in May 2013 in City of Arlington v. FCC that Chev-
ron applied to regulatory-jurisdiction questions largely because of the diffi-
culty of distinguishing run-of-the-mill interpretation questions from so-
called jurisdictional ones.?”! Before that ruling, however, Eskridge and Baer
had found that the Court applied Chevron to regulatory-jurisdiction ques-
tions only 34.4% of the time.?>? The circuit courts, however, appeared to do
a better job of anticipating City of Arlington. Interpretations concerning reg-
ulatory jurisdiction made up 105 out of our 1,558 interpretations (6.7%).2
Of those 105, the circuit courts applied Chevron deference to 78 of them
(74.3%).%** Notably, this Chevron-application rate to regulatory-jurisdiction
interpretations (74.3%) was basically the same for all interpretations
(74.8%).

Although we did not directly code for major questions, we can get a
sense of how the courts responded to Oregon v. Gonzales’s exception that
declines to apply Chevron to changed agency positions as to major ques-
tions.>> To do so, we can parse the regulatory-jurisdiction interpretations
further by considering the frequency to which the circuit courts applied
Chevron to agency interpretations concerning their jurisdictional or regula-
tory authority that replaced a prior, inconsistent interpretation (what we
refer to as “evolving interpretations”). Of the 19 evolving interpretations
that concerned regulatory jurisdiction, the circuit courts applied the Chev-
ron framework 17 times (89.4%). This application rate was significantly
higher than the average Chevron-application rates for all regulatory-jurisdic-
tion interpretations (74.3%) and all interpretations, regardless of type, com-
bined (74.8%). Despite these small numbers and the limited inferences that
we can draw from them, this finding suggests courts have not internalized
Gonzales’s step-zero exception.

Nevertheless, agency-win rates suggest that the circuit courts may be
slightly uncomfortable deferring to agencies on these seemingly more signif-
icant matters. Under any deference regime, agencies prevailed on regulatory-
jurisdiction matters only 63.8% of the time (67 of 105 interpretations). That
win rate is somewhat fower than the overall agency-win rate of 71.4%. Simi-
larly, despite receiving Chevron deference at basically the same rate as nor-
mal, agencies’ regulatory-jurisdiction interpretations prevailed 70.5% of the
time, a lower win rate than that of 77.4% for all Chevron applications. (That

251.  See supra note 84 and accompanying text.
252. Eskridge & Baer, supra note 10, at 1131.

253. Like the Supreme Court, our impression, too, was that this variable was difficult to
code because of the difficulty in identifying which interpretations were “jurisdictional,” so we
erred on the side of being underinclusive.

254. Our coded decisions included only four decided after City of Arlington. Riffin v. Sur-
face Transp. Bd., 733 F.3d 340 (D.C. Cir. 2013); Dandino, Inc. v. U.S. Dep’t of Transp., 729
F.3d 917 (9th Cir. 2013); Oklahoma v. EPA, 723 F.3d 1201 (10th Cir. 2013); Helicopter Ass’n
Int’l v. FAA, 722 F.3d 430 (D.C. Cir. 2013). Only Dandino, which had a mixed question of
judicial and regulatory jurisdiction, did not apply Chevron. See Dandino, 729 F.3d at 920 n.1.

255.  See supra note 99 and accompanying text.
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said, Chevron still mattered, as agencies prevailed on regulatory-interpreta-
tions 70.5% of time with Chevron, and only 44.4% of time without it.) In
the 17 of 19 instances when Chevron applied to an agency’s evolving regula-
tory-jurisdiction interpretation (similar to the Gonzales issue), the agency-
win rate was 63.2% (12 wins). These slightly lower rates perhaps arise from
the general significance of agency decisions or aggressive agency interpreta-
tions to expand their dominion.

As for state-law preemption, the doctrinal and scholarly dispute con-
cerning the suitability of Chevron deference to state-law preemption may not
be significantly meaningful to agencies. We uncovered only 25 interpreta-
tions concerning preemption in our dataset. Of those, the agency prevailed
80.0% of the time (20 of 25 cases). The agencies always prevailed when the
court applied no deference or did not indicate whether deference applied,
although there were only three of these decisions. The courts applied Chev-
ron to 76.0% of the interpretations (19 of 25), and agencies prevailed 78.9%
of the time under Chevron, meaning that the Chevron-application and
agency-win rates were approximately the same as our database averages for
both variables in all interpretations (74.8% application rate and 77.4%
agency-win rate). This win rate under Chevron of 78.9% is near the agency-
win rate for preemption questions when the circuit courts did not apply
Chevron (83.3%).

Despite the scholarly call for Skidmore deference to apply to state-law
preemption (from one of us and others)>¢ and the finding (from a study by
the other of us) that a majority of 128 agency rule drafters surveyed indi-
cated that Congress does not delegate preemption matters to agencies,”’ the
Skidmore-application rate is 12.0% (3 of 25), roughly the same rate for our
entire database (10.8%). Indeed, only one of those applications involved an
agency rulemaking, where Chevron would be more likely to apply under
Mead.?s® Based on this small number of Skidmore decisions, the agency-win
rate is more than ten percentage points greater than the database average for
Skidmore (66.7% to 56.0%). The agency-win differential between Chevron
and Skidmore deference, therefore, decreases from more than twenty per-
centage points for all relevant interpretations in our database to about twelve
points for preemption-related interpretations. Again, however, we are deal-
ing with small numbers.

Regulatory jurisdiction and state-law preemption together provide find-
ings concerning two sensitive matters. These findings suggest that the circuit

256. See Barnett, supra note 76, at 22—51; Kent Barnett, Improving Agencies’ Preemption
Expertise with Chevmore Codification, 83 ForpHaM L. Rev. 587 (2014) [hereinafter Barnett,
Improving Agencies’ Preemption Expertise]; Mendelson, supra note 92, at 742; Nina A. Mendel-
son, A Presumption Against Agency Preemption, 102 Nw. U. L. Rev. 695, 698 (2008); Catherine
M. Sharkey, Products Liability Preemption: An Institutional Approach, 76 Go. WasH. L. Rev.
449, 491-98 (2008).

257. See Walker, supra note 94.

258. See Farina v. Nokia, Inc., 625 F.3d 97, 127 n.27 (3d Cir. 2010). The agency prevailed
in this decision.



October 2017} Chevron in the Circuit Courts 61

courts have not internalized the Supreme Court’s often vague and conflict-
ing signals over limiting Chevron’s application to certain matters because
they applied Chevron at higher rates to these matters than to all matters
combined. But the lower agency-win rates under Chevron for regulatory ju-
risdiction suggest that agencies may account for judicial unease as part of
their overall judicial review. All of this said, our findings do not allow us to
make any definite conclusions based on the nature of the Court’s unclear
directives, the relatively small number of decisions that arise in the circuit
courts on these matters, the limited questions that we coded, and the inher-
ent limitations in our coding methodology that cannot account for ad hoc
concerns in the opinions or concerns that the courts did not express.

B. Interpretive Continuity

Interpretive continuity has a complex role in deference doctrines and
judicial interpretation generally.?® Interpretive continuity is relevant to
whether agencies receive Skidmore deference,?® but Chevron itself stated that
such continuity is not germane to Chevron deference.?®' Nevertheless, both
before and after Chevron, the Court has identified its presence at times as a
factor to consider when reviewing an agency’s interpretation.?s? Eskridge
and Baer found that, despite the Court’s tendency not to apply Chevron
where it would appear to apply,?®* “the overwhelming majority of the cases
in which the Court invokes Chevron (70.6%) involve a long-standing or
fairly stable interpretation. Indeed[,] this category dwarfs applications of
Chevron where the agency interpretation is recent (27.1%) or evolving
(2.4%),”%5* suggesting that the Court does not follow its own pronounce-
ments as to Chevron’s applicability. Long-standing interpretations had an
overall success rate under any deference regime of 73.2%, while recent and
evolving interpretations had lower win rates of 66.9% and 60.5%, respec-
tively, in the Supreme Court.?® We sought to determine how long-standing
and newer interpretations fared in the circuit courts.

259. See generally Anita S. Krishnakumar, Longstanding Agency Interpretations, 83 FOrp-
HaM L. Rev. 1823 (2015), for a thoughtful treatment of interpretive continuity in judicial
deference and interpretation.

260. See supra note 40 and accompanying text.

261. See supra note 47 and accompanying text; see also Merrill, supra note 10, at 977
(“[Chevron] appeared to downgrade the frequently cited factor stressing the importance of
agency views that were long-standing and consistent.”); Scalia, supra note 3, at 517 (“[Under
Chevron,| there is no longer any justification for giving ‘special’ deference to ‘longstanding and
consistent’ agency interpretations of law.”).

262. See Barnhart v. Walton, 535 U.S. 212, 222 (2002) (noting that interpretive duration,
among other things, influences deference); Merrill, supra note 10, at 972~73 (discussing defer-
ence before Chevron).

263. See Eskridge & Baer, supra note 10, at 1134--35.

264. Id. at 1133—34.

265. Based on these and other findings, Eskridge and Baer determined that the Court’s
favorable treatment of long-standing interpretations “stands the Chevron Revolution on its
head.” Id. at 1150.
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Based on information that we could glean from the opinion itself, we
coded the duration of interpretations as long-standing, evolving (meaning
that one interpretation replaced a prior one), recent (meaning that a new
interpretation did not replace a prior one), and unclear. Our coding was
similar to Eskridge and Baer’s, except that we added an “unclear” category.
We coded interpretations where the court made some reference to the stabil-
ity or date of the agency interpretation, while we coded those for which we
could not discern the longevity from the decision as “unclear.” We had a
fairly even sample of interpretations of long-standing, recent, and unclear
vintage. Approximately one-third of our interpretations were long-standing
(34.5%), one-third were of unknown duration (35.0%), and one-third were
either recent or evolving (30.5%).

Our data indicate that long-standing interpretations prevailed more fre-
quently than other interpretations. Of all long-standing interpretations re-
gardless of deference regime, agencies prevailed 82.3% of the time—far
ahead of ones that were evolving (59.8%), recent (65.9%), or of unknown
duration (67.8%). As compared to Eskridge and Baer’s findings, the long-
standing interpretations fared even better in the circuit courts (about nine
percentage points better), while the recent and evolving interpretations fared
about the same (both only one percentage point worse).?s¢ That said, if we
combine all interpretations under any deference regime for long-standing
interpretations and those whose duration is unclear (1,086 interpretations),
as it appears that Eskridge and Baer did, the agency-win rate (813 wins out
of 1,084 interpretations) falls to 75.0%, almost the same as theirs for long-
standing interpretations. Figure 12 summarizes these comparisons, with the
unknown category in our study broken out separately.

Figure 12. AGENCY-WIN RaTES BASED oN CONTINUITY OF
AGENCY STATUTORY INTERPRETATION
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266. See supra notes 263—265 and accompanying text.
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When it came to applying the Chevron framework, however, circuit
courts were not more likely to apply Chevron to long-standing interpreta-
tions than other interpretations. Courts applied Chevron to 76.2% of long-
standing interpretations (410 out of 538) and roughly the same frequency to
recent interpretations (76.1%, or 194 of 255 interpretations). The surprise
came with evolving interpretations. Circuit courts applied Chevron even
more frequently to them (86.3%, or 189 of 219 interpretations). When the
interpretation was unclear, courts applied Chevron 68.3% of the time (373 of
546 interpretations). When we parsed the data further to see whether courts
applied Chevron at different rates for long-standing versus new or evolving
interpretations that were presumptively Chevron-eligible (meaning those
from formal rulemaking or adjudication or notice-and-comment rulemak-
ing), the disparity disappeared. Circuit courts applied the Chevron frame-
work to 88.1% of long-standing formal interpretations and 87.7% of
evolving or recent formal interpretations (92.0% and 83.3%, respectively).¢”

Once Chevron applied, long-standing agency interpretations triumphed
again, especially over evolving ones. Long-standing interpretations prevailed
87.6% of the time. Interpretations of recent or unclear vintage were affirmed
at lower rates of 74.7% and 73.5%, respectively. Evolving interpretations, the
interpretations most likely to have Chevron apply, had the lowest agency-win
rate of 65.6%.268 Despite having the lowest agency-win rate under Chevron,
this win rate for evolving interpretations was actually its highest by a signifi-
cant margin under any of the deference regimes. Evolving interpretations
have the lowest win rate under every deference regime except de novo re-
view, often by wide margins. For instance, they had a 0.0% win rate in the
three instances when the courts identified no deference regime, in compari-
son to a win rate of 72.7% for long-standing interpretations. Likewise, evolv-
ing agency interpretations prevailed only 30.8% of the time under de novo
review (13 instances), with only recent interpretations doing more poorly
with a win rate of 16.7% (24 instances). Under Skidmore, evolving interpre-
tations prevailed only 21.4% of the time (14 instances), while recent ones

267. Long-standing informal interpretations received the Chevron framework only 32.5%
of the time, while evolving or recent informal interpretations received the Chevron framework
more often—both at 59.0%.

268. Because of differences in coding, it is difficult to compare our data with Kerr’s. He
compared consistent and inconsistent interpretations by scanning opinions to see if the courts
mentioned “changes in the agency’s interpretation over time” or not. If they didn’t, he as-
sumed consistency. See Kerr, supra note 17, at 24. We distinguished evolving interpretations
from all others based on a similar methodology, except that we marked those with no indica-
tion of an interpretation’s duration as unclear. If we combine our unclear, recent, and long-
standing interpretations that were subject to the Chevron framework (all of which would ap-
pear “consistent” under Kerr’s methodology), agencies prevailed 79.6% of the time (in 778 of
977 interpretations), a slightly higher rate than the 74% win rate that Kerr found. See id. at 32
chart 1. For inconsistent (or evolving) interpretations, his agency-win rate (68%), id., is
slightly higher than ours (65.6%). Ultimately, our differential between the win rates of consis-
tent and inconsistent interpretations (fourteen percentage points) is quite larger than his (six
percentage points).
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prevailed 46.2% of the time (26 instances) and long-standing ones 67.6% of
the time (71 instances). The findings are fully presented in Figure 13.

Based on our coding, we can further mine the data on recent and evolv-
ing interpretations. When courts reviewed evolving or recent interpretations
under Chevron, certain of those interpretations did significantly better than
others. Of the 383 recent or evolving interpretations to which courts applied
Chevron, they arose in response to new or amended statutes (98), agencies
facing new issues (95 interpretations), changed facts or judicial decisions
(91), the agency’s practical experience (67), new presidential administrations
(8), reevaluated litigating positions (3), or in response to a judicial decision
(1)—with the remainder for unclear reasons (20). Agency interpretations in
the four largest categories all prevailed under Chevron at relatively consistent
and high rates: from a high of 73.1% and 72.5% for practical experience and
changed circumstances, respectively, to 70.4% and 69.5% for new statutory
provisions and new issues, respectively. A sharp drop occurred when the
reasons weren’t clear (60.0%, based on 20 interpretations) or the changed
interpretation came from a new -administration (50.0%, based on 8
interpretations).

FI1GURE 13. AGENCY-WIN RATES BASED oN CONTINUITY OF AGENCY
STATUTORY INTERPRETATION, BY DEFERENCE DOCTRINE {n=1558)
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What to make of this continuity data?

First, the findings suggest that the circuit courts have followed Chevron’s
command that Chevron applies with equal force to all agency positions,
whether they are changed, new, or long-standing. The circuit courts’ Chev-
ron-application rate was similar for recent and long-standing interpreta-
tions, and the rate even increased for evolving interpretations, perhaps
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because the government went out of its way to point out Chevron’s com-
mand on the duration issue. 26° Moreover, when we filtered the data further
to compare long-standing with new or evolving interpretations that were
presumptively Chevron-eligible, the courts applied Chevron at almost the
same rate (88.1% and 87.7%, respectively).

Second, once Chevron applied, interpretive duration seems to matter,
although the nature of that relationship is unclear. Long-standing interpre-
tations prevailed 87.6% of the time, approximately thirteen and fourteen
percentage points more often than new interpretations and those of unclear
duration, respectively, and twenty-two percentage points more often than
evolving interpretations. Accounting for an interpretation’s longevity in the
deference process, despite seeming contrary to Chevron itself, would be con-
sistent with courts thinking of deference on a sliding scale, as Justice Breyer
has long advocated, perhaps most successfully in Barnhart. And it would be
consistent with the Court’s recent invocation of interpretive duration when
it blessed a Patent and Trademark Office rule under Chevron step two.?”° But
it may also be that long-standing interpretations are more likely to be better
thought-out and less aggressive than more recent, especially changed, ones.

The noticeable lack of agency success when a new administration simply
changes the interpretation might suggest that circuit courts have not fully
embraced the political-accountability theory that undergirds Chevron. Chev-
ron recognized that the political branches had more accountability than
unelected judges and were in a better position to make policy choices inher-
ent in interpretive issues.?’' Indeed, the Chevron Court deferred to the Rea-
gan Administration’s interpretation, despite the fact that the Carter
Administration had interpreted the term at issue differently.?”? Or it could
show judicial discomfort with APA arbitrary-and-capricious review, which
some decisions have folded into Chevron step two (as opposed to treating it
as a distinct step).?”? In Motor Vehicles Manufacturers Ass’n v. State Farm
Mutual Automobile Insurance Co., Justice Rehnquist’s partial dissent, joined
by three other justices, blessed an agency’s reasonable reappraisal of costs
and benefits in light of a new administration,?”* but the majority’s silence on
this point and preference for technocratic analysis has been understood to
mean that changes based on political forces are improper.2”> Ultimately,

269. This strategy is consistent with the “playbook” that federal government litigators use
to defend agency statutory interpretations, which “tends to be based on general principles of
administrative law.” Walker, supra note 107, at 154; see also Walker, supra note 156, at 77—87
(exploring in greater detail this playbook, which is based in part on experiences working on
the Justice Department’s Civil Appellate Staff).

270. See Cuozzo Speed Techs., LLC v. Lee, 136 S. Ct. 2131, 2145 (2016).

271. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 865—66 (1984).

272. See id. at 85758, 866.

273. See Kathryn A. Watts, Proposing a Place for Politics in Arbitrary and Capricious Re-
view, 119 YaLe L.J. 2, 8 n.15 (2009) (discussing courts that combine step two and arbitrary-
and-capricious review and scholars who support them).

274. 463 U.S. 29, 59 (1983) (Rehnquist, J., concurring in part and dissenting in part).

275. Watts, supra note 273, at 5.



66 Michigan Law Review [Vol. 116:1

however, the small number of interpretations limits the inferences that one
can draw from them. Indeed, that only 9 of the 474 total recent or evolving
interpretations expressly implicated change in administration may reflect
agencies’ strategic decisionmaking to avoid justifying a new or different in-
terpretation on political grounds. And, notably, these data do not tell us
when courts are expressly referring to an interpretation’s duration as part of
their analysis. We discuss the invocation of factors, including duration, in
Section VI.C.

Third, Skidmore seems to be working much as expected. Interpretive
consistency is a germane factor under the doctrine that favors an agency’s
position. Long-standing interpretations prevailed more frequently (67.6%)
than others, indeed at a rate above the average rate for all Skidmore decisions
(56.0%). The other interpretations” agency-win rates were below the average,
as one would expect: 21.4% for evolving ones, 46.2% for new ones, and
54.4% for ones of unclear duration. It makes sense that if consistency were
the concern, new decisions would not evidence inconsistency (because there
is no prior interpretation with which to be inconsistent) and thus should
prevail more frequently than evolving ones that do, even if at a lesser rate
than long-standing, consistent ones.

Finally, agencies seeking to issue evolving interpretations should be
mindful of how they do so. Although agency-win rates were at their nadir
for those interpretations under nearly every deference regime, agencies seem
to be able to significantly improve their win rates by providing the interpre-
tations with the force of law to render it more likely that they obtain Chev-
ron deference, under which evolving interpretations prevailed 65.6% of the
time. When agencies use less-formal means, courts are much less likely to
apply the Chevron framework—only 59.0% for informal evolving interpre-
tations but 92.0% for formal ones. With Chevron, the agency-win rate was
65.6%, but it plummeted to 30.8% with de novo review. And they plum-
meted forty-four percentage points from the 65.6% win rate under Chevron
to the 21.4% win rate under Skidmore. Moreover, even with Chevron defer-
ence, agencies should carefully consider the reasons for the change. Changes
based on differing political administrations or unclear changes suffered sig-
nificantly lower win rates. When changing interpretations, agencies will
likely place themselves on better footing by clearly pointing to changed facts
and their experience to support the change.

C. Traditional Deference Factors or Theoretical Grounds

Before Chevron, the courts evaluated various factors in an ad hoc man-
ner to determine whether to defer to agency interpretations. These factors
included whether the matter fell within the agency’s expertise, its careful
consideration over a long period of time, congressional delegation, its con-
temporaneity with the statute’s enactment, or vague notions of congres-
sional ratification. 276 Although Chevron and Mead had suggested that some

276. See Merrill, supra note 10, at 973-74.
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of these factors were more important than others (delegation) or no longer
relevant (consistency) when deciding whether Chevron applied, the Court’s
dicta in Barnhart referred to more than delegation and force-of-law author-
ity. It invoked some of these traditional factors—agency expertise, congres-
sional acquiescence, and the agency’s careful consideration over a long
period of time—and some additional ones concerning the nature of the le-
gal question and the complexity of the statute.?”?

To get a sense of these factors’ relevance in the circuit courts, we fol-
lowed Eskridge and Baer’s coding, where they added three theoretical factors
and combined some of the contextual factors: agency expertise, accountabil-
ity, national standard, long-standing interpretation, contemporaneity, public
reliance, rulemaking authority, agency procedures, and congressional acqui-
escence.?’® Like Eskridge and Baer, we coded each variable if the circuit court
expressly referred to one of them in its opinion, whether specifically in the
step-zero context or as part of its analysis of the interpretation itself. Simi-
larly, we coded these factors whether courts noted their presence or absence;
the findings reported in this Section do not disaggregate them. We found
that only four of these factors had even an arguably regular place in circuit
courts’ deference discourse under any regime. Figure 14 depicts these
findings.

FIGURE 14. FREQUENCY OF REFERENCE TO THEORETICAL AND CONTEXTUAL
FacToRrs FOR JUDICIAL DEFERENCE TO AGENCY STATUTORY
INTERPRETATIONS (n=1558)

Agency Procedure 25.7%
Agency Expertise
Rulemaking Authority
Longstanding Interpretation
Congressional Acquiescence
National Standard
Contemporaneity

Public Reliance

Accountability

0% 5% 10% 15% 20% 25% 30%

277. Barnhart v. Walton, 535 U.S. 212, 222 (2002).

278. See Eskridge & Baer, supra note 10, at 1216. Eskridge and Baer did not discuss their
findings on these factors. Although it appears that Merrill’s identified factors largely overlap
with Eskridge and Baer’s, we were less certain exactly which factors he considered in his cod-
ing. See Merrill, supra note 10, at 981. Similarly, Kerr coded two of these variables and an
additional one: contemporaneity, longstandingness, and consistency. See Kerr, supra note 17,
at 22-24. But he did not code for judicial invocation of them. See id.
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The most-invoked factors were not surprising: agency procedures uti-
lized (25.7% of the time), rulemaking authority (18.3%), agency expertise
(18.4%), and interpretive stability (10.7%). One would have expected, if an-
ything, the first two to figure more prominently because they are the two
factors that relate most closely to Mead’s delegation inquiry and concern for
formality.

Expertise’s limited prominence in the dataset was also contrary to ex-
pectations. It is one of the relevant factors for Skidmore deference, and it is
likely to come up as part of an inquiry into whether Congress intended to
delegate certain issues. But once again, if there is any surprise here, it is that
expertise played such a small role in our Skidmore interpretations. Courts
referred to expertise in 42.9% of the 168 Skidmore decisions, 15.3% of the
1,166 Chevron decisions, and 24.8% of the 117 de novo decisions. Despite its
serving as the theoretical basis for the Skidmore doctrine and its relevance to
the agency’s reasoning and consideration,?” it was invoked less than half the
time for interpretations to which the Skidmore framework applied.

And so the story goes for interpretive stability. The courts referred to
the duration of an interpretation in only 10.7% of all their discussions and
only 8.9% of interpretations where Chevron applied. These numbers are
smaller than expected, considering that courts agreed with long-standing
agency interpretations at higher rates regardless of deference regime as well
as under Chevron. Courts were, as with agency expertise, more likely to refer
to this factor when they applied Skidmore, the regime under which consis-
tency is a factor. They referred to it in 23.8% of all 168 Skidmore decisions.
But because it is a Skidmore factor, one would have expected it, as well, to be
referred to more frequently than only about a quarter of the time. The cir-
cuit courts’ ambivalence in expressing its thoughts on the long-standing na-
ture of the agency statutory interpretation—no matter its actual impact on
decisionmaking—ultimately confirms one leading scholar’s view that the
federal courts have not thought out interpretive durability’s place in judicial
review.2%

The five remaining factors were obscure in circuit-court decisions.
Courts invoked political accountability in 0.5% of all interpretations, public
reliance in 0.7%, contemporaneity in 1.9%, national standards in 2.2%, and
congressional acquiescence in 3.1%.

These results provide some (albeit limited) insights on the place of
Mead, Barnhart, and the remaining contextual factors. Mead’s focus on dele-
gation and formality, unsurprisingly, has a firm grasp on the circuit courts.
Two of the most significant factors that courts invoked were agency proce-
dures and rulemaking authority, both of which focus on the ability of the
agencies to speak with the force of law and use of that authority. Relatedly,
given the high rates at which formalized agency interpretations received
Chevron deference,?®! it appears that courts and parties considered formality

279. Barnett, Improving Agencies’ Preemption Expertise, supra note 256, at 589.
280. See Krishnakumar, supra note 259, at 1830—43.
281. See supra Figure 5.
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even if they did not usually mention it. Given Mead’s relatively straightfor-
ward view as to formal interpretations, these factors’ prominence is not
surprising.

The salience of Barnhart’s dicta, in contrast, is less certain. Of the three
Barnhart factors that we coded (expertise, longevity, and congressional ac-
quiescence), courts invoked the first two more frequently than other contex-
tual factors, but still at relatively low rates of 18.4% and 10.7% and more
frequently in the context of Skidmore review in which they are doctrinal
factors. But similar to our inferences from our data on Chevron applications
to formal interpretations above, our data on interpretations’ duration—
where consistent agency interpretations prevailed at higher rates under all
deference regimes combined, despite not receiving Chevron deference at in-
creased levels82—suggest that the factor may be doing silent work in the
circuit courts’ decisionmaking after a step-zero inquiry. Unlike with long-
standing interpretations, we do not have another variable that might illumi-
nate whether agency expertise informs circuit-court decisionmaking even
when the courts do not refer to it. As to the third factor, circuit courts
referred to congressional acquiescence only 3.1% of the time, significantly
less than the other two factors, suggesting perhaps that it has little salience in
judicial decisionmaking. Yet, as with the other variables, we cannot rule out
the chance that courts consider congressional acquiescence without men-
tioning it.

The remaining ad hoc contextual factors or theoretical concerns appear
_ to have little purchase on the circuit courts, which referred to any one of
them only, at most, approximately 2% of the time. Their low salience sug-
gests that certain traditional factors have faded from judicial memory. Most
prominently, contemporaneity (along with long-standing consistency), a
traditional factor of long provenance, has essentially lost its hold on circuit
courts.?®® This finding was not surprising given the Supreme Court’s consis-
tent view that “neither antiquity nor contemporaneity with [a] statute is a
condition of [a regulation’s] validity.” 2#¢ Perhaps, though, like other factors,
courts accept contemporaneous interpretations more frequently and thus
the factor is doing more work behind the scenes than expressed invocations
suggest. 2%

Although we coded for courts” express references to contemporaneity,
we did not code specifically for contemporaneous interpretations by them-
selves. But if we use our variable of recent interpretations arising from a new
or amended statute as contemporaneous (117 interpretations), contempora-
neous interpretations prevailed under any deference regime 63.2% of the

282. See supra Section VI.B.

283. See supra note 32 and accompanying text.

284. Mayo Found. for Med. Educ. & Research v. United States, 562 U.S. 44, 55 (2011)
(alteration in original) (quoting Smiley v. Citibank (S.D.), N.A,, 517 U.S. 735, 740 (1996)).

285. Indeed, Kerr found that agency interpretations promulgated within four years of a
statute’s enactment were 12% more likely to prevail. See Kerr, supra note 17, at 33—34, 33
chart 3.
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time and under Chevron 69.5% of the time. Notably, both of these numbers
were lower than the overall agency-win rate under any regime (71.4%) and
the average Chevron agency-win rate (77.4%), suggesting that contempora-
neity does not have the same pull on courts as the win rates suggest that
stability and formality do. That said, our variable for recent interpretations
arising from a new or amended statute wouldn’t include all contemporane-
ous interpretations, such as those that are long-standing (and thus not new)
but issued contemporaneously with a statute’s enactment or amendment.
And it may include interpretations that, while new, did not occur until many
years after a statute’s enactment or amendment because, after all, rulemak-
ing or adjudication takes time. Because our variable doesn’t track contem-
poraneity perfectly, our conclusions are necessarily limited.

Whatever the normative value of the Barnhart and other contextual fac-
tors in judicial deference, their largescale absence from deference discussions
in the circuit courts suggests that courts prefer the relatively more rule-like
certainty of Mead than the ad hoc approaches before Chevron or offered by
Barnhart. This is so despite the fact that the ad hoc approaches would pro-
vide circuit courts more discretion and allow them to better hide strategic
decisionmaking to allow courts to align policy preferences with their inter-
pretations. Like Odysseus tied to the mast, circuit courts seem to have found
some benefits in having others limit their agency.

CONCLUSION

Let us briefly return to where we began with our findings in Part III—
the big picture. We have discussed particular findings and their implications
in each Part. But what broader insights about Chevron Regular and Chevron
Supreme can we glean from stepping back and considering our findings as a
whole?

We have demonstrated empirically that, contrary to how they fare in the
Supreme Court,?® agencies usually prevail more under Chevron than other
standards of review in the circuit courts (at least when those courts refer to
Chevron).?® This finding is meaningful for agencies and litigating parties
because circuit courts review far more agency statutory interpretations than
the Supreme Court. Although we cannot say in our discussion here how the
deference standards affect judicial decisionmaking, we can say outcomes do
vary. Because they do, one leading scholar’s call, based on findings from past
empirical studies, for practitioners, teachers, courts, and scholars to deem-
phasize review standards appears premature.?®® They seem to matter, even if

286. See supra note 22 and accompanying text.
287. See supra Section IILA.

288. See Pierce, supra note 5, at 93—98; cf. Richard Pierce, Circuit Courts Do Strange Things
with Chevron, JorwerL (Sept. 6, 2016), http://adlaw.jotwell.com/circuit-courts-do-strange-
things-with-chevron/ [https://perma.cc/AH4B-XFMN] (reviewing an earlier draft of this Arti-
cle and noting, inter alia, that “whatever Chevron means in circuit courts, the circuit court
version differs from the Supreme Court version in many ways”).
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no one, including us (based on methodological limitations), can yet say ex-
actly how.

If Chevron matters, we should consider whether it is functioning prop-
erly. The Supreme Court indicated that Chevron exists to provide agencies a
congressionally delegated space to regulate, where courts keep agencies in
their space without imposing their own policy judgments.?® The doctrine
largely appears to fail at achieving these aims in the Supreme Court based on
its rare invocation?® and failure to constrict the justices” perceived prefer-
ences.?! Prior studies of the circuit courts have also found that Chevron does
not appear to meaningfully constrict judges from deciding in accord with
their perceived political preferences?>—at least when a judge on a panel
with different political preferences isn’t on the panel.?®® Although we leave
our ideology data and more sophisticated statistical modeling for future
work, our initial, descriptive findings suggest, based on a larger dataset than
in prior studies, that Chevron has some kind of disciplining effect in the
aggregate on circuit courts because agency-win rates are so disparate be-
tween when Chevron applies and when it does not, even when the agency
statutory interpretations use the same formal interpretive methods.?

More specifically, our thirty-nine-percentage-point difference between
agency-win rates under Chevron and de novo review suggests that courts
distinguish looking for the best answer from permitting a reasonable one.?*s
If they are able and willing to do so, then the Supreme Court’s recently
invoked “stabilizing purpose”—to render outcomes from thirteen circuit
courts more predictable?*® and thereby further the uniformity goals that Pe-
ter Strauss highlighted decades ago?’—becomes more compelling, regard-
less of the delegation theory’s normative force.®® Indeed, as federal dockets
have swelled, Chevron may be one more device that federal courts have used
to avoid what they perceive as low-value or low-interest cases.?®®

But, at the same time, our data indicate that the Supreme Court needs
to provide better guidance to lower courts if it seeks to create a stabilizing
doctrine. The circuit-by-circuit disparity in the circuit courts’ invocation of

289. See supra notes 47—49 and accompanying text.

290. See supra note 10 and accompanying text.

291. See Miles & Sunstein, supra note 11, at 825-26.

292. See id. at 82627 (considering NLRB and EPA).

293. See Cross & Tiller, supra note 14, at 2175-76.

294. See supra Figure 6.

295. See supra Figure 3.

296. City of Arlington v. FCC, 133 S. Ct. 1863, 1874 (2013).
297.  See Strauss, supra note 102, at 1117.

298. See Barmett, supra note 76, at 14-22 (discussing views on Chevron’s delegation
theory).

299. See Aziz Z. Hugq, Judicial Independence and the Rationing of Constitutional Remedies,
65 Duke LJ. 1, 68 (2015) (noting that an appellate review model over agency action is an
example of federal courts secking to “mitigate[ ] [the] caseload demands created by the new
federal regulatory state” and to remove “‘[pletty’ cases” from their docket).
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Chevron and agency-win rates reveals that Chevron may not be operating
uniformly among the circuits.*® To ameliorate uniformity, the Court should
provide clearer guidance to numerous issues, which other scholars have
noted: What are the “traditional tools of statutory construction”! to which
Chevron referred for step one that courts should use?*? Should the long-
standing nature of agency interpretations matter?**® What role exactly
should legislative history or a purposivist inquiry have?*% Is there an “order
of battle” in which the circuit courts proceed through certain steps or inter-
pretive canons to interpret statutes?”®® Is step two different from arbitrary-
and-capricious review and, if so, how?>% And perhaps more prominently,
what role do agency expertise, formality, and the significance of the question
have when determining when Congress has delegated authority to agen-
cies?3? If Chevron is a means of controlling the lower courts, the case for
providing more guidance becomes urgent.

And our findings, albeit to a limited degree, suggest that lower courts
will view more rule-based guidance as a comforting swaddling blanket
rather than handcuffs. Circuit courts rarely invoked various values—includ-
ing those mentioned in Barnhart—that they could have used to gain addi-
tional discretion in deciding whether to invoke Chevron or ultimately side
with the agency.’® And they appeared to largely ignore troubling step-zero
questions concerning sensitive matters, perhaps having difficulty discerning
the Supreme Court’s vague or inconsistent signals as to these matters.*® If

300. See supra Figures 9 & 10, Table 1.
301. Chevron U.S.A. Inc. v. Nat. Res. Def. Council, Inc., 467 U.S. 837, 843 n.9 (1984).

302. See Caleb Nelson, Statutory Interpretation and Decision Theory, 74 U. CH1. L. Rev.
329, 347 (2007) (discussing the Court’s failure to define the “traditional tools”).

303. See generally Krishnakumar, supra note 259.

304. See generally Linda Jellum, Chevron’s Demise: a Survey of Chevron from Infancy to
Senescence, 59 ApmiN, L. Rev. 725 (2007), for a thorough discussion of the Supreme Court’s
unclear and conflicting treatment of how to discern congressional intent under Chevron step
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generally Michael Herz, Purposivism and Institutional Competence in Statutory Interpretation,
2009 MicH. ST. L. Rev. 89, 119, for an argument that only agency interpretations that further
a statutory scheme’s purpose can be reasonable. Very recently, the Court suggested that text,
purpose, and history all inform Chevron’s step-one inquiry. Cuozzo Speed Techs., LLC v. Lee,
136 S. Ct. 2131, 2144 (2016) (“Finally, neither the statutory language, its purpose, or its his-
tory suggest that Congress considered what standard the agency should apply . . . .”).

305. See Stephenson & Vermeule, supra note 184, at 608.

306. See supra note 273 and accompanying text. The Court may have provided some gui-
dance on this point when it refused to defer to an agency rule under Chevron when the
agency’s failure to sufficiently explain why it replaced a prior statutory interpretation with a
‘new one was arbitrary and capricious. See Encino Motorcars, LLC v. Navarro, 136 S. Ct. 2117,
2126 (2016). Because the Court did not engage in a two-step inquiry, it appears that arbitrary-
and-capricious review is its own inquiry, unrelated to Chevron’s step-two reasonableness
inquiry.
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Chevron can function as a welcomed supervisory doctrine, the differences
between Chevron Supreme—functioning as a malleable, discretionary canon
of construction®®—and Chevron Regular—functioning as precedent—be-
come less troubling.

Exceptional questions, rare theoretical grounds, and Chevron’s inconsis-
tent use can permit the Supreme Court to keep the delegation theory in
check at the margins without, as our data suggest, creating confusion and, as
we plan to consider in future work, promoting ideological decisionmaking
in the circuit courts. Indeed, two scholars have recently argued that distinc-
tions between Chevron Supreme and Chevron Regular, at least as to major
questions, are normatively justified.’'' Their argument follows another
scholar’s call for the degree of deference to agency interpretations to vary .
based on the deciding court’s place in the federal judicial hierarchy, with
more deference in lower courts and less deference in superior courts.?!2 But
even if differences in deference among courts defy normative justification as
to all interpretive matters or exceptional questions, our data suggest that any
problematic characteristics of Chevron Supreme do not necessarily trickle
down to the lower courts. Ultimately, Chevron Supreme, with its compara-
tively broader discretion, will shift power from the circuit courts to the Su-
preme Court and agencies but leave Chevron Regular in place to create more
certainty in the lower courts and, thus, greater national uniformity in federal
administrative law.>13

This is not our last word on what our data say about Chevron, and we
hope that it furthers numerous other conversations concerning deference to
agency statutory interpretations—whether about its normative place, its op-
eration, or its meaningfulness.
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s3.amazonaws.com/vu-wp0/wp-content/uploads/sites/89/2017/04/25135222/Short-Circuiting-
the-New-Major-Questions-Doctrine.pdf [https://perma.cc/6FWX-SEFG] (arguing that lower
courts should apply the new major questions doctrine-because the doctrine directly implicates
congressional delegation and because they can provide useful “percolation” benefits for the
Supreme Court).

312.  See generally Aaron-Andrew P. Bruhl, Hierarchically Variable Deference to Agency In-
terpretations, 89 NoTre Dame L. Rev. 727 (2013).

313. See, e.g., Walker, supra note 107, at 156—58 (arguing that Supreme Court’s applica-
tion of Chevron to substantive patent law could be “a means of weakening the Federal
Circuit”).



74

Michigan Law Review

[Vol. 116:1



