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The Japanese Courts’ Reluctance to Eradicate 
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—

The term “illegitimate” is discriminatory, and an increasing number of people now use 
other terms such as “non nial” or “non marital.”  

Mother’s 
Baby, Father’s Maybe!

“illegitimate” is used because it is the term used in the relevant statutory provisions in Japa
ENPŌ ENPŌ (Japan) (“All of the people are 

relations because of race, creed, sex, social status or family origin.”). 
art. 24(1) (“Marriage shall be based only on the mutual consent of both sexes and it 

basis.”); art. 24(2) (“With regard to choice of spouse, property r

enacted from the standpoint of individual dignity and the essential equality of the sexes.”).
Saikō Saibansho [Sup. Ct.] AIKŌ 

ANREISHŪ INSHŪ
Saikō Saibansho [Sup. Ct.] AIKŌ 

ANREISHŪ INSHŪ



’
 

—

—

hō [Family Register Act], Law No. 224 of 1947, art.
INPŌ Ō

INPŌ ŌZOKU Ō
– AZOKUHŌ –

AZOKUHŌ –
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–
Jun’ichi Akiba & Minoru Ishikawa, 

–

–

eighteen.  Hōmushō [Ministry of Justice], Hōsei Shingikai [Legal Council], Minpō no ichibu 
u hōritsuan yōkō [Outline of a Bill to Amend Parts of Civil Code] (Feb. 26, 1996) 

Kazokuhō kaisei wo meguru giron no 

EIHŌ

735.  Thus one cannot marry his or her spouse’s parent, 

descendants’ spouses may not marry the adoptive parents or their lineal ascendants.  



’
 

municipal officer will review the application and check the couple’s personal 

Saikō Saibansho [Su AIKŌ 
ANREISHŪ INSHŪ

only 100 days. Minpō no ichibuwo kaiseisuru hōritsu [Act to Amend Parts 

that marriage be based on the mutual consent of “both sexes.” 
ENPŌ ENPŌ

ōitsusei shōgaisha no seibetsu no 
toriatsukai no tokurei nikansuru hōritsu [Act on Special Cases in Handling Gender f
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name of the “house” ( , or “ e” A “house” was 
a family unit headed by the “housemaster”— —

subjected to the control of the father as “housemaster.” 

Nihon shihō shien centa [Japan Legal Support Center], Dōsei [Cohabitation], 

INPŌ Ō

ō ō ō
ō

ō
ō

YŌSAI ‘G
’

—



’
 

on Japan’s so

the marriage is sometimes called a “de facto” marriage.

Women’s Rights in Law and Praxis: The Significance of Three 

–

Minpō no ichibuwo kaiseisuru hōritsu [Act to Amend Parts of the Civil Code], Law No. 

Nihon bengoshi rengōkai [Japan Federation of Bar Associations], Sentakuteki fūfu 
besseisei dōnyu narabini hichakushutsushi sabetsu teppai no minpōkaisei nikansuru ketsugi [A 

Saikō Saibansho [Sup. Ct.], Dec. 16, 2015, grand 
AIKŌ ANREISHŪ INSHŪ

no hōtekihogoto naienhogohōri nitsuiteno ichikōsatsu [A 
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Tokyo Chihō Saibansho [Tokyo 

ō hokenhō [Health Insurance Act], Law No. 70 of 1922, art. 3(7) (Japan) (eligible 
ōdōsha saigai hoshōhokenhō [Workers 

spouse’s compensation); Kousei nenkin hokenhō [Employees’ Pension Insurance Act], Law 
No. 115 of 1954, art. 3(2) (Japan) (eligible for surviving spouse’s pension).

common law marriage.  Saikō Saibansho [Sup. Ct.]
AIKŌ Ū AIBANSHŪ 

ō ō
Ō

Shotoku zei hō [Income Tax Act], Law No. 33 of 1965, art. 83 (Japan) (income tax 

ōzoku zei hō [Inh

in a case where the other common law spouse had died.  Saikō Saibansho [Sup. Ct.], Mar. 10, 
AIKŌ ANREISHŪ INSHŪ



’
 

—

this suit must be filed within one year after the husband learns of the child’s 
od, suits challenging the child’s legitimacy or for 

—
—

legitimacy after one year.  Saikō Saibansho [Sup. Ct.]
AIKŌ ANREISHŪ INSHŪ

Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ INSHŪ
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Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ INSHŪ 1064 (Japan); Saikō Saibansho [Sup. Ct.], Aug. 31, 1998, 

AIKŌ Ū AIBANSHŪ 
Saikō Saibansho [Sup.Ct.], July 7, 2006, AIKŌ 

ANREISHŪ INSHŪ 2307 (Japan); Saikō Saibansho [Sup. Ct.]
AIKŌ AIBANSHŪ AIBANSHŪ 

parental relationship filed by a mother in her child’s name when DNA evidence confirmed 
kō Saibansho [Sup. Ct.]

AIKŌ ANREISHŪ INSHŪ
the legal father did not know that his wife’s child was the child of another man, and he raised 

the child’s biological father.  The legal father did not want to lose his paternal relationship 

Saikō Saibansho 
AIKŌ SHŪ

SHŪ

Saikō Saibansho [Sup. Ct.] AIKŌ 
Ū AIBANSHŪ Saikō Saibansho [Sup. Ct.]

AIKŌ Ū AIBANSHŪ 

the correction to the family register.  Saikō Saibansho [Sup. Ct.]
IHŌ



’
 

acknowledged by the father and the child’s parents t

Saikō Saibansho [Sup. Ct.] AIKŌ 
Ū Ū 2307 (Japan); Saikō Saibansho [Sup. Ct.]

AIKŌ Ū AIBANSHŪ 

art. 784. The father can also acknowledge the child during pregnancy with the mother’s 

Saikō Saibansho [Sup. Ct.] AIKŌ Ū
AIBANSHŪ 

Saikō Saibansho [Sup. Ct.] AIKŌ 
AIBANSHŪ AIBANSHŪ 

art. 786; Jinji Soshohō [Personal Status Litigation Act], Law No. 109 of 2003, art. 2
Saikō Saibansh AIKŌ 

ANREISHŪ INSHŪ 1 (Japan); Saikō Saibansho [Sup. Ct.], Mar. 28, 2014, 
AIKŌ AIBANSHŪ AIBANSHŪ 
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In Japan, information on one’s status and residence is managed by two 

r of the “the first person listed” 

sharing the same residency and “same household economy.” A single “head 
of the household” is considered the person who supports the household.

ōmushō

Jūminkihondaichōhō [Local Residence Registration Act], Law No. 81 of 1967, art. 1.



’
 

–
n law wife can be entered in her common law husband’s register as “wife 

(unregistered),” but when a common law wife is precluded from marrying her common law 

orce), she must be entered as a “person with special connection.”  
Osakashi jūminkihondaichō jimushori yōkō
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the child even if the child’s biological father is not the husband.

born within 200 days after marriage is not presumed to be the husband’s 

on the Ministry of Justice’s webpage on family registration.  Hōmushō [Ministry of Justice]

–

Saikō Saibansho [Sup. Ct.], Apr. 27, 1962, AIKŌ 
ANREISHŪ INSHŪ

–

Hōmushō [Ministry of Justice], Minjikyokuchō tsūtatsu

Hōmushō [Ministry of Justice], Minjikyokuchō kaitō tsūtatsu



’
 

—
—

with the parents in addition to the child’s sex.  In other words, the applicant 

the mother’s register, and a new family register will be created in which the 

Hōmushō [Ministry of Justice], Minjikyokuchō tsūtatsu
Circular], No. 1007 of 2007; Hōmushō [Ministry of Justice], Kon

or family register ex officio.  Hōmushō [Ministry of Justice], Minjikyoku dai1kachō tsūchi 
ision Manager of Civil Affairs Notice], Heisei22nen Hōmushō min 1 dai729gou (Mar. 24, 
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“first born boy/girl” or “second born boy/girl.”  Illegitimate children, 
however, were registered simply as “boy” or “girl.”

now registered as “first born boy/girl” or “second born boy/girl.”

record is now available only if access is necessary in order to exercise one’s 

Tokyo Chihō Saibansho [Tokyo Dist. Ct.] HŌMU GEPPŌ
Kosekihō sekō kisoku [Family Register Act Enforcement Regulation], Ministry of Justice 

33(1) & attached form no. 6 (Japan); Hōmushō [Ministry of 

Hōmushō [Ministry of Justice], Koseki niokeru 
ko no huboto no tsuzukigara no kisai no henkō nitsuite [On Changes to 

fact of acknowledgment is entered into the father’s family register, along with the date of 

mother’s family register.  The mother’s register is also revised to indicate the date of 

2(1); Hōmushō [Ministry of Justice],
nin kakuninga hōritsujō no rurū ni narimashita [It Is Now Statutory 



’
 

registered in the local residence register under the name of the “
,” with a description indicating his or her relationship to the 

Although legitimate children used to be listed as “first
born boy/girl” or “second born boy/girl” in the column indicating his or her 

“child.” 
—

opening a bank account, or proving one’s identity.  As a resu

hild is registered only as “child ”

Jūminkihondaichōhō [Local Residence Registration Act], Law No. 81 of 1967, art. 7(iv) 

Sōmushō [Ministry of Internal Affairs and Communications], Jichishin, No. 233 of 2004.  

“child.”  When the child is born to a common law wife and is not acknowledged by the fath
the child will be recorded as “child of the wife (unregistered).” 

Jūminkihondaichohō [Local Residence Registration Act], Law No. 81 of 1967, art. 12(3) 
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– –
–

illegitimate children are often called “bastard,” “mistress’ child,” or “child 
without father,” ridiculed and harassed in schools, and have even been 

Naikakuhu [Cabinet Office], Shōshika mondai nitsuite [On the Decrease of Children] 

–
–

Tokyo Chihō Saibansho [Tokyo Dist. Ct.] HŌMU GEPPŌ



’
 

Specifically, Article 10 provides, “[t]he conditions necessary for being a 
Japanese national shall be determined by law.”

ENPŌ ENPŌ
Kokusekihō [Nationality Act], Law No. 147 of 1950 (Japan). 

U.N. Comm’n on the Status of Women, 

Kokusekihō [Nationality Act], Law No. 147 of 1950
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–



’
 

illegitimate children are entitled to succeed to their father’s estate o

–

–

decedent’s individual property. 
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It also sets a minimum entitlement to the decedent’s estate 

Nihon kōshōnin rengōkai [Japan Nat’l Notaries Ass’n], Heisei 
kōseishousho yuigonshotō sakuseikensu nitsuite [Number of Wills Notarized in 2014], 

In 2014, 1,273,020 people died in Japan.  Kōseirōdōshō [Ministry of Health, Labor and 
Welfare], Jinko dōtai sōran no nenji su

Hōmushō [Ministry of Justice], Minjikyoku sanjikan shitsu [Civil Affairs Counselor 
Office], Sōzoku ni kansuru minpō kaisei yōkō shian [Draft outline of the Civil Code 



’
 

any kind, irrespective of the child’s or his or her parent’s or legal guardian’s 

or “who is designated by cabinet order as falling into similar c
circumstances.”  Jidōhuyōteatehō [Child Support Benefit Act], Law No. 238 of 1961, art. 

from children “falling into similar circumstances to the foregoing circumstances.”  The child 
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A.  The Japanese Courts’

Jidōhuyōteate no shikyu sabetsu to kenpou 14 jou [One Aspect of Discrimination Against 

ŌGAKU Jidōhuyōteate shikyu 

ŌGAKU

unconstitutional as a denial of the equality right of illegitimate children.  Saikō Saibansho 
AIKŌ Ū Ū

; Saikō Saibansho [Sup. Ct.] AIKŌ 
Ū AIBANSHŪ 

Saikō Saibansho [Sup. Ct.] AIKŌ 
Ū AIBANSHŪ 



’
 

e of birth.  Saikō Saibansho [Sup. Ct.]
AIKŌ Ū Ū

Saikō Saibansho [Sup. Ct.] AIKŌ 
Ū Ū
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ionship with society’s 

Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ INSHŪ



’
 

—

Nihon bengoshi rengōkai [Japan Federation of Bar Association ], Hōtei sōzokubun no 
hichakushutsushi sabetsu gōken hanketsu nikansuru seimei [Statement of the President on the 
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Tokyo Kōtō Saibansho [Tokyo High Court] Ō
; Tokyo Kōtō Saibansho [Tokyo High Court] IHŌ 

Tokyo Kōtō Saibansho [Tokyo High Court]

Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ INSHŪ ō

AIKŌ AIBANSHŪ HŪ Saikō Saibansho 
AIKŌ Ū

AIBANSHŪ 397 (Japan); Saikō Saibansho [Sup. Ct.]
AIKŌ Ū AIBANSHŪ 253 (Japan); Saikō Saibansho 

AIKŌ Ū
AIBANSHŪ 

Saikō Saibansho [Sup. AIKŌ 
ANREISHŪ INSHŪ

Osaka Kōtō Saibansho [Osaka High Ct.] IHŌ
Nagoya Kōtō Saibansho [Nagoya High Ct.] IHŌ

Naikakuhu [Cabinet Office], Kazokuno hōsei nikansuru yoronchōsa [Public Opinion 



’
 

–

Tokyo Chihō Saibansho [Tokyo Dist. Ct.] AIKŌ
ANREISHŪ INSHŪ

Tokyo Kōtō Saibansho [Tokyo High Ct.], Feb. 28, 2006, 62 AIKŌ 
ANREISHŪ INSHŪ

Saikō Saibansho [Sup. Ct.] AIKŌ 
Ū  INSHŪ

’ –

Saikō Saibansho [Sup. Ct.] AIKŌ 
AIBANSHŪ AIBANSHŪ 

Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ INSHŪ
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it bears a significant relationship to one’s eligibility to enjoy fundamental 

must be examined “carefully.”

measured based on the existence of the parent’s marriage alone, so 



’
 

Japan concluded that treating parents’ legal marriage as a condition of the 
child’s citizenship violated Article 14(1).



“N ”
 

1995 decision sustaining the provision’s constitutionality, the Ministry of 

he attempt failed, it further confirmed the public’s changing 

Hōmushō [Ministry of Justice], Minpō oyobi kosekihō no ichibuwo kaiseisuru hōritsuan 

AIKŌ 
Ū INSHŪ



’
 

Tokyo Kōtō Saibansho [Tokyo High Ct.] AIKŌ 
Ū Ū

Saikō Saibansho AIKŌ 
ANREISHŪ INSHŪ

–
Saikō Saibansho [Sup. Ct.] AIKŌ 

ANREISHŪ INSHŪ
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—
—



’
 

ed upon.  The public’s 

its 1995 decision cast doubt on the reasonableness of the provision’s 

provision’s discriminatory treatment could be accomplished without 

Saikō Saibansho [Sup. Ct.], Sept. 4, 2013, grand bench, 67 AIKŌ 
ANREISHŪ INSHŪ

Saikō Saibansho [Sup. Ct.], Sept. 4, 2013, grand bench, 67 AIKŌ 
ANREISHŪ INSHŪ
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illegitimacy is a condition in which children “
.”

invalid as long as it was applied to succession “at least as of July, 2001.”

ōmushō [Ministry of Justice], Minpō 



’
 

—

Saikō Saibansho [Sup. Ct.], Sept. 4, 2013, grand bench, 206 ANPŌ 

’s share to ’s 

’s estate was succeeded by his legal wife (
’s mother ( ’s share.  Two applications for a 

’s estate and an application filed by 
’s estate.  After the applica

ō ANPŌ

ō
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As a result of the judgment striking down the Nationality Act’s 

Saikō Saibansho [Sup. Ct.], Apr. 4, 1973, grand bench, 27 AIKŌ 
Ū Ū

Saikō Saibansho [Sup. Ct.], Apr. 4, 1973, grand bench, 27 AIKŌ 
Ū Ū

’
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Weekly Shinchō

children would be protected by the Civil Code against the mistress’s children 

Kokusekihō wo kaiseisuru hōritsu

Kokusekihō [Nationality Act], Law No. 147 of 1950, art. 3.

“Saikōsai ni shi agau hitusuyo nasi,” kongaishi sōzokude jimin homubukaiga hōgen 
renpatsu [“No Need to Follow the Supreme Court”: Outrageous Statements of the Liberal 
Democratic Party’s Law Division on Discrimination against Illegitimate Children]

a, saikōsai handan [Does the Decision of the Supreme Court of Japan Conform to 

Kotsunikuno arasoiga bidan ni baketa”kongaishi’ saikōsai handan no iwakan [Bloody 

HŪKAN 

Saikōsai 
kazokuwo mamoru minpō kaisei no hisaku
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Minpō no ichibuwo kaiseisuru hōritsu [Act to Amend Parts of the Civil Code], Law No. 

1 (“No State shall
jurisdiction the equal protection of the laws.”).



’
 
rational basis test was “not a toothless one.” It rejected the state’s 

succession from their father’s estate. In some instances, their father “may 
not even bequeath property to illegitimate children by will.”

y their fathers were deemed “natural 
children,” and could take from their father by intestate succession “to the 
exclusion only of the State.”

fourth of their father’s estate, but only if the

Louisiana’s succ

preme Court’s early holdings also provided ambiguous 

–

–
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during the pregnancy or within two years after the child’s birth.  In 

six years after the child’s birth.

came to adopt “intermediate scrutiny” in cases involving 

illicit relations of their parents, because “visiting this 

unjust.” case concerning the child’s 



’
 

support context because of “lurking problems with respect to 
proof of paternity.”

against illegitimate children will not be sustained unless it is “substantially 
related to an important governmental objective.”

Article 14(1) lists “race, creed, religion, sex, family origin or social status” as 

— “previously been 

period of one year.”  
itizen only if the father’s paternity is 

convincingly established prior to the child’s eighteenth birthday, and the father agrees in 

concluding that the classification serves “important governmental objectives and that the 
discriminatory means employed” are “substantially related to the achievement of those 
objectives.”  –

Saikō Saibansho [Sup. Ct.], Apr. 4, 1973, grand bench, 27 AIKŌ 
Ū Ū



“N ”
 

illegitimate children can be viewed as discrimination based on “social status” 

“careful” scrutiny, 

ENPŌ
IHONKOKUKENPŌRON 
ENPŌ 

ENPŌ 
KUKENPŌ 

Saikō Saibansho [Sup. Ct. of Japan] AIKŌ 
Ū INSHŪ



’
 

illegitimate children at issue is evidently unreasonable.  Parents’ marital 

, the Supreme Court of Japan’s reasoning in its decision on 

Kokusekihō ni okeru kongaishi no byōdōshogu [Equal Treatment of 
ŌGAKU

Kokusekihō 3 jou 1 kou no chakushutsu yōken no ikensei 

ŌGAKU ou no gōkensei to iken no 
zesei hōhō [Constitutionality of Article 3(1) of the Nationality Act and the Remedy]
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Children “never had a choice and have no power to alter” their c

Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ INSHŪ

Hichakushutsushi no hōtekichii [Legal Status of Illegitimate Children]

Kongaishi hotei sōzokubun ikenkettei [Unconstitutional Decision on 
ŌGAKU 

–

sōzokubun sabetsu 
“gōken” kettei no ronri [Logic of Constitutional Decision on Discrimination Against 

ŌGAKU
Saikō Saibansho [Sup. Ct.] AIKŌ 

Ū Ū



’
 

–

Saikō Saibansho [Sup. Ct.], Sept. 26, 2013, AIKŌ 
ANREISHŪ INSHŪ

Court of Japan ultimately sustained the decision.  Saikō Saibansho [Sup. Ct.], Sept. 8, 2005, 

llenged the municipal head’s refusal to create the registration, seeking 
revocation and damages for the municipal head’s failure to create the register record, but this 
challenge was again rejected by the Supreme Court of Japan.  Saikō Saibansho [Sup. Ct.]

AIKŌ ANREISHŪ INSHŪ
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mayor where the mother’s family

Saikō Saibansho [Sup. Ct.], Sept. 26, 2013, AIKŌ 
Ū INSHŪ

Chihō Saibansho [Tokyo Dist. Ct.] AIKŌ 
ANREISHŪ INSHŪ

Tokyo Kōtō Saibansho [Tokyo High Ct.] AIKŌ 
Ū INSHŪ

Saikō Saibansho [Sup. Ct.], Sept. 26, 2013, AIKŌ 
ANREISHŪ INSHŪ –

Saikō Saibansho [Sup. Ct.], Sept. 26, 2013, AIKŌ 
ANREISHŪ INSHŪ



’
 

children and illegitimate children or the legal status of a child’s parents.  As 

after the father’s death.
succession within three months after learning of his or her father’s death,

three years after their father’s death, cannot trigger succession after that time.  

unmarked if she applies to register the child in her mother’s register or to 

jurika: Shussei todoke no hōmushō tsūchi [Birth
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father’s death might be justified to provide stability for division of the estate.  

Critics of the Supreme Court of Japan’s decision on succession argue 

because three years had already passed after the father’s death when his death became known. 
Saikō Saibansho [Sup. Ct.] AIKŌ 

ANREISHŪ INSHŪ

for emotional damages caused by the father’s death.  Tsuneo Yoshida, 
hōekitchii [Legal Status of Unacknowledged Child] ŌGAKU –



’
 

—

ōseirōdōshō ōdōtaitōkei 
geppou nenkei no gaikyō [
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ōseirōdōshō [

that 6.8% of households are categorized as “other.”  Kōseirōdōshō [Ministry of Health, Labor 
ō

ō

Saikō Saibansho [Sup. Ct.], Dec. 10, 2013, ANREI JIHŌ

neither are allowed to deny paternity after the child is born.  Tokyo Kōtō Saibansho [Tokyo 
EPPŌ Ō



’
 

Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ INSHŪ

abandonment, being missing for three years, severe mental disability, and “
.”  A judge can refuse to allow a 

Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ SHŪ
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Saikō Saibansho [Sup. Ct.] AIKŌ 
ANREISHŪ INSHŪ

justified divorce); Saikō Saibansho [Sup. Ct.] AIKŌ 
AIBANSHŪ AIBANSHŪ 

willingness to pay support to the wife justified divorce); Saikō Saibansho [Sup. Ct.], Nov. 18, 
AIKŌ AIBANSHŪ AIBANSHŪ 

year and four month separation, existence of a minor child, and the wife’s illness 

–

ō

ōseirōdōshō 
], Heisei 23 nendo zenkoku boshisetaitō chōsakekka 

hōkoku [2011 Report of the Result of National Survey on Single Mothers’ Families], 



’
 

twice as large a share in the husband’s estate.  

ōseirōdōshō 
], Heisei 22 nen kokumin seikatsu kisochōsa [2010 

imony and add the wife’s 
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name system.  Japan’s family registration system has been especially 

spouse to receive more in light of her contribution.  Sōzokuhōsei kentō wakingu chimu 
g Team for Succession Law Reform], Hōkokusho [Report], 

ōsei Shingikai [Legal Council], 
Minpō bukai (Souzokukankei) [Civil Law Division on Succession], Minpō (souzokukankei)tō 

–
–



’
 

parents’ register unless she prefers to have an independent new register.

husband’s name.

entered in the mother’s register.

parent’s family register, adopting her previous maiden name.  If she decides 

—
husband’s family register—

family name of the child, then move the child’s family register to the mother’s family register.  
When her child is entered into mother’s registry, the 



“N ”
 

equality is attained.  Nevertheless, Japan’s experience provides an example 

have different family names.  Hōmushō [Ministry of Justice], Heisei 24 nendo no yoronchōsa 






