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Thoughts on Customary International Law

The refusal of the United States
Government to sign the 1982 United
Nations Convention on the Law of the
Sea and the proclamation by Presi-
dent Reagan of a 200-mile exclusive
economic zone, putting more than
two million square miles of ocean
space under United States control,
have dramatized the fact that interna-
tional law is not only made by interna-
tional agreements but is also created
by other means. There are two inter-
connected questions—how the
community of nations develops
common principles binding on all the
states, and who on behalf of the
United States is entitled to participate
in this law-creating process.

Treaties and other international
agreements are binding in principle
only on states which ratify, or accede
to, them. But some law-making
treaties are so generally accepted that
even states which have not become
parties to them follow them in prac-
tice. For instance, although the
United States (because of a con-
troversy in the Senate about so-called
executive agreements) has not ratified
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the Vienna Convention on the Law of
Treaties, which has codified interna-
tional rules relating to the making, in-
terpretation and termination of
treaties, both the State Department
and the courts have applied it as de-
terminative of questions arising inter-
nationally or domestically with re-
spect to the interpretation or applica-
tion of treaties. The International
Court of Justice in the North Sea Con-
tinental Shelf Cases (involving a dis-
pute between the Federal Republic of
Germany, on the one hand, and
Denmark and the Netherlands, on the
other hand, with respect to the divi-
sion of the oil- and gas-rich areas of
the southern reaches of the North
Sea) went even one step further and
declared that a law-making treaty
need not be accepted as a whole, that
some parts of it can become custom-
ary international law binding on all,
while other parts may be rejected by
some states. (1969 1.C.]. Rep. 3, 38-41.)
This is the position that the United
States is relying upon as far as the law
of the sea is concerned. It rejects
clearly the provisions of the United

Mations Convention on the Law of the
Sea which relate to the mining of the
so-called manganese nodules (pota-
to-sized lumps containing not only
manganese but also copper, nickel
and cobalt, which may be found in
some deep areas of the oceans far
from shores of any nations), but hasin
fact accepted as customary interna-
tional law most other provisions of the
Convention, especially those relating
to navigation and overflight through
ocean areas under the jurisdiction of
coastal states.

President Reagan issued on March
10, 1983, Proclamation 5030 asserting
sovereign rights over the natural re-
sources, both living and non-living, of
a 200-mile exclusive economic zone,
measured from the baseline of the
territorial sea of the United States
{i.e., from the shore or the line drawn
across the mouths of bays and rivers).
He made it clear in the proclamation
that the United states will exercise
those rights only “to the extent per-
mitted by international law"” and that it
will recognize that in this area all other
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states will continue to enjoy “the high
seas freedoms of navigation, over-
flight, the laying of submarine cables
and pipelines, and other internation-
ally lawful uses of the sea.” In an ac-
companying Statement on United
States Ocean Policy, he explained that
the United Nations Convention on
the Law of the Sea “contains provi-
sions with respect to traditional uses
of the oceans which generally confirm
international law and practice and
fairly balance the interests of all
states,” that the United States is pre-
pared to act in accordance with this
balance of interests relating to tra-
ditional uses of the oceans which is
reflected in the Convention, that the
United 5tates will exercise its naviga-
tional and overflight rights on a
worldwide basis “in a manner that is
consistent with the balance of inter-
ests reflected in the Convention,” and
that the United States will recognize
“the rights of other states in the waters
off their coasts, as reflected in the
Convention, so long as the rights and
freedoms of the United States and
others under international law are
recognized by such coastal states.”
Taken together, these two docu-
ments simply mean that the United
States, though it did not sign the Con-
vention, accepts its provisions relat-
ing to traditional uses of the sea (i.e.,
other than those relating to the novel
problem of deep seabed mining) as
customary international law binding
on the United States. This is even
more dramatic than the prior accep-
tance of the technical provisions of
the Convention on the Law of

Treaties, as the United Nations Con-

vention on the Law of the Sea codifies
in more than 300 articles and 8 com-
plex annexes the vast field of law of
the sea, a subject which has led to
many controversies in the last forty
years. This action points out that the
President may by a stroke of a pen
accept alarge number of provisions of
international law as binding upon the
United States without having to resort
to the process of obtaining prior ad-
vice and consent of two-thirds of the
Senate. The Constitution of the
United States makes clear only the
procedure for ratifying treaties; it is

silent on the issue of customary inter-
national law and how it may become a
part of the law of the United States.
The Congress was given the power to
“define and punish piracies and
felonies committed on the high seas,
and offenses against the law of na-
tions,” and can, therefore, determine
for which violations of international
law individuals can be punished.
Criminal law is, however, only a min-
ute portion of international law, em-
bracing originally piracy and slave
trade, and more recently war crimes,
trade in narcotics, highjacking, ter-
rorism and apartheid. The remainder
of international law seems more
within the powers of the President
who is in charge of United States rela-
tions with foreign countries, which
involve correspondence with foreign
governments and participation in in-
ternational conferences and in meet-
ings of international organizations. It
is in this way that the President ex-
presses the will of the United States to

participate in the creation of new
rules of customary international law. It
has to be also remembered that cus-
tomary international law is part of the
law of the United States, and as the
Supreme Court made clear in The
Paquete Habana case, such interna-
tional law "must be ascertained and
administered by the courts of justice
of appropriate jurisdiction, as often as
questions of right depending upon it
are duly presented for their determi-
nation.” 175 U.5. 677, 700 (1900). In
exercising this function the courts are
independent of the Executive and
need not follow the views of the
Executive on the subject. On the
ather hand, once the Supreme Court
has spoken, a determination or in-
terpretation of customary interna-
tional law by it would usually bind the
Executive as far as domestic law of the
United States is concerned.

It is generally recognized that inter-
national law has only one source—the
common will of states. It is created by

the Sea.
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