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The following comparative report
which discusses selected results from
research done during my stay at the
Dean Rusk Center for International
and Comparative Law of The Univer-
sity of Georgia School of Law should
be understood as an expression of
thanks for the invitation of the Dean
Rusk Center, the help and guidance,
the excellent research opportunities
afforded me, and, last but not least,
the many productive conversations
that | was able to have at the Center
and at the Law School. | am also grate-
ful for an unforgettable conversation
with Dean Rusk and for his lecture
“Constitution: Comity or Confronta-
tion” where the spirit of separation of
powers governing the relationship
between the President and Congress
was skillfully made to come alive.

Today in Germany there is lively dis-
cussion as to the extent to which eco-
nomic incentives can supplement air
pollution control efforts and add to
their effectiveness. The essential
question, in the United States, as well
as in the Federal Republic of Germany,
is how industrial sources of pollution
can be introduced or expanded in
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areas already having high emission
levels while at the same time raising
or, at the least, not harming the am-
bient air quality. Likewise, the chances
for future economic development of
industrial areas, which are as a rule
heavy pollution zones, are also an im-
portant topic of current discussion.

One looks across the Atlantic to the
United States where since 1976, new
strategies for air pollution control
grouped together under the general
heading “offset policy” are being
tried. Unfortunately, presentations of
this topic in German publications
have often tended to be imprecise
and relatively uncritical. The two main
instruments of the offset policy are
the "bubble concept” and *offset trad-
ing."

Under the bubble concept, which is
also known as “intra-plant offset,” the
entire plant, not simply an individual
pollution-emitting installation, is con-
sidered as the source of the emissions
iSection 173(1A of the Clean Air Act).
This permits the management of the
plant to compensate for higher emis-
sions due to expansion or to the rais-
ing of production capacity with the
lowering of emissions levels else-
where in the plant by, for example,
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modernizing or shutting down an-
tiquated installations.

The result is that the plant manage-
ment, where such possibilities for
shifting the emissions balance within
the plant are present, is not forced to
incorporate the most advanced emis-
sions control technology into a new
source of pollution, and can in many
cases save a considerable amount of
investment capital. In the United
States, the admissibility of the bubble
concept remains controversial. Critics
maintain that the term “stationary
source” should be construed to refer
to the individual polluting installation,
not to the entire plant with its many
separate  sources of emissions.
Further, the law should be interpreted
so as to require all new emissions
sources to meet a pollution control
standard that represents the “best
adequately demonstrated system of
technology for reducing emissions.”
This requirement is being sidestep-
ped, however, through shifting within
the plant, since such shifting is per-
mitted when the net emissions output
does not rise. That too, it is claimed,
contradicts the law. In heavily pol-
luted areas in which the target am-
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Environmental Policy (Cont.)

bient air quality standards have not yet
been reached, the introduction of
new emissions sources is permitted
only where the net result is a tangible
reduction in overall emissions. For
that reason, some observers hold that
the Environmental Protection Asso-
ciation’s bubble concept should be
considered only in clean air areas.

There exists in the United States a
further possibility: compensation be-
tween different plants. The limitations
are stricter. This “offset trading” is
permitted only when the air quality in
the affected area is significantly im-
proved thereby; also, specific pollut-
ants must all be shown to decrease,
whereas under the bubble concept,
compensation within a pollutant
group is permitted.

To a very limited extent, German
management over the past 20 years
has been exposed to the option of
*emissions vouchers;” that is, the
possibility for the management to
satisfy legal requirements by consid-
ering emissions reductions elsewhere
in the plant or by a third party as com-
pensation. Two major instances can
be distinguished. The compensation
can bring about a situation where the
ambient air quality tolerance limits are
not crossed within the area surround-
ing the installation. In this the German
authorizing and monitoring officials
have been more generous than their
American counterparts. Under cer-
tain conditions, they could be
satisfied when a third company would
do nothing more than change the
transmission characteristics of its
emissions by, for example, building a
higher chimney without lowering the
real output level. In overloaded areas
in which the air quality tolerance lim-
its have already been crossed, how-
ever, offset trading may be considered
only when the additional pollution
from the new installation lies under
the significance limit of one percent
and an overall improvement of the
ambient air quality is achieved.

Certainly, economic advantages can
be seen in the bubble concept and
offset trading. The advantages lie in
the fact that these policies keep open
long-term possibilities for growth in
industrial areas and create new jobs in
the short term, while insofar as a net
decrease in emissions is achieved, as

with offset trading, this is accom-
plished at the lowest possible cost.

Opposed to this, however, are
weighty environmental disadvan-
tages. The new strategy shifts empha-
sis from emissions to ambient air qual-
ity which is primarily measured lo-
cally. The problem of wide-range pol-
lution is therefore seriously ne-
glected. The equipping of new and
modernization of. old installations
with the best technologically possible
and economically feasible emissions
control devices is not fully realized.
Additionally, the danger has been
pointed out in the United States that
in interstate competition for industrial
start-ups and relocations, the states
with the most lenient plans of execu-
tion for the national air quality targets
have an unearned advantage.

The applicability of an American-
style offset policy to Germany, be-
yvond the parameters described
above, is not reconcilable with pre-
vailing law. The inherent limitation of
these devices to a specific area is diffi-
cult to reconcile with a policy of pre-
ventive action. This also applies to the
German management practices men-
tioned. Preventive measures against
harmful effects to the environment
require as a top priority that measures
reflecting the latest achievements in
emissions control technology be
taken. This duty to incorporate the
latest technology demands more than
simply a perceptible improvement in
air quality in the measurement area
surrounding the plant. Rather, pre-
ventive policy requires that regardless
of the air quality, the emissions under
consideration of the principle of pro-
portionality be kept as low as possi-
ble. The satisfaction of this require-
ment is not only a condition for the
approval of a new installation, but a
long-term duty that applies equally to
the management of older plants.

This policy can be carried out
through retroactively effective regu-
lations or rules which, for example,
set strict limits on the emission of sul-
fur dioxide from blast furnaces. Such
demands are economically defensible
when they can be met due to the par-
ticular economic strength of the com-
pany or by an average company of the
particular type involved. In case of
doubt, the company carries the bur-
den of proof as to the economic hard-

shipit claims is unreasonable. A policy
of prevention which requires all re-
ductions in emissions possible with
the latest technology leads not only to
better air quality in the affected zones,
but is also directed against the prob-
lem of wide-range pollution.

As the destructive results of wide-
range pollution become visible in the
environment to all in the form of the
deteriorating condition of our forests,
understanding of the fundamental
principles of a policy of prevention
has been growing steadily in Ger-
many. The noticeable shift toward an
emphasis on emission control leaves
little or no room for the strategies of
the offset policy. All stationary instru-
ments are excluded from the start.

Environmental protection in the form
of area conservation was the second
target of my investigation. It has been
said in relation to the Cerman situa-
tion, with justification, that successful
environmental protection is often
possible only in situations where the
state or conservation organizations
remove certain areas worthy of pro-
tection from private use by buying
them.

The United States is in a favorable
situation in that a total area of ap-
proximately three million square
kilometers, almost the size of the In-
dian subcontinent, is in the hands of
the federal government. Of this land,
some 410,000 square kilometers, more
than one and a half times the area of
West Germany, are under permanent
or temporary protection as national
parks, game preserves, wilderness
areas, and “wilderness study areas.”
Aside from the development of wil-
derness law, the national park system,
this genuinely American creation with
a history of over one hundred years,
was of special interest to me. | was
able to- become more closely ac-
quainted with the history, develop-
ment, and legal foundation of this sys-
tem during my stay.

The point of departure of the na-
tional park idea was the continuing
protection of areas of particular nat-
ural beauty. The question of whether
the protection of the biotypes and
species of animals and plants living in
the national parks was to be an inte-
gral part of this conservation project







