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Since the end of the World War II,
the U.5. has been Japan's teacher in
various senses. To the Japanese, ev-
erything American appeared splendid
and was highly evaluated. The history
of Japan after the war is summarized
as aneffort to catch up with the U.S. In
the course of this history, Japan has
undergone strong American influ-
ence. In many areas of law, too,
American influence cannot be de-
nied.

Recently Japanese courts appear to
be following the American way of jud-
icial jurisdiction. Is this the right way
for Japan?

U.5. courts are known to assert ju-
dicial jurisdiction in a variety of inter-
national situations. This assertion of
jurisdiction is based on the so-called
“long arm” statute, which resulted
from International Shoe Co. v. Wash-
ington. The long arm statute allows a
court to stretch its jurisdictional arm
far enough to catch a defendant who
lives in a foreign country if he has cer-
tain minimum contacts with the forum
state so that the maintenance of a suit
does not offend the traditional notion
of fair play and substantial justice.
However the long arm statute some-

times causes defendants to suffer
hardships, requiring them to defend
in distant forums. A Ninth Circuit
Court judge said in the dissenting
opinion of a case where a British man-
ufacturer was subjected to the juris-
diction of Hawaii: the “long arm
stretched halfway around the world to
the alien defendant brings to mind ‘a
caricature of Blind Justice with arms of
rubber!’"

Criticism against such an exorbitant
jurisdiction came to appear among
lawyers in both the U.5. and foreign
countries: “In establishing bases for
jurisdiction in the international sense,
a legal system cannot confine its
analysis to its ideas of what is just,
appropriate, and convenient. To a de-
gree it must take into account the
views of other communities con-
cerned. Conduct that is overly self-
regarding with respect to taking and
exercise of jurisdiction can disturb the
international order and produce polit-
ical, legal, and economic reprisal.”

There does exist, however, an es-
tablished safeguard in American law.
This is the common law doctrine of
forum non conveniens, designed
specifically to protect defendants

against overly oppressive assertion of
jurisdiction. Under this doctrine
courts can stay the proceeding begun
under a long arm statute and allow the
parties to find a proper forum
elsewhere. At first, U.5. courts were
reluctant to apply the doctrine to send
an American party abroad for solution
of a dispute. In these days the doc-
trine has begun to be utilized for set-
tlement of disputes in other countries’
tribunals.

A new standard of jurisdiction is ad-
vocated to cure the hardship of the
long arm statute. This is the notion of
“forum convenience.” According to
advocates of this new standard,
court’s jurisdiction depends only
upon whether itis a convenient forum
or not. In reality some courts have
been using “convenience” factor as
one of the standards to be applied 1o
jurisdictional questions since Chief
Justice Stone in the [nternational

-Shoe Co. case considered “an ‘esti-

mate of conveniences’ which would
result to the corporation from a trial
away from its ‘home’ or principal
place of business.” And a few courts
have given the convenience factor
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Japanese Jurisdiction (cont.)
great weight.

The advocates of forum conven-
ience and courts which seem to be in
favor of this new and unique jurisdic-
tional notion presuppose that the
doctrine of forum non conveniens as-
sumes the positive function of iden-
tifying the proper forum in terms of
substantial contacts like the origin of
the cause of action or the presence of
property. However, there is a strong
opinion against such a liberal and ex-
traordinary use of the forum non con-
veniens doctrine: urging state courts
to search for the most convenient
forum leads to situations where they
might well tend to pay the most care-
ful attention to their own interest and
of local residents (homeward trend).
Therefore most courts so far have
rightly used the doctrine of forum non
conveniens only for the purpose of
refusing excessive jurisdiction. The
Uniform Interstate and International
Frocedure Act has included the doc-
trine as an integral, but separate part
of long arm provision.

Another development is the abaoli-
tion of quasi in rem jurisdiction which
is made clear in Shaffer v. Heitner.
Quasi in rem jurisdiction was exer-

cised over a defendant as if he were’

subject to personal jurisdiction when
his property was seized by a plaintiff
even though he was never in the
forum state. Abuse of quasi in rem
jurisdiction gave rise to cases in
which, without his knowledge, a party
was made defendant in a state where
he had property by virtue of the at-
tachment of that property. The Su-
preme Court held such abuse of quasi
in rem jurisdiction was contrary to the
due process clause and that all juris-
dictions must meet the minimum can-
tacts standard. Here it is safe to say
that LS. courts are seeking to restrain
excessive jurisdiction.

In addition, the Supreme Court in
Bremen v. Zapata Off-Shore Co. held a
forum selection clause in a contract
valid and ordered parties to a contract
to settle their dispute in the agreed
foreign forum. Before this decision a
jurisdictional agreement was made
invalid as it was thought to deprive
American courts of their jurisdiction.
This was another development in
American jurisdictional law.

I shall here mention the Common

Market Judgments Convention—the
Convention relating to the Jurisdic-
tion of Courts and Enforcement of
Judgments in Civil and Commercial
Matters, which became effective on
February 1, 1973,

The Convention is designed to
smooth enforcement of member
states’ judgments. For this purpose
some of the jurisdictional grounds
which are provided in the statutes of
some member states were ruled out
as exceeding the ambit set by the con-
vention. For example, Articles 14 and
15 of the French Civil Code, which
provide that any litigation by or
against French nationals must be
brought in France, were excluded.
Another example is Section 23 of the
German Code of Civil Procedure,
under which German courts are ves-
ted with jurisdiction over non-
residents who have assets in Ger-
many, even though the value of the
assets is nominal. This jurisdiction is,
like quasi in rem jurisdiction, not lim-
ited to the amount of the assets.

According to the Convention no
court within the Common Market na-
tions can take jurisdiction over any
person domiciled in the Common
Market on the basis of these “exces-
sive” grounds for jurisdiction. Al-
though the safeguard from the hard-
ship of excessive jurisdiction is not
applied to persons domiciled outside
the Common Market, this Conven-
tion can be a step forward to the in-
ternational solution of disputes con-
cerning jurisdiction.

Japan has no statutory provision
concerning international jurisdiction.
Courts were traditionally reluctant to
expand jurisdiction too far. This is
based on the thought that jurisdiction
of Japanese courts is determined by
considering which country is a fair
and convenient forum among the
countries that have contacts with a
particular litigation. This is, in other
words, allocation of judicial business
among the nations and we call this an
attitude of “internationalism,” “inter-
national distribution of judicial
power” or “international coopera-
tion.” As is shown in these words
lapanese courts, in general, were far
away from “homeward trend,” which
can be seen, from time to time, in U.5.
courts especially when they handle
cases brought by American citizens.

In fact, nationality was only one of the
factors and not a decisive one in Ja-
pan. But recently the Japanese courts
have shown a radical view on jurisdic-
tion.

An employee of the Boeing Com-
pany seriously injured his hand at
work while operating a large power
press. The press was manufactured in
Japan by Kansai lron Work, Ltd. ac-
cording to specifications furnished by
Boeing. The press was delivered to
Marubeni Japan, a Japanese trading
company, which in turn shipped it to
its American subsidiary, Marubeni
America, at its Los Angeles headquar-
ters. The press was then sold to West
Coast Machinery who delivered it to
Boeing. The plaintiff Deutsch, in a suit
against West Coast Machinery, Maru-
beni America and Kansai Iron Work,
claimed that the press was defective
and malfunctioned, severing most of
his left hand, for which he was asking
5275,000. Service of process was made
upon West Coast Machinery and
Marubeni America, but not upon Kan-
sai. The plaintiff was barred by the
statute of limitations from asserting
any claim against Kansai. Marubeni
America filed a cross claim for inde-
mnification against Kansai, which
filed a notice of appearance to contest
jurisdiction and moved for an order
dismissing the complaint against it on
the ground that the Washington court
lacked jurisdiction over it.

The issue was whether the Washing-
ton court, under its long arm statute,
had jurisdiction over Kansai, a third
party defendant, under a cross claim
for indemnification when a product
was sold through intermediaries to a
Washington corporation and the pro-
duct caused injury in the state of
Washington by reason of an alleged
defective manufacture of the product,
while being used for the purposes for
which it was intended.

The Washington Supreme Court,
after considering the facts and the
evidences, held that Kansai had sub-
mitted itself to the jurisdiction of the
courts of Washington, and later Kansai
was held liable for damages.

Before the Washington court held
Kansai liable, Kansai asked the Osaka
District Court in Japan for a dec-
laratory judgment that it owed no ob-
ligation to pay 99,000,000 yen (equiva-
lent of $275,000). Marubeni America







