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In this article, I will propose a theory of the honest but unfortunate creditor. To develop that theory, in Part II, I will discuss how the Bankruptcy Code currently ensures that only honest and unfortunate debtors will obtain the protections of bankruptcy law. In that part, I will also discuss how the Code has evolved to give certain classes of secured creditors far more than that to which they would be entitled under state law. In Part III, I will explore bankruptcy history to develop a story of how bankruptcy evolved as a system that punishes undesirable pre-bankruptcy behavior by debtors, while ignoring such behavior by creditors. In Part IV, I will explain some of the recent developments in consumer lending that support a theory of the honest but unfortunate creditor. In Part V, I will explain the honest but unfortunate creditor, and discuss how that theory could be used to interpret the more ambiguous provisions of the Bankruptcy Code, such as the hanging paragraph explained above. I also suggest that such an approach could be used in the consideration of amendments to the Code, such as the often discussed mortgage modification amendment.

