








the foreign forum.”* This shows that most of the times, U.S. MNCs are never held liable

for their wrongful activities abroad.

3. Evasion of Responsibility of the U.S. MNCs (Economic Imperialism)

MNCs may easily be exempted from their harmful conduct by obtaining a forum rnon
conveniens dismissal of claims by foreign plaintiffs. In fact, they can even distribute
products that are banned or restricted for domestic use in the U.S.?! For instance, a U.S.
corporation did not comply with domestic regulation concerning the manufacture of
children’s sleepwear.”> So it sent the products to countries whose regulation was not as
strict.* Some judges feel that the United States has a strong interest in assuring the safe
regulation of American industry, even when there is a strong effect in a foreign

#* Moreover, the Supreme Court has held that federal statutes do not apply

country.
extraterritorially in the absence of clear congressional intent to the contrary.” On the
other hand, some courts have noticed a “paternalistic” attitude on the part of those

d.¢ They argue

wishing to hold MNCs liable in the United States for harms caused abroa
at the same time that these foreign countries can protect their citizens.”’ To counter the

paternalistic argument, proponents of MNCs’ liability in the U.S. have shown,

0 See Robertson, supra note 59,at 418-19.

2 See generally Lairold M. Street, Comment, U.S. Exports Banned for Domestic Use, But Exported to
Third World Countries, 6 INT'L TRADE L.J. 95 (1981).

2 1d at 97.

B3 g

#* See, e.g., Dahl v. United Technologies Corp., 632 F.2d 1027, 1033 (3d Cir. 1980) (national interest in
regulation of aircraft industry not enough to tip scales to retain jurisdiction).

5 See EEOC v. Arabian Am. Oil Co., 111 S. Ct. 1227 (1991).

26 See, e.g., Allin C. Seward IlI, After Bhopal: Implications for Parent Company Liability, 21 INTL LAW
695, 705-06 (1987), See also DeMateos v. Texaco, Inc., 562 F.2d 895, 902 (3d Cir,1977) (exporting liberal
U.S. tort policies is a form of “social jingoism™), cert. denied, 435 U.S. 904 (1978); In re Union Carbide
Corp. Gas Plant Disaster, 634 F.Supp. 842, 867 (S.D.N.Y. 1986) (retaining suit in U.S. forum would be
imperialism, when an established sovereign imposes standards and values on a developing nation), aff'd,
809 F.2d 195 (2d Cir.), cert. denied, 484 U.S. 871 (1987).
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governments of less developed countries are willing to offer low regulation, low costs
and high returns to MNCs in return for a plant in their country to develop the econony. >
There has been a ‘race to the bottom’ in the competition between these governments to

offer the least protective tort liability law.”’

4. A Doctrine Totally at the Discretion of the Courts
In Piper, the Court emphasized that the forum non conveniens decision rests primarily
with the trial court: when that court “has considered all relevant public and private
interest factors, and where its balancing of these factors is reasonable, its decision
deserves substantial deference.”*® A dismissal on forum non conveniens grounds should

“11 Thus, the judicial discretion is

be reversed only for a “clear abuse of discretion.
virtually unreviewable. In the U.S., a trial judge can usually immunize his or her decision

only by enumerating the two sets of factors established in Gilbert and Piper.

27 DeMateos, 562 F.2d at 902,

% See Matthew Lippman, Transnational Corporations and Repressive Regimes: The Ethical Dilemma, 15
CAL. W.INT’L L.J. 542, at 545 (1985).

239 Id

0 piner, 454 U.S. at 257.

1. at 257 (emphasis added). A commonly given example of an abuse of discretion is a trial court’s
failure “to consider one or more of the important private or public interest factors.” Reid-Walen v. Hansen,
933 F.2d 1390, 1394 (8th Cir. 1991).
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CHAPTER 4
FORUM SELECTION WITHIN EUROPE: THE BRUSSELS AND LUGANO

CONVENTIONS |

242 3

After reviewing the history and the evolution of the Brussels’ and Lugano™
conventions in first section, this chapter will focus on the scope and the rule of

jurisdiction of the conventions. Finally, it will compare the forum non conveniens with

the European rules.

A. History and Evolution of the Conventions

Continental Europe’s history of jurisdictional law has covered a much longer period of

time than Anglo-American law.** Nevertheless, some FEuropean countries have |
exorbitant jurisdictional rules. For example, section 23 of the German Civil Procedure
Code provides for in personam jurisdiction over nonresident defendants who own assets
of any value in Germany, even though there is no connection between the litigation and

Cw:rmany.245 France has an even more exorbitant rule in article 14 of its Civil Code,

**2 The European Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters (O.J.E.C. No, L.229/32 (1968) reprinted in 8 LL.M. 229 {hereinafter Brussels Convention}).

*3 The Lugano Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial
Matters (O.J.E.C. No. L. 285/1 (1988), reprinted in 28 I.L.M. 620 [hereinafter Lugano Convetion].

% Friedrich Juenger, Judicial Jurisdiction in the United States and in the European Communities: A
Comparison, 82 MICH. L. REV. 11935, at 1203 (1984) (saying that as early as the Justinian Code, the rule
according to which the courts at the defendant’s residence are entitled to exercise general personal
jurisdiction existed already. He adds that Roman law recognized the concept of limited jurisdiction by
permitting the plaintiff to sue in tort at the place of the wrongful conduct, to bring contract actions at the
place of the execution or performance, and to vindicate property rights at the situs).

5 See R, SCHLESINGER, COMPARATIVE LAW 363, 372-73 (4 ed. 1980).
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which authorizes French plaintiffs to sue anyone in French courts whether or not the
dispute has any connection with France. Article 15 states that French citizens can only be
sued in France. In spite of the many criticisms in and outside France,**® many European
legal systems copied the French system. Moreover, none of these countries adopted the

*7 5o that, even when a suit is brought to harass a

Jorum non conveniens doctrine,
defendant, courts have to hear the case.

In order to mitigate the effects of this “law of the jungle,” the original six Member
States of the European Community (EC) signed the Convention on Jurisdiction and the
Enforcement of Judgments of Civil and Commercial Matters (Brussels Convention) in
Brussels on September 27, 1968. Its origins can be found in the Treaty of Rome, the

% Article 220 provides in pertinent part:

founding treaty of the European Community.
“Member States shall, so far as is necessary, enter into negotiations with each other with
a view to securing for the benefit of their nationais [...] the simplification of formalities
governing the reciprocal recognition and enforcement of judgments of courts or tribunals
and of arbitration awards.” Despite the wording of this provision, the Brussels
Convention goes far beyond judgment recognition, enforcement and the “simplification
of formalities” governing reciprocity in recf)gnition and enforcement. It provides for the

249
I

foundation of a uniquely European body of procedural body of procedural law.”" In a

note sent to the Member States on October 22, 1959, inviting them to commence

8 See, e.g., 2 H. BATTIFOL & P. LAGARDE, DROIT INTERNATIONAL PRIVE 483 (7" ed. 1983).

M7 See Schlosser, Report on the Convention on the Association of the Kingdom of Denmark, Ireland and
the United Kingdom of Great Britain and Northern Ireland to the Convention on Jurisdiction and the
Enforcement of Judgments in Civil and Commercial Matters and to the Protocol on its Interpretation by the
Court of Justice [hereinafter 1979 Schlosser Report], 22 Q.J. EUR. COMM. (No. C 59) 71, 97 (Mar. 5,
1979).

™3 Treaty Establishing the European Economic Community, Mar. 25, 1957, 298 U.NT.S. 11,

40




negotiations as envisaged in Article 220 of the founding treaty, the Commission of the
EEC stated that:

“a true internal market between the six States will be achieved only if
adequate legal protection can be secured. The economic life of the
Community may be subject to disturbances and difficulties unless it is
possible, where necessary by judicial means, to ensure the recognition and
enforcement of the various rights arising form the existence of a multiplicity
of legal relationships. As jurisdiction in both civil and commercial matters

is derived from the sovereignty of Member States, and since the effect of
judicial acts is confined to each national territory, legal protection and,
hence, legal certainty in the common market are essentially dependent on
the adoption by Member States of a satisfactory solution to the problems of
the recognition and enforcement of judgments.”*°

Thus, under the Brussels Convention, a judgment rendered in one Member State is

automatically recognized and enforceable in all other Member States, with some
exceptions. Hence, it outlawed the use against Common Market domiciliaries of article
14 of the French Civil Code, section 23 of the German Civil Procedure Code and the
similar provisions of other European countries.”' It has been described as the European
equivalent of the United States Constitution’s Full Faith and Credit Clause.**

In 1971, the original Member States of the EC signéd a protocol granting the
European Court of Justice the competence to interpret the Brussels Convention.”® In this

way, the signatories sought to eliminate the problem of varying interpretations of the

9 The Brussels Convention has been described as the “foundation of a ‘European Law of Procedure.” ”
Christian Kohler, Practical Experience of the Brussels Jurisdiction and Judgments Convention in the Six
Original Contracting States, 34 INT'L & CoMP.L.Q. 563, 563 (1985).

Bop Jenard, Official Report on the Original Brussels Convention of 1968, 1979 0.J. (C 59) 1, 3.

31 See Brussels Convention, art, 3.

¥ See e.g., Lee S. Bartlett, Full Faith and Credit Comes to the Common Market: An Analysis of the
Provisions of the Convention on Jurisdiction and Enforcement of Judgments in Civil and Commercial
Matters, 24 INT'L & CoMp.L.Q. 44 (1975); see also Bruce M. Landay, Another Look at the EEC Judgments
Convention: Should Qutsiders Be Worried?, 6 DICK.LINT'L L. 25, 25 (1987).

3 Protocol on the Interpretation by the Court of Justice of the Convention of Sept. 27, 1968 on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters, done June 3, 1971, 1975 O.J. (L 204)
28. The official English language version of the Protocol is published at 1978 O.1. (L304) 50. The original
text of the Brussels Convention does not specifically address the subject of interpretation, although a joint
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Convention, a significant issue because of the diverse legal traditions of the Member
States.”** Under the Protocol, entered into force on September 1, 1975, the courts of
Member States may ask the European Court of Justice [hereinafter ECJ] to interpret the
Brussels Convention and its various attendant treaties and agrc.aeme:nts.255

One of the fundamental principles of the Brussels Convention is that “any State which
becomes a member of the European Economic Community is required to accept the
Convention as a basis for the negotiations necessary to ensure the implementation of
Article 220 of the Treaty of Rome.”*® The United Kingdom, Ireland, and Denmark

3257

became members of the EC in 197 and agreed in a separate act of accession to enter

into negotiations with a view toward accession to the Brussels Convention.”®
Consequently, the Convention entered into force on June 1, 1988 among the six original
Member States, the United Kingdom, Ireland, and Denmark. The Convention entered into
force between Greece and the other parties on October 1, 1989. Spain and Portugal

signed a convention of accession in 1989. By a 1996 accession convention, Austria,

Finland and Sweden were the last countries to join the Brussels Convention.

declaration appended to the Convention stipulates that the parties would examine the possibility of
conferring interpretative authority upon the Court of Justice,

»* The difficulty in interpreting the Brussels Convention was reinforced by the fact that the Convention
was produced in four official languages: Dutch, French, German and Italian. See Brussels Convention, art.
68.

% The Court of Justice is without authority to interpret the Lugano Convention, the 1988 agreement signed
by the Member States of the EC and the EFTA. See infra note 254, The Lugano Convention, however,
provides for another mechanism to ensure the uniform interpretation of the text. See infra note 2560

“** Report by Martinho de Almeida Cruz et al. on the Convention on Accession of the Kingdom of Spain
and the Portuguese Republic to the Convention on Jurisdiction and the Enforcement of Judgments in Civil
and Commercial Matters and to the Protocol on its Interpretation by the Court of Justice with the
Adjustments Made to Them by the Convention on the Accession of the Kingdom of Denmark, of Ireland
and, of the United Kingdom of Great Britain and Northern Ireland and the Adjustments Made to Them by
the Convention on the Accession of the Hellenic Republic, 1990 O.J. (C 189) 35, 38, reprinted in 29 I.L.M.
1471, 1479.

*7 Treaty Concerning the Accession of the Kingdom of Denmark, Ireland, the Kingdom of Norway and the
United Kingdom of Great Britain and Northern Ireland to the European Economic Community (and to the
European Atomic Energy Community}, Jan. 22, 1972, 1972 O.J.SPEC.ED. (L 73) 5.
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In 1988, the Member States of the EC and the Member States of the European Free
Trade Association [hereinafter EFTA] concluded a convention in Lugano, Switzerland on
Jurisdiction and enforcement of judgments in civil and commercial matters. The Lugano
Convention was intended to ensure the free movement of judgments among Member
States of the EC and the EFTA. It is based substantially on the Brussels Convention.
However there are still two separate conventions. According to article 54B of the Lugano
Convention that deals with the interrelationship between the two conventions, the Lugano
Convention “shall not prejudice the application” of the Brussels Convention, but it shall
apply “in matters of recognition and enforcement, where either the State of origin or the
State addressed is not 2 member of the European Communities.” A protocol annexed to
the Lugano Convention established a system designed to ensure the uniform
interpretation of the agreement.””

Recently, it was decided that the Brussels Convention will be replaced by Council
Regulation (EC) No. 44/2001, covering the same field and entering into force on March
1, 2002. Denmark does not take part in the adoption of the Regulation, which will not,
therefore, be binding upon Denmark and is not applicable to it. Thus, the relations
between Denmark and the other Member States bound by the Regulation are governed by

the Brussels Convention and the 1971 Protocol. Despite this change, in order to simplify

*** Act concerning the Conditions of Accession and Adjustments to the Treaties, 1972 O.J.SPEC.ED. (L
73) 14.

*® The drafters of the Lugano Convention were confronted with the danger that the courts of EFTA
Member States might interpret the convention differently than the Brussels Convention. The signatories of
the Lugano Convention agreed on a protocol designed to ensure the uniform interpreation of the treaty,
Under this interpretation protocol, judgments delivered under the Brussels and Lugano Conventions are to
be communicated to central authorities in each Signatory State. Additionally, meetings are to be held from
time to time in which representatives of the various signatory States shall exchange their views on the
functioning of the Lugano Convention. P. Jenard & G. Moller, Report on the Convention on Jurisdiction
and the Enforcement of Judgments in Civil and Commercial Matters done at Lugano on September 16,
1988, 1990 O.J. (C 189) 58, at §9-93, reprinted in 29 L.L.M. 1481, at 1496-98.
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our discussion, we will still refer to the Brussels Convention although we have to keep in

mind that it is no longer applicable.

B. Scope of the Conventions: The Rejection of Forum Non Conveniens
The scope of the Brussels Convention is limited by its terms to “civil and commercial

1.2 However, the Convention does

matters” whatever the nature of the court or tribuna
not give a definifion of these terms. In an important decision, the European Court of
Justice held that the definition should be a Community one, independent of Member State
law; thus, it implicates a reference to the objectives and scheme of the Convention.”'
According to the Court, the purpose of this rule was to ensure the uniform application of
the Brussels Convention to parties existing in diverse legal systems. The Convention
expressly exempts from its scope four fields of law: (1) the status or legal capacity of
natural persons, rights in property arising out of a matrimonial relationship, wills and
succession; (2) bankruptcy, proceedings relating to the winding-up of insolvent
coﬁpanies or other legal persons, judicial arrangements, compositions and analogous
proceedings; (3) social security; (4) arbitration.’® A subsequent amendment to the
Brussels Convention added the provision that it “shall not extend, in particular, to

revenue, customs or administrative matters.”?

%0 Brussels Convention, art.1(1).
! Case 29/76, LTU Luftransportunternehmen GmbH & Co. KG v. Eurocontrol, 1976 E.C.R. 1541, 1

C.M.L.R. 88 (1977).
262 Lugano Convention, art. 1; Brussels Convention, art. 1.
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C. Rule of Jurisdiction

1. General Rule
The Convention establishes a basic rule that the defendant must be sued in the
Contracting State in which he, she, or it is domiciled,”** and can only be sued in the
courts of another Contracting State to the extent that the Convention permits.”®® As a
consequence, the application of certain rules of jurisdiction existing in the national law of
Contracting States, which are considered to reflect an exorbitant exercise of jurisdiction

may not be invoked against defendants who are domiciled in a Contracting State.

2. Special Jurisdiction

The Brussels Convention has created alternative bases of jurisdiction to the one
founded on domicile. Thus, a defendant domiciled in a Contracting State may be sued in
the courts of another Contracting State “in matters relating to a contract”, if the latter
Contracting State is the “place of performance of the obligation in question.”*®® In the
same way, “in matters relating to a tort, delict or quasi-delict,” the defendant may be sued
in the Contracting State “where the harmful event occurred.”*®” When a person domiciled
in a Contracting State is one of a number of defendants, that person may also be sued in

the courts for the place where any one of those defendants is domiciled.>® As another

*%* Convention Consolidated Text, art. 1. This provision was added by the 1978 Accession Convention. /4.
%4 Brussels Convention, art. 2. Curiously, the Convention does not define “domicile” in relation to
individuals. The definition is expressly left to national law. /d. art. 52.

265 Brussels Convention, art. 3.

¢ Brussels Convention, art, 5(1).

7 Brussels Convention, art. 5(3). Article 5 also provides special rules for maters relating to maintenance
creditors; civil claims for damages or restitution based on an act giving rise to criminal proceedings; and
trusts and salvage.

%% Brussels Convention, art. 6(1). Article 6(2) deals with third party proceedings. Article 6(3) addresses
counterclaims and article 6(4) deals with contractual actions can be combined with an action against the
same defendant, which relates to a right in rem in immovable property.
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example, enterprises domiciled in a Contracting State that maintain a branch or other
establishment in another Contracting State can be sued there on causes of action arising
out of these local operations.®” Certain classes of plaintiffs, i.e., consumers,

policyholders and suppeort claimants are accorded the jurisdictional privilege to litigate in

‘the Contracting State in which they are domiciled.””® The Convention authorizes joining

and impleading parties not otherwise subject to the jurisdiction of the court in which the
principal action is pending.””' Additionally, by means of forum-selection clauses, the

partics can stipulate to the jurisdiction of Contracting State courts.””

3. Exclusive Jurisdiction

Section 5 provides that in certain cases (specified in Article 16) the courts are to have
exclusive jurisdiction irrespective of the domicile of the defendant. The policy basis of
Article 16 is that the courts identified as having exclusive jurisdiction are so closely
connected with the subject matter as to justify their being given sole control over the
issue. The first of these 3 exceptions is proceedings relating to land, and more particularly
to "rights in rem in, or tenancies of, immovable property”. Here, exclusive jurisdiction is
conferred by the Convention upon courts for the state where the property is situated.

The second area where the Convention confers jurisdiction exclusively on the courts

of one state relates to proceedings concerning the validity of any constitution of a

** Brussels Convention, art. 5(5).

7 Brussels Convention, art. 14 {consumer transactions, as defined in art. 13); art. § (2) (policyholders); art.
5(2) (support claimants}; art. 9 (liability and real property insurers suable at place of harm) and art. 10(2)
and (3) (direct actions),

' Brussels Convention, art, 6(1) and (2); art. 6(3) (counterclaims).

2 Brussels Convention, art. 17. Articles 12 and 5 restrict the contractual designation of a forum in cases
involving policyholders and consumers.
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company, association or other legal person or its dissolution. Such proceedings must take
place in the state where the company has its basis of operation.

The third area concerns intellectual property and proceedings relating to the
registration or validity of patents, trademarks, designs or other registered intellectual
property rights. These proceedings must be taken in the state where the registration was
applied for or has taken place. The Convention recognizes that despite the attempt to
confer exclusive jurisdiction on the courts of one Contracting State by virtue of Article
16, actions may nonetheless fall within the exclusive jurisdiction of the courts of more
than one Contracting State. In such cases, any court other than the court first seized must
decline jurisdiction.?’?3

Article 17 allows parties to a contract or dispute to enter into a jurisdiction agreement
confirming jurisdictions on the courts at whichever Contracting State they prefer. The
agreement must be in writing or evidence in writing or capable of being inferred from an

.international trade or activity of which the parties were or should be aware (this does not
apply to insurance or consumer contracts). It does not apply to determine the validity of a
forum clause conferring jurisdiction on a court outside the contracting states.

Finally in accordance with Article 18, a defendant submits voluntarily to the
jurisdiction of a foreign court irrespective of the terms of the Convention then that

foreign court is in most cases entitled to deal with the case.
D. Implication for MNCs: The Notion of the Seat of the Corporation (Article 53)

Under the Convention, the domicile of a company is known as its seat. No uniform

definition of seat/domicile is provided in the Convention. The determination of the seat of
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a company for the purposes of the Convention is left to the private international law rules

of the court of the Contracting State seized of the case.”’*

E. Comparison with the Forum Non C'onveniens Theory
According to Professor Juenger, the provisions of the Brussels Convention can be
compared to the long-arm statutes of the American system.””” He found that foreign
corporations doing business in the U.S, cannot be sure of the exient there are subject to

76

general jurisdiction;”’® on the contrary, the Convention provides for specific rules

according to which the cause of action can only be brought at a member state

corporation’s principal place of business.””” Professor Juenger notices that, although the
European approach seems to be in better position than the American approach, in one
field it looks behind the U.S. concepts of jurisdictional propriety.””® In fact under the
fourteenth amendment and the due process clause protecting even nonresident aliens,””
the American law on jurisdiction appears non-discriminatory.”®” On the other hand, the
Convention does treat aliens equally with member state domiciliaries or corporations. In
effect, articles 3 and 4 authorize the use of the member states’ exorbitant jurisdictional

provisions in two situations when parties domiciled outside the Common Market are

3 Brussels Convention, art. 23.

% Brussels Convention, art. 53.

7 Fuenger, supra note 244, at 1207,

7 See id. (citing E. SCOLES & P. HAY, CONFLICT OF Laws 297-302, 332-37 (1982)).

7 Brussels Convention, art. 2 and 53, par.1.

% Juenger supra note 244, at 1210,

M Guessefeldt v. McGrath, 342 U.S. 308, 318 (1952) (dictum); Russian Fleet v. United States, 282 U.S.
481 (1931).

0 According to Juenger, even federal courts, whose jurisdiction is limited by the due process clause of the
fifth rather than the fourteenth amendment, consider it axiomatic that a nonresident alien’s amenability to
suif is controlied by International Shoe and its progeny. See, e.g., American Land Program, Inc. v.
Bonaventura Uitgevers Maatschappij, N.J., 710 F. 2d 1449, 1452 n.1 (10 th Cir. 1983) (diversity case);
Wells Fargo & Co. v. Wells Fargo Exp. Co., 556 F. 2d 406, 416 n.7 (9" Cir. 1977) (trademark
infringement).
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involved.*®! So in those cases, article 14 of the French Civil Code and section 23 of the
German Code of Civil Procedure or other unreasonable national jurisdictional provisions
are applicable. However, this open discrimination does not seem to pose any practical
problem.*®* In fact, the Court of Justice has never dealt with issues relating to article 4.
Moreover, the protection of fundamental rights and the need for adequate procedural
safeguards are essential for the Court of Justice; thus, if the matter arised, the European
judges would find a solution to lessen these discriminations.

Professor Juenger concludes that despite of the discriminations of the European
approach, it appears to be more functional and pragmatic than the American ‘iniprecise’

tGSt.283

1 According to Juenger, such unequal treatment is not limited to jurisdiction; it permeates the entire
Convention and affects the rules on recognition as well as such important safeguards as the right to be
heard. See generally Juenger, La Convention de Bruxelles du 27 septembre 1968 et la Courtoisie
Internationale, 72 R.C.D.LP. 37 (1983).

2 Juenger supra note 244, at 1212,

3 Calder v. Jones, 104 S. Ct. 1482, 1487 (1984).
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CHAPTER 5

THE PARTICULAR SITUATION OF UNITED KINGDOM

A. Historical Developments

Until 1906, English courts could use their discretionary pdwer in jurisdictional issues
under the lis alibi pendens doctrine, provided that the same controversy was pending in
England and abroad and involved the same parties and subject matter.”® In 1906, the
English court, referring to Scottish law™® and two U.S. forum non conveniens cases,”
granted a stay of proceedings on the basis of “vexatious” and “oppressive” motives of the
plaintiff that amounted to an “abuse of process.”®’ In St. Pierre v. South American Stores
(Gath & Chaves), Ltd.,*® Lord Justice Scott summarized the jurisprudence in stating:

“The true rule ... may I think be stated thus: (1) A mere balance of inconvenience
is not sufficient ground for depriving a plaintiff of the advantages of prosecuting
his action in an English court if it is otherwise properly brought. The right of
access to the King’s Court must not be lightly refused. (2) In order to satisfy a
stay two conditions must be satisfied, one positive and the other negative; (a) the
defendant must satisfy the Court that the continuance of the action would work
an injustice because it would be oppressive or vexatious to him or would be an
abuse of the process of the Court in some other way; and (b) the stay must not
cause an injustice to the plaintiff. On both the burden of proof is on the
defendant.”*"

4 1 DiceY & MORRIS, DICEY AND MORRIS ON THE CONFLICT OF LAWS 390, 396 (1987); G.C. CHESHIRE &
P.M. NORTH, PRIVATE INTERNATIONAL Law 205, 222 (11" ed. 1987)

3 | ogan v. Bank of Scotland, [1906] 1 K.B. 141, 142,

%6 Gardner v. Thomas, 14 Johns. 134 (N.Y. Sup. ct. 1817); Collard v. Beach, 87 N.Y.S. 884 (A.D. 1904),
7 Logan, [1906] 1 K.B. at 141.

#11936] 1 K.B. 382 (C.A.).

* Id. at 398 (emphasis added).
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As an effect, even though there was no connection between England and the cause of

% Nevertheless, English courts

action, anybody could bring a suit in English courts.
developed a more restrictive forum non conveniens doctrine in 1974 in the Atlantic
Star,””' developed further in MacShannon v. Rockware Glass, Ltd.,”* and in the Abidin
Daver case.™ In fact, the English courts were suddenly more concerned about judicial

294

comity than judicial chauvinism.”™" A final case, Spiliada Maritime Corporation v,

Cansulex, Ltd.”” standardized the forum non conveniens approach by English courts.

B. The Spiliada Case: Application of the Forum Non Conveniens

The Spiliada case sets forth an appropriateness test. Cansulex was an exporter of
sulfur from British Columbia; Spiliada owned a ship, flying the Liberian flag. Plaintiffs
brought suit in an English court in 1984, claiming damages for corrosion and other
damages to the ship caused by the loading of wet sulfur cargo in British Columbia in
November 1980. The plaintiffs obtained a “leave to serve a writ out of jurisdiction”
according to Order XI, in order to obtain jurisdiction of an English court over the foreign
company defendant*® The defendant unsuccessfully challenged the court’s jurisdiction,

and the court, holding that the determinative criteria for both the forum conveniens and

# See Maharanee of Baroda v. Wildenstein, [1972] 2 Q.B. 283.

®111974] A.C. 436. The House of Lords held that a stay should be granted in an action in rem between
Dutch and Belgian ship owners which arose out of a collision on the River Scheldt leading to the port of
Antwerp, and this occurred in the Belgian waters.

P211978] A.C. 795. The House of Lords launched a de facto incorporation of forum now conveniens
doctrine into English law in applying the “most suitable forum™ approach to stays of proceedings. /4. at
812.

311984} A.C. 398. In this case, a Cuban vessel collided with a Turkish vessel in Turkish waters. An action
was started by the Turkish owners in Turkish court in Istanbul. The Cuban owners began an action in rem
in the English Admiralty Court. The Turkish owners asked for a stay of this action, and this was eventually
granted by the House of Lords.

2 1d at411.

I 11987] A.C. 460.

8 Id. at 467.
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the forum non conveniens were identical and inseparable,”” declared itself to be the

298

Jorum conveniens.”” The English court took into account two factors in deciding on the

convenient forum. First, there was an identical case already pending in an English
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court™” in which both ships had the same insurance company, were represented by the

same counsel and involved the same facts.”” Second, the statute of limitations had
already run in British Colombia, making a trial in this alternative forum impossible.*"’
There are two requirements under the forum non conveniens as developed by Spiliadd.
First, the defendant, who is sued as of right before the English forum, must show that
there is another available forum, which is clearly or distinctly more appropriate than the
Engtlish forum, in that the case may be tried more suitably there in the interests of all the
parties and the ends of justice. Secondly, provided that the defendant can discharge this
burden by showing that there is some other available forum that is prima facie more
appropriate for the trial, the court will normally grant a stay unless the claimant can show
that, even though there are factors connecting the proceedings with the foreign forum,
substantial justice will not be obtained in the foreign jurisdiction. This burden goes
beyond merely showing that the claimant will enjoy procedural advantages, or a higher
scale of damages or more generous rules on limitation if he or she sues in England, even
if in some respects the foreign forum is less advantageous than the English forum. The

connecting factors include convenience or expense, the availability of witnesses, the

residence of the parties to the litigation and the governing law. The plaintiff must

#7 Spiliada Maritime Corp. v. Cansulex Ltd., 1987 App. Cas, 460 (appeal taken from C.A.).

8 1d, at 460-61,

% Cambridgeshire, Bibby Bulk Carriers Ltd. V. Cobelfret NV, [1982] Q.B. (unreported decision).
3 Spiliada, 1987 App. Cas. at 460-61.

I at 486-87.
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establish that substantial justice will be done in the otherwise appropriate forum.*** In
accordance with this test, the question is not one of convenience, but it is one of the
suitability or appropriateness of the relevant jurisdiction.”® Thus, the .oId St Pierre test,
according to which plaintiffs were deprived of the right to prosecute their action in an
English court only in exceptional cases, has been replaced by a more liberal approach,
allowing a stay where England is an inappropriate forum.

Whereas in the U.S. under the Piper test, the court examines the multiple private and
public factors to decide whether or not there is dismissal of the case, in England, the court
examines two distinct components relating to availability of a better forum and whether
the plaintiff, not the forum, would be disadvantaged by dismissal. A major difference is
that English courts do not favor home plaintiffs over alien plaintiffs, like the U.S.
approach does. However, the doctrine is applied in both the United Kingdom and the
United States as a discretionary procedural device for the determination and exercise of a
court’s jurisdiction. Actually, the Spiliada decision allows for appellate review of judicial
discretion of the trial court in both forum conveniens and forum non conveniens cases. As

a consequence and disadvantage, the doctrine gives rise to uncertainty.

C. The Conflicting Adoption of the Brussels Convention
The doctrine of forum non conveniens i1s known only to the courts of two of the
Contracting States of the Brussels Convention.”™ According to the Schlosser Report,

Title 11 of the 1968 Convention is based on the rationale that a properly seized court

2 14 at 476-82.
33 1 at 474,
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under the jurisdictional rules must determine the dispute to which the action relates.””
Thus, there is a clear contradiction with the forum non conveniens approach based on
discretion and flexibility. In accordance with Title II of the Convention, Contracting
States have the obligation to exercise jurisdiction.’® Schlosser states that “[a] plaintiff
must be sure which court has jurisdiction, He should not have to waste his time and
money risking that the court concerned may consider itself less competent than
another.””" On the other hand, the application of forum non conveniens relates to the
discretion of the courts and the characteristics of each case. So, this uncertainty conflicts
with the mandatory rule according to which the plaintiff can sue in the place where the
defendant is domiciled. Professor Schlosser did not address the problem as to whether the
Jorum non conveniens doctrine is compatible with the Convention scheme where the
other forum is that of the courts of a non-Contracting State.

The Convention has been incorporated into the law of Great Britain by virtue of the
Civil Jurisdiction and Judgments Act of 1982.°% Section 49 contains a provision
authorizing the English courts to grant a stay under the forum non conveniens doctrine,
insofar as it is not inconsistent with the principles of the Brussels Convention. Some
authorities interpret such a provision as evidence that the signatory States originally
intended to allow application of the doctrine in cases of: (1) “abuse of process™; (2)

choice of forum agreements between parties;, and (3) “lis alibi pendens” in non-

304 As the Schiosser Report observed: “The idea that a national court has discretion in the exercise of
jurisdiction either territorially or as regards the subject matter of a dispute does not generally exist in
Continental legal system.” See 1979 Schlosser Report, supra note 247, at 79.

395 See id, Tt states that “The idea that a national court has a discretion in the exercise of jurisdiction either
territorially or as regards the subject matter of a dispute does not generaily exist in Continental legal
systems.” fd. at 97.

* 1d, at 97-98.

307 Id

3% Civil Jurisdiction and Judgments Act of 1982 (effective Jan. 1, 1983) (Eng.) [hereinafter 1982 Act].
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Contracting States, because these cases are not even covered by the Convention.’®” The
leading English case on the compatibility of the Brussels Convention with the doctrine of
Jorum non conveniens is In re Harrods (Buenos Aires) Ltd>'" In this case, the company
in question had been incorporated and had its registered office in England. For the
purposes of article 2 of the Convention, it was plainly domiciled in England. However,
the business of the company had always been exclusively carried out in Argentina and its
central management and control was exercised there. Moreover, the principal activity of
the company was to operate a department store in Buenos Aires. The company was
conirolled by two sharcholders, both Swiss-domiciled companies. The minority
shareholder brought a suit in the English courts. The question arose as to whether forum
non conveniens could apply. The minority shareholder argued that the company had an
English domicile binding the English courts to assume jurisdiction under article 2 of the
Convention. The Court of Appeal held that while a stay on the grounds of forum non
conveniens was not available in cases where two competing jurisdictions were both

311

Contracting States (i.c. England and another Contracting State),”” there was nothing to

prevent a grant of a stay when the “conflict” is between the courts of England and the

312 The decision of the Court of Appeal has since been

courts of a non-Contracting State.
followed in a number of subsequent cases.”” Commentators have shown that the

difficulties arising from the Harrods case come from the fact that the Convention does

not provide general guidance as to its application in cases where there is a substantial

3% See TREVOR C. HARTLEY, CIVIL JURISDICTION AND JUDGMENTS 79, 80 (1984).

39 In re Harrods (Buenos Aires) Ltd. {1992) Ch 72 [Harrods].

' 1d, at 93.

2 1d. at 97.

1% See, e.g., The Po [1991] 2 Lloyds Rep. 206 (CA); The Nile Rhapsody [1994] 1 Lloyds Rep. 382 (CA);
Sarrio S.A. v. Kuwait Investment Authority [1997] 1 Lloyds Rep. 113 (CA); Haji-loannou v. Frangos
[1999] 2 Lloyds Rep. 337 (CA).
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non-Community involvement in the litigation, either when the plaintiff is not domiciled
in a Contracting State or where the conflict of jurisdiction is between the courts of a
Contracting State and a non-Contracting State.”'* So, the problem concerns the scope of

application of the Convention. Recently, the ECJ clarified the extent of its scope.

D. Hope for Foreign Plaintiffs Against MNCs: The Recent Interpretation of the
European Court of Justice |

In the case of Group Josi Reinsurance Company S.A. v. Universal General Insurance
Compn:my,315 the ECJ casts doubt on the validity of Harrods. In this case, the respondent,
a Canadian insurance company, entered into a reinsurance contract with the appellant, a
company domiciled in Belgium, The contract had been brokered by a French company,
acting as an agent of the respondent. Group Josi had been informed by the French agent
that the main shareholders in the reinsurance contract were two U.S. reinsurance
companies. Immediately prior to the acceptance of the reinsurance offer by Group Josi,
the two U.S. companies informed the French agent that they intended to pull out of the
reinsurance contract. This information was not passed on to Group Josi. One year later,
the French agent sent Group Josi a statement of account showing the amount owing in
respect of Group Josi’s share of the risk. However, Group Josi, which had learned of the
decision of the two U.S. companies to exit the deal, refused to pay, claiming that it had
been induced to enter into the reinsurance contract on the basis of information which

subsequently proved to be false. Universal General Insurance Company brought

M See, e.g., Adrian Briggs, "“Forum Non Conveniens and the Brussels Convention Again”, (April 1991)

107 LMCLQ 180, 182.
1 Group Josi Reinsurance Company S.A. v. Universal General Insurance Company [2000] ILPr 549
{ECD).
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proceedings against Group Josi in France. Group Josi argued that the French courts
lacked jurisdiction because the courts in Belgium had jurisdiction, pursuant to the
Brussels Convention, based on the fact that the defendant’s registered office was in
Belgium. The French court rejected this argument, holding that the Brussels Convention
did not apply in respect of a Canadian company, and that the French courts had
jurisdiction by virtue of French domestic law.>'® Group Josi appealed this ruling to the
Versailles Court of Appeal. The Court observed that the question of whether the specific
rules of the Convention can be used against a plaintiff domiciled in a non-Contracting
State involves the question of extending Community law to nen-member countries.
Recognizing that an answer to this question required an interpretation of the Convention,
the Court referred the matter to the ECJ for a preliminary ruling. The ECY was asked:
“Does the Brussels Convention apply not only to intra-Community disputes but also to
disputes which are integrated into the Community? More particularly, can a defendant
gstablished in a Contracting State rely on specific rules on jurisdiction set out in that
Convention against a plaintiff domiciled in Canada?'” In its ruling, the Court started
with article 2 of the Convention, as it sets out the general rule that persons domiciled in a
Contracting State are to be sued in the courts of that State, irrespective of the nationalities
of the parties.’'® There are two categories of cases for which this principle is derogated:
where rules of special jurisdiction or of exclusive jurisdiction in relation to certain
subject-matter apply, the defendant will b;a sued in a court other than the one where it is
domiciled. None of these exceptions were held to be relevant in this case. The Court

concluded on the basis of its analysis of the scheme of the Convention that as a general

316 Group Josi, para. 26.
N Group Josi, para, 32.
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rule the domicile of the plaintiff is not relevant for the purpose of determining jurisdiction
pursuant to the Convention. Thus, for the Court, the application of the rules of
jurisdiction as set forth in the Convention depends only on the criterion of the defendant

19 So, this led to the conclusion that the

being domiciled in a Contracting State,
Convention is applicable to a dispute between a defendant domiciled in a Contracting
State and a plaintifl' domiciled in a non-member country.**

After this decision, the opinion in England was split as to the implications of such

32! Commentators considered that Jorum non conveniens could not be a ground to

finding.
stay a case when it involved a defendant domiciled in England.’” Some others
questioned this effect. For the moment, the English courts still apply Harrods as a valid
rule for forum non conveniens’> In deciding Harrods, the Court of Appeal agreed that
the doctrine of forum non conveniens could not be applied where two competing

32% On the other hand, when the conflict was

jurisdictions were both Contracting States.
between a non-Contracting State jurisdiction and the courts of England, the doctrine
could be applied.’” But, in Group Josi, the conflict was between the courts of two

Contracting States. So this case does not rule the second part of the Harrods ruling:

whether or not the Convention should apply when a domiciliary of a non-Contracting

8 Group Josi, para. 34.

' Group Josi, para. 57.

0 Group Josi, para. 59.

! For a study of the implications of Group Josi in England, see generally, Christopher D. Bougen, Time fo
Revisit Forum Nown Conveniens in the U.K.? Group Josi Reinsurance Co. v. UGIC, [2001]132 VUWLR
705. '

** Douglas Peden, “Litigator’s View”, The Lawyer 4 September 2000, 13; John Melville Williams,
“Forum Non Conveniens, Lubbe v. Cape and Group Josi v. Universal General Insurance”, [2001] 1 JPIL
72,77,

* See, e.g., Ace Insurance SA-NV v. Zurich Insurance Company and Zurich America Insurance Company
f2001] EWCA CIV 17" [Ace Insurance (CA] (the Court of Appeal applied Harrods and decided that the
courts had still discretion to grant a stay of proceedings on forum non conveniens where the English court
had jurisdiction by virtue of the Lugano Convention).

2 Harrods, at 93.
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State sues a domiciliary in a Contracting State, and the conflict of jurisdiction is between
the courts of these two countries or a third country that is not a Contracting State.
However, as D. Bougen explains, the reasoning of Harrods can be broken down.**® If the
English courts had to deal with a situation in which, although both parties were
domiciliaries of Contracting States, they had agreed to submit their disputes to a
Jurisdiction of a non-Contracting State, would they apply article 2 of the Convention that
the Court of Appeal in Harrods consider as mandatory, or would they apply the rules of
exclusive jurisdiction? Theoretically, they would uphold the choice of forum clause even
if there is a conflict between a jurisdiction of a Contracting State and a jurisdiction of a

**7 One should keep in mind that the rules of jurisdiction as set

non-Contracting State.
forth in the Convention were designed to provide simplicity and predictability to disputes
in relation with the European Union. This has bgen illustrated recently in the Lube v.
Cape ple case,”” which involved claims against a British company by employees of its
Southern African subsidiaries suffering disease from working in its asbestos mine. The
suit was brought into the English courts, so the defendant argued a stay on grounds of
Jorum non conveniens. After three first instance hearings, two appeals to the Court of
Appeal and at last a House of Lords deciston, the defendant’s argument was rejected and
it was decided that the case would be heard in England. However, the House of Lords

decision refused to deal with the question whether the forum non conveniens doctrine

should be replaced by the general principle of domicile as set forth in the Convention.

2 1d. at 95.

28 Bougen, supra note 321, at 711.

7 In fact, this theory can be said according to the remarks of Longmore in Ace Insurance SA-NV v. Zurich
Insurance Co. and Zurich America Insurance Co. [2000] 2 Lloyd’s Rep 423, para 21, at 21 {QB) [Ace
Insurance (QB)].

% | ubbe v. Cape plc [2000] 4 All ER 268 (HL).
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Although Group Josi did not totally solve the matter, it represents an important step
towards the right direction, in which the Brussels Convention would be the only
determinant of jurisdiction disputes involving conflict of jurisdiction between the courts

of a Contracting State and those of a non-Contracting State.””

% Bougen, supra note 321, at 713.
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CHAPTER 6

CONCLUSION

The comparative study of the rules of jurisdiction in the U.S. legal systems and in
Europe illustrates the two approaches that Professor Juenger qualified as “functional and
pragmatic” in Europe and as an “imprecise inquiry” in the U.S.**° The Brussels and
Lugano conventions also assure greater legal certainty concerning jurisdiction within
EFTA and the EC than does not the forum non conveniens doctrine in the U.S. Besides,
U.S. MNCs have massively used the doctrine of forum non conveniens to avoid U.S,
courts and to deprive plaintiffs of substantial damages for the tortious conduct of U.S.
MNCs, whereas they are not prevented from acting as such abroad. In the U.S., some
legal scholars have proposed some reforms that could be brought to the existing

principles. For instance, Robertson stated:

The [Civil Jurisdiction and Judgments] Act [of 1982] and the EEC Convention
on which it is based contain carefully structured and detailed jurisdictional rules
reflecting a decent but not hypersensitive regard for both comity and defendant’
rights. With such rules in place, there is no need for broad jurisdiction-declining
discretion, and the Convention seems to operate quite well without it. The
Convention, which has been in force in the original Common Market countries
since 1973, has been applied in more than 30 decisions of the European Court of
Justice and in many decisions of national courts. The resultant approach to
transnational jurisdictional issues has won scholarly praise as a “functional and
pragmatic” demonstration “that multistate jurisdictional problems are amenable
to rational solutions.” It can be hoped that England’s experience under the new
Act will reinforce the lesson that jurisdictional rules can be made to do the work
of allocating transnational cases; broad jurisdiction-declining discretion is
unnecessary.”’

0 Juenger, supra note 244, at 1212,
B See Robertson, supra note 59, at 427,
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Although neither system is perfect, each system having discriminatory features, they

should be aware of each other and take into account each other’s accomplishments.***

32 Juenger, supra note 244, at 1212,
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