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EXECUTIVE SUMMARY
One of the most significant developments related to the growth of the Internet during the
1990’s was the pace at which governments at all levels—Federal, state and local—
embraced its use to provide the public with unparalleled access to government
information and E-Government services. Annual polls by the Pew Internet Project have
found that the number of Americans using the Internet to find government information or
services has grown substantially since 2000. At that time, 47% of Internet users, about 40
million members of the public, had searched for information from state, local or Federal
Government Web sites. By summer 2002, 62% of Internet users, about 71 million
Americans, had gone online to find government information. Americans search
government Web sites looking for a variety of information or E-Government services,
including tourist information, health and safety information, statistics, government forms
or opportunities to do business with government. In addition, members of the public are
relying increasingly on the Internet to perform electronic transactions, such as changing
one’s address, renewing a car registration or filing taxes.
Just as the public benefits from timely access to electronic government information, the
benefits to government are noteworthy. The U.S. General Services Administration
released a report in March 2003, High Payoff in Electronic Government: Measuring the
Return on E-Government Investments <http://www.gsa.gov/intergov>. The report
analyzes successful E-Government programs in terms of reduced costs to government
operations; economic development, reduced redundancy; fostering democratic principles;
and improved services to citizens and other constituencies. The free flow of government
information via the Internet facilitates transparency and accountability in government. It
increases accessibility of government at all levels and encourages citizen participation in
our democracy.
Unfortunately, however, while government entities today make available enormous
amounts of information to the public through the Internet, most fail to recognize the need
to manage the entire lifecycle of electronic government information, from its creation to
its preservation. These needs include ensuring that electronic government information is
easily located; that an electronic publication is deemed “authentic” and “official”; and
that electronic government information of long-term value will be preserved for
permanent public access. These important responsibilities have been addressed in the
print world by libraries that catalog the tangible government publications that they add to
their collections. The print version of a government publication, rather than the electronic
version, is accepted as the official and authoritative document. And libraries likely retain
the tangible government publications they acquire for their collections and, when
necessary, ensure their preservation.
In the electronic environment, however, these information management and lifecycle
responsibilities shift back to the government. The American Association of Law Libraries
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(AALL) believes that the government is responsible for creating useful finding tools
needed to locate electronic government information; ensuring its authenticity, particularly
when there is no longer an official, tangible version; and guaranteeing that valuable
electronic government information will be retained and preserved, ensuring permanent
public access. The American public, as taxpayers, has a right to access government
information regardless of format, to locate it easily and conveniently, and to know that
valuable government information accessible today in electronic formats will be preserved
and remain available for continuous, permanent public access.
We define “permanent public access” (PPA) as the process by which applicable
government information is preserved for current, continuous and future public access.
The need to provide permanent public access to and preserve electronic government
information is challenging and as yet unmet in any comprehensive manner either at the
federal, state or local level. Technical obsolescence and the failure to create a centralized
and coordinated system at any level of government have resulted in the loss of huge
amounts of electronic government information during the past decade. Titles that are
“born digital” and have not been retained for preservation and permanent public access
upon removal from a government agency Web site are likely to be lost forever.
AALL has long been engaged in educating policymakers about the loss of electronic
government information at the federal level, and we have supported legislative efforts to
update federal public access and E-Government laws to address the need for preservation
and permanent public access. The purpose of this study was to research what, if anything,
state governments are doing to meet the enormous challenges of ensuring permanent
public access to state electronic government information. A comprehensive survey was
created and distributed to AALL authors in each of the fifty states, the District of
Columbia and Puerto Rico. State authors completed the survey by December 2002 and, in
addition, submitted a short executive summary based on their survey results.

Key Findings
The survey reveals that only one state—Colorado—has enacted legislation that explicitly
addresses permanent public access (effective August 15, 2003). No state, including
Colorado, comprehensively addresses the challenges of permanent public access to and
preservation of electronic government information. State records boards, state archives
and state libraries are often aware of permanent public access issues and have often taken
steps to preserve electronic information. They have sometimes taken steps to provide
continuous public access or have developed guidelines for state agencies to provide such
access. These efforts of state records boards, state archives and state libraries are often
ineffective, however, because they lack a solid statutory foundation. Without
comprehensive statutes supporting a system to coordinate and centralize permanent
public access, state agencies thwart the positive efforts of state records boards, state
archives and state libraries. The agencies fail to appreciate the need to ensure the full
lifecycle of electronic government information, particularly Web-based publications and
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records. And any guidelines for permanent public access that target them do not solve
the problem of agencies’ lack the expertise, personnel and funding.
Very few states have updated their statutes to explicitly incorporate electronic
government information into their public access, Freedom of Information (FOI) or
depository laws. In other respects, state laws neglect key electronic information issues—
e.g., they lack provisions that specify that electronic formats are equivalent to or a
substitute for print. Public records statutes in nearly every state exist to ensure that state
agencies retain valuable records according to specific retention and disposition schedules.
Typically using the phrase “regardless of physical form,” virtually every state’s public
records statutes recognize that electronic government information is within the definition
of “public record.”
Nevertheless, effective retention of electronic government
information depends on proper tools and informed decision-making at the state agency
level. And state agencies, like their federal counterparts, have too little understanding of
the need to preserve information placed on agency Web sites.
Information professionals at state libraries and state archives are aware of the need to
provide permanent public access to and preservation of electronic government
information that has long-term value. Many states, often under the auspices of these
institutions, have developed standards or “best practices” to manage electronic
information. The crucial challenge, however, is to develop a comprehensive system of
coordination and centralization to ensure permanent public access to and preservation of
electronic government information.
With but one exception, Colorado, no states have explicitly amended their laws to
mandate that important electronic government information must remain permanently
accessible and be preserved. Existing public records statutes that ensure preservation of
records with long-term value are adequate for print information, if state agencies comply,
but not for electronic information published as Web sites or Web publications or records.
Approximately two-fifths of all states have not yet begun to address in any manner the
need for permanent public access to Web-based electronic government information.
Significantly, a statutory or regulatory framework guides fewer than one-fifth of all states
in capturing records and publications from agency Web sites and providing some form of
networked, continuous public access. Approximately a dozen additional states capture
records and publications from agency Web sites and provide some form of networked,
continuous public access without any statutory or regulatory framework guiding their
efforts.
Few states have taken even the first steps toward establishing the state library, state
archives, or both as a centralized repository to provide permanency for electronic
government information and networked, continuous permanent public access. Laws that
define the responsibilities of the state archives, whose mission generally is to preserve
state “records,” and of the state library, whose mission generally is to provide access to
state “publications,” do not provide the necessary framework to preserve Web records

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

4

EXECUTIVE SUMMARY

and publications; archival preservation of “records” is usually not extended to Web
“publications” and state libraries are often limited to preservation strategies, for example
long-term shelving, applicable to print publications.
Approximately two-fifths of the states have interpreted their records retention laws to
include electronic records and information in their records retention schedules, in the
same manner as they schedule print records. In a handful of states, the state records
board, state archives or state library has developed guidelines for the preservation of
agency electronic government information, whether “records” or “publications.”
Unfortunately, however, these guidelines are not anchored in legislation that would
ensure a comprehensive system for preservation and access, with the result that agencies
generally lack the expertise, personnel and funding to comply. The costs of maintaining
permanent public access and preserving electronic government information, particularly
now when states are being crippled with huge budget deficits, are very real barriers to a
solution.
Lastly, many states convert Web site and other electronic records and publications to
paper or microform as a solution for preservation. They may question whether an
effective technological solution for preservation of and permanent public access to
electronic government information exists today. This retrospective approach divorces
information from its interpretive context and may seriously distort its look and feel.
Kentucky selectively converts records to print on a case by case basis, recognizing that
certain electronic information should not be converted because it is “high risk,” likely to
be needed in its original format in litigation or other legal processes.
The obvious downside of wholesale conversion of electronic government information to
tangible formats is that these publications become largely inaccessible. The transparency
and immediacy of services available through E-Government—benefits now pursued by
most states through E-Government initiatives—are undermined when continuous public
access to “born digital” government information is limited. In the final analysis,
permanent public access to electronic government information is an indispensable
component of E-Government.
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GOALS OF THE STUDY
In recent years, there have been many studies in the academic and non-profit
communities about the growth of E-Government, the public’s expectations of EGovernment services, and the assessment of Federal and state government Web sites.
None of these studies, however, has broached the important needs for the preservation
and permanent public access of electronic government information. State government
information is increasingly available only in electronic format, often via the Internet.
Unfortunately, state laws and practices have been slow to mandate permanent public
access, which encompasses preservation, to this government information, and many state
agencies are not aware of the importance of providing permanent public access to the
documents they produce, regardless of format. The potential is great for creating “fugitive
e-documents” or completely losing all access to state government information
disappearing from state government Web sites.
While the Government Relations Committee and the Washington Affairs Office of the
AALL have been engaged in discussions about these challenges at the Federal level, we
recognized that we knew very little about developments at the state level to ensure
permanent public access. In February 2002, we received an AALL Aspen Research Grant
to conduct a state-by-state assessment of permanent public access and publish its results.
The goals of this project are to:
1) determine the status of current state government laws concerning the permanent
public access and preservation of electronic government information;
2) assess whether states are systematically providing permanent public access to
electronic government publications, even where not mandated by state law; and,
3) ascertain which state entities are responsible for these preservation and
permanent public access.
We envisioned that this project would be the first step in the advocacy process necessary
to enact state laws that will prevent the loss of important state government information in
electronic format. Toward this end, we sought to create a document that could be
provided to legislators and other policymakers to educate them about the responsibility of
state governments to ensure permanent public access to electronic information. An
additional objective was to strengthen the GRC and WAO’s ties to AALL members at the
local level, thereby forming a base of activists who could advocate for improved laws
mandating permanent public access to state government information. Because AALL
and other library organizations lack the manpower to tackle the problem of disappearing
electronic government information in all states simultaneously, the Grant Team has
identified key states to target for legislative activity.
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A Grant Team comprised of the 2002 and 2003 chairs of the GRC, the Associate
Washington Affairs Representative and four Regional Editors began by developing a 24
page state survey designed to elicit comparable data across all fifty states, the District of
Columbia and Puerto Rico. The Regional Editors recruited AALL members to serve as
state authors responsible for collecting, analyzing and reporting on the questions in the
survey. We distributed the survey instrument to state authors in April 2002 and requested
that the completed surveys be returned by June 30th in order for us to assess partially the
results before meeting at the 2002 AALL Annual Meeting in Orlando.
By the time the Grant Team met in July 2002, the Regional Editors had assessed the
results adequately enough to discuss means of presenting the information. An
overarching goal was to present the vast amounts of information gathered by the State
Authors in a concise format suitable for distribution to state legislators and other
policymakers. We determined that specific types of data should be pulled out of the
surveys and presented in tabular format for each state. The Regional Editors dedicated
significant amounts of time to refining and populating these tables over the next months
and conferring with state authors to finalize the work product. The Grant Team
determined that the results should be made available in two different formats: print and
electronic. The surveys themselves proved far too lengthy to contemplate publishing in
print format, but the Grant Team found that the rich data contained in the surveys should
be published on the Internet.
The survey results have put the problem into concrete form, improving the ability of the
GRC and WAO to convey the nature of the problem to state legislators and other
policymakers. In addition, the project has identified model programs that can be given as
examples to those drafting legislation and regulations. An additional important result is
the base of well-informed advocates on the ground now in each state. The completed
results also provide a list of contacts within each state that should prove useful in future
advocacy efforts. Finally, the communications initiated by state authors while completing
the surveys also served to raise awareness in the state officials they contacted.
Lastly, the Grant Team determined that to meet the goals of this project, we would
distribute the print results beyond the AALL community to governors, state chief
technology and information officers, state archivists, state librarians, as well as the
leadership and state groups of the other national library associations.
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Our Nation was founded on the fundamental principle that access to government
information is essential to a democracy in order for citizens to be able to participate in
their government and hold it accountable. At the federal level, the Government Printing
Office (GPO) was created in 1860 to centralize publishing governmentwide, and by the
end of the century, a coordinated system to distribute Federal Government publications to
select libraries all across the country was in place. The responsibilities of the GPO to
procure printing for entities in all three branches of government and disseminate
government documents to these depository libraries are found in provisions of Title 44 of
the United States Code.
This national distribution system, the Federal Depository Library Program (FDLP), today
includes over 1200 public, academic, law and government libraries located in almost
every congressional district. Libraries at the land-grant universities were among the first
to become part of this Federal program and today hold valuable historic collections of
publications that document our Nation’s history. The format of these materials has
evolved throughout the decades, and today federal depository libraries provide public
access to government publications in a variety of different formats—print, microfiche,
floppy disk, CD-ROM, DVD and via the Internet.
The FDLP is one of the most effective and efficient partnerships among Congress, the
GPO, agencies, the Federal courts and participating libraries. In exchange for receiving
government publications at no cost, federal depository libraries are required to provide
the public with access to these materials. Additionally, these libraries are responsible for
cataloging, storing, assisting the public in locating and using the government information
they need, and retaining the materials which remain the property of the Federal
Government. Selective depository libraries choose only the government publications that
are appropriate to their collections and necessary to meet the needs of their users.
Regional depository libraries, located mainly in large universities and state libraries,
receive at least one copy of each publication distributed through the program and by law
must retain that copy permanently. While selective depository libraries have a limited
retention responsibility of five years, the regional depository libraries are responsible for
ensuring that the public has permanent public access to the tangible government
information products distributed through the program. In addition, the GPO schedules all
tangible publications distributed through the FDLP to the National Archives and Records
Administration (NARA) for permanent retention and preservation.
Many state governments have followed this example of a systematic distribution program
and have established state depository library programs, although such programs generally
result from legislation enacted in the mid-20th century or later. State depository laws
generally require state government agencies to send copies of their publications to the
state library or other state entity charged with the distribution to state depository libraries,
and in return the participating libraries agree to provide public access and to properly
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maintain the depository collection. The retention responsibilities for state depository
libraries vary, but permanent public access to tangible publications in most states is
provided through the state library or the state archives. Those states that have no
depository system generally rely on public access or state Freedom of Information
(FOIA) laws for the dissemination of information.
With the rapid development of electronic technologies to publish and provide access to
government information through the Internet, Federal and state governments went online
in the early 1990’s. The growth of government use of the Internet to provide information
and electronic services to constituents during the past decade has been phenomenal. In
1993, Congress enacted the GPO Access Act (Pub. L. No. 103-40, 107 Stat.112) that
requires the GPO to maintain an electronic directory of Federal electronic information
and a system providing electronic access to the Congressional Record, Federal Register
and other appropriate titles.
In 1995, Congress directed the GPO to move away from the distribution of government
publications in a tangible format and to rely increasingly on the use of the Internet to
provide the public with access to Federal Government information. Many members of
Congress supported this change in format as a means of providing broader access to the
public while others welcomed online dissemination as a means of reducing the costs of
producing and distributing tangible products to depository libraries. Public Printer Bruce
R. James, who was sworn in as the new public printer in January 2003, recently stated
that approximately 60% of publications in the FDLP collection are in electronic format
today. He envisions that this number will increase to 95% in the next five years.
While today government Web sites are the common means of delivering government
information, the most important challenges of electronic government information have
not yet been resolved. These include the difficulty of locating the specific government
information one needs; the uncertainty one has that the electronic information is not
considered to be the reliable, authentic version; and the ultimate frustration—a broken
URL for a Web publication that one may have used as recently as a month ago. AALL
believes strongly that, in the online environment, the government is responsible for
creating useful finding tools to locate electronic government information; for ensuring its
authenticity when the decision is made to no longer produce the information in an official
tangible version; and for ensuring that valuable electronic government information will
be not only retained and preserved, but will also remain available for permanent public
access. We define “permanent public access” as the process by which applicable
government information that has been disseminated in an electronic format, including via
the Internet, is preserved for current, continuous and future access.
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The Federal Solution
While welcoming the move to broader public access to electronic government
information through the Internet, AALL has warned Congress and other policymakers
since the mid-1990’s that there must be a coordinated, systematic mechanism to ensure
the permanent public access of Web-based electronic government publications. The
Federal Government has not yet fully addressed the permanent public access and
preservation of its electronic information. In a positive step forward, the GPO Access Act
of 1993 included a provision that the GPO “operate a storage facility for Federal
electronic information.” Nearly a quarter of a million Federal titles are available today
and
are
guaranteed
permanent
public
access
via
GPO
Access
<http://www.gpoaccess.gov/>.
By vesting responsibility for the permanent public access of these electronic government
publications to the GPO, Congress has in effect extended this legislative branch entity’s
historic centralized role from the print to the electronic environment. While GPO’s role in
the distribution of tangible government information is based on the centralized printing of
agency titles, when agencies publish solely via the Internet, the system that worked so
well in the print model breaks down.
Perhaps the most vivid and tragic example of the loss of Web-based electronic
government information came at the end of the Clinton Administration. President Clinton
and Vice-President Gore fully embraced the Internet and encouraged agencies to develop
Web sites and disseminate important information directly to the public through the
Internet. Unfortunately, there was minimal planning for an electronic transition to the
Bush Administration. During the last few months of 2000, NARA issued a directive to
preserve the official Clinton White House Web site and to take a snapshot of public
agency Web sites. NARA captured four snapshots of the Clinton White House and made
these available to the public on January 20, 2001 through the Clinton Presidential
Materials Project <http://www.clinton.nara.gov/>. Agencies were given 60 days to send a
snapshot of their public Web sites to NARA. However, due to the sheer volume of
electronic publications and records and the lack of technological capacity to provide
online access to all these materials, NARA could promise only that they would be
preserved as official records of the government, not that they would be publicly
accessible
<http://www.archives.gov/records_management/web_site_snapshot/snapshot.html>.
Similarly, important legislative branch information frequently disappears into a black
hole at the end of a Congress. Our elected representatives have embraced the Internet to
communicate with their constituents, and committee Web sites have flourished as a
mechanism to inform the public about the workings of Congress. Very few committees of
either the Senate or House of Representatives, however, archive or provide continuous
public access to their Web-based information. Most committee information about the
legislative process disappears at the beginning of a new Congress. As mentioned earlier,
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GPO Access ensures permanent access to information in its databases, including the
Congressional Record and the text of bills and statutes. In addition, the Library of
Congress provides valuable information about the legislative process through its online
database, Thomas <http://thomas.loc.gov/>. Nonetheless, the removal of information
from congressional committee and member Web sites is an incredible, irretrievable loss
of information about the activities and deliberations of Congress.
While the mission of the GPO is to “keep America informed” by distributing and making
accessible government information in a variety of formats, NARA’s mission is “to
preserve and provide ready access to essential evidence that documents the rights of
American citizens.” To this end, NARA established its Electronic Records Archives in
1999 <http://www.archives.gov/electronic_records_archives/index.html> and through the
ERA is “Building the Archives of the Future.” This crucial effort involves planning,
coordination, research, commitment and funding. It is only in the past few years,
however, that Congress seems to finally recognize the important role of the ERA by
supporting an adequate level of annual appropriations to fulfill its mission. Nonetheless,
NARA is honest in admitting that, despite much progress, the agency still lacks proven
methods for preserving most forms of electronic records and publications that will be
created in the near and long-term future.
There is some hopeful news on the horizon. AALL worked with legislators in the
development of the E-Government Act of 2002 (Pub. L. No. 107-347, 116 Stat. 2899).
Signed into law by President Bush in November 2002, the Act includes language that is
at least a step in the right direction towards the preservation and permanent public access
of Web-based Federal Government information. Provisions in Sec. 207 of the Act extend
Federal agency responsibility for scheduling records for permanent retention to NARA to
include electronic records, including publications made available on agency Web sites.
In addition, on February 12, 2003, NARA unveiled the Access to Archival Databases
(AAD) System that provides researchers with online access to over 50 million historical
electronic records organized in over 350 databases that were created by some twenty
Federal agencies <http://www.archives.gov/aad/>. NARA plans to expand the AAD to
include over 500 databases. This is the first publicly accessible application developed by
the ERA and it holds promise for future permanent public access to electronic
government records and publications.
While recognizing that its historic role has been the preservation of government records,
NARA has signaled a willingness to partner with other entities to ensure the preservation
of and permanent public access to electronic government information. NARA and GPO
have been working together, in a new spirit of cooperation that is very laudable, to
eliminate potential duplicative preservation efforts at both agencies. They are about to
announce a Memorandum of Understanding (MOU) that will make GPO the first archival
affiliate of NARA, responsible for both the preservation of and permanent public access
to the content on GPO Access (<http://www.gpoaccess.gov>). GPO Access comprises the
online versions of the Congressional Record (beginning with Volume 140, 1994), the
Federal Register (beginning with Volume 59, 1994), the Code of Federal Regulations
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(beginning with 1996) and nearly a quarter of a million Federal titles from all three
branches of government.
The records subject to the MOU will be transferred into the legal custody of NARA.
However, GPO will retain physical custody of the complete set of records for both public
access and preservation purposes. GPO will be responsible for ensuring the permanent
preservation of these records by storing and managing them under preservation
conditions and guidelines mandated by NARA. GPO will provide continuous electronic
public access to the records as well. Under the MOU, GPO will report to NARA on a
quarterly basis about the management activities of these records, including the level of
public use. If GPO were unable to maintain, preserve and provide online public access to
both the access and preservation copies of these records, they would be transferred to
NARA.
We applaud this cooperative venture that recognizes the historic mission of the GPO to
“keep America informed” and GPO’s statutory mandate under the GPO Access Act to
maintain a storage facility for Federal electronic information. The MOU will reduce
redundancy by vesting the responsibility for both the preservation and permanent public
access of the content of GPO Access in GPO, as an affiliate of NARA. We believe that
this new partnership between NARA and GPO at the federal level could serve as a useful
model at the state level. The state library could serve as an official affiliate of the state
archives, responsible for the preservation of and permanent public access to state
electronic government information.
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This report presents the status of state laws regarding public access to state government
information based on an extensive survey of the fifty states, the District of Columbia and
Puerto Rico. The survey covered state public records, Freedom of Information, public
access and depository library laws to determine whether any states have enacted
permanent public access statutes or addressed—in legislation or regulation—the
challenges of permanent public access to Web-based government information. We
examined current legislative language to determine first, whether state laws have been
amended to explicitly require agencies to provide public access to government records
and publications in electronic formats; and second, if so, whether current legislative
language requires permanent public access. For purposes of this report, permanent public
access to electronic government information is defined as “the process by which
applicable government information that has been disseminated on the Internet is
preserved for current, continuous and future access.”
Where there has been no explicit legislative change regarding electronic formats, we
examined whether existing laws are viewed broadly enough to implicitly require the use
of electronic technologies to provide public access, and if so, whether such implicit
responsibility includes permanent public access. Where responsibility for permanent
public access exists, either through explicit legislative language or implicitly through
interpretation of existing statute, we determined which state entity is responsible for
permanent public access.
Information in the print version of this report for each state, the District of Columbia and
Puerto Rico includes an executive summary and answers the following questions:
• Is the state addressing permanent public access to government information available
on the Web?
• Do state statutes address permanent public access to electronic government records
and publications? (Table 1)
• Do key state agencies address permanent public access to electronic government
records and publications, even without a statutory basis? (Table 2)
• Do state laws distinguish electronic government information from print formats, and
specifically address electronic format issues? (Table 3)
The survey results confirm AALL’s concerns that the states have done very little
legislatively to address the problem of disappearing electronic government information.
As is the case with the Federal Government, the lack of centralization, coordination and
standards within state governments has resulted in agencies largely becoming
autonomous publishers with little understanding of the long-term value of information
posted to their Web sites. The level of awareness of permanent public access varies
greatly from state to state. While this awareness may not yet have trickled down to
agencies, state librarians and state archivists have been very concerned about the need to

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

FINDINGS

13

capture and provide permanent access to state electronic government information. Some
states are addressing permanent public access through the efforts of the state librarian,
state archivist, depository librarians, and others who have interpreted the law as requiring
archiving of state electronic government information and Web sites. In the print world,
once an agency publishes and distributes a report, it has achieved its goal and there is
little awareness of the long-term continuing value of the information to the public.
Therefore it is hardly surprising that agencies remain unaware of the continuing value of
information posted on their Web sites.

The States Lack Effective Statutes and AgencyLevel Awareness
The survey demonstrates that states have failed to find effective and comprehensive
solutions to ensure permanent public access to and preservation of electronic government
information. The survey results indicate that the states have a crucial need for a statutory
framework acknowledging and addressing these challenges, including a solution to the
disappearance of Web-based government information. It further shows that state entities
have failed seriously to understand the need to ensure the full lifecycle of electronic
government information.
There is little in the way of positive movement toward any state equivalent to the GPO
Access Act of 1993, where explicit responsibility for permanent public access of
electronic government publications is vested in a single agency performing a centralized
role. The survey identifies state guidelines for electronic information that reveal a state’s
awareness of permanent public access issues. But such guidelines typically target agencylevel preservation and permanent public access and they are not anchored in legislation.
Their limited authority is implied from laws designed with the preservation and access of
tangible materials in mind. With one noteworthy exception—the State of Washington—
almost no states have taken steps toward development of a dedicated facility for storage
of electronic information and few states have advanced toward the NARA concept of an
archival database system.
States that have started to grapple with permanent public access issues have taken few
steps to overhaul their existing statutory framework. Typically, that framework includes
public records statutes where a state records board approves retention and disposition
schedules for specified categories of records. Most states have failed to update existing
public access and depository library laws to ensure that electronic publications are
broadly accessible to the public and preserved.
Only a few states appear to have failed completely to recognize the need to address the
preservation of Web site information. Guidelines for the preservation of and permanent
public access to Web information are frequently developed under current statutory
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authority through the initiative of the state archives or the state archives and state library
working together. Less frequently, these guidelines are developed solely by the state
library. Generally, guidelines for Web-based records include standards and procedures
for the development of retention and disposition schedules for electronic records and
often identify options or alternatives for agencies in managing such records. They rarely
mandate preservation or access solutions and, worse still, they lack the force of statutory
law. If not exactly free to ignore such guidelines, agencies are ill-equipped and poorly
motivated to actually implement effective agency-level solutions.
Most states have an official archives that successfully preserves paper or other tangible
records formats. For the most part, existing laws appear to be adequate to ensure that
tangible records having permanent value are not neglected in the states’ regular records
preservation processes. Typically, records retention and disposition schedules either
ensure permanent preservation from the start or allow for the ultimate retention of
particular records within series scheduled for destruction, where particular records with
enduring value are identified in regular review processes.
These laws are far less successful with electronic records. The survey results demonstrate
that states that have sought to address permanent public access issues have tended to look
to public records laws, and records retention and disposition schedules created under
them, to try to solve permanent public access issues. As reflected in Table 1 of the state
reports, the public records laws of nearly four-fifths of the states do address permanency
of electronic public records. Nevertheless, a fundamental problem remains with such an
approach. The preservation processes in place are inadequate for Web sites and Webbased records as compared to agency database records. The preservation processes do not
effectively address publications, inasmuch as publications fall outside the definition of
records, or the responsible agencies simply fail to treat publications as records. Laws
responsible for funding and defining roles between state archives (whose responsibility is
preserving “records”) and state libraries (whose responsibility is providing access to and
preserving “publications”) are simply out of tune to ensure that either or both of those
entities properly capture and make accessible Web government information.
Although many states rely on existing public records laws, and records retention and
disposition schedules created under them, these are fundamentally inadequate to address
permanent public access issues. In the absence of permanent public records statutes, it is
understandable that states have looked to public records laws and the archiving processes
they support. The latter are the tools among existing statutes that would bring electronic
records to a centralized repository. Nevertheless, even if those laws and procedures under
them captures appropriate records for preservation, without substantial reform, they are
still unable to ensure appropriate broad public access.
Depository library programs serve well in the world of print government information. As
discussed in connection with the Federal solution, depository libraries ensure
preservation and optimum public access to tangible government documents. As reflected
in Table 2 of the state reports, state depository library programs try but all too frequently
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fall short in using existing depository laws and regulations to ensure ready access to state
electronic government information. The survey shows overwhelmingly that current laws
have failed to mandate that agencies distribute electronic copies of their Web-based
publications, or even just URLs of their new publications, to the state library or the
designated records center. Electronic publications more often than not fall through the
cracks.
Some state libraries and depository programs elect to limit their permanent public access
responsibilities to making print copies of electronic publications. The survey results show
that a handful of state libraries make paper copies of electronic publications as a “best
practice” for permanent preservation. Other states view their statutes as limited to
preserving paper copies. And yet other states have laws that specify making paper copies
of electronic publications as a permanent public access solution. These practices, while
somewhat understandable given the lack of an affordable, trusted digital archival system,
are troublesome because they represent a failure to recognize fully the benefits of broad
public access to electronic government information through the Internet.
A handful of states have begun to move in the appropriate direction toward establishing
either the state library or the state archives, or sometimes both working together, as a
centralized repository to provide permanency for electronic government information and
continuous, permanent public access.
A tabulation of the fifty-two state surveys indicates the following significant findings:
•

Nearly two-fifths of all states have not yet begun to address in any manner the need
for permanent public access to Web-based electronic government information.

•

Fewer than one-fifth of the states capture records and publications from agency Web
sites and provide some form of networked, continuous public access, despite the lack
of a statutory or regulatory framework.

•

Fewer than one-fifth of the states capture records and publications from agency Web
sites and provide some form of networked, continuous public access in the context of
a statutory or regulatory framework.

•

In fewer than one-fifth of the states, the state library or archives has assumed
responsibility for systematically taking snapshots of agency Web sites.

•

More than one-fifth of the states routinely capture records and publications from
agency Web sites for permanent retention in a tangible format, such as print,
microformats or CD-ROM.

•

More than one-fifth of the states explicitly require agencies to provide public access
to government records and publications in some electronic form.
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•

More than one-fifth of the states interpret their public access laws to require that
agencies provide public access to government records and publications in some
electronic form.

•

Approximately two-fifths of the states require agencies to include electronic records
in their record retention schedules.

•

Nearly two-fifths of the states have interpreted their records retention laws to include
electronic records and information in their record retention schedules in the same
manner that they schedule print records.

•

The public access laws of a small number of states cover only executive agencies and
neither the legislature or the judiciary. In some states, there is no guarantee of no-fee
permanent public access to core Web-based titles from the legislative branch—such
as state constitution, statutes and codes.

•

Fewer than one-fifth of the states have explicit statutory or regulatory language
mandating permanent public access to electronic government information determined
to have enduring or historic value.

•

Fewer than one-fifth of the states have interpreted their public access laws to require
that electronic government information of enduring or historic value is available for
permanent public access.

•

Approximately two-fifths of the states have explicit statutory or regulatory language
expanding the definition of government publications or records to include electronic
formats.

•

At least two states have introduced legislation amending public access laws to require
electronic dissemination or permanent public access to electronic information since
1998; only one state—Colorado—has enacted such legislation.

•

Those states that have made progress in requiring the preservation of or permanent
public access to electronic government information are equally likely to delegate this
responsibility solely to the state library or the state archives. Three states—Kansas,
Minnesota and Wisconsin—delegate this responsibility to the publishing agency, a
model that is fraught with problems.

•

Five states have entered into cooperative arrangements with OCLC, the Online
Computer Library Center, Inc., for their “Digital & Preservation Resources” services
that provide “the technology, infrastructure, resources and services” to manage the
lifecycle of electronic information <http://www.oclc.com/home/>.
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•

Approximately two-fifths of the states convert Web site and other electronic records
and publications to paper or microform as a solution for preservation. This strategy
is problematic since the tangible medium removes the information from its context
and distorts its look and feel. Two states convert electronic information to tangible
media only when there is a “lesser risk” that the exact information in its original
format will be crucial in a litigation or other legal process.

•

More than one-fifth of the states have made progress, explicitly or implicitly, in
requiring the permanent public access of electronic government information as part
of the state depository library program

•

Nearly one-fifth of the states are viewed as likely to be receptive to enacting
legislation mandating permanent public access to electronic information in the near
term.
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The survey results clearly show that every state has some form of pre-existing statutory
framework for preserving government records and publications although these differ
greatly from state to state. For that reason, the states that are farthest along in ensuring
permanent public access, while offering important models for other states to emulate,
cannot offer a single “model legislation” that could be enacted elsewhere without
significant tailoring. Any new statutory provisions explicitly addressing permanent public
access to electronic government information must therefore be fitted into a state’s preexisting framework.
Many states are very serious about meeting the challenges of permanent public access
and have developed interesting and important models. Washington State is a successful
model reflecting the importance of coordinating responsibilities for access between the
state library and the state archives. This follows in many ways the federal model of
coordination between NARA and GPO. Responsibility for preservation and permanent
public access in Washington State will eventually be ensured by a central dedicated
electronic archives facility. Colorado is equally unique by being the first state to enact
important legislation mandating permanent public access to electronic government
information. The new statute represents an explicit statutory recognition of permanent
public access and incorporates an essential mandate that state agencies notify a central
distribution center of newly published electronic documents. North Carolina represents
another model approach—the investigation of the challenges of permanent public access
and development of a plan for sound solutions.
Connecticut is the best example of a state that has engaged a nonprofit global library
cooperative—the Online Computer Library Center or OCLC—to provide permanent
electronic archiving of electronic government documents. Kansas is a noteworthy
example of a state exploring another technology-focused permanent public access
solution called DSpace, a newly available non-proprietary digital content management
and depository software. South Dakota is implementing a technology that collects copies
of the state’s Web-based government documents and deposits them into a centralized
database. And Illinois is exploring software to identify state Web sites and changes to
them for the purpose of providing permanent public access.
We can group these different initiatives into two broad categories: first, states that are
providing for a coordinated, centralized system for preservation and permanent public
access, not unlike the federal NARA/GPO solution; and second, states that are deploying
new technologies that facilitate preservation and permanent public access.
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Systems for Coordinating and Centralizing
Preservation and Permanent Public Access
Washington State
The state library and state archives of Washington have been successfully coordinating
efforts to ensure permanent public access to the state’s electronic government
information. Both entities are organized under the secretary of state. Statutes expressly
require the state library to “[p]romot[e] and facilitate[e] electronic access to public
information and services, including providing, or providing for, a service that identifies,
describes, and provides location information for government information through
electronic means, and that assists government agencies in making their information more
readily available to the public.” Wash. Rev. Code § 27.04.045(9).
The public records law requires that “[a]ll public records not required in the current
operation of [an agency] . . . shall be transferred to the state archives so that valuable
historical records of the state may be centralized, made more widely available and
insured permanent preservation.” Wash. Rev. Code § 40.14.030. The Department of
Information Services, in cooperation with the state archives, is building an Electronic
Archives Data Facility to better house electronic documents and ensure permanent public
access to them. Captured Web sites will be included in the new data archives.
Advantages and Disadvantages
• The statutes expressly address electronic access to information, but do not specify

permanent public access or its equivalent.
• A culture of preservation, particularly within the state library, contributes to the

success of the Washington model; fortunately, agencies appear to be conscientious in
distributing to the library copies or information about electronic publications.
• The Electronic Archives Data Facility will be a central repository for public electronic

access and is dedicated to resolving difficult archival issues, e.g., obsolescence of
technology required for access.

Colorado
On June 5, 2003, Colorado enacted significant amendments to its library laws, enhancing
the role of the State Publications Depository and Distribution Center, a section of the
state library. The new legislation mandates that the center ensure that all state
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publications, including electronic documents, are distributed through the system of
depository libraries and updates the center’s responsibilities for the electronic
environment. The center must identify, catalog, and preserve state publications,
regardless of format; this is in addition to the center’s original role of collecting and
distributing state publications—publications formerly not explicitly defined to include
electronic information. According to the new statute, public access to electronic
documents may be achieved “by means of a public telecommunication network”—
namely, the Internet. Chapter 373, § 21, 2003 (amending Colo. Rev. Stat. § 24-90-203)
The statute now requires agencies to provide publications to the State Publications and
Distribution Center “within ten working days of such publication.” For electronic state
publications, “including those made available through a public telecommunications
network, an electronic copy or notification of the publication of such electronic copy
shall be deposited with the center in a form specified by the center.” Chapter 373, § 22,
2003 (amending Colo. Rev. Stat. § 24-90-204). According to the statute, “[t]he center
shall coordinate with state agencies, depository libraries, or other entities permanent
public access to state publications, regardless of format” (emphasis added). Chapter 373,
§ 23, 2003 (amending Colo. Rev. Stat. § 24-90-205)
Advantages and Disadvantages
• Although the new law does not define “permanent public access,” the requirement to

notify the center of the publication of an electronic copy or to deposit an electronic
copy with the center goes a long way towards ensuring permanent public access.
• The law broadly covers all forms of “publication,” but omits public records (although

admittedly this distinction blurs when referring to Web-based information).
• The law places a strict mandate on agencies to provide all forms of publications to the

State Publications and Distribution Center; it does not, however, set forth an
enforcement mechanism and therefore the level of compliance remains to be seen.

North Carolina
The state’s efforts to explore new ways to improve public access to state electronic
government information are noteworthy. In July 2002, the North Carolina State Library
initiated a three-year project entitled, “Access to State Government Information
Initiative.” The initiative is a collaborative effort involving the State Library, the State
Data Center, the State Records Center, and an advisory group of stakeholders including
agencies, librarians, data specialists and end users. The initiative specifically addresses
the state’s transition from print documents to “born digital” information. This
information, the state acknowledges, cannot be accommodated within the existing
depository system.
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Phase I of the project focuses on research, discovery and the education of stakeholders to
improve their understanding of the complex issues and challenges. Phase II focuses on
solutions development, including standards for data formats, metadata and preservation,
as well as an architecture for repositories, finding aids and access tools, and guidelines
for born digital information. Phase III concerns testing, implementation and proposed
legislation.
The “Access to State Government Information Initiative” is not unique. Since 2001,
Delaware and Wyoming, now joined by Arizona, have worked with North Carolina in the
federally-funded “Three-State Project.” The project is formulating standards for
managing some fourteen categories of electronic records. Delaware recently adopted the
project’s Guidelines for Maintaining and Preserving Records of Web-Based Activities
<http://www.state.de.us/sos/dpa/govserv/records%20policies/index.htm>.
North
Carolina’s separate “Access to State Government Information Initiative” warrants
particular recognition as a model that unites state entities that may not otherwise work
together and seeks input from librarians and users.

State-Deployed Technologies Facilitating
Preservation and Permanent Public Access
Kansas
The state archivist is organizing a pilot project named KSPAC (Kansas State Public
Archival Collection) to test newly available open source digital content management and
depository software developed through a joint project of the Massachusetts Institute of
Technology Libraries and Hewlett-Packard Company. The software, called DSpace, first
released on November 4, 2002, was designed to address MIT’s need to collect, preserve,
index and distribute research materials and scholarly publications developed in
increasingly complex formats. Significantly, DSpace is said to be the first open source
digital repository system able to accommodate differing repository submission workflows
needed for a multidisciplinary system or environment. Further, the software is designed
to accommodate complex metadata standards needed for access. For more information,
see:
Massachusetts
Institute
of
Technology
Libraries,
DSpace
<http://dspace.org/index.html>, or MacKenzie Smith, et al., DSpace: An Open Source
Dynamic
Digital
Repository,
9
D-Lib
Magazine,
January
2003
<http://www.dlib.org/dlib/january03/smith/01smith.html>.
DSpace appears to hold a potential to resolve permanent public access issues in the
context of government information. The software is able to capture and describe digital
materials using a submission workflow module, distribute an agency’s digital works over
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the Web through a search and retrieval system, and preserve digital works over the long
term.
Significantly, “DSpace identifies two levels of digital preservation: bit
preservation, and functional preservation. Bit preservation ensures that a file remains
exactly the same over time - not a single bit is changed - while the physical media evolve
around it. Functional preservation goes further: the file does change over time so that the
material continues to be immediately usable in the same way it was originally while the
digital formats (and the physical media) evolve over time.” Massachusetts Institute of
Technology Libraries, DSpace FAQ <http://dspace.org/what/faq.html>.
Advantages and Disadvantages
• The technology solves many intractable problems; in particular, it provides a common

repository for information in diverse formats, originating potentially from very
different application sources.
• DSpace functions as a document management system, accommodating the diverse

submission workflows of very different state agencies.
• The technology is open source and need not be purchased, saving taxpayer dollars and

providing a public domain framework.
• The software is not yet proven and it remains to be seen whether it will have

widespread acceptance.

South Dakota
The state library and the Department of Education and Cultural Affairs are pioneering a
new program called SoDakLIVE designed to collect electronic documents into one
centralized
database.
As
described
on
its
Web
site
<http://sdstatelibrary.com/info/sodaklive.htm>, SoDakLIVE is a system of hardware,
software and personnel devoted to making state government information more easily
accessible to the public through specialized indexing, shared subject terminology, and
search engines. To date, some 150,000 Web sites and publications are searchable from
the program Web site. This is the beginning of a centralized effort to provide permanent
public access to state documents including .PDF files of publications. Phase two of the
project will focus on encouraging government offices to add metatags to their documents
to insure that their documents will be harvested by the program. The third phase of the
project will convert archived paper documents to .PDF files, add local government
documents, and work toward guaranteeing the funding needed to move documents from
platform to platform as technology advances.
Advantages and Disadvantages
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• The software is proprietary.
• The software is in the beta testing phase and there are no efforts yet to gain widespread

acceptance.
• The software has the potential to effectively manage the lifecycle of Web-based

information and provides for a central repository, a digital archive similar to NARA’s
Electronic Records Archive.

Illinois
During the most recent session, the Illinois Legislature amended the State Records Act to
include databases and other digital material in the definition of “state record.” In so
doing, the legislators showed a commitment to the preservation of state government
information in all its forms. Assisted by a Federal grant from the Institute of Museum and
Library Services (IMLS), the State Library of Illinois and the State Library of Ohio, in
conjunction with the Graduate School of Library and Information Science at the
University of Illinois at Urbana-Champaign, is developing a technology-based plan for
monitoring and evaluating changes in state agency Web sites, with a view toward
preserving electronic materials and providing permanent public access. The state library
and other participants have developed new software that will help identify online files to
find changes more efficiently, thereby improving the ability to archive government
documents and Web sites.
Advantages and Disadvantages
• This is a positive model that demonstrates awareness by the Legislature of the need to

both preserve and provide permanent public access to state Web-based government
information.
• The software is not yet proven although it could well become a model for monitoring

changes to state Web sites if successful.

State Partnerships with the OCLC Digital Archive
OCLC Online Computer Library Center, Inc <http://www.oclc.com/home/> is a nonprofit membership organization serving 43,559 libraries in 86 countries and territories
around the world. Established in 1967 by university presidents to share library resources
and reduce library costs, OCLC introduced an online shared cataloging system for
libraries in 1971. Today OCLC’s Worldcat includes over 49 million cataloging
records created by libraries around the world. OCLC developed the Digital Archive
in 2001 to address the need of libraries to provide access to and long-term preservation of
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digital information. This includes both “born digital” information available on the World
Wide Web and print resources that have been converted to a digital format. Currently,
five states—Arkansas, Connecticut, Michigan, New Mexico and Ohio—are using the
Digital Archive to provide access, storage, and long-term preservation, including
migration, to state electronic government information. Each individual state archives its
information products independently and can select a preservation service level for each
individual title. In addition to providing a Web-archiving toolset, the Digital Archive also
includes an administration module so that participating institutions can manage their
archives once they have been deposited.
Advantages and Disadvantages
• The state libraries that subscribe to the OCLC Digital Archive benefit from the

integration of the archived information products into their library’s online catalog, the
statewide union catalog and WorldCat.
• The Digital Archive enables the harvesting of Web-based digital information products,

adding new titles to the archive, creating preservation metadata, disseminating them
and determining a preservation service level, copyright statements, and selection of
users authorized to view the information.
• The state entity remains the owner of the digital information products and the annual

service fee, which has been described as “reasonable,” is for storage and services and
not per use.
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INDIVIDUAL STATE REPORTS
Introduction and Explanation of Tables
State authors condensed their full “Survey Reports” —i.e., their responses to the survey
questionnaire—into short but comprehensive individual state reports. The following
individual reports for the fifty states, the District of Columbia and Puerto Rico are
comprised of an executive summary and three tables. The full responses of each state
author
to
the
survey
questionnaire
are
available
online
at:
<http://www.ll.georgetown.edu/aallwash/PPAreport.html>. The executive summary for
each state begins with the state author’s response to the central question, “Does your state
address permanency and/or public accessibility of government information on the World
Wide Web” with either a 9 or χ and a brief explanation. Three tables follow the
executive summary:
Table 1, “State laws addressing the permanency and public accessibility of electronic
government records and publications,” provides a high contrast view of what existing
state laws address in some manner fundamental permanent public access issues.
Comparing these tables for all states shows that state public records statutes and, to a
lesser extent, public access laws and depository laws do form some foundation for state
activities regarding the preservation of and permanent public access to electronic
government information. A shaper focus is provided by Table 1 notes, which capture
individual state variations on the basic categories of laws. Reading the notes with the
state author’s executive summary clarifies the strengths and shortcomings of the
particular statute—and sometimes their complete failure to contribute to any form of
actual permanent public access solution. As further explained below, Table notes refer to
the author’s online “Survey Report,” where full citations are given.
Table 2, “State entities addressing the permanency and public accessibility of electronic
government information,” provides a high contrast view of what the public records board,
technology officer, state archivist and librarian, depository library program, state printer
and individual agencies themselves within each state are doing to preserve and provide
public access to electronic government information, with or without statutory support.
This table in each chapter shows the preponderance of efforts by the categories of state
entities. Does the particular entity in some way address permanency or public
accessibility or both? Is there some statutory foundation or is the approach solely
practical? Table 2 notes capture individual state variations of the names and functions of
the basic categories of state entities, and reveal subtleties in the entities’ activities and
efforts. The state author’s executive summary and full “Survey Report” complete the
picture in substantial detail, including full citations.
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Table 3, “State laws that distinguish electronic government information from print
formats and specifically address electronic format issues,” provides a high contrast view
of the extent to which states have updated statutes to address key electronic information
issues. Do particular statutes provide that electronic formats are equivalent to or a
substitute for print? Do they require or permit state agencies to create or maintain
information in electronic formats? Do they address authentication issues? Greater detail
is given in the Table 3 notes and the state author’s executive summary and full “Survey
Report.”
The “See” references given in table notes refer to the state author’s responses to questions
in the survey questionnaire. Thus, See Item C.1.a in a table note identifies the answer in
the state “Survey Report” given to question “1,” subpart “a,” of section “C” (Public
Access Laws) of the survey questionnaire.
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Alabama
by Brenda K. Jones, Cumberland School of Law Library, Samford University

9

Is Alabama Addressing Permanency/Public Accessibility of Government
Information on the Web? Alabama has begun to address Permanent Public Access of
state government web site information by including agency web sites in recent record
retention schedules, classifying those web sites as permanent records, and calling for
snapshots of an agency's complete site annually, or as often as it makes significant
changes.

In theory, an adequate system exists to ensure permanent public access to state
government electronic information in Alabama. In practice, many state agencies are not
in the fold. The lynchpin of the system is the official Records Disposition Authority
(RDA). Nonetheless, roughly half the state government entities in Alabama lack a
current RDA.
Under Alabama law, all public officers have a duty to maintain and preserve public
records. (ALA. CODE §§ 36-12-1 to 36-12-5) Every citizen has a right to inspect and
copy public writings, unless expressly confidential or otherwise exempt from disclosure.
(ALA. CODE §§ 36-12-40 and 36-12-41)
State and local records commissions classify all public records, prescribe retention
periods for each class, and determine which records to preserve permanently. (ALA.
CODE §§ 41-13-1 to 41-13-25) As support staff for the commissions, the Government
Records Division of the Alabama Department of Archives and History works with each
government entity to develop its RDA. When signed by the chair of the commission and
agency head, the RDA is the agency’s legal authority to dispose of records. No state,
county or municipal official may destroy or dispose of records without prior approval of
the appropriate commission. Records may be microfilm, paper, data on a computer, or
any other media. [ALA. DEPART. OF ARCHIVES AND HISTORY, DEVELOPING AN
AGENCY RECORDS DISPOSITION AUTHORITY: PROCEDURES FOR STATE OFFICIALS
(January 1998), <http://www.archives.state.al.us/OL_pubs/rda.html>]
The Department of Archives and History deliberately structures RDAs to include any
material an agency creates. Typically, RDAs cover government records, documents, and
publications of all types, no matter the medium. For instance, the RDA may classify an
agency’s website as a permanent record, and require annual snapshots of its complete
site. In common RDA provisions, agencies agree to back-up computerized data and
migrate permanent records to upgraded systems. For permanent records solely in
electronic format, agencies may commit to funding system upgrades and migration
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strategies to guarantee permanent preservation and accessibility. See, e.g., ALA. DEPART.
OF ARCHIVES AND HISTORY, FUNCTIONAL ANALYSIS AND RECORDS DISPOSITION
AUTHORITY (April 2002),
<http://www.archives.state.al.us/officials/rdas/archives.html#_1_11>.
Since 1993, legislation has been in place for an Alabama clearinghouse for state
publications. (ALA. CODE §§ 41-8-40 to 41-8-48) The legislature, however, has never
funded the program. Thus, Alabama has no centralized depository of state government
publications. Instead, each of the myriad governmental entities is responsible for
preserving its records, documents, and other publications according to its agency-specific
RDA. Unfortunately, state auditors commonly cite agencies for failure to obtain and
implement an approved RDA. [DEPART. OF EXAMINERS OF PUBLIC ACCOUNTS,
TRAINING MANUAL FOR ALABAMA REGULATORY BOARDS AND COMMISSIONS 92, 94
(April 2002), <http://www.examiners.state.al.us>]
Ensuring permanent public access to government electronic information in Alabama will
require cooperation among all entities involved in the process: information-producing
agencies, the Department of Archives and History, state and local records commissions,
the Office of Information Technology, and divisions within the Department of Finance,
among others. Perhaps the greatest hurdle to permanent public access in Alabama is not
the wording of the law but the willingness of the legislature to fund a comprehensive
program. Factors to consider for future advocacy are: (1) increased funding for all state
entities involved in the distribution, preservation, and accessibility of government
information, particularly the inactive depository program; (2) appointment of an
ombudsman for state freedom of information issues; and (3) creation of an enforcement
mechanism requiring all government entities to develop a current RDA and comply with
it.
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Table 1: Alabama laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes

9
9

Permanency
addressed

Accessibility
addressed

9
9

Freedom of Information Act
Public access laws

Accessibility
addressed

ELECTRONIC PUBLICATIONS

9

Comments
See note 1

9

See note 1
See note 2

Permanent public access
statutes
Depository library laws
Other

Notes
1.

All public officers in Alabama have a statutory duty to maintain and preserve public records. Every
citizen has the right to inspect and copy public writings unless confidential or otherwise exempt from
disclosure. These statutes do not distinguish “publications” from “records” or “writings” nor electronic
from print format. Nonetheless, electronic records and publications reasonably fall within the scope of
the law as interpreted and applied in Alabama. See Items A.1 to Item A.5 of Survey Report; Item B.1
to Item B.5.

2.

Records created under Alabama’s version of the Uniform Electronic Transactions Act are expressly
subject to retention requirements set by the State or Local Records Commission. Electronic records
must remain accessible for later reference. See Item C.1 to Item C.6.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law

In actions
under way

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

9

9

9
9

See note 1

See note 2

See note 1

Two offices, the Office of Information Technology within the executive branch,
and the Information Services Division within the Department of Finance,
contribute to Alabama’s E-Government initiative, a web portal that increases
access to state government information and services. See Item D.1; Item D.9.

See note 1

2.

Many governmental entities in Alabama enhance public accessibility by
publishing government information on the Internet. See Item G.10; Item H.10.

9

3.

9

Comments

Table 2: Alabama state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other
Notes
1.

The State or Local Records Commission classifies all public records, prescribes retention periods, and
determines which records are to be preserved permanently. Advisory guidelines issued by the
Commission and state Archives emphasize that permanent records remain permanent, no matter the
format. For permanent records solely in electronic format, agencies are responsible for funding
upgrades or replacements to ensure permanent preservation and accessibility. Additional guidelines
offer detailed recommendations for designing, selecting, and operating digital imaging systems. The
state Archives works with individual agencies to develop their official Records Disposition Authorities
(RDA’s) for records plus publications of all types and formats. Approximately half of the governmental
entities in Alabama presently maintain an approved RDA, and a few of those contain an updated clause
that classifies web sites as permanent records. See Item A.5 and Item A.7 of Survey Report.
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AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Alabama laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments

Public records statutes
Freedom of Information Act
Public Access Laws

9

9

9

See note 1

Permanent public access statutes
Depository library laws
Other
Notes
1.

Records created under Alabama’s version of the Uniform Electronic Transactions Act are expressly
subject to retention requirements set by the State or Local Records Commission. Electronic records
must remain accessible for later reference. See Item C.1 to Item C.6 of Survey Report.
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Alaska
by Cynthia Fellows, Alaska State Law Librarian

9

Is Alaska Addressing Permanency/Public Accessibility of Government
Information on the Web? Alaska has begun to address Permanent Public Access of
state government web site information. Since April 2002, the State Library has run a
program that locates and retrieves electronic publications in specified formats from
state agency web sites. Currently, these items are captured to a local library hard
drive and printed and cataloged in paper with a notice of their web availability. The
Alaska State Library is studying electronic preservation options.

Permanent public access to electronic government information in Alaska is not yet a
reality. There are currently no statutory mandates and no plans for change. The State
Library is helping provide access to electronic publications but as an inferred duty as a
government records depository and "best practice" not under any statutory requirement.
Alaska has a strong and flexible public records law, which is illustrated by the fact that
there have only been two significant amendments to it since it was enacted more than
thirty years ago. However, the current statutes do not ensure permanent public access to
public records in electronic formats. Before discussing the future of the law, one should
start by reviewing its relative strengths and weaknesses.
Written in 1970, Alaska's public records law, ALASKA STAT. tit. 40, ch. 21, primarily
focuses on paper records. It is flexible, but limited to records created by the Executive
Branch. The law establishes the State Archivist as the custodian of state archival
resources, responsible for the administration and interpretation of laws governing public
records. The law clearly defines the creation, use, maintenance, retention, preservation,
and disposition of records created by state agencies in the course of doing the state’s
business. In 1998, the definition of a public “record” was expanded to include
“electronic records” which was defined as “any information that is recorded in machine
readable form.” 1998 Alaska Sess. Laws ch. 65, §§ 51-52.
Alaska’s public records laws ensure that the public has clear and unfettered access to all
public records except those that contain identifiable personal information. Language
governing public access to electronic records goes further to state that “a public agency is
encouraged to make information available in usable electronic formats to the greatest
extent feasible.” ALASKA STAT. § 40.25.115(a). The only caveat to this law is that
“public agencies” has been defined as Executive branch agencies. ALASKA STAT. §
40.21.150(1).
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At the present time there has been no attempt to enact additional language to ensure that
the public has permanent public access to state government generated electronic records.
While not mandated to, the State Library, as part of its function as a government records
depository, has facilitated access to government electronic publications. However these
efforts are only designed to disseminate primarily published government electronic
records, not to preserve them or their unpublished counterparts. Without a clear statutory
mandate to preserve these records, their preservation will be erratic and incomplete.

Table 1: Alaska laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

9

9

See note 1

9

See note 2

Comments

Public access laws
Permanent public access
statutes
Depository library laws

9

See notes 3 & 4

Other
Notes
1.

Electronic records are included in the definition of "record" for purposes of the public records
statutes. See Comments for Item A.4 of Survey Report. There are minimum requirements for the
creation, use, maintenance, retention, preservation, and disposition of state records in an electronic
format. See Item A.5.b. Also public access to government information is declared to be a
fundamental right. See Item A.6.

2.

A public agency is encouraged to make information available in useable electronic formats to the
greatest extent possible. See Item B.4 and Item B.6.

3.

Alaska State Library prints and catalogs "publication-like" items from agency web sites. The Alaska
State Library also has a program to locate and retrieve electronic publications from state agency web
sites. See Comments for Item I.5.

4.

All data published by a state agency or compiled by it or for it shall be accessible through the State
Library Distribution and Data Access Center. See Item I.2.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 2

In
planning
only

9

See note 1

9

In actions
under way

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9
9

See note 2

See note 3

9
9

9

Regulations establish minimum requirements for creation, use, maintenance,
retention, preservation, and disposition of state records in electronic format.
See Item A.5.b of the Survey Report; Item G.7; Item G.8.

9

1.

See Notes 3 and 4 of Table 1.

9

Comments

Table 2: Alaska state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

Notes

3.

The Lieutenant Governor is required to provide for "permanent, electronic
archive system of notices posted on the Alaska Online Public Notice System."
Access for the public is provided. See Comments for Item I.4.
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Public records statutes

9

Freedom of Information Act

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Alaska laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Comments
See note 1
See note 2

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

See note 1 of Table 1.

2.

See note 2 of Table 1.
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Arizona
by Jacquelyn Kasper, James E. Rogers College of Law Library, University of Arizona

9

Is Arizona Addressing Permanency/Public Accessibility of Government
Information on the Web? Arizona has begun to address Permanent Public Access of
state government web site information. State officials produce computer output
microforms, imprinting data directly from on-line computers or from off-line
magnetic disc or tape onto microfiche or film, two preservation formats. Digital
imaging is used for storage and retrieval of records and publications if planned
upgrades and technology migration are incorporated. Digital imaging is not used for
permanent retention of data since it does not meet established state standards and
because of the associated costs of scanning and indexing.

Arizona ranks in the forefront of states with successful e-government initiatives,
particularly in the areas of law and the courts, and social services. Permanent public
access to state government electronic information is assured because of Arizona’s
commitment to openness in government, public accountability, and an informed
citizenry, i.e., “transparent government.”
The Government Information Technology Agency (GITA) manages statewide IT
planning and coordinates information among agencies and departments and assists them
in meeting their individual IT goals. Internet presentation of primary information
regarding the function, mission, personnel, policies and procedures of agencies and
departments of state government is pervasive. Many state bodies, including the
Legislature, Secretary of State, Attorney General’s Office and Courts, display substantial
publications on their web sites and conduct a significant level of transactions
electronically.
By statute, public records and other matters, regardless of format, are open to the public
for inspection or for copying during regular office hours of the state office having
custody of the records. Ariz. Rev. Stat. Ann. § 39-121 (West 2001). The public right of
inspection is not unqualified, though, and may be curtailed in the interest of
confidentiality, privacy or the best interests of the state, but the policy is to redact.
Carlson v. Pima County, 687 P.2d 1242, 1245-6 (Ariz. 1984).
Retention of, and access to, public records is governed by an agency’s guidelines and
schedules and managed by that agency’s records management officer, but ultimate
responsibility for preservation and permanent public access rests with the Arizona State
Library, Archives and Public Records. The state library has established standards for
permanent records and electronic record-keeping guidelines. Current procedures transfer
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electronic data to permanent-format microforms (Computer Output Microforms). Such
data may, then, be re-output into any format including CD-ROM. The library’s Arizona
‘Lectronic Records Taskforce (ALERT) and the Arizona Electronic Records Research
Initiative (AERRI) consortium are developing policies, procedures and methodologies to
ensure reliability and authenticity of electronic records over time.
Recently adopted Arizona Supreme Court Rule 123, “Public Access to the Judicial
Records of the State of Arizona,” addresses electronic records, and Rule 124 enables
“Electronic Filing, Delivery and Service of Documents.” In 2001, the court’s Ad Hoc
Committee to Study Public Access to Electronic Court Records issued recommendations
for Internet access. Online public access to court information now exists in some form
for 87% of the 180 courts statewide.
State bodies contract to publish essential government information and some are entering
cooperative ventures for enhanced access to publications electronically. The legislature
provides text of bills, session laws, and committee minutes for several years on its
website, and a link to the codified statutes for free public searching of a version of the
Arizona Revised Statutes Annotated by West Publishing Company. The Arizona
Supreme Court offers court opinions without search enhancements on its web site, but
court rules are powered by westlaw.com.
Advancements in public access of electronic state information are dependent upon, and
unfortunately often constrained by, legislative funding. Education of legislators is key
for political and financial support of new and existing programs. State agencies are
utilizing creative financing, such as bonds, fees, grants, and performance-based
contracting, in order to fund needed and desired projects and services. They will
continue to do so for the foreseeable future.
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Table 1: Arizona laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes

Permanency
addressed

Accessibility
addressed

9

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

See note 1

Freedom of Information Act
Public access laws

Comments

See note 2

9

9

See note 3

Permanent public access
statutes
Depository library laws
Other
Notes
1.

The public records statutes, which acknowledge electronic formats, generally do not distinguish
between print and electronic public records in requirements for preservation and accessibility. See
Item A.4.a of Survey Report; see also note 1 of Table 3. The Director of the Arizona State Library,
Archives and Public Records establishes standards for retention of records of continuing or historical
value. See Item A.5.a. The statutes contain “open access” provisions. See Item A.6.a.

2.

“Open access” provisions are contained in the public records statutes. See Item A.6.a.

3.

For example, agencies that maintain web sites must post on them a copy of any annual report; they
may not routinely distribute printed copies. The Arizona State Library, Archives and Public Records
must receive printed copies. See Comments for Item C.3. Statutes addressing the records
management responsibilities of the State Library also spell out public access responsibilities for state
publications. See Item C.4.a; see also Item H.6.a. Those responsibilities may include archiving, i.e.,
permanent preservation. See Item C.5.a.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

Comments

Table 2: Arizona state entities addressing the permanency and public accessibility of electronic government
information

State Entity

9

See note 2

9

9

See note 1

Public Records Board

9

9
9

See note 1

Chief Information Technology
Officer/Office
State Archivist/Archives

9

See note 3

2.

The Government Information Technology Agency has broad responsibilities for
setting standards affecting permanency and accessibility of electronic information.
See Comments for Item D.6. It assists agencies in meeting electronic permanent
public access objectives. See Comments for Item D.6. But the extent of its
impact is unclear. The Agency has promulgated standards and conducted
programs on aspects of web site accessibility. See Item D.9.a.

See note 4

3.

4.

Under public records statutes, the head of each agency is responsible for the
care, maintenance and preservation of agency records, and designates an
individual within the agency to administer the records management program. See
Item A.7.b.

The Arizona State Library, Archives and Public Records is authorized by statute to
administer a state documents depository program. But no such program has
been inaugurated. See Comments for Item I.1. The State Library is the official
depository of archival documents. See Comments for Item I.3.

9

9

9

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other
Notes
1.

The administrator responsible for management and preservation of public records is the Director of
the Arizona State Library, Archives and Public Records. See Item A.7.a of Survey Report; see also
Item H.2. The Arizona Historical Records Advisory Board, which consists of the Director of the
Arizona State Library and his or her appointees, serves as the central advisory body for historical
records planning. The State Library recently published various records management manuals, as
well as standards for permanent records media and storage. See Item H.3.a. The library has
formed the Arizona Electronic Records Taskforce to support its mission to design and implement
an electronic records management program that meets archival and public access needs for state
government. With five other agency partners, it is investigating the management of electronic
records, including conversion and migrating documents and ensuring authenticity. See Item
H.10.a. The library is working with OCLC Partnership for Preservation to study and test methods of
permanent access of electronic state publications. See Item I.5.a. The State Library has begun its
own project scanning legislative study committee reports and put them on the Web. “FIND-IT!
ARIZONA” is a pilot Government Information Locator Service (GILS) to assist the public in locating
web-based state government information. See Item H.10.a.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

40

ARIZONA STATE REPORT

9

9

9

Comments

9

See note 1

ADDRESS

ISSUES

ADDRESS RETENTION

SPECIFY

ELECTRONIC FORMAT

SOFTWARE/HARDWARE
REQUIREMENTS

9

AUTHENTICATION ISSUES

Public records statutes

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Arizona laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Freedom of Information Act
Public Access Laws

9

See note 2

Permanent public access statutes
Depository library laws
Other

Notes
1.

Under the Arizona Electronic Transactions Act, each agency must determine the extent to which it will
create or accept electronic records, and convert written records to electronic records. Agencies
control processes and procedures to ensure preservation, disposition, integrity and other aspects of
electronic record keeping. See Item A.5.b of Survey Report. The Director of the State Library
establishes standards for retention of records of continuing or historical value. See Item A.5.a; note 1
of Table 1.

2.

For example, agencies are required to post annual reports on web sites. See note 3 of Table 1.
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Arkansas
by Nancy L. Strohmeyer, University of Arkansas School of Law Library

χ

Is Arkansas Addressing Permanency/Public Accessibility of Government
Information on the Web? Arkansas has not begun to address Permanent Public
Access of state government web site information. Nothing purposeful is being done at
this time.

There is currently no law in Arkansas specifically on permanent public access of state
electronic information. However, the 2001 Regular Session of the General Assembly
added several laws regarding technology and electronic information. Primary among
these was the formation of the Office of Information Technology (OIT). The OIT was
charged with creating a unified, statewide technology infrastructure. Unfortunately, the
OIT has had great difficulties, resulting in the removal of two top executives, including
the Executive Chief Information Officer (ECIO). A new ECIO has been hired, and she
began working in the fall of 2002. It remains to be seen what influence this extremely
well qualified ECIO will have on the OIT. This department should be important to the
future development of a means for permanent public access, if only just in supporting the
necessary hardware. It is also possible that the Arkansas State Library will be the
ultimate body to accept responsibility for permanent public access. Certainly, as a library
and therefore an organization dedicated to serving the public and providing information,
it is preferable that the State Library does accept this responsibility. Libraries are more
likely to attempt a plan for permanent public access, whether state legislated or not.
The existing public records statutes are of little help in attaining the goal of permanent
public access of electronic information. They do not specifically call for permanent
retention of any documents, in whatever format. They also do not mention electronic
records. The freedom of information act was amended in 2001 to include language
covering electronic records. However, the primary focus of the amendments was to
allow more alternatives for the public’s access to information. State agencies, boards and
commissions must begin making materials available on the Internet so that the public has
easier access. The permanency of the records was not addressed.
No mention is made in the existing statutes of the public having guaranteed access to
state information, nor is the purpose ever stated of granting the public access to that
information. To an extent, the need is assumed, and the FOIA’s section on legislative
intent infers it. Ark. Code Ann. § 25-19-102 (Repl. 2002) states that “It is vital in a
democratic society that public business be performed in an open and public manner so
that the electors shall be advised of the performance of public officials and of the
decisions that are reached in public activity and in making public policy.” The
importance of providing the public access to government information is clear. However,
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the permanence of that access is not legislated and is very likely only happening because
of the libraries that have received and maintained the information.
Despite the past ineffectiveness of the Office of Information Technology, the state of
Arkansas has an excellent website full of necessary information. The Information
Network of Arkansas developed and maintains the site. This website is unlikely to be the
location for permanent public access of electronic information. One of the purposes of
the site is to encourage tourism in the state. A website with that goal is far more likely to
include only the most current information. Hopefully, whichever organization becomes
responsible for permanent public access of electronic information will develop a website
just for that purpose.
It is clear that Arkansas has begun dealing with technology issues in its statutes. In 2001,
great strides were made in updating language and reassigning duties. The state would
probably support providing for permanent public access of electronic information. If a
bill were to be introduced at the 2003 meeting of the General Assembly including
language mandating permanent public access, it may have a good chance of passage. It
would be useful to include mention of all types of materials, not just electronic resources.
Each type should be discussed separately to ensure that all forms were maintained
properly. If there are other states with statutes already in existence, those statutes could
be used as templates for the language here. The Arkansas State Library would be the best
body to accept responsibility for permanent public access of electronic information,
because it is already considering how to provide such access. Mandating this by law may
help the State Library receive funds and support necessary to carry out the goal of
permanent public access to electronic information.
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Table 1: Arkansas laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act
Public access laws

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

9
See note 2

Permanent public access
statutes
Depository library laws
Other

Notes
1.

A statute related to what is titled the “public records” statute covers judicial court records in
electronic format; this is the only public records statute addressing electronic formats. See
Comments for Item A.5 of Survey Report. The “public records” statute covers the distribution of
government publications, without addressing electronic government publications.
See
Comments for Item A.1.

2.

The distribution of government publications is covered in the “public records” statute. See note 1
above.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law

In actions
under way

9

9

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information
As controlled by law
In
planning
only

9

9

9

See note 1

See note 2

See note 3

See note 3

The State Library catalogs electronic sources of state
government information.
The depository program,
administered through the State Library, is currently working on
policies and procedures to ensure permanent access. See Item
I.7; see also author’s narrative.

In actions
under way

3.

Comments

Table 2: Arkansas state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

See Item D.6 for duties of the Executive Chief Information Officer. Progress in
giving effect to applicable statutes is limited. See Item D.11.

Notes
1. There is no “public records board”; the Secretary of State has limited
responsibility for administering the “public records” statute. See Item A.7 of
Survey Report.
2.
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9

Public records statutes
Freedom of Information Act

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Arkansas laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

9

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

A statute related to what is titled the “public records” statute covers judicial court records in electronic
format; this is the only public records statute addressing electronic formats. See Comments for Item
A.5 of Survey Report.
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California
by Joan Allen-Hart, San Diego County Public Law Library

χ

Is California Addressing Permanency/Public Accessibility of Government
Information on the Web? California has not begun to address Permanent Public
Access of state government web site information. It is mainly in the talking stage and
there is currently no systematic approach to PPA of web site information. There are
isolated instances of the State Library, for example, capturing websites prior to the
demise of an agency or department and of printing out reports and documents of
commissions and boards before they sunset.

Permanent public access to electronic government information is not yet a reality in
California. While the state does demonstrate a commitment to access to government
information to its citizens through a number of laws such as the California Public
Records Act, the Legislative Open Records Act, and the State Records Management Act,
none of these statutes mandate permanent public access to electronic government
information. In September 2000, the Governor issued Executive Order D-17-00, known
as the e-Government Initiative, which created the “My California” Internet portal.
However, the focus of the initiative is the delivery of online government services which
allow citizens to do business with state agencies: renewing licenses, filing taxes, and so
forth.
The State Depository Program, administered through the State Library, has been in
existence more than 50 years. However, State Library staff who were contacted for this
survey expressed concern that the depository program has effectively been overlooked as
a means of ensuring permanent public access to electronic government information by
other departments and agencies within the state. Due to limited staff and other resources,
it is often difficult for the State Library to capture many electronic government
documents.
Part of the problem is the sheer size of and continual change in California’s bureaucracy.
There are currently several hundred state agencies. Departments, commissions, and
boards seem to come and go with the frequency of the latest political issues. Attempts to
locate documents created by these entities, which should be accessible to the public under
current law, are not always successful. The reality is that, in California, the state
government itself does not truly know how many parts make up the whole body.
The following statement is illustrative: “My staff has worked diligently to compile the
most accurate information possible. Unfortunately, because the structure of government
is constantly changing and evolving, it is impossible to guarantee the accuracy of data
reflected in this publication.” Bill Jones, Secretary of State, Introductory Letter to the
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California Roster (2002 ed.). [Note: The 2002 edition was formerly available on the
Secretary of State web site, but was removed after the new Secretary of State took office
in January. As of late March 2003, there is no new edition available online.]
During the last decade, California committed hundreds of millions of dollars to electronic
resources, including creating a Department of Information Technology in 1995, in order
to expedite the delivery of government information and services to its citizens. While the
commitment to improve government services through technology is sincere, the
subsequent outcome has not been entirely successful, and the result has been the loss of a
significant amount of government information which was only available in electronic
format for a limited period of time.
The history of the Department of Technology is itself a failure. Whether through lack of
oversight or planning, the DOIT was held responsible for a series of failed technology
contracts entered into during 2000 and 2001. During 2002, the agency came under
increasing criticism and scrutiny in the media, along with the Governor’s office,
ultimately incurring the wrath of the state legislature. The resulting political debacle
resulted in the demise of the department when legislation which would have authorized
the DOIT’s continued existence failed, and the department ceased to exist on July 1,
2002. This provides one of the most vivid examples of the lack of permanent public
access to government information in California: as of July 1, 2002, the department’s
website disappeared from public view, along with all the documents that had been on it.
Fortunately, the State Library staff had been anticipating this outcome and had made an
effort to capture most of the information on the site prior to its disappearance.
At this point in time, there are no official or unofficial cooperative efforts underway in
California to ensure permanent public access to electronic government information.
While the state legislature, responding to a growing groundswell of public support for
libraries, did pass the Library of California Act in 1999, the focus of that act is to treat
libraries as an extension of educational institutions in order to promote learning
opportunities for California residents. This is an extremely worthy purpose, however,
there is no wording within the act which mentions ensuring access to government
information as one means of achieving that purpose.
Advocacy efforts should include lobbying the legislature to amend existing law to
mandate permanent public access to electronic government information. However, with
the reality of a sagging economy and a state budget which is operating once again at a
huge deficit, it is unlikely that any effort to pass or amend laws which would increase
costs to the state at this time would be successful, absent a strong coalition which can win
over both the legislature and the Governor. The key to success in California will be to
include in this coalition, not only the library community, but other organizations, such
government “watch-dogs” groups as the California chapter of the ACLU, the California
First Amendment Coalition, and even the State Bar.
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Table 1: California laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws

Permanency
addressed

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

Public records statutes

9

See note 1

Freedom of Information Act

9

See note 2

9

See notes 3 & 4

Public access laws

9

Permanent public access
statutes
Depository library laws
Other

Notes
1.

The California Public Records Act defines "writing" to include records in various types of electronic
formats. See Item A.3 of Survey Report. The act provides that electronic records are not exempt from
disclosure. See Item A.4.

2.

Although the phrase "freedom of information" is not used in the California Public Records Act, it was
modeled after the federal Freedom of Information Act. See Comments for Item B.1.b. Electronic records
are not exempt from disclosure. See Item B.4.b; Item B.1; Item B.3; Item B.4.

3.

The Secretary of State is responsible for ensuring the permanency of electronic records handled by the
office, including those intended for permanent preservation in the State Archives. See Item C.5.

4.

The Legislative Counsel is required to make specific types of legislative records available in electronic
form. See Item C.4.
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In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

See notes 1 & 2

See note 3

9
9

See note 4

4.

State Library staff print out government documents
when they discover that they are only available online
but there is no procedure in place. In particular, they try
to catch reports and documents of commissions and
boards before a specific group sunsets or dissolves.
See Item I.5.

See note 5

5.

The Governor issued an executive order known as the
eGovernment Initiative. It says that state agencies and
departments shall provide, inter alia, for a "convenient
access point for state government information and
services." See Item E.1.

9

9

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law

In actions
under way

9

Comments

Table 2: California state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

See Note 3 of Table 1. Also, see Comment for Item G.9 of Survey Report for
discussion of blueprint for delivering government services to citizens of California
via online technology.

Notes

2.

The State Records Appraisal Program was developed by the State Archives to
identify those state agency records, including those in electronic formats, which
should be retained permanently. See Item G.4.

3.

See Item H.9 for a general statement about responsibility of the State Library to
assure the public has permanent access to government information.
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9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

Laws

PROVIDE THAT

Table 3: California laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments

Public records statutes

9

Freedom of Information Act

9

See note 2

Public Access Laws

9

See note 3

See note 1

Permanent public access statutes
Depository library laws
Other

9

See note 4

Notes
1.

See note 1 of Table 1; note 3 of Table 1.

2.

There are a number of acts that address electronic versions of documents. See Item B.4.

3.

See note 4 of Table 1.

4.

See note 5 of Table 2.
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Colorado
by Joanne P. Dugan, University of Colorado Law Library

9

Colorado has begun to address Permanent Public Access of state government
web site information. New legislation directs the State Publications Depository and
Distribution Center, a section of the State Library, to coordinate “with state agencies,
depository libraries, or other entities permanent public access to state publications,
regardless of format.” Chapter 373, § 23, 2003 (amending Colo. Rev. Stat. § 24-90205). In other efforts, the State Archives is systematically taking a snapshot of all of
the web sites originating from the State web site, on a quarterly basis. All along, the
State Depository Library has requested that all state agencies forward any electronic
documents to it. It is estimated that the Depository Library received about half of all
eligible documents. The depository program has proactively searched agency
websites for documents that might not otherwise have been submitted.

Permanent public access to electronic government documents is not fully present in
Colorado. On June 5, 2003, the state took a significant step toward that goal by enacting
S.B. 326 (Sixty-fourth Gen. Assembly, 1st Reg. Sess.), which requires the State
Publications Depository and Distribution Center, a section of the State Library, to
coordinate “with state agencies, depository libraries, or other entities permanent public
access to state publications, regardless of format.” Chapter 373, § 23, 2003 (amending
Colo. Rev. Stat. § 24-90-205) (emphasis added). The new law is effective August 15,
2003. Even before this development both the State Archives and the State Depository
Library program had started initiatives to capture some of the more ephemeral
government information that can be found on the state’s websites.
The new law now requires agencies to provide publications to the State Publications
Depository and Distribution Center “within ten working days of such publication.” For
electronic state publications, “including those made available through a public
telecommunications network, an electronic copy or notification of the publication of such
electronic copy shall be deposited with the center in a form specified by the center.”
Chapter 373, § 22, 2003 (amending Colo. Rev. Stat. § 24-90-204). The center must
identify, catalog, and preserve publications, in addition to collecting and distributing
them. According to the new law, public access for electronic documents may be
achieved “by means of a public telecommunications network” – namely, the Internet.
Chapter 373, § 21, 2003 (amending Colo. Rev. Stat. § 24-90-203).
Even before the recent legislation, the State Archives undertook to systematically take a
snapshot of all of the websites originating from the State website, on a quarterly basis. In
addition, the State Depository Library had been requesting that all state agencies forward
any electronic documents to it. This author’s contact at the State Depository Library
estimated that the library had been receiving about half of all eligible documents. The
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depository program has proactively searched agency websites for documents that might
not be submitted.
Beyond the new law, other statutes indicate that the State believes in open government
and public access to its documents. See Colo. Rev. Stat. § 24-72-201 (2001). The state
historically has endorsed the principles behind permanent public access, and key people
in state government may be considered early adopters in favor of the concept.
Nevertheless, a continuing hurdle to quickly achieving permanent public access is the
state’s current fiscal crisis. Like most states, Colorado is currently experiencing a severe
budget shortfall as a result of the weak economy.

Table 1: Colorado laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

9

9

See note 1

9

See note 2

Comments

Public access laws

9

9

See note 3

Permanent public access
statutes

9

9

See note 4

Depository library laws

9

9

See note 4

Other

Notes
1.

Public records include digitally stored data. See Item A.3 of Survey Report; Comments for Item A.4.
Where public records are kept only in digital form, the agency must adopt a policy regarding the
retention, archiving and destruction of such records. It must take measures to assist the public in
locating any specific public records sought. See Item A.4.a. An officer who has custody of public
records must periodically consult with the Department of Personnel and the Attorney General to
determine if records have continuing legal, administrative, or historical value. Public records are
disposed of where it is unanimously agreed they have no such value. See Item A.5.a.

2.

The public records statutes contain the freedom of information act. See Comments for Item B.1.

3.

By statute, each state agency is required to deposit at least four copies of each of its state
publications with the State Publications Depository and Distribution Center. Recent amendments to
the statute require agencies to provide publications to the center “within ten working days of such
publication.” The center is required to coordinate “with state agencies, depository libraries, or other
entities permanent public access to state publications, regardless of format.” See Comments for Item
C.7.

4.

The recent amendments to the statute described in note 3 above constitute a “permanent public
access” statute. The legislation addresses the depository library laws.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

See note 2

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law

In actions
under way

9

See note 3

In
planning
only

9

In actions
under way

9

See note 3

See note 1

9

9

See note 4

See note 5

5.

4.

Where public records are kept only in digital form, the agency
must adopt special policies addressing permanency and
accessibility. See note 1 of Table 1.

The Executive Director of the Department of Personnel, who
supervises all public printing, oversees the Division of Central
Services. That division is capable of converting print documents to
digital form. It is not clear the extent to which its imaging facilities
serve in disseminating electronic state publications. See Item F.5.c.

defeated. The depository program creates an online catalog record
for each web document, linking to the URL. No copy of the file still
resident on the agency’s web server is made. An official with the
depository library program indicates that the depository library
receives a bare majority of URLs for agency web documents. The
depository library staff independently scans agency web pages and
creates online catalog records for web documents not otherwise
accounted for. See Item H.10.a; Item I.5.a.

9

9

1.

The Executive Director of the Department of Personnel, as chief administrative officer of
the State Archives and Public Records, administers the public records statutes. See Item
A.7.a of Survey Report. It is not clear the extent to which the Executive Director (along
with officers having custody of public records and the Secretary of State) has addressed
electronic records in exercising statutory responsibilities. See note 1 of Table 1.

9

9

9

Comments

Table 2: Colorado state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

The State Archivist is the custodian and trustee of all public records, regardless of
physical form, transferred to the State Archive under the statute. These records include
any materials made or received by a government agency that are appropriate for
preservation as evidence of the organization, functions, policies, decisions, procedures,
operations or other activities of the government, or because of the value of the official
data contained within them. See Item G.5. Note that the State Archives takes a
quarterly “snapshot” of all state government web pages that are linked to the state’s
homepage. Pursuing a comprehensive program to assure permanent public access of
such materials is hampered by limited resources. See Item G.10.a; Comments for Item
G.10.

Notes

3.

The depository library division of the State Library has requested agencies to send
URLs for web documents to the depository program. This is a voluntary effort insofar as
an attempt to pass legislation making such submissions mandatory was recently
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Public records statutes

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Colorado laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments

9

See note 1

9

See note 2

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

The statute specially addresses retention and accessibility for public records kept only in digital form.
See note 1 of Table 1.

2.

See note 3 of Table 1; note 4 of Table 1.
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Connecticut
by Kelly Browne, University of Connecticut School of Law Library

9

Is Connecticut Addressing Permanency/Public Accessibility of Government
Information on the Web? Connecticut has begun to address the issue of
permanency and public access to government information on the web. A strategic
objective of the State Technology plan is to develop appropriate definitions and
assign authority and responsibility for the overall coordination of Internet and webbased state government information resources including public access, informing
citizens about the availability of government information and assuring that the
information is accurate, timely and authentic. Connecticut is also participating in
the OCLC Web Document Digital Archives Program to preserve and make available
state government information on the web.

Permanent public access to government electronic records in Connecticut is not yet a
reality. Provisions regarding the preservation of government records are scattered
throughout several titles of the Connecticut General Statutes Annotated. Various state
officers, including the state librarian, state archivist, chief information officer, secretary
of state, and town clerks, have responsibility for maintaining and providing access to
state government information. A very promising cooperative arrangement between the
State Library and OCLC has been investigating how to make state information published
on the Web easier to find and ways to ensure that state publications will be preserved,
regardless of their original format. This initiative should be encouraged.
The legislature recognized the need for a comprehensive information policy when it
passed “An Act Concerning the Development of an Integrated and Comprehensive Set of
Policies and Architecture for the Collection, Storage and Dissemination of Information
for the State of Connecticut” in 1989. The act directed the Connecticut State Office of
Information and Technology (now the Department of Information Technology) to
develop, publish, and annually update a Strategic Plan to develop a comprehensive
information policy for state agencies “that clearly articulates the state's commitment to
the sharing of its information resources, the relationship of such resources to library and
other information resources in the state, and a philosophy of equal access to information.”
(1989 Conn. Pub. Acts 257). Only one such Strategic Plan has been published, however.
The plan, “First Steps for the Integration and Utilization of the Internet in State
Government,” was published in 1997. <http://www.cmac.state.ct.us/sbp/final.doc>. The
1997 Strategic Plan notes that while the comprehensive information policy called for by
the legislature has not been fully developed, there are a number of existing statutes that
cover aspects of information policy such as public record management, freedom of
information, and access to information. The report recommends “a thorough review and
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analysis of existing statutes, regulations, policies, and practices covering access to and
management of the State’s government information resources.” The report states that
“there is a critical need to clearly assign authority for the overall coordination of these
resources, particularly those that are made available via the Internet and the World Wide
Web. This includes such areas as public access, informing citizens about the availability
of sources of government information, and ensuring the accuracy, timeliness, and
integrity of the information.”
No further steps have been taken. The legislature and executive branch’s attention has
been drawn to other matters; most prominent among them being the current budget crisis.
As a way to save money, Governor Rowland has called for combining the state's ethics,
elections and freedom of information commissions, all of which serve as government
watchdogs. Mitchell Pearlman, the longtime executive director of the FOI Commission,
said a cut in staff would be devastating at his agency, which struggles now to keep up
with about 600 complaints that are filed each year by individuals and members of the
media. "If we can't keep up with the complaints, it leaves us powerless," Pearlman has
said. "If you are going to cut so deeply, you might as well not have an agency.”
(Christopher Keating, “Democrats Attack Budget Plan,” Hartford Courant A1 (March 5,
2003). Already implemented cuts affecting public information include the elimination of
the job category of agency web master and the reduction of the State Archivist’s staff to
the state archivist and the assistant state archivist.
The State Library, however, has recently partnered with OCLC (Online Computer
Library Center) and completed a CORC (Cooperative Resource Online Catalog) pilot
project in which State Library staff created Dublin Core records for about 250 Web
resources, primarily those produced by Connecticut state agencies. From these and other
CORC-created records, State Library staff designed seven pathfinders on public policy
topics (campaign finance reform, school readiness, asthma in children, etc.) The State
Library is also involved in OCLC’s Web Document Digital Archive Project. "State
government information nowadays is published predominantly, in some cases
exclusively, on the web," said Stephen Slovasky, bibliographic services head,
Connecticut State Library. "We intend, through the Digital Archive, to capture, preserve,
provide access to, and manage the usage rights of electronic state documents. The
Connecticut State Library is pleased to collaborate with OCLC on developing this
important service." <http://www.oclc.org/oclc/press/20010717b.shtm>.
The author would recommend that, as the 1997 Strategic Plan suggests, a central
authority be clearly assigned for the overall coordination of state government information
resources. The author would recommend that the State Librarian be that authority. The
Connecticut State Library is responsible, under the Connecticut General Statutes, for
providing Connecticut's citizens with access to state government information. In
addition, the State Library has proved itself capable of accomplishing this goal with
limited economic resources.
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Table 1: Connecticut laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

9

Comments
See note 1

9

9

See note 2

9

See note 3

Public access laws
Permanent public access
statutes
Depository library laws
Other

9

See note 4

Notes
1.

The Public Records Administrator has created a retention schedule for electronic data processing
records. See Comment for Item A.5.b of Survey Report.

2.

FOIA statutes defines “public records or files” as “any recorded data or information relating to the
conduct of the public’s business…whether such data or information be handwritten, typed, taperecorded, printed, photostated, photographed or recorded by any other method.” See Item B.3; Item
D.6.

3.

The Depository Library statute specifies that all printed state publications, with the exception of
correspondence and interoffice memoranda are to be deposited with the State Library. Printed
means “all forms of printing and duplicating regardless of format or purpose”… See Item I.1. The
State Library has written a draft “Definition of Electronic Connecticut State Documents” which would
supplement Conn. Gen. Stat.Ann. Sec. 11-9b. “Electronic State documents or resources are those
materials produced by any State officer or agency, as defined above, and that are made publicly
available in any electronic format. These may be either an electronic version of a State publication
that first appeared in standard paper format or a document that is wholly composed for, and
distributed only within, an electronic environment. This applies to resources that are publicly
available, including interactive multimedia works or databases, and including those produced for
distribution by sale so long as they are generated by funds or staff provided by the State.”

4.

The Connecticut Uniform Electronic Transactions Act defines electronic record as “a record created,
generated, sent, communicated, received or stored by electronic means, including, but not limited to,
facsimiles, electronic mail, telexes and Internet messaging”. See Item A.4.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

A Public Records Administrator is responsible for working with state agencies to determine what the
state agency can create and retain in electronic format and what records can be converted from written
format to electronic format. See Item A.4 of Survey Report.

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

9

9

See note 1

See note 2

See note 3

See note 4

4.

One of the functions of the State Librarian is to carry out a program for the
identification and preservation of essential records of the State and its political
subdivisions and to retain sufficient copies of state documents for preservation,
reference and interlibrary loan purposes. See Item H.8. The State Library is a
participant in the OCLC Web Document Digital Archives Program. See Item J.1.

See note 5

5.

State agencies determine what electronic records should be kept and whether or
not to convert written records into an electronic format. According to the Freedom
of
Information
Access
to
Computerized
Public
Records
(http://www.doit.state.ct.us/policy/itpolicy/freedom_of_information.htm) agencies
are required to “develop and implement [policy statements] for providing access
by the public to nonexempt data and information in public records that are in
digital format (e.g., data, image).” See Item A.4. State agencies are required to
send copies of their publications to the State Library.

9

Comments

Table 2: Connecticut state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board

9
9

Chief Information Technology
Officer/Office
State Archivist/Archives

9

1.

9

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

The State Technology Plan provides for an inventory of existing on-line public access arrangements for
state agency databases, which contain information subject to disclosure under FOIA, and for information
addressing the feasibility and cost of providing electronic access including the creation of public-private
partnerships. See Item E.1.a.

Notes

3.

The Connecticut State Archives is responsible for appraising, acquiring, preserving and organizing
Connecticut State government records of enduring
value and for administering and acquiring archival
collections of local
government and non-government records pertaining to the history and heritage of
Connecticut. See Item G.2; Item G. 5

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

59

CONNECTICUT STATE REPORT

Freedom of Information Act

9

9

Comments

9

See note 1

ADDRESS

ISSUES

ADDRESS RETENTION

SPECIFY

ELECTRONIC FORMAT

SOFTWARE/HARDWARE
REQUIREMENTS

9

AUTHENTICATION ISSUES

Public records statutes

9

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Connecticut laws that distinguish electronic government information from
print formats and specifically address electronic format issues

9

See note 2

9

See note 3

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

The Office of the Public Records Administrator and the State Archives have issued guidelines on
optical imaging technology. Guidelines are entitled, Standards for the Use of Imaging Technology for
Storage, Retrieval and Disposition of Public Records. <http://www.cslib.org/optical.htm>

2.

See Freedom of Information Access to Computerized Records
<http://www.doit.state.ct.us/policy/itpolicy/freedom_of_information.htm>

3.

The Department of Information Technology has issued Implementation and Deployment of State
Agency Internet Sites and Extranet Sites
<http://www.doit.state.ct.us/policy/itpolicy/web_hosting.htm> and State of Connecticut Strategic Plan:
First Steps for the Integration and Utilization of the Internet in State Government.
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Delaware
by Marcie Bierlein, Widener University School of Law Legal Information Center

9

Is Delaware Addressing Permanency/Public Accessibility of Government
Information on the Web? The Delaware Public Archives (DPA) has begun to
address PPA of state government web site information. Their policy can be found on
the DPA web page, <http://www.state.de.us/sos/dpa/>. Click on “Services to
Government,” “Records Policies” and Guidelines for Maintaining and Preserving
Records of Web-Based Activities. The General Records Retention Schedules do
include the retention of web sites.

Although officials in the State of Delaware do not talk about “permanent” public access
of state government electronic information and the existing laws do not specifically
address the issue of permanency, a case can be made that Delaware is well on its way to
being able to provide such access to electronic government documents, if not to all
important electronic public records.
First, from the standpoint of preserving electronic government documents, the Delaware
Public Archives (DPA) has emerged as a forward-looking, key agency in proactively
developing strategies for managing and retaining electronic information. Most
importantly, the agency’s leaders are clear that their mandate is to manage and preserve
documents regardless of the form in which they are found, i.e., “retention should be
media blind.” (Telephone discussion with James Frazier, Deputy State Records
Administrator, June 17, 2002). In 1995, DPA hired an experienced Coordinator of
Electronic Information Policy who promptly obtained Federal funding for a study to
assess the management of electronic records in Delaware government and “recommend
policies and procedures for the inventory and description, accessioning and long-term
preservation of Delaware electronic records.” (Id; see also the report which came out of
the study, Management of Electronic Records: Delaware Public Archives, Public
Systems Inc. May, 1998, p. 2). The Delaware Public Archives now is working with three
other states under a second grant and looking more specifically at the role of the actual
producers of the electronic information and what they need to do to assure preservation.
The project team’s first focus was on web-based activities, and their efforts resulted in
the publication, Guidelines for Maintaining and Preserving Records of Web-Based
Activities, (See <www.state.de.us/sos/dpa>, click on "Services to Government" and then
on "Records Policies") which has been distributed to all agencies for which the Delaware
Public Archives is responsible.
Second, looking at the issue of access to electronic public documents, Delaware has a
strong Freedom of Information statute that allows access to public records “… regardless
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of the physical form or the characteristic by which such information is stored, recorded or
reproduced.” (DEL CODE ANN. tit. 29 §1002(d)(1997)). Originally, the law defined
“public records” simply as “written or recorded information made or received by a public
body relating to public business.” (60 Del. Laws c. 641).The law was amended in 1985 to
bring it more in line with the increasing use of computer databases by government
agencies. Also of importance, the Delaware Supreme Court has taken the position that
the FOIA statute is “liberally construed” and any statutory exceptions are “strictly
interpreted.” (Delaware Solid Waste Authority v. The News-Journal Co., Del. Supr., 480
A.2d 628, 631 (1984). See also The News-Journal Co., v. McLaughlin, Del. Ch., 377
A.2d 358, 362 (1977): FOIA “is to be liberally construed in favor of the citizens of the
State.”)
Even though it appears that Delaware may have statutes and agencies in place to assure
“permanent public access” of electronic government documents, formalizing the policies
and procedures promulgated by current officials may be a prudent step to take. The
current Administration is one in which e-government with all its challenges and benefits,
is a priority. It obviously is unknown what direction future administrations may take.
It is beneficial that the State’s current organizational structure has agencies together
where coordination and cooperation can be enhanced. For example, the Department of
State is responsible for three important government information agencies and all report to
the same Assistant Secretary of State: Delaware Public Archives, the Division of State
Libraries and the Delaware Government Information Center. Also, the Division of
Libraries has a citizen advisory council and, on June 30, 2002, legislation to create a
similar citizen panel in the Delaware Public Archives completed passage in the General
Assembly and was signed into law by the Governor on July 8, 2002. (SB 423, an act to
amend 29 Del. C. §523 by creating a Council on Archives.) These two councils can
serve as forums for addressing and advocating a resolution to permanent public access
issues. The third agency, the Delaware Government Information Center, has citizens as
its customers as it works with all Delaware agencies to insure that website users are
served effectively by State government’s electronic products and services.
The time may be ripe in Delaware to explore some minor legislative changes that will
assure that the progress made thus far in preserving and accessing government
information and public records continues into the future.
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Table 1: Delaware laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

9

9

9

Freedom of Information Act

9

Public access laws

9

Accessibility
addressed

Comments
See note 1

9
See note 2

Permanent public access
statutes
Depository library laws

See note 3

Other
Notes
1.

Electronic records are included in the definition of public record. Record retention schedules are
developed based on the administrative, legal, fiscal, evidential and historical value of maintaining the
record. See Comments for Item A. 4 of Survey Report; Comment A. 6.

2.

The Delaware Administrative Procedures Act specifies that each Delaware agency, with the
exception of the General Assembly, courts, municipalities, counties, and school districts make
available promptly to the public upon request, for inspection, originals or legible copies of regulations,
orders, decisions, opinions and licenses. See Item C.1.

3.

Although law states that agencies shall provide copies of all publications by state agencies to the
State Library for citizen use, in fact, the State Library neither notifies agencies of that requirement nor
seeks to obtain these publications. The State Library has yet to deal with electronic government
information.
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9

9

In actions
under way

In
planning
only
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or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
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under way

9

See note 1

See note 2

2.

See note 3 of Table 1. Also, the State Library had made
a proposal to digitize all state documents sent to
Graphics and Printing, but the project was moved to the
Delaware Government Information Center.

See note 3

3.

Delaware state agencies are required to follow the
guidelines delineated in the Guidelines for Maintaining
and Preserving Records of Web-Based Activities issued
by the Delaware Public Archives.

9

Comments

Table 2: Delaware state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

Notes
1. The Delaware Public Archives participated in a federally-funded project entitled
the “Delaware Project”. The purpose of the Project was to “assess the
management of electronic records in Delaware Government and “recommend
policies and procedures for the inventory and description, accessioning and longterm preservation of Delaware’s electronic records”. See Item G.10 of Survey
Report. As part of the Three-State Project, The Delaware Public Archives issued
guidelines on managing information contained on agency websites in a
document entitled Guidelines for Maintaining and Preserving Records of WebBased Activities.
Delaware state agencies are required to follow these
guidelines.” Fourteen different types of electronic records, including e-mail, word
processing documents, geographic information systems and databases are
being studied.
See Item G.10.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

64

DELAWARE STATE REPORT

Public records statutes

9

Freedom of Information Act

9

9

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Delaware laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

The Guidelines for Managing Electronic Records are intended to guide agencies toward developing
electronic records systems that create records to meet the accepted standards for a variety of criteria,
including legally-acceptable, auditable, and evidential. No distinction is made between print and
electronic format in terms of retention requirements. The purpose of the guidelines is to provide
agencies with guidance in the development of systems that create electronic records.
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District of Columbia
by Meg Collins, Williams Law Library, Georgetown University Law Center

χ

Is the District of Columbia (DC) Addressing Permanency/Public Accessibility of
Government Information on the Web? The District of Columbia has not begun to
address Permanent Public Access of state government web site information. No actual
Permanent Public Access project is under way.

Permanent public access of government electronic information is not a reality in the
District of Columbia. In fact, permanent public access of government information of any
type in any format is not a reality in the District.
Although the DC Code and DC Municipal Regulations have provisions for maintaining
and archiving public records in any format, that does not seem to be the reality. The
statutes do not have much effect because there is no staff to implement them. DC is well
known for its ineffective government, and this extends to preservation of and access to
government records, information, and publications.
Despite several attempts, the author was unable to contact the Archivist or even
determine whether the position is filled at this time. The author was likewise unable to
contact the Library of Government Information, and based on Comments from a librarian
at the DC Public Library, it is not clear that such an office really exists. The author was
also unable to speak with anyone at the Public Records Office, which oversees both the
Archives and Library of Government Information. A telephone conversation with the
Chief Technology Officer confirmed that her office does not handle public records in any
fashion.
The best public access to government information is through the DC Public Library,
which has a collection of materials from and about the District of Columbia and its
government. Section 39-124 of the DC Code (enacted in 1943) designates the DC Public
Library as a depository of governmental publications; in fact, it does not receive all
government publications. Those that it does receive are publicly accessible, although for
most materials a researcher would need to speak with the librarian who knows the
collection.
By way of background regarding government publications in DC, the following is a
summary of the status of primary government publications:
Recently, for over a year, there was no official publication of the DC Code. The DC
Council dropped Michie/Lexis as the official publisher, and took months before awarding
the contract to West. Once that happened, there was a time lag before the laws could be
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codified and published by West. Now, there is an official code published by West, and an
unofficial code published by Lexis/Nexis. The unannotated code is available for free on
the web; however, it is provided by West through the DC Counsel’s web site, not directly
by the DC government.
Despite an explicit requirement in the regulations, the codified regulations (DC
Municipal Regulations or DCMR) are not updated annually. In fact, some titles have not
been updated for over 15 years. Recently, a commercial publisher, Weil, has published a
looseleaf edition of the DCMR which is the only effective access to the print regulations.
Online access to the DCMR is available only through Lexis and Westlaw and is not
available on law school accounts.
It is promising that in 2001, the DC Council enacted certain FOIA amendments,
including a provision to specifically add electronic documents to the statute. However, it
is not clear how or if this amendment has been implemented.
In sum, the author would anticipate that there will be an uphill battle with respect to
guaranteeing permanent public access to documents, electronic or print, in the District of
Columbia. This, of course, should not preclude efforts in that direction, but the end result
may be laws or regulations on the books without any funding to implement them.
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Table 1: District of Columbia laws addressing the permanency and public
accessibility of electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

Public records statutes
Freedom of Information Act

9

See note 1

Public access laws
Permanent public access
statutes
Depository library laws
Other
Note
1.

See Comments for Item B.3 of Survey Report.
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In
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only
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under way

See note 1

Comments

Table 2: District of Columbia state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information

None of the state entities address permanency and public accessibility of
electronic government information.

Other
Note
1.
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Public records statutes

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: District of Columbia laws that distinguish electronic government
information from print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

None of these apply. The DC FOIA recently was amended to include the following: “Public records
include information stored in an electronic format.” See Comments to Item B.3 of Report.
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Florida
by Pamela Williams and Christopher Vallandingham, University of Florida College of Law Legal
Information Center

χ

Is Florida Addressing Permanency/Public Accessibility of Government
Information on the Web? Florida has not begun to address Permanent Public Access
of state government web site information.

Permanent public access (PPA) to public records and documents is not a reality in
Florida. Significant efforts to achieve this goal are occurring, but structural obstacles will
make access difficult to realize. The most recent pieces of relevant state legislation have
focused on exemptions to access, reflecting news stories with the negative consequences
of identity theft. (2002 Fla. Laws ch. 302 and 391) In 2000 the legislative
pronouncement was that, by January 1, 2002, the county recorders were to post on the
Internet an index of documents located in the county public records issued since 1990
with information on how to obtain images or copies of them. [FLA. STAT. ch. 28.2221(2)]
In February 2002, it was reported that about one fourth of the counties have already
placed copies of documents on sites with confidential information intact. (CS/SB 668,
Senate Staff Analysis and Economic Impact Statement, Governmental Oversight &
Productivity Committee and Judiciary Committee and Senator Burt, February 26, 2002, p
2)
As a result, the Florida Legislature passed in 2002 HB 1679 (compare to S 668), which
charged a committee with the imprecise goal of “how best to balance the positive and
negative effects of electronic access to court records” among numerous other charges.
The report was due by January 1, 2003. [CS/HB 1679, 17th Leg., 2nd Reg. Sess § 1(4)(a)2.
(Fl. 2002)]
Law librarians have concerns over public documents that are placed on the Internet. The
site for the Florida Legislature, Online Sunshine, [http://www.leg.state.fl.us.] is an
indispensable resource, but only features the most recent five years of materials. A
further obstacle exists in that materials that were previously available in microform from
a commercial source are no longer being produced.
Potential entities to pursue PPA are the State Library and the State Archives. Agency
publications funded by monies from the Legislature must be submitted to the State
Library not only for the library’s collection, but also for the State’s depository library
program. [FLA. STAT. ch. 257.05] For PPA purposes, this presents an ideal scenario
since the agencies are already obligated to supply the State Library with their output. At
the federal level, documents not submitted to the depository program have been dubbed
“fugitive documents.” Librarians and citizens are to notify the program when a fugitive
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document is identified. However, there is no guarantee that all Florida agency documents
are actually submitted to the State Library. The administrative regulations that govern the
depository program solely address the designation of depository libraries and the duties
of the designated libraries. [FLA. ADMIN. CODE r. 1B-6] Additionally, the State Library
does not possess rule-making authority.
The unit of Florida government that seems best suited to manage and administer a
permanent public access policy and program is the State Archives. The implementing
legislation charges the Archives with continued preservation of material of sufficient
historical or other value. [FLA. STAT. ch. 257.35(1)] The Archives is a subdivision of the
State Library [FLA. STAT. ch. 257.35(1)], but unlike the Library, the Archives do have
rule-making authority. [ FLA. STAT. 257.35(7)] Existing regulations detail records
retention and disposition. [FLA. ADMIN. CODE. r. 1B-24.003.] The provision has some
teeth, as agencies must submit an annual statement guaranteeing compliance with
retention policies. [FLA. ADMIN. CODE. r. 1B-24.003(11).] The Archives has already
expressed a desire to collect and retain agency materials. [E-mail from Cherie McGraw,
Florida State Library, to Pamela Williams, Assistant Director for Public Services,
University of Florida Levin College of Law (April 26, 2002) and E-mail from Cay
Hohmeister, Florida State Library, to Pamela Williams, Assistant Director for Public
Services, University of Florida Levin College of Law (June 5, 2002) (both on file with
author.)] The Archives seems the ideal unit to handle permanent public access.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

72

FLORIDA STATE REPORT

Table 1: Florida laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

Freedom of Information Act
Public access laws
Permanent public access
statutes
Depository library laws
Other

See notes 2 & 3

Notes
1.

The Bureau of Archives and Records Management, a subdivision of the State Library, cooperates
and assists insofar as is practicable, with agencies’ records management staff and accepts material,
which in the judgment of the division warrants preservation in the State Archives. See Item G.4.a of
Survey Report. State agencies are also required by statute to “ensure reasonable access to records
electronically maintained.” In this way access, if not permanency, is secured. See Item A.4.a of
Survey Report.

2.

The Bureau of Archives and Records Management, a subdivision of the State Library, regularly saves
state documents onto a State Library server and links to the documents from their online catalog.
This activity, however, is not mandated by law. See Item G.9.a; Item H.9.a.

3.

Under state law, the state CIO is required to provide an integrated electronic system for deploying
government products…” which is to include “protections and security of private information as well as
maintenance of public records.” Note: The connection to permanent public access in the law is not
intended; language was reported because the nomenclature exists. See Item D.7.a.
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See note 2

In actions
under way

Comments

Table 2: Florida state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

9

See note 1

9

See note 3

Chief Information Technology
Officer/Office
State Archivist/Archives

9

The Bureau of Archives and Records Management, a subdivision of
the State Library, regularly saves state documents onto a State
Library server and links to the documents from their online catalog.
This activity, however, is not mandated by law. See Item G.9.a; Item
H.9.a. Comments by State Library representative do not include an
explicit reference to web sites, although the Comments may be
interpreted to include capture of documents from Web. See Item
I.4.

See note 4

9

3.

4.

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

Notes
1.
It is unknown whether the CIO applies statutory mandate to preserve and provide
access to state electronic information, including web site information, although it
seems a reasonable interpretation. See Item D.7.a of Survey Report.
2.

The Bureau of Archives and Records Management is a subdivision of the State
Library. Retention schedules are required by law. It is unknown whether the
Archivist applies the statutory mandate to create retention schedules to permanency
or accessibility of web site information, except in regard to electronic publications.
See Item A.5.a; Item G.4.a; Item G.9.a.

It is unknown whether agencies actually follow statutory mandate for
accessibility of electronic information. There is no requirement to
provide permanency. See Item A.4.a.
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Public records statutes

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Florida laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

See note 2

Notes
1.

The Florida public records statutes mandate access to electronic records, but not permanence. See
Item A.4.a of Survey Report.

2.

The statutory mandate for the Florida CIO contains language that requires maintenance of electronic
information. This may be useful for PPA purposes. See Item D.7.a.
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Georgia
by Anne Burnett, University of Georgia Law Library

9

Is Georgia Addressing Permanency/Public Accessibility of Government
Information on the Web? Georgia has begun to address Permanent Public Access of
state government web site information, mostly through the efforts of the Georgia
Government Publications project, which is a joint effort of the Digital Library of
Georgia and the University of Georgia Libraries. Georgia Law requires state agencies
to submit documents in electronic format to the UGA Libraries. (Ga. Code Ann. §
20-5-2) These documents are added to the GGP, which provides permanent public
access. The GGP does not require agencies to send entire web sites but asks only for
discrete documents. Although GGP does capture some documents from state agency
web sites, GGP's administrators mainly rely upon agencies' compliance with the law
requiring submission.

Permanent public access to state government electronic records and documents is moving
closer to becoming a reality in Georgia. Statutory provisions requiring retention of state
agency records include electronic records. (GA. CODE ANN. § 50-18-70(a) and GA.
CODE ANN. § 50-18-91(5)) The Division of Archives recognizes that an increasing
number of records exist only in electronic format and admonishes agencies to analyze reformatting needs when planning for new systems to ensure that electronic records in
older formats remain accessible. (Georgia Division of Archives & History, Guide to
Managing Public Records in Georgia, Pt. 5, in Electronic Format Only,
<http://www.sos.state.ga.us/archives/rms/manuals/gmprg5.htm>)
In addition, the state is making significant efforts to ensure the permanent public access
of electronic government documents, due in large part to the unique role played by the
University of Georgia Libraries in administering the state depository library program.
The early 1990s timeframe during which the UGA Libraries took on state depository
functions provided an early opportunity for the librarians to lay the groundwork for a
successful electronic documents depository program. Electronic documents from 1994 to
present, plus digitized versions of documents submitted in other formats such as print and
video, are made accessible on Georgia's "virtual statewide library," GALILEO. The
depository is ensuring that this access be permanent by copying the documents to CDROM in the event the GGP's server is compromised. The back-up CDs are re-copied
every five to ten years.
Legislation passed in 2000 requires Georgia's agencies to provide their electronic
documents to the depository's Georgia Government Publications program (GGP). (GA.
CODE ANN. § 20-5-2 (m)) Current compliance is at over fifty percent of the state's
approximately 100 agencies, and the depository program's administrators are assertively
pursuing a higher rate of compliance by contacting every non-complying agency via
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telephone to explain the statute's requirements and the necessity for access and
preservation; educating the Webmasters at the non-complying agencies; and taking every
opportunity to demonstrate the GGP to agencies so they can better understand how their
documents are used.
Although state law does not require the depository program to actively seek and archive
electronic documents, the program's administrators realize that relying solely upon
agency compliance greatly increases the chances of state electronic documents
disappearing before they can be made permanently accessible. In order to reduce the
number of "fugitive e-docs," the depository program actively seeks and retrieves a
number of documents from agency sites. Georgia's librarians are proving helpful in this
endeavor by notifying the depository program of Web documents not available on the
GGP site.
The language in GA. CODE ANN. § 20-5-2 (m) requiring agencies to submit documents
electronically in addition to the print documents otherwise required by the section might
be interpreted by some agencies as not requiring submission to the depository of
documents existing solely in electronic format. The statutory provisions also do not
specifically cover documents issued in other formats, such as videotape. The language in
GA. CODE ANN. § 20-5-2 (m) should require that all documents, regardless of format, be
provided to the depository for permanent archiving and access. GA. CODE ANN. § 20-5-2
(e) currently limits its definition of public documents to "books, magazines, journals,
pamphlets, reports, bulletins and other publications." This section should include
documents of all formats, including electronic, video, and audio within the requirements
of GA. CODE ANN. § 20-5-2.
Because of the role the Georgia Technology Authority (GTA) plays in promoting
effective utilization of electronic resources throughout the state, the GTA should
explicitly promote "permanent public access" in its Strategic IT Plan and in its
communications with state agencies. The GTA's contact with state agencies regarding
posting of agency documents on the Web makes the GTA ideally suited for assisting the
depository program in ensuring compliance with state law requiring transmittal of
electronic documents to the depository program. Although recognition by the GTA of
this responsibility in its Strategic IT Plan and its communications with agencies would be
a positive step, the ideal solution would be revision of GA. CODE ANN. § 50-25-4 to
require the GTA to play this role.
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Table 1: Georgia laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws

Accessibility
addressed

Public records statutes

9

Freedom of Information Act

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

Public access laws
Permanent public access
statutes

9

Depository library laws

9

Other

9

See note 2
See note 3

Notes
1.

Georgia combines record keeping requirements with freedom of information laws. See Comments for
Item A.1.a of Survey Report.

2.

Launched in 1995 at University System of Georgia institutions, Georgia Library Learning Online
(GALILEO) is a collection of databases on the Web, some of which are accessible publicly. One of
the GALILEO projects, the Digital Library of Georgia (DLG), provides leadership for cooperative
digital initiatives throughout the state. One of the DLG's Guiding Principles is to maintain and promote
awareness and understanding of preservation of digital collections and to take steps throughout the
lifecycle of digital materials to ensure ongoing access and usability. The Georgia Government
Publications (GGP) is one of the DLG's cooperative projects. The GGP provides archiving and online
access to state government publications, regardless of the format in which the documents were
originally distributed. Non-electronic documents are digitized and added to the collection. A statutory
provision added in 2000 requires any person or agency who must submit documents to the director of
the University of Georgia Libraries (referring to the depository system) to also submit the documents
in such electronic form as the director shall specify, if such electronic form is readily available in that
form. GGP also attempts to identify and capture many electronic documents before they become
fugitive e-documents. Librarians assist by notifying GGP whenever they identify a state document on
the Web that is not in the GGP database on GALILEO. See Item H.6; Item 9-10; Item J.1.a; Item I.2
to Item 1.7.

3.

Attorney General found that information stored on magnetic tape or diskette is within the scope of the
Open Records Act. See Item A.6.
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In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

In
planning
only

9

See note 2

In actions
under way

9

Comments

Table 2: Georgia state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

9

See note 3

Chief Information Technology
Officer/Office
State Archivist/Archives

9

3.

2.

See note 2 of Table 1.

The Division of Archives and History is cooperating with the
other entities in the digitalization of Georgia Legislative
Documents. See Item G.10.a.

9

4.

Attorney General found that information stored on magnetic tape
or diskette is within the scope of the Open Records Act. See
Item A.6.

See note 4

See note 3

9

9

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

Notes
1.
Statute states that the purpose of the Georgia Technology Authority (GTA), which is
overseen by the GA CIO, is to provide for procurement of technology resources for online
public access of public information maintained in electronic format. GTA is required to do this
in part by providing ready access to state public information. See Comments for Item D.6 of
Survey Report. One of the Strategic Plan’s goals is "to enable every point of access to the
state to be a gateway that connects constituents to the services and information they need."
See Comments for Item E.3.
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AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Georgia laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments

Public records statutes

9

See note 1

Freedom of Information Act

9

See note 2

Public Access Laws
Permanent public access statutes
Depository library laws

9

9

See note 3

Other

Notes
1.

Records maintained by computer shall be made available where practicable by electronic means,
including Internet access. See Item A.4.a of Survey Report.

2.

Georgia combines record keeping requirements with freedom of information laws. See Comments for
Item A.1.a.

3.

See note 2 of Table 1 regarding statutory provision added in 2000.
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Hawaii
by Lei Seeger, University of Hawaii, William S. Richardson School of Law Library

χ

Is Hawaii Addressing Permanency/Public Accessibility of Government
Information on the Web? Hawaii has not begun to address Permanent Public Access
of state government web site information.

Permanent public access to state and county government electronic information, while
not mandated by statute or regulation, is beginning to be recognized and practiced among
state and county entities, notably by the Judiciary. This is based upon the research for the
Survey and discussions with several of the key players surveyed. It is also supported and
encouraged by interested non-governmental organizations, such as the Hawaii State Bar
Association (HSBA).
“Public access” to government information, records and documents is well-supported and
enforced by statutes, regulations, and through the opinions of the Office of Information
Practices. “Permanency” is the aspect of “permanent public access” that is difficult to
ascertain and gauge among the statutory and regulatory schemes. The issue is clouded by
the fact that 1) none of the statutory or administrative rules relating to public access
include the word “permanent” or its equivalent in the actual language of their provisions,
2) existing definitional language among the several agencies charged with providing
access to and retention of government information and publications varies substantially;
and 3) there is as yet no centralized government information authority or scheme that
standardizes protocols and procedures for dealing with government information formats,
and which might address the issue of permanency. For example, the Uniform
Information Practices Act (Modified) (UIPA) includes electronic information as a
legitimate format for a “government record” and treats that format no differently from
print; the current statutory language for the Hawaii Documents Center depository
program arguably limits its collections to the traditional medium of “print.”
Taken in the aggregate, the current statutory and regulatory provisions, recent legislative
efforts regarding the oversight of government information (e.g., to create a Chief
Information Officer position and a state commission on information practices; to allow
the Judiciary to convert court-related materials into electronic format), and extant
cooperative ventures between professional organizations and governmental agencies
(e.g., the Hawaii State Bar Association hosting the electronic publication of agency
opinions, orders and related materials), contributes to a sense that the State of Hawaii is
cognizant of and exerts good faith efforts to make available to the public its most critical
primary and secondary source documents. What is less clear is the commitment of these
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bodies to creating permanent electronic archives of historical materials, and to providing
permanent electronic access to same.
Reform efforts would seem to be in order to make explicit the State’s commitment to
“permanent public access.” It would appear that reform efforts would range from
tweaking existing statutory and regulatory language to include the concept of
permanency, to wholesale reform of the government information scheme, including
drafting provisions specifically addressing “permanent public access.”
Strategic advocacy efforts should focus on a developing a centralized approach to
ensuring “permanent public access” throughout the statutory and regulatory schemes.
Should legislation creating the position of Chief Information Officer and the State
Information Practices Commission be successful, it would appear that the most effective
advocacy efforts would be directed to this position and body, respectively. Until that
time, interested groups should contact and try to work cooperatively with the Office of
Information Practices, the Archives, the State Library (including the Government
Documents section) and other governmental agencies, the Legislature, the Judiciary and
the Supreme Court Law Library, and interested external organizations, such as the
Hawaii State Bar Association and libraries throughout the state, to lead the way in
seeking legislative and agency revisions to harmonize and make uniform extant
provisions of the law.
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Table 1: Hawaii laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

Public records statutes

9

See notes 1 & 2

Freedom of Information Act

9

See note 1

Public access laws

9

See note 1

Permanent public access
statutes
Depository library laws
Other
Notes
1.

The word "electronic" is included in the definition of the term "government record" in the Uniform
Information Practices Act covering both public records and freedom of information without mention of
special treatment. See Comments for Items A.3 and A.4 of Survey Report. Statutes detail the
responsibilities of agencies to provide citizens with access to "government records." See Item A.6.a.

2.

Retention of government records is not addressed directly in the Uniform Information Practices Act
but is instead addressed in chapter dealing with "Public Archives: Disposal of Records." Although
government records include electronic records, it is unclear whether electronic records are
permanently retained. See Comments for Item A.6.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

See note 1

Comments

Table 2: Hawaii state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other
Notes

1.

The Judiciary appears to be in the forefront in making government records available to the
public and new legislation addresses retention and storage of electronic records. See
Comments for Item H.1.10. The Hawaii State Bar Association is taking a lead role in
encouraging and even making accessible in electronic form judicial and administrative
decisions and other materials. See Item J.1.
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AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Hawaii laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Comments

Public records statutes

9

See note 1

Freedom of Information Act

9

See note 1

Public Access Laws

9

See note 1

Permanent public access statutes
Depository library laws
Other

Note
1.

See Notes 1 and 2 of Table 1.
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Idaho
by Robert Pikowsky, University of Idaho Law Library

9

Is Idaho Addressing Permanency/Public Accessibility of Government Information
on the Web? Idaho has begun to address Permanent Public Access of state government
web site information. The Idaho State Library interprets the Depository Law as
requiring government agencies to provide it with written copies of material posted for
public distribution on the Web but this is dependent on the cooperation of the state
agencies. It is not certain, especially for minor changes to web sites, if agencies are
currently cooperating.

Permanent public access to electronic government information in Idaho is beginning to
become a reality. The Idaho Code, as supplemented by administrative regulations, sets
out a detailed plan for preservation of documents and access to government information.
The plan addresses records retention and archiving, and also provides for public access to
governmental information. The plan has not solved all of the difficulties associated with
perpetuation of electronic documents, but it recognizes the need to implement further
procedures.
Idaho Code §§ 67-5745 to -5752 provides the basis for the records retention requirements
applicable to the Executive branch of government. Significantly, constitutional state
officers and their staffs, the legislature and its staff, and the judiciary are expressly
exempted by Idaho Code § 67-5745A(2).
Idaho Code §§ 67-5751 to -5752 give responsibility to the Department of Administration
for the development of rules and procedures governing the management of state records.
Toward this end, it publishes a Records Management Guide and also publishes a Records
Retention Schedule for State Government Agencies.
Idaho Code § 67-5745B creates the Information Technology Resource Management
Council within the Department of Administration. While primarily concerned with the
creation of a statewide information technology and telecommunications system, Idaho
Code § 67-5745C(10) gives the Council authority to establish guidelines for accessing
public information.
According to the Records Management Guide, different retention schedules are
applicable to any particular document based on its “retention value” and whether it is
characterized as “Vital/Historical or Archival,” “Important,” “Useful,” or “NonEssential.” Retention of many specific types of documents is addressed in the Records
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Retention Schedule for State Government Agencies. The rules for print materials also
govern electronic materials.
The Records Management Guide provides for the transfer of historically valuable records
to the State Archives to ensure long-term public access. But it also recognizes that “the
regular disposition (transfer or destruction) of records which have reached the end of
their established retention period lessens the agency's exposure to public demands, saves
storage costs, and removes clutter from office and records storage.”
Idaho Code § 33-2505 requires state governmental entities to send 20 copies of all
documents, pamphlets, etc. produced for public distribution to the state library for
redistribution to other libraries at the discretion of the state librarian. This statute is
considered to be the Idaho Depository Law. The Idaho State Library interprets the
Depository Law as requiring governmental agencies to provide it with written copies of
material posted for public distribution on the Web. However, this issue is problematic in
that more guidance will be necessary to address situations where it is not practical to
provide written copies for minor web site amendments.
The Idaho web portal to state government is located at <http://www.state.id.us>. The
same web site can also be found at <http://www.accessidaho.org>. It was created
pursuant to a contract that was awarded to the Idaho Information Consortium (IIC) in
December 1999. The IIC manages the portal, but the state maintains oversight through
the Access Idaho Committee. The portal does a good job of making a great deal of
information available to the public at no cost.
The Idaho Code and administrative regulations provide thorough coverage of “permanent
public access.” They clearly contemplate long-term availability of documents for public
access, but apparently allow government officials some discretion to “weed” the material
as deemed appropriate.
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Table 1: Idaho laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See notes 1 & 2

9

See note 3

Public access laws
Permanent public access
statutes
Depository library laws

See note 4

Other
Notes
1.

The definition of "record" includes electronic media according to the "Policy, Standards, Guidelines,
and Conventions for Electronic Document Management" as found in the State of Idaho Records
Management Guide. Retention of electronic records is also covered in the Guide. See Items A.4, A.5
and A.8 of Survey Report.

2.

The Idaho Code creates an Information Technology Resource Management Council within the
Department of Administration. While primarily concerned with information technology and
telecommunications systems, the law gives the Council authority to establish guidelines for accessing
public information. See Item A.7.a. Phase 3 of the Information Technology Plan resulted in the
creation of the Access Idaho Web Portal. See Items E.3 and J.1.

3.

The statute does not distinguish between print records and electronic records in regard to the publics
right to access. See Comments to Items B.2 and B.4.

4.

The Idaho State Library interprets the Depository Law as requiring governmental agencies to provide
it with written copies of material posted for public distribution on the web but this is dependent on the
cooperation of the state agencies. See Items I.2 and I.7.
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In
planning
only

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 4

In actions
under way

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

See note 1

9

See note 4

9

9

9

See notes 2-3

9

See Notes 1 and 2 of Table 1.

9

Comments

Table 2: Idaho state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

The Idaho State Historical Society serves as the state archives. See Comments to Item G.2.

Notes

3.

2.

See Note 4 of Table 1.

The Historical Society has adopted A Statement of Principles for the Preservation of and
Long-Term Access to Digital Objects in Idaho. The Historical Society is aware of the need to
develop a plan for the preservation of electronic materials. See Comments to Item G.6.

4.
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Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Idaho laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

If documents are stored in digital format, the format must preclude alteration or erasure of the
documents and other requirements. See Item A.5.b.
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Illinois
by Keith Ann Stiverson, Chicago-Kent College of Law Library

9

Is Illinois Addressing Permanency/Public Accessibility of Government
Information on the Web? Illinois has begun to address Permanent Public Access of
state government web site information. The Illinois State Library (along with the
State Library of Ohio and assisted by the Graduate School of Library and Information
Science) received a grant from the Federal Institute of Museum and Library Services
(IMLS) to develop a plan for monitoring and evaluating changes in government
documents, with a view toward preserving electronic materials and providing
permanent public access. With the IMLS grant funds, they have developed new
software that will help identify online files to find changes more efficiently, and
thereby improve archiving of government files and Web sites.

Illinois has a mixed record regarding its commitment to permanent public access to
government information. Statutes are in place to ensure access, and Illinois is given a
great deal of praise for being a forward-looking state that is using technology effectively
to serve its citizens. For instance, Governor Ryan was given the 2001 Digital State
Award (up from a ranking of 49th in 1998) and was the first Governor to use a digital
signature on an administrative order. The Illinois Technology Office (ITO, established
by an Executive Order from the Governor) has set standards for Illinois government web
sites that emphasize user-friendly access to enable citizens to deal with state agencies
online. ITO reports difficulty convincing the executive agencies to follow the standards
because (like many other states) a number of state agencies have already invested in
developing their own web sites and they do not favor following ITO’s “look and feel”
guidelines even though it would assist the state’s citizens by giving a common interface
and look to all state agency sites.
Although permanent public access (PPA) is not yet a reality in Illinois, state government
agencies show a healthy respect for it. The State Library, State Archives, Attorney
General, Governor’s Office, and the Legislature all support the concept of PPA.
However, nowhere in the statutes or regulations is PPA enshrined as it should be. For
instance, the state’s Freedom of Information Act (FOIA) purports to make information
easily available to citizens, but a 1999 survey done by undercover news reporters for the
Illinois Press Association found that 60% of the time, the agency did not know about its
legal responsibility under Illinois FOIA when asked for information. The Attorney
General’s attempts to give the law teeth have stalled in a Senate committee. On a
positive note, however, a statute passed during a special November 2002 veto session
(where vetoed legislation that needs only small changes is passed if the legislature agrees
with the Governor’s suggested changes) revised ‘state record’ to include electronic
materials and databases.
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The State Library’s operating principles include: “Inherent in [our] mission is the State
Library’s advocacy of the right of Illinois citizens to read and have full access to
information.” The State Library’s main function is to provide state government officials
with the information they need to make informed decisions and to develop and promote
libraries for all. The Illinois State Library provides an award-winning site, known as
Find-It! Illinois, which includes: VIC, the Virtual Illinois Catalog; GILS, the
Government Information Locator Service; the Find-It! search engine; and
OCLC/FirstSearch. These combined services enable Illinois residents to search the
holdings of 600 Illinois libraries in 12 state regional library systems, find government
information and electronic documents, as well as catalog records for print government
publications. The State Library has received an IMLS grant to develop a plan for
monitoring and evaluating changes in government documents with a view to providing
permanent public access, and the Secretary of State/State Librarian feels keenly his
responsibility regarding PPA. However, he can only request that state agencies join his
efforts; he cannot force them to do so.
Some of the most important state legal publications are provided in a form that is not
easily accessible. For example, the Illinois Administrative Code, which is available only
on CD-ROM, is very difficult to use. There is talk that a web-based Administrative Code
soon will be unveiled, but there has been no official announcement. The General
Assembly web site provides the full text of bills as well as bill tracking information, but it
is not at all user-friendly and one must already know the bill number to search
effectively.
It is important to track several topics and hope for legislative developments in the months
ahead: 1) the Attorney General’s efforts to add teeth to the Illinois Freedom of
Information Act (currently H.R. 2233, which stalled in a Senate committee); and 2) the
ITO’s resolve (which should become a plan) to improve the state agency web sites
already in existence that do not live up to the capabilities new technology could provide.
3) It also is important for Illinois librarians to agitate about improved government
publication of legal materials and to watch the State Library to track the report that will
result from the current grant proposal. In fact, the state’s spotty track record could be
redeemed if the State Library comes up with a model plan for handling electronic
information to ensure PPA.
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Table 1: Illinois laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

Permanency
addressed

Accessibility
addressed

9

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

9

Public access laws
Permanent public access
statutes
Depository library laws

9

9

See note 2

Other
Notes
1.

Although not in other respects a “public records statute,” the Electronic Commerce Security Act
addresses a variety of electronic records issues applicable to state agencies. See Comments for
Item A.4 of Survey Report. The Comptroller’s Records Act allows reproduction in electronic format of
agency records prior to their destruction. See Item A.5.a; Item A.5.b.

2.

Under the State Library Act, which includes provisions constituting the state’s depository library laws,
the State Librarian and each state agency determine the types and categories of records made
accessible through a “cooperative public computer network” administered by the State Library. See
Item I.2.b; see also note 4 of Table 2.
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In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 3

In
planning
only

9

See note 4

In actions
under way

See note 1

Comments

Table 2: Illinois state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

9

See note 2

9
9

9

State Archivist/Archives

9

Chief Information Technology
Officer/Office

State Librarian/Library
State Law Librarian/Library

See note 5

3.

The Secretary of State serves as State Archivist. See Item G.1.a. The Secretary may
accept for deposit in the state archives any records the Secretary determines to have
sufficient historical or other value to warrant permanent preservation. See Item G.8.a.
The grant initiative discussed in note 4 below represents State Archives planning on
permanent public access.

9

4.

The Secretary of State, who serves as the State Librarian, has statutory responsibility for
a “cooperative public computer network” that consists in part of a Government Information
Locator Service (GILS) providing web access to state documents. See Item H.5. As
planning efforts directly related to Permanent Public Access issues, the State
Library/Archives obtained a substantial National Leadership grant from the federal
Institute of Museum and Library Services “to develop a plan for monitoring and evaluating
changes made to electronically published state government documents and records to
ensure permanent public access.” See Comments for Item H.7.

9

5.

The “cooperative public computer network” discussed in note 2 for Table 1 is a feature of
the state’s depository library program. The grant initiative discussed in note 4 above
represents depository library program planning on permanent public access.

9

Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

The Secretary of State establishes standards for selective retention of records; the State Records
Commission administers the standards. See Item A.5.a of Survey Report. The applicable definition of
“record” includes materials “regardless of physical form or characteristics,” and a recent amendment to the
Illinois State Records Act (which now awaits the Governor’s final certification, which is assured) revised the
definition of “record” to include electronic records and databases. See Item A.4.a.

Notes

2.

The executive order creating the Illinois Technology Office charged it to “provide direction and
recommendations for . . . development of technological innovation in State government.” See Item D.2.
The Office is currently communicating with all Executive agencies concerning the need to have a common
“look and feel” for all Illinois state web sites. Its goal is to convince the agencies that citizens’ access to
information and the services of government should be the paramount consideration, rather than individual
agencies’ web site goals. See Item D.9. Note that the Office has promulgated “Illinois Web Accessibility
Standards” made binding on Illinois agencies by a gubernatorial administrative order. However, agencies
appear to have resisted in complying; any assertion that accessibility of electronic government information is
actually being addressed as a matter of law must be carefully qualified. See Comments for Item D.9.
Further note that attention the Illinois Technology Office has given to permanency issues affects local
government electronic records rather than state-level records. See Comments for Item D.9.
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9

9

Comments

9

See note 1

ADDRESS

ISSUES

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

ADDRESS RETENTION

9

AUTHENTICATION ISSUES

Public records statutes

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Illinois laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

Although not in other respects a “public records statute,” the Electronic Commerce Security Act
addresses a variety of electronic records issues applicable to state agencies. See Comments for
Item A.4 of Survey Report. Other statutes are also relevant. See note 1 of Table 1.
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Indiana
by Richard Humphrey, Indiana University School of Law Library at Indianapolis

χ

Is Indiana Addressing Permanency/Public Accessibility of Government Information
on the Web? Indiana has not yet addressed the Permanency/Public Accessibility of
Government Information on the Web.

Although Indiana has done a good job with mandating public access to information, the
state has not dealt with the issue of “permanent public access” as a concept. While many
of the current statutes have specific language about the public’s right to obtain specific
information and there are stipulations that that access is not to be restricted, the statutes
fall short of mandating “permanent” access. The statutes that address the issue of
permanency do so from a historical perspective. For example, stipulating that a certain
number of copies of a particular document are to be permanently retained. There is no
mention of the permanency of the public’s access to those documents. Changes in the
statutory language could be achieved easily.
It is also interesting to note that there appears to be a considerable degree of overlapping
between agencies to the point that the state library, the state archives, and the historical
bureau are all performing duplicative duties in retaining significant documents. It doesn’t
appear that there is any cooperative effort to streamline these processes or to find a way
to prevent such duplication. The frustrating outcome of this issue is that it is hard for the
public to know which agency is most likely to have the information they are seeking and,
if one agency doesn’t have it, determining which other agency might. It would be most
helpful if Indiana would stipulate that only one agency be the repository for a particular
set of documents and send all those documents to that one agency.
To the state’s credit, the recent appointment by the Attorney General of a “Public Access
Counselor” speaks well of Indiana’s commitment to the public’s free access to
information. Most likely, cooperative efforts between information professionals, the
Attorney General, and other state agencies will be productive in achieving the goal of
permanent public access for all the citizens of Indiana.
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Table 1: Indiana laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

9

See note 2

Freedom of Information Act

9

Public access laws

9

See note 3

Permanent public access
statutes
Depository library laws

9

Other

Notes
1.

The definition of public record includes magnetic or machine readable media and “any other materials
regardless of form or characteristics.” The Commission on Public Records determines which
government papers have sufficient permanent value to warrant their continued preservation by the
state. Permanent value is based on the legal, historical, administrative, research and/or fiscal value
of the material. Agency retention schedules include a category titled, “Agency Publications and
Annual Reports”, with a note that agencies are required to transfer the required number of copies to
the Commission on Public Records for the State Archives and to the Indiana State Library. See
Comments for Item A.4. of Survey Report.

2.

The FOIA statute defined public record as any “writing, paper, study, photograph, book, card, tape
recording…that is created…by or with a public agency and which is generated on paper, paper
substitutes…magnetic or machine readable media, electronically stored data…regardless of form or
characteristics.” See Item B.4.

3.

The Open Door Law specifies that the public should have access to the proceedings of meetings.
See Item C.3.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

97
INDIANA STATE REPORT

As Professional Practice
or “Best Practice,” Etc.
In
planning
only

In actions
under way

Addressing permanency of information
As controlled by law
In
planning
only

Addressing accessibility of information
As Professional Practice
or “Best Practice,” Etc.
In
planning
only
In actions
under way

See note 1

See note 2

In
planning
only

As controlled by law
In actions
under way

9

In actions
under way

9

9

9

See note 3

State agencies are required to file copies of their
publications with the Indiana State Library, however, this
does not always happen.

9

9

9

3.

Comments

Table 2: Indiana state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

The equivalent of a Public Records Board in Indiana is the Indiana
Commission on Public Records. The Board operates the Indiana State
Archives and is responsible for the development and implementation of
records retention schedules.

Notes

2.

By law the Indiana State Library is required to maintain a file of all
Indiana public documents. The law states “printed, mimeographed, or
duplicated in any way”. Electronic publications are not specifically
mentioned although it is probably safe to assume that the Indiana State
Library would be responsible for maintaining electronic publications it
received from a state agency.
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AUTHENTICATION ISSUES

Comments

9

See note 1

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Indiana laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Public records statutes
Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

9

Note
1.

The Data Processing Oversight Commission has developed a document entitled, State of Indiana
Web-Based Computing Guidelines for Prospective Vendors. While this document is geared toward
standards that vendors must meet for AccessIndiana, the document does address the issue of
hardware and operating platforms, security and accessibility.
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Iowa
by Sandra Keller, University of Iowa Law Library

9

Is Iowa Addressing Permanency/Public Accessibility of Government Information on
the Web? Iowa has begun to address Permanent Public Access of state government web
site information. It has a state web site that links to web sites of government bodies such
as the legislature and judiciary, which have documents dating from the mid-90’s or earlier.
An electronic documents repository on the web is getting under way. Planning for
electronic archiving of public records is in the early stages.

The Iowa state government has made significant strides toward public access to
electronic records and documents through statutes, regulations, and projects under way or
in development, but permanent public access has not yet been realized. Statutes and
regulations do not explicitly provide for permanent access to electronic information.
Agencies that produce or make available for public inspection newsletters or written
reports are required to maintain them in electronic form and to submit them to an internet
site maintained by the Information Technology Department in consultation with the State
Library. The intent is to reduce the number of printed copies while maintaining the
public’s right to have access to the reports. Iowa Code § 304.13A. Section 256.56 of the
Code requires the State Library to develop a system of electronic access to documents
maintained by the library. The Iowa Electronic Documents Repository, begun in August
2002, got a slow start because of software problems that are being resolved. If possible
documents other than reports and newsletters will be added, although funding and
resources are uncertain.
Permanent depository libraries are required to permanently maintain two copies of each
state publication (Iowa Admin. Code r. 286-3.9(5)); the definition of “state publications”
in rule 286-3.9(1) includes electronic formats. The State Documents Center, a unit of the
State Library that administers the depository program, makes paper copies of electronic
documents and notifies the other permanent depositories of the URL’s. They have taken
the initiative in finding documents since agencies often do not notify them of new ones.
The University of Iowa Government Publications Department, one of the permanent
depositories, adds URL’s to bibliographic records, preferring comprehensive sites for
serials, and prints out occasional missing serial issues.
Legislation on official reports and publications allows the Legislative Council to establish
policies for producing and distributing publications and excerpts derived from General
Assembly electronic information and requires it to ensure the widest dissemination
possible at cost. Iowa Code § 7A.22. Although the Printing Division of the Department
of General Services is permitted to substitute electronic forms when distributing key

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

100

IOWA STATE REPORT

documents such as the Iowa Code to state and local agencies (Iowa Code §18.97), it is
not doing so, but these are maintained at the state web site by the Legislative Service
Bureau.
The IowAccess project, which runs the official state web site, has been very successful in
providing public access to state records and documents. The site is managed by Iowa
Interactive, a subsidiary of NIC, Inc., in consultation with the Information Technology
Department and the IowAccess Information Council. Interactive features include sites
for paying taxes and fines, and there are links to individual agency web sites. One of the
most well-developed is the Iowa General Assembly (legislature) site, which goes back to
1995 or 1996 for most document types. The Judicial Branch site has Supreme Court and
Court of Appeals opinions from 1998 to the present. In January 2002, the courts
launched Iowa Courts Online, providing basic trial and appellate docket and case
disposition information going back 4-10 years at no charge, plus more detailed
information for a monthly fee.
“Public records” and “record” are defined in the open records and state forms and records
statutes as including all formats. Iowa Code §§ 22.1 and 304.2 (2003). The State
Records Commission formed the Electronic Records Committee in January 2002 with
members from agencies directly responsible for records and others. Their mission is to
recommend and review policies, guidelines and best practices for the creation,
maintenance, access and long-term preservation or destruction of electronic records. A
recent grant from the National Historical Publications and Records Commission will
allow them to develop a strategic plan for electronic archiving. Records management is
governed by the Records Management Manual, whose retention schedule has recently
been revised. New procedures will be added as they are adopted.
For the future, progress needs to be made on the electronic documents repository and the
work of the Electronic Records Committee. The continuing budget crisis makes
legislative funding uncertain, thus the continued collaboration of the agencies responsible
for public records and documents is all the more important for streamlining operations
and realizing economies of scale.
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Table 1: Iowa laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

Permanency
addressed

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

9

9

See note 1

9

See note 2

9

Public access laws

See note 3

Permanent public access
statutes
Depository library laws

9

See note 4

Other
Notes
1.

Under the Uniform Electronic Transactions Act, which informs the public records statutes, the Secretary of
State, the Information Technology Department and the Attorney General may jointly rule on the manner
and format of electronic record creation, sending, storage, preservation, disposition, integrity and security.
It is not clear whether such rules have been adopted; they would apply to government agencies that
accept electronic records and electronic signatures. See Item A.4.a of Survey Report; see also note 1 of
Table 3. Under the public records statutes, each agency that produces or makes available for public
inspection written reports or newsletters must maintain them in electronic form and make them available
on an Internet site maintained by the Information Technology Department in consultation with the State
Librarian. See Item A.4.a. The State Records Commission is required to adopt rules regarding public
record policies for an electronic repository for mandatory state reports. See Item A.4.a. That repository is
the Iowa Electronic State Documents Repository. See Item D.9.a.

2.

Public records, as defined under the state’s “Open Records” statutes, include materials stored or
preserved in any medium. See Item B.3. State entities are required to establish policies and procedures
to provide access to public records that are combined with data processing software. See Item B.4.b.

3.

For electronic publications that contain information stored by the General Assembly in electronic format,
the Iowa Legislative Council may establish policies to ensure the widest dissemination of such publications
at the lowest price practicable, which must not be more than costs attributable to producing, editing and
disseminating such publications. See Item C.1.a.

4.

Permanent depository libraries are required by administrative regulation to permanently maintain two
copies of each publication distributed through the depository system. See Item I.3.a. That requirement
nominally pertains to state publications in “all electronic formats.” The State Documents Center currently
prints two paper copies of each document that it is able to locate and notifies the other two permanent
depositories of the web location. If funding and resources permit, it expects to add electronic documents in
addition to reports and newsletters to the Iowa Electronic State Documents Repository. Item I.3.a; see also
note 5 of Table 2.
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In actions
under way

9

9

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

1.

The State Records Management Manual – an updated draft of the retention schedule portion of which is being considered for official adoption – contains rules,
regulations, and other directives enacted by the State Records Commission; content authorized under applicable administrative regulations includes standards
and procedures pertaining to digitizing and micrographics equipment for the state records management program. See Comments for Item A.7 of Survey Report.
The Electronic Records Committee, a subcommittee of the State Records Commission, is researching and drafting guidelines for a state electronic records
management program. So far, the Electronic Records Committee has prepared draft guidelines for managing electronic mail and has received a grant to develop
a plan for electronic archiving. See Comments for Item A.7.

9

2.

The Information Technology Department is responsible for assisting agencies in meeting the statutory requirement that they publish reports and newsletters on the
Internet. See Item D.9.a; see also note 1 of Table 1. The Department created the Iowa Electronic State Documents Repository. See Item D.9.a. The applicable
statute does not address permanency issues.

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

See note 1

See note 2

See note 4

9

9

See note 5

See note 3

9

See note 6

5.

The depository library program, administered by the State Library through the State Documents Center,
addresses issues of permanency and accessibility of electronic government information by printing two paper
copies of all electronic documents that it is able to locate and by notifying the other two permanent depositories of
their web location. See Items I.3 and I.7. Note that permanent depository libraries are required by
administrative regulation to permanently maintain two copies of each state publication distributed through the
depository system. See Item I.3.a. The Library expects to add other types of documents in addition to reports
and newsletters to the Iowa Electronic State Documents Repository if funding and resources permit. See Item
H.10.a.

The Legislative and Judicial web sites, linked from the state web site, are maintaining documents and records
dating back to 1995 or 1996 for the Legislature (depending on type of document) and 1998 for appellate opinions
and back 4-10 years for docket information at the judicial web site and Iowa Courts Online. See Items J.1.a and
J.2.a.

6.

7.

Where a version of a key state publication (e.g., Iowa Code) is available in an electronic format, the Printing
Administrator may, with the Iowa Legislative Council, establish policies for the substitution of an electronic
version for the printed version of the publication when distributing to specified state and local agencies. See Item
F.5.c. For the Iowa Administrative Code and its supplements, the statute permits the Printing Administrator and
the Iowa Legislative Council to meet specified distribution requirements of relevant portions through electronic
dissemination. See Item F.5.c.

See note 7

9

9

Comments

Table 2: Iowa state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

3.

The Department of Cultural Affairs has developed the “Imagine Iowa 2010” cultural plan, which includes goals and objectives on historic preservation and
documentation. Establishing the “Imaging Iowa” project is one objective. That project would make searchable electronic archives of government resources
available to the public. Another objective is assuring that state (and local) government agencies are utilizing appropriate technology to create, maintain and
preserve current records, making them publicly accessible. Records created in electronic form would be properly identified and preserved so that information will
be available for research in the future. See Item G.10.a.

Notes

4.

The State Library is required to develop a system of electronic access to documents. The applicable statute mandates access initially through use of compact disc
technology, but the State Librarian is not precluded from considering other forms of electronic access that may be more cost-effective. See Item H.7.a. Note that
the Information Technology Department consults with the State Librarian in assisting agencies publishing written reports and newsletters through the Iowa
Electronic State Documents Repository. Other types of documents are expected to be added if funding and resources permit. See notes 1 and 4 of Table 1; see
also Item H.10.a.
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9

9

9

9

Freedom of Information Act

See note 1
See note 2

9

Public Access Laws

Comments

9

ADDRESS

ISSUES

ADDRESS RETENTION

SPECIFY

ELECTRONIC FORMAT

SOFTWARE/HARDWARE
REQUIREMENTS

9

AUTHENTICATION ISSUES

Public records statutes

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Iowa laws that distinguish electronic government information from print
formats and specifically address electronic format issues

See note 3

Permanent public access statutes
Depository library laws

9

9

See note 4

Other

Notes
1.

The Uniform Electronic Transactions Act, which informs the public records statutes, allows each nonexecutive branch government agency to determine whether, and the extent to which, it will accept
electronic records and electronic signatures, and otherwise rely upon electronic formats; on or before
July 2003, executive branch entities, in cooperation with the Information Technology Department, are
required to send and accept, and otherwise rely on electronic records and electronic signatures. See
Item A.4.a of Survey Report. The act requires each government agency to determine whether, and
the extent to which, it will create and retain electronic records and convert written records to
electronic records. See Item A.4.a. To the extent that an agency uses electronic records and
electronic signatures, the Secretary of State, the Information Technology Department, and the
Attorney General may jointly rule on the manner and format of record creation, sending, storage,
preservation, disposition, integrity and security. See Item A.4.a. It is not clear whether such rules
have been adopted.

2.

Government entities must not acquire any data processing system that would impair their ability to
permit examination or copying of a public record in either written or electronic form. See Item B.4.b.

3.

See note 3 of Table 1.

4.

See note 4 of Table 1.
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Kansas
by Richard J. Matthews, Wichita State University Libraries

9

Is Kansas Addressing Permanency/Public Accessibility of Government Information
on the Web? Kansas has begun to address Permanent Public Access of state government
web site information. The state’s Web Records Management Task Force, comprised of
experts drawn from a wide range of Kansas agencies responsible for records preservation
and public access, was formed specifically to draft guidelines “to assist Kansas state and
county government agencies develop internal polices and procedures for creating,
capturing, managing, and retaining web-based records for as long as those records have
value.” The task force has prepared a draft policy, Managing Web-Based Records: Guidelines for
Kansas Government Agencies. By its own description, the document is designed to help state
agencies meet “the requirements of the primary record management principle for agency
web sites” – namely, “[w]hen materials exist on an agency web site and . . . the materials
qualify as records [under applicable statutes], and the materials have not already been
adequately captured in an agency recordkeeping system, then . . . the agency must take
steps to establish a linkage between the web site and an agency recordkeeping system and
transfer the records into the recordkeeping system.” When adopted, Managing Web-Based
Records: Guidelines for Kansas Government Agencies will supplement the existing Kansas
Electronic Records Management Guidelines.

Adequate preservation and public access of digital government information is becoming a
reality in Kansas. Through the state’s official structure for information technology
decision-making, experts from various agencies have worked together to create several
statewide guidelines addressing permanent public access. The pending Managing WebBased Records: Guidelines for Kansas Government Agencies will provide comprehensive
assistance to state agencies developing internal policies and procedures for “creating,
capturing, managing, and retaining web-based records for as long as those records have
value.” Managing Electronic Mail: Guidelines for Kansas Government Agencies, a
policy for official e-mail, was officially adopted in 2002. More recently, the State
Archives and other agencies have established an official “Electronic Recordkeeping
Plan” template to guide agencies in developing individual written plans for preservation
and access.
Statewide guidelines addressing electronic government records are intended to assure
state agencies comply with existing laws that recognize the importance and need for
preservation and public access of government information. The primary set of such laws
is the state’s public records statutes, sections 75-3501 to -3519 of the Kansas Statutes
Annotated, which set forth the responsibility of the State Records Board to mandate
records retention and disposition schedules. The Government Records Preservation Act,
sections 45-401 to -413 of the statutes, defines responsibilities of the State Archives to
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work with the State Records Board to assure that non-current government records of
enduring value are preserved and publicly accessible. Applicable statutory definitions of
“records” cover digital materials without giving them special treatment.
In a recent annual report, the State Records Board stated “it is no longer sufficient to
establish long term or permanent retention periods for electronic records without some
understanding of how the agency intended to meet” its responsibilities. The “Electronic
Recordkeeping Plan” template, mentioned above, was developed to give the State
Records Board “sufficient technical information to determine if the agency has made
adequate plans for the preservation of and access to specific records series that have been
determined to have enduring value.”
Unfortunately, existing laws do not directly address many important issues associated
with preservation and public access of digital government information. Last year, Kansas
enacted S.B. 605 (as Act of May 17, 2002, ch. 151, 2002 Kan. Sess. Laws 841), which
addresses certain permanent public access issues. The act allows (and in some cases
requires) agencies to submit specified reports to the legislature in digital format. And it
further opens the door to greater use of the web by government agencies. For “reports,
pamphlets, books or materials” that an agency publishes on the web for at least 12
months, the agency is not required to print copies of such materials “so long as the state
agency retains an electronic copy of [such material] in the archives of the agency for
historical purposes.” If the agency takes this route, it must also distribute one printed
copy to the State Library and one to the State Historical Society.
This legislation aligns with the overall direction for permanent public access in Kansas –
a direction that is defined in the “Electronic Recordkeeping Plan” template. At its
foundation, the template assigns to individual agencies responsibility to develop an
appropriate means for preservation and public access of digital information. This is so,
despite the fact there is no provision in law for agency-level historical archives, as
referred to in the legislation. The legislation also aligns with roles the State Archives and
the State Library/Depository Library Program have taken on. The State Archives has
assumed only limited responsibility for custody of any non-current digital materials and
the State Library has determined solely to print off and bind government documents that
are distributed electronically.
Despite strong efforts helping make permanent public access a reality in Kansas, a more
deliberate statutory framework could be developed to avoid a potential hodgepodge of
agency electronic recordkeeping plans and irregularities in public access. In addition, the
State Library could assume a larger role in preservation and public access, consistent with
its expertise and traditional role facilitating access.
Nevertheless, new developments in technology could change the emerging permanent
public access mix. The State Archives is currently organizing a pilot project called
KSPAC (for Kansas State Public Archival Collection) to test newly released open source
digital repository and content management software known as “DSpace” developed by
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MIT Libraries and Hewlett Packard Corporation. KSPAC will initially involve the very
set of digital reports addressed in last year’s legislation enacting S.B. 605. It promises to
examine the value of this technological solution and the adequacy of the existing
statutory framework.

Table 1: Kansas laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes

Permanency
addressed

Accessibility
addressed

9

9

Freedom of Information Act

9

Public access laws

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

9

9

See note 2

Permanent public access
statutes
Depository library laws
Other
Notes
1.

The Government Records Preservation Act addresses preservation of government records having
enduring value and the preparation of retention and disposition schedules. Government records
include electronic formats and the law has been so interpreted and elaborated in various guidelines.
See Item A.5.b; Item A.4.a of Survey Report. Miscellaneous provisions allow any agency to create
electronic records in place of paper, provided the agency makes adequate provisions for the
“preservation, examination and availability for ready use” of the electronic records. See Item A.4.a.

2.

The Information Network of Kansas Act creates a hybrid public and corporate entity responsible for egovernment functions, including access to electronic information. See Item C.1.a. Recent legislation
addresses certain permanent public access issues, and opens the door for greater agency use of the
web. The legislation requires the agency to retain electronic copies of materials published on the
web; it addresses access by requiring distribution of print copies to the State Library and Kansas
State Historical Society. See Comments for Item A.8; Item C.1.a; Item C.4.a; Item C.5.a; Item C.6.a.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

See note 1

Comments

Table 2: Kansas state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

See note 2

See note 4

9

9

9

9

Chief Information Technology
Officer/Office

9
9

See note 4

Recent legislation addressing certain permanent public access issues
requires agencies publishing on the web to retain an electronic copy in the
agency archives for historical purposes. See note 2 of Table 1; Comments
for Item A.8.

Recent legislation addressing certain permanent public access issues
requires an agency to retain electronic copies of materials published on the
web and to distribute print copies to the State Library and the Kansas State
Historical Society. See note 3 of Table 1; Comments for Item A.8. The
State Library has made preservation of paper copies of electronic
documents a priority. It has taken steps to systematically catalog electronic
documents and it will participate in a digital repository pilot project named
KSPAC, contributing metadata to electronic agency materials captured in
the special repository software being tested. See Item H-1.9.a. The State
Library administers the Depository Library Program. See Item H-1.2.

See note 5

See note 3

State Archivist/Archives

9

9

9

State Librarian/Library

9

State Law Librarian/Library

9

9

1.

Under provisions constituting the public records statute and the Government Records Preservation Act, the
State Records Board approves retention and disposition schedules, which apply to electronic records.
Guidelines, especially the “Electronic Recordkeeping Plan” template, elaborate laws relevant to the State
Records Board addressing permanency and accessibility of electronic government information. See Item
A.7 of Survey Report; Item G.7.a.

5.

4.

9

Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

Two of the state’s principal technology planning documents – namely, the Strategic Information
Management Plan (SIM Plan) and The Kansas Statewide Technical Architecture – address permanency and
accessibility issues in various sections. See Item E.3.

Notes

3.

The State Archives has led in developing the “Electronic Recordkeeping Plan” template to assure agencies
have adequate plans for preservation and public access of electronic record series having enduring value.
See Item G.7.a. The State Archives generally seeks out non-current government records having “enduring
value” and arranges, stores, preserves and makes accessible to the public such records in the state
archives or advises state agencies on handling such records when they are designated to remain in an
agency’s custody. See Item G.5.
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9

9

9

9

Freedom of Information Act
Public Access Laws

Comments

9

See note 1

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

9

AUTHENTICATION ISSUES

Public records statutes

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Kansas laws that distinguish electronic government information from print
formats and specifically address electronic format issues

See note 2
See note 3

Permanent public access statutes
Depository library laws
Other

Notes
1.

Although not in other respects a “public records statute,” the Uniform Electronic Transactions Act
provides for substitution of electronic records for print, and addresses retention and authentication
issues. See Item A.4.a of Survey Report. Miscellaneous provisions pertaining to public records
preservation and access allow any agency to create electronic records in place of paper, provided
specified criteria are met. See Item A.4.a.

2.

Agencies are required to “maintain a register” describing information the agency maintains on
computer facilities. See Item B.4.b.

3.

Recent legislation focuses on allowing (or in some cases requiring) agencies to submit in digital
format various reports to the legislature. See Comments for Item A.8. It addresses certain
permanent public access issues. See note 2 of Table 1.
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Kentucky
by Michael Whiteman, Northern Kentucky University, Salmon P. Chase College of Law Library

9

Is Kentucky Addressing Permanency/Public Accessibility of Government
Information on the Web? Kentucky has begun to address PPA of state government
web information. But no firm policy has yet been established. KDLA is developing
guidelines to explain what approach government actors should take vis-à-vis web sites,
and the information kept thereon. There is reference to a model that KDLA will be
looking at in the formation of their guidelines. See
<http://www.kdla.net/pubrec/Recordkeeping%20for%20web.htm>, An Appraisal Model
by Charles R. McClure and J. Timothy Sprehe.

The Commonwealth of Kentucky has begun to make inroads towards establishing
permanent public access of state government electronic information, but in many ways
has a long way to go. For some information this began back in 1996, while for the
majority of government information in Kentucky, permanent public access is still in the
infancy stages. Kentuckians have been assured permanent public access to some state
government information in electronic format thanks to a law enacted in 1996 (KY. REV.
STAT. ANN. § 7.500). This law charged the Legislative Research Commission with the
responsibility of placing certain state documents online at no charge to the public. These
documents include the Kentucky Constitution, the Kentucky Revised Statutes, and the
Kentucky Administrative Code. Unfortunately, this is the only area in which permanent
public access is uniformly assured for electronic government information. There are no
separate laws that speak to permanent public access of electronic documents. Currently
said documents are treated under the same archive laws as printed material.
The definition of a public record in the Kentucky statutes [KY. REV. STAT. ANN. §
171.410(4)] has been interpreted by the Department of Libraries and Archives (KDLA) to
encompass
electronic
records.
(See
the
KDLA
document
at
<http://www.kdla.net/pubrec/ElectronicRecordsFAQ-General.htm#ER1>.) Agencies are
instructed to follow the records retention schedules when dealing with electronic records.
A draft “General Schedule for Electronic and Related Records” has been created by the
KDLA, and will serve as a guideline for agencies when interpreting their own records
retention schedules. Records retention schedules are primarily concerned with the proper
and permanent storage of documents and less concerned with placing them in a format
that is easily accessible to the public. This is evident in the way that many state agencies
maintain their documents (both in electronic or print form). Many agency documents are
available by contacting the agency directly, but few of them feel compelled to make these
documents available in a permanent electronic form that would facilitate public access to
them.
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Few cooperative arrangements are in place within the Commonwealth to accommodate
permanent public access. The Supreme Court and the Kentucky Bar Association have
entered into informal arrangements with two of the state law schools to place some court
records and lawyer ethics opinions on the web. These are not formalized and as such can
be removed with little or no notice to the public.
The future is not necessarily dim for Kentucky in its handling of electronic documents.
The KDLA seems interested in addressing this issue, as evidenced by the draft “General
Schedule for Electronic and Related Records.” The Governor’s Office for Technology,
although primarily concerned with the business aspects of electronic commerce in
Kentucky, has cooperated with KDLA in the State’s efforts to address electronic records.
It seems clear that in the near future agencies will have clear guidelines to follow when
archiving or disposing of electronic records.
The one area where greater effort needs to be made is with agency procedural documents.
Many regulations in the Kentucky Administrative Code refer back to agency procedural
manuals that are not available to the public on the Internet. Agencies should be
encouraged to make these documents available on their Internet sites, much as the
Legislative Research Commission is required to place the Kentucky Revised Statutes on
their site.
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Table 1: Kentucky laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act
Public access laws

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

9

See note 2

9

See note 3

9

Permanent public access
statutes
Depository library laws

See note 4

Other
Notes
1.

Kentucky Public Records law includes agency publications and is interpreted by the Kentucky
Department of Libraries and Archives to be broad enough to encompass electronic records. See Item
A.3-A.5 of Survey Report. Both the state archival program and the state library program fall under the
Kentucky Department of Libraries. See Comments to Item G.1.

2.

The KY Freedom of Information laws define a public record using the same language as that found in
the Public Records Statutes. See Comments to Item B.3.

3.

KY law charges the Legislative Research Commission with making the following documents available
to the public in electronic format: The Constitution of Kentucky, the Kentucky Revised Statutes, the
Kentucky Acts, and the Kentucky Administrative Regulations. See Item C.2.a.

4.

There is no depository system per se. Most government publications are considered permanent
records subject to retention requirements of such. The State Publications Program of the Kentucky
Department of Archives and Libraries has been actively collecting and preserving state documents in
paper, microfilm or electronic format for many years. See Item G.9.a and Comments to Item I.1.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In
planning
only

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

In actions
under way

9

Comments

Table 2: Kentucky state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

9

See note 1

Chief Information Technology
Officer/Office
State Archivist/Archives

9

Both the state archival program and the state library program fall under the Kentucky
Department of Libraries. See Comments to Item G.1.

See note 3

See note 2

9

1.

9

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

See Item A.5.b.

There is no depository system per se. Most government publications are considered
permanent records subject to retention requirements of such. The State Publications
Program of the Kentucky Department of Archives and Libraries has been actively collecting
and preserving state documents in paper, microfilm or electronic format for many years. See
Items G.4.a. , G.9.a and Comments to Item I.1.

Notes

3.
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Public records statutes

9

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Kentucky laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws

9

See note 2

Permanent public access statutes
Depository library laws

See note 3

Other

Notes
1.

See Comments to Items A.3 and A.5.b.

2.

See Item C.2.a.

3.

There is no depository system per se. Most government publications are considered permanent
records subject to retention requirements of such. The State Publications Program of the Kentucky
Department of Archives and Libraries has been actively collecting and preserving state documents in
paper, microfilm or electronic format for many years. See Items G.4.a; Item G.9.a; Comments to Item
I.
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Louisiana
by Charlene Cain, Paul M. Hebert Law Center Library

9

Is Louisiana Addressing Permanency/Public Accessibility of Government
Information on the Web? Louisiana has begun to address Permanent Public Access of
state government web site information. However, no state government-wide
Permanent Public Access project is under way. The State Librarian’s ideas for the
preservation and accessibility of electronic publications falling within the scope of the
state documents depository project have been stalled by budgetary constraints.
Anecdotal evidence gathered by the author indicates that some state agencies regularly
back up the records and databases on their web sites, but as of this writing there has
been no official statewide action to assure uniform permanent public access of
Louisiana’s electronic public records.

At this time, permanent public access of state government information is not a reality in
Louisiana. Louisiana’s Public Records Act does not define what a permanent public
record is or how long it should be kept (LA. REV. STAT. ANN. 44:§1 et seq). Although
the Act alludes to electronic records (LA. REV. STAT. ANN. 44: §402(4)), the statute is
silent regarding the issue of ensuring permanent access to them. Although Section 417 of
Title 44 requires that the records and “associated historical materials” of all state officials
be transferred to the State Archives once there is a change of administration, agencies
have not complied consistently with this mandate. The State Archives is working with
the state Chief Information Officer to develop retention schedules and regulations related
to electronic public records (Interview with Assistant State Archivist Lewis Morris, June
3, 2002), but as of this writing, those regulations have not been promulgated.
Louisiana’s public policy statement on the right of citizens to public information is very
strong (LA. REV. STAT. ANN. 25 §121). Detailed guidelines issued by the Louisiana
Recorder of Documents under the auspices of the State Library of Louisiana, or SLOL,
ensure that the depository system functions quite well (Stacey S. Hathaway-Bell and
Alison Foster, Louisiana State Documents Depository Manual: A Handbook for
Depository Librarians Participating in the Louisiana State Documents Depository
Program. Baton Rouge, LA: State Library of Louisiana, 2001). Two of the more than
forty Louisiana state documents depositories are designated as “historical depositories,”
meaning that they are required to keep all depository documents in perpetuity (LA.
ADMIN. CODE tit. 25, §4501). The problem lies not with the libraries, librarians, or the
depository system, but with the vast number of “fugitive” documents that never make
their way into the program.
For the last several years, the Recorder of Documents, the State Documents Advisory
Council, and the state documents depository community have struggled to cope with the
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migration of government publications from print to electronic format. The State Library
(SLOL) would like to acquire discrete documents from agencies as they are published,
with transmittal possible by electronic mail. This initiative has been put on hold because
(1) agencies have demonstrated a lack of interest in cooperating; (2) SLOL lacks the
authority to secure agency participation; (3) SLOL lacks funding to acquire a server
capable of storing this amount of data; and (4) SLOL lacks funding to train staff to
catalog and create metadata for captured information products (Interview with State
Librarian Thomas F. Jaques, May 29, 2002).
The state Chief Information Officer indicated in a meeting with this author that he would
be willing to work with the State Librarian to create a policy statement recognizing
electronic publications as items falling within the scope of Louisiana depository law and
directing agencies to cooperate in transmitting these publications to the Louisiana
Recorder of Documents (Interview with CIO Chad McGee, June 11, 2002). Both the
CIO and the Director of the Office for Electronic Services (OES), with whom the author
also met, indicated that the first step would be to devise a definition of an electronic
public document. (Interviews with CIO Chad McGee, June 11, 2002, and OES Director
Ed Leachman, June 13, 2002) SLOL has promulgated a regulation to that effect, by
which an “electronic document” is defined as “denoting any discrete public document
published in a static electronic or digital format, i.e., CD-ROM, web document, floppy
disk, etc.” (La. Admin. Code tit. 25, §4303).
The Director of the Office of Electronic Services indicated that his office could work
toward a standard for metadata to be included in electronic publications. He noted that
OES might be able to conduct training seminars for agency representatives in the proper
creation of such metadata. From there the issues of discovery, retrieval, accessibility,
format, etc., can be explored (Interview with OES Director Ed Leachman, June 13,
2002). Troublesome matters no doubt will abound; some agencies have acquired their
own content management systems and thus will have less incentive to participate in the
program. It will take great diplomacy, energy, and determination to assure progress in
the near future.
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Table 1: Louisiana laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

9

9

See note 1

Public records statutes
Freedom of Information Act
Public access laws
Permanent public access
statutes
Depository library laws

9

Other

See note 2

Notes
1.

New regulations promulgated by the State Librarian define electronic publications in the context of
publications within the scope of the state depository library program. See Comments to Item H.7 of
Survey Report.

2.

Louisiana’s version of the Uniform Electronic Transactions Act requires that electronic records arising
under UETA transactions remain accessible “for later reference.” Preservation, but not permanence,
of these records is also addressed. See Item A.4 of Report.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In
planning
only

The State Archives is working with the Chief Information Officer to develop retention schedules and
regulations related to electronic public records. See Item G.12 of Report.

In actions
under way

9

1.

See note 1 of Table 2.

9

2.

The State Librarian has begun to formulate a strategy for permanent public access of state
government publications. See Item I.7 of Report.

9

3.

Anecdotal evidence gathered by the author indicates that some agencies appear to back up the
records and databases on their web sites on a regular basis.

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

9

In
planning
only

As controlled by law
In actions
under way

9

See note 5

See note 4

See note 3

See note 2

See note 1

See note 1

Comments

Table 2: Louisiana state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information

4.

The purpose of the Office of Electronic Services (which exists within the Office of Information
Technology) is to provide for a catalog maintained in electronic format of databases in Louisiana.
See Item D.11 of Report.

Other
Notes

5.
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AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Louisiana laws that distinguish electronic government information from
print formats and specifically address electronic format issues

9

Public records statutes

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws

9

Other

9

9

9

See note 2

Notes
1.

Louisiana law allows public bodies to create digital reproductions of public records. See Comments
to Item A.5 of Report.

2.

Louisiana’s version of the Uniform Electronic Transactions Act addresses accessibility, preservation
(if not permanence), and authenticity (if only tangentially) of electronic records arising from UETA
transactions. See Item A.4 of Report.
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Maine
by Lynn Randall, Maine State Library and Maureen Quinlan, University of Maine Law Library

9

Is Maine Addressing Permanency/Public Accessibility of Government Information
on the Web? Maine has not addressed the issue of permanency and public accessibility
of government information on the web, however it has begun to address the issue of
preserving electronic government information (defined to include both electronic
records and electronic publications) of archival value. These may reside on agency
websites or in other electronic formats. Emphasis has been placed on the archival value
of the material, not on the type of electronic media.

Permanent public access of state government electronic information is certainly on the
right path in Maine. The Legislature explicitly stated; records include all records no
matter what the format. This can be seen through state statutes and state regulations.
One area that always needs attention is the continuing education of state employees to
ensure they understand the requirement to preserve certain records and documents.
Four different titles encompass the permanent access of government records and
publications and ensure public access to those records. They are:
• Freedom of Access, ME. REV. STAT. ANN. Tit., 1 § 401 (West 1989).
• Printing and Purchase of Documents and Laws, ME. REV. STAT. ANN. Tit. 1, §
501 (West 1989).
• Archives and Records Management Law, ME. REV. STAT. ANN. Tit. 5 § 91
(West 2002).
• State Library, ME. REV. STAT. ANN. Tit. 27 § 1 (West 1988).
These statutes, together with the regulations, provide permanent retention of documents
that are of continuing value. They also lay out the method of how these documents will
be made able to the public. Electronic media is treated in virtually the same manner as
other documents. It has the same retention and disposal schedules. See: CODE ME. R,
available at <http://www.state.me.us/sos/cec/rcn/apa/depts.htm> & ME. REV. STAT.,
available at <http://janus.state.me.us/legis/statutes/>. The Maine State Statutes and Maine
Code of Regulations may be found on state websites. These are not the official versions.
It is unlikely the Legislature was aware that so much information would be available
electronically. The term “electronic data” first found its way into Maine law in 1975.
(See: 1975 Me. Laws 623) This language has enabled the State Archivist to promulgate
regulations that preserve the electronic information that is increasing in availability. The
original term included in the definition of public record was “electronic or other form of
tape”. A short time later it was superseded by the term “electronic data”. (See 1975 Me.
Laws 483).
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The State of Maine recognizes people may need information and training to understand
the value of electronic documents. An example of an effort to educate the workforce can
be seen through the guide Electronic and Voice Mail 2.0; A Management Guide for
Maine State Government. See: Maine Dept. of the Secretary of State, Maine State
Archives, Electronic and Voice Mail 2.0; A Management Guide for Maine State
Government, at
<http://www.state.me.us/sos arc/general/admin/email.htm>.
This publication offers guidance to the state agencies in preserving electronic
information. The following language, from the cover page, is useful in understanding the
intent of the document; “The transition from binding retention schedules adopted by the
Archives to effective records management in the office is difficult enough with paper. In
the electronic world, the challenge is often greater. This Guide is intended to ease that
transition from formal mandate to practical application.”
Maine is attempting to locate and preserve electronic documents. The policy can be seen
in the Maine State Archives Digital Records Management Plan 1999-2003. This is a
lengthy document that explores finding, retaining and preserving electronic documents.
See:
Maine State Archives; Digital Records Management Planning Project,
<http://www.state.me.us/sos/arc/files/filehome.htm>. This project was funded by the
National Historical Publications and Records Commission and the Maine State
Archives.) Maine also has an information technology plan in place. (See: Strategic
Information Technology Plan: Technical Architecture, Roadmap Development, Final
Report. Office of the Chief, Information Services Policy)
Maine is moving forward in creating and implementing the goal of treating government
records and documents in the same manner no matter what the format. Survey sections
G and K touch on the need to ensure that the statutes, regulations and plans are
understood and followed. Educating the people who create the records and documents
will always be a task that exists as the plans, regulations and laws change and adapt over
the years.
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Table 1: Maine laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

Public records statutes

9

9

9

9

See note 1

Freedom of Information Act

9

9

9

9

See note 2

9

9

See note 3

9

9

See note 4

Laws

Public access laws
Permanent public access
statutes
Depository library laws
Other
Notes
1.

“Public record means any written, printed or graphic matter or any mechanical or electronic data
compilation from which information can be obtained, directly or after translation in a form susceptible
of visual or aural comprehension…” Record, according to regulation “means all documentary
material, regardless of media or characteristics…”. “Permanent record means any record determined
by the State Archivist to have sufficient value to warrant its continued preservation by the state”.
Record retention schedules are kept based on the value of the material. See Item A.4, A.5 and A.6 of
Survey Report

2.

The FOIA statute is entitled “Freedom of Access”.

3.

Public access laws involve the distribution of Maine reports, digests, statutes, codes and laws;
Governor’s Executive Orders and the requirement to send one copy of electronic state publications to
the state librarian if a print version is not sent. See Item C.3 – C.6

4.

Any agency or committee that electronically publishes information for the public is required to provide
the State Library with one print copy of the electronic publication. Item I. 2 and I.7.
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In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

In
planning
only

9

See note 2

In actions
under way

9

9

Comments

Table 2: Maine state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

9

Chief Information Technology
Officer/Office
State Archivist/Archives

See note 3

See note 4

9
9

4.

Legislation relating to the Law and Legislative Reference Library does
not provide for permanent public access, although the State Law
Librarian does acknowledge a duty to permanently preserve legal and
governmental records. See Item H. 11.

See note 5

5.

Maine is involved in a public/private partnership with Information
Resource for Maine for a “self-supporting and cost-effective electronic
gateway providing access to the State’s public information”. It
appears that permanent public access has not been implemented.
See Item J. 1.

9

9

9

9

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information

The State Librarian is required to keep a full and complete set of all documents printed by the
state, including electronic documents sent by state agencies. See Item C.5.a and Item C. 8.

The State Archives must keep electronic records in an accessible format as long as the record is
required to be retained. The agency creating the electronic record may specify additional
requirements for the retention of the electronic record. See Item G.7 and Item G. 9.

The Chief Information Officer is responsible for leadership and vision in the use of information and
telecommunications technology on a statewide basis. See Item D. 6 and Item D. 8. The officer
serves as the contracting authority for InforME Board, a self-supporting electronic gateway
providing access to Maine public information. The statute does not contain language relating to the
permanent public access to government information. See Item D. 11.

Other
Notes
1.

2.

3.
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Public records statutes

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Maine laws that distinguish electronic government information from print
formats and specifically address electronic format issues

9

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

9

9

9

9

9

See note 2

Notes
1.

The State Archives has issued Guidelines for Your Records Management Program which
includes a section on electronic records and a procedure for changing agency records from
paper format to electronic format. The Archives has also issued guidelines on electronic and
voice mail in a document entitled, Electronic and Voice Mail 2.0, A Management Guide for Maine
State Government. Both of these items discuss the retention of electronic records. See Item
A.5.a of Survey Report.

2.

Another document of interest is the Digital Records Management Plan issued by the Maine State
Archives. This document discusses retention, software/hardware and authentication issues.
The document has not been implemented due to lack of funding. See Item G. 10.
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Maryland
by Steven Anderson, Gordon, Feinblatt, Rothman, Hoffberger & Hollander

9

Is Maryland Addressing Permanency/Public Accessibility of Government
Information on the Web? Maryland has begun to address the issue of
permanency/public accessibility of government information on the web through the
enactment of MD. CODE ANN., State Gov’t § 7-206.2 which mandates that the Code of
Maryland Publications and the Maryland Register be available to the public at no cost.

Maryland grants “permanent public access” to electronic government information by
regulation. (MD.REGS.CODE tit. 14.18.04). However, there are certain limitations to what
types of public records will be given such broad access.
Each unit, or agency, in Maryland is permitted a certain amount of discretion in choosing
which records should be permanently archived. Although the State Archivist must
approve each agency’s schedule of records retention and disposition, the head of each
agency is given primary responsibility for developing the retention schedule. (MD. REGS.
CODE tit. 14.18.02.02)
In addition, the choice of which records should be saved is largely a subjective one. For
example, each retention schedule must specify which records have “sufficient historical,
administrative, legal, fiscal, or other archival value to warrant preservation by the
Archives beyond the time that the record is needed by the agency that created it.” (MD.
REGS. CODE tit 14.18.04.03(B)(15) However, there is no additional, explicit guidance on
which records might meet this “sufficiency” threshold.
On the other hand, one could easily justify permanent access to government publications
and primary legal sources according to these regulations because of the regulation’s
reference to “historical” and “legal” value. If primary legal sources fail to meet this
definition of sufficiency, then, of course, no other record could. Observers might also be
assured of the State Archivist’s commitment to permanent access by his proactive
development of web databases consisting of scanned copies of old Maryland Codes and
legislative
materials.
(Archives
of
Maryland
Online,
at
http://www.mdarchives.state.md.us/megafile/msa/speccol/sc2900/sc2908/html/codes.htm
l)
In addition, Maryland has a strong “Freedom of Information Act,” which bolsters the
public’s right to access most available records, especially when it is read in conjunction
with Maryland’s records management statutes and regulations. Therefore, the dilemma
preservationists face in Maryland is not so much legally ensuring that records are saved,
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but making them easily publicly accessible. After all, most members of the public would
prefer to access public records via the web and e-mail messages. However, no Maryland
public records law currently mandates that. Instead, one could easily conceive of the
situation in Maryland whereby a member of the public must drive to a state agency to
request access to an electronic database held only on a non-networked server on the
premises of the agency.
One unique response to this problem ensures that two often-used individual state
publications are posted online for free. The Code of Maryland Regulations, known in
Maryland as COMAR, and the Maryland Register are available on the web at no cost,
pursuant to a statute amended in 1999. MD. CODE ANN., STATE GOV’T § 7-206.2 now
provides that the Division of State Documents shall make available to the general public
free, online copies of these legal resources. Although there is no statutory mandate to
ensure that access be permanent, one could argue that the continuing existence of the
statute alone is sufficient to infer permanency.
The Chief of Information Technology and the Assistant Superintendent for Libraries play
lesser roles in maintaining public access to electronic records. The persons in these
positions play advisory roles for the most part. Nevertheless, they likely hold some
amount of influence in their own departmental spheres and should be viewed as potential
sources of assistance in continuing public access.
The ongoing maintenance of “permanent public access” should probably focus on the
office of State Archivist because that is, by statute and regulation, the most powerful
position in the public records arena. Maryland regulations already ensure broad access
by the public, albeit with possible limitations. Therefore, an advocacy approach, rather
than a legislative or regulatory one, may be the most effective way to continue access.
Alternatively, one could legislate the online dissemination of certain publications as the
Maryland General Assembly did with the Code of Maryland Regulations and the
Maryland Register a few years ago.
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Table 1: Maryland laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act
Public access laws

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

9

See note 2

9

See note 3

9

Permanent public access
statutes
Depository library laws
Other

Notes
1.

Statute does not appear to include electronic records, however, administrative regulations do address
electronic records. Electronic record is defined as “any government information recorded in machinereadable form.” Retention schedules are based on historical, administrative, legal, fiscal and/or
archival value of the record. Schedules must include a plan on how permanent electronic records will
be preserved and made accessible to the public. See Comment for Item A. 4.a and A. 5.a of Survey
Report
Regulations also apply to county and local government and to private vendors under contract with a
state agency or office to collect, maintain, or disseminate public information in electronic form.

2.

A public record is defined as “the original or any copy of any documentary material….in connection
with the transaction of public business”. See Item B. 2

3.

Refers to online access to the Code of Maryland Regulations and to the Maryland Register. See Item
C. 1.a.
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As Professional Practice
or “Best Practice,” Etc.
In
planning
only

In actions
under way

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

9

The Technology Office may review agency plans to make information available over
the Internet. See Item D.8

In actions
under way

As Professional Practice
or “Best Practice,” Etc.
In
planning
only

Addressing accessibility of information
As controlled by law
In
planning
only

See note 1

In actions
under way

9

See note 3

See note 2

9

See note 4

3.

The Maryland State Law Library has provided online legal information
access for many years, although there is no law mandating this. A
searchable version of the Maryland Code is now available via the
State Law Library website at:
<http://www.lawlib.state.md.us/>

9

9

Comments

Table 2: Maryland state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

The State Archives maintains a website consisting of historical legal materials, such
as House and Senate Journals and older versions of the Maryland Code.

Notes

2.

4.

Individual agencies shall identify and preserve electronic records of
permanent historical, administrative, fiscal, legal or other archival
value. See Item A. 6 and Item A. 8
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Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Maryland laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments

9

Freedom of Information Act
Public Access Laws

See note 1

Permanent public access statutes
Depository library laws

9

Other

See note 2

Notes
1.

The Code of Maryland Regulations and the Maryland Register are created in an electronic format.

2.

Regulations allow agencies to determine what hardware and software they will use for permanently
preserving electronic records.
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Massachusetts
by Joan Shear, Boston College Law Library

9

Is Massachusetts Addressing Permanency/Public Accessibility of Government
Information on the Web? Massachusetts has begun to address the issue of the
permanency/public accessibility of government information on the web via a draft
policy issued by the Records Conservation Board in conjunction with the State
Archivist and the Supervisor of Public Records. The draft policy, Statewide Records
Disposition Schedule, calls for the permanent retention of publications posted on web sites
as well as an archival review of snapshots of websites after their administrative use
ceases. The State Librarian has requested a special server on which to archive
government publications currently available electronically that agencies want to
remove from their web sites for reasons of space. Currently the library collects the
publications on disk and is committed to migrating them to new formats to keep them
available.

Permanent public access to state government publications and records, regardless of
format, is required by law in Massachusetts. The state is developing plans to deal with the
logistical and economic barriers to ensuring permanent public access to those government
records created in electronic format.
The definition of public record in Massachusetts includes all documentary materials or
data made or received by any governmental employee, regardless of physical form or
characteristics, unless it falls within one of twelve specific exemptions. (MASS. GEN.
LAWS ch. 4 § 7 cl. 26) The Massachusetts Public Records Law provides that any person
has an absolute right of access to public information, including the right to inspect, copy,
or have copies made for a reasonable fee. (MASS. GEN. LAWS ch. 66 § 10(a)) “The
availability of information in the custody of Massachusetts governmental entities is
dependant on the substance of the information, rather than the form in which it is
maintained.” (SPR Bulletin No. 3-96 June 6, 1996)
The Supervisor of Public Records under the authority of MASS. GEN. LAWS ch.66 § 1 has
promulgated regulations with the stated purpose of ensuring the public prompt access to
all public records created by or for the government, and ensuring that disputes regarding
access to particular records be resolved expeditiously and fairly. (MASS. REGS. CODE tit.
950 § 32.02)
A Records Conservation Board, comprised of the State Archivist, Supervisor of Public
Records, State Librarian, State Comptroller, Commissioner of Administration and
Finance, and Attorney General, or their designees, requires all departments of the
commonwealth to report which series of records they hold, to set standards for the
management and preservation of such records, and to establish schedules for the
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destruction, in whole, or in part, and transfer to the archives or state records center,
records no longer needed for current business. (MASS. GEN. LAWS ch. 30, § 42) The
Board holds monthly meetings, which are open to the public, to review disposal
schedules of records with no permanent value or potential legal, fiscal and administrative
usefulness, to review permissions for transfer to the state archives, the state records
center, or disposal, and to discuss policy relating to the management of state records.
(Records
Conservation
Board
available
at
<http://www.state.ma.us/sec/arc/arcrcb/rcbidx.htm>).
The Records Conservation Board in conjunction with the Massachusetts Archives and the
Supervisor of Public Records are seeking comments on a Statewide Records Disposition
Schedule which, when approved will replace all other existing schedules. (Seeking
Comments on the “Statewide Records Disposition Schedule” (draft of Sept. 4, 2002
available at <http://www.state.ma.us/sec/arc/arcrmu/rmuwn/scidx.html>). The schedule
applies to all records, regardless of media or format, including those found in electronic
form, audiotape, and hardcopy. The draft policy recognizes that electronic records are
public records as defined by MASS. GEN. LAWS ch. 4 MGL § 7 cl. 26 and requires
agencies to transfer those of a permanent nature to either the State Librarian or the State
Archivist using procedures and formats necessary for the transmission of electronic data.
The draft policy also calls for the permanent retention of publications that were posted on
the web as well as an archival review of snapshots of websites after their administrative
use ceases. The draft policy recognizes that e-mail is a transitory messaging system not
adequate or proper for the ongoing storage of information, so substantive e-mail is
recommended to be transferred outside the email system for retention to a proper file,
which can be an electronic file.
The Supervisor of Public Records is required to take all necessary measures to put the
records of the commonwealth in custody and condition required to secure their
preservation. (MASS. GEN. LAWS ch. 66 § 1) The draft Statewide Records Disposition
Schedule allows the Librarian or Archivist to require publications or records to be
transferred in eye-readable format.
At this time, the procedures in place in Massachusetts are more concerned with
preserving government information which would then be available to the public than it is
with retaining it in its original format or making it available directly on the web.
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Table 1: Massachusetts laws addressing the permanency and public accessibility
of electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See notes 1

9

See note 2

9

See note 3

9

See note 4

9

Public access laws
Permanent public access
statutes
Depository library laws

9

Other
Notes
1.

Public records include “any documentary materials or data, regardless of physical form or
characteristics, made or received by any officer or employee of any agency, executive office,
department, board, commission, bureau, division or authority of the commonwealth, or of any political
subdivision thereof, or of any authority established by the general court to serve a public purpose,”
unless such materials or data fall within enumerated exemptions. See Comment for Item A.2.a of
Survey Report.

2.

The equivalent FOIA statute in Massachusetts is known as the Massachusetts Public Records Law.
See Item B. 1. Mass. Reg. Code tit. 950, § 32.02950 shall be construed to ensure the public prompt
access to all public records in the custody of state governmental entities and in the custody of
governmental entities of political subdivisions of the Commonwealth, and to ensure that disputes
regarding access to particular records are resolved expeditiously and fairly. See Item 6.a

3.

Mass. Gen. Laws ch. 30A §§ 6 & 6 requires publication of the Massachusetts Register and the Code
of Massachusetts Regulations. Mass. Gen. Laws ch. 5 § 2 requires the publication of laws,
constitutional amendments, a table of changes and an index. Mass. Gen. Laws ch. 5 § 6 requires
reports made by permanent state departments, officers and commissions to be printed annually. See
Item C. 1.a.

4.

The State Library is a depository for Massachusetts state publications “in order that all state
publications of the Commonwealth are preserved and made available for the use of citizens of the
State.” See Item H. 8.a.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9
9

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

9

9

In
planning
only

As controlled by law
In actions
under way

9
9

See note 5

See note 4

See note 3

See note 2

See note 1

Comments

Table 2: Massachusetts state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board

9

Chief Information Technology
Officer/Office
State Archivist/Archives

9

9

The Chief Information Officer is working with the State Librarian to develop
specifications for a server to archive and make available electronic publications
removed from agency websites. See Item D. 9.a and Item H. 10.a.

9

2.

The mission of the State Archives is “to ensure the preservation and accessibility
of the records of government.” See Item G. 9.a of Report

9

3.

State Librarian is currently collecting, on disk, documents withdrawn from agency
websites. The library is committed to migrating documents to new formats to
make them available. See Item H. 10.a.
5.

Since the definition of public document includes electronic publications, it is
reasonable to assume that the State Library has responsibility for acquiring and
making available public documents in electronic format through the state
depository library program.

4.

9

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other
Notes
1.

A Records Conservation Board is comprised of the State Archivist, Supervisor of Public Records,
State Librarian, State Comptroller, Commissioner of Administration and Finance, and Attorney
General, or their designees, The Board requires all departments of the Commonwealth to report
which series of records they hold, to set standards for management and preservation of records
and to establish schedules for the transfer of records of permanent value to the State Archives.
See Item A. 5.a.
The Records Conservation Board, in conjunction with the Massachusetts Archives and the
Supervisor of Public Records published a Draft “Statewide Records Disposition Schedule” which is
intended to replace all other existing schedules. It directly addresses new issues in records
retention and availability that arose from newer technologies such as the capture and preservation
of public records created in fragile media such as e-mail or dynamically generated web pages. See
Item A. 7..b.
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Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Massachusetts laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

The State Archives has issued, Guideline for the Documentation of Electronic-Record Keeping
Systems. In addition, the Supervisor of Public Records has issued the following bulletins relating to
electronic records: Recording Material for Permanent Public Records; Backing up and Archiving of
Electronic Records; Application of the Public Records Law to Electronic Records Access; Fee for
Access and Copying of Electronic Public Records and Electronic Mail
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Michigan
by Susan Adamczak, State Law Library, Library of Michigan and Duane A. Strojny, Thomas M. Cooley
Law School Library

χ

Michigan has not begun to address Permanent Public Access of state government
web site information.

Permanent public access to electronic information in Michigan is beginning to become a
reality. Michigan has established processes and procedures for addressing the retention
of electronic records, including databases, e-mail and word-processed documents. The
State of Michigan’s web portal is considered a record. The State Archives of Michigan is
in the early stages of developing a strategy for its retention and preservation in
collaboration with the Library of Michigan. The library is concerned about providing
continued access to select publications that are published on this portal. The library’s
professional practices – not explicit law –guide its participation in the OCLC Digital
Archive Project.
According to Procedure 0920.04 of the Michigan Administrative Guide to State
Government, the Records Management Services section of the Michigan Historical
Center assists in developing retention and disposal schedules for agencies’ electronic
records. The procedure in question reflects provisions of the Department of Management
and Budget Act, which covers electronic records insofar as the statutory definition of
“record” includes materials “regardless of physical form or characteristics.” Mich.
Comp. Laws § 18.1284(b).
Under Procedure 0920.04, the agency responsible for an electronic record series is
required to select technology and make necessary upgrades to maintain such records
throughout their retention period. The applicable retention and disposal schedule controls
any transfer of designated records to the State Archives.
The Michigan Historical Center, which is part of the newly created Department of
History, Arts and Libraries (HAL), includes the State Archives, as well as the Records
Management Services section. Beginning in 1998, several years before HAL was
organized, the State Archives and the Records Management Services collaborated in
forming the Michigan Government Electronic Records Committee. The committee was
sponsored by the state’s Chief Information Officer and the deputy director of the
Department of Management and Budget (at the time, the parent agency to the records
management program). Consisting of government records managers, archivists,
information technology professionals and others, the committee sponsored the Records
Management Application (RMA) Pilot Project to explore the value of a centralized
electronic document repository and management system. This pilot project was partially
funded through a grant received from the National Historical Publications and Records
Commission (NHPRC).
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The project team selected and purchased a Department of Defense-certified commercial
RMA product. This software is capable of implementing the retention requirements for
records stored in the repository. The project team recognized that the system was not
equipped to ensure archival preservation. When the pilot ended, the project team
concluded that a records management application was needed to ensure the proper
retention of records generated from desktop software products, but did not recommend
for use at this time the RMA product that was tested for enterprise-wide.
The State Library serves as a public documents depository. By statute, agencies must
furnish at least seventy-five print copies (or one copy in the format determined by the
State Librarian) of all public documents. Mich. Comp. Laws § 397.19(1).
The definition of “public document” applied by the State Library
covers information “regardless of form or format” created or compiled for publication.
See Management and Preservation of Michigan Government Information
<http://www.michigan.gov/documents/preservation_46540_7.pdf>.
As a strategy for long-term access and preservation of electronic documents, the State
Library has participated as a pilot project partner and charter subscriber to the OCLC
Digital Archive Project. Its participation, beginning in 2002, has been funded as a
discretionary expenditure from the library’s general operating budget. The Digital
Archive Project enables permanent archiving and public access to electronic state
government information published via the World Wide Web. Documents in electroniconly formats are identified, harvested, cataloged in the library’s online catalog, then
copied and permanently archived on servers at OCLC’s headquarters in Dublin, Ohio.
Users of the library’s online catalog can locate both a link to the live site on the State of
Michigan servers and a link to the archived version in Ohio.
The State of Michigan has developed a strong web presence. Through the
Michigan.gov portal the State provides a comprehensive collection of information and
services. The Library of Michigan and the State Archives are participating in pilot
projects designed to preserve electronic government information and make it permanently
accessible. The results of the pilot projects will assist the library and the archives in
extending their preservation/accessibility efforts throughout state
government.
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Table 1: Michigan laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws

Permanency
addressed

Accessibility
addressed

9

9

Public records statutes

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

Freedom of Information Act

See note 2

Public access laws

See note 3

Permanent public access
statutes
Depository library laws

9

9

See note 4

Other
Notes
1.

Electronic records are included and addressed in the definition of “records.” See Items A.3 and A.4 of
Survey Report. Policies and procedures deal with such areas as access, retention and disposal of
state government records including electronic records. See Item A.1.a. There is an Enhanced
Access to Public Records Act which allows a public body to provide enhanced access to public
records by digital means for a “reasonable fee”. See Comment for Item A.1.a.

2.

Electronic records are included and addressed in the definition of “records.” The FOIA as well as
retention and disposal schedules apply to electronic records and electronic mail. See Comment for
Item B.4. See Item D.9 for the Michigan Department of Information Technology’s initiatives in this
area.

3.

See Depository Library Laws.

4.

Michigan has participated in OCLC, Inc.’s Digital Archive project enabling permanent archiving and
public access to electronic state government information. See Item H.10.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9
9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9
9

See notes 1

See note 2

See note 5

See notes 3 & 4

9

9
9

The State Archives along with the Records and Forms Management
Division of the Department of Management and Budget, prior to the
recent reorganization, coordinated an Electronic Records
Committee which promulgated procedures for electronic records,
see Item A.1.a. and conducted the Records Management
Application Pilot Project. See Item G.12. There are two pilot
projects involving management of electronic records within the
records management system and determining ways to make
electronic records accessible over time. See Comment for Item
G.6.

See note 5

4.

See Note 4 for Table 1.

9

Agency Specific Retention Schedules are legal documents approved by an agency, the
Department of History, Arts and Libraries Records Management Services, Michigan
Historical Center, Auditor General, Attorney General, and the State Administrative Board.
See Items A.5 and A. 7 and Note 1 for Table 1.

5.

9

1.

The Department of Information Technology is designing a Freedom of Information Act
(FOIA) policy and process which will help assure permanent public access and is also
discussing with the Department of History, Arts and Libraries concerning modifying the
Records Media Act. See Item E.9.

9

Comments

Table 2: Michigan state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

State Archives of Michigan is an agency under the Michigan Historical Center within the
Department of History, Arts and Libraries (HAL). See Item G.1.a.

Notes

3.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

138

MICHIGAN STATE REPORT

Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Michigan laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

See Note 1 for Table 1.
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Minnesota
by Rick Goheen, University of St. Thomas School of Law Library

χ

Is Minnesota Addressing Permanency/Public Accessibility of Government
Information on the Web? Minnesota has not begun to address Permanent Public Access
of state government web site information. Any retention that does take place is done on
an agency by agency basis.

Permanent public access is not yet a reality in Minnesota, but many documents are
currently available to the public in either print or electronic form. Agencies throughout
the state government are required to provide public access to all data unless it is classified
under one of the categories of the Minnesota Government Data Practices Act that
prohibits public access. The Legislative Reference Library is designated as a depository
for all documents published by the state. The Minnesota Supreme Court publishes its
opinions in the Northwestern Reporter and provides opinions from 1996 to present free of
charge on the court’s website. The website also contains published and unpublished
Court of Appeals opinions from 1996 to present. The state legislature publishes session
laws every year, and provides Minnesota Statutes online at the Revisor of Statutes
website.
The Minnesota Government Data Practices Act (MGDPA) provides public access to
government data, which includes all documents created by a state agency or political
subdivision. The Records Management Act mandates the retention of records in an
“official transaction” which leaves out a large portion of unofficial data under the
MGDPA. In order to provide more complete permanent public access, the inconsistency
needs to be reconciled. According to the director of the Information Policy Analysis
Division (IPAD), efforts to include more documents from the MGDPA to the Records
Management Act, Minn. Stat. § 138.17 have been abandoned by the Division because the
agencies do not think that all the documents they produce are valuable enough to save.
The definition of data in the MGDPA includes documents that have no continuing value
to the agencies or the public. Although this discrepancy exists, there appear to be no
complaints from the public regarding discontinued access to data under the MGDPA.
The MGDPA creates several different categories for different types of data. This is
confusing because the data all starts out as public, and becomes not public if it falls into
one of the not public categories outlined in the statute. The Commissioner of
Administration can issue a temporary classification if the data does not fit into one of the
categories in the statute. Most of the litigation surrounding the MGDPA has involved
questions of data classification.
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The state provides a large portion of public data free of charge. A government agency
cannot charge if a person requests access to inspect a document. If a person requests a
copy of a paper document or electronic transmittal or data, the government can charge for
the cost of the copy or transmittal.
The state is slowly providing greater public electronic access to government data and
records. Electronic records are handled the same way as print documents according to
Minnesota statutes. If a document is created in an electronic format it will be provided to
the public in that format, and stored in that format. Documents are provided for public
inspection in their original format, and are not converted to electronic documents.
Another issue affecting permanent public access in Minnesota involves budgetary
constraints. The state is facing budget cuts, and finding it difficult in some areas to move
to electronic access with a smaller budget. This has affected the depository library
program. The documents in the libraries are currently on microfiche, and the Legislative
Reference Library is not in a position to create expanded electronic access with a
decreasing budget.
The state website, North Star, is a solid start to providing electronic resources to
Minnesotans. There are several types of data found on the site, with links to the
legislature, the courts, the governor, and all of the administrative agencies. However, the
links are difficult to find. The site is not completely finished, and needs to be more userfriendly. There is room for improvement in the level of electronic data available, and the
state is working towards that goal. The website is being improved and the state agencies
are continually adding links to their sites.
The traditional functions of a state library are divided among three entities in Minnesota:
1) the Legislative Reference Library (LRL), 2) the Library Development and Services
division of the Department of Children, Families and Learning, and 3) the State Law
Library. A fourth entity, the Information Policy Analysis Division (IPAD) in the
Department of Administration, has significant responsibilities in this area as well. Each
of the four has a significant function and provides a valuable service to the people of
Minnesota. The Legislative Reference Library, with its existing statutory designation as
a depository of all documents published by the state and its central position in the state
document depository system, might be the best place to start. The LRL could benefit the
most from additional funding and better cooperation from the other state agencies. A
closer relationship with IPAD could also be helpful. However, the LRL’s primary
mission is support of the legislature in its legislative work; collecting documents and
providing broad public access are necessarily a secondary concern.
The mechanism exists to support permanent public access in Minnesota, but the money
and the mandate are missing. Both will be needed before permanent public access can
become a reality in Minnesota.
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Table 1: Minnesota laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See notes 1-5

Freedom of Information Act
Public access laws
Permanent public access
statutes
Depository library laws
Other
Notes
1.

The two main records statutes – the Minnesota Government Data Practices Act (MGDPA) and the
Records Management Act – do not cover the same materials. Records management and
preservation refers only to documents involved in official government transactions. This eliminates a
large portion of the government data defined in the MGDPA. See Item K.1.a of Survey Report.

2.

Electronic records are included within the definition of records. See Comments to Item A.4.

3.

Access is guaranteed by law. The state must provide data maintained in electronic form in its
electronic form and doesn’t have to print copies of electronic material unless printing will provide the
only access. See Comments to Items A.4 & A.6. The Minnesota Government Data Practices Act
has a complex scheme which differentiates on accessibility between different types of data. See
Comments to Item A.10.

4.

The Information Policy Analysis Division acknowledges that statutorily some government information
needs to be maintained, specifically information from official government transactions which the
records disposition panel determines has continuing value but does not acknowledge that all
government data needs to be permanently maintained. See Comment to Item D.8.

5.

The Information Policy Analysis Division attempted to reconcile the differences in two conflicting
public records statutes by applying the Records Management statute to all data under the MGDPA,
but was faced with resistance from the government agencies and determined it was best to keep
the two definitions separate. See Comment to Item D.9.
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In actions
under way

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In actions
under way

In
planning
only

There is a records disposition panel consisting of the attorney general, legislative
auditor, in case of state records and state auditor in case of local records and the
director of the Minnesota Historical Society. See Comment to A.5. The
Commissioner of Administration is responsible for the overall records disposition.
See Comment to Item A.7.

In
planning
only

6.

See Note 3 of Table 1.

Addressing accessibility of information
As Professional Practice
or “Best Practice,” Etc.
In actions
under way

In
planning
only

See notes 1 & 2

The state archivist is under the Minnesota Historical Society, which
is not part of state government but its role is described in state law.
See Comment to Item G.1.b.

In
planning
only

As controlled by law
In actions
under way

9

See note 3

9.

The Legislative Reference Library is examining the possibility of
providing documents electronically. See Comment to Item I.3.a.

9

See note 4

See note 5

10.

See note 6

11.

State agencies are responsible for preserving their own records but
the state archives has the authority to examine any document on a
disposition application or a retention schedule for historical
significance. See Item G.12.

9

Comments

Table 2: Minnesota state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

7.

Notes

8.

The Commissioner of Administration is the chief information officer. See Item
D.1.a. The Commissioner has the responsibility over public access to government
information. See Comment to Item D.6.a.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

143

MINNESOTA STATE REPORT

Public records statutes

9

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Minnesota laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See notes 1 & 2

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

See Note 3 of Table 1.

2.

See Note 1 of Table 2.
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Mississippi
by Lynn Murray, University of Mississippi Law Library

9

Is Mississippi Addressing Permanency/Public Accessibility of Government
Information on the Web? Mississippi has begun to address Permanent Public Access
of state government web site information. The Mississippi Department of Archives and
History (MDAH) has undertaken a project, supported and well funded by the state
legislature, called the Electronic Records Initiative. As part of the project, the
Department has issued regulations regarding imaging of records and the destruction of
records after imaging. The MDAH created an Electronic Records Division, which has
prepared a set of draft guidelines for managing records kept in desktop files, databases,
email, and web pages, as well draft guidelines for creation of metadata. The Division
assists state agencies with maintaining electronic records and is currently revising the
guidelines for managing such records. The Division periodically visits the agencies to
survey their electronic records for those with historical value. Currently, MDAH has
scheduled the webpages of several agencies, requiring the agencies to back up the site
monthly or at times of significant modification and to transfer the files to MDAH every
three months on CD-ROM. The Electronic Records Division archives state agency web
pages, and the MDAH is currently investigating methods and tools for automatic
capture of such sites. The project has been well received by state agencies and
therefore is likely to be successful.

The state of Mississippi is making efforts at providing permanent public access to state
governmental information, but it is not yet a reality. The Public Records Act of 1983
mandates public access (MISS. CODE ANN. §§ 25-61-1-, 25-61-2); permanency is
implied. Print records seem to have adequate statutory safeguards and to ensure
permanent public access. Electronic records only recently began to be regulated by the
Mississippi Department of Archives and History.
The Mississippi Department of Archives and History (MDAH) sensed the problems and
obtained a grant to study the state of electronic records. In 1997 the department
conducted a survey of state agencies. The survey results showed that the situation was
direr than first realized. Many agencies displayed the attitude that when electronic
records are no longer needed for daily use the agency no longer has to maintain them.
Furthermore, many agencies had electronic storage problems. (Mississippi Department of
Archives and History, Electronic Records Management Survey Report of Results,
available at <http://www.mdah.state.ms.us/arlib/ersurvey.html>, last visited June 28,
2002). However, the survey raised the agencies’ consciousness about the importance of
archiving electronic records, and the situation has improved dramatically. (Telephone
conversation with David Tenpas, Mississippi Department of Archives & History,
Division of Electronic Records, July 3, 2002).
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Partly as a result of this study, the MDAH promulgated rules regarding imaging
technology (MISS. CODE REGS. §§ 31-000-038, 31-000-042) and prepared a set of
guidelines for the management and scheduling of electronic records throughout
Mississippi state government. The guidelines cover desktop files, databases, e-mail, web
pages, and metadata. (Mississippi Department of Archives and History, Electronic
Records Draft Guidelines, available at
<http://www.mdah.state.ms.us/arlib/erglweb.html>, last visited June 28, 2002). The new
rules and guidelines should be very helpful in establishing permanent public access to
electronic records. However, the MDAH has no authority to ensure that all agencies
follow these rules and guidelines, so some agencies may not cooperate. Most do,
however, as the MDAH makes every effort to assist the agencies in following the
guidelines. (Telephone conversation with David Tenpas, Mississippi Department of
Archives & History, Division of Electronic Records, July 3, 2002).
The three departments that have responsibilities for state documents and public records –
the MDAH, the MDITS, and the Mississippi Library Commission (MLC) should
cooperate together and use their authority to establish standard rules for records retention,
preservation, and technology infrastructure. Regarding agency records, the MDAH and
MDITS (Mississippi Department of Informatin Technology Services) should strive to see
that the agencies follow the standards and seek legislative authority to enforce those
standards. Regarding government publications, the MLC should promulgate regulations
addressing the depository libraries’ retention and storage of governmental publications,
including electronic publications.
Furthermore, the state should require more governmental publications and finding aids
for older publications. For example, many Mississippi state agencies do not publish all
their administrative rules and there is no archive for superseded rules. (Until recently,
administrative rules were not published at all.) Likewise, virtually no legislative history
is published. Finally, the Public Records Act needs to be amended to include a clear
statement that public access shall be permanent, and to apply the Act to all levels of
government, not just the administrative level, to ensure access to executive and legislative
publications in the future. As long as the Legislature exempts its own records from the
Public Records Act, the strong policy the state claims to have in favor of public access
rings hollow.
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Table 1: Mississippi laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

9

See note 2

Public access laws
Permanent public access
statutes
Depository library laws
Other

See note 3

Notes
1.

The Archives and Records Management Act, and rules issued under authority thereof, deals with
records retention issues. The Act specifically requires that electronic records (and since public
records are defined to include electronic publications, publications also) be maintained and available
for access subject to the rules of record retention. See Item A.4.a.of Survey Report.

2.

The Public Records Act, which is also the State’s FOI Act, deals with electronic records accessibility
issues. See Comments to Item B.4 of Report.

3.

The Department of Information Technology Services has asked the Department of Archives and
History for guidelines on retention of electronic records. See Comments to Item E.3 of Report. The
Department of Archives and History (MDAH) has received a research grant to test strategies for longterm preservation of electronic records and has issued guidelines for an Electronic Records Initiative
which will require that electronic records and documents be preserved and made accessible through
a partnership between the MDAH and the Mississippi Library Commission. See Items A.4.a and
B.5.a of Report.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

9

In
planning
only

As controlled by law

In actions
under way

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

9

See note 2

See note 1

Comments

Table 2: Mississippi state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library

See note 3

4.

The Mississippi Library Commission administers the depository
library program. See Comments to Item I.1 of Report. For the
Commission’s actions regarding permanency, see Comments to
Item I.3. For the Commission’s actions regarding accessibility, see
Item I.7 of Report. See also note 1 of Table 1 and guidelines
referenced in Item A.4.a of Report.

See note 5

State Law Librarian/Library

See note 1 of Table 1. The Department of Information Technology Services has asked
the Department of Archives and History for guidelines on retention of electronic records.
See Comments to Item E.3 of Report.

5.

9

See note 4

1.

See Item B.5.A of Report for discussion of Electronic Records Initiative of the Department
of Archives and History.

9

Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

3. The State Librarian is actually the State Law Librarian. See Item H.2 and H.9-10 of
Report.

Notes

3.

5. As a matter of law (see note 1 of Table 1), the Secretary of
State has maintained the Mississippi Bill Status System since
1997. Under retention schedules set up by MDAH, the Secretary
is required to preserve these materials. See Item F.5 of Report.
For Secretary’s actions regarding accessibility of specific
publications, see Item F.5.c of Report.
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Public records statutes
Freedom of Information Act

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Mississippi laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments

9

9

See note 1

9

9

See note 2

Public Access Laws
Permanent public access statutes
Depository library laws
Other

See note 3

Notes
1.

Rules issued under authority of the Public Records Act address management and retention of
electronic records, including creation of metadata. See Items A.4.a and 5.a of Report.

2.

The Public Records Act addresses accessibility of electronic records. See Comments to Item B.4 of
Report.

3.

See note 3 of Table 1.
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Missouri
by Hyla Bondareff, Washington University Law Library & Katrina L. Stierholz, Library, Federal
*
Reserve Bank of St. Louis

9

Is Missouri Addressing Permanency/Public Accessibility of Government Information
on the Web? Missouri has begun to address Permanent Public Access of state
government web site information. It has started to think about permanency and public
accessibility issues, and it has begun to plan. But no actual Permanent Public Access
project is under way. The Missouri State Archives accepts electronic files that are
collected as part of the State Depository Library System. The Archives is currently in the
process of researching methods of preserving the files.

Permanent public access to electronic government information in Missouri is not yet a
reality. There are no statutory mandates covering the broad category of government
information and no specifications regarding retention of electronic records. Permanent
public access to important executive branch records is, however, mandatory.
Two basic laws cover Missouri’s public records: the State and Local Records Law,
sections 109.200 to 109.310 of the Missouri Revised Statutes, which deals with access
and retention of executive branch records; and the Missouri Sunshine Law, in chapter 610
of the Missouri Revised Statutes, which deals with access to government public records.
Although the Sunshine Law has been broadly interpreted in past litigation and would
seemingly cover any government document, it contains no provisions for retention of
documents. The State and Local Records Law clearly mandates retention of executive
branch records. Whether this includes government agency documents, as librarians
understand them, is unknown. Electronic records are not specifically listed in the State
and Local Records Law’s statutory language, but are assumed by the implementing
departments to be included within the definition because of the Law’s all-inclusive
wording, “regardless of format.”
The staffs at the State Library, the State Archives, and Records Management are aware of
the need for permanent public access to electronic records and are acting to facilitate that
goal. Records Management has written guidelines for handling electronic records and the
State Library’s documents librarian is working on a project to make electronic
government publications permanently accessible. Permanent electronic access (which
would take into account changing formats and software), however, requires a permanent
*

The views expressed are those of the author and do not necessarily reflect official positions of the Federal Reserve Bank
of St. Louis or the Federal Reserve System.
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funding source. The law does not require this action, and with budget shortfalls, the high
cost of staff time and hardware could make this project expendable.
There has been no litigation about permanent public access for state documents in
Missouri. The litigation that has occurred in the past has been about access to public
records (e.g., arrest records, minutes from meetings, violations of the sunshine act
regarding sufficient announcement of meetings). Over time the number of exclusively
electronic documents will accumulate, as well as people’s reliance upon their availability.
Litigation is more foreseeable when these electronic documents are periodically removed
from the web.
Another event that might impact permanent public access would be a change of
administration. One party (Democratic) has been in control of the executive branch
throughout the Internet’s information explosion. If the major opposition party
(Republican) was to gain control, it seems likely that as they make changes, some
existing information may be displaced or lost. This is of course a probability any time
the administration changes hands, however, it would be more pronounced when there is
also a change in party.
Missouri should revise its public records law in two ways. First, the judicial and
legislative branches should be added to its mandate. Second, although electronic records
are included in practice, they should be spelled out in the actual language of the law. The
statute also needs to provide a framework for ensuring access to electronic government
information over time as software updates and migrations occur. Additionally, the State
Library’s depository program should be expanded to include documents that are created
and presented in an exclusively online format. Again, a requirement to provide adequate
funding and to maintain access would also need to be added to the statute. Writing
permanent public access into Missouri state law would ensure that present and future
generations could competently research government activity in the State of Missouri.
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Table 1: Missouri laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

9

9

See note 1

9

See note 2

Comments

Public access laws
Permanent public access
statutes
Depository library laws
Other

Notes
1.

The State and Local Records Law addresses retention and preservation of electronic copies of
government records. See Item A.5.b of Survey Report. The Office of Records Management publishes
electronic records guidelines supplementing the statute. See Comments for Item A.5.b. An applicable
related statute requires that public records be available for personal inspection. See Item A.6.a.

2.

The freedom of information act is contained within the State and Local Records Law and the Sunshine
Law. See Item B.1.a.
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In actions
under way

9

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law

In actions
under way

9

9

9

The State and Local Records Law establishes the Records Management and Archives
Service. See Item A.7.a of Survey Report; see also note 3 below.

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

9

See note 1

See note 2

See note 3

See note 4

A State Library project, still in planning stages, will create a webbased repository of substantial state government documents.
Electronic documents that are not part of the depository program
are not actively sought, but the repository will include any
substantial document the library may discover. See Item H.10.a.

9

4.

5. As a practice, the depository library program provides links to
electronic titles and retains electronic copies. See Item I.2.b.

See note 5

5.

9

Comments

Table 2: Missouri state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

Notes

2.

The Chief Information Officer’s Information Systems Strategic Plan addresses accessibility
insofar as it seeks to create an operational environment that enables electronic delivery of
government services. See Item D.2.

3.

The State Archives falls within the Records Management and Archives Service. See
note 1 above. The State Archives has guidelines for records management that cover email and digital images. See Item G.7.a; see also note 1 of Table 1.
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Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Missouri laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

See note 1 of Table 1.
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Montana
by Judith Meadows, State Law Library of Montana

9

Is Montana Addressing Permanency/Public Accessibility of Government Information
on the Web? Montana has begun to address Permanent Public Access of state
government web site information. It has an incremental backup 6 days a week in the
early morning and a "virtual full back up" once a week. One full set of tapes is kept onsite
and another in a vault off site.

Permanent public access to government electronic information is not a reality in Montana
at this time. There is no single statute or regulation that has foreseen the state of digital
information dissemination we have today. Montana has laws that speak to the data that
are being created by state agencies. There must be standardized software and hardware
used to create the public record, and those standards, including the basic care of raw data,
are under the authority of the Chief Information Officer. That office, however, has no
mandate addressing public access or the permanency of the data.
Another law, MONT. CODE ANN. § 2-6-211 states: All public records not required in
the current operation of the office where they are made or kept and all records of each
agency, commission, committee, or any other activity of the executive branch of state
government which may be abolished or discontinued shall be, in accordance with
approved records retention schedules, either transferred to the state records center or
transferred to the custody of the state archives if such records are considered to have
permanent administrative or historical value.
This law alone is fraught with ambiguity. The general understanding of the stakeholders
(which cannot be found in either statute or rule) is that records that fall within the
“permanent administrative or historical value” category are ones that someone will want
access to in more than ten years. Otherwise, it is up to the individual executive branch
agency to determine how the records will be retained and accessed in the short run. The
permanency of records from the other two branches of government is barely addressed in
statute. Because of this Montana is losing important legislative information due to a
combination of a lack of interest by the branch in preserving the record of its activity, and
no clout of other likely entities (Archives, State Records Management, or State Library)
to force the branch to permanently store its records.
Montana has begun to address Permanent Public Access of state government web site
information. The Information Technology Division has contracted to have an incremental
backup 6 days a week in the early morning and a "virtual full back up" once a week. One
full set of tapes is kept onsite at the Capitol and another is at the Records Management
vault off site.
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The State Library’s depository program is supposed to receive four copies of each “state
publication”. It doesn’t, as there is no police power attached to the statute. The Library
does not have the personnel to verify that agencies are actually complying with the spirit
of the law. There are many exemptions to the depository law, including the State Law
Library, the Code Commissioner, and the legislative services division. The State Library
does make a concerted effort to attain a print copy of all digital publications it learns
about.
Montana’s Records Management Bureau has remarkably current regulations in MONT.
ADMIN. R. § 44.14.101, which state that if agencies are going to rely on storage of their
documents in electronic format they must have retention and refreshment schedules and a
digital migration plan in place. But there is no mention of public accessibility.
The State Law Library, publisher of the online Montana Supreme Court opinions and
appellate briefs, backs up its entire website every night onto DLT tape, and once a week
stores a new backup in an offsite safe deposit box. It is not known if there are similar
attempts by other agencies to preserve their electronic publications.
There do not appear to be any formal or informal arrangements with non-governmental
organizations to store electronic information for access by others. The Information
Technology Services Division contracts out for portal services; their documents do not
address permanent access by the public.
Approximately forty percent of all state publications are now available digitally. It is not
know how many are available only through electronic format. As Montana grapples with
the current budget crisis it seems probable that many public entities will decide to no
longer print and distribute their documents if they are available on the Internet.
The stakeholders who have helped to contribute to this report acknowledge that Montana
has a problem, and that they are the appropriate parties to propose statutory reform. A
study has begun of other states’ solutions with the intent that legislation be introduced to
ensure that Montanans will have permanent, public access to their state’s governmental
electronic records and publications.
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Table 1: Montana laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

Freedom of Information Act
Public access laws
Permanent public access
statutes
Depository library laws
Other

Note
1.

The Montana Records Management Bureau's rules specifically address digital media and retention
but do not address permanency or accessibility of electronic formats. See Comments to Items A.4
and A.5 of Survey Report.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law

In actions
under way

9
9

There is no “public records board”; the Secretary of State has authority to
manage and safeguard public records. See Item A.7 and Note 1 of Table 1
concerning permanency.

9

1.

The Information Technology Division has its contractor do backups of web
site information on a regular schedule. The tapes are stored in two
locations. See Comments to Item D.9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

See note 1

See note 2

See note 3

See note 4

4.

The State Law Library, publisher of the online Montana
Supreme Court opinions and appellate briefs, backs up
its entire website every night onto DLT tape, and once a
week stores a new backup in an offsite safe deposit
box. It is not known if there are similar attempts by other
agencies to preserve their electronic publications. See
Comments to Item H.10.

See note 5

5.

9

Comments

Table 2: Montana state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

The State Archivist is from the Montana Historical Society. See Comments
to Item A.7.b.

Notes

3.

The State Library does make a concerted effort to
attain a print copy of all
digital publications it learns
about. No agencies are currently considering sending
electronic documents to the State Library for
maintenance on a central server. See Comments to
Item I.7.
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Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Montana laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

See note 1 of Table 1.
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Nebraska
by Richard A. Leiter and Sandra B. Placzek, Marvin & Virginia Schmid Law Library, University of
Nebraska–Lincoln

χ

Is Nebraska Addressing Permanency/Public Accessibility of Government
Information on the Web? Nebraska has not begun to address Permanent Public Access
of state government web site information. It is only beginning to address the whole issue
of electronic access of public records and has already implemented some good initiatives.
However, it has not yet publicly addressed the issue of permanent public access. Steps
being taken in that direction include one-stop access to selected documents through State
Government Publications ONLINE (from the Nebraska Library Commission). While this
and other steps are important, discussion and implementation of permanent public
electronic access still need to be addressed.

Nebraska has no formal Permanent Public Access program, system or plan. However,
portions of a plan are in place. There are statutes, rules and traditions that require and
compel the publication and distribution of various public documents, including cases,
statutes and public records. But in each case, the statutes are directed at imposing
responsibility to a different agency or office. The Nebraska Library Commission
operates State Publications ONLINE which makes a select number of government
publications available online. The state Supreme Court also has Technology Committee
commissioned by the Chief Judge that has been addressing issues relating to court
records, electronic filing, etc. The Court also makes available in a limited way their own
opinions. The Secretary of State’s Office makes available the Administrative Code and
Attorney General’s Opinions. The State Legislature makes available the state statutes
online. There is little noticeable activity designed to bring these various electronic
initiatives together into a cohesive program of Permanent Public Access.
There is some little hope of bringing these various things together. The Statewide
Technology Plan calls for regular reviewing and revising as necessary. The Plan
presently does not address the importance of a statewide effort for the benefit of an
informed citizenry, but rather only addresses the benefits to government and businesses.
The Supreme Court’s Technology Committee regularly meets to consider new
developments. Other offices also regularly review their technology development efforts.
An effort is being made to get the various groups, offices and committees together so
they are working at common purposes.
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Table 1: Nebraska laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws

Permanency
addressed

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

9

See note 1

Freedom of Information Act

9

See note 2

Public access laws

9

See note 3

Public records statutes

Permanent public access
statutes
Depository library laws

See note 3

Other

Notes
1.

State or public records include electronic media. See Item A.3 of Survey Report. The statutes
specify requirements for electronic records constituting permanent records. See Item A.4.a; see also
note 1 of Table 3. The State Records Administrator establishes standards for the preparation of
schedules providing for the retention of state records of continuing value. The Records Administrator
also establishes standards for designating essential records and their preservation. See Item A.7.a;
see also note 1 of Table 2. Advising and assisting the Records Administrator, the Nebraska State
Records Board is responsible for developing an electronic network to make public records available
electronically. See Item A.7.a. The State Archivist reviews records retention and disposition
schedules submitted to the State Records Administrator for the purposes of selecting archival and
historical materials. See Item A.5.a. Recognizing the increased availability and usage of computers,
the Records Management Act directs state agencies to use new technology to enhance public
access. See Comments for Item A.4.

2.

The public records statutes contain the freedom of information act. See Item A.1.a; Item B.1.a.

3.

Agencies are required to deposit copies of newly released state publications with the Nebraska
Publications Clearinghouse. A copy of each publication is forwarded to the State Archive; other
copies are provided for the publications depository system. See Comments for Item I.1. In response
to the increased availability of computers and the resulting demand for electronic access, agencies
are also encouraged to “use new technology to enhance public access to public records.” See
Comments for Item C.1.
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As Professional Practice
or “Best Practice,” Etc.
In
planning
only

In actions
under way

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

In actions
under way

As Professional Practice
or “Best Practice,” Etc.
In
planning
only

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

See note 2

See note 1

Comments

Table 2: Nebraska state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board

9

See note 3

Chief Information Technology
Officer/Office
State Archivist/Archives

5.

4.

3.

An initiative of the Nebraska Library Commission, which operates the Nebraska
Publications Clearinghouse and the depository system, is State Government
Publications ONLINE, a website that links to full text state publications posted
on agency servers and a selection of state publications that have been scanned
by the Publications Clearinghouse and posted on its server. See note 3 of
Table 1.

By statute, the State Library is headed by the Clerk of the Nebraska Supreme
Court and the judges of the Supreme Court constitute its board of directors.
See Item H.1.a.

The State Archivist reviews all retention and disposition schedules to select
archival and historical material. See Comments for Item G.9. The extent to
which the Archivist has addressed preservation of electronic records is not
clear.

See note 5

See note 4

9

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

Designated as the State Records Administrator, the Secretary of State administers the records
management program, which addresses retention, preservation and disposal of state records. The State
Archivist plays an active role through the review of each record retention and disposition schedule
submitted to the Records Administrator for the purpose of selecting archival and historical material. The
program includes a depository for storage and service of records and a central microfilm agency. See
Item A.7.a of Survey Report. The Nebraska State Records Board is responsible for a network facilitating
public access to electronic state records. See Item A.7.a. The statutes provide that any electronic record
authorized by statute to be the permanent record must be electronically reproduced onto a protected
backup file. See Item A.4.a. Otherwise, the extent to which the Records Administrator has addressed
preservation of electronic records is not clear.

Notes

2.

The State Chief Information Officer, responsible for coordinating information technology in
noneducation state agencies, advises the Nebraska Information Technology Commission. See Item
D.1.a. The current Statewide Technology Plan, developed by the Technology Commission, defines a
records retention project for the Technology Commission’s state agency technical advisory group.
That project involves working with the Records Administrator, i.e., the Secretary of State’s Records
Division, to develop technical solutions for records retention. See Comments for Item E.3.
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Public records statutes
Freedom of Information Act

9

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Nebraska laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1
See note 2

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

The statutes encourage agencies to use new technology to enhance public access to state records.
See Item A.4.a of Survey Report. The State Records Board is responsible for a network facilitating
that access. See note 1 of Table 2. The statutes specially address various electronic format issues.
For example, any electronic record authorized by statute to be the permanent record must be
electronically reproduced onto a protected backup file. See Item A.4.a.

2.

The statutes provide that data which is a public record in its original form remains a public record
when maintained in computer files. See Item B.3.
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Nevada
by Sandy Marz, Washoe County Law Library and Susan Southwick, Nevada Supreme Court Library

9

Is Nevada Addressing Permanency/Public Accessibility of Government
Information on the Web? Nevada has begun to address Permanent Public Access of
state government web site information. It is still in the planning stages as of early 2003,
however. The State Library and Archives has a State Publications Committee which has
begun to address this issue. They want to develop a priority core collection of materials
and use their current collection development policy as a standard to go by in selection
criteria.

Permanent Public Access to state government electronic information is generally not yet
a reality in Nevada. While there is a statutory framework in place, mostly covered by the
statutes, regulations and policies of the State Library and Archives, electronic
information is usually addressed as an extension of the principles governing access to
print materials. Except for specific mention of “tangible” electronic formats such as
compact and optical disks, there is little mandated provision for acquiring, making
accessible and preserving electronic resources such as might be stored in agency
databases or published on the Internet.
The State Archives Manager notes that the term “permanent public access” is nowhere
stated as a standard in Nevada law, but that it is an excellent expression of what his
agency has long attempted to achieve for all state government records. Three legislative
studies in the past 30 years indicate an awareness of the need to make government
information available, although never specifically mandating “permanent public access”
to electronic records or publications. A step forward occurred in 1999 when the
legislature funded a position in the State Library and Archives called the Electronic
Records Archivist. This position chaired the Nevada Electronic Records Committee with
representatives from the state’s three branches of government, and specifically
representatives from the state’s Purchasing and Information Technology Departments.
The committee’s mandate is to develop electronic records policy and presumably to
recommend supporting legislation. While a positive development, the impetus has been
lost because the incumbent left for a better paying position and the job was subsequently
frozen due to the impacts on the state budget of the current economic downturn. Such a
freeze similarly set back the activities of the State Publications Distribution Center nearly
a decade ago.
The State Library and Archives sees PPA as central to its mission, and over the past 30
years has worked in a somewhat piecemeal fashion to put in place statutes, regulations
and policies to implement it. A legislative constituency has built up over the years, and
there seems to be a will to address the situation, specifically for electronic records and

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

164

NEVADA STATE REPORT

publications, but the chief obstacle to consistent action has been funding. Nevada’s
tourism-based economy undergoes frequent fluctuations which result either in the
reduction of existing programs seen as non-essential, or in the failure to start up new
programs to address emerging deficiencies. Further, to the uninitiated legislator, the high
tech lure of the promoters of “information technology,” with its bells and whistles, often
seems more worthy of scarce funds that the library/archives function of preserving and
making accessible the products of that technology.
The legislative study committee approach to addressing the problems of preservation and
accessibility has been helpful in raising awareness, finding consensus and in generating
some useful proposals for legislation. Such studies are hard to get underway, however,
and most of the proposals have failed for political reasons not related to the basic issues.
The incremental approach taken by the State Library and Archives has addressed many of
the issues of permanent public access, but the electronic component, although recognized,
has some way to go, especially for publications. The duties of the Electronic Records
Archivist position were assigned to the State Records Manager late in 2002 in an internal
reorganization and the committee has been re-activated. The State Library and Archives
will be in a good position to clarify the necessity of permanent public access to state
electronic publications. The Records Manager can work with the Nevada Electronic
Records Committee, which includes the key agency players and representatives from all
branches of government, to achieve meaningful standards and mechanisms for PPA.
Further, legislation proposed for the 2003 session which will require the deposit of
electronic publications with the State Publications Distribution Center, if successful, will
fill a big gap in the capture of such materials. In conclusion, although somewhat behind
the curve in achieving permanent public access to electronic publications, Nevada has the
tools in place to at least begin a systematic effort in the next year or so.
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Table 1: Nevada laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

9

Comments
See note 1

Freedom of Information Act
Public access laws

9

See note 2

Permanent public access
statutes
Depository library laws
Other
Notes
1.

Regulations require that electronic records requiring long-term storage be transferred to bond paper
or microfilm/fiche. See Comments for Items A.4 and A.5 of Survey Report. Regulations and the Sate
Administrative Manual also require more upfront planning by agencies wishing to keep records in
electronic format. See Item A.4.

2.

The Legislative Counsel Bureau may make computerized texts of their publications available for
access. See Comments for Item C.4.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

9

See Note 1 of Table 1 addressing permanency.

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information
As controlled by law
In actions
under way

In
planning
only

9

See notes 1-3

See note 4

4.

The State Library and Archives has a State Publications
Committee which has begun to address retention of web site
information. The committee is still in the early planning
stages as of early 2003. The committee wants to develop a
priority core collection of materials and use the current
collection development policy as a standard to go by in
selection criteria. See Comments to Item H.10.

See note 5

5.

A bill is being prepared for the 2003 legislative session to
address accessibility of electronic records and publications in
the State Publications Center. See Comments to Item I.2.b.

9

Comments

Table 2: Nevada state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

Notes
1.
Under the state administrative manual, there is a Electronic Records Review Committee,
consisting of representatives from the Department of Information Technology, the State
Library and Archives and Purchasing, chaired by the Electronic Records Archivist of the
State Library and Archives. See Item A.4. The Electronic Records Archivist's position is
currently vacant but the duties were assigned to the State Records Manager in later 2002.
See Comments for Item A.4.

3.

See Comments to Item A.6 for discussion of a commission studying accessibility of
electronic records. Several recommendations of the studies resulted in legislation but
resulted in little change to the basic statute.
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9

Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Nevada laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws

9

See note 2

Permanent public access statutes
Depository library laws
Other

Notes
1.

See Items A.4 and A.5 regarding different rules for retention of electronic records.

2.

See Note 2 of Table 1.
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New Hampshire
by Susan Dow, University at Buffalo Law Library

9

Is New Hampshire Addressing Permanency/Public Accessibility of Government
Information on the Web? New Hampshire has begun to address permanent/public
access of government information of the web. The New Hampshire State Library has the
responsibility for maintaining Webster, the New Hampshire State web portal. As part of
this responsibility, the State Library is charged with providing access to the portal to
depository libraries and to the general public. The law does include the word
“permanent” access, although the state is currently providing access to current websites
only.

Although permanent public access to government information is not yet a reality in New
Hampshire, the legislature has enacted legislation that supports the goal of providing the
public with access to government information in both print and electronic media.
The state’s Public Records Statute (N.H. REV. STAT. ANN. § 5:29(a)) makes a distinction
between what is considered a public record and what is considered nonrecord materials.
Public records are materials, in any format, “made or received pursuant to law or in
connection with the transaction of public business.” (N.H. REV. STAT. ANN. § 5:29 (V) )
This material is within the scope of the State Archives’ responsibilities and retention
beyond a four year time period is dependent on the legal, administrative or fiscal value of
the material. Upon enactment of the statute, the legislature declared that the “interests of
the state and of posterity require the establishment of archives in which may be preserved
records, papers and documents having permanent and historical value.” (N.H. REV.
STAT. ANN. § 5:25)
Nonrecord materials are those items that would be considered traditional government
publications or “processed documents” for library use. The State Library is charged with
the preservation of a sufficient number of all official reports, documents, and records.
The preamble to the state’s freedom of information act, know as the Access to Public
Records and Meetings Law (N.H. REV. STAT. ANN. §§ 91-A:1 - 91-A:8) reaffirms that
“openness in the conduct of public business is essential to a democratic society” and that
the purpose of the law is “to ensure the greatest public access to the actions, discussions
and records of all public bodies, and their accountability to the people”. (N.H. REV.
STAT. ANN. § 91-A:1)
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The Network Services Section of the New Hampshire State Library is responsibility for
overseeing the functioning and maintenance of the State’s web portal, Webster. As part
of this responsibility, the State Library insures that access to state agency websites is
available for state depository libraries (referred to as program libraries) and the general
public. Access thus far as been limited to the current version of agency websites and,
except for a few preliminary discussions, there has been little discussion about
permanently archiving either entire websites or the materials included on state agency
websites.
The New Hampshire State Government Information Dissemination and Access Act (N.H.
REV. STAT. ANN. §§ 202-B:1 - 202-B:5) revised the definition of materials available to
libraries participating in the New Hampshire State Depository Library Program in 2001.
The purpose of the revision was to provide citizens with access to public documents
allowing increased citizen involvement in state policies and empowering citizens to
participate in state policy decision-making. (N.H. REV. STAT. ANN. § 202-B:1). The
State Librarian was given responsibility for “coordinating with each component of state
government, program libraries and the state archives to establish a system whereby state
government information products available via state government electronic information
services” be maintained permanently for program library and general public access.”
(N.H. REV. STAT. ANN. § 202-B:7)
The definition of state government information products was revised to read as follows:
“state publication or other discrete compilation of state government information of
general public interest, either conveyed in a tangible format, including electronic media,
or disseminated via a state government electronic information service.” (N.H. REV.
STAT. ANN. § 202-B:2)
The State Library is investigating working with the Northeast Documents Conservation
Center in Andover, Massachusetts to preserve older documents in its collection.
Discussions have been held with Dartmouth College and the University of New
Hampshire on developing a plan to provide access to maps through a combined website.
(FY 2002 State Library Annual Report)
The state of New Hampshire has addressed many issues that are of concern to other state
governments, including revising their depository library law to specifically mention
electronic media, making a clear distinction between the public access and preservation
responsibilities of both the New Hampshire State Library and the New Hampshire State
Archives, and placing responsibility for the state portal within the State Library. The
next steps are to address the issue of archiving older state websites.
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Table 1: New Hampshire laws addressing the permanency and public accessibility
of electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

9

Comments
See note 1

9

9

See note 2

9

See note 3

Public access laws
Permanent public access
statutes
Depository library laws

9

Other
Notes
1.

“Record” means document, book, paper, manuscript, drawing, photograph, map, sound recording,
microform, or other material, regardless of physical form or characteristics made or received pursuant
to law or in connection with the transaction of official business.” This does include materials
traditionally thought of as government documents which are sent to the New Hampshire State Library.
See Item A. 3 of Survey Report. Statute states that “unless otherwise provided by law with respect
to particular departments or particular records, records not having permanent or historical value may
be destroyed at the end of 4 years from their making”, unless the Director provides that the records
may be destroyed at an earlier period or require a longer retention period. See Item A.5.a

2.

“Each body or agency shall keep and maintain all public records in its custody at its regular office or
place of business in an accessible place…” See Item B. 2

3.

“The State Librarian shall coordinate with each component of state government, the program libraries,
and the state archivist to establish a system whereby state government information products available
via state government electronic information services shall be maintained permanently for program
library and general public access.” See item I. 3. “State government information product” means a
state publication or other discrete compilation of state government information of general public
interest, either conveyed in a tangible physical format including electronic media, or distributed via a
state government electronic information service.” See item I. 2.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

171
NEW HAMPSHIRE STATE REPORT

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

In
planning
only

9

See note 2

In actions
under way

9

9

Comments

Table 2: New Hampshire state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board

State Archivist/Archives

9

See note 3

Chief Information Technology
Officer/Office

State Librarian/Library

9

State Printing/Printing Office

Depository Library Program

State Law Librarian/Library

9

See note 4

3.

Dissemination of state government information includes
distributing tangible state government information
products or making state government information
products accessible to program libraries and the general
public via a state government electronic information
service. See Item I. 2. See also Table 1, note 3.

9

4.

“Each agency component of state government shall
provide the state librarian with access to all state
government electronic information services..” See Item
I. 2.

9

Individual agencies creating
information
Other

Notes
1.
The director of the State Archives establishes standards for the preparation
of schedules providing for the retention of state records of continuing value
and “for the prompt and orderly disposal of state records no longer
possessing sufficient administrative, legal, or fiscal value to warrant their
further keeping.” See item G. 4
2.

The Network Services section of the State Library is responsible for the
functioning and maintenance of Webster, the New Hampshire Automated
Information System. Among the elements that the system shall include
are the following:
unique indexing and retrieval capabilities for New
Hampshire state documents, and a union catalog of statewide library
holdings. See Item H.6 and Table 1, note 3.
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AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: New Hampshire laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Comments

Public records statutes
Freedom of Information Act

9

See note 1

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

“Any body or agency which maintains its records in a computer storage system may, in lieu of
providing original documents, provide a printout of any record reasonably described and which the
agency has the capacity to produce in a manner that does not reveal information which is
confidential…” See Item B. 4
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New Jersey
by A. Hays Butler, Rutgers - Camden University Law School Library

χ

Is New Jersey Addressing Permanency/Public Accessibility of Government
Information on the Web? Although New Jersey has not yet addressed the issue of
permanent public access to government information on the web, the state has a legal
framework in place that would provide state agencies with the authority to preserve
electronic government publications. While the statute does not compel the Department
of Archives and Records Management to preserve electronic government publications,
it is within its statutory authority to do so. DARM has primarily limited its regulatory
role to preserving “public records” as defined by the statute. While the State Library
has created an excellent Web site to ensure access to electronic publications, it has not
made any efforts to develop policies assuring their preservation.

A review of New Jersey’s statutes, regulations, and case law, as well as interviews with
relevant agency officials, demonstrate that the relevant state agencies have not yet made a
commitment to permanently providing access to electronic government publications
The two state agencies with the greatest potential role to play in preserving electronic
government publications are the New Jersey State Library and the Division of Archives
and Records Management (DARM). The State Library is the primary depository for
official publications of government that are intended for public distribution. DARM
(together with the State Records Committee) assure that government records are
maintained in accordance with the state’s public records statutes.
A potential third player is the Office of Information Technology (OIT) created by
Executive Order #87 to develop a statewide strategic plan for information technology and
to coordinate information technology policies and activities.
(See Executive
Reorganization Plan No. 002-1996 (1996)). Nothing in Executive Order #87 indicates
that it is the responsibility of OIT to assure permanent access to such information, unlike
the State Library and DARM who both have legal and professional responsibilities to do
so.
New Jersey has an effective regulatory framework for maintaining and preserving public
records, both print and electronic. The state’s public records statutes (See Public Records
Act, 47 N.J. Stat. Ann. § 47:1-1; Destruction of Public Record Law, 47 N.J. Stat. Ann.
§47:3-15.) vest authority in DARM and the State Records Committee to regulate the
record retention process of both print and electronic records of any state agency or county
or municipal government vesting a wide range of authority in the agency to determine
what government information should be preserved. As the Superior Court explained in
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New Jersey Land Title Association v. State Records Committee, 315 N.J. Super. 7, 716
A.2d. 541 (1998):
We are convinced that the legislature conferred broad powers on the
State Records Committee because of its recognition of the need for
centralizing control of the state’s public records in a single agency
whose expertise would assure uniformity in the decision making
process concerning the retention and disposition of those records. (315
N.J. Super. at 24, 716 A.2d. at 545-546)

While the Court’s conclusions concern “public records”, DARM’s authority extends to
categories of information other than “public records” as defined by the statute.
No person shall destroy, sell, or otherwise dispose of any public record,
archives, or printed public documents which are under his control or in
his care or custody, whether or not they are in current use, without first
having advised the Bureau of Archives and History in the Department
of Education of their nature and obtained the written consent of that
bureau…. (N.J. Stat. Ann. §47:3-17)

The terms “archives” and “printed public documents” clearly indicate a legislative
purpose to vest authority in the agency to assure the retention of documents other than
“public records”, whose preservation is important for historical or other reasons.
Archival records are permanent records which are records having “enduring
administrative, legal, fiscal, research or historical value” and which, therefore, should be
“preserved indefinitely.” See N.J. Admin. Code tit. 15:3-1.2.
The authority exists under current state law for both DARM and the State Library to
begin efforts to preserve electronic government publications. A very helpful initiative in
inspiring the development of a preservation plan is a report issued by the State
Documents Group of the Documents Association of New Jersey on June 1, 2002
providing recommendations concerning policies that should be adopted by the state
government to assure permanent public access to electronic government publications.
(See Staying Digital: Recommendations on Preserving New Jersey Government
Information in the Digital Age, 30 DttP: A Quarterly Journal of Government Information
Practice and Perspective 14 (2002)). The report reaches the following conclusions: (1)
the state should develop a plan to preserve electronic government information; (2) the
state should establish a central depository to assure permanent public access to
government documents created by state and municipal entities; and (3) the state should
distribute documents that have legal, historical, and cultural value in both tangible and
electronic formats. The report is well written and the policies recommended are sound.
The State Library and DARM should be urged to seriously consider the policies
advocated in the report.
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Table 1: New Jersey laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

Permanency
addressed

Accessibility
addressed

9

9
9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

9

See note 2

See note 1

Public access laws
Permanent public access
statutes
Depository library laws
Other
Notes
1.

A “public record” is a record in either print or electronic format which has been or is required to be
received for filing, by any agency, commission or authority of the state….. Permanent records are
records having an enduring administrative, legal, fiscal, and/or research value. See Comments for
Item A.5 of Survey Report.

2.

Government record or record means any paper, written or printed book, document…or image
processed document, information stored or maintained electronically…See Item B. 3 and Item B. 6.
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In actions
under way

As Professional
Practice or “Best
Practice,” Etc.
In
planning
only

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information
As controlled by law
In
planning
only

9

See note 1

See note 2

2.

The New Jersey State Library has created a website that
provides access to government publications; however, there has
been no action to ensure that materials on the website are
permanently maintained. See Item I. 7

See note 3

3.

In actions
under way

9
9

9

Comments

Table 2: New Jersey state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

Notes
1.
The equivalent of a Public Records Commission in New Jersey is the State
Records Commission. The State Records Commission is charged with
establishing policies concerning the preservation and maintenance of public
records. Final approval for the retention schedules is made by a State Records
Commission composed of a representative from the Attorney General’s Office, the
State Treasurer, the State Auditor, the Director of Local Government Services and
the Director of the Division of Archives and Records Management. See Item A.7.

The State Documents Interest Group of the Documents
Association of New Jersey issued a report in 2002 entitled,
Staying Digital: Recommendations on Preserving New Jersey
Government
Information
in
the
Digital
Age.
For
recommendations see Item I. 5
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Public records statutes

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: New Jersey laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

See Item A. 4.
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New Mexico
by Marsha L. Baum, University of New Mexico Law Library

χ

Is New Mexico Addressing Permanency/Public Accessibility of Government
Information on the Web? New Mexico has not begun to address Permanent Public
Access of state government web site information. The state’s web management
initiatives are intended to take an “enterprise approach” to, among other things, the
look and feel of Web services, security and privacy, quality control and ease of access.
No provision has been made for the preservation and permanent public access of webbased information. Further, recent amendments to the Information Technology
Management Act (2003 N.M. Laws 49) enhancing the framework to coordinate policies
and procedures for e-government fail to address permanent public access.

In New Mexico, permanent public access of state government electronic information is
not yet a reality. Generally, electronic information is not treated differently or separately
from other types of information. Access to “public records” is provided for under the
Public Records Act. The Commission of Public Records, through the State Records
Administrator, issues retention and disposition schedules which define the earliest
possible date an agency may destroy particular records. N.M. Stat. Ann. § 14-3-6. The
retention period may be as short as one year.
For electronic records, the State Records Center and Archives serves as a warehouse
repository for electronic media, including the physical “electronic retention files,” which
are “copies of data files made for the purpose of meeting legal retention requirements set
forth in a records retention and disposition schedule.” N.M. Admin. Code tit. 1, §
13.20.7(B). The State Records Center is for inactive files and the public is not provided
access to them, except through the agency that created them.
Although the Public Records Act extends to electronic records, definite policies and
guidelines for systematic maintenance and public access to such records are needed. The
state’s Chief Information Officer proposes to prepare rules for managing electronic
records, but that initiative has not yet moved forward. It is significant that the State
Records Center and Archives offers an annual workshop that “highlight[s] key issues
relating to what are certainly some of the most challenging and least understood aspects
of information technology and records management.” Crucial issues in electronic records
management remain unresolved for the state.
The state’s Information Technology (IT) Strategic Plan: Fiscal Year 2003 Update, Fiscal
Year 2004 Strategic Guide acknowledges the importance of archival preservation and
retrieval of electronic information as an issue that will come to the “forefront over the
next few years.” According to the Strategic Plan, as “information systems age and are
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replaced, it becomes a challenge to preserve information stored on those systems in a
form that can be accessed by the replacement systems.”
New Mexico distributes “publications” through the State Publications Program. A
publication is defined as “any processed document or other information funded in whole
or in part by the State Legislature or issued at the request of, or contracted out by, an
agency regardless of physical format or characteristics.” N.M. Admin. Code tit. 1, §
3.40.10.7.6. The definition excludes public records. Publications are distributed through
the New Mexico Depository System administered by the State Library. The State Library
is required to retain one copy as a “permanent archival copy”; depository libraries must
retain publications for at least five years, except in the case of special items. As a matter
of practice, the State Library requests a paper copy of electronic publications. In its
distribution of titles to depository libraries, the State Library identifies on its packing
slips the URL for state publications distributed on the web.

Table 1: New Mexico laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act
Public access laws

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

9

See note 2
See note 3

Permanent public access
statutes
Depository library laws

See note 3

Other
Notes
1.

Under the Public Records Act, the State Records Administrator recommends procedures, schedules
and technical standards for the retention of computer databases. See Item A.4.a of Survey Report.
Information contained in such databases are public records. See Item A.4.a. Note that every
retention schedule in the administrative regulations states that, if records are to be kept permanently
under the schedule, they will be retained permanently regardless of format. See Item B.5.a.

2.

Public records include computer media. See Item B.3. The statute allows an agency to provide a
partial printout of data containing public records where such a printout is necessary to preserve the
integrity of computer data or the confidentiality of exempt information contained in a database. See
Comments for Item B.4.

3.

The public access laws include provisions requiring agencies that issue publications to file copies with
the State Records Center. See Item C.1.a. The Records Center distributes publications to the State
Library, which serves as the official depository. See Item C.1.a. Agencies are also required to
deposit publications with the State Library, which distributes them through the depository library
system. See Item C.1.a. It appears that these distribution systems are not applied to electronic
materials.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information
As controlled by law
In
planning
only

9

9

See note 1

See note 1

See note 2

See note 3

See note 2

The State Records Administrator must file records disposal
schedules with the Supreme Court Law Librarian. See Item
G.5.

In actions
under way

3.

Comments

Table 2: New Mexico state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

The State Records Administrator recommends procedures, schedules and technical
standards for the retention of computer databases. See Item A.4.a of Survey
Report. The Administrator is custodian of all public records and archives. See Item
G.1.a. The State Commission of Public Records hires the Administrator and
oversees various aspects of records management. See G.1.a. The extent to which
the State Records Administrator has been involved in assuring the appropriate
retention of computer databases is not clear.

Notes
1.

2.

The State Library administers the depository library system. See Comments for Item
I.1; see also note 3 of Table 1. For electronic publications, the State Library
Publications Division requests one copy in paper for distribution to depository
libraries. See I.2.b.
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Public records statutes
Freedom of Information Act

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: New Mexico laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1
See note 2

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

See note 1 of Table 1.

2.

See note 2 of Table 1.
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New York
by Susan Dow, University at Buffalo Law Library

χ

Is New York Addressing Permanency/Public Accessibility of Government
Information on the Web? New York has not yet begun to address the issue of
permanent public access to government information on the web. The State Library is
providing linkages from catalog records to government information appearing on
agency websites.

Permanent public access to all state government records and publications is not a reality
in New York State. The State Archives has the responsibility for acquiring and providing
access to official records of the legislature, the judiciary and state agencies if the records
have sufficient historical or other value to warrant continued preservation. The Executive
Chamber is not included. Legislation introduced in 2003 would replace the provisions of
N.Y. EXEC LAW § 5 and require the governor to separately file public and private
records. (A. 623). The State Archivist would assume control over the governor and
lieutenant governor’s records at the completion of a gubernatorial term. The purpose of
the legislation is to insure that ,” Records created by public officials in the course of
governing belong to the governor and to the citizens of the State.” (Memo
Accompanying Assembly Bill no. A. 623). The State Archivist would be permitted to
dispose of records that he deemed had no research value.
Agency record management officers are required to maintain inventories of agency
records. Electronic products included on this list must also include hardware and
software specifications. The State Archives and Records Administration reviews the list
as does the Office of the Attorney General and the State Comptroller. Any records of
historical, legal, fiscal and administrative value are retained. Archival records are
available for inspection at the State Archives.
The New York State Library clearly believes that it has the responsibility for acquiring ,
providing access to and permanently maintaining publications of state agencies that are
traditionally considered state documents. Not only are agencies responsible for providing
the State Library with copies of publications, but are also responsible for forwarding “a
copy of each public document recorded in an electronic or machine readable format to the
gifts and exchange division of the state library in such electronic or machine readable
format.” (N.Y. State Print. & Pub. Docs. § 12(iv) )
Cataloging records for most state documents appear in Excelsior, the Library’s online
catalog. Users of the catalog can search for materials in the New York State Archives,
New York State Museum and the New York State Library using the Excelsior catalog.
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For recent state publications, a reference appears within the catalog record directing the
user to an electronic version of the publication. A search can be narrowed to online
publications only using the “Power Search”, option and clicking Online in the location
box.
The State Library has been scanning documents listed in the Checklist of Official
Publications of the State of New York in either TIFF or GIF format. (See:
<http://unix2.nysed.gov/scandocs/>). Scanning coverage begins in 1995 and replaces
the microfilming of state publications. Scanned images reside on the Library’s server,
not on individual agency websites.
It is also possible to subject search the electronic publications that are available at a web
page entitled, “Search the New York State Library List of Electronic Documents”.
<http://www.nysl.nysed.gov/searchscandocs.htm>. A list of search results is displayed
and the document can be viewed by clicking on the link. Because these documents are
available on the State Library server it can be assumed that they will be retained for some
time.
Conversation with personnel at the New York State Library indicate that the major
problem they experience is trying to convince state agencies that the publications they
either issue in paper, electronic format or the publications mounted on agency websites
are of interest to a wide clientele. It is believed that the agency’s lack of understanding
about the uses of their publications, leads the agencies to withdraw publications from
websites or neglect to send publications to the State Library. The concept of archiving
state websites has not been addressed by state agencies.
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Table 1: New York laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

9

See note 2

9
9

See note 1

Public access laws
Permanent public access
statutes
Depository library laws

9

9

See note 3

Other

9

9

See note 4

Notes
1.

The New York Administrative Code defines record as… “all books, papers, microform, computerreadable tapes. discs or other media…regardless of physical form or characteristics..” See Comment
for Item A.3 of Survey Report.

2.

Record means any information kept, held, filed, produced or reproduced by, with or for an agency or
the state legislature in any physical form including computer tapes or diskettes. See Item B. 3
Assembly bill 2644 introduced in the 2003 session of the Legislature and titled “Electronic Access to
Records Act” suggests an amendment to the Freedom on Information Law that would require that all
public records be accessible via the Internet. See Item B. 4

3.

The New York State Library has the responsibility for serving as the central repository for the
distribution of all public documents. See Item I. 1.

4.

State agencies are required to forward a copy of each public document in an electronic or machine
readable format to the Gifts and Exchange Division of the State Library. See Item I. 1.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In
planning
only

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information
As controlled by law
In
planning
only

9

See note 1

See note 2

See note 3

Agency record management officers are responsible for
compiling and maintaining a current inventory of agency
records and submitting proposed records retention and
disposal schedules to the State Archives and Records
Administration. Record retention schedules include
electronic products. See item A. 5.

In actions
under way

9

In actions
under way

9

9

Comments

Table 2: New York entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

State Archivist/Archives

9

Chief Information Technology
Officer/Office

State Librarian/Library

9

State Printing/Printing Office

Depository Library Program

State Law Librarian/Library

9

9

3.

9

Individual agencies creating
information
Other

1.

The state archives is responsible for acquiring, preserving, and making available
for reference use official records of the legislature, the judiciary and other
agencies of state government which have sufficient historical or other value to
warrant their continued preservation by the state. See Item G. 2.

Notes

2.

The State Library is scanning state documents located in the Checklist of Official
Publications of the State of New York since 1995. These documents are
available via the web. See H. 10

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

186

NEW YORK STATE REPORT

AUTHENTICATION ISSUES

Comments

9

See note 1

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: New York laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Public records statutes
Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

9

9

9

Note
1.

An electronic record has the same force and effect as a record not produced by electronic means.
Government entities of the state are empowered to make and keep electronic records. The purpose
of the regulation enacting provisions of the State Technology Law are to “ensure that persons who
voluntarily elect to use…electronic records can do so with the confidence that they carry the same
force and effect of non-electronic…records.” See Item A. 5 and Item A. 9.
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North Carolina
by Mark Bernstein, Deputy Director and Senior Lecturing Fellow, Duke University School of Law
Library

9

Is North Carolina Addressing Permanency/Public Accessibility of Government
Information on the Web? North Carolina has begun to address Permanent Public Access
of state government web site information through the recently enacted Access to State
Government Information Initiative. The State Library was recently awarded a three year
grant to address the issue of access to electronic only information. The goal of the project
is to ensure continued public access to current and historical state government
information regardless of format. The Initiative is a collaborative effort involving the State
Library, the State Data Center, the State Records Center, and a core advisory group of
primary stakeholders including agencies, librarians, data specialists, and end-users.
Project staff and stakeholders will work together to reassess the state’s approach to
identifying, collecting, preserving, and providing continued access to state government
information in all formats, including digital and including information found on
government web sites.

North Carolina provides permanent public access to state documents and continues to
develop initiatives to further access to state electronic information, as state agencies and
state government continue to move to electronic formats. N. C. GEN. STAT. 125, and in
particular N. C. GEN. STAT 125-11, effective in 1987, mandated that the Documents
Branch of the State Library of North Carolina serves as the official, complete, and a
permanent depository for all State publications and is responsible for administering the
North Carolina State Documents Depository System. The purpose of the Act is to enable
citizens throughout North Carolina to have timely and easy access to current and
historical publications of their state government.
Today’s digital environment enables more efficient access to state documents through
online publishing. It does though create challenges regarding retrieval of information and
preservation of historical data. The State Library and other agencies in North Carolina
are working with colleagues on the issues of identifying, accessing, and preserving
documents in electronic formats.
The primary example of North Carolina’s efforts in permanent public access is a threeyear project begun in July 2002 entitled, “Access to State Government Information
Initiative”. The goal of the project is to ensure continued public access to current and
historical state government information regardless of format. The Initiative is a
collaborative effort involving the State Library, the State Data Center, the State Records
Center, and a core Advisory Group of primary stakeholders including agencies,
librarians, data specialists, and end-users. Project staff and stakeholders will work
together to reassess the state’s approach to identifying, collecting, preserving, and
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providing continued access to state government information in all formats, including
digital.
The statute cited above along with N. C. GEN. STAT. 132, which defines Public Records,
and N. C. GEN. STAT. 121, which discusses the role of the Archives, are all part of the
enabling legislation which provides for permanent public access to state information. The
new “Access to State Government Information Initiative” is an example of the continuing
effort the state is undertaking in ensuring all North Carolina citizens will continue to have
access to their laws as electronic formats become more prominent. The relevant state
agencies will need to continue their efforts in ensuring that the appropriate government
officials continue to give permanent public access a high priority in North Carolina.
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Table 1: North Carolina laws addressing the permanency and public accessibility
of electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

9

9

See note 1

9

See note 2

Comments

Public access laws
Permanent public access
statutes
Depository library laws

9

Other

9

See note 3

Notes
1.

North Carolina’s public records law indicates that a public record is characterized by its provenance;
format is inconsequential. Department of Cultural Resources certifies public records as permanently
valuable. See Comments to Item A.4.a and Additional Comments to G.5 of Report. Agencies may
retain such records or transfer them to the Department of Cultural Resources. See Item G.8.a of
Survey Report.

2.

NC’s Public Records Act doubles as its FOIA. It specifically permits creation of electronic records as
long as the format does not impede access. See Item B.4.b.-B.5.a of Report.

3.

Depository laws address permanency of electronic publications by defining publications within the
scope of the depository laws as any printed “document” regardless of format. See Item I.2.b of
Report. The main purpose of the depository system is to provide citizens with access to government
information. See Item I..4.a of Report.
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As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In
planning
only

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

In actions
under way

9

See note 2

In
planning
only

9

9

See note 3

In actions
under way

9

9

Comments

Table 2: North Carolina state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board

State Archivist/Archives

9

See note 3

Chief Information Technology
Officer/Office

State Librarian/Library

9

State Printing/Printing Office

Depository Library Program

State Law Librarian/Library

9

See note 4

The Department of Cultural Resources requires retention schedules for all public
records. See Item D.7.a of Report. The CIO statutory mandate includes express
language related to access to state government information via Web portals. See
Item D.8.a of Report.

The Public Records Act requires that records be retained by
the agency which normally keeps them or by the North
Carolina State Archives. See Item G.8.a of Report.

information. See Item I..4.a of Report. The State Library has
undertaken two initiatives to ensure access to publications
within the scope of the depository laws, including “Find NC,”
an electronic search engine for state agency publications on
the Web. See Item H.10.1 of Report.

9

1.

North Carolina’s public records law indicates that a public record is characterized by
its provenance; format is inconsequential. Department of Cultural Resources
certifies public records as permanently valuable. See Comments to Item A.4.a and
Additional Comments to G.5 of Report.

4.

9

Individual agencies creating
information
Other

2.

The State Library administers the North Carolina Depository system. Depository
laws address permanency of electronic publications by defining depository

Notes

3.
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Public records statutes

9

Freedom of Information Act

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: North Carolina laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Comments
See note 1
See note 2

Public Access Laws
Permanent public access statutes
Depository library laws

9

See note 3

Other

Notes
1.

The Public Records statute states that electronic records may be created, etc., if it is first determined
that this will not prevent public inspection and access. See Items B.4.b and B.5.a of Report. The
Department of Cultural Resources requires retention schedules for all public records. See Item D.7.a
of Report.

2.

NC’s Public Records Act specifically permits creation of electronic records as long as the format does
not impede access. See Item B.4.b.-B.5.a of Report.

3.

The State Library is designated as the official, complete and permanent depository for all State
publications. See Item H.5 of Report. Depository laws address permanency of electronic
publications by defining depository publications within the scope of the depository system as any
printed “document” regardless of format. See Item I.2.b of Report.
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North Dakota
by Rhonda Schwartz, Thormodsgard Law Library, University of North Dakota School of Law

9

North Dakota has begun to address Permanent Public Access of state government
web site information. The State Archives plays a significant role. As set forth in
Electronic Records Management Guidelines for the State, the Archives is responsible for “the
care, maintenance, and reference use of state records with enduring value, regardless of
media. The fragile nature of electronic media makes it imperative that archival
considerations be incorporated into the design” of a government information system.
“The State Archivist will work with agencies in the identification of historical
information.” State of North Dakota, Office of Management and Budget, Information
Services Division, Electronic Records Management Guidelines 15 (Sept. 1, 1998); see also North
Dakota Records Management Program Manual (Nov. 1999). Both are available at:
<http://www.state.nd.us/itd/records/ref.html>.

Permanent public access of state government electronic information in North Dakota is
provided for by statutory and constitutional provisions and through the cooperation of
state departments and agencies. In 1957, the North Dakota legislature passed an open
records law. The relevant statute provides in part: “Except as otherwise specifically
provided by law, all records of a public entity are public records, open and accessible for
inspection during reasonable office hours. As used in this subsection, ‘reasonable office
hours’ includes all regular office hours of a public entity.” N.D. Cent. Code § 44-04-18
(2001). In 1978, North Dakota voters approved an amendment to the state constitution:
“Unless otherwise provided by law, all records of public or governmental bodies, boards,
bureaus, commissions, or agencies of the state or any political subdivision of the state, or
organizations or agencies supported in whole or in part by public funds, or expending
public funds, shall be public records, open and accessible for inspection during
reasonable office hours.” N.D. Const. art. XI, § 6.
“Record” as defined in the statutes means “recorded information of any kind, regardless
of the physical form or characteristic by which the information is stored, recorded, or
reproduced, which is in the possession or custody of a public entity or its agent and which
has been received or prepared for use in connection with public business or contains
information relating to public business.” N.D. Cent. Code § 44-04-17.1(15) (2001).
Court records are an exception: “‘Record’ also does not include records in the possession
of a court of this state.” N.D. Cent. Code § 44-04-17.1(15) (2001). However, the North
Dakota Supreme Court concluded that the public may inspect judicial proceeding records
after the proceedings are completed and entered in the court docket. See State v.
O’Connell, 151 N.W.2d 758 (N.D. 1967).
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In addition to defining a record as recorded information of any kind, regardless of the
physical form, the North Dakota legislature also addressed access to public records and
electronically stored information: “Access to an electronically stored record under this
section, or a copy thereof, must be provided at the requester’s option in either a printed
document or through any other available medium. . . . A state-level public entity . . . may
establish procedures for providing access from an outside location to any computer data
base or electronically filed or stored information maintained by that entity. The
procedures must address the measures that are necessary to maintain the confidentiality
of information protected by federal or state law.” N.D. Cent. Code § 44-04-18 (2001).
The North Dakota State Library collects and catalogs the records and documents
produced by state agencies that are for public distribution. “The office of management
and budget shall arrange to deposit with the state library eight copies of all publications
issued by all executive, legislative, and judicial agencies of state government intended for
general public distribution.” N.D. Cent. Code § 54-24-09 (2001).
Retention of public records has also been addressed by the legislature. The chief
information officer of the state, or his or her designee, serves as the state records
administrator.
The records administrator “will apply efficient and economical
management methods to the creation, utilization, maintenance, retention, and final
disposition of state records.” N.D. Cent. Code § 54-46-03 (2001).
The records administrator works with the relevant department head, the attorney general,
the state auditor, and the state archivist prior to the final disposition of any records. Any
records “found to be of permanent value for research, reference, or other use appropriate
to document the organization, function, policies, and transactions of government must be
transferred to the state archivist for preservation as archival resources.” N.D. Cent. Code
§ 54-46-08.1 (2001).
The state archivist, in turn, must “make the archival resources in the custody of the state
archivist available to serve the administrative and informational needs of state and local
government and the people of the state.” N.D. Cent. Code § 55-02.1-03 (2000).
Permanent public access of government information in North Dakota benefits from
constitutional and statutory provisions and from the work of state departments and
agencies. The North Dakota Supreme Court summarized the purpose of open records
law: “What the Legislature was attempting to accomplish was to provide the public with
the right and means of informing itself of the conduct of the business in which the public
has an interest, in order that the citizen and taxpayer might examine public records to
determine whether public money is being properly spent, or for the purpose of bringing to
the attention of the public irregularities in the handling of public matters.” See Grand
Forks Herald, Inc. v. Lyons, 101 N.W. 2d 543, 546 (N.D. 1960).
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For a comprehensive look at North Dakota open records (and open meetings) law, see the
“Open Records and Meetings Manual” on the North Dakota Office of Attorney General’s
website at <http://www.ag.state.nd.us>.

Table 1: North Dakota laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

9

9

See note 1

9

See note 2

Comments

Public access laws
Permanent public access
statutes
Depository library laws
Other
Notes
1.

The “public records statutes” may be thought to include the “open records law” and the Records
Management Act. See Item A.1.a of Survey Report; Item A.5.a.

2.

See “open records law” provisions referred to in note 1 above.
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As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

In
planning
only

9

See note 2

In actions
under way

9

9

See note 3

In
planning
only

9

9

See note 4

In actions
under way

9

9

4.

See note 5

1.

The State Records Management Administrator, under the direction of the Chief Information Officer, is responsible for establishing
standards for the preparation of schedules that provide for retention of state records. See Item A.7.b of Survey Report. Electronic
records are subject to provisions of the “open records laws” and the Records Management Act pertaining to permanency and
public accessibility. See Comments for Item A.8.

5.

The State Library distributes publications to other depository libraries. See
Comments for Item I.2. Government electronic documents may be viewed on the
Online Dakota Information Network’s shared catalog. See note 4 above.

The Office of Management and Budget deposits with the State Library eight copies
of all publications of state administrative agencies. Such publications are
statutorily defined to include “printed matter, audiotapes, videotapes, films,
filmstrips, or slides.” The State Library catalogs government electronic documents
along with deposited publications. Government electronic documents may be
viewed on the Online Dakota Information Network, which provides a shared
catalog serving libraries statewide. See Items H.8.a, H.10.a; see also Comments
for Item I.2.

9

Comments

Table 2: North Dakota state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

The State Records Management Administrator, under the direction of the Chief Information Officer, is responsible for
administering the state’s records management program, which addresses permanency and public accessibility of electronic
records. See Item D.6.a; see also note 1 above. The State Information Technology Department, headed by the Chief Information
Officer, has implemented a statewide Electronic Document Management System, which provides a “common toolset of
technologies and common point of access to information.” See Item D.9.a; Comments for Item D.9.

Notes

3.

Under provisions of the Records Management Act, the State Archivist reviews records that the State Records Administrator
deems to be subject to “final disposition” and preserves, as “archival resources,” records that have permanent value for research
or for documenting significant aspects of state government. See Item D.7.a. Preservation of electronic records is included in
those responsibilities. See Item G.9.a.
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Public records statutes

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: North Dakota laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

For electronic records, a state agency/entity must provide at the requestor’s option either a printed
document or a copy in any other available medium. See Item A.4.a of Survey Report.
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Ohio
by Lisa Peters, Case Western Reserve Law School Library

χ

Is Ohio Addressing Permanency/Public Accessibility of Government Information
on the Web? Ohio has not yet addressed the permanency/public accessibility of
government information on the web. Ohio has begun to address the question of
retaining and providing access to electronic databases which it defines as CD-ROM,
magnetic tape and floppy disk.

Ohio does not recognize an absolute right to permanent public access for all government
information in any format.
Nor is this right recognized in spirit by the government
agencies responsible for retention or access to government records. However, some
government information is required to be kept permanently. A government record that is
required to be kept permanently will be subject to the public access laws permanently, no
matter what format it is in.
A record will be kept permanently if it falls into one of the following categories. If the
information is necessary for a state agency to carry out its duties and responsibilities, the
agency will be required to keep it permanently under a records retention schedule. (OHIO
REV. CODE ANN. §149.01 et seq. (Anderson 2001 & Supp 2001) (Documents, Reports,
and Records)). If information is necessary to support state government, it will be kept
permanently at the State Library, (OHIO REV. CODE ANN. §3375.02 (Anderson 1999)
(State librarian)). If information is of enduring historical value, it will be kept
permanently at the State Historical Society. (OHIO REV. CODE ANN. §149.31(A)
(Anderson 2001) (Archives administration)).
The government agencies responsible for the retention of and access to government
records are making attempts to increase and clarify access to electronic government
information. The State Library, in its role as administer of the state depository program,
has suggested legislation to bring electronic government information into the depository
library program. (Ohio State Library, Proposed Changes to Section 149.11 Of the Ohio
Revised Code, <http://winslo.state.oh.us/govinfo/149intro.html> (last modified 11/00)).
The State Archives has created an Electronic Records Committee, which among others
things, has attempted to create cooperative agreements to preserve and provide access to
electronic records. The Ohio Electronic Records Committee, has published Databases as
Public Records Guidelines,
<http://www.ohiojunction.net/erc/databases/databasesguidelines.html> (last modified
2/13/02). Unfortunately these efforts have not been supported by the Ohio legislature.
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An electronic format for records offers government a powerful information tool that
enables information to be manipulated, organized and subdivided into databases that
provide easy access to information that can increase government efficiency. Although
hardware and software costs can be great especially given the rapid obsolesces of both,
the ephemeral nature of electronic information when a record can be deleted with the tap
of a key, and the fluid nature of electronic information, government officials need to
recognize the impact of the electronic format on the nature of the information.
Some government officials do recognize this impact. However this recognition has not
reached the state legislature. The legislature needs to support the efforts of its agencies
responsible for state information by passing legislation that funds cooperative agreements
to preserve and provide access to electronic records, including efforts of the State
Archives.
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Table 1: Ohio laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act
Public access laws

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

9

9
9

See note 2

Permanent public access
statutes
Depository library laws

See note 3

Other
Notes
1.

Records include any document, device, or item, regardless of physical form or characteristic, created
or received by or coming under the jurisdiction of any public office of the state or its political
subdivisions, which serves to document the organization, functions, policies, decisions, procedures,
operations, or other activities of the office. Materials sent to the Archives are items of historical value.
See Comment for Item A.2 of Survey Report.

2.

Public records are to be promptly prepared and made available upon request of any member of the
general public. See Item C. 3.

3.

The State Library has proposed changes in the depository program to include electronic documents.
See Item H. 10.
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In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

In
planning
only

9

See note 2

In actions
under way

9

Comments

Table 2: Ohio state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

9

Chief Information Technology
Officer/Office
State Archivist/Archives

See note 3

See note 4

The State Librarian has proposed changes in the depository library law to
include electronic documents. See Item H. 10.

See note 5

4.

9

9

The Office of Statewide IT Policy under the Ohio Dept. of Administrative Services has issued guidelines on
the preservation of electronic records.

5.

A state records administrator is responsible for the management of state
records including the oversight of state agency record retention, transfer
and disposal of records. The State Auditor has final approval. See Item A.
5..

9

9

1.

9

State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

The Ohio Historical Society functions as the state archives administration. The State Archives has created
procedures for the transfer of records. See Item G. 3 and Item G. 5. The State Archives established an
Ohio Electronic Records Committee. The Committee adopted guidelines entitled, Ohio Electronic Records
Guidelines. See Item G. 10.

Notes

3.

The State Librarian is responsible for maintaining a comprehensive collection of official documents and
publications of the state. See Item H. 4 and Item H. 7. The State Library has proposed changes in the
depository program to include electronic documents. See Item H. 10. The State Library of Ohio, the Ohio
Historical Society, the Ohio Supercomputer Center and the Ohio Department of Administrative Services
participated in the Ohio Joint Electronic Records Repository Initiative until funding for the initiative was
discontinued. See Item J.1.
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9

9

9

Comments

9

See note 1

ADDRESS

ISSUES

ADDRESS RETENTION

SPECIFY

ELECTRONIC FORMAT

SOFTWARE/HARDWARE
REQUIREMENTS

9

AUTHENTICATION ISSUES

Public records statutes

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Ohio laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

The Office of Statewide IT Policy has issued guidelines on these areas in a document entitled,
Electronic Records. See Item B. 4. Also: Ohio Electronic Records Guidelines, See Item G. 10.
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Oklahoma
by Melanie D. Nelson, Mabee Legal Information Center, The University of Tulsa College of Law

χ

Is Oklahoma Addressing Permanency/Public Accessibility of Government
Information on the Web? Oklahoma has not begun to address Permanent Public
Access of state government web site information. It has in place a statutory system
administered by the State Librarian that seeks to preserve government records in print,
microform, and computer files, but there is no plan that addresses permanent public
online access to those records or state government web site information.

The State of Oklahoma currently has statutes, which provide the State’s citizens with
information about their government through a system administered by an information
professional, the State Librarian. The system as evidenced by the statute, bases retention
on print, microform or computer file formats. The statutory mechanism for providing
citizens with information is predicated on an outdated concept of technology and patron
expectations. It lacks a stated policy that addresses the state’s role in the provision of
permanent public access to electronic information.
Oklahoma’s “Records Management Act,” Okla. Stat. tit. 67, § 201 et seq., declares as its
purpose the promotion of economy and efficiency in the day-to-day record keeping of
state and local governments in order to facilitate and expedite government operations.
The act as amended in 1989, recognizes in the definition of a record, the existence of
records in computer format and includes “material, regardless of physical form or
characteristics made . . . pursuant to law or ordinance or in connection with the . . .
expenditure of public funds.” It seems fair to infer that electronic materials could be
included as a storage or retention tool in this definition as technology exists which makes
that a viable alternative. The statute does not on its face address electronic access or
information sharing on such a universally available source as the Internet.
Encouragingly, the “Records Management Act” gives the State Librarian the
administrative responsibility for state records management with the power to establish
standards, recommend improvements in the program according to current practices in the
field of records management, to identify essential records for inclusion in the program
and to receive reports from agencies that are required by law. This indicates that the
State Librarian has the potential for a great deal of leadership in guiding policy in the area
of permanent public access not only of state “records” but also, of agency publications.
There has been no litigation under the public records statutes that would clarify the state’s
role in permanently maintaining electronic public records beyond the language of the
“Records Management Act.” The statute could be interpreted to include electronic web
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access of state records. Unfortunately, Oklahoma as many other state government is
facing such fiscal stress that the costs of any “extras” must be carefully weighed. When
the State Library is facing cut backs in its basic services, progress toward permanent
public access of electronic information will be slowed. Perhaps, the most that can be
expected is that the legislature specifically include in the law a policy that will explicitly
encourage permanent public access of electronic information even though the funds will
not be immediately forthcoming for a full out effort in this direction.
Oklahoma law recognizes in its “Open Records Act,” Okla. Stat. tit. 51, § 24A.1 et seq.,
that the State’s power is resident in the People of Oklahoma, thus recognizing the right of
individuals to be fully informed about their government so that they may efficiently and
intelligently exercise their rights as citizens. Oklahoma provides its citizens with access
to government information through this “Open Records Act” and by the establishment of
a Publications Clearinghouse within the State Library to act as a depository of state
agency documents, regardless of format, with a plan to distribute them to participating
libraries and permanently retain copies of them in the State Library. The retention format
presented in the statute seems to emphasize microformats but includes publications
created by public expenditures in all units of State government.
The State has been a leader in placing primary legal research resources for the State on
the web, as seen in the Oklahoma State Court Network (OSCN). Many other primary
legislative documents, bills, and reports are available through the State’s Legislature
website. The current Oklahoma Administrative Code (OAC) and Register are now
accessible through the web and most agencies have web sites but the commitment to
permanent public access for these electronic materials is uncertain.
As the citizens of the State of Oklahoma become more intelligent consumers of electronic
information, there should be a concomitant governmental policy that addresses
permanent public access and will allow for the changing needs and expectations of the
people who hold inherent power within the State. The State Library and citizens
throughout the State will have to coalesce to achieve success in establishing and funding
permanent public access for State government electronic information.
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Table 1: Oklahoma laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act
Public access laws

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

9

Comments
See note 1

9
9

9

See note 2

9

9

See note 3

Permanent public access
statutes
Depository library laws
Other

Notes
1.

Under the Records Management Act, the State Librarian and State Archivist serves as the State
Records Administrator. The Administrator is responsible for standards used in preparing retention
schedules for state records. See Item A.7.b of Report. Records include computer media. See
Comment for Item A.3.

2.

The Director of the Department of Libraries – another title held by the State Librarian and State
Archivist – is responsible for directing the Publications Clearinghouse. The Clearinghouse is required
to preserve two copies of state publications from every state agency. See Item C.5.a. These public
access laws include the state’s depository library laws. The Publications Clearinghouse administers
the depository library system and distributes state publications to participating libraries. Depository
libraries must provide free public access to such publications. See Item C.6.a. State publications
include any format, method of reproduction, or source. See Item C.3; see also Item I.2.b.

3.

The public access laws include the state’s depository library laws. See note 2 above.
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Addressing accessibility of information
As Professional Practice
or “Best Practice,” Etc.
In
planning
only
In actions
under way

See note 2

In
planning
only

As controlled by law
In actions
under way

9

See note 2

As Professional Practice
or “Best Practice,” Etc.
In
planning
only

In actions
under way

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

See note 1

9

9

See note 1

9

2.

Comments

Table 2: Oklahoma state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other
Notes
1.

Under the Records Management Act, the State Librarian and State Archivist serves as
the State Records Administrator responsible for administering retention schedules for
state records. See Note 1 of Table 1. The State Librarian and State Archivist also
serves as the Vice Chairman and Secretary of the Archives and Records Commission.
The Commission has final authority for disposition of all public records. See Comment
for Item G.2. By all indications, actions addressing the permanency and accessibility of
electronic state government information are undertaken through the Oklahoma State
Library. Owing to the multiple offices held by the State Librarian and State Archivist, the
State Library’s actions either directly or indirectly affect the depository library program
and other activities. See Item I.7.

The Oklahoma Department of Libraries created “Selected
HotLinks” pages on its web site: ODL Online. The links lead to
particular “documents” found on various state agency web sites.
Librarians attempt to check all agency web sites once a month to
identify new “documents” to add to ODL Online. They look for
reports, rules, laws, standards, regulations, guides, manuals,
handbooks, newsletters, etc. Agency web site as a whole are not
treated as documents; nor are FAQs, mission statements, and
“what’s new” pages. To assure the preservation of significant
online documents, Oklahoma Department of Libraries makes
three paper copies of the web pages. It retains two copies for
itself and one copy to microfiche for distribution to depository
libraries. See Item I.7.
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Public records statutes

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Oklahoma laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

None of the laws in question specially address electronic format issues.
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Oregon
by Diana Gleason, Eastern Oregon University

9

Is Oregon Addressing Permanency/Public Accessibility of Government Information
on the Web? Oregon has begun to address Permanent Public Access of state government
web site information. It is still in the planning stages but an inter-agency task force was
formed to work on long-term preservation of Oregon state electronic resources.

Permanent public access to electronic government information in Oregon is beginning to
become a reality. Oregon does not have specific statutory, regulatory or policy
requirements for permanent public access to electronic government information. Informal
efforts to ensure such access are as follows:
1. Interpretation of the statutory public access requirements for government
information to imply that the State Library has a responsibility to maintain the
archive in order to ensure permanent access.
2. Creation of an inter-agency task force to work on long-term preservation of
Oregon state electronic resources. Agencies represented include the State
Archives, State Library, Information Resources Management Division of the
Department of Administrative Services, and the State Printer (Publishing and
Distribution).
3. Acknowledgment by the State Librarian, State Archivist, State Law Librarian and
Information Resources Management Division spokesperson of some degree of
responsibility to permanently maintain government information.
Oregon has a history and culture of citizen involvement in government activity. Strongly
worded policies and statutes require open public meetings and access to public records
and government information. The only reason Oregon doesn’t have a freedom of
information act, one interviewee said, is because the open records and meetings laws
exceed federal requirements. In addition, Oregon has a constitutionally mandated State
Printer, and statutorily mandated State Library, State Archives, State Law Library, state
depository program, Information Resources Management Division and state technology
plan. These agencies work collaboratively to provide access to government information.
Such an environment makes Oregon well-situated for introducing legislation that ensures
permanent public access to electronic government documents.
There are two places in Oregon law where language could naturally be inserted to make
such a reality. First, the term “government documents” could be added to Or. Admin R.
166-010-0000, which requires “storage for permanently valuable public records and
access to those public records in the official custody of the State Archivist.” Second, the
term “permanent public” could be added before the word “access” in the State Library
policy found in Or. Rev. Stat. § 357.001(5). The policy states that “(i)t is the basic right
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of citizens to know about the activities of their government, to benefit from the
information developed at public expense and to enjoy access to the information services
of state agencies.”
The inter-agency task force on electronic archiving is not waiting for legislation to begin
an electronic archiving pilot project with the Department of Consumer and Business
Services. Recommendations gleaned from the pilot project on how and why such
archiving should be done will be made to the executive and legislative branches.
Legislative proposals to make permanent public access to electronic government
information a reality in Oregon will most likely come as a result of the recommendations
from the inter-agency task force.
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Table 1: Oregon laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes

Permanency
addressed

Accessibility
addressed

9

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

9

Freedom of Information Act
Public access laws

Comments
See notes 1 & 2
See note 3

9

See note 4

9

See note 5

Permanent public access
statutes
Depository library laws
Other
Notes
1.

Regulations address verification, indexing, storage, expungement, access and retention of digital
documents. See Item A.4 of Survey Report. Regulations also state that agencies need to "identify
essential electronic records, regardless of medium or physical format, and store security copies off
premises, along with system documentation." See Item A.5.b.

2.

Agencies have to make available on the Internet reports that the agency is required to publish.
Administrative rules address public record digital imaging issues. See Item A.4.

3.

Oregon does not have a FOIA but the public records and public meetings laws act together to meet or
exceed FOIA requirements. See Comments to Item B.1.

4.

It is policy to ensure that state agency information in electronic form is available to citizens through a
system of depository libraries and this is a basic right of citizens. See Items C.6 and C.7.

5.

It is policy to ensure that copies of all public documents and access to state agency information in
electronic form are available to citizens through a system of depository libraries. See Item I.2.
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9

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

9
9

9

See Note 1 of Table 1. Also, the State Archives has identified, tracked and preserved
databases that have "essential value to agencies." See Items G.9 and G.10.

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

See note 2-3

See note 6

9

See note 4

9

See note 7

See note 5

9

See note 8

5.

See Note 4 of Table 1.

The State Printer and Printing and Distribution works with the State
Archives and State Library to maintain electronic access and PDF format of
agency documents. See Comments to Item F.9. An interagency task force
comprised of P&D staff and the e-government team of the Information
Resource Management Division was recently formed to identify and better
present important government information and internal documents. The
task force will also address the issue of how and when P&D should “grab”
agency materials for archive. See Item F.5.c. and Comments to Item F.10.

The State Law Librarian acknowledges a responsibility for permanent public
access of government information including a digitization project. See Item
H.12.

7.

See Note 2 of Table 1.

6.

9

9

Comments

Table 2: Oregon state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

An inter-agency task force was recently established to work on long-term preservation of
state electronic resources. See Item H.10.

Notes
1.

3.

The Director of the Oregon Department of Administrative Services as Chief Information
Officer is involved in an inter-agency task force to work on long-term preservation of state
electronic resources. See Items D.9 and H.10.

4.

The State Librarian interprets the statutory public access requirements to imply a need to
maintain the archive in order to ensure access and to mean that the State Library is a
leader in maintenance of electronic publications. See Item H.9.

8.
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Public records statutes

9

9

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Oregon laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws

9

See note 2

Permanent public access statutes
Depository library laws
Other

Notes
1.

See Note 1 of Table 1.

2.

Various forms of electronic storage medium are included in definition of public document. See Item
A.3.
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Pennsylvania
by Patricia Fox, Widener University School of Law Library

9

Is Pennsylvania Addressing Permanency/Public Accessibility of Government
Information on the Web? Pennsylvania has begun to address the issue of government
information on the web, however it has not addressed the permanency of the
information, with the exception of the need to archive agency policies and guidelines
that are only available on the web when the materials located on the website might be
subject to litigation.

Permanent public access of state government electronic information is not a mandated
reality in Pennsylvania. No legislation has been introduced to address permanent public
access and there does not appear to be any plans for the legislature to introduce
legislation in the near future. The Executive Branch does recognize the importance of
archiving and retaining electronic information in all of its formats. The Office of
Administration has issued a variety of management directives which specifically address
the retention and disposition of electronic records including a directive titled Web Site
Records Retention, Information Technology Bulletin (See comments under section B.5 of
Survey document). The directive which addresses web site records retention does not
require that web snapshots or inventories of web pages be retained.
<http://www.oit.state.pa.us/oaoit/cwp/view.asp?a=12&Q=74119&oaoitPNavCtr=|1876|#
3686> (Issued July 24, 2001; Updated October 26, 2001))
The Pennsylvania State Archives, under the Pennsylvania Historic Museum Commission,
works with agencies to implement the record retention policies issued by the Office of
Administration. (PA. Exec. Order No. 1992-1). The Archives is working to preserve and
inventory electronic information, including web snapshots of the Pennsylvania web page,
even though this is not mandated by law. The concern is, however, that this is an archival
process, rather than a public accessibility function.
The Judiciary and the Legislature are also using technology to provide access to
information. The Administrative Office of Pennsylvania Courts <www.aopc.org> makes
available court opinions from the Commonwealth, Superior and Supreme Court as well
as court rules and other forms of information relating to the courts. The Legislature
<www.legis.state.pa.us> makes available the state’s administrative regulations as well as
bills and other legislative information. The Pennsylvania Legislative Reference Bureau
<http://palrb.us> is currently working on a project to digitize all session laws and make
them available to the public over the Internet. Pennsylvania’s codified statutes, however,
are not yet available in a free, electronic format to the general public.
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State agencies are encouraged to provide information via the Pennsylvania homepage and
do so. While there are provisions for archiving “electronic records” there is not an
equivalent mandate for “electronic information.” There is serious concern among the
depository community that they are not receiving agency web publications for cataloging
and maintenance as required by law. (See I.7 in survey document).
Pennsylvania has a newly amended Open Records Law, H. B. 2100, 2001 Sess. (Pa.
2002), which will take effect January 2003. The law will be codified at PA. STAT. ANN.,
tit. 65, §66.1(2003). The Pennsylvania legislature recognizes the need to define a record
as existing "in any form." This was done with the intent of assuring electronic records
are included in this definition. Under this legislation, however, Pennsylvania still
maintains a very narrow definition of what constitutes a "public record." (PA. STAT.
ANN., tit. 65, §66.1(2003). This bill does not apply to the Legislature or the Judiciary.
Pennsylvania recognizes the importance of using technology to provide the public with
government information. They recognize that public records, as defined by law, should
be retained and accessible.
Legislation is needed in Pennsylvania to assure that all branches of government take the
necessary steps to see that electronic government information is retained permanently in a
publicly accessible format. Accessibility of electronic records and information should be
the goal rather than retention. Regulations concerning the depository library program
should be written to assure that agencies provide documents, in any format, including
web information and electronic publications, to the State Library for proper classification
and distribution. There is currently no enforcement mechanism requiring them to
comply. The concern among the library community that electronic information and
publications are being lost needs to result in advocacy efforts to make permanent public
access of government information a reality.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

214

PENNSYLVANIA STATE REPORT

Table 1: Pennsylvania laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

Public records statutes
Freedom of Information Act
Public access laws
Permanent public access
statutes
Depository library laws

See note 2

Other
Notes
1.

Act 100 of 2002 defines record as “any document maintained by an agency, in any form, whether
public or not”. The act went into effect on January 1. 2003.

2.

Pennsylvania regulations define publication as print or otherwise reproduced item. The depository
library statute has not been interpreted to mean electronic government information distribution. H.B.
2100, 2001 Sess. (Pa. 2002), which will be incorporated into section 66.1 of Title 65 of the
Pennsylvania Code changed the definition of record to “any document maintained by an agency, in
any form, whether public or not”. This may prompt a change in the administrative regulations that are
based on the new statutory definition to include electronically formatted items. See Comment for Item
I. 2.b of Survey Report.
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9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9
9

9
9

1.

One of the Office for Information Technology’s principles is to improve public access to government
information and services using the Pennsylvania homepage. See Item E. 3. The Office has issued an
Information Technology Bulletin on “Web Site Records Retention Policies”. This bulletin addresses
web pages/documents and subsequent revisions to pages which change policies, procedures,
guidelines and/or rules that exist only on the web and states that these pages/documents must be
added to agency record retention schedules. Web page/system snapshots are not required to be
retained unless a web site has a high risk of being part of litigation. See Comment for Item D. 9.

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information
As controlled by law
In
planning
only

See note 1

In actions
under way

9

See note 2

See note 3

See note 4

4.

Agencies are responsible for creating, scheduling and disposing of electronic
records.

See note 5

5.

The Governor’s Office has issued a series of Management Directives on
records retention and access including no. 210.5: Records Management; no.
210.10: Electronic Records Management; no. 210.13: Retention and
Disposition of Records Created on Electronic Mail (E-mail) Systems.
Management Directive 210.5 states that the Pennsylvania records
management program shall “ensure the maintenance and retention of agency
records, regardless of format, in accordance with the administrative, legal,
and fiscal needs of state government”. It should also “identify and ensure
continuing access to permanently valuable records”.

9

9

Comments

Table 2: Pennsylvania state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

The State Archives is located within the Pennsylvania Historical and Museum Commission. The State
Archives is working with state agencies to conduct an “Electronic Inventory, Analysis and Scheduling of
Agency Electronic Records” for all agencies under the Governor’s jurisdiction. See Item G. 10. The
Archives is working with the executive branch to archive the Pennsylvania state webpage.

Notes

3.

State depository regulations do not address electronic formatted documents. The regulation stating
that agencies must deposit copies of publications with the State Library lacks an enforcement
mechanism and agencies have been remiss in supplying the State Library with electronic materials.
See Item I. 7. See also Table 1, note 2.
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AUTHENTICATION ISSUES

Comments

9

See note 1

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Pennsylvania laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Public records statutes
Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

9

9

9

Note
1.

The Governor’s Office has issued a series of Management Directives on the creation, maintenance,
scheduling, and disposition of electronic records; Management Directive 210.10; no. 210.9; and no.
21.12
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Puerto Rico
by Pedro Padilla-Rosa, Foreign and International Law Librarian, University of Puerto Rico Law
Library

χ

Is Puerto Rico Addressing Permanency/Public Accessibility of Government
Information on the Web? Puerto Rico has not begun to address Permanent Public
Access of state government web site information.

Due to the limited scope of legislation, lax enforcement of existing statutes, and the
paucity of public information in electronic formats, permanent public access of
commonwealth government electronic information is not a reality in Puerto Rico. The
government, including the executive, legislative, and judicial branches, is, however,
attempting to address the issue of the citizens’ right to access public documents.
Public access to Puerto Rican primary sources of law is limited. The Puerto Rico
Department of State distributes Leyes de Puerto Rico [Laws of Puerto Rico], Leyes de
Puerto Rico Anotadas [Laws of Puerto Rico Annotated], and Reglamentos del Estado
Libre Asociado de Puerto Rico [Regulations of the Commonwealth of Puerto Rico] free
of charge to various government agencies, including the University of Puerto Rico Law
Library. Statutes and regulations are not distributed in electronic format. Decisions,
resolutions, orders, rules, and regulations of the Supreme Court of Puerto Rico can be
requested and are sent via e-mail to government agencies as well as to all law schools in
Puerto Rico.
One must conclude that there is no meaningful electronic public access to primary
sources of Puerto Rican law. Even the electronic distribution of the Supreme Court
decisions, resolutions, orders, rules, and regulations is by request only and is provided to
a limited number of agencies and the law schools. A public patron must visit one of the
selected agency offices or one of the law schools to access the document.
Practical access to other types of government information is even more problematic. By
virtue of statute, government agencies are required to send almost all publications
produced by the three branches of the Commonwealth government to the Legislative
Library. Another repository of these agency documents is the Puerto Rican Collection of
the University of Puerto Rico Lázaro Library in Río Piedras. The reality is that few
agencies comply with the statutory requirements. Furthermore, neither of these libraries
has fully cataloged or created databases of the limited documents that they do receive,
thus limiting their accessibility. The statutory scheme fails to specifically address
government information in electronic formats and neither library is equipped to
effectively disseminate such information in electronic format.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

218

PUERTO RICO STATE REPORT

The legislative and the executive branches are both attempting to address the issues of the
public’s right to access public documents, including electronic government information.
During a recent legislative session, at least five bills were introduced either in the House
or the Senate.
PS 1599 (Senate Bill 1599) would create the Government Free Access to Information
Act. PS 252 (Senate Bill 252) would enact the Electronic Access to Legislation Act. PS
139 (Senate Bill 139) would create the Environmental Information Access Act. PC 14
(House Bill) would create the Access to Environmental Information Act. PC 2621
(House Bill 2621) would require municipalities to make their ordinances and resolutions
available to the public.
The executive branch, through its Government Information Technology Program, is
trying to provide online public access to agency information. The EGov Initiative, the
creation of an Office of Statistics, and the release of the first version of the
Commonwealth Portal are three examples of the executive branch’s recent efforts to
improve electronic access to government information.
In order for any of these efforts to succeed, however, the government has to provide
financial resources to implement proposed legislation dealing with public information
issues. There is also a need for an intensive educational effort among public employees
on the importance of citizens’ right to access public documents. Unfortunately, many
government employees have adopted a proprietary attitude toward their agency
documents, somehow perceiving them as “secret” information.
An alliance among librarians, law firms, the Puerto Rico Bar Association, the Chamber of
Commerce, and the media will be needed in order to persuade the legislative and
executive branches to make permanent public access to government information a reality
in Puerto Rico.
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Table 1: Puerto Rico laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes

9

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

Freedom of Information Act

See note 2

Public access laws

See note 2

Permanent public access
statutes
Depository library laws

See note 3

Other

Notes
1.

The definitions of “document” and “public document” in Puerto Rico’s public records act indicate that
provenance is the main criteria for determination of what constitutes a public record; format is
inconsequential. See Comments to Item A.4 of Survey Report. Emphasis has been placed on
conservation and preservation of public documents, rather than access. See Comments to Item A.6
of Report. Legislation pending at the time of the Report indicates that the question of citizen access
has grown. See Comments to Items B.1 and C.1 of Report.

2.

Puerto Rico has no Freedom of Information statute. However, legislation pending at the time of the
Report indicates that interest in citizen access to government information has grown. See Comments
to Items B.1 and C.1 of Report.

3.

No depository system for state publications exists. Publications appear to be included in the scope of
the term “public document” in Puerto Rico’s public records act. See Comments to Item A.4 of Report.
The Puerto Rico Public Documents Administration is responsible for making documents available to
the general public. See Items G.8.a and G.9.a of Report. Under the public records act, agencies are
required to deposit a copy of each report, bulletin, magazine, or book published by and disseminated
within the government.” In reality few of the government departments send their publications to the
institutions. See Comments to Item I.1 of Report.
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In
planning
only

In
planning
only

As Professional Practice
or “Best Practice,” Etc.
In actions
under way

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

Comments

See note 1

See note 2

See note 2

9

In actions
under way

As controlled by law

Addressing permanency of information

Table 2: Puerto Rico state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library

Depository Library Program

See note 3

State Law Librarian/Library

State Printing/Printing Office

See note 2

See Comments to Item F.1 of Report.

Individual agencies creating
information

3.

See note 4

4.

Although statutory requirements for deposit of state publications with the
Puerto Rico Legislative Library would seem to present possibilities for
reform of access, few publications are sent there by government agencies.
See Item K.1.a of Report.

Other

1.

See Note 3 of Table 1.

The CIO’s EGov initiative will provide approximately one thousand online services to
citizens. Information regarding the regulatory processes, rights to service, and government
accountability will be available for universal access. See Item D.9.a of Report.

Notes

2.
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Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Puerto Rico laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

Puerto Rico’s public records act specifies “born digital” materials in its definition of public documents.
See Comments to Item A.4 of Report.
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Rhode Island
by Emilie Benoit, Roger Williams University School of Law Library

9

Is Rhode Island Addressing Permanency/Public Accessibility of Government
Information on the Web? Rhode Island has begun to address the permanency/public
accessibility of government information on the web. State government electronic
information is available and retained through many websites including those of the Rhode
Island General Assembly, the Secretary of State, the Attorney General, and the Rhode
Island State Judiciary. Snapshots of state government websites are being taken and
discrete web documents are being downloaded to a limited extent. The Rhode Island
General Assembly is required by statute to maintain a website which provides public
access to bills, statutes and other legislative material. Material placed online since the
website’s inception is permanently maintained.

In many ways, permanent public access to state government electronic information is a
reality in Rhode Island. Several Rhode Island statutes explicitly or implicitly mandate
permanent public access to state government electronic information. Various state
officials, including the State Archivist, State Librarian, Acting State Law Librarian,
Acting Chief Information Officer and Chief of Library Services, acknowledge
responsibility to permanently maintain government information.
The public’s access to state government electronic information is mandated by the Access
to Public Records statute, which provides, subject to certain exemptions, that the public
shall have the right to inspect and/or copy records kept or maintained by state
government bodies. Public records are defined to include electronic records. Requests
for access to state government records are handled through the agency responsible for the
record and, if access is denied, through an appeal to the Department of Attorney General.
The State Archivist is required by statute to accept for deposit the print or electronic
records of any state or local agency or of the state legislature which are deemed to
warrant preservation and to protect and preserve records. He/she is required to permit
archived records to be inspected, examined and copied and must provide a public
research room where state archival material may be studied.
The Rhode Island State Law Librarian and the Rhode Island State Librarian are mandated
to provide access to and preserve government publications, including electronic
government records. A State Publications Clearinghouse program, run by the State
Librarian, has been established to systematically collect and distribute state publications
to libraries throughout the state in order to facilitate public access to publications issued
by state agencies, and also to maintain a complete and permanent collection of state
publications. State regulations require that depository libraries permanently retain all
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state publications, regardless of physical form or characteristics, made available
electronically or printed.
The Office of Library and Information Services (OLIS) is responsible for information
gathering, processing and resource sharing in Rhode Island. The Information Resources
Management Board (IRMB) is charged by statute for developing policy direction for state
government information and is involved in the development of the new state portal at:
www.RI.gov.
The Public Records Administration was established to administer a public records
program, which includes the operation of a record center to manage the maintenance,
retention, and preservation of print and electronic records. Legislation exists creating a
Permanent Commission on Government Information, the purpose of which is to develop
and recommend to the General Assembly and the Secretary of State the implementation
of government information systems that are readily accessible to the public, coordinate
information exchanges between state agencies and develop training programs for state
employees in the use of new technologies.
State government electronic information is available and retained through many websites
including those of the Rhode Island General Assembly, the Secretary of State, the
Attorney General, and the Rhode Island State Judiciary. These websites are all accessible
and searchable via www.RI.gov. Snapshots of state government websites are being
taken and discrete web documents are being downloaded to a limited extent. The Rhode
Island General Assembly is required by statute to maintain a website which provides
public access to bills, statutes and other legislative material. Material placed online since
the website’s inception is permanently maintained. The Secretary of State is required by
statute to keep a permanent register of all state government agency rules and regulations
open to public inspection. A law was enacted in 2001 which required every state agency
to refile a certified print copy and an electronic version of all its lawfully adopted rules on
or before January 2, 2002. A “Rhode Island Rules and Regulations Interface/ Rules
Tracker” was implemented by the Secretary of State on June 3, 2002, which provides free
searchable electronic access to, and e-mail notification of, all the rules and regulations of
all state agencies. Rules and regulations placed on line since the website’s inception in
1997 remain accessible through the website as well as in print format at the Secretary of
State’s Office. The Attorney General’s website contains current and historical
information including Advisory Opinions. The State Judiciary’s website likewise
contains current and historical court opinions which are retained in print.
As noted above, there has been significant recent reform in Rhode Island regarding
permanent public access to state government electronic information. It has been
suggested that future advocacy efforts be directed toward assuring that sufficient
resources continue to be made available to ensure permanent public access to state
government electronic information.
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Table 1: Rhode Island laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

9

9

See note 2

Freedom of Information Act
Public access laws
Permanent public access
statutes
Depository library laws
Other
Notes
1.

Public records in the statutes refers to “all documents, papers, letters…magnetic or other tapes,
electronic data processing records, computer stored data…regardless of physical forms or
characteristics made or received pursuant to law or ordinance or in connection with the transaction of
official business by any agency… See Comment for Item A. 3 of Survey Report.

2.

The definition for state publication from the depository library laws “means any publication regardless
of physical form or characteristics produced, made available electronically, printed, purchased, or
authorized for distribution by a state agency, except those required for official use only for
administrative or operational purposes.” See Item I. 2.a and 2.b. In addition, regulations state that
the “State Library, Providence Public Library and the University of Rhode Island Library will retain all
documents permanently except for ephemera and transmittals.” See Item I. 3.a.
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In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 1

In
planning
only

9

See note 2

In actions
under way

9

See note 3

Comments

Table 2: Rhode Island state entities addressing the permanency and public accessibility of electronic
government information

State Entity

9

See note 4

9

9

9

See note 5

Public Records Board

State Archivist/Archives

9

9

Chief Information Technology
Officer/Office

State Librarian/Library

9

9

State Law Librarian/Library

See note 6

One of the functions of the State Librarian is to “receive and preserve all
books and documents which may be sent to or purchased by the library”.
See Item H. 5. The State Librarian has been involved in initiatives to place
state rules and regulations online and the scanning of executive orders to
preserve them in electronic form and to provide electronic access. See
Item H. 10(a).

9

See Item H. 10(a) referring to the State Law Librarian

9

4.

See Note 2 of Table 1

Depository Library Program
State Printing/Printing Office

5.

See note 7

6.

Individual agencies develop regulations for access policies and record
control schedules for public records. See Item A. 1.

9

There is a Public Records Advisory Commission, within the Secretary of State’s Office. The Secretary of
State appoints a public records administrator who shall “establish and administer a public records
management program, including the operation of a record center or centers, and appoint a director who will
apply efficient and economical management methods relating to the creation, utilization, maintenance,
retention, preservation, and disposal of records.” See Item A. 5(a) .

7.

9

Individual agencies creating
information
Other

1.

Goal 4 of the Information Resources Management Board’s Five-Year Plan – FY 2002- FY 2006 is to “assure
convenient public access to government information and services”. See item E. 3(a) and Item E. 5.

Notes

2.
3.

The statute states that the division (state archives) shall be the “official custodian and trustee for the state of
all public records of permanent historical, legal or other value, regardless of physical form or characteristics,
which are transferred to it from any public office of the state or any political subdivision thereof”. See Item
G. 7(a). See also Item A. 6(a) setting forth the purpose of the “Access to Public Records” which states that
“The public’s right to access to public records and the individual’s right to dignity and privacy are both
recognized to be principles of the utmost importance in a free society.” See Item G. 10 (a) referring to a
federal grant received by the Archives to determine the best methods and best practices for an electronic
records program.
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AUTHENTICATION ISSUES

Comments

9

See notes 1 & 2

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Rhode Island laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Public records statutes
Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws

9

Other

9

9

9

Notes
1.

State agencies should manage all information in accordance with any applicable public records laws
relating to the authenticity and legal acceptance of records. (IRMB Policy – 12/18/97)

2.

These topics are addressed in the “Uniform Electronic Transactions Act”. See Item A. 1(a) and item
A 5 (a). See also R.I. Gen. Laws § 42-127.1-18, which provides: “Acceptance and distribution of
electronic records by governmental agencies. – (a) Except as otherwise provided in § 42-127.1-12(f),
each governmental agency of the state shall determine whether, and the extent to which, it will send
and accept electronic records and electronic signatures to and from other persons and otherwise
create, generate, communicate, store, process, use, and rely upon electronic records and electronic
signatures; provided, however, all determinations shall be governed by the provisions of title 38.
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South Carolina
by Steven D. Hinckley, University of South Carolina School of Law

χ

Is South Carolina Addressing Permanency/Public Accessibility of Government
Information on the Web? South Carolina has not begun to address Permanent Public
Access of state government web site information. The South Carolina Department of
Archives and History regulations on permanent retention do not cover electronic
records of any type, let alone web pages, at this time.

Despite encouraging signs within the last several years that South Carolina’s
governmental agencies are beginning to take meaningful steps to make public records and
agency publications freely available via the Internet, there has been no concerted effort to
establish programs to ensure current, continuous, and future access to government
records that are disseminated electronically. As a result, permanent public access to state
government electronic information is not yet a reality in South Carolina, and there is little
reason to believe that such a goal will be reached in the immediate future.
Indeed, South Carolina’s governmental agencies have made some impressive strides in
their use of the Internet as a means of disseminating public records and publications to
citizens of the state. Particularly impressive are web sites developed by the General
Assembly
<www.scstatehouse.net>
and
the
South
Carolina
Judiciary
<www.judicial.state.sc.us>, and the state has developed a noteworthy government
information portal <www.myscgov.com> to attempt to facilitate researchers’ searches for
electronic information. Other state agencies are beginning to follow suit, making it
possible for citizens to retrieve an increasing number of public records and publications
on personal computers.
While it is encouraging that the state’s citizens are becoming reliant upon government
web sites as convenient and comprehensive sources of public information, the fact that no
state laws or regulations speak to the permanence of electronic records is cause for great
concern that those records will not always be available. The current state Public Records
and Freedom of Information Acts and their attendant regulations are silent as to the
preservation and continuing access to electronic records. No one interviewed during the
preparation of this report was aware of any legislative or agency commitment to remedy
this glaring problem. At best, agencies involved in public records management, such as
the South Carolina Department of Archives and History, are trying to find grant funding
that would allow them to experiment with electronic records archiving. Thus far, those
efforts have met with limited success. The State Library has provided the Department of
Archives and History with several grants to fund the Department’s study of permanent
access to electronic records, but state budgetary shortages have limited the scope of these
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grants. In fact, the State Library itself has not been able to establish its own permanent
access program due to lack of funding.
If South Carolina is to ensure the permanence of electronic records, its government
officials and agencies must understand why this is a critical goal and what it will take to
achieve it. The state recently hired its first Chief Information Officer, who is charged
with the responsibility of creating the state’s first comprehensive information technology
plan. It is hoped that those concerned about permanent public access will be able to place
this important issue on the agenda as the state IT plan is developed. Certainly, the state’s
leadership in all branches of government has publicly recognized that South Carolina
must do a better job of adopting technology throughout its governmental and fiscal
infrastructure to compete with other southeastern states. However, with the state’s
economy in the depths of a multi-year crisis that has caused severe public-sector budget
cuts and drastic reductions in the state’s workforce, there is significant reason to doubt
that South Carolina will be able to devote the funds and manpower needed to develop and
implement a meaningful program to ensure permanent public access to electronic
government information in the near future.
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Table 1: South Carolina laws addressing the permanency and public accessibility
of electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

Public records statutes

See note 1

Freedom of Information Act

See note 2

Public access laws
Permanent public access
statutes
Depository library laws

See note 3

Other

Notes
1.

The general retention schedule for electronic records is covered in the South Carolina regulations, but
they cover only electronic records of temporary value, not electronic records that should be
maintained permanently. See Item A.5.b of Survey Report.

2.

South Carolina FOI laws are firm on the issue of access to public records in print but do not
acknowledge the existence of electronic records. See B.2.a and B.3-4 of Report.

3.

The State Library does not attempt to distribute or provide access to electronic state publications.
See Item I.2.b of Report.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law

In
planning
only

The Role of CIO is strictly advisory at present. See Item D.4.a of Report.

In actions
under way

1.

The State Archives has undertaken several planning initiatives related to permanency and
accessibility of electronic records. See Item G.10 of Report.

9

2.

The State Library does not attempt to distribute or provide access to electronic state
publications. See Item I.2.b of Report.

9

In actions
under way

9

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

5.

See note 4

See note 3

See note 2

See note 1

Comments

Table 2: South Carolina state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

3.

Notes

4.

The South Carolina Office of Legislative Printing and Information Technology Systems
administers the “South Carolina Legislature Online,” which provides access to many
legislative instruments back to 1975.
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AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

Laws

PROVIDE THAT

Table 3: South Carolina laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Comments

Public records statutes
Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other
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South Dakota
by Candice J. Spurlin, McKusick Law Library, University of South Dakota, and Suzanne M. Miller,
South Dakota State Library

9

Is South Dakota Addressing Permanency/Public Accessibility of Government
Information on the Web? South Dakota has begun to address Permanent Public Access
of state government web site information. The State Library in Pierre has partnered with
the South Dakota Department of Education and Cultural Affairs to pioneer a program
designed to collect electronic government information in one centralized database. The
program entitled SoDakLIVE found at
<http://www.sdstatelibrary.com/info/sodaklive.htm> went live on January 10th of 2003.
The Office of the Attorney General is currently working on proposing laws to ensure the
permanency and public access to these documents.

South Dakota’s branches of government have been generating electronic documents for
some years and making them available to the public through the State of South Dakota
Web site at <http://www.state.sd.us>. The legislative and judicial branches of the
government have been the most aggressive in making their documents available on-line,
while administrative agencies have been more inclined to provide the public with large
numbers of general public information documents, but have not included records such as
decisions, opinions, or administrative hearings. Even though state offices have been
providing the public with digital documents, there has been no legislation passed to
provide for the permanent preservation or archiving of these electronic documents. The
only statute that contains language that might be construed as preserving electronic
information is section 14-1A-A of the South Dakota Codified Laws, which includes the
language “compact disk, floppy diskette” that was added in a 1992 amendment.
While there are no statutes in place to guarantee Permanent Public Access (PPA) of
electronic documents in the state, the State Library in Pierre has partnered with the South
Dakota Department of Education and Cultural Affairs to pioneer a new program designed
to collect electronic documents in one centralized database. The State Library worked
with a South Dakota based company, BrightPlanet, to create a program entitled
SoDakLIVE. The description of the web site at
<http://www.sdstatelibrary.com/info/sodaklive.htm> states that it is a system of
hardware, software, and personnel devoted to making state government information more
easily accessible to the public through specialized indexing, shared subject terminology,
and search engines. SoDakLIVE gathers information from the three branches of state
government and the six public universities web sites, to provide a centralized search
service for citizens. Through SoDakLIVE, the State Library satisfies the statutory
mandate of S.D. Codified Laws § 14-1A by providing high quality searching of South
Dakota government organizations’ electronic publications.
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To date, the web site contains over 150,000 searchable web sites and publications. This
program is the beginning of a centralized effort to provide permanent public access to
state documents including PDF files of publications that in the past have only been
available in paper format. Phase two of the project will focus on encouraging
government offices to add metatags to their documents to ensure that their documents
will be harvested by SoDakLIVE. The third phase of this ambitious project will convert
archived paper documents to PDF files, add local government documents when possible,
and strive to guarantee the funding that will be needed to move documents from platform
to platform as technology advances.
It becomes ever more important that current openness laws are clarified and that new
laws are passed to preserve the electronic documents that are being centralized as a result
of the SoDakLIVE program which went live on the State Library web site on January
10th, 2003.
Newly-elected Attorney General Larry Long has responded to the need for new and
revised laws by forming a special Government Openness Task Force which is currently
made up of 35 individuals from across the state representing media, law enforcement,
local government, education, state government, librarians, private business and the
public. The Attorney General’s office has begun its effort to streamline South Dakota’s
laws by compiling a list of all identified openness statutes on its web site. The Task
Force has already met several times to begin its work of identifying issues that must be
addressed before the 2004 legislative session. Among the issues already identified by the
Task Force is the need for legislation that addresses the preservation of electronic
documents and insures their availability to the public. The progress of this Task Force
can be followed at the Attorney General’s Office web site at
<http://www.state.sd.us/attorney>.
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Table 1: South Dakota laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

Public records statutes

See note 1

Freedom of Information Act

See note 2

Public access laws

9

9

See note 3

9

9

See note 3

Permanent public access
statutes
Depository library laws
Other
Notes
1.

Under public records statutes the definition of “record” covers all materials “regardless of physical
form or characteristics.” See Item A.3 of Survey Report. However, it does not appear that the
Bureau of Administration and other state bodies participating in the state’s records management
program have interpreted the statutes to address retention or accessibility of electronic records. See
Comments for Item A.6; Item A.7.a. Applicable provisions of the statute have not been amended
since they were enacted in 1967.

2.

Various open records provisions are contained in the public records statutes and as miscellaneous
sections of other statutes. See Item A.6.a.

3.

The state’s depository library laws constitute its public access laws. See Item C.1.a. As the result of
a 1992 amendment, the relevant definition of “state publication” expressly covers “compact disk,
floppy diskette.” See Item C.2.a. The University of South Dakota at Vermillion is responsible for
permanently retaining state publications distributed through the depository program. See Item C.5.a.
The applicable depository program regulations specify requirements for public access. See Item
C.6.a.
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In
planning
only

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

Comments

See note 3

In actions
under way

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

See note 1

9

See note 3

See note 2

9

9

It appears the board that supervises records destruction has not interpreted the public
records statutes to cover electronic records. See Item A.5 of Survey Report. The board
consists of the Commissioner of Administration, State Auditor, Attorney General, AuditorGeneral and State Archivist.

9

3.

Table 2: South Dakota state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

The extent of the Archivist’s involvement in preserving and assuring accessibility of any form
electronic information is unclear. See note 1, above.

Notes

2.

The State Publications Library Distribution Center is a section of the State
Library and under the direction of the State Librarian; the Distribution Center
administers the depository library system. See Item I.1.a. The State Library
has mounted a digital project to gather, index, and provide for archiving of state
electronic publications. See Item H.10 of author’s narrative. This involved the
development of a deep web harvesting tool, a user-friendly interface, and
digitization of print materials so that all documents will be accessible
electronically, regardless of their original format on publication. The initial
phase of the program has made over 150,000 South Dakota state government
web sites and documents available for searching. The expectation is that the
project will go through several additional phases. See Item H.10.a.
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Public records statutes

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: South Dakota laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

None of the laws in question specially address electronic format issues.
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Tennessee
by Sybil Marshall, Katz Law Library, University of Tennessee

9

Is Tennessee Addressing Permanency/Public Accessibility of Government
Information on the Web? Tennessee has begun to address Permanent Public Access of
state government web site information. The State Library and Archives has recently
acquired a digital archive writer and associated software. They will collect all of the state
agency government documents and publications that were formerly published and
archived in print format, but that are now published in electronic format, in order to
archive them permanently and make them accessible. They will convert these documents
to durable microform that can be indexed, retrieved, redigitized, and delivered on request.
While patrons will not have direct remote access to these archives, someone could, for
example, email a state librarian with a request for a copy of the annual report of the
Department of Housing from 2002. The librarian could then quickly retrieve it from the
archive, automatically redigitize it in whatever format the patron requested (.pdf, Word,
WordPerfect, HTML, etc.), and email it to the patron, all within a matter of just a few
minutes. As of December 2002, all of the equipment and software necessary for this
project has been acquired and staff at the State Library and Archives have been trained on
using it. They are still working on a few minor technical issues but expect the system to
be ready to go fairly soon. The one remaining issue that they see as still requiring
resolution is finding the best way to make sure that they locate all of the government
documents and publications that should be archived, since the various state agencies do
not necessarily always notify the State Library and Archives of their publications, let
alone deliver them to the State Library and Archives. (Telephone interview with Wayne
Moore, Assistant State Archivist, Tennessee State Library and Archives, December 13,
2002.) They do not have any current plan to automatically scan state web pages, but
instead will, at least for the immediate future, rely on human effort to locate and scan the
pertinent documents.

Permanent public access to government information is, unfortunately, not a reality in
Tennessee. Tennessee does have a good, solid framework of laws with which to work.
TENN. CODE ANN. § 10-7-303 prevents most government records from being destroyed
without the unanimous consent of the Public Records Commission, and [TENN. CODE
ANN. § 10-7-503] creates the presumption that government records will be made
available for inspection by the public upon request. The statutes include both traditional
and electronic-format documents. Furthermore, the Tennessee State Library and
Archives is required to collect and maintain all government materials of archival,
historical, documentary, and reference value. [TENN. CODE ANN. § 10-1-104(a)(1)]
At first blush, these laws, taken together, may appear to give almost unimpeachable
protection to the public in its right to access government documents. However, there are
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several flaws that need to be corrected before Tennessee can be said to have adequately
safeguarded the right of its citizens to permanent public access to government materials
in any format. Tennessee’s current efforts to preserve and make permanently available
both electronic government records and electronic government publications could be
strongly bolstered by the addition of a few key legislative or regulatory changes.
Tennessee’s preservation of electronic government records is probably ahead of its
preservation of government documents. Because government records have been in
electronic format for such a long time (computerized driver’s license records, for
example, have long been a reality in most states), the procedures for storing them and
making sure they remain accessible are well-established and considered part of the
normal government routine. Government publications, such as annual reports by state
agencies, are newer to electronic format, and state employees do not seem to yet be
acclimated to the idea of making sure they are preserved and made permanently available
to the public. The Tennessee State Library and Archives is doing an excellent job,
particularly with the new Digital Archive Project, of ensuring that electronic government
publications do not get lost after initial publication, but the success of the project will
depend, at least for now, on the cooperation of other state government employees in
working with the State Library and Archives to identify these publications in the first
place.
There are other opportunities for reform with respect to the current law in Tennessee. The
first, and most glaring, need is to reinsert the legislative branch into the ambit of § 10-7303. As the law is currently written, the legislature has virtually no obligation to preserve
its records beyond the most basic: the acts it passes and the House and Senate journals
that note legislative events. The Acts and the Journals are preserved by means of the
Depository Library program. TENN. CODE ANN. § 12-6-108 requires the Secretary of
State to deposit copies of the Acts and the Journals with the designated depositories, and
TENN. CODE ANN. § 12-6-112 requires the recipient libraries to carefully preserve all
documents received via the depository program. Even the most basic legislative history
research in Tennessee is difficult, if not impossible, due to the paucity of records from the
legislative process that the General Assembly preserves. For example, it is the practice of
the general assembly to send original bills and “rough journals” to the State Library and
Archives for preservation. (Acts 2001, ch. 328 referred to the General Assembly’s
“practice of sending original bill records and rough journals to the state library and
archives for permanent retention.” 2001 Tenn. Pub. Acts 328, § 4.) However, there is no
legal requirement that those documents, or any others, be kept and made available to the
public.
Another avenue for reform could be to use the regulatory power of the Public Records
Commission. Their regulations could broaden the definition of a “record” to specifically
include more formats, and their regulations could do more to prompt state agencies to
seek actively to have their electronic publications archived and made available. The final
avenue for immediate reform lies in the laws and practices surrounding the publication
and maintenance of government publications. The state depository library system could

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

239

TENNESSEE STATE REPORT

be an effective means of assuring permanent public access to government documents,
both electronic and print format. However, the scope of documents and publications
covered in the ambit of the program needs to be broadened, and state employees need to
be better educated and motivated in ensuring that materials intended to be included in this
program actually do get included.

Table 1: Tennessee laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

9

9

See note 1

9

See note 2

Comments

Public access laws
Permanent public access
statutes
Depository library laws

See note 3

Other
Notes
1.

Electronic records are governed by/included in Tennessee state laws (See Item A.5.a of Report) that
both require public access and a unanimous vote of the Public Records Commission before any
public records can be destroyed (with the exception of legislative documents). See Item B.5.a of
Survey Report. The TN Attorney General has opined that records created at the state and municipal
levels may be created and kept in electronic format as long as the agencies comply with all statutes
and regulations governing the preservation and access of public records. See Item A.4.a of Report.

2.

See no. 1, above.

3.

The offices of the State Librarian and the State Archivist are combined in TN. See Item H.1.a of
Report.responsibilities may include archiving, i.e., permanent preservation. See Item C.5.a.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

TENNESSEE STATE REPORT
240

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

9

In actions
under way

9

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

See note 1

See note 2

See note 3

See note 4

4.

The Printing Division of the Department of General Services may
create web pages that are used to disseminate government
information, but its personnel do not participate in decisions as to
what materials should be disseminated. See Item F.5.c of Report.

See note 5

5.

The TN Secretary of State is required by law to publish certain core
state publications and is committed to maintaining permanent
accessibility to the archives of the Web-based versions of this
material. See Items F.5.c, F.9.a, F.10.a, and I.2.a of Report.

9

Comments

Table 2: Tennessee state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

The State of Tennessee Information Systems Plan includes a reference to electronic access to information
and refers to the Office for Information Resources as managing a “vital and valued state asset.” See Item
E.3.a of Report.

Notes
1.

2.

Electronic records are specifically included as under the jurisdiction of the TN Public Records Commission.
No public record may be scheduled for destruction without the unanimous approval of the voting members
of the Commission. Therefore, permanency is guaranteed as long as the Commission recognizes the
permanent value of a specific electronic record. See Item A.5.a of Report. For judicial interpretation
regarding accessibility of public records, see also Comments to Item B.3 of Report

3.

The State Library and Archives has begun a digital archives project to collect all of the state agency
government documents and publications that were formerly published and archived in print format, but that
are now published in electronic format, in order to archive them permanently and make them accessible.
See Item H.10.a of Report.
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9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

9

Public records statutes
Freedom of Information Act

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Tennessee laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1
See note 2

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

TN public record law includes electronic media in its definition of public record, and no public record
may be destroyed without a unanimous vote of the Public Records Board. See Item A.5.a of Report.
Therefore, permanency is guaranteed as long as the Commission recognizes the permanent value of
a specific electronic record. See Item A.5.a of Report.

2.

TN public records law specifies that agencies may maintain public records in electronic format only if
paper copies can be made available when needed or requested. See Item A.4.a of Report.
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Texas
by Beth Youngdale, Jamail Center for Legal Research, Tarlton Law Library, University of Texas
at Austin

9

Is Texas Addressing Permanency/Public Accessibility of Government Information on
the Web? The Texas Legislature maintains an archives of online bill information since it
first became available on the web in 1993. See
<http://www.capitol.state.tx.us/tlo/legislation/legislation.htm>. The Attorney General’s
Office has a searchable and browsable collection of AG opinions going back to 1939. See
<http://www.oag.state.tx.us/opinopen/opindex.shtml>. The Secretary of State’s office
maintains the Texas Register going back to 1997 and the current version of the Texas
Administrative Code.
See <http://lamb.sos.state.tx.us/texreg/issues.html> and
<http://lamb.sos.state.tx.us/tac/index.html>. In cooperation with the University of North
Texas, the state has another site that maintains access to older versions of the Texas
Register – back to 1991. See <http://texinfo.library.unt.edu/texasregister>. The state also
has, through the Texas State Libraries and Archives Commission (TSLAC), a way to
search for electronic documents on agency websites. This ability to search helps ensure
access and usability of electronic documents. The TSLAC is also in the process of creating
its Electronic Depository Program. This program will harvest websites on a regular basis,
and allow people to search, as part of the Texas Records and Information Locator
(TRAIL), for both current and archived electronic web documents. Public access for the
archived sites will be hosted by the University of North Texas. An initial harvesting of
sites in 2002 revealed several issues that TSLAC is now working to resolve. While there
is not a projected date for release at this point, it is one of the top priorities for the
Commission. See <http://www.tsl.state.tx.us/trail>.

Permanent public access to state government electronic information is a growing reality
in Texas. While Texas statutes and regulations don’t refer specifically to “permanent
public access,” the legislature has taken great strides toward making government
information available electronically. There does not seem to be anything that mandates
that public access to government information or publications be “permanent,” however.
Some of the issues with permanency in regards to state government information are
addressed in the record retention plans for the state and individual agencies. That
information that falls within the scope of records retention can be destroyed after the
required amount of time. Electronic formats are covered in the collection policy for the
Texas State Library and Archives and in the record retention plan of the state.
Texas has a number of statutes that provide for information to be made available to the
public (again the word “permanent” is not a part of the statutory language). The Public
Record statute covers collection and retention of state records. Tex. Gov’t. Code Ann. §§
441.180-441.204 (West 1998 and Supp. 2002). The Public Information Act (formerly
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called the Open Records Act) covers requests to state agencies for public information.
Tex. Gov’t. Code Ann. §§ 552.001-552.353 (West 1994 and Supp. 2002).
Texas has several statutes that address access to government publications for the public.
The Administrative Procedure Act for Texas requires that rules, orders, decisions of
agencies be made available for public inspection. Tex. Gov’t. Code Ann. § 2001.004
(West 2000). There have also been provisions made specifically for electronic access to
administrative rules and other materials. Tex. Gov’t. Code Ann. §§ 2001.007,
2001.0151, and 2002.057 (West 2000). The Texas Legislature also has provision made
through the Texas Legislative Council to make legislative information available through
the Internet. Tex. Gov’t. Code Ann. § 323.0145 (West 1998).
These laws have been implemented so that the following information is now available on
the Internet:
Texas Legislature online (bill information going back to 1995)
Texas Judiciary online (historical information varies)
Texas Administrative Code (current version only)
Texas Register (with the UNT site, back to 1991)
Texas Attorney General Opinions (back to the beginning)
Texas statutes online (current)
Texas Constitution online (current, plus limited historical through UT)
Currently, there are two co-operative access arrangements in place for providing access
to Texas government publications.
The University of North Texas Libraries,
Government Documents Department, hosts a website that provides access to Texas
Registers back to 1991 (the official site has materials back to 1997). A second
cooperative arrangement in place is between the Texas State Library and Archives
Commission and the University of Texas, Jamail Center for Legal Research, Tarlton Law
Library. Through a grant, the library hosts a website that has scanned images of the
many constitutions of the Republic and State (Mexican and U.S.) of Texas.
While Texas has made great strides in making government information available on the
Internet, one suggestion for future advocacy may be to push for an explicit recognition
that such information should be made permanently available electronically.
Another suggestion would be for the state to pursue more co-operative programs.
Working with libraries, particularly law libraries, the state could make more historic
information (older cases, specifically) available to the public.
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Table 1: Texas laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

9

9

See note 1

9

See note 2

Public access laws

Accessibility
addressed

Comments

9

See note 3

9

See note 4

Permanent public access
statutes
Depository library laws

9

Other
Notes
1.

The statutes and regulations address retention and accessibility issues in detail. See Item A.4.a of
Survey Report; Item A.5.b; see also note 1 of Table 3.

2.

As defined under freedom of information statutes, media on which government information is
recorded include devices that can store electronic signals. See Item A.3.

3.

For example, public access laws require agencies to make the text of rules available on a public web
site. See Item C.4.a. Also, the Secretary of State must make the entire Administrative Code and
Texas Register available on the Internet. See Item C.4.a.

4.

For example, agencies must deposit with the State Publications Depository Program electronic state
publications on external storage devices when they are not accessible to the public on the Internet.
See Item I.2.a. For state publications available on the Internet, the regulations address a variety of
formatting, accessibility and retention issues. See Item I.2.a. Note that superseded state
publications on the Internet must remain available on the Internet. Regulations require that changes
to a state publication on the Internet must be reported to the depository program. See Item I.2.a.
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In actions
under way

In
planning
only
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Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

See note 1

Comments

Table 2: Texas state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board

See note 3

See note 2

9

See note 3

9
9

9

9

State Archivist/Archives

9

Chief Information Technology
Officer/Office

State Librarian/Library

See note 3

State Law Librarian/Library

9

3.

9

Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

See note 1 of Table 1. The State Records Administrator, designated by the Director and Librarian of the
Texas State Library, administers the state records management program. See Item A.7.a of Survey Report.

Notes

2.

The declared purpose of the Department of Information Resources is to provide as soon as possible to
state residents the most cost-effective and useful retrieval of information from agencies and branches of
state government the state. See Comments for Item D.5. The state’s technology plan recognizes that
the impermanence of electronic storage media puts the state at risk of losing critical government records
and access to historical documents. See Item E.3.a.

The Texas State Library and Archives Commission, which governs the Texas State
Library and Archives and defines policies for the depository library program, has
undertaken the Texas Electronic Depository project. The Commission’s first step
in creating an electronic depository program assuring public access and permanent
preservation of state publications is the TRAIL (Texas Records and Information
Locator) project. TRAIL searches and locates information from over 150 state
agency web servers. The electronic depository program addresses the information
loss caused when agency web pages are updated. The program will address this
problem by regularly downloading, dating and storing online government
publications. Researchers will be able to review prior, non-current versions of
state government web pages. Individual publications will be selected for inclusion
in the electronic depository program; present plans do not include the harvesting of
complete web sites. The program is intended to debut in late 2002. See Item
G.10.a. In addition to the electronic depository program, the Texas State Library
and Archives Commission has partnered with the University of North Texas to
provide public access and permanent preservation of digitized back issues of the
Texas Register. See Item J.1.a.
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9

9

9

Comments

9

See note 1

ADDRESS

ISSUES

ADDRESS RETENTION

SPECIFY

ELECTRONIC FORMAT

SOFTWARE/HARDWARE
REQUIREMENTS

9

AUTHENTICATION ISSUES

Public records statutes

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Texas laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Freedom of Information Act
Public Access Laws

9

See note 2

Permanent public access statutes
Depository library laws

9

See note 3

Other

Notes
1.

Under the statutes, state records may be created or stored electronically. So long as the electronic
version of such records was created and stored in accordance with specified standards, it is treated
as an original state record. See Item A.4.a of Survey Report. Administrative regulations address
hardware and software issues and retention, as well authenticity issues. See Item A.4.a.

2.

See note 3 for Table 1.

3.

See note 4 for Table 1.
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Utah
by Galen L. Fletcher, Brigham Young University, Howard W. Hunter Law Library

9

Is Utah Addressing Permanency/Public Accessibility of Government Information on
the Web? Utah has begun to address Permanent Public Access of state government web
site information. The State Archives drafted preliminary policies for governmental
electronic records which have not been officially adopted. The State Library retains and
catalogs agency CD-ROM based publications and selectively transfers a few state agency
web-based documents to other formats. Unfortunately, this interest of State Archives
and the State Library is not shared by other state agencies.

Permanent public access (PPA) of state government electronic information is not a full
reality in Utah today. It is true that public access to government information and services
over the Internet is well developed, supported by all three branches of government, and
continuing to grow in the state. At the same time, it is also true that the permanency of
such access is not guaranteed, primarily due to financial, political and technological
factors. Legal reform alone will make PPA a complete reality in Utah.
Utah moved strongly in the direction of public access to state information with the
passage of its comprehensive Government Records Access and Management Act in 1992
and Information Technology Act in 1995. These two laws mandate public access to state
government electronic information (declaring such access a constitutional right and
public policy). Utah relies on these statutes (rather than executive orders or regulations)
to guarantee public access to government information via the Internet. These two laws
declare public access to government information a constitutional right and state public
policy.
All three branches of government support public access to state electronic information
and services, particularly the Legislature, governor, chief information officer and state
librarian. Almost every state entity has a web presence, and many of their services are
also available online. In fact, the state ranks highly in multiple national surveys of
Internet government services. Utah’s state website has won many awards for its
completeness, ease of use and accessibility.
Guaranteeing permanent public access to such information is the stumbling block.
Despite the legal requirements to provide public access to state electronic government
information, in practice such access is hindered by financial factors. Utah state agencies
are not funded to maintain PPA to electronic government information. The state archive,
with the legal requirement to maintain all permanent electronic public records, has seen
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budget cut proposals in the area of electronic record retention. The state law library has
made little progress in this area due to a lack of financial resources.
Political obstacles to PPA to state electronic information include uncertainty about the
future directions of the state archives after its director’s recent abrupt resignation, the
ability of the governor to delete state electronic information (in the form of emails to
him) despite Utah’s public access laws, and the ease at which state agencies can disregard
their requirement to send print or electronic publications to the state depository library
system.
The other area of obstacle is in technology itself. Electronic databases, software and
hardware are inherently unstable media for retaining information permanently. PPA is
slowed by the human intuition that electronic sources of information are temporary
formats (unlike print materials). The delivery mechanism of one source many receivers
is vulnerable to erasure or modification (in comparison to having print information in
many libraries which becomes many sources many receivers).
Utah laws already speak to PPA of state government electronic information to a certain
degree and there is a commitment in the state to public access via the Internet of such
information. However, other priorities take precedence in the state to permanent public
access. Reform and future advocacy efforts need to address how state agencies can
provide PPA in manageable, fiscally responsible, and politically palatable ways. Better
laws are needed in this area (including expressly using the word “permanent” when the
law requires public access to government information), but stronger legal rules alone will
not bring about PPA in Utah. Utah’s progress towards permanent public access has been
due to strong individuals pushing for it, and future progress will depend on similar
workers in all areas of government and society.
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Table 1: Utah laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

9

9

See note 2

9

9

See note 3

Freedom of Information Act
Public access laws
Permanent public access
statutes
Depository library laws
Other
Notes
1.

Electronic and print records are treated the same. Further, the definition of record is very broad
"regardless of physical form or characteristic." See Comments to Item A.4 of Survey Report.
Retention of electronic records is under the same statutory scheme as other records. See Items
A.5.b. and G.6. The public's right to access to information concerning the conduct of the public's
business is called a constitutional right by the legislature. See Item A.6.a. The state archives have
developed various procedures and policies dealing with electronic government information which do
not have the force of law. See Comments to Item G.6.

2.

Utah's requirement of Internet access to government services is broad. See Item C.3. Permanence
may be implied by strong statements of access to government services but is not explicitly stated.
The access to government statutes focus on services more than information. See Comments to Item
C.5.

3.

The state library division is required to "cooperate with other agencies to facilitate public access to
government information through electronic networks and other means. See Item H-1.6.a. A broad
reading of the Chief Information Officer regulations implies a power/responsibility relating to
"permanent public access" to government information. See Comments to Item D-1.6.a.
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9
9
9

9

In actions
under way

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information
As controlled by law
In actions
under way

In
planning
only

See note 1

See note 2

See note 4

See notes 1 & 3

9

4.

The state library division is required to "cooperate with other
agencies to facilitate public access to government information
through electronic networks and other means. See Item H-1.6.a.
"Permanent public access" is part of the metadata element
"disposition date" in Utah's proposed Web Metadata Element Set
Standards. See Item H-1.9.

See note 5

5.

Access to government information and services is explicitly
declared as state policy applying to all state government entities.
See Item C.7.

9

In
planning
only

Comments

Table 2: Utah state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

Public record responsibilities are divided between the State Records Committee, the
State Archivist and the chief administrative officer of any governmental entity that
develops its own regulations based on Utah's Government Records Access and
Management Act. See Item A.7.a. See Note 1 of Table 1 for a discussion of retention
and permanence.

Notes

2.

A broad reading of the Chief Information Officer regulations regarding Information
Technology Protection implies a power/responsibility to "permanent public access" of
government information. See Comment to Item D-1.6.a
3.

The state archives have developed various procedures and policies dealing with
electronic government information which do not have the force of law. See Comments
to Item G.6. Also, there are laws related to mutilation, destruction and disposal of
records that deals with permanence. See Item G.8.a.
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Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Utah laws that distinguish electronic government information from print
formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws

9

See note 2

Permanent public access statutes
Depository library laws
Other

Notes
1.

See Note 1 of Table 1.

2.

The pertinent sections of the Information Technology Act address only electronic information and do
not mention print publications. See Item C.4.a and Note 2 of Table 1.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

252

VERMONT STATE REPORT

Vermont
by Paul Donovan, Vermont Department of Libraries

χ

Is Vermont Addressing Permanency/Public Accessibility of Government Information
on the Web? Vermont has not yet addressed the Permanency/Public Accessibility of
Government Information on the Web.

Permanent public access to electronic government information in Vermont is not yet a
reality. Statutes have been adopted, however, with an eye to anticipating emerging
formats and providing for their integration into the acquisition and maintenance processes
of state government records and documents. The provisions are scattered through many
sections of the Vermont Statutes Annotated involving duties and responsibilities of
various state officers including the state librarian, state archivist, chief information officer
and the secretary of state, among others. Additionally, these (and other) officers
participate in cooperative activities within and without state government on commissions,
boards, etc., in different combinations but with consonant purposes.
The language of such statutes is often (intentionally) nonspecific and overlapping, but the
thrust and intent is clear: to maintain access to government information of continuing
value. Where the obligation to do so rests is not always so clear; for instance, the
language of 29 VSA §1156 reads, “The state librarian shall cause one hundred copies of
each publication to be deposited in the state library.” – a requirement nearly impossible
for all practical purposes unless the producers of such documents assume some
complimentary obligation. Similarly, 29 VSA §1152 reads, “Whenever a report is
printed at the expense of any agency, department, board or other entity in the executive
branch, ten copies shall be given to the state librarian.” This also imposes a duty upon
someone unspecified.
This is not to say those obligations are not being met. Although obtaining public records
and documents from sundry state agencies requires constant attention, the commitment of
officers and employees in state government and the coordination of efforts among them
goes far to assure government information remains available. Notwithstanding the
general statutory obligations on state agencies, the process has been, due partially to the
small size of state government and the proximity of state offices, comparatively informal
and reasonably successful. State documents are being produced in more variety, in more
formats, and in larger numbers than ever before with technology making it faster and
easier. This presents a huge challenge for librarians and archivists to obtain and preserve
this material. Fortunately, the same technology that made the challenge possible holds
the key to meeting it, and Vermont state documents are being acquired and preserved in
increasing numbers and regularity. Nonetheless, examination by the legislature to clarify
obligations and processes by which public information is produced and retained, a
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concurrent commitment to making appropriate resources available, and a commitment by
agencies themselves to understand the importance of the obligation and make it a more
central part of their mission will be required.
Capture and retention of government information prior to the advent of electronic
production and storage has always been difficult due to inadequate communication
between agencies, lack of a comprehensive approach, and the transient nature of the
employees who are most often responsible for the implementation of documents control
programs. The “electronic age” presents opportunities not only to produce and publicize,
but also to acquire, catalogue, preserve and make available Vermont state government
information. Agencies are currently positioned to exploit these opportunities due to high
levels of awareness and commitment on the part of professionals in the field but they lack
resources. A major legislative effort to coordinate and clarify activities among the
players does not appear to be in the immediate future (although it would undoubtedly be
helpful) so the initiative has been picked up by the agencies themselves, but acting only
within their particular purview and level of expertise. Efforts to acquire and preserve
documents across agencies as a whole are headed by the Department of Libraries and the
State Archivist, with much able assistance in other agencies, but the primary interest of
those other agencies is elsewhere, and without a more specific mandate in these areas, the
state library and state archives must rely on the good will, commitment and time of
contributing agencies.
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Table 1: Vermont laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act

ELECTRONIC PUBLICATIONS

Permanency
addressed

Accessibility
addressed

Permanency
addressed

Accessibility
addressed

Comments

9

9

9

9

See note 1

9

9

Public access laws
Permanent public access
statutes
Depository library laws
Other

Note
1.

Statute uses “public record” or “public document” meaning “all papers, documents, machine-readable
materials or other written or recorded matters, regardless of their physical form or characteristics that
are produced in the course of agency business.” See Item A.2.(a). and Item A.6.(a).
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Addressing permanency of information

In
planning
only

As controlled by law

In actions
under way

9

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

9

Depository Library Program
State Printing/Printing Office

1.

An E-government project has been initiated by this agency with the purpose of ensuring
the permanent public access to government information in electronic format. See Item D.
9.

See note 3

See note 2

See note 1

Comments

Table 2: Vermont state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board

9

9

9

State Archivist/Archives

9

Chief Information Technology
Officer/Office

State Librarian/Library

9

State Law Librarian/Library

9

Individual agencies creating
information
Other

2.

Agencies create records retention schedules. See Item A.5(a).

State Archives has participated in a variety of projects promoting the awareness of
archival records. One of the projects is the creation of guidelines for maintaining municipal
electronic records. See Item G. 9. and G.10.

Notes

3.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

VERMONT STATE REPORT

256

Public records statutes

9

9

9
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REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
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Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Vermont laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

Vermont law states…”If an agency maintains public records in an electronic format, nonexempt public
records shall be available for copying in either the standard electronic format or the standard paper
format, as designated by the party requesting the records. An agency may, but is not required to,
provide copies of public records in a nonstandard format, to create a public record or to convert paper
public records to electronic format” . See Item A.4(a).
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Virginia
by Susan Tulis, Morris Library, Southern Illinois University

9

Is Virginia Addressing Permanency/Public Accessibility of Government
Information on the Web? Virginia has begun to address Permanent Public Access of
state government web site information on a limited basis. The Records Management
and Imaging Services Division of the Library of Virginia takes the position that state
governmental web site material is a public record subject to applicable records
retention scheduling if it meets the legal definition of public record as provided for in
the Virginia Public Records Act. Some preservation activity takes place; for example,
the Division takes an annual snapshot of the governor's web site for inclusion into the
State Archives collections but views this activity as preservation of an artifact rather
than as preservation of a government information source. However, the information
residing on most Virginia state web sites falls under the purview of the state depository
system, which attempts to identify web published government documents and obtain
analog copies for distribution to depository libraries. There is no standardized plan to
provide permanent public access to state government information sources on the web.

In the Commonwealth of Virginia permanent public access is not really a reality in all
areas. The Public Records Act does actually define a public record to include
“information in any recording medium regardless of physical form or characteristics,
including electronically recorded data…,” the preferred method for transfer to the
archives being an analog format. As stated in the Electronic Records Guidelines issued
by The Library of Virginia, effective June 10, 2002, “Electronic records should be printed
to alkaline paper or archival quality microfilm (LE-500), arranged in a logical sequential
order and must be accompanied by an index.”
The archival and records management function is vested in the State Library Board which
serves as the official custodian and trustee for the Commonwealth of all public records of
whatever kind which are transferred to it from any public office of the Commonwealth or
any political subdivision of the Commonwealth. The Library of Virginia serves as the
official repository of public records and assumes administrative control of these records
on behalf of the Commonwealth. The State Archivist is named by the Librarian of
Virginia and is responsible to him/her.
The state depository library program is also administered by the Librarian of Virginia. At
present, there are very few government publications in the program that are in electronic
format. It is not that there aren’t items issued in electronic format, but that the Library of
Virginia has not actively sought them out for inclusion in the program. Nor has there
been any plan for how to deal with the few that do exist in terms of providing permanent
public access. The assumption is being made that PPA will be handled through the
Public Records Act requirements, not through the state depository program. At present
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there is a newly formed committee that is looking at the issue of electronic titles in the
depository library program and how to maintain them permanently.
The State Law Library, while not mandated to, does keep archival copies of materials
issued by the judicial branch. If the time comes when the Law Library needs to dispose
of them, the materials will be sent to the Library of Virginia. The State Law Library also
provides an excellent Web site, but again the issue of who maintains the site permanently
hasn’t been resolved.
It appears that discussions are beginning to take place within the Commonwealth that
show Virginia is looking at how to provide permanent public access to state government
electronic information. It is important that these discussions are supported and that
something productive will result from them. It would also seem reasonable that Virginia
look at mandating that electronic government publications be included in the state
depository program.
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Table 1: Virginia laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

9

See note 2

Public access laws
Permanent public access
statutes
Depository library laws
Other

See note 3

Notes
1.

Virginia’s State Library Board acts as the Public Records Board and makes recommendations to
agencies for retention of public records. See Item A.5.a of Survey Report. Virginia’s Public Records
Act acknowledges electronic records as being within its scope; format migration as a means of
preserving electronic records is expressly addressed therein. See Comments to Item A.3 of Report.
Virginia courts have acknowledged that the state’s Public Records Act includes electronic records
within its scope. See Comments to Item A.4 of Report. The Records Management and Imaging
Services Division of the Library of Virginia has issued guidelines for the preservation of electronic
public records. See Item A.5.b of Report.

2.

Virginia’s FOIA requires ready access to public records and specifically defines electronic records as
public records. See Items B.3 and B.6.a of Report.

3.

The Library of Virginia keeps two copies of each publication received from state agencies; retention
schedules require that one of these copies be kept with the agency’s permanent records. See
Comments to Item I.5. However, electronic format publications are not specifically cited in the
schedules. Depository library statutes have not been construed to cover “born digital” information.
See Item I.2.b of Report.
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As Professional Practice
or “Best Practice,” Etc.
In
planning
only

In actions
under way

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9

See note 1 of Table 1.

9

1.

The Secretary of Technology works with the Library of Virginia to ensure all public
records, regardless of format, are in compliance with related retention schedules. See
Comments to Item D.7 of Report. The Governor has appointed the State Records
Administrator to the Council on Technology Services (COTS) as a means to ensure
records management and access issues are addressed in enterprise technology
initiatives,. See Comments to Item D.9 of Report.

In actions
under way

As Professional Practice
or “Best Practice,” Etc.
In
planning
only

Addressing accessibility of information
As controlled by law
In
planning
only

4.

The Library of Virginia currently is not equipped either with the
staff, budget or legislative mandate to work on permanent public
access to electronic publications. A committee formed at the
Library of Virginia has begun to address these issues. See
Comments to Item I.7.

In actions
under way

5.

Retention schedules require one copy of each publication
produced by an agency to be kept with that agency’s permanent
records. See Comments to Item I.5 of Report. Virginia’s FOIA
requires ready access to public records and specifically defines
electronic records as public records. See Items B.3 and B.6.a of
Report.

See note 5

See note 4

See note 3

See note 2

See note 1

Comments

Table 2: Virginia state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

See Note 2 above.

Notes

3.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

261

VIRGINIA STATE REPORT

Public records statutes

9

Freedom of Information Act

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Virginia laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1
See note 2

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

See note 1 of Table 1.

2.

VA’s FOIA also includes electronic records as being within the scope of public records. See Item B.3
of Report.
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Washington
by Elizabeth LeDoux, Covington & Burling

9

Is Washington Addressing Permanency/Public Accessibility of Government
Information on the Web? Washington has begun to address Permanent Public Access of
state government web site information. It does not currently archive state web sites but
the Electronic Archives Data Facility, which is currently being built, and is scheduled to
open in the spring of 2005, will eventually capture the state’s web sites. The state does
archive paper and electronic versions of the information currently contained in web sites
and in this way attempts to not miss vital information.

Permanent public access to government information is extremely good in Washington
State. There are several factors that play in to this:
1. Washington is a relatively new state, established in 1889, with the state library
being formed while it was still a territory in the 1850’s. This allowed
Washington to learn from mistakes other states had made in records
management.
2. Washington is a state strong in technology, with an excellent base of technology
workers to draw from. When the Public Information Access Policy Task Force
suggested in Report and Recommendations Encouraging Widespread Public
Electronic Access to Public Records and Information Held by State and Local
Government 3 (1995) “Achieving broad public electronic access should be a
consideration in the creation of any government information system containing
public records. Public access should be considered in the indexing and electronic
storage of public records. Administrative procedures should be established to
ensure both ease of access to unrestricted information and security of restricted
information” the Department of Information Services was ready to respond. Out
of this sprang the amazingly innovative portal Access Washington
<http://access.wa.gov> which allows broad public access to information in an
extremely easy to use system. Access Washington has won a number of awards.
3. The state library and state archives are staffed with dedicated professionals who
take preservation and access to government information extremely seriously.
The Secretary of State is the parent organization to both the state library and the
archives now, and though money is tight as always they continue to find way to
make information available to the widest number of people
The two statutes in Washington that govern access to government information are the
Public Records Act (Wash. Rev. Code § 40.14 and Wash. Admin. Code § 434.600) and
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the Public Disclosure Act (Wash. Rev. Code § 42.17.260 and Wash. Admin. Code §
390.14).
The Public Records Act was passed into law in 1957, after it became obvious that the
agencies in the state needed some guidance in records retention and making documents
available to the public. The statute is very broad, incorporating every document
“regardless of physical form or characteristics.” Wash. Rev. Code § 40.14.010. As
electronic documents become more and more prevalent in the state, this act has been a
guiding light in showing agencies the importance of preserving both their print and their
harder to define electronic documents. The state archives is established in this act, and
their power to work with all agencies to draft retention schedules is invaluable.
The lack of statutory language regarding permanent preservation of information was
surprising until the assistant director at the state library revealed that the library keeps
everything forever. This is impressive. Agencies send copies of most of their
publications to the state library which catalogs and keeps them permanently. The
depository library system is set up under the state library, and they are responsible for
disseminating the information to depository libraries throughout the state.
The Public Disclosure Act was a voter initiative in 1992. Washington is one of a handful
of states that allows voters to place initiatives on the ballot by collecting signatures. The
act expressly makes public access to information easy and the scope of material very
broad. Some items are, of course, exempted, but they are very limited in scope. This act
is often referred to as the Washington FOIA because it gives us many of the same
privileges the federal FOIA allows. Electronic documents are not included specifically in
the Public Disclosure Act, because they are included in the definition of public records in
the Public Records Act. They are, however, being treated with special care.
The Department of Information Services (DIS) in conjunction with the Washington State
Archives is building an Electronic Archives Data Facility to house all the electronic
documents being issued by state agencies. This facility will allow long term access to
aging technology and ensure permanent public access to electronic documents.
Washington state is impressive in its commitment to permanent public access. Through
the state archives, the state library and the DIS, the state’s documents are being
preserved, made readily available and will continue to be for as long at the funding for
these agencies holds up. The state library was targeted for closure in 2002 when the
Governor could not see any way around the budget shortfall. The Secretary of State
picked it up, but it is in no way secure. If any advocating needs to be done in
Washington it is for the State Library, which is in peril, and has committed itself to the
mission of permanent public access to information.
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Table 1: Washington laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

9

Comments
See note 1

Freedom of Information Act
Public access laws

9

9

See notes 2 & 3

Permanent public access
statutes
Depository library laws
Other
Notes
1.

The term “public records” statute includes documents regardless of physical form or characteristics.
Electronic records are included. State and local records committees must approve destruction of or
changes in retention periods due to use of new media. See Items A.5 and A.6 of Survey Report.

2.

Access is very strongly emphasized in state laws including the Public Disclosure Act. See Items C.6
& C.7. Electronic records are included. See Item C.4.

3.

Electronic documents are treated the same as any other format but an Electronic Archives Data
Facility is being built to better house electronic documents and to ensure permanent access. There
is not specific legislation for this besides the general provisions regarding documents regardless of
physical form or characteristics. See Item C.8.
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In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

See note 2

See note 1

9

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9
9

See note 2

4.

3.

All the electronic documents are housed at the library and
treated like print materials. See Comments to Items I.2 & I.3.

Electronic access to public information and services is provided
by statute. See Item H.6.

See note 4

See note 3

9
9

9

9

There is a Records Committee consisting of the archivist, appointees from the state
auditor, attorney general, and division of financial management which has the authority
to approve retention schedules of agency records. See Item A.7.

9

Comments

Table 2: Washington state entities addressing the permanency and public accessibility of electronic
government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

1.

The Department of Information Services along with the state archives is in the
process of building an Electronic Archives Data Facility. See Item D.8.

Notes

2.
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Public records statutes

9

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Washington laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws

9

See note 2

Permanent public access statutes
Depository library laws
Other

Notes
1.

See Note 1 of Table 1.

2.

See Note 2 of Table 1.
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West Virginia
by Ann W. Long, University of West Virginia College of Law Library

χ

Is West Virginia Addressing Permanency/Public Accessibility of Government
Information on the Web? West Virginia has not begun to address Permanent Public
Access of state government web site information.

Permanent Public Access to electronic state government information is currently not a
reality in West Virginia. While the West Virginia Library Commission does maintain
and preserve government information, the statutory language does not specifically
mandate that documents – electronic or print – must be preserved permanently.
To date, there have not been any formal efforts to introduce statutory language that would
permanently preserve electronic government information for public access. There have
been recent efforts to unify the system of preserving state government information. A
records management and preservation board and a fee system have been established to
assist with these efforts. The statute, W. VA. CODE §5A-8-15, addresses many important
issues, but fails to acknowledge permanently preserving government documents that are
released in an electronic format only. A nine-member records management and
preservation board was created by this statute to develop a process for preserving access
to county electronic government records, but it will not consider electronic documents
and records for the entire state. Two key members of the board are the commissioner of
the division of culture and history, who will serve as the chairman of the board, and the
administrator of the governor's office of technology or his or her designee. This board
will be in existence until July 2003.
Hopefully, the board will be allowed to continue beyond July 2003 to consider insuring
access to all electronic state records and documents and tying together key statutes. W.
VA. CODE §5A-8-15 should refer to W. VA. CODE §10-1-18a to ensure that all state
documents are deposited to the state publications clearinghouse. Inserting a reference to
W. VA. CODE §10-1-18a statutorily defining the “state depository library clearinghouse”
would explain the process agencies should follow to submit copies to the West Virginia
Library Commission as explained in subsection f:
Each state agency…shall, prior to the public release of any state public
document, deposit with the clearinghouse a minimum of fifteen copies as
required to meet the needs of the depository library system. If fewer than
forty copies of a public document are produced, no more than two such
copies are required to be deposited with the clearinghouse.
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The board would need to add statutory language to ensure that government information,
regardless of format, is permanently preserved. Each government entity should also
identify information that is released solely in an electronic format. The public should be
able to access a facsimile of the electronic documents in the same manner that print
materials are currently available.
Permanently preserving electronic government information is a reasonable goal and the
timing is right for pursuing this effort in West Virginia. With minor modifications to the
statutory language to include key terms and references to other relevant statutes, the West
Virginia Library Commission can become the responsible entity for permanently
preserving all state government information, regardless of the original format.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

269

WEST VIRGINIA STATE REPORT

Table 1: West Virginia laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws
Public records statutes
Freedom of Information Act

Accessibility
addressed

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

9

See note 2

Public access laws
Permanent public access
statutes
Depository library laws
Other

Notes
1.

In West Virginia law includes the generic phrase “regardless of physical form or characteristics” to
define public record. See Item A.1.a of Survey Report.
West Virginia also specifically
acknowledges that “preservation duplicates” (“a copy of an essential state record used for the
purpose of preserving such state record”), may be in digital format. While the standard for
immutability of electronic records is very strict, and the circumstances under which they are
accepted are carefully circumscribed, West Virginia law also specifies that digital and other format
records which comply with those standards have the same force and effect as the original print
record. See Item A.5.b of Report. The state has also made provisions, as approved by a records
management and preservation board for county government entities, for accessibility and
preservation of electronic records created by county governments. See Item A.10 of Report.

2.

West Virginia’s FOIA acknowledges electronic format records as public records and requires public
access to them. See Item B.4.a of Report.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information

In
planning
only

As controlled by law

In actions
under way

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information

In
planning
only

As controlled by law

In actions
under way

See note 1

Comments

Table 2: West Virginia state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information

See Note 1 of Table 1 regarding preservation and accessibility of electronic records
created by county governments.

Other
Note
1.
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Public records statutes

9

AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: West Virginia laws that distinguish electronic government information
from print formats and specifically address electronic format issues

Comments
See note 1

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

See note 1 of Table 1 regarding use of phrase “regardless of physical form or characteristics” to
define public record in the statutes. See Item A.1.a of Report.
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Wisconsin
by Heidi Yelk, Wisconsin State Law Library

9

Is Wisconsin Addressing Permanency/Public Accessibility of Government
Information on the Web? Wisconsin has begun to address Permanent Public Access
of state government web site information. This process is in the very early stages. As
noted on the Wisconsin Department of Electronic Government’s “Digital Depository”
web site, <http://enterprise.state.wi.us/static/deposit/default.htm>, the state will be
exploring options to identify and test “potential solutions for long-term digital
preservation of published state electronic resources.” According to one member of
the Wisconsin Document Depository Study Committee, this process will likely
involve identifying stakeholders and seeking out partnerships and starting some pilot
projects. One issue at this time is the diverse manner in which different agencies
create and maintain their web sites. Because different agencies follow different
protocols, it is difficult to identify one solution for Permanent Public Access.
At this time, some agencies are taking snapshots of their web pages and pressing
them to Compact Disk. However, this is not done across all agencies and there
appears to be no specific guidelines or recommendations from the state. For more
information on this issue, see the final report (December 2002) of the Government
Web Pages and Information Management Research Project,
<http://slisweb.lis.wisc.edu/~kreschen/stateweb>.

Permanent access to government publications in electronic format is currently not a
reality in Wisconsin. The state has a strong depository library system for state documents
in hard copy format. With the advent of state agency web pages and increased
production of state documents in electronic format, many government publications are
slipping through the cracks of the depository library system. The laws governing
document distribution (Wis. Stat. § 35.83) do not specifically include electronic
documents. Document librarians recognize this problem. On May 20, 2002 the State
Web Administrators’ Group, along with the Wisconsin Information Resources Council,
released a final draft of a proposed policy entitled “Web Pages as Government Records.”
This policy calls for a pro-active approach on behalf of agencies to recognize when
electronic information on web pages is also a government record or a government
publication. If the information fits the criteria, the policy mandates that the information
be properly maintained or distributed through the depository library system. In June of
2002, the Wisconsin Document Depository Study Committee was formed to address
several issues facing the depository library program, including digital distribution and
preservation of government documents. In December of 2002, a subcommittee was
formed “to specifically explore the content management issues, organizational (process
and people) challenges, and technology requirements for the identification, management,
preservation and retrieval of depository publications that are ‘born digital.’”
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See <http://www.dpi.state.wi.us/dpi/dltcl/rll/inddep.html> for a complete record of these
committees. In addition, in February 2003, the Department of Electronic Government
launched a webpage “Digital Depository” to track this issue in the State of Wisconsin.
See <http://enterprise.state.wi.us/static/deposit/default.htm>.
Wisconsin has a strong tradition of public access to government information. State
public records existing in electronic format and deemed historically significant are very
likely to be retained on a permanent basis. Wisconsin Statutes § 16.61(1) designates the
Public Records Board as the body to make decisions regarding permanent preservation of
important state records. This decision is made in conjunction with the historical society,
the state’s ultimate depository of state records. The historical society’s duties are set
forth at Wisconsin Statutes § 16.61(13). While most records marked for permanent
retention are transferred to the historical society, there are some instances when state
agencies choose to archive their own record series. The Public Records Board adopted a
policy in November of 2001 for such cases and this policy addresses permanent retention
of electronic records as follows: “It should be pointed out that permanently retrained
records will usually be comprised of the most crucial agency administrative records. An
agency is likely to expend time and resources converting these records, if they exist in
paper format, into a digital form so that the obvious benefits associated with electronic
versions can be obtained. If this is the case, or if the records already exist in electronic
form, the agency needs to develop an appropriate preservation strategy for managing the
risks inherent to the ephemeral nature of digital data.” The policy goes on to note that in
some cases electronic records may be converted to microform to ensure permanent
access. The policy concludes with a statement on public access: “Except in certain cases
enumerated by statute, permanently retained records are still available to the public for
inspection. Open records laws apply to these records as they do to all other nonconfidential records.”
By in large, the law and spirit in Wisconsin support permanent pubic access of important
state records, regardless of format.
A major concern in Wisconsin right now is the state budget and its impact on the State
Historical Society. The society’s archives recently laid off the person who was
responsible for the day-to-day coordination of the government archives program. In
addition, professional positions were also cut in the area of government documents. The
library and archives is now reconsidering how it provides services in these areas.
Meanwhile, most state agencies and the depository library system rely heavily on the
society’s traditional role of comprehensive and permanent depository. If that duty is
shirked, the entire system is in question. In February 2003, the historical society board
approved a committee report which calls for charging state agencies a fee for storing
public records at the historical society. It is hoped that this revenue will allow the
historical society to continue its legal obligation to house public records.
Officials in Wisconsin recognize the need to preserve digital information. Currently,
there are policies in place to ensure the preservation of official records in electronic
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format. The establishment and work of the Wisconsin Document Depository Study
Committee will likely result in much improved access and permanent retention of
government publications in electronic format.

Table 1: Wisconsin laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Laws
Public records statutes
Freedom of Information Act
Public access laws

Permanency
addressed

Accessibility
addressed

9

9

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments
See note 1

9
9

See note 2

9

See note 2

Permanent public access
statutes
Depository library laws
Other

Notes
1.

Under the public records statutes, any state agency may transfer to or maintain in optical disk or
electronic format any public record. See Item A.5.b of Survey Report; see also note 1 of Table 3.

2.

The state’s public printing statutes, which cover distribution of state documents through the state’s
depository library program, addresses publications regardless of format. See Item C.2.a. But
agencies may not actually be using this distribution system for electronic documents. See Comments
for Item C.2; note 6 of Table 2.
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9

As Professional Practice
or “Best Practice,” Etc.
In
planning
only

In actions
under way

Addressing permanency of information

In
planning
only

As controlled by law
In actions
under way

9
9

9

See author’s narrative; see also Item A.7 of Survey Report.

9

1.

The State Web Administrators Group has drafted a policy titled “Web Pages as
Government Records.” The group will present the draft to the Department of
Electronic Government and recommend that it be adopted as an interim policy
while the department develops a formal policy. The policy recognizes that some
information on government web sites may qualify as public records. It calls for
early identification of such records and requires that such records be made
available in print, distributed through the state’s depository library program, and
archived in such a way to provide meaningful long-term access. See Comments
for Item D.9. Note that the Department of Electronic Government is at risk of
being disbanded. See Item D.11.

In actions
under way

As Professional Practice
or “Best Practice,” Etc.
In
planning
only

Addressing accessibility of information

In
planning
only

As controlled by law
In actions
under way

9

See note 1

See note 2

A committee involving the state library and other depository libraries
is being formed to address cuts in the depository library program
and how state documents in electronic format can be captured to
ensure permanent public access. See Item H-2.10.a

9

See note 3

See note 4

4.

The Wisconsin State Law Library is digitizing briefs filed with the
Supreme Court and Court of Appeals. See Item H-1.10.a

9

See note 5

5.

9

See note 6

6.

See author’s narrative.

Up to a short time ago, URL’s for electronic documents, when
known, had been distributed through shipping lists of depository
items. See Item I.2.b; see also note 4 for this table.

See note 7

7.

9

Comments

Table 2: Wisconsin state entities addressing the permanency and public accessibility of electronic government information

State Entity
Public Records Board
Chief Information Technology
Officer/Office
State Archivist/Archives
State Librarian/Library
State Law Librarian/Library
Depository Library Program
State Printing/Printing Office
Individual agencies creating
information
Other

2.

In the past, the State Historical Society of Wisconsin was involved in several
limited electronic records projects. See Item G.10.a.

Notes

3.
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9

9

Comments

9

See note 1

ADDRESS

ISSUES

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

ADDRESS RETENTION

9

AUTHENTICATION ISSUES

Public records statutes

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Wisconsin laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Freedom of Information Act
Public Access Laws
Permanent public access statutes
Depository library laws
Other

Note
1.

Under the Public Records Statutes, any state agency may transfer to or maintain in optical disk or
electronic format any public record. See Item A.5.b of Survey Report. The Public Records Statutes
specially address transfer of certain university hospital records to optical disk or other electronic
format. See Comments for Item A.4.

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

WYOMING STATE REPORT

277

Wyoming
by Kathy Carlson, Wyoming State Law Library

χ

Is Wyoming Addressing Permanency/Public Accessibility of Government
Information on the Web? Wyoming has not begun to address Permanent Public Access
of state government web site information. State Archives has taken the stance that until
software and hardware producers have developed long-term standards, it is best to
continue to use paper and microfilm to ensure permanent preservation and access.

Permanent public access to electronic government information in Wyoming is treated
differently than in many other states. Wyoming has been very progressive in the posting
of electronic government information onto the Internet for public consumption and in
creating electronic records. A researcher will find all Wyoming primary source legal
documents available as well as many e-forms and reports available online in a userfriendly format. However, Wyoming has not yet adopted a policy to allow for the
permanent preservation and access to government information produced in electronic
format in an electronic format. The Wyoming State Archives has taken the stance that
nothing created digitally/electronically is of a permanent nature due to fragility of the
media and obsolescence of software and hardware. It is their position that all records
which are "born digitally" must be transferred to a permanent media (paper or microfilm
as directed by the appropriate retention schedule) for preservation. They have stated that
they are constantly reviewing the industry to determine if a truly archival solution for
electronic records is developed and should this happen they will change its policy. The
Wyoming State Library, which has responsibility for the state documents depository, has
taken a similar wait and see attitude. Thus, permanent access to official government
records is assured (although not in an electronic format) but it possible that some
documents produced only in electronic format for consumption on the Internet may be
lost when their usefulness has ended and they are pulled from the system.
The Wyoming Public Records Act (Wyo. Stat. Ann. §§ 16-4-201 et seq. (LexisNexis
2002) provides a public right of inspection to government records, regardless of format.
Built within these statutes, however, are certain exceptions for certain records containing
information about specific individuals to preserve their rights to privacy. The 2002
Legislature enacted amendments which specifically address how the public might access
electronic records being maintained by an agency.
The Wyoming Department of Archive's Records Committee (Wyo. Stat. Ann. § 9-2-411
(LexisNexis 2002) is charged with developing retention schedules to designate which
records are to be retained permanently and which may be retained temporarily. The
Records Committee is composed of representatives from all governmental branches and

STATE-BY-STATE REPORT ON PERMANENT PUBLIC ACCESS TO ELECTRONIC GOVERNMENT INFORMATION

278

WYOMING STATE REPORT

departments so Archives has expert subject opinions as to which records have permanent
historic value and should be permanently retained. Those that are not of permanent value
are placed on retention schedules which reflect the time frame that they are considered to
be of value. Once the Records Committee develops a retention schedule, it carries the
force of law.
The Wyoming State Library is responsible for maintaining the primary repository of state
documents (reports, etc.). By law, each agency must provide the State Library with seven
(7) copies of each document they create. The State Library retains three (3) of those
copies to better assure the historic survival of the information. The University of
Wyoming Library which is the only other in-state repository receives two (2) copies. The
Wyoming State Library has taken the position that state documents will be permanently
retained, although there is no language in the statutes or regulations requiring permanent
retention. Additionally, there is no statutory provision stating how electronic documents
should be provided to the State Library. Under the language of the current statutes, there
is even some question as to whether the agencies are even required to supply the State
Library documents that are not produced in a paper format.
The 2002 Wyoming Legislature also created the position of Chief Information Officer for
the Executive Branch. The position was created within the budget bill and very little
direction was provided. The exact powers of the position were not specifically defined so
there may be decisions made in the near future that affect how Wyoming deals with
records and documents. The expressed responsibility is to develop a technology plan for
the Executive Branch. It is too early to tell how this position will function. The
Wyoming Supreme Court also has a Chief Information Officer whose primary duty at the
present time is court automation.
The stance taken by archives at the present time is that reform legislation is not the
answer. Their position is that the obstacles to digital preservation at the present time are
not within the statutes and regulations but are within the available technology. Until
software and hardware producers can agree on standards which last more than a few
years at best, it is best to continue to use paper and microfilm to ensure permanent
preservation and access.
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Table 1: Wyoming laws addressing the permanency and public accessibility of
electronic government records and publications
ELECTRONIC RECORDS
Permanency
addressed

Laws

Accessibility
addressed

ELECTRONIC PUBLICATIONS
Permanency
addressed

Accessibility
addressed

Comments

Public records statutes

9

See notes 1 & 2

Freedom of Information Act

9

See note 1

Public access laws
Permanent public access
statutes
Depository library laws
Other
Notes
1.

State law specifically addresses how electronic public records are to be accessed but does so in a
restrictive manner. In some instances access to electronic records can be denied if doing so "would
jeopardize or compromise the security or integrity of the original record or the proprietary software in
which it is maintained." See Items A.4. and B.4 of Survey Report.

2.

The Department of the Archives has taken the view that nothing created digitally or electronically is of
a permanent nature due to the fragility of the media and obsolescence of software and hardware. All
records which are "born digitally" are to be transferred to paper or microfilm as determined by the
retention schedules. See Comments to Item G.10.
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In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing permanency of information
As controlled by law
In actions
under way

In
planning
only

In actions
under way

In
planning
only

As Professional Practice
or “Best Practice,” Etc.

Addressing accessibility of information
As controlled by law
In actions
under way

In
planning
only

See note 2

See note 1

Comments

Table 2: Wyoming state entities addressing the permanency and public accessibility of electronic government
information

State Entity
Public Records Board
Chief Information Technology
Officer/Office

See note 4

See note 3

9

See note 4

State Archivist/Archives
State Librarian/Library

9

State Printing/Printing Office

Depository Library Program

State Law Librarian/Library

9

4.

As a professional practice many Wyoming agencies are placing as
much public information as possible up on their websites. There are no
statutes or regulations at the present time requiring these postings but
there is a service orientation to get as much government information as
possible into the hands of the public. Each agency is making it own
determination as to which information should be readily accessible.
See Comments to Item H.6.

See notes 4-5

In 2002 the legislature created the position of Chief Information Officer to develop a
plan for the organization of information technology activities for all executive branch
agencies. See Item D.1.a. The Supreme Court has its own CIO charged with
creating a technology plan for the judicial branch. See Comments to Iteinsurm D.4.
5.

9

Individual agencies creating
information
Other

2.

See Note 2 of Table 1.

Notes
1.
The Wyoming State Records Committee determines which documents are to be
retained permanently. All branches have representatives on the committee. See
Item G.9 and Comments to Item G.4.a.

3.

The On-line Government Commission may provide for any state
agency business to be conducted electronically in accordance with the
provisions of the Uniform Electronic Transactions Act. The commission
consists of the governor, secretary of state, state auditor, state
treasurer and state superintendent of public instruction or their
designees.
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AUTHENTICATION ISSUES

ADDRESS

ISSUES

ADDRESS RETENTION

SOFTWARE/HARDWARE
REQUIREMENTS

SPECIFY

ELECTRONIC FORMAT

REQUIRE/PERMIT STATE
AGENCIES/ENTITIES TO
CREATE/MAINTAIN

Laws

ELECTRONIC FORMAT IS
EQUIVALENT
TO/SUBSTITUTE FOR PRINT

PROVIDE THAT

Table 3: Wyoming laws that distinguish electronic government information from
print formats and specifically address electronic format issues

Comments

Public records statutes

9

See note 1

Freedom of Information Act

9

See note 1

Public Access Laws
Permanent public access statutes
Depository library laws
Other

Notes
1.

See Note 2 of Table 1.
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GLOSSARY

GLOSSARY—AS DEFINED IN
FEDERAL LAW
Freedom of Information Act (FOIA). The FOIA generally provides that any person has
a right, enforceable in court, to obtain access to Federal agency records, except to
the extent that such records (or portions of them) are protected from disclosure
by one of nine exemptions or by one of three special law enforcement record
exclusions. Under the thrust and structure of the FOIA, virtually every record
possessed by a Federal agency must be made available to the public in one form
or another, unless it is specifically exempted from disclosure or specially
excluded from the Act's coverage in the first place. (Excerpted from Department
of
Justice
FOIA
Guide,
2000
edition,
located
at
<http://www.usdoj.gov/oip/introduc.htm#introduc>. See 5 USC §552 for more
details.)
Government information—information created, collected, processed, disseminated, or
disposed of by or for the government. (OMB Circular No. A-130, 58 FR 36068)
Government publication—informational matter which is published as an individual
document at Government expense, or as required by law. (44 USC §1901)
Government publication available through the Federal Depository Library Program—
Government publications, except those determined by their issuing components
to be required for official use only or for strictly administrative or operational
purposes which have no public interest or educational value and publications
classified for reasons of national security shall be made available to depository
libraries through the facilities of the Superintendent of Documents for public
information. (44USC §1902)
Records—all books, papers, maps, photographs, machine readable materials, or other
documentary materials, regardless of physical form or characteristics, made or
received by an agency of the United States Government under Federal law or in
connection with the transaction of public business and preserved or appropriate
for preservation by that agency or its legitimate successor as evidence of the
organization, functions, policies, decisions, procedures, operations, or other
activities of the Government or because of the information value of data in them.
(44 USC §3301)
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