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>

“See, like I said, th[e] video game is yesterday’s newspapet . . . .’

—David Braun, Chairman and Chief Executive Officer,
Allied Leisure Industries, Inc., June 14, 19741

1. INTRODUCTION

Commentators and industry historians generally agree that the multi-billion
dollar video game industry began forty years ago in November 1972 with Atari’s
release of Pong2 Pong is among the simplest of video games: a version of ping
pong or tennis requiting little more to play than a ball, two paddles, a scoring
indicator, and a couple of memorable sounds.> While it was not the first video
game,* Pong was the first video game hit> As such, Pong demonstrated the

1 Deposition of David H. Braun at 40, Magnavox Co. v. Bally Mfg. Corp., No. 74 C 1030
(N.D. Il July 18, 1974) (deposition taken June 14, 1974) [hereinafter Braun Deposition].

2 See, eg., The Story of Pong, RETRO GAMER no. 104, 2012, at 22, 29 (“The impact of Porg on
the industry simply cannot be diminished.”); HAROLD GOLDBERG, ALL YOUR BASE ARE BELONG
TO Us: HOW FIFTY YEARS OF VIDEOGAMES CONQUERED PoP CULTURE 21 (2011) (“[TThe age of
the videogame arcade was born.”); TRISTAN DONOVAN, REPLAY: THE HISTORY OF VIDEO GAMES
29 (2010) (“Pong’s popularity sent shockwaves through the amusement business. . . . The success
of Pong testructured the amusement business.”); Matt Barton & Bill Longuidice, The History of
Pong: Avoid Missing Game to Start Industry, GAMASUTRA (Jan. 9, 2009), http://www.gamasutra.
com/view/ feature/132293/the_histoty_of_pong_avoid_missing .php (“Although it wasn’t the
first, Atari’s Pong was the first video game to get the ball rolling—ot bouncing, as it were.”);
MARTIN CAMPBELL-KEILY, FROM AIRLINE RESERVATIONS TO SONIC THE HEDGEHOG: A
HISTORY OF THE SOFTWARE INDUSTRY 269, 272 (2003) (“It is not an overstatement to say that
Pong, produced by Atari, was the springboard for today’s vast computer entertainment industry.”
(italics added)); Modern Marvels—1V/ 7deo Games: Behind the Fun (History Channel television broadcast
Oct. 9, 2000) (available on DVD from A&E Home Video), at 15:26 (“Odyssey, the world’s first
home video game, was a moderate success, but another game [Poxg] took America by storm.”);
Peter W. Bernstein, Atari and the Video-Game Explosion, FORTUNE, July 27, 1981, at 40 (“In the
beginning, there was Pong, the electronic version of table tennis that spatked the creation of a new
industry.” (italics added)). A notable dissenter from the view that Posg started the industry is
Ralph Baer, the lead designer of the Magnavox Odyssey home game console released in 1972. See
RALPH H. BAER, VIDEOGAMES: IN THE BEGINNING 7 (2005) [hereinafter BAER, VIDEOGAMES: IN
THE BEGINNING] (“A look at the. .. detailed data of Magnavox videogame sales will put the
nonsense about Pong having started the industry to rest.”). Cf Ralph H. Baer, Foreword in THE
MEDIUM OF THE VIDEO GAME, at xiv—xv (Mark ].P. Wolf ed. 2001) (“PONG launched the arcade
video game industry with a bang.” (emphasis added)).

3 See Pong (Atari 1972).

4 Por discussions of the earliest computer and video games, see DONOVAN, s#pra note 2, at 3-13;
John Anderson, Who Really Invented the Video Game?, CREATIVE COMPUTING VIDEO AND ARCADE
GAMES, Spring 1983, at 8; Notice of Prior Art by Atari, Inc. and Sears, Roebuck and Co. at 8,
Magnavox Co. v. Bally Mfg. Corp., Nos. 74-1030, 74-2510, 75-3153, 75-3933 (N.D. Ill. May 26,
1976); Sam Shatavsky, Games Computers Play, POPULAR ScI., Oct. 1970, at 44.
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commercial viability of video games, and its success quickly generated a new
industry, initially one of close imitators. Early on, much of what the industry
produced was unlicensed copies and derivatives of PongS Pong itself was
inspired by a game called Table Tennis for the Magnavox Odyssey, the first home
video game console.” With so much unauthorized copying of a successful
product occurring, it is not surprising that a lawsuit resulted in the fall of 1973,8
one that predates the more well-known litigation over the so-called “Pong
Patent,” U.S. Reissue Patent No. 28,507 (the *507 patent).?

The 1973 suit, likely the video game industry’s first lawsuit of any type,'0 was
between two of Atari’s competitors, Allied Leisure Industries, Inc. and Midway
Manufacturing, Inc.i! The dispute involved Allied Leisure’s mechanical drawing
of a printed circuit board, meaning the drawing or “artwork” depicting the
layout of one of the typically green boards found in many electronic devices.!?
Specifically, Allied Leisure claimed Midway had infringed its copyright in a
drawing of a printed circuit board for its four-player tennis game, basically a
four-player version of Atari’s Pong.’> FIGURE 1 provides a small excerpt from
the drawing attached to Allied Leisure’s complaint. Allied Leisure also included
a related claim against Midway for unfair competition.!* The case settled in
April 1974 before a decision on the merits could be rendered.!

5 See supra text accompanying note 2.

6 See, ¢g, GOLDBERG, supra note 2, at 30 (“[Florty companies made knockoffs [of Pong.”);
DONOVAN, supra note 2, at 29 (“Within a year of Pong’s debut . . . more than 15 companies had piled
into the coin-operated video game business that once was Atad’s alone.”); STEVEN L. KENT, THE
ULTIMATE HISTORY OF VIDEO GAMES 61 (2001) (“Within three months of Posgs release,
competitors with names like Elctronic Paddle Ball started to sutface.”); A Red-Hot Market for Video
Games, BUs. WK., Nov. 10, 1973, at 213 (“Atati’s instant success has inspired a dozen or more
companies to jump into the manufacture of video games, some of them outright copies of Pong.”).

7 See infra Part ILB.

8 See Complaint, Allied Leisure Indus. v. Midway Mfg. Co., No. 73 C 2682 (N.D. Tli. Oct. 19,
1973).

9 See U.S. Patent No. Re. 28,507 (filed Apr. 25, 1974); Steve Chang & Ross Dannenberg, The
Ten Most Important Video Game Patents, GAMASUTRA (Jan. 19, 2007) (ranking the ’507 patent as the
most important video game patent of all time), http:/ /www.gamasutra.com/ features/20070119/
dannenberg_06.shtml.

10 The earliest cases discussed in the literature are part of the litigation involving the 507 patent.
See, eg., JON FESTINGER, VIDEO GAME LAw 7-12 (2005); KENT, supra note 6, at 4648, 368.

1 See Complaint, Alied Leisure Indus., supra note 8, at 1.

12 §e¢ PREBEN LUND, GENERATION OF PRECISION ARTWORK FOR PRINTED CIRCUIT BOARDS
10 (1978).

13 Complaint, Alied L eisure Indus., supra note 8, at 3.

14 See 7d. at 1.

15 See Stipulated Dismissal Order, Allied Leisure Indus. v. Midway Mfg. Co., No. 73 C 2682
N.D. Tl Apr. 12, 1974) (dismissing the case “with prejudice to any action based upon any acts
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FIGURE 1: EXCERPT FROM ALLIED LEISURE’S PRINTED CIRCUIT BOARD
DRAWING!6

ALS500—

|

The Allied Leisure lawsuit is missing from the existing literature, both popular
and academic, on the video game industry.”” This Article provides an account
of the case. Why focus on a forgotten and unknown case that quickly settled?
Even with Atati on the sidelines of the case, the story of Alied Leisure is a
significant part of the story of Pong, the game that started the video game
industry. The case is interwoven with the major events of the industry’s birth.
Allied Ledsure should be of interest to industry historians for this reason, but the
case should pique the interest of scholars concerned with the legal history of the
video game industry. An analysis of .A/sed Leisure shows the very limited scope
of intellectual property protection available to game manufacturers at the
industry’s origin. In particular, it demonstrates the limits on the protection
available both under the law of copyright and the law of unfair competition.
Some forms of intellectual property protection were, of course, available. The
frequently referenced—and frequently misunderstood—Ilitigation over the 507

occurring prior to December 26, 1973”) [hereinafter Stipulated Dismissal Order-4/ed).

16 Complaint, A/ked Leisure Indus., supra note 8, at attachment.

17 For concise histoties of the industry, see GREG LASTOWKA, VIRTUAL JUSTICE 29—48 (2010);
CAMPBELL-KELLY, supra note 2, at 269-301. For a history of the early years of the industry, see
BEFORE THE CRASH: EARLY VIDEO GAME HISTORY (Mark J.P. Wolf ed., 2012). For
comprehensive histoties of the industry’s history, see DONOVAN, s#pra note 2; VAN BURNHAM,
SUPERCADE (2001); LEONARD HERMAN, PHOENIX: THE FALL AND RISE OF VIDEOGAMES (3d ed.
2001); KENT, supra note 6. The books by Lastowka, Campbell-Kelly, Wolf, and Burnham are
examples of academic press publications. The MIT Press is probably the leading and most
prolific academic publisher of books on video gaming and other computer-related subjects. See,
e.g, MIT Press, COMPUTER SCIENCE AND INTELLIGENT SYSTEMS 32-37 (2011) (cataloging MIT’s
“Game Studies” publications).
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patent demonstrates the availability of patent protection for at least some game
related innovations.!® The enforceable claims in the *507 patent involved a very
basic game play mechanic in a video game.’® Put simply, the patent covered
video games in which a player-controlled symbol struck a game-controlled
symbol and caused the game-controlled symbol to move in a new direction.?0
Many video gamés infringed this broad patent.2! Patents, however, are usually
much mote costly and difficult to obtain than other forms of intellectual

18 The *507 patent litigation is often described in terms of copyright infringement. The claim is
made that the decisive fact for proving infringement was Nolan Bushnell seeing Magnavox’s Table
Tennis game before assigning Al Alcorn to design Pong. See, eg, HERMAN, supra note 17, at 15
(“Upon Pong’s release Magnavox quickly sued Atari for copyright infringement . . . As far as the
judge was concerned, the founder of Atari plainly copied the Odyssey game.”). In the earliest
major decision on the *507 patent, the district court judge did consider Bushnell’s copying of Tablk
Tennis relevant to the case, but only to the question of whether the patent was invalid for being
obvious. See 35 U.S.C. § 103 (1976) (“Conditions for patentability; non-obvious subject matter.”);
Magnavox Co. v. Chi. Dynamic Indus., Nos. 74 C 1030, 74 C 2510, 1977 U.S. Dist. LEXIS
17996, at *5-6 (N.D. Ill. Jan 10, 1977) (“Another factor that I took into consideration on the
question of the obviousness of the *507 invention is the fact that it was imitated by others, and
that is quite clear from the evidence in the case of the Pong game. . . . When [Bushnell] did see the
Odyssey game, what he did basically was to copy it.” (italics added)).

19 The term “mechanic” may be unfamiliar in this context, but as early as the 1960s the term
has been widely used to describe game processes or methods, initially in board games and later in
other types of games. Se, ¢.g., RICHARD ROUSE III, GAME DESIGN THEORY & PRACTICE 361-66
(2d ed. 2005) (discussing the “Game Mechanics™ section of a game design document); Richard C.
Giberson, Jutland Play-y-Mail, THE GENERAL, July—Aug. 1968, at 9 (“This article will deal with
the mechanics of play.”); Donald Greenwood, Buyers’ Guide, THE GENERAL, Mar.~Apr. 1967, at 4
(describing Avalon Hill’s D-Dgy watgame as having “easy mechanics”).

20 See Magnavox, 1977 U.S. Dist. LEXIS 17996, at *4 (“I do not regard the circuitry of the *507
patent as containing anything which is novel or patentable. T believe that the novelty and
patentability reside entirely in this feature of the player-controlled hitting symbol, which coincides
with a hit symbol and causes a distinct change of direction in the motion of the hit symbol,
whether that change in motion be from a moving position or from a stopped position of the hit
symbol.”); see also Ralph Baer, Video Game History: Getting Things Straight, in BEFORE THE CRASH:
EARLY VIDEO GAME HISTORY 225, 228 (Mark ].P. Wolf ed., 2012) (“The lawsuits were mainly
about infringing on those claims in our patents that'dealt with the interaction between machine-
controlled and manually controlled symbols on screen. If there was a change in the path,
direction, or velocity of the machine-controlled symbol immediately after ‘contacting'—that is,
coming into coincidence with one of the manually controlled symbols on screen—then the game
exhibiting these functions infringed our patenis.”). For a more detailed breakdown of the
relevant claims in the *507 patent, see Magnavox Co. v. Mattel, Inc., No. 80 C 4124, 1982 U S.
Dist. LEXIS 13773, at *8, *26-59 (N.D IlL July 29, 1982).

21 The courts enforced the *507 patent against a broad range of games. It was not limited to
tennis games or even sports games with balls. See, e.g, Magnavox Co. v. Activision, Inc., No. C-
82-5270-CAL, 1986 U.S. Dist. LEXTS 30999, at *11 (N.D. Cal. Mar. 13, 1986), affd, Nos. 86-
1263, 86-1334, 1988 U.S. App. LEXIS 6059 (Fed. Cir. May 9, 1988) (listing infringing games).
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property protection.2 The Allied Leisure case demonstrates the limitations of
two less costly soutces of protection that might have been expected to prevent
the copying of games.

This Article is organized as follows: Part II provides the historical
background of the Alied Leisure case, including the origin of Pong and the
subsequent development of the games by Allied Leisure and Midway that were
at issue in the lawsuit. This section also describes the competitive environment
of the early video game industty, an environment in which copying was
common. A brief summary of this section may be helpful to those unfamiliar
with the industry’s early history: Atari created Pong, a two-player tennis game.
Allied Leisure, along with many other competitors, copied Pong’s design without
a license from Atari and then sold the games using its own name and
trademark.?? Midway, by contrast, licensed Atari’s design, probably because of
its ongoing relationship with Atari. Allied Leisure subsequently produced a
modified version of its two-player tennis game playable by four players.
Midway copied that design without a license. As a result, Allied Leisure sued
Midway for copyright infringement and unfair competition.

Part ITI describes this lawsuit and provides some context for the settlement,
but it is primarily a doctrinal analysis of Allied Leisure’s copyright and unfair
competition claims. On the merits, this Article atrgues that Midway had the
clear edge over Allied Leisure, despite Midway’s copying of Allied Leisure’s
design. Setting aside the patent issues, copying these eatly games was legal,
given the state of the law in the early 1970s.

Part IV concludes. While the limited intellectual property protection initially
available may not have been harmful to the industry’s early development, the
conclusion briefly explains why additional protection was needed and how it
resulted primarily through changes in the copyright laws.

A comment about sources: This Article is based in substantial part on the
case files from the .A/ied Leisure lawsuit and the later litigation involving the 507

2 See, e.g., Vacheron & Constantin-Le Coultre Watches, Inc. v. Benrus Watch Co., 260 F.2d
637, 645 (2d Cir. 1958) (discussing differences between the patent and copytight systems);
Elizabeth L. Rosenblatt, A4 Theory of IP’s Negative Space, 34 COLUM. ].L. & ArTs 317, 351 (2011)
(noting the differences in obtaining patent, copyright, and trademark protecton); Richard H.
Stern, The Bundle of Rights Suited to New Technology, 47 U. PITT. L. REV. 1229, 1247 (1986) (noting
the differences in obtaining patent and copytight protection).

23 Trademark protection was of course available to eatly game manufacturers, but this
protection would not have been sufficient to prevent competitors from copying each othet’s
games and then selling the games under their own trademarks. See generally 15 U.S.C. §§ 1051-
1127 (1970); Joseph P. Bauer, A Federal Law of Unfuir Competition: What Should Be the Reach of Section
43(a) of the Lanham Act?, 31 UCLA L. REV. 671, 699-700 (1984).
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patent?* As the National Archives and Records Administration (NARA) is
now destroying a substantial number of its older judicial records, it is important
to demonstrate ways in which these records can be used.5 These records offer
more than just the components of old judicial decisions. They contain
contemporary documents and testimony often going beyond the natrow
questions eventually addressed in published judicial decisions, and sometimes,
as in Allied Letsure, a case will not even result in a published decision. Although
the records I rely upon in this Article currently qualify for preservation, other
historically interesting records may not.26 Judges and court clerks can designate
additional records for preservation, but the process for identifying the trecords
worth preserving appears to vary from court to court.?’ The value of certain
records may not be obvious, especially when they relate to topics like games,
but by making a contribution to the literature on the video game industry’s
history, I hope this Article demonstrates that even case files about games have
some historical value.

2 Prior to the closing of its public viewing room due to declining use (a possible consequence
of the popularity of PACER), I was able to examine these files at the Federal Recotds Center in
Chicago, a part of NARA’s storage system for inactive federal records. See 44 U.S.C. § 2907
(2012); Chicago Federal Records Center, http:/ /www.archives.gov/frc/chicago/ (last visited July
30, 2012).

25 For the first time in decades, NARA is destroying records from federal cases. The quantity
being destroyed is substantial: hundreds of thousands of records from federal cases filed between
1970 and 1995 and more recent records as time continues. These records are not digitally
scanned before they are destroyed. NARA is preserving some records, including the records
from cases that went to trial and the records from cases designated as historic, eithet because of
the parties involved or because of the subject matter. See Admin. Off. of the U.S. Cts., Making
Room, Saving History, THE THIRD BRANCH, May 2011, at 1, 1-2. As Professor Theodore Eisenbetg
notes, even records lacking historically important parties or issues still have value for showing
trends over time, but many of these records are being lost. Id See also Michael Tarm, Plans to
Destroy Records have Some Riled, VIRGINIAN-PILOT, Aug. 26, 2011, at A14.

26 Under the current policy, NARA should preserve the .A/Mied Leisure records because the case
is classified as a copyright suit, and the case proceeded far enough into the liigation process to
qualify for preservation. The 507 patent litigation records should be preserved for two reasons.
First, records from patent cases are cutrently preserved no matter how far the suit progressed.
Second, records from cases that went to trial are currently preserved, and two of the consolidated
cases in the file went to trial. See Admin. Off. of the U.S. Cts., 10 GUIDE TO JUDICIARY POLICY
appendix 6B (Oct. 5, 2012) (“Records Disposition Schedule 27), available at hitp:/ /www.uscourts.
gov/CourtRecords/RecordsSchedule.aspx.

27 See Admin. Off. of the U.S. Cts., Making Room, Saving History, supra note 25, at 2; Maya Rhodan,
Millions of Federal Court Records are Being Destroyed to Save Money, IWATCHNEWS (Jan. 27, 2012, 5:10
p.m.), http://www.iwatchnews.org/2011/08/02/5456/millions-federal-court-records-are-being-des
troyed-save-money (noting that “Judge Hugh Brenneman of the U.S. District Court for the Western
District of Michigan sent letters to lawyers, judges and cletks in Michigan to get input on what may
be considered historic and should be preserved”).
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potential claims. Midway even decided to act first in what would turn out to be
the video game industry’s longest seties of intellectual property disputes,
disputes mainly about the *507 patent.

The opening moves of the 507 litigation occurred the same week Allied
Leisure and Midway settled.2” On April 12, 1974, the actual day of the
settlement, Midway filed a complaint against Magnavox and Sanders seeking a
declaratory judgment of non-infringement of four patents: the °284, the *285,
the 480, and another one issued to William Rusch, U.S. Patent No.
3,778,058.28 Midway filed the complaint in the United States District Court for
the Southern District of New York.2® Presumably, Midway preferred a district
court in the Second Circuit because of its long-standing reputation for ruling
against patent owners260 Magnavox responded a few days later on April 15,
1974, by filing a complaint in the Northern District of Illinois against Bally,
Chicago Dynamic Industries, Atari, Allied Leisure Industries, and Empire
Distributing, %! the latter a subsidiary of Bally that distributed coin-operated
games.22  Like Midway, Magnavox was probably forum-shopping, as the
Seventh Circuit’s reputation at the time was more favorable to patent owners
than the Second Circuit’s.263 Although Magnavox initially omitted Midway
from the list of defendants, Magnavox added Midway the following month in
an amended complaint2¢ In its original and first amended complaints,

257 Compare Complaint for Declaratory Relief, Midway Mfg. Co. v. Magnavox Co., No. 74
C 1657 (SD.NY. Apr. 12, 1974) [hereinafter Complaint for Declaratory Relief-Midway], Exhibit
C to Memorandum in Support of the Motion of Defendant Midway Mfg. Co. to Sever and
Transfer, Nos. 74 C 1030, 74 C 2510 (N.D. Il Sept. 1975), and Complaint for Patent
Infringement, Magnavox Co. v. Bally Mfg. Corp., No. 74 C 1030 (N.D. Ill. Apr. 15, 1974)
[hereinafter Complaint for Patent Infringement-Magnavox], with Stipulated Dismissal Order-A/ied,
supra note 15 (Apr. 12, 1974).

258 Method of Employing A Television Receiver for Active Participation, US. Patent
No. 3,778,058 (filed June 17, 1971).

259 Complaint for Declaratory Relief, s#pra note 257.

260 See GLORIA K. KOENIG, PATENT INVALIDITY: A STATISTICAL AND SUBSTANTIVE ANALYSIS
4-28 (rev. ed. 1980). From 1953 to 1972, the Second Circuit found only 14.3% of patents both
valid and infringed.

261 See Complaint for Patent Infringement-Magnavox, supra note 257.

262 Affidavit of James F. Segerson, Allied Leisure Indus. v. Midway Mfg. Co., No. 74 C 2682
MNLD. IIL. Oct. 19, 1974); Ross Deposition, s#pra note 45, at 40.

23 Sge KOENIG, supra note 260, at 448, App. 171. From 1953 to 1972, the Seventh Circuit
found 38% of patents valid and infringed. Although 1973 was the start of a bad run for patent
ownets before the Seventh Circuit, it seems unlikely that the Seventh Circuit’s reputation would
have changed much by the time Magnavox filed suit in April 1974.

264 See Civil Docket-Magnavox, supra note 63, at 2 (noting the filing of the first amended
complaint); First Amended Complaint for Patent Infringement, Magnavox Co. v. Bally Mfg. Co.,
No. 74 C 1030 (N.D. Il. May 22, 1974) [hereinafter First Amended Complaint for Patent
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Magnavox claimed the defendants infringed the *284 and "285 patents.?®> By the
time Magnavox filed its second amended complaint, the Patent Office had
reissued the *284 patent as U.S. Patent Reissue No. 28,507.266 It was this patent,
the “oft-litigated ’507 patent,”?” that became the critical one during
Magnavox’s years of litigation against many of the industry’s major players.268
Magnavox’s litigation over the 507 patent against various defendants lasted at
least until 1998269 and it all started just as Adied Leisure ended.?’

The terms of the April 1974 settlement between Allied Leisure and Midway
are not in the record or revealed elsewhere. During the ’507 litigation, David
Braun was asked if Allied Leisure had granted Midway any rights to produce

Infringement-Magnavox].

265 See Complaint for Patent Infringement-Magnavox, supra note 257; First Amended Complaint
for Patent Infringement-Magnavox, supra note 264.

266 The "285 patent was also reissued, as U.S. Patent No. Re. 28,598. See Second Amended
Complaint for Patent Infringement, at 2-3, Magnavox Co. v. Bally Mfg. Co., No. 74 C 1030
(N.D. 1ll. Nov. 4, 1975); Civil Docket-Magnavox, supra note 63, at 15 (noting the filing of the
second amended complaint).

267 Nintendo of Am., Inc. v. Magnavox Co., 659 F. Supp. 894, 897 (S.D.N.Y. 1987).

268 e Magnavox Co. v. Mattel, Inc., No. 80-4124, 1982 U.S. Dist. LEXIS 13773, at *1 (N.D.
IL. July 29, 1982) (“This is a patent infringement suit in which the plaintiffs charge defendants
Mattel, Inc. and others, with infringement of U.S. Reissue Patent No. Re. 28,507 ... by the
manufacturer, use, or sale of certain Intellivision video games. Evidence now of record reveals
the phenomenon of a patent that heralded the beginning of an industry, the home video game.”);
Magnavox, 1977 U.S. Dist. LEXIS 17996, at *16-17 (“I do find that the defendants’ games
infringe the plaintiff’s *507 patent.”); se¢ also BAER, VIDEOGAMES: IN THE BEGINNING, s#pra note
2, at 126 (“The 507 Claims became the main determining factors of whether a game infringed, or
dido’t”).

269 Some of the more well-known video game industry defendants—or declaratory judgment
plaintiffs—beyond those already mentioned included the following: Williams Electronics, Inc.
(filed in 1974); Taito America Corporation (and Universal Research Laboratories) (filed in 1977);
Mattel, Inc. (filed in 1980); Activision, Inc. (filed in 1982); Nintendo of America, Inc. (filed in
1986); Sega of Ametica, Inc. (filed in 1989); and Capcom, USA Inc., Data East USA, Inc,
Konami (America) Inc., SNK Corporation of America, Taito America Corporation, and Tecmo,
Inc. (filed in 1993). See Complaint, Magnavox Co. v. Seeburg Indus., Inc., No. 74 C 2510 (N.D.
Il Aug. 30, 1974); Magnavox Co. v. APF Elecs., Inc,, No. 77 C 3159, 1977 U.S. Dist. LEXIS
12689 IN.D. Ill. Nov. 29, 1977); Magnavox Co. v. Mattel, Inc., No. 80-4124, 1982 U.S. Dist.
LEXIS 13773 (N.D. Il July 29, 1982); Magnavox Co. v. Activision, Inc., No. 82-5270, 1986 U.S.
Dist. LEXIS 30999 (N.D. Cal. Mar. 13, 1986); Nintendo of America, 659 F. Supp. at 894-95; Civil
Docket, Magnavox Co. v. Sega of Am,, Inc., No. 89-1380 (N.D. Cal. Apr. 20, 1989); Civil
Docket, N. Am. Philips Corp. v. Am. Vending Sales, No. 94-1146 (N.D. Ill. June 1, 1993). Taito,
which is on the list twice, was indeed a repeat defendant. See N. Am. Philips Corp. v. Am.
Vending Sales, No. 93-3261, 1993 U.S. Dist. LEXIS 16216, at *1-24 (N.D. 1ll. 1993}, rev'd in part,
35 F.3d 1576 (Fed. Cit. 1994).

210 See supra text accompanying note 257.
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Allied Leisure’s games or printed circuit boards.?”! He answered that he did not
know, but Braun did say that the lawsuit between Allied Leisure and Midway
settled “amicably.”272 :

- IV. CONCLUSION

Allied Leisure illustrates the challenge the early video game industry faced in
protecting its investments in creativity. At least at the beginning, however, it is
not clear that the industry needed more protection. In a well-known article
published in 1970, Professor (now Justice) Stephen Breyer concluded that “the
general case for copyright protection is weak” and that publishers might have
sufficient incentives to publish books and software even without protection
from copiers.?”? In part, book publishers might be able to rely on their lead
time over copiers (approximately six to eight weeks as a 1970 estimate).27
Software publishers might be able to rely, at least in part, on the revenue they
receive from the sale of both hardware and support services that go with the
software.2’s Pong was not a book, nor was it software. However, similar
incentives could apply to arcade games. Atari benefitted from as much as three
months of lead time, and it sold the Pong game as part of a dedicated arcade
cabinet. Producing an arcade game was expensive. At the time Allied Leisure
filed its suit, Midway’s cost of materials alone for each Winner IV game was
$515.276 Early arcade games may illustrate the merits of Breyer’s argument.

The lack of effective protection under the copyright and unfair competition
laws may have promoted the quick establishment of the industry, facilitating the
easy entry of many arcade game manufacturers into the video game business
without the need to negotiate with Atari. Future innovation, however, likely
required more protection than what was available under the patent or other
laws. Nolan Bushnell soon came to think s0.277

21 See Braun Deposition, s#pra note 1, at 58-59.

72 I .

273 Stephen Breyer, The Uneasy Case for Copyright: A Study of Copyright in Books, Photocopies, and
Computer Programs, 84 HARV. L. REV. 281, 350 (1970).

274 Id. at 299-300.

215 1d. at 344—-46.

276 Affidavit of Malachy L. Hannigan at 2, Allied Leisure Indus. v. Midway Mfg., No. 73 C 2682
(N.D. Il Oct. 19, 1973). . .

277 Bushnell found the patent system ineffective for Atar, at least early on. See Bushnell, supra
note 30, at approximately minute 35:45; see alio Lowood, supra note 29, at 18-19 (discussing
Atari’s attempts to enforce its patents).
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At a major trade show in Chicago—probably the one in November
197328—Bushnell offered a lengthy “rant” (his word) at other industry
representatives who had produced clones and variations of Atari’s Pong2™ He
argued that copying was undermining innovation in the industry.80 Bushnell
even thought that industry practices changed after that particular event.?8!
Assuming his perception of changes in industry practices was correct, maybe
-Bushnell was particularly persuasive. Maybe the Alied Leisure lawsuit affected
industry practices. Maybe other causes were at work. But the cost of
producing games would rise and the cost of copying would fall. While a single
arcade game cost several hundred dollars to copy in the eatly 1970s, games sold
for the home market on cartridges, floppy disks, CD-ROMs, DVDs, and Blu-
rays were and are much cheaper to copy—costing pennies or a few dollars at
most.282  Yet the budgets for home games can now be in the millions of
dollars.283

Better protection than what was initially available was needed, and the
availability of copyright protection did improve (and perhaps even went too
far). In part, the scope of protection increased through the video game
industry’s switch from hardwate to software and through the protection
afforded to computer programs under the Copyright Act of 1976 and its
amendments in the Computer Software Copyright Act of 1980.28¢ Protection

278 See Jukebox Meetings, BILLBOARD, Oct. 20, 1973, at 33 (lisdng the date of the Music Operators
of America exposition as November 9-11, 1973). Bushnell’s comments in 2003 were not
completely clear about the year—it could have been the 1974 exposition rather than the 1973
exposition—but the 1973 exposition seems more likely, based on what he said. See Bushnell,
supra note 30, at approximately minute 40:00. My efforts to locate a copy of the program from
the 1973 exposition, which might have resolved any doubts about the date, were not successful.

279 Bushnell, s#pra note 30, at approximately minute 40:00.

20 J4

28 I4 .

282 Fortune reported in 1982 that the cost of materials for a cartridge, the most expensive of
these several media formats, was $4 to $5. Andrew C. Brown, Cashing in on the Cartridge Trad,
FORTUNE, Nov. 15, 1982, at 125. .

283 See, e.g., Chtis Suellentrop, War Games, N.Y. TIMES, Sept. 12, 2010, at 64 (“[T]he entrance fee
to develop a big-budget, mainstream video game is now north of $20 million.”).

284 See 17 US.C. § 101 (defining “computer program”); Vault Cotp. v. Quaid Software, Ltd.,
847 F.2d 255, 259—61 (5th Cir. 1988) (discussing the evolution of software protection); 1 NIMMER
& NIMMER, s#pra note 179, § 2.04[C}; Samuelson et al.,, s#pra note 179, at 2348 n.146 (“The
turning point in the international debate about legal protection for computer programs came in
1980 when the United States Congress endorsed the recommendations of the CONTU
Commission favoring copyright protection for programs.”). The first arcade video game with a
microprocessor and computer program was Midway’s pathbreaking 1975 game Gun Fight.
BURNHAM, s#pra note 17, at 120. Yet another new source of limited protection was the
Semiconductor Chip Protection Act of 1984, 17 US.C. §§ 901-914. See 1 NIMMER & NIMMER,
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also increased through the judicial decisions extending copyright protection to
the audio-visual elements of games.?®* To some extent, courts even extended
protection to game mechanics in video games, despite the restriction on
protecting methods and processes under 17 U.S.C. § 102(b).28 At least some of
this increased protection was sutely needed to promote further creativity in the
video game industry, particularly as the home gaming market developed, but for
a short time, the lack of effective protection may have accelerated the industry’s
development.

supra note 179, §§ 8A.02—.12 (“Subject Matter of Chip Protection.”).

25 See Red Baron-Franklin Park, Inc. v. Taito Corp., 883 F.2d 275, 278 (4th Cir. 1989); Midway
Mfg. Co. v. Artic Int’l, Inc., 704 F.2d 1009, 1012 (7th Cir. 1983); Stern Elecs., Inc. v. Kaufman,
669 F.2d 852, 855-57 (2d Cir. 1982).

286 See 17 U.S.C. § 102(b); UNITED STATES COPYRIGHT OFFICE, Form Letter 108 (Dec. 2011)
(“Copyright does not protect the idea for a game, its name or title, or the method or methods for
playing it.”"), available at htep:/ /www.copyright.gov/fls/f1108.html. Examples of protecting game
methods or processes arguably can be found in cases like Méidway Mfg. Co. v. Artic Int’ Inc., in
which the Seventh Circuit held that an unauthotized kit that sped up Galwdan infringed the
copyright in the game, even though the kit arguably affected only the game’s unprotected
processes ot methods of play. Midway Mfg., 704 F.2d at 1013-14. Sez generaly Thomas M.S.
Hemnes, The Adaptation of Copyright Law to Video Games, 131 U. PA. L. REV. 171 (1982). In theory,
Pong and similar early games might be protected by claiming copyright protection in the audio-
visual displays of the games, but other than the modest sound effects, Pong has no aesthetic
elements unrelated to the method or process for playing the game. Protecting the audio-visual
display of Pong through copyright would therefore mean the method or process for playing 2
game s protectable, despite the black letter rule to the contrary. But for all practical purposes, the
black letter rule is probably wrong. See Tetris Holding, LLC v. Xio Interactive, Inc., 863 F. Supp.
2d 394 (D.NJ. 2012).
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