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]EVIL ANGEL EULOGY

accurately, that a plaintiffs claim to equitable relief must be "clean" of related
illicit behavior or intent), the metaphor belies an absolute legal distinction
regarding plaintiffs behavior-that it is either clean or unclean. In practice, this
dichotomy forced the court to sort out to degrees of cleanliness and degrees of
relatedness on a case-by-case basis. The nature of the resulting dilemma was
obvious and would beleaguer any ruling that attempted such discrimination
without seeming to be totally arbitrary.

A second, more complex ambiguity emerged when the equity court was
asked to balance the judicial integrity of disqualifying a plaintiffs claim, albeit an
equitable result for society as a whole, with the inequitable countenance of clear
civil culpability of the defendant-a choice the court did not relish since,
whether it decided for or against the plaintiff, it appeared to attach its authority
to some consequent level of injustice. In order to be consistent and at the same
time protect its judicial integrity in turning away a plaintiff who had a legitimate
legal claim, the court might have felt compelled to invoke the Clean Hands
Doctrine as a matter of public policy rather than as a legal principle. Remember
that at equity, the court was bound to consider the interests of all possible
parties to the behavior, including consequent harm to third parties not present
and the public at large. In certain circumstances, then, the court may have been
pressed to refuse a possibly deserving plaintiff consideration of remedy because
of the court's inability to do full justice to the third party.

The identification of a "clean hands maxim" with an underlying legal
principle emerged in the 1780s from a range of cases at law, most often
associated with Lord Chief Justice Mansfield,37 and cases at equity, associated
with Baron James Eyre.38 In the court of Chancery, the maxim was most often
associated with the rulings of Lord Eldon over two decades later. Still, this
concept was not identified as a discrete "clean hands" equity maxim by most
treatises commenting on the underlying principle until the late nineteenth

(1787) 29 Eng. Rep. 1184 (Ex.) 1185, that the precondition did not relate to the plaintiffs general
behavior or demeanor ("it does not mean a general depravity; it must have an immediate and
necessary relation to the equity sued for"). Id. See, e.g., The Meaning of "Clean Hands" in Equiy, 35
HARv. L. REv. 754, 755 (1922) (noting that "immorality and degraded character have long been
held to not make a plaintiff's hands unclean," as established in Denng).

37 Mansfield's earliest use of the maxim may have been in Fitzroy v. Gwillim, (1786) 99 Eng.
Rep. 1025 (K.B.) 1026 ("[Plaintiffj must come therefore with clean hands, according to the
principle laid down in the case of Bosanquet and Dashwood(b), that those who seek equity must do
equity.").

38 See Dering, 29 Eng. Rep. at 1185 (stating in dictum that "[I]t is not laying down any principle
to say that [plaintiffs] ill conduct disables him from having any relief in this Court. If this can be
founded on any principle, it must be, that a man must come into a Court of Equity with clean
hands.").
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J. INTELL PROP. L

century.39 However, contrary to the implication that the "clean hands maxim"
had been established by the mid-nineteenth century, there was some question as
to exactly what had been established. Later, legal scholars referred to the
maxim rather disparagingly as "a collection of mottoes in which aspects of
conscience become pickled and to a degree trivialised," or "commonly
misleading," or purposed "merely to justify or explain or confirm a decision
which has already been reached on other grounds."40 By the early twentieth
century, courts considered the maxim to govern in equity claims and recorded it
in legal literature as the Clean Hands Doctrine, extending to all civil actions in
which the plaintiffs prior or current behavior threatened to involve the court in
illegal, immoral, or unjust consideration or consequence. 41

In subsequent legal treatises and other texts, equitable claims that fell under
the Clean Hands Doctrine were classified and sub-classified based on the
assumption that the doctrine applied uniformly to each. Included were cases in
which the plaintiff asked relief for inequity of his own doing and the court
deferred consideration of relief until the plaintiff had first "done equity," i.e.,
somehow corrected the artificial imbalance created by his contractual
relationship with the defendant. Also included were claims in which the
plaintiff asked relief for inequity in fact due to his own related prior action, but
the court had refused to consider equitable relief under any circumstances
because this behavior had been illicitly designed to give the plaintiff unfair
advantage.

Similarly included were cases in which the plaintiffs claim of a property
interest was tainted by illicit (or criminal) behavior by both plaintiff and
defendant, resulting in the court's refusal to assist either party.42 The treatises

3 Chafee I, supra note 28, at 884.
4 Paul Jackson, The Maxims of Equity Revisited, in EQUITY AND CONTEMPORARY LEGAL

DEVELOPMENTS 72, 73 (Stephen Goldstein ed., 1992).
41 See Roscoe Pound, On Certain Maxims of Equity, in CAMBRIDGE LEGAL ESSAYs 259, 263-64

(G.G. Alexander et al. eds., 1926); Chafee I, supra note 28, at 882; Howard Oleck, Maxims of
Equity Reappraised, 6 RUTGERs L. REv. 528 (1951-1952). Both Pound and Chafee located the first
equitable use of the "clean hands" phraseology in Dering "This form seems to begin in a remark

by Lord Chief Baron Eyre ..... Pound, supra note 36, at 263-64. According to Chafee, "In
1787 ... the maxim as we know it was born," a conclusion that can be debated regardless of
whether the phrase is considered a general maxim, a distinct maxim, or a governing principle.
Chafee I, supra note 28, at 882. See also Jennifer Payne, "Clean Hands" in Derivative Actions, 61
CAMBRIDGE L.J. 76, 76 n.4 (2002).

42 See, e.g., Merryweather v. Nixan, (1799) 101 Eng. Rep. 1337 (K.B.) 1337 (sustaining a ruling

at Assizes that the plaintiff could not claim equitable contribution against his fellow tort-
malfeasor: "the learned Judge being of opinion that no contribution could by law be claimed as
between joint wrong-doers," effectively the same principle derived from Everet v. Williams (Ex.
1725), belatedly reported in Note, The Highwayman's Case, 9 L.Q.R. 197, 198 (1893), in which a
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ET/7LANGEL EULOGY

also included the type of cases most germane to this discussion: those in which
the plaintiff based his claim on literary property considered immoral in nature
or effect and, by implication, calculated to harm the public. In those
circumstances, the court refused to recognize property in the work for purposes
of equitable relief until a jury had deemed the work not harmful. Regardless of
whether there had been illicit or criminal behavior on the part of either the
plaintiff or the defendant, the literary work generated its own consequence
when publicly distributed-it produced a tendency toward illicit behavior
among the public at large which could only be gauged by a jury at law.

The authority of the venerable Clean Hands Doctrine in copyright law
appeared to be summarily eviscerated by Mitchell Brothers,43 a ruling that
interestingly evoked relatively little comment or criticism. Most critics lamented
its possible adverse consequences, focusing on the long-standing but little
evidenced presumption that extending copyright protection to allegedly obscene
works would increase the economic incentive to publish and distribute more
such works, leading to even wider accessibility and inevitable societal harm.44
Lord Eldon voiced on several occasions the presumption that the market for
such works would inevitably expand if not censored or regulated. He
recognized that if his court refused to enjoin unauthorized publication of such
works, literary pirates would rush to republish them in greater numbers at
cheaper prices that would make the works more immediately accessible to a
broader range of reading public, especially those of lower income and education

plea by one highwayman for equitable distribution of stolen proceeds was dismissed "for scandal
and impertinence.").

43 MitchellBrothers, 604 F.2d 852 (5th Cir. 1979).
44 See, e.g., Karl Schmalz, Problems in Giving Obscenity Copyrght Protection: Did Jartech and Mitchell

Brothers Go Too Far?, 36 VAND. L. REv. 403 (1983) (arguing that insistence on uniformity in
national copyright protection frustrates explicit federal, state and local public policies against
obscenity); Note, Can Intellectual Properyj Law Regulate Behavior? A 'Modest Proposal"for Weakening
Unclean Hands, 113 HARV. L. REv. 1503 (2000) (arguing for compliance conditions on copyright
registration for works that may have been produced by criminal actions, such as using actors in
films without their legal consent, marking the creator as having "unclean hands"); Ann Bartow,
Pornography, Coercion, and Copynght Law 2.0, 10 VAND. J. ENT. & TECH L. 799 (2008) (advocating
that copyright protection be structured to insure performer consent); Ann Bartow, Copjrzght Law
and Pomography: Reconsidering Incentives to Create and Distribute Pornography, 39 U. BALT. L.F. 75 (2008)
(encouraging a public debate on the morality of expanding the economic incentives associated
with copyright protection of pornography); Christopher A. Cotropia & James Gibson, The Upside
ofIntellectualProperty's Downside, 57 UCLA L. REV. 921 (2010) (arguing that the economic incentive
for commercial pornographers to aggressively assert their property rights has diminished due to
the more significant dilution of market demand from the widespread distribution of free
pornography on the internet).
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J. INTELL PROP. L

whose moral constitution was considered more vulnerable to challenge. 45 He
concluded, however, that the danger was greater if equity overstepped its
jurisdictional bounds and that protection against such criminal consequences
must be left to the law courts. While affirmative defenses are commonly
accepted in many areas of law today, most are based on claims of
misrepresentation and fraud in contractual agreements.46 An obscenity (or ex
turpi causa) defense against plaintiffs seeking copyright protection for works of
questionable nature, routinely held to be compelling in English and American
courts for over two hundred years, has now become extremely rare and is not
considered compelling.47

So, how venerable was the Clean Hands Doctrine, really? One can easily
argue that, in practice, the assumptions underlying its application to copyright
infringement had been progressively abandoned in American jurisprudence
since the early twentieth century and that Mitchell Brothers was in fact simply a
long-awaited coup de grace. And yet, that such a longstanding legal doctrine
should be seemingly swept aside so easily bespeaks a doctrinal transition that
calls upon us to perhaps focus less on the nuances of the Mitchell Brothers
rulings and more on the doctrine as it initially evolved in cases of literary
property. That begs us to reconsider the formative early nineteenth century
period in chancery, in which the doctrine was imperfectly constructed, how its

45 Southey v. Sherwood, 35 Eng. Rep. 1006 (Ch.) 1008 ("It is very true that, in some cases, it
may operate so as to multiply copies of mischievous publications by the refusal of the Court to
interfere by restraining them . . . .").

46 See, e.g., T. Leigh Anenson, Beyond Chafee: A Pocess-Based Theory of Unclean Hands, 47 AM. Bus.
L.J. 509 (2010) (comparing unclean hands as an equitable defense to estoppel and legal doctrines
of in pari delicto and fraud).

47 One constantly mentioned exception has been Devils Films v. Nectar Video, 29 F. Supp. 2d
174 (S.D.N.Y. 1998), in which the court refused preliminary injunctive relief for a plaintiff seeking
copyright protection of what the judge considered to be obscene films. The court found that
there was probable cause to believe that the plaintiff was violating federal law by shipping
obscene material in interstate commerce and that it "should invoke the doctrine of unclean hands
and leave the parties where it finds them," akin to an Eldon ruling. Id. at 175. Subsequently, the
parties attempted to settle, with the defendant agreeing to accept a permanent injunction, but the
court refused to sign the proposed consent order, stating "[t]he 'unclean' hands doctrine 'closes
the door of a court of equity to one tainted with inequitableness or bad faith relative to the matter
in which he seeks relief, however improper may have been the behavior of the defendant."
Devils Films, Inc. v. Nectar Video, No. 99 Civ. 8016, 2000 U.S. Dist. LEXIS 12116, at *1
(S.D.N.Y. Aug. 17, 2000) (quoting Precision Instrument Mfg. Co. v. Auto. Maint. Mach. Co., 324
U.S. 806, 814 (1945)). While critics have considered Devils Films convincing evidence that the
issue remains "unsettled" at the appellate level, Mitchell Brothers was nonetheless almost
immediately accepted by prominent legal treatises as governing. See, e.g., 1 MELVILLE NIMIMER &
DAVID NIMMER, NIMMER ON COPYRIGHT § 2.17 (2012); 2 WILLIAM F. PATRY, PATRY ON

COPYRIGHT §§ 3.41-.42 (2007).
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EVIL ANGEL EULOGY

ancillary "obscenity defense" became further adulterated when roughly adapted
first to American constitutional language, then to subsequent copyright
legislation, and finally to First Amendment strictures that required a
demonstrated evil tendency. We may be inclined to think that balancing the
social value of literary works, which may contain transgressive ideas or images,
against their potential harms to mainstream behavioral values is a legal
development peculiar to the twentieth century. However, in retrospect, such
balancing characterized rulings in both copyright and obscenity law in the more
formative nineteenth century period in English law.

This Article also examines the viability of the traditional interpretation of
how the Clean Hands Doctrine was adapted to copyright and, if found lacking,
whether that changes our view of the doctrinal import of Mitchell Brothers. The
next section traces the origin of the Clean Hands Doctrine to a set of equitable
principles underlying English case rulings in the seventeenth and early
eighteenth centuries that related mostly to property in contracts, marital
agreements, and wills. Since the notion of literary property was established but
fundamentally undefined by the Statute of Anne, it was inevitable that equitable
consideration in cases of copyright infringement would rely initially on the
common law regarding proprietary rights. This reliance, however, was
challenged to its core by increased wealth and literacy, not to mention by
revolutionary sentiments. This volatility was exacerbated by the free-wheeling
nature of literary publication, which included books, newspapers, journals,
weeklies, and pamphlets that proliferated wildly during the period and which
had, until that time, been effectively controlled by government licensing,
taxation, and censorship.

III. EXTENDING PRINCIPLES OF EQUITY TO COPYRIGHT

How legal jurisprudence would regard literary property was a question
pressed by the burgeoning commercial dynamics of the new print culture and
its almost immediate impact on politics and culture England in late eighteenth
and early nineteenth centuries,48 a period marked by rising literacy, the
emergence of dynamics of mass consumption, and easy access to wide range of
publications.49 The initial application of the still relatively unsettled laws of
property to the newly-conceived notion of authorial rights springing from the
Statute of Anne was an awkward fit at best, most noticeably as copyright law

48 See, e.g., MARK ROSE, AUTHORS AND OWNERS: THE INVENTION OF COPYRIGHT (1993).
49 See generally DAVID VINCENT, LITERACY AND POPULAR CULTURE: ENGIAND 1750-1914

(1989); WILLIAM ST CLAIR, THE READING NATION IN THE ROMANTIC PERIOD (2004).
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J. INTELL PROP. L

was then obligated to accommodate its objectives to the apparently contrary
purposes served by criminal libel laws applied to literary works considered
seditious, blasphemous, or immoral. The authors of the Statute of Anne
wanted to establish statutory protection of proprietary rights, primarily for
publishers who had been consigned common law publishing rights by authors.
Their approach was akin to the system that had evolved under the Licensing
Acts of 1662, 1692, 1694, and 1696 but which the expiration of the Licensing
Act of 1696 had left unregulated. The Statute, however, was prefaced by
language that encouraged learning by monopolistic practices enabled by the
Stationers' company charter.50 In no sense did the drafters of the Statute
envision regulating content or considering a work's impact on the public
welfare, other than the presumption that broader access to publication would
widen the public's access to knowledge and learning. The Statute's focus was
thus narrow and procedural, only later in application raising issues related to the
content of protected works-especially whether works of potentially libelous
content might nonetheless contribute to learning or tend to undermine social
order.51

Further complicating the search for direction after the Statute of Anne took
effect was the often incomplete juxtaposition of statutory and common law
copyright and criminal libel law, especially when statutory law was inadequately
defined and common law practice seemed to dictate directions contrary to it.52

Authority over these issues was fragmented by the jurisdictional separation
between English courts of law and courts of equity, which resulted in cases of
literary property that were or could have been claimed at law, of equity, or
both.53 This in turn raised the vexing questions of whether equitable rulings

50 JOHN FEATHER, A HISTORY OF BRITISH PUBLISHING (2d ed. 2006) (describing the evolution

of the book publishing trade and the legal distinctions between authors and publishers).
51 See general# GEOFFREY ROBERTSON, OBSCENITY: AN ACCOUNT OF CENSORSHIP LAWS AND

THEIR ENFORCEMENT IN ENGLAND AND WALES (1979) (considering obscenity's definition and

the development of obscenity law); NORMAN ST. JOHN-STEVAS, OBSCENITY AND THE LAw

(1956); Joss MARSH, WORD CRIMES: BLASPHEMY, CULTURE, AND LITERATURE IN NINETEENTH-

CENTURY ENGLAND (1998) (discussing the evolution of laws of blasphemy); S.M. WADDAMS,
SEXUAL SLANDER IN NINETEENTH-CENTURY ENGLAND: DEFAMATION IN THE ECCLESIASTICAL

COURTS, 1815-1855 (2000) (discussing how questions of morality were absorbed into the
jurisdiction of the civil courts).

52 See Stephen R. Perry, Judicial Obligation, Precedent and the Common Law, 7 OXFORD J. LEG.
STUD. 215, 230-36 (1987) (discussing the degree to which case law becomes directive in areas of
unsettled law). See generaly NEIL DUXBURY, THE NATURE AND AUTHORITY OF PRECEDENT (2008)

(describing the evolution of the doctrine of precedent in common law).
s3 For example, the juxtaposition of crimes of public nuisance and immorality reflected in Le

Roy v. Sr. Charles Sidle, (1663) 82 Eng. Rep. 1036 (KB.), where the defendants' engagement in

public blasphemy and lewd behavior from the balcony of a public inn did not merely cause a

[Vol. 20:209230
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2013] EVIL ANGEL EULOGY 231

regarding potentially illicit works could be considered authority in criminal
proceedings, and vice versa,54 and, more tangentially, the degree to which juries
in criminal cases could render judgments on or even consider questions of law,
such as the intent behind and consequence of illicit content.55

In effect, issues regarding illicit content under copyright law intersected with
doctrines of criminal libel long before the passage of the Obscene Publications
Act of 1857, the first English statutory attempt to codify common law regarding
obscene libel.56 By that time, fixed rules regarding equitable applications of the
Clean Hands Doctrine to copyright infringement cases had already been
established in a series of rulings by Lord Eldon during his tenure as Lord

public nuisance but more disruptively precipitated violent behavior by onlookers who stormed
the inn seeking retribution. Id. This led to the doctrinal amalgamation of those two crimes into a
crime of public libel, the injured party being the public, in Dominus Rex v. Curl, (1727) 93 Eng.
Rep. 849 (K.B.). James R. Alexander, Roth at Ffty: Reconsidering the Common Law Antecedents of
American Obscenity Doctrine, 41 J. MARSHALL L. REv. 393, 398-405 (2008).

5 ALEXANDER, supra note 18, at 74. The expanding use of precedent in court hearings before
and during this period was facilitated by its documentation initially in published nominate reports
in whole or abridged fashion, and the later legal treaties compiled and classified prior rulings and
their underlying legal reasoning. See, e.g., MICHAEL LOBBAN, THE COMMON LAW AND ENGLISH

JURISPRUDENCE 1760-1850 (1991) (discussing the increasing common law reliance on legal
treatises).

55 See JAMES OLDHAM, ENGLISH COMMON LAW IN THE AGE OF MANSFIELD 229-35 (2004)
(discussing the expanding role of jury trials and the context and impact of the passage of the Fox
Libel Act). In most cases, Lord Eldon acknowledged that courts at equity had the authority to
determine questions of fact, but he followed what he portrayed as common practice of referring
any reasonable doubt regarding facts to a legal court and jury, as in O'Connor v. Cook, (1802) 31
Eng. Rep. 1247 (Ch.) 1250-51 ("[I]f any reasonable doubt has been raised upon it in the evidence,
it has been of late thought wise and discreet to send the question of fact to a Jury."). Eldon later
qualified this in Hampson v. Hampson, (1814) 35 Eng. Rep. 395 (Ch.) 395, arguing that verdicts in
the law courts were advisory and not compelling: "Courts of Equity have an original Jurisdiction,
which, I agree, must be exercised according to a sound Discretion; to try Questions of Fact
without the Intervention of a Jury; and which Aid is sought, according to the common
Expression, for the purposes of informing the Conscience of the Court." See also John Langbein,
Fact Finding in the Engsh Court of Chancey: A Rebuttal, 83 YALE L.J. 1620 (1974) (arguing that
equity courts exercised fact-finding authority in cases in which they shared subject matter
jurisdiction with law courts, and by accepted practice, verdicts regarding factual disputes delegated
to law were considered advisory and non-binding).

56 20 & 21 Vict. c. 83. For background on the passage of the Act, see in particular Colin
Manchester, A Histoy of the Crime of Obscene Libel, 12 J. LEGAL HIsT. 36 (1991) (following the
development of the crime of obscene libel leading up to the Act); Colin Manchester, Lord
Campbells Act: England's First Obscenity Statute, 9 J. LEGAL HIST. 223 (1998) [hereinafter
Manchester, Lrd Campbelfs Act] (discussing the opposition to the Act based on concerns of its
overbreadth); Jeremy Phillips, Copyrght in Obscene Works: Some British and American Problems, 6
ANGLO-AM. L. REv. 138 (1977) (discussing the intersection of civil and criminal treatment of
obscene materials).

23

Alexander: Evil Angel Eulogy: Reflections on the Passing of the Obscenity De

Published by Digital Commons @ University of Georgia School of Law, 2013



232 J. INTELL PROP. L [Vol. 20:209

Chancellor (1801-1826), indelibly identifying him with adopting the principles

of the Clean Hands Doctrine into copyright law.57 However, Eldon grounded

th'ose decisions on the authority of a previous ruling by Justice James Eyre in

Dr. Piestly's Case, a damages claim heard by Eyre as Chief Commissioner of the

Great Seal that remained unpublished in nominate form until reported

arguendo in Southey v. Sherwood twenty-five years later.58 Joseph Priestley, a

noted scientist and republican activist, sued for damages caused when a mob

burned his house, library, and laboratory during the Birmingham riots in 1791.59

Eyre is reported to have admitted evidence that Priestley's previously published

writings often criticized the government and had been seditious in nature.60 He

counseled the jury that if the unpublished manuscripts Priestley had lost in the

riots were of the same nature and could be considered seditious libel, a criminal

offense at law, Priestley could not claim property in them.6' Thus instructed,
the jury awarded Priestley damages for the physical property lost but no value

for the unpublished manuscripts. 62

The underlying issue was whether Priestley could claim property in his

unpublished manuscripts, the precondition in any such claim under common

law. As the manuscripts had not yet been published and were therefore beyond

criminal prosecution as a seditious libel, the manuscripts would have been

s7 See Pound, supra note 41, at 275-76; Chafee II, supra note 28, at 1067-1070; Edward S.

Rogers, Copyight and Morals, 18 MICH. L. REV. 390, 392 n.4 (1920); ALEXANDER, supra note 18, at

74-79; Paul M. Zall, Lord E/don's Censorship, 68 PMLA 436 (1953); Phillips, supra note 56, at 140-

44; Bonnie Wilkinson, Recent Development, 46 FORDHAM L. REv. 1037, 1038-41 (1978). Story

accepted that public policy precluded copyright protection for illicit works, and that equity courts

would not interfere to aid a plaintiff if real doubt existed and would instead leave him to remedies

at law. However, Story also found that Eldon exceeded appropriate discretion by denying

equitable relief to works that raised any level of doubt, in effect challenging plaintiff's title on a

small pretense: "there is great difficulty in adopting this doctrine, denying the protection of an

injunction in matters of property upon mere doubts." II JOSEPH STORY, COMMENTS ON EQUITY

JURISPRUDENCE § 936, p. 213, n.1 (1836).
58 There is no published nominate report for Dr. Piestly's Case, merely its mention in Lord

Eldon's ruling in Southey. The hearings on the Birmingham riots damages that were held in the

Assize at Warwick in April 1792 were reported in THE (LONDON) MORNING CHRONICLE, no.

7125, April 9, 1792, and summarized in ROBERT SCHOFIELD, THE ENLIGHTENED JOSEPH

PRIESTLEY 298-99 (2004). Records of the Warwick Assize prior to 1860 were destroyed, and

whether manuscript notes on the Priestley hearing exist is unknown.

s9 T.E. THORPE, JOSEPH PRIESTLEY 120-44 (1906); R.B. Rose, The Priestley Riots of 1791, PAST &

PRESENT, Nov. 1960, at 68.
60 Art. /I. - Cases ofWalcot v. Walker; Southey v. Sherwood; Murray v. Benbow, and Lawrence

v. Smith, 27 L. Q. REv. 123, 125-26 (1822) [hereinafter Art. V1]. While the author of Art. VI is

not identified, it is widely assumed to have been Nassau William Senior, an Eldon critic.
61 IL
62 Id.
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EVIL ANGEL EULOGY

considered under common law to be the exclusive property of the author or his
consignee until published, after which any proprietary interest would have been
governed by the Statute of Anne.63 Whether the manuscripts had specific (and
recoverable) literary value at law was a different issue. Eyre arguably prejudiced
its consideration by directing the jury on the nature of some of Priestley's
previous writings and by declaring in dictum that there could be no property in
such writings.

Eyre's dictum left unanswered why such writings should be considered
ineligible for recognition as property. One possible explanation was that certain
literary works, based on the nature of their content, were ineligible for
consideration as literary property altogether. Clearly, the language of the Statute
of Anne did not preclude any types of works from eligibility for copyright
protection as long as the formal requirements for registration were met. While
the preface to the Statute identified its purpose as "the Encouragement of
Learning,"64 the Statute contained no language to indicate that was an intended
restriction or precondition. Regardless, Priestley claimed literary property, not
copyright protection, and as the manuscripts were unpublished, the only issue
was whether they had legally recognizable literary value. Save a finding of
criminality, which still may not preclude recognition of property under common
law, Eyre's dictum seemed simply arbitrary, perhaps reflecting a personal bias
against challenges to the government.

Alternatively, Eyre's dictum could have been based on the assumption that,
even if the manuscripts were considered literary property under common law,
they could not be accorded recoverable value without compromising the court's
own integrity as a source of not only individual but also societal justice. The
issue would then be whether the plaintiff had property in his unpublished work

63 There was always some question as to whether criminal libel attached to the mere intention
to publish. See, e.g., Wilkes v. R., (1769) 2 Eng. Rep. 244 (K.B.) (holding that the simple act of
placing a work in the hands of a publisher indicated an intent to render it into a published form,
regardless of intent to distribute to the public). In a number of common law copyright cases
regarding private correspondence either published by the recipient or by a third party attempting
to capitalize on the author's notoriety or scandalous content, the court held that the author
retained property in the letters and had not explicitly consigned his publication right to another
simply by sending them. See Pope v. Curl, (1741) 26 Eng. Rep. 608 (Ch.); Thompson v.
Stanhope, (1774) 27 Eng. Rep. 476 (Ch.); and Gee v. Pritchard & Anderson, (1818) 36 Eng. Rep.
670 (Ch.) 678 (recipient's possession of an author's letters does not confer the author's common
law proprietary right to publish them). Other cases involving performance of theatrical work that
had not yet been formally published raised the issue of the point at which a work "becomes
public." See Macklin v. Richardson, (1770) 27 Eng. Rep. 451 (Ch.); Coleman v. Wathen, (1793)
101 Eng. Rep. 137 (KB.) (holding performance of a play was not publication and the author
retained property in it under common law).

64 1710, 8 Ann., c. 19 (Eng).
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J. INTELL PROP. L

under common law and, if so, whether the court would extend protection to

that property. The former is a procedural issue regarding standing to sue, and

the latter is a policy issue debating the balance to denying a plaintiffs (rightful)

claim based on the inequity that may result against the damage such a decision

might inflict on the court's integrity. Fundamentally, this became a policy

debate over whether works of illicit nature could enjoy copyright protection at

all and, if not, whether equity courts could even hear cases involving such

works because, as Hardwicke and Eldon stated,65 the court in such cases had no

remedy for the plaintiff.66  In this sense, Eyre anticipated that Priestley's

manuscripts would constitute criminal behavior (as seditious libel) but could not

have been prosecuted as such until published.67 Yet, for the court to award

damages for that type of literary property would have appeared to countenance

criminal writings and their authors' right to publish them, an arguably

inequitable (or more broadly anti-social) result, in direct violation of the Clean

Hands Doctrine.
Priestley's property claim revealed the range of elements involved in the

protection of literary property, specifically whether the plaintiffs property was

65 See supra notes 23-24 and accompanying text.
66 The case law tended to address this issue depending on the court's view of whether legal

doctrine was more consistent with a more rigid or moderated view of property. The former held

that one cannot "have (copyright) property in (like obscenity) in which the law will not allow one

to have property." Dan W. Schneider, Authority of the Register of Copyrghts to Deny Registration of a

Claim to Copynght on the Ground of Obscenity, 51 CHI.-KENT L. REv. 691, 702 n.65 (1975). The latter

held that while the obscene nature of one's property does not abrogate one's property interest in

it, it does nonetheless prohibit the court from enforcing it by discretionary judgment regarding

the balance among the plaintiff, the defendant, and the public interest. See Phillips, supra note 56,

at 141-43. The moderated "public policy" view was in fact introduced arguendo by the defense

in its petition for retrial in Stockdale v. Onwhyn, (1826), 7 Dowl. & R. 625 (K.B.) 626 [hereinafter

Stockdale II-RD] ("The property in the work is the same, whether the work itself is good or

bad ... the question here, however, is, whether such a work is wholly unentitled to protection in a

court of law . .. no such decision has even yet been come to."). While this issue was scarcely

broached until Glyn v. Weston Feature Film Co., (1915) 1 Ch. 261, the moderated view obviously

governed, as reflected in the tendency of the English equity courts to defer question of property

to the law courts, effectively precluding equity courts from administrative authority to deny

obscene materials copyright registration.
67 Ironically, for Priestley to claim damages, he would have had to argue that the manuscripts

would have an estimable market value if subsequently published-value lost when they were

destroyed. He could only do this by demonstrating a market value comparable to that of other

works he had published, the nature of which would then be ascertainable as a matter of fact by a

jury, a risky business if the works' content were of republican sentiment similar to those read in

Eyre's court. While Priestley could have argued that the manuscripts had value to him personally,

it was far too early in the evolution of copyright law to advance a "personhood" argument in

valuing literary works. See, e.g., Margaret Jane Radin, Pmpery and Personhood, 34 STAN. L. REv. 957

(1982).
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fixed in a physical manifestation (and therefore granted a right based on
possession of a tangible item); the ideas contained in it (the authorial right); the
exclusive disposition of it (the copyright); and its market value if lost, stolen, or
interrupted (the proprietary right). The intimation that Priestley's writings were
criminal spoke only to the proprietary right, presuming he could not sell them
because of their criminality such that they could have no market value. Only if
Priestley published the writings or publicly gave indication he intended to do so
would the nature of the writings become subject to criminal prosecution as
threatening third parties, i.e., the public at large. Had Priestley's writings been
pirated, regardless of whether or not he claimed a copyright in them, the
publisher himself would have become subject to criminal action. 68

If based on public policy concerns, the Eyre dictum in Piestly was arguably
the first application of the broader clean hands maxim to literary property,69 in
that the plaintiff sued for damages caused by the loss of the proprietary value in
his unpublished manuscripts. The first published reference to Eyre's dictum
was an implicit statement by Eldon of its underlying principle in Walcot v.
Walker70 ten years later, probably the first overt acceptance of what evolved into
the Clean Hands Doctrine as applied to copyright.71 In what became an iconic
statement of this application, Eldon held:

68 As was the case in R. v. Clark (K.B. 1821), as reported in TMEs (London), no. 11426, Dec.
11, 1821, at 2; see infra note 216. In this sense, the OPTF could have more easily prosecuted
Kaytel Video Distribution rather than John Stagliano for distributing Stagliano's Evil Angel
videos, which perhaps it should have done, as the criminal charges against Stagliano inevitably
collapsed when the OPTF was unable to link him to the distribution of the videos and the
presumed public harm caused thereby. United States v. Stagliano, 729 F. Supp. 2d 215, 217 n.2
(D.D.C. 2010).

69 While Pound and Chafee seem to trace the first application of the maxim on the equity side
to Eyre's ruling on a surety as Baron at Exchequer in Dering, see supra note 41, only Priestley
involved issues related to literary property, however implicitly.

70 (1802) 32 Eng. Rep. 1. (Ch.).
71 Arguably Burnett was the first case that reflected the principle behind the doctrine,

maintaining that the effect of allowing works of such an illicit nature to be distributed publicly
would harm the public welfare. Burnett v. Chetwood, (1721) 35 Eng. Rep. 1008 (Ch.). In the
process, the right of the author, clearly established under the Statute of Anne, was ruled
subordinate to the court's obligation, in its "superintendency of all books ... to restrain the
printing and publishing of any that contained reflections on religion or morality." Id. at 1009.
While largely ignored as precedent because it assumed a jurisdiction beyond equity's traditional
role, Burnett at least implicitly raised the issue of whether the public itself had an equitable interest
that the court had an obligation to consider. See also Walcot, 32 Eng. Rep. at 1 (embodying the
first equity ruling to explicitly deny that an author had the legal right to assert property in a work
based on its nature, albeit as an intermediary step in the proceeding).
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If the doctrine of Lord Chief Justice Eyre (Dr. Priesty's Case, see 2

Mer. 437) is right, and I think it is, that publications may be of

such a nature, that the author can maintain no action at law, it is

not the business of this Court, even upon the submission in the

answer,. . . that the author can maintain no action at law for the

invasion of that, which he calls his property, but which the policy

of the law will not permit him to consider his property.72

Eyre's dictum in Priestley, also cited as authority by Eldon in Southey v.

Shenood,73 was arguably a simple matter of applying a maxim of contract law to

a tort recovery of damages; the Birmingham Committee of One Hundred had

been negligent in protecting Dr. Priestley's property and was thus liable for its

loss. At issue was the calculation of the value of what was lost-his house,

scientific lab, instruments, books, and papers-and specifically whether the

unpublished manuscripts among his papers had any equitably recoverable value

beyond the expense involved in their production (paper, ink, etc.). If these

were to be considered within the value of his lost property, Priestley would have

had to claim that his manuscripts had value in the labor he had invested in them

and perhaps commodity value in which he held property ("literary property")

under common law.74

72 Walcot, 32 Eng. Rep. at 1. That Eldon was familiar with Eyre's ruling in Priestley despite the

absence of a published report is hardly surprising, as the small coterie of judges at law and equity

continuously collected and studied manuscript reports and debated points of law socially amongst

themselves and with the restricted number of barristers authorized to argue before them. See John

P. Dawson, The Grvwth and Deckne of English Case Law, in THE ORACLES OF THE LAw 1-99 (1968)

(describing the early development of the legal profusion and court reporting). Moreover, Eyre had

presided over the famous treason trials of 1794, in which Eldon had, as attorney general, served as

prosecutor. See also Thomas Pfau, Paranoia Histomized- Legal Fantasy, Sodal Change, and Satiic Meta-

Commentary in the 1794 Treason Trial, in ROMANTICISM, RADICALISM, AND THE PREsS 30, 36-42

(Stephen Behrendt ed., 1997) (describing the roles played by Edon and Eyre in the 1794 treason

trials). Eldon succeeded Eyre as Chief Justice of the Court of Common Pleas in 1799. It is

unknown whether Eldon had mentioned Priestly explicitly in his Walcot ruling or whether court

reporter Francis Vesey Jr. had added the parenthetical notation to Priestley in his published nominate

report over twenty years later as a clarification of Eldon's oral reference to Eyre.

73 Southey v. Sherwood, (1817) 35 Eng. Rep. 1006 (Ch.) 1008 ("[A] distinction has been taken,

to which a considerable weight of authority attaches, supported, as it is, by the opinion of Lord

Chief Justice Eyre, who has expressly laid it down that a person cannot recover in damages for a

work which is, in its nature, calculated to do injury to the public. Upon the same principle, this

Court refused an Injunction, in the case of Walcot v. Walker. . . .").

74 This would have made Priestley the first case of literary property under the Clean Hands

Doctrine, at least by implication. With no published record or unpublished manuscript report of

the hearing, however, we cannot know whether Priestley explicitly made such a claim at Assize.

Presumably, Priestley's property in his unpublished manuscripts or journals, had they been of

28

Journal of Intellectual Property Law, Vol. 20, Iss. 2 [2013], Art. 2

https://digitalcommons.law.uga.edu/jipl/vol20/iss2/2



2013] ETIL ANGEL EULOGY 237

Eyre's intimation that there might not be property in Priestley's unpublished
manuscripts did not deny that their literary value could be recovered by an
action for damages at law. Instead, he suggested that the nature of his
previously published writings, lauding republican values and hence considered
to be of seditious tendency in the tumultuous 1790s, probably would have
disqualified those writings from being considered property.75 In this, Eyre was
stating a principle implicitly derived from previous holdings at law: the law does
not protect literary works that threaten the public welfare. That Priestley may
have been disqualified from relief because the property at issue may have been
of a criminal nature involved several rather obvious interpretive leaps. On the
most superficial level, it assumed that the lost writings may have been seditious,
similar to some of his published writings that were read in court, and therefore
potentially criminal.76 This was of course supposition, as the court had not yet
reached a finding of law regarding the seditious nature of the manuscripts (nor
was this even possible, as they had been destroyed). Notwithstanding, those
writings could just as easily have been of a scientific nature and hence not
libelous. On a more general level, it assumed that if those writings were found
seditious as a matter of law, they would have been disqualified from
consideration as property for reasons of public policy, a somewhat strained
extension of the Clean Hands Doctrine to literary property.77

illicit tendency, could have had no legally recognizable market value because it was illegal to sell
such materials, rendering the only recoverable value to be the tangible material cost of the paper
and ink. Clearly, the only way for Priestley to counter the charge that his writings would have
been considered illegal was to place them in the marketplace and to see if criminal charges could
be successfully maintained against them. Short of that, the value of his writings could only be
estimated by establishing a market value for similar published writings, assuming he could specify
their subject matter to the satisfaction of the court.

7s Art. I/7, supra note 62, at 125 ("Unhappily that court is sometimes obliged to refuse its
interference, and in the cases in which that interference appears to us to be peculiarly needed.
The ground of its refusal is, that the jurisdiction of the court is confined to the protection of
property, and that there can be no property in what is publicly injurious.").

76 The definition of seditious works broadened or narrowed depending on political winds of
the time. In periods of political unrest, such as the 1790s which saw the publication of Paine'sAge
of Reason through the first two decades of the nineteenth century, especially after the Peterloo
massacre in 1819, publishers were prosecuted not only for works that were critical of the Church
or Crown but also for works that were more generally sympathetic to republican virtues or open
to a broad debate over the meaning of scripture.

77 At the time, not all scientific writings were considered wholly innocent. Those that implicitly
or explicitly challenged biblical authority, notably those based on the theories of Charles Darwin,
easily could have been within the reach of criminal charges of blasphemous libel, as was the case of
Thomas Burnett's controversial Arcbaeoogia Philosophica. See supra notes 19-22 and accompanying
text (describing ARCHAEOLOGIA PHILOSOPHICA, in which the author attempted to reconcile his view
of the geological evolution of the earth with the account of the Great Flood in the Book of Genesis,
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Parallel to this, Eyre's ruling in Dering v. Earl of Winchelsea has been

interpreted as qualifying the underlying equitable principle enunciated in his

dictum from Priestley several years earlier, again by dictum.78 The plaintiffs

brother, Thomas Deering, had entered into bonds with his brother, Edward,

and two others and upon his insolvency, saddled the plaintiff, Edward, with the

obligations, causing him, in turn, to sue the others to force their equitable

contribution.79 In response, they argued that Edward was complicitous in his

brother's insolvency and that such behavior precluded his ability to seek

equitable relief.so He sought relief, in effect, with "unclean hands." While the

case had little to do with literary property, much less property of any kind, Eyre

took the opportunity to restate the broader clean hands maxim already

established in cases of this type.8 1 Moreover, he also stated that the plaintiffs

disqualifying immoral behavior must be directly related to the claimed

inequitable circumstance from which he was seeking relief or, more heinously,
had interfered with, disrupted, or had by other means tainted the court's

consideration of that relief, likely producing an inequitable or immoral

consequence eventuating from the court's ruling, which would compromise its

integrity as a court of conscience. 82

intimating that Biblical stories were allegorical). Posthumous publication of the work in English was

enjoined because it contained "strange notions." Burnett's writings were already controversial with

the publication in English of his The Sacred Theoy of the Earth, in which he attempted to explain the

Biblical Flood in strictly scientific terms, and to which Archaelogida Philosophica could be considered a

philosophical extension, as detailed by Luciano Malusa, Thomas Burnet (c. 1635-1715): Archaeologia

philosophica, in 1 MODELS OF THE HISTORY OF PHILOSOPHY, FROM ITS ORIGINS IN THE

RENAISSANCE TO THE 'HISTORICA PHILOSOPHICA' 330-69 (C.W.T. Blackwell & Philip Weller eds.,

1993). See generally Ronan Deazley, Commentar on Burnet v. Chetwood' (1721), in PRIMARY SOURCES ON

COPYRIGHT (1450-1900) (L. Bently & M. Kretschmer eds., 2008), at http://copy.law.cam.ac.uk/ca

m/commentary/uk1721/uk 17 2 1 c om_97200714442.html; David Saunders, Copyriht, Obscenity

and Literay Histog, 57 ENG. LIT. HIST. 431, 434-35 (1990).

78 (1787) 29 Eng. Rep. 1182 (Exch.). Chafee initially identified the "clean hands maxim" as a

reflection of an established general principle, Chafee I, supra note 28, at 880-81, but then later in

his discussion of Priestley referred to Eyre as "the coiner of the clean hands maxim," Chafee II,

supra note 28, at 1067, and the maxim as "exactly as old as the United States Constitution,"

Chafee I, supra note 28, at 880, dating it to Dering. While the general maxim obviously predates

Eyre's rulings, the condition that one's inequitable behavior must be directly related to an injury

done to the defendant is doctrinally traced to Dering. The rulings in both Dering and Priestley

reflect Eyre's presumption that the maxim itself had already been established as an equitable

principle.
79 Dering, (1787) 29 Eng. Rep. at 1184.

80 Id.
81 Id
82 See Phillips, supra note 56, at 143 (identifying this "tainting theory" as distinct from the Clean

Hands Doctrine, the former a refusal to "delve into areas in which exercise of [the courts]

equitable jurisdiction will bring about a miscarriage of public policy" and the latter a condition on
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The copyright implication of Eyre's dictum in Dering,83 though considered
significant to affirmative defenses, is actually less clear since in most cases, a
plaintiffs complicity in inequitable behavior would be automatically manifest in
the evil tendency of the wdrk at issue. In Piestly, however, Eyre did not follow
the logic of that dictum when he directed the jury that property in illicit works,
such as ones that Priestley had penned in the past, could not be legally
recognized. In effect, Priestley's inequitable behavior was not related to his
unpublished manuscripts of undetermined content but rather to his general
pattern of publishing assumedly seditious works, revealing an illicit motive.

The issue of whether the content of literary property disqualified it from
protection as property was also argued in two oft-cited contemporaneous cases
at law. In Fores v. Johnes, the plaintiff sought recovery of payment for print
caricatures he had delivered on consignment." The defendant had refused both
to accept them and to pay, maintaining that the caricatures were, unbeknownst
to him previously, obscene and immoral (by which he meant satirical and
libelous, as caricatures of that period were inclined to be).85 In language the
tenor of which would become relatively standard throughout the Eldon period,
Justice Lawrence ruled nisi that the value of the caricatures could not be
recovered until the plaintiff established that he had property in them and was
owed their value pursuant to an agreement, which would have been
unsupportable if they were found to be illegal.86 The dilemma was, of course,
that if a court at law denied a plaintiff damages because it judged the plaintiffs
work to be obscene and immoral as a matter of fact, the plaintiff might then
become subject to subsequent criminal prosecution, as the prevailing standard
for obscene and immoral works was far from clear and would cause an
unpredictable jury trial.87

the plaintiffs standing to make a claim).
83 Denng, 29 Eng. Rep. at 1184 (holding that a plaintiffs inequitable and thus compromising

behavior must be directly related to publication of the work at issue rather than simply a
reflection of his previous published writings or his general comportment).

8 (1802) 170 Eng. Rep. 654 (K.B.).
85 Id.
86 Id. at 655 ("For prints, whose objects are general satire or ridicule of prevailing fashions or

manners, I think the plaintiff may recover; but I cannot permit him to do so for such whose
tendency is immoral or obscene; nor for such as are libels on individuals, and for which the
plaintiff might have been rendered criminally answerable for a libel."). Justice Lawrence was
reported to have continued: "For publishing such, Mr. Fores might be standing there as a
criminal, and the law would never allow him to recover their value as Plaintiff in a civil action,"
MORNING CHRON. (London), no. 10217, Feb. 17, 1802. Arguably, the plaintiff could have been
criminally prosecuted even if he merely showed a work to a potential client prior to sale and
delivery, indicating an intent to distribute. See Wilks v. R., (1769) 2 Eng. Rep. 244 (K.B).

8 See Fores v. Johnes, (1802) 170 Eng. Rep. 654 (K.B.). One could argue that Fores was simply
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