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1. INTRODUCTION

What will copyright law look like in a decade or two? Prophecy, it is said,
was given to the fools, but I dare to predict that the law will not change
significantly during that period. This prediction is based on an historical
analysis of the evolution of copyright law, and an analysis of the major events
that have created a significant “paradigm shift” in its basic conceptions over the
years.! This prediction is therefore based on an inductive methodology,
accepted as a logical measurement, notwithstanding its inherent limitations.?

The questions concerning the future of copyright law are understandable:
Copyright law was botn in the wake of a technological revolution—the
invention of print in Europe—which enabled the mass dissemination of
information3 The technological changes, combined with other factors,
triggered profound social, economic, and cultural change.* In our times, digital
technology—especially the internet, with its potential for mass dissemination of
information—has catalyzed similatly profound societal developments.> In light
of the current technological revolution, which has created a veritable utopia
with respect to the accessibility of information, the question is whether the time
has come to rethink the fundamentals of copyright law in order to adapt the law
to contemporary needs. One of the most challenged fundamentals in that
respect is the basic perception of copyright as a property right and the scope of
its exceptions and limitations.¢ This profound debate has peaked in recent years

! For a thorough analysis of methodologies for examining the evolution of legal rules, see
Simon F. Deakin, Legal Evolution: Integrating Economic and Systemic Approackes (Univ. of Cambridge
Faculty of Law Research Paper No. 41, 2011), available at http:/ /sstn.com/abstract=1934738.

2 DAVID HUME, A TREATISE OF HUMAN NATURE (1739) (criticizing the use of induction, in
otder to reach logically scientific conclusions, as tautological reasoning).

3 LyMAN RAY PATTERSON, COPYRIGHT IN HISTORICAL PERSPECTIVE 79-121 (1968); MARK
ROSE, AUTHORS AND OWNERS: THE INVENTION OF COPYRIGHT (1993); JOHN FEATHER,
PUBLISHING, PIRACY AND POLITICS: AN HISTORICAL STUDY OF COPYRIGHT IN BRITAIN (1994);
PAUL GOLDSTEIN, COPYRIGHT’S HIGHWAY: FROM GUTENBERG TO THE CELESTIAL JUKEBOX 37—
77 (1994); BENJAMIN KAPLAN & ARTHUR R. MILLER, AN UNHURRIED VIEW OF COPYRIGHT:
REPUBLISHED (AND WiITH CONTRIBUTIONS FROM FRIENDS) (2005); GILLIAN DAVIES,
COPYRIGHT AND THE PUBLIC INTEREST 20 (Sweet & Maxwell, 2d ed. 2002); Carla Hesse, The Rise
of Intellectual Praperty, 700 B.C. — A.D. 2000: An Idea in the Balance, 131 DAEDALUS 26, 30 (2002).

4 PATTERSON, supra note 3, at 79-121; ROSE, supra note 3; FEATHER, supra note 3;
GOLDSTEIN, s#pra note 3, at 37-77; KAPLAN & MILLER, supra note 3; DAVIES, supra note 3, at 20;
Hesse, supra note 3, at 26, 30.

5 JAMES SLEVIN, THE INTERNET AND SOCIETY 72-87 (2000); YOCHAI BENKLER, THE
WEALTH OF NETWORKS: HOW SOCIAL PRODUCTION TRANSFORMS MARKETS AND FREEDOM 105
(2006).

6 For the view that copyright should be shaped as an independent category, free from
principles and terminology of property rights, see for example: Mark A. Lemley, Romantic

Published by Digital Commons @ University of Georgia School of Law, 2012



Journal of Intellectual Property Law, Vol. 19, Iss. 2 [2012], Art. 2

234 J- INTELL. PROP. L. [Vol. 19:231

in the wake of a series of court decisions, national and international legislative
initiatives, and intense and lively academic discourse. Battles are being
conducted on all of these fronts, giving rise to the notion that we are currently
in the midst of the “copyright wars.”’

Nonetheless, technology is not the only component required to trigger legal
change, despite its tremendous impact.8 Other factors, such as shifts in the
economic, political, and social settings, also play an essential role?
Contextualizing these insights into the issue at hand poses the question of
whether the changes in the settings of the realm of copyright law are of the kind
which potentially set the stage for a legal shift. The proposition offered here is
that the core economic, political, and social interests from which copyright law
emerged are still basically the same. History reveals that, from the very outset,
copyright law was the product of a bitter struggle between private and public
interests, reflecting a clash between economic and social goals. The private-
economic/public-social dichotomy is evolving, gaining more “players” to each
side of the equation. However the basic clash of interests is repetitive.’0 It is

Authorship and the Rbetoric of Property, 75 TEX. L. REV. 873, 902 (1997); Peter S. Menell, The Property
Rights Movement’s Embrace of Intellectual Property: True Love or Doomed Relationship?, 34 ECOLOGY L.Q.
713, 743 (2007). See ako Orit Fischman Afori, Flexible Remedies as a Means to Counteract Fatlures in
Copyright Law, 29 CARDOZO ARTS & ENT. L. 1 (2011).

For the more conservative view, classifying copyright as a property right, see Richard A.
Epstein, Liberty Versus Property? Cracks in the Foundations of Copynight Law, 42 SAN DIEGO L. REV. 1
(2005); F. Scott Kieff, Property Rights and Property Rules for Commercializing Inventions, 85 MINN. L.
REev. 697 (2001); R. Polk Wagner, Information Wants to Be Free: Intellectual Property and the Mythologies
of Control, 103 CoLuM. L. REV. 995 (2003).

7 WILLIAM PATRY, MORAL PANICS AND THE COPYRIGHT WARS 1-41 (2009). See also Jessica
Litman, War Stories, 20 CARDOZO ARTS & ENT. L.J. 337 (2002); Jessica Litman, The Politics of
Intellectnal Property, 27 CARDOZO ARTS & ENT. LJ. 313 (2009); Peter K. Yu, The Escalating Copyright
Wars, 32 HOFsTRA L. REV. 907 (2004).

8 Merritt Roe Smith, Technological Determinism in American Culture, in DOES TECHNOLOGY DRIVE
HISTORY? THE DILEMMA OF TECHNOLOGICAL DETERMINISM 1, 1-25 (Merritt Roe Smith & Leo
Marx eds., 1994); Flis Henwood, Sally Wyatt, Nod Miller & Peter Senker, Critical Perspectives on
Technologies, In/Egnalities and the Information Society, in TECHNOLOGY AND IN/EQUALITY:
QUESTIONING THE INFORMATION SOCIETY 1, 8-12 (Sally Wyatt, Flis Henwood, Nod Miller &
Peter Senker eds., 2000).

9 Yaron Ezrahi, Technology and the Illusion of the Escape From Politics, in TECHNOLOGY, PESSIMISM,
AND POSTMODERNISM 29, 29-36 (Yaron Ezrahi, Everett Mendelsohn & Howard P. Segal eds.,
1994); Wiebe E. Bijker & John Law, General Introduction, in SHAPING TECHNOLOGY/BUILDING
SOCIETY: STUDIES IN SOCIOTECHNICAL CHANGE 1, 1-14 (Wiebe E. Bijker & John Law eds.,
1992); Saskia Sassen, Towards a Socolsgy of Information Technology, in THE SOCIAL STUDY OF
INFORMATION AND COMMUNICATION TECHNOLOGY: INNOVATION, ACTORS, AND CONTEXTS 77,
77-79 (Chrisanthi Avgerou, Claudio Cibotra & Frank Land eds., 2004).

10 See Orit Fischman-Afori, Copyright Law in Historical Perspective: Old Wine in New Bottles, in LAW
AND INFORMATION TECHNOLOGY 321 (Michael Birnhack & Niva Elkin Koren ed.) (Hebrew).
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therefore doubtful whether the time is tipe for a paradigm shift in copyright
law.

Furthermore, a look into history of Anglo-American copyright law suggests
another proposition: Major legal changes, ones that created a paradigm shift,
were created through national or international legislation, and not by courts.
Courts develop law using the common law mechanisms, on a case by case basis,
causing rules to evolve in a continual process of adaptation to the changing
surroundings. From an evolutionary perspective, however, revolutionary
developments have thus far been engendered by regulatory bodies.
Accordingly, the results of the current copyright wars will be a function of the
identity of the agents for change: international bodies, Congress, or courts. The
impetus for the current copyright wars is the attempt to challenge the basic
perception of copyright as a property right, and the magnitude of the challenge
suggests that changes—if any—can only be achieved by (international)
legislation. However, the current wielders of political and economic power
have thus been unwilling to endorse a shift in the basic model of copyright as
vesting exclusivity to its owner. This leaves the courtroom as the battle arena in
which pro-public/social interest holders can pursue their cause. But the courts,
as explained, lack the ability to bring about a significant and immediate tilt of
the balance of interests. Therefore, the conclusion is that given the current
status quo in the private-economic/public-social equilibrium, significant
evolutionary (and much less so revolutionary) developments do not seem likely
in the near future.

Part IT of this Article describes the current copyright wars, demonstrating
the depth of the conceptual challenges cutrently confronting copyright law.
Part III presents a synoptic history of copytight law, emphasizing the nexus of
interests that fashioned the legal mechanism from its inception. Part IV
describes the role of international copyright treaties in blocking further
development of the basic doctrine of copyright law. Part V presents an analysis
of the evolutionary mechanisms in copyright law, enabling an attempt to predict
a number of future trends. Part VI concludes.

II. THE CURRENT COPYRIGHT WARS

The digital and technological developments of the past twenty years have
challenged copyright law in the most fundamental sense. The challenge finds
expression in both the conceptual and ideological debate over the goals of
copyright law and in the economic clash between the holders of a variety of
interests. These debates and clashes, manifested both in the theoretical and

Published by Digital Commons @ University of Georgia School of Law, 2012
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royal library as well as in the libraries of various universities.2 Most
importantly, to prevent monopolistic pricing of books, the Statute of Anne
established a legal mechanism conferring the Lord Chancellor and other
officials with the irrevocable authority to review complaints against
unreasonable prices of books and to determine the appropriate price.*
Nevertheless, it seems that the Statute of Anne’s impact was not immediate, and
market failures remained since the publishers of books succeeded in retaining
their monopolistic power.?*

The eighteenth century further witnessed ideological debates over whether
creative works should be treated as property, how to distinguish between
tangible and intangible assets, and how to maintain free circulation of ideas for
the sake of the public’s well being.®> These debates did not remain in the ivory
towers of high society. For example, in 1736, the Society for the
Encouragement of Learning was established in England, and militated against
the publishers’ de facto continuing monopoly.% The demand for freedom of
speech and accessibility of content within the copyright system also found
expression in the courtroom.”” The most important case of that period,
challenging the underpinnings of copyright law, was Donaldson v. Beckett, in
which the House of Lords abolished the common law copyright, protecting
works beyond the period specified by the Act. This ruling temporarily halted
the publishers’ persistent attempts to promote their market power, both in
Parliament and in court.”®

The Statute of Anne greatly influenced the early development of copyright
in colonial America,'® and finally, along with the ruling of the Donaldson v.
Beckett case, prompted the adoption of the American constitutional clause
addressing intellectual property rights in 1787.191 Three years later, in 1790, the

92 14
9 d. sec. V.

94 Hesse, supra note 3, at 33-35.

95 PATTERSON, s#pra note 3, at 153.

% 4

97 Hesse, supra note 3, at 38-39; PATTERSON, supra note 3, at 151-80; Bracha, suprz note 55, at
202-34.

% Donaldson v. Beckett, (1774) 1 Eng. Rep. 837 (H.L.); 2 Brown's Parl. Cases 129 (Eng).

99 PATTERSON, supra note 3, at 154-72.

100 See New York Copyright Statute (1786), available at http:/ /www.copyrighthistory.org/cgi-
bin/kleioc/0010/exec/ausgabe/%22us_1786a%22 (tast visited Apt. 15, 2012); Georgia Copyright
Statue (1786), avaslable at http://wrerw.copyrighthistory.org/cgi-bin/kleioc/0010/exec/ausgabe/
%22us_1786%22 (last visited Apt. 15, 2012).

101 UJ.S. CONST. art. I, § 8, cl. 8. See PATTERSON, supra note 3, at 192-96; Hesse, supra note 3, at
38; Ginsburg, supra note 89, at 131.

Published by Digital Commons @ University of Georgia School of Law, 2012

17



Journal of Intellectual Property Law, Vol. 19, Iss. 2 [2012], Art. 2

248 J. INTELL. PROP. L. [Vol. 19:231

first American Federal Copyright Act was enacted, adopting a formula for
balancing conflicting interests similar to the one adopted in the Statute of
Anne,'? the principal difference between them being the instrumentalist goal of
the American act.®® The United States Supreme Court approved the
instrumentalist approach in the seminal case of Wheaton v. Peters, handed down
in 1834. Similar to the ruling in Donaldson v. Beckett, in Wheaton v. Peters, the
Supreme Court held that copyright is an ex /Jge right aimed at serving public
goals, thus abolishing common law copyright.104

C. ADDITIONAL CONFLICTS BETWEEN PRIVATE AND PUBLIC INTERESTS

The first half of the nineteenth century saw the intensification of the debate
in England concerning the most just and approptiate way of regulating the
subject of copyright.1%5 Within less than half a century, the Statute of Anne was
replaced twice, first in 181410 and again in 1842107

Seville describes the lively public debate in England, which was influenced
by social and political developments of that petiod. The 1814 Act granted
copyright protection to a work for the length of its author’s life. This triggered
a struggle between public interest supporters, who sought to shorten the period
and the economic interest holders, who battled to further extend the period of
protection.!®® The public protest against the tendency to fortify copyright led to
the establishment of activist organizations, such as the Society for the Diffusion
of Useful Knowledge,!® which tried to convince the public of the chilling effect
of such legislation in terms of the public interest in the advancement and
dissemination of knowledge and education.!’® During that period, primarily
between the years of 1837 through 1841, a slew of bills were introduced in
Patliament, each of which fanned the flames of public debate over the wisdom
of extending protection over copyrighted works.!'! One of these bills,

102 Copyright Act of 1790, 1 Stat. 124 (1790) (the title of the Act was also similar to the Statute
of Anne: “An act for encouragement of learning by securing the copies of maps, charts, and
books, to the authors and proprietors of such copies, during the times therein mentioned.”).

103 PATTERSON, s#pra note 3, at 198,

104 Wheaton v. Peters, 33 U.S. 591 (1834).

105 CATHERINE SEVILLE, LITERARY COPYRIGHT REFORM IN EARLY VICTORIAN ENGLAND: THE
FRAMING OF THE 1842 COPYRIGHT ACT 1-32 (1999).

106 Copyright Act of 1814.

107 Copyright Act of 1842.

108 SEVILLE, s#pra note 105, at 6-8, 11148,

109 Id, at 105.

10 I4 at 21-22,105-07.

11 14 at 6.

https://digitalcommons.law.uga.edu/jipl/vol19/iss2/2
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introduced in 1837, suggested extending the protection for works to sixty years
after the death of the author, while simultaneously granting a fair dealing
exemption that would allow uses promoting the public’s interest.!’? One of the
greatest opponents of these legislative initiatives was Thomas Macaulay, a
Patliament member, who eventually succeeded in preventing it in the wake of
his seminal parliamentary speech in 1841.13 In that speech, Macaulay declared
copyright as monopolistic, therefore undermining the public interest, and at
best a necessary evilil® Eventually, the Copyright Act of 1842 extended
copyright protection to only seven years after the author’s death, thus
underscoring the importance of public involvement in formulating the sensitive
balance of interests.!13

Seville notes that Macaulay himself concluded that the 1842 Act reflected a
good compromise for all.lié In the same vein, Hesse concludes that, until the
middle of the nineteenth century, copyright was perceived as a legal concept
based on a variety of underpinnings and goals, aimed at establishing a
compromise formula which did not crown any particular interest or ideology.1*?
The public interest in access to works was combined with the conflicting
economic interests of authors and entrepreneurs. Nonetheless, by the second
half of the nineteenth century the nature of the balance between the competing
interests began to change when the two groups of economic interest holders—
authors and entrepreneurs—joined forces to establish an international
intellectual property regime.!18 This move succeeded due to the adoption of the
first two international treaties, which are still the baseline of intellectual
property law: The Paris Convention for the Protection of Industrial Property of
1883,119 and the Berne Convention for the Protection of Literary and Artistic
Works of 1886 (Berne Convention).’?® These two conventions engendered a
tectonic change in the development of intellectual property rights by enabling a
change in the traditional balance so that it favored private economic interests.

12 4 at 8, 18, 240.

13 I at 17, 28.

14 14 at 31, 62; Ginsburg, supra note 89, at 132. For the full speech, addressed by Eric Flint,
see Eric Flint, Prime Palaver #4, Macanlay on Copyright Law, BAEN (Sept. 1, 2001), hetp://www.
baen.com/library/palaver4.htm.

115 SEVILLE, spra note 105, at 6-9.

116 I, at 32.

117 Hesse, supra note 3, at 39,

118 4. at 40; FEATHER, s#pra note 3, at 180-85.

119 21 U.S.T. 1583.

120 25 U.S.T. 1341.
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IV. THE BERNE CONVENTION—PERPETUATION OF (MIS)CONCEPTIONS

The launch of the Berne Convention is another landmark in the evolution of
copyright law, similar to the Statute of Anne, which profoundly influenced
petceptions of the legal copyright regime. The background for the signing of
the Berne Convention lies in the middle of the nineteenth century, when many
European countries had general laws on copyright, with significant differences
between them with respect to the kinds of work protected, duration of such
protection, recognized rights, restrictions on the exercise of those rights, and
the formalities required.!?! Since the exploitation of works was not limited to a
certain territory, the need for an international arrangement for protection of
works outside their original borders became increasingly acute.!? Ricketson
and Ginsburg note that in the pre-Berne era, most European countries regarded
it as neither unfair nor immoral to exploit another country’s works without
permission. On the contrary, it was regarded as an act that promoted the
advancement and dissemination of knowledge among the local population.'?3
This kind of interstate “piracy” became a wide-scale phenomenon, causing
harm primarily to countries such as England, France, and Germany, who each
discovered that their citizens’ works were being reprinted at lower prices in
other countries speaking the same language, such as in the United States,
Belgium, and other German speaking countties, respectively.!* The interests of
these countries in the prevention of international “piracy” lead to the
development of early international relations. Ricketson and Ginsburg further
note that the “arguments for and against the protection of foreign authors at
this time were analogous to those which are made today in the context of
developing countries.”'25 Nevertheless, in a gradual process, a network of

121 SAM RICKETSON & JANE C. GINSBURG, INTERNATIONAL COPYRIGHT AND NEIGHBORING
RIGHTS: THE BERNE CONVENTION AND BEYOND 8-19 (2d ed. 2006).

122 Id. at 19. However, Bently and Sherman stress that in the mid-nineteenth century, Great
Britain had no interest in joining the new multinational agreement for several reasons, including
the absence of a market failure in England and the fear that such treaty would inhibit a bilateral
agreement with the U.S. See Lionel Bently & Brad Sherman, Great Britain and the Signing of the Berne
Convention in 1886, 2001 J. COPYRIGHT SocC’y U.S.A. 48, 311, 315-16, 325.

123 RICKETSON & GINSBURG, s#pra note 121, at 19-20.

124 Id. at 20. At a certain period a system of “courtesy copyright” was developed, in which local
publishers, mainly in the United States, agreed to acquire a license from the copyright owner
overseas and pay royalties for the local printing. This system mainly served the local publishers in
preventing competition by other local publishers, and once an initial investment in the printing of
a book in the U.S. had been made it could enjoy exclusivity. See i at 21-22.

125 I4. at 20-21.
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bilateral agreements between European countries emerged, protecting national
copyright owners in foreign countries.12

The nineteenth century saw the emergence of the concept of a universal
copyright law. The existing bilateral agreements only offered protection for
non-national works, but in all substantive respects there were considerable
differences between the respective national laws. The disparity between the
national laws, with the resultant confusion and uncertainty, gave rise to the
notion that it was necessaty to create an international copyright law, which
unified and standardized the substantive aspects of the various national laws.1?7
This universal copyright law accorded with the natural law perception of
copyright as the property of the author, thus trumping any positive national
law.18  Indeed, the Betne Convention institutionalized the conception of
copyright as a property right, and this conception was subsequently adopted in
all contracting countries.’? Along with conceptualizing copyright as a property
right, the need for certain limitations in favor of public use of works was
acknowledged, albeit in a rather restricted manner.!30 Finally, in 1967 the
recognition of the need for some limitations in favor of public use was
internationally anchored with the adoption of Article 9(2) of the Berne
Convention, according to which exceptions or limitations to the exclusive rights
should comply with three conditions, known as the “three-step test.” The three
conditions are as follows: (1) the exception should be limited to certain special
cases; (2) it should not conflict with normal exploitation of the work; and (3) it
should not unreasonably prejudice the legitimate interests of the right holder.
The “three-step test” thereby unified and standardized the national limitations
which were previously characterized by considerable discrepancies. In some
countries the limitations were widely drawn while others preferred a narrower
scheme.!3! It should, however, be borne in mind that the “three-step test” does
not specify the minimum standard, but rather the maximum. In other words,
party countries are not compelled to adopt limitations to copyright at all,

126 Id, ar 42—43.

127 4

128 14 at 42. J

129 Ricketson and Ginsburg note that in 1878 an International Literary Association was
established in Paris. This association prepared preliminary guidelines, which later on served as
the basic principles of the Berne Convention. One of these principles was the acknowledgement
of the copyright as a property right that must be protected by law. See id, at 49-50. Accordingly,
eight years later, the Berne Convention executed such a principle. See Berne Convention, art. 9,
1886.

130 RICKETSON & GINSBURG, supra note 121, at 6769, 756.

131 14, at 759.
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however in the event of limitations being adopted they should not exceed the
“three-step test” threshold.!32

Moreover, the pre-Berne national copyright laws focused on vesting
exclusivity in printing books; namely, they attempted to control the duplication
and hence the dissemination of copies. The Berne Convention, for the first
time, introduced the concept of “otiginality” as the defining threshold for the
protected subject mattet, thereby expanding the scope of exclusivity.!3* The
“originality” threshold entailed protection against acts of “reproduction”—
appropriating parts of the work or producing adaptations such as translations—
for which the mete protection against duplication was no longer adequate.!3
This major and substantive change in the conception of copyright law was
subsequently introduced into the British Copyright Act of 1911,'% and into the
American Copyright Act of 1909,1% although the U.S. was not a party to the
Berne Convention at that time. The Berne Convention, therefore, not only
introduced significant changes into the fundamentals of copyright law, but also
simultaneously disseminated them, institutionalizing them globally and giving
them an inherent character.

The Berne Convention was the harbinger of the current treaties era, in
which international agreements establish and define the various substantive
national copyright arrangements adopted by each country. The Berne
Convention was occasionally revised,!¥” and in 1994, by virtue of the TRIPS
agreement, was finally adopted as the required starting point for all national
copyright Jaws.138 The basic conception of copyright as a property right and the
narrow “three-step test” as a maximum threshold and the concept of originality
defining the subject matter were, thus, further anchored as “inherent” concepts

132 14, at 759-60.

133 Berne Convention, art. 2, 1886; Ginsburg, su#pra note 89, at 132; KAPLAN & MILLER, s#pra
note 3, at 24-25. See also Oren Bracha, The Ideology of Authorship Revisited: Authors, Markets, and
Liberal Values in Early American Copyright, 118 YALE L.J. 186, 201, 209-24 (2008).

134 Tn its early stage, the right of reproduction in American law was limited to grant of control
over the reprinting of works, and there was no exclusivity over reproduction through derivatives.
See Stowe v. Thomas, 23 Cas. 201 (1853) in which the court held that a translation of the seminal
book “Uncle Tom’s Cabin” into German was not an infringement since it was beyond copyright
exclusivity. For the later expansion of the right of reproduction, after the launch of the Berne
Convention, see Holmes v. Hurst, 174 U.S. 82, 89 (1899).

135 British Copyright Act, art. 2, 1911, See DAVIES, s#pra note 3, at 38.

136 US Copyright Act of 1909, art. 1. See alro KAPLAN & MILLER, supra note 3, at 30.

137 The Berne Convention was revised and amended in 1896, 1908, 1914, 1928, 1948, 1967,
1971, and 1979.

138 Agreement on Trade-Related Aspects of Intellectual Property Rights, Apr. 15, 1994,
Marrakesh Agreement Establishing the Wotld Trade Otganization, Annex 1C, 33 LLM. 1125,
1196 (1994), art. 2 [hereinafter TRIPS].
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by the TRIPS agreement. Yet, as explained at the beginning of Part II, these
“inherent” conceptions lie at the core of the current copyright wars, because
they perpetuate the supremacy of the private economic interests over public
interests. Moreover, the restrictive “three-step test” for limitations to copyright
was specifically reinforced by a provision in the TRIPS agreement.!®
Therefore, not only is there a gradual tendency in international agreements to
reinforce copyright by way of the proprietary and originality measurements;
there is also no possibility of developing a parallel system of limitations to
copyright due to the restrictive contours of the “three-step test” as a
standardized ceiling.1® It should be noted that the fair use doctrine, codified in
the U.S. Copyright Act,!4! may be viewed as being in conflict with the “three-
step test,” and as a result it has not been widely accepted.!42

These historical insights are the basis of the analysis below, concerning
projections for the evolution of copyright law in the near future.

V. THE EVOLUTION OF COPYRIGHT LAW, THE COMMON LAW MECHANISM,
AND LEGAL INDUCTIVE SPECULATION

The evolution of copyright law discloses a pattern in which core interests
have been engaged in an ongoing, perennial struggle: Authors seek both
economic benefits and personal recognition, economic entrepreneurs seek to
enhance profits, and the general public seeks to benefit from both an
abundance of works and maximum accessibility to works and information.
Indeed, a close look at the interests operating in modern society indicates that
in reality they represent the same basic core interests, and that the copyright
wars of the new digital-technological age are battles over the same basic
interests, !4

Digital technology has changed many aspects of the creative realm, from the
way in which wotrks are created, to the way in which works are consumed, and

139 Id art. 13.

140 The three-step test was interpreted by the WTO panel discussing s.110(5) of the US.
Copyright Act. See World Trade Organization, Report of the Panel: United States—Section
110(5) of the U.S. Copyright Act, WT/DS160/R. The panel’s conclusion was that the exception
to copyright set by Article 110(5) of the U.S. Copyright Act was violating the three-step test
scheme.

141 17 US.C.A. §107.

142 See, eg., WIPO Study on Limitations and Exceptions of Copyright and Related Rights in the
Digital Environment, prepared by S. Ricketson, SCCR/9/7 at pp. 67-70. For the presentation of
such an argument, see also Ruth Okediji, Toward an International Fair Use Doctrine, 39 COLUM. J.
TRANSNAT'L L. 75, 114-23 (2000).

143 FEATHER, supra note 3, at 9. See akso Fischman-Afori, supra note 10.
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to the supply and demand of works.!#4 Nonetheless, the core interests that
shaped early copyright law have not disappeared in the technological age. This
does not mean that the internet has no implications for the law,!4> but rather
that its influence on the development of copyright law is expressed in all of the
structural and competing core interests, and is elaborated along with many other
factors. As such, for as long as copyright law continues to evolve within the
framewotk of the common law, the impact of the internet will not be
revolutionary. The context in which the cote interests are at battle is now a
digital one, but the interests have remained basically the same.

Examination of the development of copyright law discloses another insight.
The major developments in the evolution of copyright law—those that could be
identified as evolutionary “leaps” creating a “paradigm shift”—have all been the
result of national or international legislation.! The early privilege system was
replaced by the Statute of Anne in 1709, which was the first modern copyright
law and which established a status quo based on new, different approaches. In
constructing this new stage, the core interests were defined or even
conceptualized, and the bitter debate over what constitutes an appropriate
balance between public and private interests has persisted ever since. This was
followed by the Berne Convention which represented a major step in the
evolution of copyright law. For the first time it defined the relevant players in
the wotld of copyright as the powerful organizations which were constantly
shaping and reshaping the internal and international political and economic
map. This definition assisted in overcoming local nationally-defined
formulations of the balance of interests. In that respect, the Berne Convention
constitutes the original sin which gave rise to the current copyright wars, since it
not only perpetuated the previous conceptualizations of copyright as a property
right, but further tilted the balance in favor of the private interests by
broadening the protected subject matter through the concept of originality and
restricting the scope of legitimate limitations.

143 See SLEVIN, supra note 5.

145 For the approach that the internet has not changed basic legal concepts with respect to
rights, see Frank H. Eastetbrook, Cyberspace and the Law of the Horse, 1996 U. CHI. LEGAL F. 207.
For a broader view according to which the “undetlying substance of our socioeconomic system
remains largely the same” despite profound changes in the practice of modern life, see
CHRISTOPHER MAY, THE INFORMATION SOCIETY: A SCEPTICAL VIEW 1 (2002).

146 A somewhat similar analysis was proposed with respect to the development of science.
Normal science is based on incremental improvements, while occasionally there are
breakthroughs of revolutionary science, which presents “abrupt jumps” creating a “paradigm
shift.” See THOMAS S. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS (1962); see also
Robert Cooter, Maturing into Normal Science: The Effect of Empirical Legal Studies on Law and Economics,
2011 U. ILL. L. REV. 1475, 1476.
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These insights assist in the attempt to predict the future of copyright law by
way of inductive methodology. Legal induction attempts to identify the process
of the development of law, and the major reasons for its change over the course
of time. Drawing the line between the major turning points in its evolution
enables an attempt to predict the course it is likely to take in the future!4
Therefore, since the core clashing interests have not changed much, and
conceptualization of basic copyright measurements were concretized and
anchored in a regime of international treaties, any significant change granting
greater clout and expression for the public’s interest will occur by way of a
legislative development, which—if it were to succeed—would represent another
significant conceptual “jump” or a “paradigm shift.” However, current trends
in both local and international legislative initiatives do not provide any basis for
thinking that copyright law will move in that direction. As such, any change will
only be mediated by the gradual common law mechanism.!4 This kind of
evolutionary process, on a case-by-case basis, will not spawn any major
reconceptualization of the clashing interests.'® The copyright wars may be
doomed to be an ongoing battle of attrition. While this does not negate the
possibility of any change in the balance of the clashing interests, it means that
any change is likely to be minor, and achieved through the slow and gradual
process of common law.

Another prediction relates to possible developments in the global political
economy. As explained, change will be achieved through a shift in the direction
of international legislation, but the public intetest lobby has not had much
success in making its imprint in the international bodies of WIPO and WTO.1%0
It would seem that public interest advocates need to seek out another strategy,
which might take the form of an attempt to influence local governments to

147 Scott Brewer, Exemplary Reasoning: Semantics, Pragmatics, and the Rational Force of Legal Argument
by Analogy, 109 HARv. L. REV. 923, 926, 931-33 (1996).

148 In that respect, it should be noted that the efficiency and morality of the common law
mechanism is debated. See Jody S. Kraus, Transparency and Determinacy in Common Law Adjudication:
A Philosophical Defense of Explanatory Economtic Anabysis, 93 VA. L. REv. 287 (2007); JULES L.
COLEMAN, THE PRACTICE OF PRINCIPLES: IN DEFENSE OF A PRAGMATIST APPROACH TO LEGAL
THEORY.

149 Tt should be noted that the common law mechanism enables the development of new
concepts for protecting the contents of intellectual property. For a thorough review of this
function of common law, see Shyamkrishna Balganesh, The Pragmatic Incrementalism of Common Law
Intelfectual Property, 63 VAND. L. REV. 1543 (2010). Even so, this evolution is still gradual and does
not necessarily present a shift in basic concepts of the relevant intellectual property law, but
rather a supplementary legal measure.

150 See supra notes 44—47 and accompanying text.
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ensure adequate representation of the entire complex of interests in WIPO or
WTO, ot in the form of an overriding international instrument.

The second strategy—an attempt to create a competing international
instrument—was adopted by UNESCO (the United Nations Education Science
and Culture Otrganization) in 2005 when it created the Convention on the
Protection and Promotion of the Diversity of Cultural Expression (Convention
on Cultural Diversity).!5! This convention was initiated by Canada, France, and
other developed countries in order to establish an international force to counter
the WTO and to introduce a strong pro-public interest approach.’®? This new
convention was initiated against the background of the failure to introduce a
“cultural exception” into the WTO agreements, which would have allowed
countries to exempt local cultural products from the agreement in order to
protect them from the downsides of globalization.!'’3 The U.S. opposed the
adoption of the Convention on Cultural Diversity on several grounds, including
its fear that the new convention would actually restrict local freedom.!>* The
main fear of the U.S., however, was that the Convention on Cultural Diversity
would be used as a means for circumventing the WTO agreements under the
flag of an overriding principle of “free exchange and circulation of ideas.””15
Therefore, the U.S. demanded the addition of an article stressing the imperative
of complying with prior international agreements. Ultimately, the Convention
on Cultural Diversity included a sophisticated clause, defining both the principle
of non-derogation from prior treaties, along with a commitment to mutual
supportiveness and non-subordination to the principles of prior treaties.!¢ The

151 United Nations Educatonal, Scientific and Cultural Organization (UNESCO), Res. 41,
Records of the General Conference, 33d Sess., Oct. 3-21, 2007, 33 C/Res. 41, at 83, avatlable at
http:/ /unesdoc.unesco.org/images/0014/001428/142825¢.pdf.

152 Mira Burti, Cultural Diversity as a Concept of Global Law: Origins, Evolution and Prospects, 2
DIveRsITY 1059, 1059-63 (2010), available at http://wew.ssn.com/abstract=1585139 (last
visited Apr. 15, 2012); Michael Hahn, A4 Clash of Cultures? The UNESCO Diversity Convention and
International Trade Law, 9 J. INT’L ECON. L. 515, 516-20 (2006); Christoph Beat Graber, The New
UNESCO Convention on Cultural Diversity: A Counterbalance to the WTO?, 9 J. INT'L ECON. L. 553,
553-54 (2000).

153 Christopher M. Bruner, Culture, Sovereignty, and Hollywood: UNESCO and the Future of Trade in
Cultural Products, 40 N.Y.U. J. INT'L L. & POL. 351, 368-69 (2008) (referencing a “cultural
exception”).

154 United Nations Scientific, Educational and Cultural Otganization (UNESCO), 33d Sess.,
Proceedings, Vol. 2, p. 506, sec. 79.29 (2007).

155 Id, at sec. 79.3.

156 Convention on the Protection and Promotion of the Diversity of Cultural Expression, Oct.
20, 2005, Article 20, avaslable at hetp:/ /unesco.org/images/0014/001429/142919¢.pdf.

Article 20 — Relationship to Other Treaties: Mutual Supportiveness, Complementarity and
Non-Subordination
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result is that this clause may operate as a block to the broadening of the WTO
agreements in the future, while avoiding interference with existing
agreements.!5” At this time, 117 countries are parties to the Convention on the
Diversity of Cultural Expression, including Canada, all of the European Union
countries, the countries of South America and many Asian countries,!58

The question is how parties to the Convention on Cultural Diversity, such as
Canada, who also initiated the Convention, could simultaneously have adopted
the ACTA. Without answeting this question, an apposite reafpolitik observation
is that the strategy of creating a countervailing international instrument, in the
form of an international institution to counter WTO, has thus far not proven
successful. This may indicate that in the near future the first strategy—that of
attempting to influence national governments to stress a more balanced
approach internationally—should be preferred. Such an attempt, if made,
might well bring some concrete achievements to the public interest sector in its
400-year war.

V1. SUMMARY

Any attempt to predict the future of copyright law would be speculative
since the law is in a state of flux and in crisis. The crisis is reflected by multiple
factors: Cases being litigated in the courts are challenging the old legal models
with contemporary ones and legislative initiatives are being introduced
nationally and internationally in attempt to meet the challenge posed by new
industries to the existing, traditional industries. We are confronting an
avalanche of lively polemic and public discourse as a result. Under these
circumstances, outlining the historical development of copyright law may be of

1. Parties recognize that they shall perform in good faith their obligations
under this Convention and all other treaties to which they are parties.
Accordingly, without subordinating this Convention to any other treaty,
(2) they shall foster mutual supportiveness between this Convention and
the other treaties to which they are parties; and
(b) when interpreting and applying the other treaties to which they are
parties or when entering into other international obligations, Parties
shall take into account the relevant provisions of this Convention.
2. Nothing in this Convention shall be interpreted as modifying rights and
obligations of the Parties under any other treaties to which they are
parties.
157 Keith Acheson & Christopher Maule, Convention on Caultural Diversity, 28 J. CULTURAL ECON.
243, 253 (2004).
158 Unesco.org, Convention on the Protection and Promotion of the Diversity of Cultural
Expressions, http://www.unesco.org/eri/la/convention.asp?KO=31038&Ilanguage=E&order=a
Ipha (last visited Apr. 15, 2012).
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assistance in revealing its evolutionary process or revealing its underlying DNA.
No doubt, this methodology may be critiqued as being tautological, as are all
inductive assumptions. Moreover, such an outline could be criticized as being
ovetly broad and abstract—as having been painted with too thick a brush.
Finally, its determination of the main historical junctions is suspect of being
tautological by its choice of the points which best fit the future prediction.
Responding to these legitimate criticisms, I will call forth judge Holmes’s
aphorism, according to which “a page of history is worth a volume of logic.”15

The four hundred years of evolution of copyright law indicates that, from its
inception, copyright law has served as an arena for a struggle between clashing
interests: private against public and economic against societal. These core
interests were developed, becoming more sophisticated in time. However, the
development of the surrounding settings of copyright law, spearheaded by
technology, did not eliminate the basic clash of interests, although it did
introduce new elements that further complicated it. Therefore, as long as the
same nexus of interests remains relevant, there is no reason to believe that a
totally new legal regime is likely to appear.

Moreover, history teaches us that major paradigm shifts concerning basic
concepts in copyright law were achieved through legislation, nationally or
internationally, while common law courts serve as a means for gradually
developing those basic concepts. In the current copyright crises, the basic
notion of copyright as a property right, along with its scope and possible
limitations, is facing a challenge. Internet intermediaries, seeking to streamline
dissemination of works, serve the public’s interest along with their own
economic interests. The mass diffusion of works indicates the need for a
change in the exclusivity rules, for example by allowing “opt out” mechanisms
or by using concepts of mens rea for liability, or allowing more room for
exceptions and limitations to copyright. Developments of this kind, however,
are being blocked by obligations under international treaties, the first of which
was the Berne Convention. Therefore, significant developments and changes in
the fundamentals of copyright law will requite acknowledgement by
international law. Achieving such an end in the current political and economic
climate seems almost impossible. Nevertheless, a paradigm shift could be
introduced into the various international instruments if national governments
were to serve as agents for social change. In other words, if national
governments could be persuaded, either directly through protest or indirectly
through influential entities, that a pragmatic tilt of the balance in favor of the

159 New York Trust Co. v. Eisner, 256 U.S. 345 (1921).
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public and societal interests is needed, there is room to hope that copyright will
begin to evolve in new (and positive) directions.
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