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GEORGIA LAW REVIEW

I. INTRODUCTION

When the Second Circuit Court of Appeals dismissed insider
trading charges against two hedge fund managers in United States

v. Newman,' it shocked the securities enforcement community.
Commentators perceived Newman as a new limitation on the

reach of insider trading law, and expect its consequences to

include a reduction in prosecutions.2 While this may be true, the
debate has so far neglected the likely character of future

enforcement actions because commentators and courts have failed

to engage the true innovation in recent insider trading cases: that
they have expanded the set of relationships subject to

governmental regulation, and shifted focus from the professional
to the personal. Beyond fiduciary obligations, beyond employers
and employees, beyond principals and agents, modern insider
trading enforcement is premised on. the idea that personal
relationships, such as friendship, can give rise to legally-

enforceable duties of loyalty and confidentiality. This represents
an immense expansion of the government's regulatory power,

effectively basing civil and criminal liability on "corruption" in
purely personal relationships.

After Newman-which imposes limits on liability in the context
of professional dealings-personal relationships are likely to be an

increasing focus of insider trading enforcement. This is

particularly true given the Supreme Court's decision in Salman v.
United States: in its most recent insider trading case, the Court
affirmed liability for those who make a gift of confidential
information to a trading relative or friend, but did not address

1 773 F.3d 438, 455 (2d Cir. 2014), cert. denied, 136 S. Ct. 242 (2015) (vacating convictions

of two defendants and holding that defendant-tippees must know that the tipper shared

confidential information in exchange for some personal benefit).
2 See, e.g., Donna M. Nagy, Beyond Dirks: Gratuitous Tipping and Insider Trading, 42 J.

CORP. L. 1, 3-4, 6 (2016); William A. Haddad, The Newman Decision and Its Ramifications,

CHAMPION, Sept./Oct. 2015, at 48 (noting that Newman has resulted in postconviction

challenges and the reversal of some guilty pleas); Matthew Goldstein & Ben Protess, U.S.

Attorney Preet Bharara Challenges Insider Trading Ruling, N.Y. TIMES, Jan. 23, 2015

(explaining that Newman has resulted in a "ripple effect" of changes to insider trading

charges).

[Vol. 51:7172

2

Georgia Law Review, Vol. 51, No. 1 [2016], Art. 3

https://digitalcommons.law.uga.edu/glr/vol51/iss1/3



2016] PRIVILEGING PROFESSIONAL INSIDER TRADING 73

Newman's restrictions on liability in the context of professional
relationships, or otherwise further clarify the law.3

This Article explores insider trading law's focus on personal
relationships and how the law has come to privilege professional
insider trading-a problem that has so far escaped serious
critique. To start, this Article explains how the Supreme Court's
decisions have constructed insider trading prohibitions as a means
of protecting ownership interests in information. The law does
this by enforcing duties of confidentiality and loyalty that
employees and other fiduciaries owe to corporate owners of
information, with the so-called classical and misappropriation
theories as two means of accomplishing this aim. In this way, and
contrary to popular perception, today's insider trading law is not
oriented around regulating market transactions; it instead
regulates the flow and use of confidential information among
parties.

In an effort to expand insider trading prohibitions and their
own enforcement power, the Securities and Exchange Commission
(SEC) and Department of Justice (DOJ) have taken this regulation
in novel directions. Through its promulgation of Rule 10b5-2, the
SEC purported to extend legal duties of confidentiality and loyalty
under the misappropriation theory to purely personal
relationships, such as friendships. This Article discusses how this
expansion contravened court decisions that had developed the
misappropriation theory, and precipitated increased governmental
scrutiny of, and intrusion into, an array of personal relationships
not previously regulated by the law.

This Article also shows why there is little reason to think that
this increasing focus on personal relationships advances overall
market fairness. Through cases such as Newman, the law has
largely immunized trading by market professionals on insider tips
received in the context of business relationships, leaving insider
trading enforcement to focus primarily on personal relationships.
The current legal framework thus advantages professional
investors over others in the securities market, even in terms of
their ability to trade based on insider tips. The result is a deeply

See Salman v. United States, 137 S. Ct. 420, 427-28 (2017) (holding a tipper is liable
for insider trading where he makes a gift of confidential information to a trading relative or
friend, even if the tipper does not receive any further benefit).
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GEORGIA LAW REVIEW

irrational body of law that does not accomplish its proffered policy
goals, including greater market fairness and integrity.

II. THE LAW OF INSIDER TRADING

There is no statute specifically defining and proscribing insider
trading. Insider trading prosecutions are brought under Section
10(b) of the Exchange Act of 1934, which makes it unlawful for any
person, either directly or indirectly:

To use or employ, in connection with the purchase or
sale of any security ... any manipulative or deceptive

device or contrivance in contravention of such rules

and regulations as the [SEC] may prescribe as

necessary or appropriate in the public interest or for

the protection of investors.4

Pursuant to this statute, the SEC initially promulgated Rule

10b-5, prohibiting the direct or indirect use of any fraudulent

scheme or statement in connection with the purchase or sale of

any security.5 Regulators have employed this rule expansively to

prohibit and punish various forms of fraud in connection with the

securities markets.
But insider trading generally does not involve "fraud," that is, a

material misrepresentation. Instead, a person in possession of

material nonpublic information trades securities without

disclosing that information to his trading counterpart.

Market participants have no general obligation to reveal

material information to one another before trading.6 Securities

markets depend on informational inequality: there is a market for

the exchange of securities precisely because different investors

have different information, and therefore value the securities

differently.7 In addition, investors must have some ability to profit

4 15 U.S.C. § 78j(b) (2012).
5 17 C.F.R. § 240.10b-5 (2010).
6 Chiarella v. United States, 445 U.S. 222, 229, 233 (1980); Deutschman v. Beneficial

Corp., 841 F.2d 502, 506 (3d Cir. 1988).
7 See Jill E. Fisch, Start Making Sense: An Analysis and Proposal for Insider Trading

Regulation, 26 GA. L. REV. 179, 221-22 (1991) ("[Plarticipants in the market do not possess

equivalent information. For example, the average analyst or other market professional has

a great deal more information about the stocks he trades than the average small investor.").

[Vol. 51:7174
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2016] PRIVILEGING PROFESSIONAL INSIDER TRADING 75

from information so that they are incentivized to seek it, which
ultimately works to the benefit of the market as a whole.8 Some
inequalities in information among market participants are thus
both necessary and beneficial. The question is when inequalities
of information are improper, illegitimate, or sufficiently
counterproductive to the efficient operation of markets that they
should be addressed by the government. The SEC and the courts
have yet to find a satisfying answer to this question. But the lack
of a coherent regulatory theory-or a more specific legislative
directive aimed at insider trading-has not stopped the executive
from promulgating rules and bringing cases.9

A. THE CLASSICAL THEORY

The gravamen of any Section 10(b) violation is fraud, and
today's insider trading prohibitions depend on the theory that a
fiduciary or agent who owes duties of loyalty and confidentiality
perpetrates a fraud on his principal when he converts nonpublic
information entrusted to him by the principal for his own benefit.10

This started rationally enough in the context of insider trading
law. Corporate insiders, such as directors and officers, owe a

8 See, e.g., Dirks v. SEC, 463 U.S. 646, 658 (1983) (explaining that the important
function of investigating and analyzing market information would be inhibited if traders
were required to disclose all nonpublic information gathered before making their own
trades); Roberta S. Karmel, Outsider Trading on Confidential Information-A Breach in
Search of a Duty, 20 CARDOZO L. REV. 83, 89 (1998) (recognizing that the parity of
information theory was rejected because it became "apparent that security analysts and
other market professionals whose job it was to ferret out information about securities
should be given the opportunity to trade on such information because permitting such
trading would provide an incentive for better disclosure about, and more efficient pricing of,
securities"); Frank H. Easterbrook, Insider Trading, Secret Agents, Evidentiary Privileges,
and the Production of Information, 1981 SUP. CT. REV. 309, 323 ("[S]ometimes nondisclosure
is necessary to enable people to capture the value of information; to permit use without
disclosure is to encourage the creation of new information.").

"Often, the prosecution of traders on inside information by the SEC has been pursued
as an end in itself to rid Wall Street of such flamboyant and controversial personalities as
Ray Dirks and Michael Milken." Karmel, supra note 8, at 84.

10 For clear statements of the specific legal elements of criminal and civil insider trading,
see United States v. Newman, 773 F.3d 438, 445-47, 450 (2d Cir. 2014); United States v.
Jiau, 734 F.3d 147, 152-53 (2d Cir. 2013); SEC v. Bauer, 723 F.3d 758, 768-69, 772, 775
(7th Cir. 2013); United States v. Smith, 155 F.3d 1051, 1063 (9th Cir. 1998); see also
Stephen M. Bainbridge, Incorporating State Law Fiduciary Duties into the Federal Insider
Trading Prohibition, 52 WASH. & LEE L. REV. 1189, 1190 (1995) ("Someone violates the
federal insider trading prohibition only if his trading activity breached a fiduciary duty
owed either to the investor with whom he trades or to the source of the information.").
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necessitating intrusive examination of a large swath of other
personal relationships. Because there is no broader legal
protection or privilege granted to most family members and social
acquaintances who exchange confidences, there can be no real
argument that this limited duty enhances the quality of these
relationships.

B. MARKET FAIRNESS AND THE GROWING DIVIDE BETWEEN
PROFESSIONAL AND NONPROFESSIONAL INSIDER TRADERS

For its part, the SEC opined without much elaboration that
Rule 10b5-2 defines duties of trust and confidence in a manner
that "appropriately serves the purposes of insider trading law."137

But, the rule does not comport with the business property
rationale. And even if one looks past the actual purpose of insider
trading law to the more amorphous notions sometimes
referenced-fairness and market integrity-it is difficult to justify
this regulation, particularly when viewed in light of the current
overarching legal framework, which increasingly penalizes insider
trading by some, but not others.

Proponents of expanded insider trading restrictions often
reference ideas of market integrity and fairness in support of
liability. 138 But, it is a little difficult to tease out the meaning of
the words here. As Judge Easterbrook observed, one suspects that
"few people who invoke arguments based on fairness have in mind
any particular content for the term."1 39 Fairness is not a level
playing field, or even equal access to information material to
trading.140 In O'Hagan, Justice Ginsburg cryptically complained
that a misappropriator's advantage is improper because it "stems

distinguish between" different cases of trading by family members would "require an
unduly intrusive examination of the details of particular family relationships").

137 Selective Disclosure and Insider Trading, Exchange Act Release Nos. 33-7881, 34-
43154, 65 Fed. Reg. 51,716, 51,735 (Aug. 24, 2000).

1-s See, e.g., id. at 51,727 ("We have long recognized that the fundamental unfairness of
insider trading harms not only individual investors but also the very foundations of our
markets, by undermining investor confidence in the integrity of the markets."); Charles C.
Cox & Kevin S. Fogarty, Bases of Insider Trading Law, 49 OHIO ST. L.J. 353, 353 (1988)
("The more important argument against insider trading is that it is unfair, either in the
sense that it is dishonest or in the sense that it simply does not allow everyone an equal
opportunity to profit.").

139 Easterbrook, supra note 8, at 324.
140 See Chiarella v. United States, 445 U.S. 222, 233 (1980) ("[N]either the Congress nor

the Commission ever has adopted a parity-of-information rule.").

108 [Vol. 51:71
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2016] PRIVILEGING PROFESSIONAL INSIDER TRADING 109

from contrivance, not luck" and "cannot be overcome with research
or skill." 141 Picking up on this theme, one proponent of the
misappropriation theory explains: "We think that those who have
special access to information, because of employment or other
relationships, should be barred from using that information to
gain an advantage over the rest of us."1 4 2

But under the current legal regime, corporate insiders in
possession of nonpublic information can share this information
with select investors, giving those investors an advantage in the
market based purely on their relationships or position. Typically,
the information is shared with professional analysts or favored
shareholders-either inadvertently, in the course of conversations
intended to maintain investor relations, or purposefully, to "prime"
the market or otherwise educate preferred investors in some
fashion.143

141 United States v. O'Hagan, 521 U.S. 642, 659 (1997). This is a strange sentence. There
are myriad forms of special advantage enjoyed by some participants in the market that
others cannot overcome by research or skill. As one commentator noted in discussing the
problem of attempting to guarantee market fairness, "It will almost always be the case that
one party has an 'advantage' over the other in a given securities trade. One side is likely to
have greater knowledge about the relevant supply and demand for a particular stock. One
party will inevitably have greater sophistication, knowledge, intelligence or expertise."
Macey, supra note 44, at 16-17 (footnotes omitted); see also United States v. Carpenter, 791
F.2d 1024, 1031 (2d Cir. 1986) ("There are disparities in knowledge and the availability
thereof at many levels of market functioning that the law does not presume to address.");
Cary Martin Shelby, Privileged Access to Financial Innovation, 47 LoY. U. CHI. L.J. 315,
315-17 (2015) (discussing greater investment options enjoyed by elite investors, such as
wealthy individuals and large institutions, versus retail investors); Fisch, supra note 7, at
221-23 (discussing various legal informational advantages enjoyed by professional
investors). Some liken insider trading to cheating. See, e.g., Alan Strudler & Eric W. Otis,
Moral Principle in the Law of Insider Trading, 78 TEX. L. REV. 375, 412 (1999) (arguing that
trading on stolen nonpublic information cheats the victim). But prohibiting insider trading
because it is "cheating" is an unhelpful tautology. Cheating means doing something in
violation of the rules of the game. To say that something "should be illegal because it is
cheating" is to say that it "should violate the rules because it violates the rules."

142 Aldave, supra note 15, at 123; see also SEC v. Payton, 97 F. Supp. 3d 558, 559
(S.D.N.Y. 2015) (characterizing insider trading as a "form of cheating, of using purloined or
embezzled information to gain an unfair trading advantage"); Kim, supra note 38, at 966
(complaining that insider trading is unfair because "traders accrue such profits not through
effort, ingenuity, risk-taking or even random luck, but through special, privileged access");
Donald C. Langevoort, Insider Trading and the Fiduciary Principle: A Post-Chiarella
Restatement, 70 CAL. L. REV. 1, 2 (1982) (noting the intuition that insider trading is unfair
because those "in a position to have special access to confidential information bearing on the
value of a security are perceived as being unjustly enriched when they trade with others
who are unable to discover that information").

143 The ability of companies to share information with certain investors, and for these
privileged investors to trade on that information, has been repeatedly sanctioned by courts.
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110 GEORGIA LAW REVIEW [Vol. 51:71

This flow of nonpublic information from companies to select
investors is more expansive and institutionalized than occasional
phone calls. Roughly 97% of CEOs of publicly traded companies
meet with the company's investors.144 Companies host private
meetings for select investors, including investment advisory firms,
pension managers, and hedge-funds.145 They meet at venues
including conferences, investors' offices (referred to as "road
shows"), and firms' headquarters.1 4 6  Even apart from these
meetings, firms have investor relations departments that are
specifically tasked with communicating with select investors.147

For example, in Chiarella, even while endorsing an expansive misappropriation theory,
Justice Burger clarified that such a theory "would not threaten legitimate business
practices"-to wit, "market specialists would not be subject to a disclose-or-refrain
requirement in the performance of their everyday market functions." Chiarella, 445 U.S. at
242-43 (Burger, C.J., dissenting); see also Dirks v. SEC, 463 U.S. 646, 658-59 (1983)
("Imposing a duty to disclose or abstain solely because a person knowingly receives material
nonpublic information from an insider and trades on it could have an inhibiting influence
on the role of market analysts, which the SEC itself recognizes is necessary to the
preservation of a healthy market. It is commonplace for analysts to 'ferret out and analyze
information,'. . . and this often is done by meeting with and questioning corporate
officers ... . And information that the analysts obtain normally may be the basis for
judgments as to the market worth of a corporation's securities." (footnotes and citations
omitted)); United States v. Salman, 792 F.3d 1087, 1091 (9th Cir. 2015) ("[C]orporate
insiders, in the many conversations they typically have with stock analysts, often
accidentally or mistakenly disclose material information that is not immediately available
to the public."), aff'd, 137 S. Ct. 420 (2016); Payton, 97 F. Supp. 3d at 561 (recognizing that
corporate executives may disclose nonpublic information by "priming the market" before a
public announcement); Brief for Securities Industry and Financial Markets Association as
Amicus Curiae in Support of Neither Party at 8, Salman v. United States, 137 S. Ct. 420
(2016) (No. 15-628) ("SIFMA's members and employees frequently learn information
through communications with company officers and employees. [The Supreme Court] went
to considerable length in Dirks to acknowledge the general legitimacy of informational
exchanges between professionals, emphasizing that information obtained in this way, even
if non-public, 'normally may be the basis for judgments as to the market worth of a
corporation's securities.'" (citation omitted)).

144 See David Solomon & Eugene Soltes, What Are We Meeting For? The Consequences of
Private Meetings with Investors, 58 J.L. & ECoN. 325, 326-27, 330 (2015) (describing how
company managers "spend a large amount of time meeting privately with investors at
public conferences, investors' offices, and the headquarters of firms"; finding that investors
who enjoy such private meetings exhibit correlated trading activity-implying that they
receive information in these meetings-and that they tend to outperform investors who do
not attend such meetings).

145 Id. at 330-31.
146 See, e.g., In re Charles P. Grom, Exchange Act Release No. 34-7150, T¶ 13-17, 2016

WL 683595 (Feb. 17, 2016) (describing investors' and analysts' receipt of information during
private meetings and a "non-deal roadshow" meeting with company executives); Solomon &
Soltes, supra note 144, at 331 (describing these meeting formats).

147 See Solomon & Soltes, supra note 144, at 333 (discussing meetings with investor
relations officers).
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2016] PRIVILEGING PROFESSIONAL INSIDER TRADING 111

And in the course of these many communications, the companies
regularly share nonpublic-clearly valuable-information, to
which only select investors have access.148 Yet none of this
apparently violates insider trading prohibitions.14 9

148 See id. at 326-28 (concluding that meetings with management help investors make
more informed trading decisions).

149 In theory, Regulation Fair Disclosure (Reg FD), promulgated at the same time as Rule
10b5-2, might limit a corporation's ability to selectively distribute nonpublic information, a
practice which the SEC recognizes "bears a close resemblance to ordinary 'tipping' and
insider trading." Selective Disclosure and Insider Trading, Exchange Act Release Nos. 33-
7881, 34-43154, 65 Fed. Reg. 51,716, 51,731 (Aug. 24, 2000). The SEC claims that Reg FD
is designed to limit such "selective disclosure." Id. at 51,717. However, there are several
reasons that Reg FD has not been effective.

First, the SEC virtually never pursues cases under the regulation. The SEC pointedly
refused to endorse a private right of action for violations, and emphasized that this was not
an antifraud provision. See id. at 51,726 ("It is not an antifraud rule, and it is not designed
to create new duties under the antifraud provisions of the federal securities laws or in
private rights of action."). In the fifteen years since enactment, the SEC appears to have
brought only five enforcement actions under Reg FD, the last of which was in 2010.
Solomon & Soltes, supra note 144, at 330 n.5. Second, the SEC made the regulation
narrowly applicable to only certain knowing or recklessly-made communications, by and to
specific personnel. Selective Disclosure and Insider Trading, 65 Fed. Reg. at 51,718. Third,
the regulation permits giving seemingly valuable information to professional investors
under the theory that the information is not "material." Id. at 51,722. In promulgating the
regulation, the SEC gave a convoluted explanation as to how certain information might be
material only to professional investors (and not the market as a whole), meaning it could be
disclosed to those investors without running afoul of the regulation. As the SEC wrote,

an issuer is not prohibited from disclosing a non-material piece of
information to an analyst, even if, unbeknownst to the issuer, that piece
helps the analyst complete a "mosaic" of information that, taken together,
is material. Similarly, since materiality is an objective test keyed to the
reasonable investor, Regulation FD will not be implicated where an issuer
discloses immaterial information whose significance is discerned by the
analyst. Analysts can provide a valuable service in sifting through and
extracting information that would not be significant to the ordinary
investor to reach material conclusions. We do not intend, by Regulation
FD, to discourage this sort of activity.

Id.
The SEC appears to be asserting that information that changes the total mix for a

sophisticated investor is not necessarily legally material. From a business property
perspective, this might be sensible-if an individual sufficiently develops information, it
may make sense to recognize his right to profit from that information. Cf. Macey, supra
note 44, at 38-39 (criticizing the majority in Dirks for adopting a rule that tends to assign
the property interest to the corporation unless the tipper gives it away for a socially
beneficial purpose). But this does not appear to be the definition of materiality the SEC
otherwise employs. By this reasoning, for example, Vincent Chiarella did not receive
"material" information through his work at the printer's office, because it was his own skill
at sifting through and discerning redacted information that permitted him to determine the
names of merging companies and capitalize on the information. See Chiarella v. United
States, 445 U.S. 222, 224 (1980) (Chiarella "was able to deduce the names of the target
companies"). Obviously the SEC would not agree with this position.

41

Baumgartel: Privileging Professional Insider Trading

Published by Digital Commons @ University of Georgia School of Law, 2016



112 GEORGIA LAWREVIEW [Vol. 51:71

This was the main issue with the government's theory of
liability in United States v. Newman, and the real significance of
that decision. In Newman, the nonpublic information at issue was
originally disclosed by employees working for Dell and NVIDIA.o50

These insiders may have been making disclosures authorized by
their respective companies; although the government argued that
they breached a duty of confidentiality to those companies, neither
employee was deemed culpable of a securities violation.16 1 These
insiders disclosed information to analysts, who then disclosed it to
the two Newman defendants, who were hedge fund managers.152

It was not clear if the insiders had received a meaningful personal
benefit from disclosing the information, and the government did
not present any evidence that the defendants knew about any
personal benefit.153 In other words, there was insufficient evidence
that the insiders who disclosed the information initially, or the
market professionals who received it, had done anything illegal.
And because insider trading law focuses on the acquisition of
information (and not on later market transactions), if the insiders

Finally, to appraise the rule based on the SEC's asserted interest in market integrity
and fairness: even if a professional investor can use particular information to his advantage
in a way that others could not, he is still getting the relevant information by tip-via a
special advantage that stems from his position, and not because of diligence or skill. Thus,
even if the SEC vigorously enforced Reg FD, because of its definition of materiality, some
market participants, particularly professional investors, would still be able to generate
profits through tips.

15o United States v. Newman, 773 F.3d 438, 443 (2d Cir. 2014).
151 The Dell insider was an employee in the company's investor relations department and

was never charged criminally or by the SEC. Id. The NVIDIA insider (whose tipping was
more suspect) was charged by the SEC, but settled the case without admitting wrongdoing.
In re Choi, Exchange Act Release No. 34-72494, 109 S.E.C. Docket 957, 2014 WL 2915938
(June 27, 2014).

152 Newman, 773 F.3d at 443.
153 Id. at 453. The government argued that the insiders had received a benefit, but the

Second Circuit concluded the government presented insufficient evidence of any meaningful
benefit. Id. at 451-52. In the most controversial passage of the opinion, the Second Circuit
stated that a benefit could not be shown "by the mere fact of a friendship, particularly of a
casual or social nature" and that instead a benefit of this sort could only be inferred where
two parties shared a "meaningfully close personal relationship that generates an exchange
that is objective, consequential, and represents at least a potential gain of a pecuniary or
similarly valuable nature." Id. at 452. In Salman v. United States, the Supreme Court
rejected this limitation as applied to a tipper who makes a gift of information to a trading
relative or friend. See Salman v. United States, 137 S. Ct. 420, 428 (2016). The Supreme
Court did not clarify the extent to which such a limitation would apply to information
shared in a business or more casual social relationship. The Court also declined to provide
any definition of "friend."
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who disclosed the information did nothing wrong, then
downstream tippees could not be liable for a violation.

The larger context is that Dirks and numerous other cases have
condoned information sharing between companies and select
market professionals, which may be all that happened in
Newman.154 The Second Circuit acknowledged-and reaffirmed
the legitimacy of-this flow of information. The court noted that
analysts "routinely solicited" information from corporate insiders
to test the analysts' models and predictions in advance of earnings
announcements.15 5  Further, the evidence showed that Dell
corporate insiders routinely "selectively disclosed confidential
quarterly financial information . .. to establish relationships with
financial firms who might be in a position to buy Dell's stock."156

Because these disclosures were designed to benefit the companies
and not the individual insiders, they did not run afoul of insider
trading prohibitions. And, as discussed, this manner of sharing
information was not unique to the parties in Newman.15 7

So to return to what "unfairness" means in the context of
insider trading law, if we are honest, "unfairness" is not unequal
access to information, or acquisition of information by reason of
position or acquaintance, as opposed to skill. It means nothing
more than getting information the owner did not authorize you to
have: with corporate authorization, many individuals have access
to nonpublic information based on their employment or
relationships, which they can use to gain advantages over others
in the market. The recipients of this information may be skilled
investors or professionals, but they are nonetheless profiting from
tips received due to their special position.

The professional versus personal context is the critical
distinction between Newman and Salman v. United States, and
explains the divergent outcomes in those two cases. Salman
involved information shared in personal relationships: an
investment banker disclosed information to his brother, who in
turn shared that information with a brother-in-law (both of whom

154 See, e.g., Pritchard, supra note 40, at 17-19, 23-24 (arguing that Newman represents a
correct interpretation of Dirks based on analysis of Justice Powell's judicial records, and
tracing the SEC's efforts to undermine Dirks's limitations on liability).

15 Newman, 773 F.3d at 454.
156 Id. at 455 ("Dell and NVIDIA regularly engaged with analysts and routinely selectively

disclosed the same type of information.").
157 See supra notes 144-49 and accompanying text.
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traded).15 8 In contrast to communications made in the course of
professional relationships, traders who receive information
through personal relationships such as these-either from insiders
or quasi-insiders, as in Salman, or through a more convoluted
misappropriation theory under Rule 10b5-2-are much more likely
to be liable for insider trading. There will rarely be a tenable
business rationale for the tipper's disclosure of information in
these relationships. And as the Supreme Court reaffirmed in
Salman, the sharing of information among family members or
friends is by itself sufficient to establish the requisite personal
benefit.159 While the Second Circuit in Newman precluded liability
based on amorphous personal benefits in the professional
context-and this portion of the opinion appears untouched by the
holding in Salman160-the Supreme Court has sanctioned liability
based on such "benefits" in the context of personal relationships.

As a result, and particularly following Newman and Salman,
the current insider trading regime simply privileges what we
might call professional insider traders over others. Preferred
analysts who are given nonpublic information can trade on this
information or pass it to others for trading. So long as the
disclosure is authorized by the corporate owner of the information,
there is no legal violation. And even if there was no explicit
authorization, in the context of a typical business relationship,
unless there is some tangible payoff to the tipper, this likely will
not meet the definition of improper insider trading because there
will be no clear personal benefit to the individual who shared the
information. 161

158 Salman v. United States, 137 S. Ct. 420, 424 (2016).
159 Id. at 427; see also Dirks v. SEC, 463 U.S. 646, 664 (1983) ("The elements of fiduciary

duty and exploitation of nonpublic information also exist when an insider makes a gift of
confidential information to a trading relative or friend.").

160 Salman dealt exclusively with a tipper making a gift of confidential information to a
family member or friend. See Salman, 137 S. Ct. at 425; see also id. at 428 (abrogating
Newman "[t]o the extent the Second Circuit held that the tipper must also receive
something of a 'pecuniary or similarly valuable nature' in exchange for a gift to family or
friends"). The Court did not endorse the government's contention that a gift of confidential
information to anyone, not just a relative or friend, would be sufficient for securities fraud
liability. See id. at 426-27.

161 See, e.g., In re Bolan, Exchange Act Release No. 877, 2015 WL 5316569 (ALJ Sept. 14,
2015) (dismissing insider trading charges against Wells Fargo employees because SEC
failed to establish sufficient personal benefit under Newman).
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Insider trading law has thus reached a point where trading on
the. same tip is likely to be treated differently depending on
whether it is done by professional versus nonprofessionals. The
SEC has sought expansive liability for trading while in possession
of nonpublic information, even promulgating rules to impose
obligations of loyalty and confidentiality on groups, such as
friends, whose communications were not previously regulated by
law. Newman restricted liability for those who receive information
through professional contacts, but, following Salman, cannot be
read to alter cases where information is received through personal
relationships. The result is that the advantages of professional
investors will further outstrip nonprofessional investors, even
when the professionals are simply getting information from tips.

Imagine a corporate insider, say someone working in his
company's investor relations department, who shares the same bit
of nonpublic information with a professional analyst during the
workday, and then later with his brother. If the analyst trades, he
is unlikely to face any penalty; if the brother trades, he is likely to
go to prison. The law permits one kind of special access, but
penalizes another. This may not be arbitrary, but it is difficult to
characterize as fair.

This underscores the problem with basing expanded insider
trading liability on arguments related to fairness and market
integrity. If trading on nonpublic information meaningfully
undermines market integrity, then it should not matter who is
doing the trading or from whom they received the information:
"From the investors' point of view, insider trading is a matter of
concern only because they have traded with someone who used
their superior access to information to profit at the investor's
expense."162 Or, to return to the SEC's words, presumably trading
on nonpublic information "has the same impact on the market and
investor confidence" regardless of who does that trading.s63 Yet
the current legal framework penalizes trading on information by
some, while permitting trading on that same information by
others.

Rather than furthering market fairness, current insider trading
rules are best understood as protecting certain powerful interests:

162 Bainbridge, supra note 10, at 1244.
163 Selective Disclosure and Insider Trading, Exchange Act Release Nos. 33-7787, 34-

42259, 64 Fed. Reg. 72,590, 72,603 (Dec. 28, 1999).
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the corporations which own nonpublic information, and the market
professionals and preferred investors who enjoy special
relationships with these corporations. Several commentators have
argued that insider trading prohibitions are largely shaped by
market professionals, who have sought their own insulation from
insider trading liability. 164  The current legal framework is
compelling evidence of their success: these professionals appear to
have persuaded the SEC and courts of the importance of their
continued special access to nonpublic information, while others
who receive and trade on the same information can be penalized.

In the end, this may be a rational framework from the
perspective of the business property model because corporations
may benefit from the selective disclosure of information to their
preferred investors. But, it highlights the distance between what
insider trading law is actually about and the rhetoric around
enforcement actions. This rhetoric suggests that insider trading
law is working to purge the market of unfair advantages based on
special access, privilege, and favoritism.165 To the contrary, the
law today protects and promotes the special advantages enjoyed by
securities analysts and other professional investors, while
increasingly penalizing the use of inside information by others.

164 See Bainbridge, supra note 10, at 1249-50 (citing and discussing JONATHAN R. MACEY,
INSIDER TRADING: ECONOMICS, POLITICS, AND POLICY 64 (1991) and arguing that, consistent

with public choice theory, the ability of market professionals, who have greater influence
than insiders, to profit is protected while insiders and quasi-insiders are not). The first step
in this process was linking insider trading to fiduciary duties: this ensured that market
professionals would not be limited in their trading, but that others who might have equal or
greater access to nonpublic information (such as insiders and quasi-insiders, like lawyers)
would be barred. Id. at 1250; see also Fisch, supra note 7, at 229-32 (describing groups that
profit from insider trading laws, including professional investors and market analysts, who
enjoy "regular access to material nonpublic information without restrictions on its use"
(footnotes omitted)).

165 For example, the SEC proclaims on its website that it has filed hundreds of claims
against "financial professionals, hedge fund managers, corporate insiders, attorneys, and
others whose illegal tipping or trading has undermined the level playing field that is
fundamental to the integrity and fair functioning of the capital markets." SEC Enforcement

Actions: Insider Trading Cases, U.S. SECURITIES AND EXCHANGE COMMISSION, https://www.

sec.gov/spotlight/insidertrading/cases.shtml (last visited Mar. 23, 2016). This rhetoric, and
the increased enforcement of insider trading prohibitions, is hardly surprising given the
severe criticism that the SEC faced in the wake of large scale market crises and the Bernie
Madoff scandal. The agency faces severe pressure to deliver results, and individual insider
trading prosecutions are fairly low-hanging fruit. See, e.g., Macey, supra note 103, at 660
(noting that the SEC's optimal rule would make insider trading a status offense).
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V. CONCLUSION

One might consider Newman by returning to the analogy
between insider trading and honest services fraud. Skilling v.
United States presented a question akin to that taken up by the
Supreme Court in Dirks: whether this type of fraud required proof
that a defendant was acting for personal gain, rather than to
further the interests of his fiduciary-employer.166 In Skilling, the
Court required evidence of some explicit personal gain, like a
kickback or bribe, to save the statute from unconstitutional
vagueness.167 In Newman, the Second Circuit may have been
reading Dirks through this lens: requiring a quid pro quo and
more explicit benefit to alleviate concerns about improper
vagueness.168 In Salman, however, the Supreme Court refused to
extend this limitation on liability for information shared in
personal relationships. The Court also evinced a disinclination to
impose limits on insider trading liability generally, or to grapple
with the many problems and complexities within the current
doctrine.169 The likely long-term effect of Newman and Salman
will be to further push insider trading enforcement from the
professional to the nonprofessional-creating an increasing
divergence in how the law treats different parties even when they
are trading on the same tips.

This is one reason the Court should have taken the opportunity
to reconsider its earlier insider trading decisions and to dial back
the expansions precipitated by Dirks and O'Hagan-to limit the

166 See Skilling v. United States, 561 U.S. 358, 368 (2010) (vacating conviction and holding
that honest services wire fraud only reaches bribery or kickback schemes, not more
amorphous conflict-of-interest prosecutions); Brief for Petitioner at i, Skilling v. United
States, 561 U.S. 358 (2010) (No. 08-1394), 2009 WL 4818500.

167 See 561 U.S. at 368 (explaining that construing the honest-services statute beyond its
"core meaning" of prohibiting bribes and kickbacks "would enter a vagueness shoal").

168 See United States v. Newman, 773 F.3d 438, 446 (2d Cir. 2014) (discussing the
requirement that the tipper personally benefit from the breach of fiduciary duty).

169 This may be because the facts of Salman were easily resolved by Dirks's earlier dicta.
See Salman v. United States, 137 S. Ct. 420, 427 (2016) ("We adhere to Dirks, which easily
resolves the narrow issue presented here. . . . Our discussion of gift giving resolves this
case."); id. at 429 ("[Tlhere is no need for us to address [ difficult cases today."). The
outcome of Salman was also likely impacted by the death of Justice Scalia, which occurred
before argument and the Court's decision. See Adam Liptak, A Supreme Court Not So
Much Deadlocked as Diminished, N.Y. TIMES (May 17, 2016), https://www.nytimes.com/20
1 6/05/18/us/politics/consensus-supreme-court-roberts.html?_r=O (noting that since Justice
Scalia's death in February 2016, the eight-member Court has sought consensus and narrow
resolutions of cases).
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law to misconduct that occurs in market transactions themselves
and to require more meaningful proof of fraud.70 As the above
discussion shows, insider trading law has already expanded well

beyond even pre-Skilling wire fraud's outer reaches to regulate
what might be characterized as unethical conduct in a variety of
personal relationships.

The jurisdictional hook for this current effort to criminalize
personal unethical conduct has been the trading of securities, but
it would be a mistake to see trading as anything other than a
jurisdictional hook. The unethical conduct or "fraud" targeted by
today's insider trading law is not any form of misrepresentation in
the context of market transactions (or even necessarily a
"misrepresentation" in the legal sense), but rather some separate
theft or betrayal. Under the Supreme Court's earlier insider
trading decisions, the actionable misconduct should at least have

been limited to an employee or other fiduciary's misappropriation
and misuse of confidential corporate information. But with the
executive's expansions of liability, the unethical conduct can now
be nothing more than betraying the implied confidence of a family
member or friend.

While recent enforcement efforts have enlarged the pool of
those subject to prosecution for insider trading, it would also be a
mistake to see this expansion as promoting the purposes of insider
trading law, such as they have been articulated by the Supreme
Court. Rule 10b5-2, for example, actually undermines a corporate
owner's ability to control and direct the use of its proprietary
confidential information-the interest at the heart of the Supreme
Court's insider trading cases.

Similarly, it would be a mistake to see the overarching legal
framework of today's insider trading law as substantially
advancing overall market fairness and integrity. To the contrary,
professional investors continue to enjoy special access to valuable
nonpublic information, among other advantages, while other
traders are increasingly prosecuted for using the same
information.

170 This seems unlikely to hinder efforts to prevent fraud in securities markets, since it

would leave untouched the classical. theory of liability, and truly fraudulent conduct

previously pursued under the misappropriation theory of insider trading could be

challenged under other federal fraud statutes.
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In the end, this divergence between the treatment of
professional versus nonprofessional trading on tips reveals the
fundamental and somewhat intractable irrationality at the heart
of insider trading prohibitions. The ostensible bad act is trading
securities based on nonpublic information that one has obtained by
special position or privilege. We claim to criminalize this act in
particular because it undermines market fairness and integrity.
At the same time, however, we allow many other individuals in the
market to conduct this same trading because they enjoy the
benefit of tips and other special advantages based on position,
which have been sanctioned by the law. This irrationality was
perhaps less of a concern when enforcement was less aggressive, or
the punishment less severe. But those convicted of insider trading
today face severe criminal penalties, including significant prison
sentences. Given the potential consequences, the law should no
longer allow and encourage such irrationality.
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