
Georgia Law Review Georgia Law Review 

Volume 51 Number 1 Article 7 

2016 

Let My People Grow: Putting A Number on Strict Scrutiny in the Let My People Grow: Putting A Number on Strict Scrutiny in the 

Wake of Holt v. Hobbs Wake of Holt v. Hobbs 

Dana A. Schwartzenfeld 
University of Georgia School of Law 

Follow this and additional works at: https://digitalcommons.law.uga.edu/glr 

 Part of the Law Enforcement and Corrections Commons, Religion Law Commons, and the Supreme 

Court of the United States Commons 

Recommended Citation Recommended Citation 
Schwartzenfeld, Dana A. (2016) "Let My People Grow: Putting A Number on Strict Scrutiny in the Wake of 
Holt v. Hobbs," Georgia Law Review: Vol. 51: No. 1, Article 7. 
Available at: https://digitalcommons.law.uga.edu/glr/vol51/iss1/7 

This Note is brought to you for free and open access by Digital Commons @ University of Georgia School of Law. It 
has been accepted for inclusion in Georgia Law Review by an authorized editor of Digital Commons @ University of 
Georgia School of Law. Please share how you have benefited from this access For more information, please 
contact tstriepe@uga.edu. 

http://www.law.uga.edu/
http://www.law.uga.edu/
https://digitalcommons.law.uga.edu/glr
https://digitalcommons.law.uga.edu/glr/vol51
https://digitalcommons.law.uga.edu/glr/vol51/iss1
https://digitalcommons.law.uga.edu/glr/vol51/iss1/7
https://digitalcommons.law.uga.edu/glr?utm_source=digitalcommons.law.uga.edu%2Fglr%2Fvol51%2Fiss1%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/854?utm_source=digitalcommons.law.uga.edu%2Fglr%2Fvol51%2Fiss1%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/872?utm_source=digitalcommons.law.uga.edu%2Fglr%2Fvol51%2Fiss1%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1350?utm_source=digitalcommons.law.uga.edu%2Fglr%2Fvol51%2Fiss1%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/1350?utm_source=digitalcommons.law.uga.edu%2Fglr%2Fvol51%2Fiss1%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
https://digitalcommons.law.uga.edu/glr/vol51/iss1/7?utm_source=digitalcommons.law.uga.edu%2Fglr%2Fvol51%2Fiss1%2F7&utm_medium=PDF&utm_campaign=PDFCoverPages
https://docs.google.com/forms/d/e/1FAIpQLSc_7JxpD4JNSJyX6RwtrWT9ZyH0ZZhUyG3XrFAJV-kf1AGk6g/viewform
mailto:tstriepe@uga.edu


LET MY PEOPLE GROW: PUTTING A
NUMBER ON STRICT SCRUTINY IN THE
WAKE OF HOLT V. HOBBS

TABLE OF CONTENTS

1. INTRODUCTION ............................. ..... 298

II. BACKGROUND ....................................... 301
A. PRE- AND POST-EMPLOYMENT DIVISION V. SMITH ......... 301
B. ENACTMENT OF THE RELIGIOUS FREEDOM

RESTORATION ACT OF 1993 (RFRA) .................. 303
C. ENACTMENT OF THE RELIGIOUS LAND USE AND

INSTITUTIONALIZED PERSONS ACT OF 2000 (RLUIPA) .... 304
D. WHERE DOES RELIGIOUS LIBERTY LAW STAND NOW?.....305
E. HOLTV. HOBBS ...................................308

III. ANALYSIS .................................... ...... 311
A. PROBLEM: CONFUSION IN THE WAKE OF HOLT...............311

1. State Changes to Prison Regulations After Holt
(or Lack Thereof).... .....................312

2. Beard Growth Claims Post-Holt .............. 314
B. SOLUTION: HOW TO PICK AN ARBITRARY NUMBER IN

A NON-ARBITRARY WAY..........................318

1. Case-by-Case Method............................321
2. Category-by-Category Method ............... 323
3. Bright Line Rule........................324

IV. CONCLUSION .............................. ...... 326

297

1

Schwartzenfeld: Let My People Grow: Putting A Number on Strict Scrutiny in the Wa

Published by Digital Commons @ University of Georgia School of Law, 2016



GEORGIA LAW REVIEW

"My beard grows to my toes,
I never wears no clothes,
I wraps my hair
Around my bare,
And down the road I goes."

-Shel Silverstein'

I. INTRODUCTION

The average man has about 25,000 hair follicles on his chin,
which grow five to six inches per year.2 As a predominantly male
feature, beards tend to represent masculinity, health, or male
fertility. Depending on the culture and the times, beards may also
be a sign of distress, lack of concern for appearance, or rebellion.3

Throughout history, beards have been used as a status symbol or
even as an instrument of punishment.4 In the third century,
Christian rulers demanded that captured Celts and Teutons shave
their beards.5  In the 1400s, Japanese conquerors similarly

ordered indigenous men to shave their beards.6 In 1547, Ivan the

Terrible ordered that all his male subjects must grow beards,

stating, "To shave the beard is a sin that the blood of all the

martyrs cannot cleanse."7 More recently, in the early 1960s, the

CIA formulated a plan to sneak thallium salt (used for hair

removal) into the shoes of Fidel Castro, then President of Cuba, in

an effort to cause his beard to fall out and damage his image.8

Though that plan never came to fruition, these examples all

demonstrate the relative, and perhaps surprising, significance

facial hair has had throughout history.
Facial hair also occupies a significant role in the religious

context. The Old Testament states, "Ye shall not round the

corners of your heads, neither shalt thou mar the corners of thy

1 Shel Silverstein, My Beard, in WHERE THE SIDEWALK ENDS: POEMS AND DRAWINGS

(1974).
2 vICTORIA SHERROw, ENCYCLOPEDIA OF HAIR: A CULTURAL HISTORY 56 (2006).

3 Id.
4 Id. at 57.
s Id.
6 Id.
7 Id. at 58.
8 Don Bohning, Assassination plots and schemes: Castro in the crosshairs, CNN (Oct. 1,

2015), http://www.cnn.com/2008/WORLD/americas/02/19/castro.toplO/.
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LET MY PEOPLE GROW

beard."9 Interpretations of this command take different forms
depending on religious practices. For example, some Jews take it
literally to mean you must not shave at all, while others
essentially do whatever they want.10 Similarly, in Islam, there are
varying opinions regarding how one must groom in order to comply
with religious teachings." While the Koran is silent on beard
growth, sayings attributed to Muhammad, or had hadith, shed
light on what the Prophet expects of Muslims. 12 One hadith
states, "Cut the moustaches short and leave the beard."13 Muslims
believe that The Prophet had a beard, so some adherents to the
faith believe they should grow one in order to conform to
Muhammad's actions.14

While people may agree or disagree with certain belief systems,
the laws of the United States have carved out space for people
with sincere religious beliefs to practice them, even in
circumstances, like incarceration, where other rights are lawfully
suspended.15 Statutory enactments such as the Religious Freedom
Restoration Act of 1993 (RFRA)16 and the Religious Land Use and
Institutionalized Persons Act of 2000 (RLUIPA)17 provide
protections to individuals against the government infringing on
their First Amendment "religious exercise" rights.

If plaintiffs can show that the government's actions have
substantially burdened their religious exercise, then the
government is subjected to strict scrutiny in proving it had a
compelling enough interest and used the least restrictive means
possible in imposing that burden.18 That means that the burden
on the government is much heavier, and it is much more difficult

9 Leviticus 19:27.
10 See Kimberly Winston, Religious Beards: From Sikhs To Jews These Are Some Facial

Hair Styles Of The Faithful, HUFFINGTON POST (Oct 1, 2015), http://www.huffingtonpost.com/
2014/10/08/religious-beards_n_5947438.html (describing the beard as a "bridge between the
mind and heart").

11 See Are beards obligatory for devout Muslim men?, BBC WORLD NEWS (Oct. 1, 2015,
http://www.bbc.com/news/10369726 (discussing the diverse opinions on whether facial hair
is a recommendation or a requirement).

12 Id.
13 Id.
14 Id.
15 See 42 U.S.C. § 2000cc-1 (2012) (prohibiting the government from burdening the religious

exercise of institutionalized individuals).
16 42 U.S.C. § 2000bb-1 (2012).
17 42 U.S.C. § 2000cc (2012).
18 6 FEDERAL PROCEDURE, LAWYERS EDITION § 11:998 (2016).

2016] 299
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GEORGIA LAW REVIEW

for it to defend its actions against these claims. The problem with
this is that the government must be able to provide order and
protection to its citizens; in order to do so, it must be able to say
what people can and cannot do. Under RFRA and RLUIPA, it is
often necessary for the courts to draw lines to determine which
government limitations are constitutional and which go too far.
With the support of these statutes, individuals and corporations
have brought many cases claiming that their rights to freely
exercise their religion have been violated by the government.19

Yet another recent case, and the focal point of this Note, is Holt
v. Hobbs.20 In Holt, the Supreme Court decided that a prison did
not demonstrate a compelling enough reason as to why it needed
to prevent a Muslim inmate from growing a one-half-inch beard for
religious purposes.21  Though this decision seemed to provide
clarity, in reality, all it did was tell us that a prison must allow
one-half-inch long religious beards. The problem with this
decision is that it did not set the limit at one-half-inch. Instead, it
left room for the possibility that a three-fourths-inch beard or
maybe a one-inch beard could also be constitutionally mandated.
We now face the question of how to analyze these cases and draw a
line, which would seemingly be arbitrary (as numerical lines often
are), under strict scrutiny.

This Note addresses the issues of line drawing under strict
scrutiny analysis, using the issue of prison officials facing religious
beard challenges in the wake of the Holt decision as a paradigm.
While the Supreme Court, with some help from Congress, has
come a long way in clarifying how these religious liberty cases will
be analyzed, more clarification is needed in order for prisoners and
prison officials alike to discern what their respective rights and
duties are in order to comply with RFRA and RLUIPA.
Accordingly, prisoners, prison officials, lower courts, and many
others will have to grapple with how to apply and live under the
Holt decision. I argue that the best solution to the problem left
open by the Supreme Court is to accept arbitrary lines, as long as
they are drawn in a reasonable way.

This Note will first analyze in more detail the background of the
laws and legal decisions leading up to the Holt case, which forms

19 See, e.g., Hobby Lobby, 134 S. Ct. at 2751.
20 135 S. Ct. 853 (2015).
21 Id.

[Vol. 51:297300
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LET MY PEOPLE GROW

the foundation for modern religious liberty litigation in general.
This will include a discussion about the ways the Smith case,
RFRA, and RLUIPA changed the analysis in this area. It will then
evaluate cases decided since these advancements, such as Cutter v.
Wilkinson and Burwell v. Hobby Lobby, to examine the current
state of religious liberty jurisprudence. This Note will then
discuss the Holt case in more detail, focusing on the way in which
the court analyzes religious liberty challenges.

It will next address other cases and complaints that have arisen
since the Holt decision, in order to highlight the confusion that
still exists within the prison community in regards to this issue.
This Note will also describe how certain corrections departments
have changed their regulations in order to comply with the Holt
decision. This Note will then explain how the confusion may be
cleared up and will suggest three potential solutions, which are (1)
allowing the lower courts to engage in true case-by-case analysis,
(2) imposing a categorical analysis, and (3) strict line drawing. I
will discuss the pros and cons of each of these options and explain
why I believe the strict line drawing option is the best solution.

II. BACKGROUND

A. PRE- AND POST-EMPLOYMENT DIVISION V. SMITH

For many years, the First Amendment's Free Exercise Clause22

was "largely uncontroversial."23  The major debates revolved
around government support for religion-issues such as school
prayer and religious symbols in publicly-funded areas-rather
than government interference with it.24 While the language of this
clause is very protective of religious liberty,25 the courts in practice

22 U.S. CONST. amend. I ("Congress shall make no law respecting an establishment of
religion, or prohibiting the free exercise thereof.").

23 Michael W. McConnell, Free Exercise Revisionism and the Smith Decision, 57 U. CHI.
L. REV. 1109, 1109 (1990).

24 Id.
25 Black's Law Dictionary defines religious liberty as

Freedom - as guaranteed by the First Amendment - to express, without
external control other than one's own conscience, any or no system of
religious opinion and to engage in or refrain from any form of religious
observance or public or private religious worship, as long as it is consistent
with the peace and order of society.

BLACK's LAW DICTIONARY 1059 (10th ed. 2014).

2016] 301
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with exceptions only for mentally ill inmates who cannot be given
access to razors and inmates with medical skin conditions.89

In New Hampshire, the policy in existence before the Holt
decision allowed prisoners to grow beards up to one-fourth-inch in
length but did not include any type of religious exception to grow a
longer beard.90 At this time, it does not seem as though the New
Hampshire Department of Corrections has updated its policies
following the Holt decision.

Overall, this inconsistency shows that states may be dragging
their feet to meet the new demands, and they are approaching the
situation in differing ways. I will next discuss cases that have
been brought places in the three states mentioned above in order
to demonstrate the different ways in which the states are handling
these religious beard claims.

2. Beard Growth Claims Post-Holt. Since the Holt decision, it
is clear that prisons have not been eager to allow all religious
beards within their walls. At the time of this writing, these are
very recent cases and therefore may not have yet reached their
final dispositions. They are still useful, however, in illustrating
the inconsistent ways in which lower courts have been dealing
with religious beard claims in the wake of Holt.

One instructive case is Jones v. Meinzer, which-like Holt-is a
case involving an Arkansas prison.91 As discussed in the previous
section, the Arkansas Department of Corrections changed its
policies in response to the Holt decision.92 In Meinzer, the prisoner
was requesting a one-fourth-inch long beard for religious
purposes.93 Though prison policy had been changed so this would
generally be allowed, this prisoner fell outside the exception
because he had five prior escape attempts.94

The prisoner challenged the denial of this accommodation and
was successful in the United States District Court for the Eastern
District of Arkansas, which adopted the findings and

89 FIA. ADMIN. CODE ANN. r. 33-602.101(8) (2014).
90 N.H. Dep't of Corrs., MANUAL FOR GUIDANCE OF INMATES (2011), https://www.nh.gov/n

hdoc/divisions/publicinformation/documents/manual.pdf.
91 See Jones v. Meinzer, No. 5:12CV00117-JLH-JTK, 2015 WL 7001066, at *2-3 (E.D.

Ark. Oct. 20, 2015) (discussing the Arkansas Department of Corrections grooming policy).
92 See supra note 85 (showing a letter from the Director of Arkansas Community

Corrections with the new policy).
93 No. 5:12CV00117-JLH-JTK, 2015 WL 7001066, at *2.
94 Id. at *3.

314 [Vol. 51:297
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LET MY PEOPLE GROW

recommendations of the federal magistrate judge.95  The
magistrate judge compared the case to Holt, reasoning that if a
one-half-inch beard did not pose a security risk then there is no
reason why a one-fourth-inch one would.96 The court explained
that despite the fact that the plaintiff posed an escape risk, the
government failed to demonstrate why photographs and searches
would not serve as a less restrictive alternative.97

In a recent Florida case, Watkins v. Jones, a prisoner similarly
wanted to grow a one-fourth-inch long beard in accordance with
his religion.98 Despite the fact that the prison allowed one-fourth-
inch beards for medical reasons, the prison officials would not
allow Watkins to grow his beard.99 In response to Holt, however,
the Florida Department of Corrections purportedly changed its
policy to require a religious exception for beard growth.100 The
court reasoned accordingly that the claim was moot because it
believed this policy change would cause the prison to allow the
plaintiff to grow his one-fourth-inch beard absent an injunctive
order.101

The New Hampshire case of Staples v. N.H. State Prison
demonstrates an interesting and unique way in which prison
officials have attempted to accommodate religious beards.102 The
plaintiff in this case wanted to grow a full-length beard in
accordance with his religious beliefs. 103 The prison policy only
allowed for a one-fourth-inch beard.104  Because the plaintiff
refused to shave his beard, the prison placed him in its maximum-
security unit called the Special Housing Unit (SHU) and increased
his security classification, which in turn disqualified him from
parole eligibility. 105 The district court judge determined that the
prison may not preclude the plaintiff from obtaining a lower

95 Id. at *1.
96 Id. at *4.
9 Id.
9 See Watkins v. Jones, No. 4:12CV215-RH/CAS, 2015 WL 5468648, at *1 (N.D. Fla.

Sept. 15, 2015) (discussing the desire of a Sunni Muslim inmate who wanted to grow a
quarter-inch beard because of his religion).

9 Id. at *1.
100 Id. at *1-2.
101 Id. at *2.
102 See generally No. 14-CV-473-LM, 2015 WL 4067139 (D.N.H. July 2, 2015).
103 Id. at *1.
104 Id.
10 Id.

2016] 315
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security classification solely on the basis of his refusal to trim his
beard.106 The judge also determined that the prison may not
refuse to transfer the plaintiff to a lower security housing unit on
the basis of his beard, though she said the prison could place him
in a Closed Custody Unit (CCU).10 7

Because in this case it was a full beard at issue, the state's
expressed security interests in preventing the plaintiff from
concealing anything or becoming a target of abuse by other
prisoners held more weight, so the judge had to allow the prison to
take more substantial steps to protect its interests than in other
cases.108 The judge analyzed whether the SHU was the least
restrictive unit in which the prison could safely house the plaintiff
with his full beard.109 Though it was not the lowest security unit
option at the facility, the judge determined that he could be housed
in the CCU, which was the middle level of security between the
three potential options at the prison.110 The judge distinguished

106 Id. at *10. The judge specified, however, that the prison officials could transfer the
plaintiff to the SHU if he used his beard to conceal any contraband. Id. at *9.

107 Id. at *2.
1os Id. at *9 (concluding that the prison did not meet its burden of showing that SHU is

the least restrictive means to address the contraband and safety issues but permitting the
prison to take protective measures in the face of a threat).

10 Id. at *4.
110 Id. at *4-5. The court explained the housing classifications as follows:

In SHU, the prison exercises the highest level of supervision and control
over inmates. Inmates are held in single cells and are allowed out of their
cells only for limited reasons (e.g. attorney visits, medical appointments,
and exercise). In SHU, the prison allows no socializing among inmates.
Prior to being transported out of his cell to a different area such as the
exercise yard, an inmate is handcuffed and physically escorted by a
corrections officer. Once the inmate reaches his destination, the handcuffs
are removed. When the inmate completes his time at his destination, he is
handcuffed and escorted back to his cell. The prison refers to this as "single
movement" because the inmates are transported only one at a time. SHU
is also described as a "single cell" unit because inmates are alone in a cell
and eat their meals alone in their cells. Warden Gerry described SHU as a
"very labor-intensive area, [in which] the staff wear[] protective
vests . . . for their safety and security." Hr'g Tr., Feb. 20, 2105 (doc. no. 99)
47:25-48:3.

Compared to SHU, CCU allows for increased socialization and movement.
CCU has three tiers with forty inmates on each tier. The inmates are
allowed out of their cells in groups of twenty inmates at a time, three times
per day: morning, afternoon and evening. As Warden Gerry explained,
CCU offers inmates "an opportunity. . . [for] showering, using the
telephone, and recreating within that unit. They would also be going to the
dining halls and they would move as a group... . There's a lot more

316
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this case from Holt, because of the heightened security risks that a
full beard poses.111 The prison was able to demonstrate the
severity of its concerns in several ways. First, the prison pointed
out that it is common sense that a full-length beard would make it
easier to conceal contraband.112 The magistrate judge in the case
even witnessed the plaintiff putting a pencil in his beard and
shaking his head around without the pencil falling out.113 Second,
there was a specific problem at this prison with a drug that comes
in the form of small strips, a form conducive to concealing in a
beard.114 Third, the prison was concerned about the concealing of
small metal objects like razors.115 Fourth, the prison's concerns
had a basis in the plaintiffs background.116 He was in prison for a
drug-related offense and had a long history of disciplinary action,
including possessing a razor blade and concealing prescription
medications.117 Fifth, the prison explained the safety concerns for
prison personnel when they must conduct invasive, close-contact
searches of a thick beard.118 Sixth, the prison explained that
despite the fact that it does not limit head hair length, it can check
the hair of all the inmates in the prison effectively by having them
bend over and shake their heads, which requires less close contact

interaction with other inmates and more out-of-cell time than there is in

SHU." Hr'g Tr., Feb. 20, 2015 (doc. no. 99) 48:24-49:5.
Compared to the inmates in SHU and CCU, the inmates in the medium-

security units have much more freedom of movement and less supervision.
In a typical medium-security unit, there are 288 inmates. They can have
significant out-of-cell time and are able to interact with all the other 288
inmates in that unit. They have far less supervision; the ratio of
corrections officers to inmates is approximately three to 288. They are
allowed to move around the prison in groups and with less supervision,
going from their units to the dining hall, their jobs, the gym, the outdoor
recreational area, and to other areas of the prison. See Hr'g Tr., Feb. 20,
2015 (doc. no. 99) 49:8-50:2.

ut Staples v. N.H. State Prison, No. 14-CV-473-LM, 2015 WL 4067139 (D.N.H. July 2,
2015).

112 Id.
113 Id.
114 Id.
115 Id.
116 Id.
1 17 Id.
11 See id. at *6 1("The prison officials testified that ... the more invasive and frequent

the search, the greater the risk that inmates subjected to such searches will become

agitated and aggressive in response.").

2016] 317
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than a search of a thick beard.119 Seventh, the prison explained
that the plaintiffs beard posed a threat to his safety because it
could make him "an immediate and visible target" to other
inmates, especially because he was the only inmate with a full
beard in the facility.1 20 The chief of security at the prison was
quoted as saying, "I know inmates. If he was the only inmate out
of 1500 that sported a beard like that [in general
population] ... there's absolutely no doubt in my mind that he
would be targeted ... He would be targeted any way an inmate
knows how to target another inmate."121

The judge then discussed which housing unit would qualify as
the least restrictive means in light of the above considerations.
Because the prison failed to offer sufficient evidence as to why the
SHU was necessary over the lower security units to meet its
interests, the court determined that the least restrictive
alternative was to allow the prison to decide between CCU and the
medium-security housing. 122

These cases demonstrate the issues different states are facing and
the inconsistent solutions they have come up with to solve them.
As a result, it is impossible for prisons to know whether their rules
will be constitutional or not, and it is impossible for prisoners to
know what their rights truly are. Such issues arise frequently in
the realm of fundamental rights, and it is important to clear up
confusion when dealing with such important rights. For these
reasons, it is necessary that we find a way to assess these cases
and all similar cases involving line-drawing issues that is uniform
and efficient for everyone to apply.

B. SOLUTION: HOW TO PICK AN ARBITRARY NUMBER IN A NON-
ARBITRARY WAY

Case law regarding voting age and speech zone restrictions is
instructive in a discussion of how to draw lines in the world of
strict scrutiny. Like distinguishing between where the safety
concerns involved in a prisoner's beard length outweigh the

119 Id. at *7. The prison explained that it does not have any inmates with head hair
similar to the plaintiffs beard in terms of thickness, but said that if it did, it would address
it with the inmate and potentially have him cut his hair. Id.

120 Id.
121 Id.
122 Id. at *9

318 [Vol. 51:297
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religious exercise interest, it is hard to determine an exact point at
which a person is suddenly old enough to handle the responsibility
of voting.123 After the enactment of the Twenty-Sixth Amendment
in 1971,124 which mandated that the federal and state
governments could not set minimum voting ages any higher than
eighteen-years-old, litigation arose in which the specifics of that
requirement were tested. In Gaunt v. Brown, the plaintiffs were
individuals who were going to be seventeen-years-old at the time
of the primaries, but would turn eighteen by the time of the
general election and therefore wanted to be allowed to vote in the
primaries.125 In deciding the case, the district court quoted
Professor Charles Alan Wright who said:

Age limit[s] on voting necessarily must be arbitrary.
There is no single specific day in the life of all citizens
in which it can rationally be said that they are
suddenly informed members of the electorate though
they were not so one day before. It is a problem in
drawing lines . . . . 12 6

The court inevitably determined that there was no right for this
class of individuals to be allowed to vote in primaries before they
turned eighteen because the state had the right to draw a line at
eighteen without exception.127

123 See, e.g., Oregon v. Mitchell, 400 U.S. 112, 142 (1970) ("It is said, why draw the line at

18? Why not 17? Congress can draw lines and I see no reason why it cannot conclude that

18-year-olds have that degree of maturity which entitles them to the franchise. They are

'generally considered by American law to be mature enough to contract, to marry, to drive

an automobile, to own a gun, and to be responsible for criminal behavior as an adult.'

Moreover, we are advised that under state laws, mandatory school attendance does not, as a

matter of practice, extend beyond the age of 18. On any of these items the States, of course,
have leeway to raise or lower the age requirements.").

124 U.S. CONST. amend. XXVI:
Section 1. The right of citizens of the United States, who are eighteen
years of age or older, to vote shall not be denied or abridged by the United

States or by any State on account of age.
Section 2. The Congress shall have power to enforce this article by
appropriate legislation.

125 341 F. Supp. 1187 (S.D. Ohio 1972).
126 Id. at 1189.
127 See id. at 1190 (concluding that "in setting a minimum age limit within constitutional

limits a state simply exercises the power reserved to it and is immune from the impact of

the Equal Protection Clause").

3192016]
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Claims similar to this arose in other states, along with claims
challenging laws that dictated a minimum age to run for an
elected office higher than eighteen. In all of those cases, the court
determined that voting age does not have to be any lower than
eighteen and that the minimum voting age did not place
restrictions on minimum candidacy age.128 In these cases, because
of the impossible task presented in justifying the drawing of a line,
the courts adopted something closer to a reasonableness
standard.129 As Justice Stewart explained: "[T]o test the power to
establish an age qualification by the 'compelling interest' standard
is really to deny a State any choice at all, because no State could
demonstrate a 'compelling interest' in drawing the line with
respect to age at one point rather than another."130

Another arena in which the government draws arbitrary lines
though dealing with strict scrutiny analysis is speech buffer zones.
Though these zones burden First Amendment free speech rights,
the government has been allowed to create them in order to serve
compelling interests.131  Though the courts acknowledge the
arbitrariness in drawing specific distances in feet, they also
recognize that it is unavoidable-and therefore constitutional-as
long as there is a good reason to create the zones and the speech
burden is not excessive.132 In Madsen v. Women's Health Center, for
example, the Supreme Court discussed the thirty-six-foot buffer

128 See, e.g., Totton v. Murdock, 482 S.W.2d 65, 68 (Mo. 1972) (holding that those who
would turn eighteen between the primary and the election did not have a right to vote in
the primary); Wurtzel v. Falcey, 354 A.2d 617, 618 (N.J. 1976) (holding that there is no
fundamental right to be able to run for office); Meyers v. Roberts, 246 N.W.2d 186, 190
(Minn. 1976) (holding that a nineteen-year-old, who was elected to the office of court
commissioner, did not have a right to compel the county auditor to certify him as elected to
that office because he did not meet the minimum age requirement).

129 See Opinion of the Justices (Voting Age in Primary Elections II), 973 A.2d 915, 922
(N.H. 2009) ("[T]he power to establish an age requirement necessarily involves the power to
choose a reasonable one.").

130 Oregon v. Mitchell, 400 U.S. 112, 294 (1970) (Stewart, J., concurring in part and
dissenting in part).

131 See, e.g., Operation Rescue-Nat'l v. Planned Parenthood of Houston & Se. Texas, Inc.,
975 SW.2d 546, 560 (Tex. 1998) ("We likewise will not second-guess the trial court on
whether a 20-foot buffer zone would be more appropriate than a 19-foot or 21-foot buffer
zone. Rather, we examine the entire record to determine whether any buffer zone burdened
more speech than necessary and whether the zone created by the trial court was within
reason.").

132 See id. at 561 ("While the occurrence of similar activities at similar locations argues for
similar relief, the evidence must support both. the kind of relief granted and the specifics at
each location.").
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zone around an abortion clinic. 133 It determined that due to the way
the streets were set up around the clinic, the thirty-six-foot zone
was appropriate as it applied to the parking lot and entrance way
but not as it applied to other sides of the clinic, which included
private property and which were not used to gain access to the
clinic.134 Much like the religious liberty and voting age cases, these
speech zone cases are analyzed using least restrictive means
analysis in order to come to a distance number that, while arbitrary
in and of itself, serves a larger purpose of simultaneously protecting
government interests and individual rights.135

In response to this difficulty of balancing in the world of strict
scrutiny review, there are three ways in which the courts could
handle this difficult task going forward for prison beard cases as
well as any other similar line-drawing matters. They are: (1)
assessing the claims on a case-by-case basis; (2) assessing the
claims on a category-by-category basis based on the prison; and (3)
setting a bright-line rule as to how long a beard can be before the
state interest outweighs the religious interest. I will address these
three options in turn, taking into account the pros and cons of each
and noting the implications of these methods for any type of strict
scrutiny analysis.

1. Case-by-Case Method. In the prison beard context, the case-
by-case method would require the judge to assess the claim and its
surrounding circumstances in order to determine what
accommodation RLUIPA requires of the prison.136 Surrounding
circumstances to be assessed would include: the length of the
beard the prisoner is requesting, the crime committed by the
prisoner, the level of security of the facility in which the prisoner is
housed, the disciplinary history of the prisoner, and any specific
concerns the facility is facing.137

133 See 512 U.S. 753, 771 (1994) (holding that "the 36-foot buffer zone as applied to the

private property to the north and west of the clinic burdens more speech than necessary to

protect access to the clinic").
134 Id.

135 See, e.g., Ex parte Tucci, 859 S.W.2d 1, 6 (Tex. 1993) (finding that a 100-foot speech

zone was not narrowly tailored to protect access to an abortion clinic).
136 See Holt v. Hobbs, 135 S. Ct. 853, 865 (2015) (stating the department violated RLUIPA

by failing to show that, under the circumstances, the dual-photo method of prisoner

identification could not work and the risk "a prisoner will shave a [one-halfJ-inch beard to

disguise himself is so great that [one-halfJ-inch beards cannot be allowed").
137 See id. at 865 (discussing the length of the beard the prisoner is requesting). See also

Staples v. N.H. State Prison, No. 14-CV-473-LM, 2015 WL 4067139, at *6-7, *9 (D.N.H. July
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Due to the fundamental nature of religious exercise and the
great amount of deference the legislature has intentionally placed
upon it,138 this approach may be the best way to fully support the
individual right. It would avoid situations in which an inmate's
beard growth is limited despite the fact that he has a very strong
interest and the government has a very weak one.139 It would also
allow for inmates to determine for themselves how long of a beard
they think is necessary for their religious exercise and then allow
the prison (or the court) to determine how to accommodate a beard
of that length. This would be consistent with the legislative intent
behind RLUIPA, which sought to provide the widest religious
protections possible.140

As I demonstrated above in my discussion of the cases that have
arisen since the Holt decision, prisoners have requested everything
from one-fourth-inch beards to full beards.141 In a case-by-case
approach, which seems to be what the lower courts have done up
to this point,142 the court is able to decide whether the least
restrictive means to accommodate the prisoner's interests in the
specific facility would require a beard length restriction or whether
it would be better to place the prisoner into a different unit and
allow the length requested.143

The main problem with this approach is the lack of uniformity.
It is very possible under this approach that individuals in separate

2, 2015), where the disciplinary history of the prisoner, the security of the facility, and other
concerns were considered to allow the prison discretion to upgrade his security classification.

138 See, e.g., Holt, 135 S. Ct. at 864 (discussing RLUIPA's "rigorous standard" and its
opposition to courts' "unquestioning deference" to the Department of Corrections in favor of
religious exercise).

139 See id. at 860-62 (stating that the prison system infringed upon the "greater
protection" afforded religious interests under RLUIPA when it prohibited claimant from
growing a one-half-inch beard).

140 Burwell v. Hobby Lobby Stores, Inc., 134 S. Ct. 2751, 2762 (2014) ("Congress mandated
that [exercise of religion under RLUIPA] 'be construed in favor of a broad protection of
religious exercise, to the maximum extent permitted by the terms of this chapter and the
Constitution.'" (quoting 42 U.S.C. § 2000cc-3(g) (2012))).

141 See supra text accompanying note 93 ("[T]he prisoner was requesting a [one-fourth]-inch
long beard."); Staples, 2015 WL 4067139, at *1 ("[I]nmate ... wants, for religious reasons, to
maintain a full-length beard.").

142 See, e.g., supra text accompanying notes 95-97; Staples, 2015 WL 4067139.
143 See Staples v. N.H. State Prison, No. 14-CV-473-LM, 2015 WL 4067139, at *4-5 (D.N.H.

July 2, 2015) (discussing the prison's requirements regarding beard length where a full-length
beard requires that the inmate reside in "the most secure unit").

322 [Vol. 51:297

26

Georgia Law Review, Vol. 51, No. 1 [2016], Art. 7

https://digitalcommons.law.uga.edu/glr/vol51/iss1/7



LET MY PEOPLE GROW

states with similar claims could face widely disparate outcomes.144

A judge in one state may determine that the least restrictive
alternative for a prisoner would be to allow him to have a one-half-
inch beard in the lowest security unit, while a judge in another may
come to the equally justifiable conclusion that the prison should
allow the prisoner to grow a full beard but house him in a higher
security unit. This is a serious problem in the world of strict
scrutiny as it is unsettling to lack predictability or uniformity
among the states when it comes to a fundamental right.145

2. Category-by-Category Method. Using a category-by-category
method in determining prisoners' rights to wear a beard for
religious reasons may help to eliminate some of the inconsistency
discussed above. This method could be applied in two ways. First,
it could start with the beard, allowing the length to determine in
which level of security unit the inmate should be placed. As in the
Staples case the prison could allow the prisoners with sincere
religious beliefs to decide how long they need their beards to be1 46

and then place them accordingly (if resources allow) into the unit
best suited to meet the prison's security interest.147

A potential problem with this, not addressed by the New
Hampshire court in Staples, but likely to arise, is that placing a
religious prisoner in a higher security unit on the basis of his
religious exercise could be viewed as punishing him for his
religious expression. Though the court in that case did not seem
concerned by this notion, a court could find that this solution to
the problem is punitive and unconstitutional.148

The second, and potentially less problematic, way would be to
determine the length of beard this must be allowed by security

144 See Orin Kerr, Ho Important is the Uniformity of Federal Law?, VOLOKH CONSPIRACY
(Sept. 29, 2009), http://volokh.com/2009/09/29/how-important-is-the-uniformity-of-federal-law/
("[L]ack of uniformity creates uncertainty by creating much more uncertainty about what the

law is where the law has not yet been resolved.").
145 Id.
146 See Holt v. Hobbs, 135 S. Ct. 853, 857 (2015) ("[A]ithough [inmate] believes that his

faith requires him not to trim his beard at all, he proposed a compromise under which he

would be allowed to maintain a [one-halfj-inch beard.").
147 See, e.g., Staples, No. 14-CV-473-LM, 2015 WL 4067139, at *10 ("[The prison] may return

[inmate] to [higher security unit] and assign him an appropriate security classification should

he use his beard in any way to conceal, or attempt to conceal contraband.").
148 See, e.g., id. at *21 (citing Sherbert v. Verner, 374 U.S. 398, 406 (1963)) ("[T]o condition

the availability of benefits upon [plaintiffs] willingness to violate a cardinal principle of her

religious faith effectively penalizes the free exercise of her constitutional liberties." (second

alteration in original)).
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category. Though this method would be easier to apply, coming up
with the categorical rules would be very difficult. If a prisoner is
in a minimum-security unit, for instance, it may indicate that he is
not a very high security threat and should be allowed to grow a
longer beard.149 At the same time, however, it would tend to
indicate that there are less prison personnel per prisoner,150 which
would make monitoring the prisoner and his beard more
difficult. 15' It is easier when discussing higher security units to
say that a prisoner should be allowed to grow perhaps even a full
beard because security would be much tighter; so, the prison could
more easily keep a close watch on the bearded inmate without
having to exert unusual resources.152

The categorical approach to religious liberty line drawing avoids
some of the unpredictability of a purely case-by-case approach;
however, as demonstrated above, it is difficult to discern the best
way to distinguish between those categories and then to determine
what it means to fall into one or another. Though courts may not
shy away from an analysis just because it is difficult to come up
with the governing rules, this approach probably is not the best
one to use in this area.

3. Bright Line Rule. The third method would be to set one,
rigid, bright line rule that dictates the minimum limit for the
length of religious beards that prisons must allow. This method
would follow in the same vein as the voting rights cases discussed
above, as it would require setting some sort of arbitrary-though
reasonable-limit. We know from Holt that a one-half-inch beard
is required by the Constitution, so the line would have to be at

149 Id. at *4 ("The prison houses each inmate based on his security classification. The
prison classifies inmates by assessing their background, need for close supervision, and
overall dangerousness.").

150 See id. at *8 ("A medium-security unit houses 288 inmates ... [and] there are as few as
three corrections officers supervising the 288 inmates [at a given time]. In [Closed Custody
Unit], by comparison, the inmates reside in units of 40.... and are closely supervised by
the corrections officers.").

151 See id. (stating that concealing contraband in a beard is "a real possibility" in a
medium-security unit).

152 See id. at *10. However, the text of RLUIPA states that, "this chapter may require a
government to incur expenses in its own operations to avoid imposing a substantial burden
on religious exercise," which means that the government may have to exert great resources
in some cases. 42 U.S.C. § 2000cc-3(c) (2012).
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least there, but probably longer, since the Court in Holt stated
that a one-half-inch beard barely poses a security threat at all.1 5 3

To determine this length, it is possible that some empirical
evidence could be gathered in order to find the length at which the
average beard would start to be capable of concealing contraband
such as pills, razor blades, etc. This type of study, though maybe a
bit silly, could provide a sound number at which to draw the line
that would be sufficiently justified by the state's compelling
interests and could pass constitutional muster.

I believe this would be the best approach. If we could find a
maximum length at which contraband cannot be easily concealed,
then the prisons would have an easy time implementing their
grooming policies. Moreover, prisoners would know exactly what
they were constitutionally entitled to, and therefore would no
longer need to bring claims fighting for another fraction of an inch.
Though it is true that some religions dictate that the beard should
not be shaven at all, it is also true that individuals lose certain
rights when they enter the prison system.154 For these reasons, as
long as appropriate accommodations are allowed, it is
constitutional to still impose burdens on religious exercise.

Implementing a strict, bright line rule for religious liberty
matters would come with the support of lines of cases such as the
voting age and speech zone cases discussed above. In those cases,
the courts, while working within the strict scrutiny framework
involved in fundamental rights litigation, recognized the necessity
for line drawing in certain instances. Though it seems counter-
intuitive, this would be the easiest way to ensure minimum
burdens on religious expression, uniformity among the states, and
maximum achievement of important governmental interests.

Though I believe them to be outweighed by the pros of this
option, some cons exist for implementing a bright line rule. One is
that it will overlook individual circumstances. In the beard
context, because everyone's beard hair will be different in
thickness and texture, one rule may not serve the individual and
state interests as well as another option could in every
circumstance. A prisoner may have very thin beard hair, for
instance, in which nothing could be hidden regardless of length.

153 Holt v. Hobbs, 135 S. Ct. 853, 864 (2015).
154 Prisoner Rights, LEGAL ASSISTANCE CENTER 1, http://www.1ac.org.nalprojects/alulPdf/pri

sonerrights.pdf.
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By the same token, a prisoner could have such thick, coarse beard
hair that items can easily be hidden in it even if it comports with
the bright line rule. Overall, however, I believe this rule would be
the best way to accommodate both sides of the issue in an efficient,
uniform, and constitutional way.

IV. CONCLUSION

When dealing with fundamental rights, strict scrutiny is
applied to ensure that the government cannot impose too heavy of
a burden without a sufficiently compelling justification. Because
fundamental rights such as religion are so, well, fundamental,
there will always be issues involving the point at which a
government-imposed burden on such a right shifts from
constitutional to unconstitutional. That specific point, however,
will rarely be clear. The prison beard issue discussed in this Note
provides a good example of that difficulty. Despite being
incarcerated, prisoners are still entitled to some fundamental
rights, including religious expression. When Congress enacted
RFRA and RLUIPA, it took a bold stance in ensuring the religious
expression of prisoners would be protected to the greatest extent
possible. In deciding Holt v. Hobbs, the Supreme Court further
affirmed that bold stance, allowing the prisoner to grow his beard
for religious purposes despite the prison policy prohibiting it. 155

After the Holt decision, prisoners will continue bringing
religious beard challenges because it is not clear what prisons
must allow. The best way to minimize that litigation and ensure
uniformity in religious liberty cases, and in all similar
fundamental rights cases, is to implement a bright line rule as to
what adequately accommodates the right while still serving the
state's compelling interests.

Dana Anne Schwartzenfeld

155 135 S. Ct. at 864.
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