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(v) United States v. Dean

Facility production manager was convicted in the District Court for the Eastern

District of Tennessee, of conspiracy to violate RCRA, and several other counts as

failure to file documentation under RCRA, storage and disposal of chromic acid rinse

water and wastewater sludges without a permit, and disposal of paint sludge and solvent

wastes without permit.^" Defendant's convictions arose out of the operation of facility

engaged in metal stamping, plating, and painting. ^'^ As a production manager. Dean had

day-to-day supervision of the facility's production process and employees, and among

his duties was to instruct employees on how to handle and dispose of hazardous

waste."'' The manager order his employees to bury hazardous waste behind the plant, to

discharge hazardous waste into an unlined lagoon, and to store hazardous chromic acid,

despite his knowledge of its danger."^ The argument for his defense, in the part that is

relevant, was that the trial court erred in denying his motion of acquittal on Count 4 (§

3008(d)(2)(A)), because there was no evidence that defendant knew of RCRA's permit

requirement."^ The court of appeals held that § 3008(d)(2)(A) '"requires knowing

treatment of hazardous waste," and it also requires "proof that the treatment, or storage,

or disposal, was done without a permit.""^ In addition, the court stated that the

"knowingly" cannot be read as extending to the subsections without rendering nugatory

the word "knowing" contained in subsections 3008(d)(2)(B) and (C)."* Moreover, the

"- United States v. Dean, 969 F.2d 187 (6^^ Cir. 1992).

"'/J. at 189.

"^
Id.

'-' Id. ai\S7.

'''Id at 190.
527

Id. at 191 (The Court of Appeals analyzed several court decisions and agreed with the

one made in Hoflin).

'''Id.
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court stated that § 3008(d)(2)(A) "does not require that the person charged have known

that a permit was required."
"^

Thus, the courts generally construe the requirement that the violation be

"knowing" to mean only that a defendant was aware that he was performing the

proscribed acts, and that knowledge of the regulatory requirements is not necessary.'^"

The defendant may be criminally liable for his actions even if he was unaware that the

wastes were classified for regulatory purposes as hazardous or that his actions were

governed by a regulatory requirement."' Circumstantial evidence, such as the fact that

the waste disposal arranged for by the defendant cost far less than a reasonable person

would have expected, is enough to demonstrate the knowledge requirement."" In

addition, courts have consistently held that knowledge of RCRA's permit requirement is

not an element of any violation, so a defendant can be held criminally liable even

though he did not know any permit requirements existed."^

(2) Knowing Endangerment Provision (Section 3008 (e))

Section 3008(e) sets out an additional set of criminal offenses that have not been

used often in hazardous waste prosecution -"knowing endangerment." ""^ These involve

handling or disposal of hazardous waste in a way that "places another person in

imminent danger of death or serious bodily injury." "^ Knowing endangerment is

''-'Id

"" United States v. International Minerals & Chem. Corp., 402 U.S. 558, 563-65 (1971);

see also United States v. Laughling, 10 F.3d 961, 965 (2d. Cir. 1993).
"' Moya, supra note 405, at 151.
'-'- United States v. Hayes International Corp., 786 F.2d 1499 (1

1''^
Cir. 1986).

'" Id.; See also United State v. Dee, 912 F.2d 741, 745 (4"^ Cir. 1990); United States v.

Baytank, 934 F.2d 599, 613 (6'' Cir. 1991); United States v. Wagner, 29 F.3d 264, 265

(7'' Cir. 1994).

"M2U.S.C.§ 6928(e) (1994).
"^ Id. ("Any person who knowingly transports, treats, stores, disposes of, or exports any

hazardous waste identified or listed under this subchapter or used oil not identified or

listed as a hazardous waste under this subchapter in violation of paragraph (1), (2), (3),

(4), (5), (6), or (7) of subsection (d) of this section who knows at that time that he

thereby places another person in imminent danger of death or serious bodily injury ...").
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defined as any "knowing" violation listed in § 3008(d) in which the offender also

"knows" that he is placing another person in imminent danger of death or bodily

injury."^ The defendant must be "aware of the nature of his conduct." of any

circumstances that exist, and he must also be aware that his conduct "is substantially

certain to cause danger of death or serious bodily injury" to another person, to be

convicted under this provision." "^ The offense does not require a serious injury, only

the "imminent danger" of one, but the "substantially ceilain" culpability requirement

means that the defendant must be convinced that the injury will happen even if by some

miracle it does not."^ A conviction can result in a fine up to $ 250,000 ($ 1,000,000 for

an organization) or imprisonment of not more than fifteen years, or both."^

Unlike the provisions criminalizing "knowing" violations of RCRA, the

knowledge requirement for a conviction under the "knowing endangerment" provision

is explicitly defined within the statute.
^^'^ Congress drafted the "knowing endangerment"

provision to encompass only the most serious statutory violations: those which place

another person in imminent danger of death or seriously bodily harm.'"" Although there

have been three successful convictions under this section,^^' it is necessary to analyze

^^^ Steinberg, Goldman, supra note 399, at 232.
"' 42 U.S.C. § 6928 (f) (1994) ("For the purposes of subsection (e) of this section (1) A
person's state of mind is knowing with respect to (A) his conduct, if he is aware of the

nature of his conduct; (B) an existing circumstance, if he is aware or believes that the

circumstance exists; or (C) a result of his conduct, if he is aware or believes that his

conduct is substantially certain to cause danger of death or serious bodily injury.").

"' RODGERS, supra note 413, Chapter 7, § 7.23 (1992).
"' 42 U.S.C. § 6928 (e) (1994) ("[s]hall, upon conviction, be subject to a fine of not

more than $250,000 or imprisonment for not more than fifteen years, or both. A
defendant that is an organization shall, upon conviction of violating this subsection, be

subject to a fine of not more than $1,000,000").
^"^ 42 U.S.C. § 6928 (f) (1994); See also supra note 510 and accompanying text.

'" H.R. CONF. Rep. No. 1444, 96'' Cong., 2"' Sess. 37-38, reprinted in 1980 U.S. Code
Cong. & Admin. News 5028, 5036-38.
^"'"

lanelli, supra note 474, at 433.
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the first case in order to understand the way the courts have interpreted the "knowing

endangerment" provision.'*"'^

(a) United States v. Protex Industries

This was the first successful prosecution under the "knowing endangerment"

provision. The defendant, Protex Industries, was the operator of a drum recycling

facility. '^^ Protex was convicted for exposing employees to toxic chemicals without

proper safety precautions.
^""^ Protex argued on appeal that the trial court's instructions

directing the jury that there need only be a "reasonable expectation" of serious bodily

injury, rather than "substantial certainty" of such harm, "rendered the statute

unconstitutionally vague." ^''^ The court held that "the substantially certain standard

appears to define the mens rea necessary for commission of the crime, rather than the

degree to which defendant's conduct must be likely to cause death or serious bodily

injury." ^^^ Therefore, the prosecutor must prove that the defendant placed "others in

danger of great harm and it [had] knowledge of that danger."^"*^

Protex argued for a narrow interpretation of the knowledge requirement of the

provision based on the legislative history of RCRA.^"*^ However, the court refiised to

address the issue of congressional intent because the statutory language itself was

adequate to put the defendant on notice that certain conduct was forbidden.^'" Protex

^'^ United States v. Protex Industries, Inc., 874 F.2d 740 (10"' Cir. 1989); United States

v. Tumin, No. 87 Cr. 488 (E.D.N. Y., April 13,1988) (individual defendant guilty of

disposing of three 55 gallon drums of ehtyl ether in a vacant lot); United States v.

Carlos Gomez, 89 Cr. 92 (N.D.N.Y., July 14, 1989) (illegal disposal of ether and other

explosive chemicals used in the manufacture of cocaine).
''' United States v. Protex Industries, Inc., 874 F.2d 740. 741 (10'' Cir. 1989).
"^^

Id. at 742 (The three employees testified that they cleaned used pesticide, chemical

and paint drums and a hazardous waste storage tank without respirators, protecting

clothing or adequate ventilation).

'''
Id. at 744.

'''
Id.

'''
Id.

'''ld.2iX743.

"°
Id.
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also argued that the trial court erred by not instructing the jury that the government had

failed to provide results of the tests made on samples taken from Protex' drum recycling

facility."' The court stated that the government's failure to notify Protex of the test

results did not constitute a defense to a RCRA criminal violation/"" Additionally, the

court held that Protex had an 'independent duty" to ensure compliance with RCRA and

that ignorance of the law is not a defense."^

Under RCRA § 3008(d) the HofJin, Johnson & Towers, and Hayes courts have

facilitated prosecutions by not requiring the prosecutor to prove knowledge or by

allowing the jury to infer defendant's knowledge of hazardous waste regulations. Under

the "knowing endangerment" provision the court in Protex charged the defendants who

should have known the dangers of exposure to toxic chemicals with knowledge of

relevant regulations."'' These cases are characterized by an increased willingness to

charge persons working with hazardous materials with actual knowledge of RCRA

regulations. Also, these courts have made easier to obtain a conviction under RCRA by

reducing the burden of proof necessary to prove knowledge.

Enforcement Authority under the Law No. 2405

1

The Argentinean Law No. 24051 has established administrative sanctions and

criminal sanctions in order to enforce the Law."^ Unlike RCRA, where the DOJ on

behalf of EPA can initiate a civil action against the person who presumably is in

violation of the regulations, the Argentinean Law does not contemplate any kind of civil

"' Id. at 745.

"' Id. at 745-746.
"^

Id.

"' United States v. Protex Industries, Inc., 874 F. 2d 740, 745-746 (10" Cir. 1989).
"^ Law No. 24051, supra note 3, Articles 49 to 54 (Administrative sanctions); Articles

55 to 58 (Criminal sanctions).
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action to enforce the regulations. Civil actions are a helpful instrument and an important

tool to enforce RCRA and the courts in United States have played an significant role

enforcing environmental statutes. Therefore, the implementation of civil actions in the

Law would allow the Argentinean courts to help the government to enforce the Law.

The Secretary of Natural Resources and Human Environment (hereinafter the

Secretary) is the authority in charge of the enforcement of the Law.^^^ Although this is

the highest authority to enforce the Law. there is another administrative branch of the

Executive Power that can enforce the Law called The National Department of

Environmental Quality.^" The authority of the Secretary of Natural Resources and

Human Environment includes the power to initiate administrative procedures to impose

penalties and also to initiate criminal prosecutions when it is necessary.

A- Administrative Enforcement Authority

The administrative enforcement authority is given by the Law to the Secretary in

Article 60 (c) and (d). Section (c) establishes that the Secretary is the authority in charge

to supervise the generation, handling, transport, treatment and dispose of hazardous

waste."^ Section (d) also gives broad power to control the enforcement concerning

anything related to hazardous wastes.'^''

Any violation of the Law can be penalized by the Secretary. ^^*^ Article 49 of the

Law states that the Secretary is vested with the power to penalize any violation of the

Law or any other complementary regulation. ^^' For this, the Secretary can impose

different administrative sanctions depending on the nature of the violation and also

^^^ Law No. 24051. supra note 3, Article 60 (c) and (d).

^" Decree 1381/96, Article 18, December 6, 1996, B.O. (This Decree gives power to the

National Direction of Environmental Quality to enforce the Law No. 24051).
^^^ Law No. 2405 1 , supra note 3, Article 60 (c).

^^"^ Law No. 24051, supra note 3, Article 60 (d).

^^'^ Bellorio Clabot, supra note 1, 546 (1997).
^^' Law No. 24051, supra note 3, Article 49.
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depending on the harm produced by it."^'" The Law states four different kinds of

sanctions in order to enforce the Law and also states that the Secretary can apply them

cumulatively.'" These sanctions are: warnings, fines, suspension of the permit or

revocation of the permit.'^"*

Fines can be from $5,000 (U.S. dollars or pesos) up to $500,000."' In the

Argentinean Law the fines are only to be determined by the nature of the violation and

by the harm produced by that particular violation.''''' On the other hand, RCRA directs

EPA to consider the seriousness of the violation and any good efforts to comply in

determining the amount of penalty to be assessed. '^^ The penalty calculation system

established through EPA's RCRA Civil Penalty Policy consists of (1) determining a

gravity-based penalty for a particular violation, from a penalty assessment matrix, (2)

adding a "multi-day" component, as appropriate, to account for a violation's duration,

(3) adjusting the sum of the gravity-based and multi-day components, up or down, for

case specific circumstances (good faith or bad faith efforts to comply, degree of

willfulness and/or negligence, history of noncompliance, ability to pay, beneficial

environmental projects sponsored by the violator, and other unique factors), and (4)

adding to this amount the appropriate economic benefit gained through non-

compliance.'''* More specifically, the Revised RCRA Civil Penalty Policy establishes

the following penalty calculation methodology: Penalty Amount = gravity-based

component + multiday component + adjustments + economic benefit from the violation

to the violator.'^*^ This is a very interesting difference because RCRA contemplates not

"'- Law No. 24051, supra note 3, Article 50.

'" Law No. 2405 1 . supra note 3, Article 49.

""' Law No. 2405 1 , supra note 3, Article 49 (a), (b), (c) and (d).

'" Law No. 24051. supra note 3, Article 49 (b).

'^^ Law No. 2405 1 . supra note 3, Article 50.
''' 42 U.S.C. § 6928 (a) (3) (1994).
''' RCRA Civil Penalty Policy, 21 E.L.R. 35273 (1990).

'''Id.
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only the nature and the harmed of the violation, as it is contemplated in the Law, but

many other factors and circumstances (multiday factor, good faith, background of

compliance, ability to pay), and also the economic benefit gained through not

compliance, which would allow EPA to make a better assessment of the amount of the

penalty.

The suspension of the permit is also going to be considered depending the nature

of the violation and the harm produced by that particular violation."° Taking in account

these factors, a suspension of the permit can last from a minimum of 30 days to a

maximum of 1 year."' The suspension of the permit is also regulated in RCRA but as a

complement of compliance orders and interim status corrective action orders.""

Article 5 1 states that for fines and suspensions of the permit previous offenses

are going to be taken in account in determining the amount of the fine and the days of

suspension of the permit."^ Thus, the minimum and the maximum of the fine and

suspension is multiplied by the number of previous offenses before assessing the

penalties.""* Nevertheless, if the previous offenses are three and within a period of time

of three years, the authority can revoke the permit instead of applying a fine or a

suspension of the permit."^ Although this Article can be compared with one of the

factors that EPA has to take in account to adjust the sum of the gravity-based and multi-

day components (background of noncompliance), the consequences are very different.

"° Law No. 2405 1 , supra note 3, Article 50.

"' Law No. 2AQ5\. supra note 3, Article 49 (c).

"" 42 U.S.C. § 6928 (a) (3) ("Any order issued pursuant to this subsection [compliance

orders] may include a suspension ... of any permit issued by the Administrator ..."); (h)

(2) (" Any order issued under this subsection [interim status corrective action orders]

may include a suspension ... of the authorization to operate ...") (1994).
"' Law No. 2405 1 , supra note 3, Article 5 1

.

"^ Id.

"' Id.
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In the Argentinean Law this factor is crucial to upgrade the minimum and maxmium of

the fines and suspensions. It is also important because it opens the door to impose the

revocation of the permit. On the other hand, in EPA's Civil Penalty Policy, the

background of non-compliance is one factor, among others, to adjust the sum of the

gravity-based and multi-day components.

The revocation of the permit can be imposed by the Secretary considering the

nature of the violation and the harm produced by it and also when the previous offenses

are three or more within a period of time of three years."^ RCRA states that the

revocation of a permit may be included by EPA in the compliance and interim status

corrective action orders."^

Although there is no monitoring, testing and analysis order explicitly regulated

in the Law as there is in RCRA, the Secretary is empowered to make inspections and

collect samples in situ in order to control the compliance of the facilities with the

Law."* This power to inspect a facility and to collect samples is similar to the

monitoring, testing and analysis order regulated in RCRA but it is only mentioned in the

Law as a general authority of the Secretary, and it is not regulated specifically as an

"order" as it is in RCRA.

B- Criminal Enforcement Authority

The crimes describe in the Law are Public Action Crimes, which means that the

government, the police or a private party can report the crime to the court and the

prosecutor will prosecute it without further actions of the parties mentioned before."^

''^ Law No. 24051, supra note 3, Article 49 (d).

"^ 42 U.S.C. § 6928 (a) (3) ("Any order issued pursuant to this subsection [compliance

orders] may include a revocation ... of any permit issued by the Administrator ..."); (h)

(2) (" Any order issued under this subsection [interim status corrective action orders]

may include a revocafion ... of the authorizadon to operate ...") (1994).
"* Law No. 2405 1 , supra note 294, Article 60 (c) and (d).

"^ Carlos Reussi Riva Posse, Los Tipos Delictivos en la Ley de Residuos Peligrosos

24051, [1995-D]E.D. 1424,1439.
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Chapter IX of the Law states the crimes that can be prosecuted under it.'*'^ Article 55

states that any person who has poisoned, aduherated or polluted, with any of the wastes

regulated in this Law. in a dangerous way for human health, the soil, the water, the air.

or the environment, can be prosecuted.^**' It is necessary to analyze the different terms of

the definition to understand which actions are penalized under this Article.

The first thing that is necessary to explain is that there is no ignorance of law

defense in the Argentinean Law. Moreover, it is presumed that the law is known by

everybody, so the prosecutor never has to prove that the criminal knew that his action

was considered a crime. The crime regulated in Article 55 is a crime in which the person

who has committed the action (poison, adulterate, or pollute) knew that he was doing

so. and also knew the real, or necessary, or possible consequences of his conduct

(putting in danger human health).^*" The Federal Court of Appeals of San Martin held

that eventual intent is admissible to complete the requirements of the crime regulated in

Article 55 of the Law.^^^ Therefore, a person could be convicted if he knew that he was

poisoning, adulterating, or polluting, and he also knew that the action would put in

danger human health (special or direct intent), or he knew that a necessary consequence

of his conduct was to pose danger to human health (indirect intent), or that the

endangerment of human health could be a probable or possible consequence of his

action (eventual intent), and he still did the action.^^'*

There are three different actions that are considered criminal in Article 55 of the

Law. Those actions are: poison, adulterate, and pollute. "Poison" means to put

something toxic into the environment, or to put something that is not toxic but in

^^^ Law No. 24051, supra note 3, Chapter IX, Articles 55 to 58.
^*' Law No. 2405 1 , supra note 3, Article 55.

^*" Nestor A. Cafferatta, La utilidad de la experticia en la comprobacion del cuerpo del

delito penal ambiental por residues peligrosos [1994-1] J.A. 584.
''' "Wentzel Jochen Ernst and others," C. Fed. San Martin (1993-1) J.A. 247.
^^^ Carlos Fontan Balestra, Derecho Penal, Introduccion y Parte General
350(1991).
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contact with other elements of the environment could become toxic.'**' "Adulterate"

means to change the qualities of the environment by putting something into it. or taking

something from it.^*'' "Pollute" means to introduce anything that can null or lessen the

biotic function of the environment.'**^ Also "pollute" is understood as any act that

obstructs the natural cycle. '*^ These are the actions are penalized only if the result of

those actions pose danger to human health.
'^'^ On the other hand, if the action does not

pose danger to human health, for instance, because the amount of toxics introduced in

the environment is not enough to pose danger to human health, the action is not going to

be a crime.''"'

Once the criminal is found guilty of this crime, he or she can face 3 to 1 years

of imprisonment.''" Moreover, if the criminal action is followed by the death of any

person, the criminal can face 10 to 25 years of imprisonment.'^' The death of a person in

this crime is the aggravating factor.

The second and last crime regulated by the Law has the same norms of behavior

as the ones stated in Article 55, that is, poison, adulterate, and pollute. '^^ Nevertheless,

this Article refers to these actions when they are committed with fault.'^^ The Law

explains what is the meaning of "fault" for this crime, namely recklessness, negligence,

or unobservance of regulations or ordinances emanated from a public authority for that

particular person, or lack of skills in any profession (this takes in account the profession

" Reussi Riva Posse, supra note 579. at 1434.
'''

Id.

'*'
Cafferatta. supra note 582, at 580.

'''Id.

'''Id.

'^' Law No. 24051, supra note 3, Article 55 (This article refers to the penalties

established for Article 200 of the Penal Code of Argentina).
'^- Law No. 24051, supra note 3, Article 55, 2"'* paragraph.
'" Law No. 2405 1 , supra note 3, Article 56.
'"'

Id.
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595
of the individual in order to determine the laek ot skills). These actions are penalized.

as the ones in other crime, only if the result of those actions pose danger to human

health. The criminal penalized under this Article of the Law, will have to face 1 month

to 2 years of imprisonment."'"' In addition, if the action is followed by the illness or

death of a person, the criminal will have to face 6 months to 3 years of imprisonment.

For both crimes, if the person is registered as generator, transporter, or owner of

a TSD facility, there is going to be a presumption of knowledge of the regulations

against him.^^^ It is presumed that once the person is registered, he or she knows the

material that he or she is generating, transporting or handling as well as the possible

consequences or liabilities in which he or she can incur.'^* This same principle has been

held in United States v. International Minerals & Chemical Corp. ,^^^ where the court

stated that "where ... obnoxious waste materials are involved, the probability of

regulation is so great that anyone who is aware that he is in possession of them ... must

be presumed to be aware of the regulation." ^°° The court in Johnson & Towers cited

United States v. International Minerals & Chemicals Corp. for the proposition that

those dealing with hazardous waste may be presumed to have knowledge of the

governing regulations.
^°'

The conduct that is penalized by the Argentinean Law is very different than the

ones penalized by RCRA. For instance. RCRA penalizes a person who knowingly

transports hazardous wastes to a facility without a permit, or knowingly treats, stores, or

disposes of a hazardous waste without a permit. These actions can be penalized in

Argentina but only with administrative enforcement actions (warnings, fines.

'''
Id.

'''Id.

^^' Reussi Riva Posse, supra note 579, at 1436.
'''

Id.

'''402U.S. 558, 565(1971).
'°" United States v. Johnson & Towers Inc., 741 F 2d. 662 (3d Cir. 1984).
'°' United States v. Hayes International Corp., 786 F. 2d 1499, 1502 (1

1*^ Cir. 1986).
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suspension or revocation of the permit). Moreover, the actions that are criminal

prosecuted by the Argentinean Law are more related with the ones regulated in the

"endangerment provision" of RCRA. Although the actions are different (transports.

treats, stores, disposes of or exports hazardous wastes in RCRA and poison, adulterate,

and pollute with hazardous wastes in the Law), the result required by both Statutes is

similar, that is, to place another person in imminent danger of death or serious injury in

RCRA, and to pose danger in human health in the Law.

Another difference is that the criminal courts in United States are allowed by

RCRA to impose to the violator not only years in prison, but also fines.^*'' On the other

hand, the criminal courts in Argentina can only impose imprisonment and not fines. The

fact that a criminal court can impose not only years of prison but also fines would allow

the Secretary to recover money from the violator to increase its budget in order to

control the compliance with the Act. For this, an amendment of the Law will be

necessary in order to allow the courts to impose fines in criminal convictions.

Finally, Article 58 imposes federal jurisdiction for these crimes.^°^ The Court of

Appeal of San Martin held that the Law reserves the authority to control the compliance

of the Law in the different administrative authorities, that is, the Federal government,

the State government and the municipalities (articles 1 to 54 and 59 to 63), but the

prosecution of the crimes is reserved for the Federal Courts.*'''^ The Supreme Court of

Argentina held that is the Federal Court the one in charge to investigate and punish the

crimes regulated by the Law.^'^^ On the other hand, criminal actions can be filed by a

State in a State court only if it is trying to enforce the RCRA State Program, which

''' 42 U.S.C. § 6928 (d) and (e) (1994).
^°^ Law No. 24051, supra note 3, Article 58.

^°^ Gabriel Jacobo, Justicia, Medio Ambiente e Industria, algunos apuntes sobre el

estado actual de la cuestion, 1 (visited March 10, 1998)

<http://www.customw.com/ecoweb/notas/juridicay970527_2.htm>.
'''

Id.
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includes criminal provisions enacted by the State's Legislature. Only the United States

can file a criminal action to enforce RCRA in Federal courts.



Chapter 4

Conclusion

The hazardous waste industry- is highly regulated in the United States and in

Argentina because of the risk of harm that the materials that the companies are handling

can cause to human health and the environment. Both Acts were designed to control the

management of hazardous waste from its generation up to its disposal to have a full

regulation of them. For this, the Congresses and the Agencies (EPA and the Secretary)

have developed a complex regulation for determining which wastes will be considered

hazardous and have tried to regulate them as much as possible. Consequently, when

there is a failure to comply with the requirements of the Acts and the regulations

provided by the Agencies of the government in charge of this (EPA and the Secretary),

a set of administrative, civil (only in RCRA) and criminal actions are allowed by the

Acts in order to enforce it.

In order to determine that a waste will be considered hazardous, on one hand,

RCRA has a two-step definition. First, it is necessary to determine that the waste is a

solid waste, that is, garbage, refuse or sludge (which are considered solid wastes no

matter if they are discarded or not) or any other material that is discarded and is likely to

be considered solid waste (considering EPA regulations of discarded materials).
^°^

Nevertheless, these wastes can be excluded by the statute (e.g. household wastes or

radioactive materials), or by EPA (e.g. in situ mining materials), or depending on the

process and the material (recycling activities).^°^ Second, after determining that the

''' 42 U.S.C. § 6903 (27) (1994) (Statutory definition of solid wastes).
'"'

Id.; 40 C.F.R. § 261.4 (a) (5) to (8) (Regulatory exclusions).

89
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material is considered a solid waste, the question becomes whether the waste is

hazardous and within the scope of Subtitle C of RCRA. For this, it is necessary' to

analyze the statutory definition of hazardous wastes,*°* and also it is necessary to study

the regulations that EPA has developed, based on the statutory definition, for

determining that the waste is subject to Subtitle C of RCRA. Under these regulations, a

solid waste may become a hazardous waste if it exhibits a hazardous characteristic,''"^ or

if it is specifically listed by EPA,'''° or if it is regulated under the mixture rule.''" or the

derived-from rule.'''' In addition, EPA also has developed exclusion for certain wastes

from hazardous waste classification (e.g. household wastes, manure and crops returned

to the soil as fertilizers, cement kiln dust).^'^

On the other hand, the Argentinean Law has a one-step definition to determine

whether a material will be considered a hazardous waste.^'" The Decree also has

determined that a waste can be hazardous if it is discarded or abandoned and may cause

harm for living beings or can pollute the environment in general.^'' In addition, the

Decree establishes that wastes listed in Annex I and wastes that have any of the

'"^ 42 U.S.C. § 6903 (5) (1994) (Hazardous waste statutory definition: "[s]olid waste, or

combination of solid wastes, which because of its quantity, concentration, or physical,

chemical, or infectious characteristics may cause, or significantly contribute to an

increase in mortality or an increase in serious irreversible, or incapacitating reversible,

illness; or pose a substantial present or potential hazard to human health or the

environment when improperly treated, stored, transported, or disposed of, or otherwise

managed").

'°'40C.F.R. §261.3(a)(i)(1989).
"" 40 C.F.R. § 261.3 (a) (ii) (1989).
"• 40 C.F.R. § 261.3 (a) (iii) (1989).
'" 40 C.F.R. § 261.3 (c) (2) (i) (1989).
'" 40 C.F.R. § 261.4 (b) (1) to (13) (1996) (Exclusions from the classification of

hazardous waste).

*'^ Law No. 24051, supra note 3, Article 2. 1" paragraph (The Law defines hazardous

waste as "any waste that can cause harm, directly or indirectly, to living beings or can

pollute the ground, the water, the atmosphere or the environment").
'" Decree No. 83 1/93, supra note 305, Annex I (a) Glossary (27).
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characteristics listed in Annex II of the Law are to be considered hazardous wastes.''"'

Like in RCRA, the Law excludes certain wastes from the classification of hazardous

wastes (household wastes, radioactive wastes and those wastes that are the result of

normal operations from ships or vessels).*''^

After studying the way in which the two Acts (RCRA and the Law) determine

that a material is subject to their regulation, some similarities and differences were

pointed out through out this thesis. For instance, the goal of the two Acts is to protect

human health and the environment from the pollution with hazardous wastes. Moreover,

the Acts allow the Agencies to list wastes, and to consider some other wastes, which

have special characteristics, as hazardous. In addition, particular exclusions are

regulated in both Acts.

Nevertheless, the implementation of the Acts made by EPA and the Secretary

differs. For example, the listed wastes are different as well as the characteristic that will

be considered for determining that a waste is hazardous (although there are some

characteristics that are common for both Acts). RCRA, in order to determine that a solid

waste is a hazardous waste, also contemplates the mixture and derived-from rules that

are not stated neither in the Law nor in the Decree. Although both Acts consider several

exclusions that are the same (household wastes and radioactive materials), there are

exclusions that are considered in one Act and not in the other one (cement kiln dust and

wastes from ship operations).

Once a violation of the Act has been detected, government enforcement actions

play an important role to restate compliance with the Act. On one hand, RCRA has

administrative, civil and criminal enforcement actions.^'* On the other hand, the Law

"'' Law No. 2405 1 , supra note 3, Article 2,
2"'' paragraph.

^'^ Law No. 24051. supra note 3, Article 2, last paragraph.
'''* Steinberg. Goldman, supra note 399, at 225.
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contemplates only administrative and criminal actions.^''' Civil actions, which are an

important means to enforce RCRA, are not regulated in the Law. The civil actions could

be an important tool for the Argentinean government in order to enforce the Law if they

are implemented in it.

Although both Acts have administrative actions to enforce them, these actions

are very different. Compliance orders, corrective actions orders, monitoring and testing

orders, and imminent endangerment orders are the administrative tools for the United

States' government in order to enforce the Act.^'" Revocation or suspension of the

permit are allowed for certain administrative actions (compliance orders and corrective

action orders).^"' EPA also is allowed by the Act to impose civil penalties as a

complement of these actions.''" On the other hand, the Argentinean Law has warnings

and fines in order to enforce the Law.^'^ These fines are determined only based in the

nature of the violation and the harm produced by it.^'^ Unlike the Law, EPA has

established a better procedure to determine the civil penalties (gravity-based component

+ multiday component + adjustments + economic benefit). ^"^ This way of determining

the civil penalties, if there is implemented in the Law. could help the Argentinean

government to make a more accurate determination of the fines. In addition to the fines,

the Secretary can also impose the suspension or revocation of the permit (as in

RCRA)."'

^'^ Law No. 24051, supra note 305, Articles 49 to 54 (Administrative sanctions);

Articles 55 to 58 (Criminal sanctions).

'° Wagner, supra note 23. at 243.

"• 42 U.S.C. § 6928 (c) (1994); 42 U.S.C. § 6928 (h) (2) (1994).
"^ 42 U.S.C. § 6928 (a) (3), (c) (1994) (Compliance orders), and (g) (Civil penaldes);

42 U.S.C. § 6928 (h) (2) (1994) (Corrective action orders); 42 U.S.C. § 6934 (e) (1994)

(Enforcement of the orders).

"- Law No. 2AQ5\. supra note 3, Article 49 (a) and (b).

""• Law No. 2AQ5\. supra note 3, Article 50.

"' RCRA Civil Penalty Policy, 21 E.L.R. 35273 (1990).
"'^ Law No. 2405 1 . supra note 3, Article 49 (c).
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With respect to criminal actions in order to enforce the Acts, the conduct that is

penaHzed by the Argentinean Law is very different than the ones penahzed by RCRA.

For instance, RCRA penalizes a person who knowingly transports hazardous wastes to a

facility without a permit, or knowingly treats, stores, or disposes of a hazardous waste

without a permit.'''^ These actions can be penalized in Argentina but only with

administrative enforcement actions (warnings, fines, suspension or revocation of the

permit).^'* Moreover, the actions that are criminal prosecuted by the Argentinean Law

are more related with the ones regulated in the '"endangerment provision'" of RCRA.*'"''

Although the actions are different (transports, treats, stores, disposes of or exports

hazardous wastes in RCRA and poison, adulterate, and pollute with hazardous wastes in

the Law), the result required by both Acts is similar, that is, to place another person in

imminent danger of death or serious injury in RCRA, and to pose danger in human

health in the Law."°

Another difference is that the criminal courts in United States are allowed by

RCRA to impose to the violator not only years in prison, but also fines."' On the other

hand, the criminal courts in Argentina can only impose to the violator years in prison

and not fines. The fact that a criminal court can impose not only years of prison but also

fines would allow the Secretary to recover money from the violator to increase its

budget in order to control the compliance with the Act.

As it was pointed out throughout the thesis, the Acts have many differences.

Some of them can be introduced into the Argentinean Law in order to improve the tools

which the government has to enforce the law (for example, civil actions and fines in

criminal cases). For this, an amendment of the Law with respect of government

"' 42 U.S.C. § 6928 (d) (1994); 42 U.S.C. § 6928 (e) (1994).
"* Law No. 2405 1 . supra note 3, Article 49.

"M2 U.S.C. § 6928(e) (1994).
"' 42 U.S.C. § 6928 (e) (1994); Law No. 2AQ5\, supra note 3, Article 56.
631

42 U.S.C. § 6928 (d) and (e) (1994).
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enforcement actions is required. This would allow the Argentinean government to

strength the controls and to improve the enforcement actions in order to protect human

health and the environment.
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