4N School of Law
" UNIVERSITY OF GEORGIA
'" Digital Commons @ Georgia Law
Scholarly Works Faculty Scholarship
1-1-2003

Arbitration and the Administrative State

Rebecca H. White

University of Georgia School of Law, rhwhite@uga.edu

Repository Citation
Rebecca H. White, Arbitration and the Administrative State (2003),
Available at: https://digitalcommons.law.uga.edu/fac_artchop/261

This Article is brought to you for free and open access by the Faculty Scholarship at Digital Commons @ Georgia
Law. It has been accepted for inclusion in Scholarly Works by an authorized administrator of Digital Commons @
Georgia Law. Please share how you have benefited from this access For more information, please contact
tstriepe@uga.edu.



http://www.law.uga.edu/
%3Cmacro%20MastheadLogoURL
http://www.law.uga.edu/
https://digitalcommons.law.uga.edu/
https://digitalcommons.law.uga.edu/fac_artchop
https://digitalcommons.law.uga.edu/fac_sch
https://docs.google.com/forms/d/e/1FAIpQLSc_7JxpD4JNSJyX6RwtrWT9ZyH0ZZhUyG3XrFAJV-kf1AGk6g/viewform
mailto:tstriepe@uga.edu

ARBITRATION AND THE ADMINISTRATIVE STATE

Rebecca Hanner White*

Two important doctrinal developments of the 1980s—judicial
deference to agency interpretations of statutes and the
enforceability of predispute agreements to arbitrate statutory
claims—individually have received considerable attention from
courts and commentators. However, the interplay between
these two doctrinal strands has gone largely unnoticed. This
Article recognizes that both strands have something important
in common—each upholds statutory interpretation by entities
other than the judiciary. The Article then explores the extent to
which the Chevron doctrine, in which the Court held that
statutory silence or ambiguity may serve as an implied
delegation of interpretative authority to administrative
agencies, applies in the context of arbitration of statutory
claims. It considers whether an understanding of Chevron’s
application in arbitration proceedings will facilitate judicial
review of arbitral decisions.

The Article provides a brief overview of the Supreme Court’s
approach to arbitration of statutory claims, including
employment claims. It then discusses the standards for
Jjudicial review of arbitral awards, focusing on the difficulty of
ensuring that substantive rights are not lost through
arbitration when judicial review of arbitral awards is narrowly
cabined. The Article next discusses the Chevron doctrine and
demonstrates how recognition that Chevron deference
principles apply in arbitration as well as in judicial
proceedings can assist arbitrators in resolving statutory claims
and could facilitate judicial review. The Article concludes,
however, that uneven application of Chevron by the Supreme
Court in fact complicates judicial review of arbitrators’
statutory rulings, thus providing an additional reason for a
more consistent approach by the Court to Chevron.,

* Interim Dean and J. Alton Hosch Professor of Law, University of
Georgia. I thank Michael Zimmer for helpful comments on a draft of this
Article. I also thank my research assistants, Rebecca Wasserman, Jake
Larkins, and Cathleen Nowlen, for their work.
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I. INTRODUCTION

Judicial deference to agency interpretations of statutes and the
enforceability of predispute agreements to arbitrate statutory claims
are two important doctrinal developments of the 1980s." In 1984, in
Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc.,’ the
Supreme Court held that statutory silence or ambiguity can serve as
an implied delegation of interpretive authority from Congress to
administrative agencies.’ Politically accountable agencies, not
politically unaccountable courts, are the presumptive interpreters of
their enabling acts. Chevron has been viewed as a “watershed”
case,” one in which the Court recognized the administrative agency’s
province to say “what the law is.”

The following year, in Mitsubishi Motors Corp. v. Soler

1. Indeed, both developments have been described as “revolutionary.” See
Michael Herz, Deference Running Riot: Separating Intrepretation and
Lawmaking Under Chevron, 6 ADMIN. L.J. AM. U. 187, 203 (1992); Stephen J.
Ware, Default Rules from Mandatory Rules: Privatizing Law Through
Arbitration, 83 MINN. L. REv. 703, 715 (1999).

2. 467 U.S. 837 (1984).

3. Id. at 842-44. In Chevron, the Court set forth a two-step approach to
govern review of an agency’s interpretation of its enabling act:

First, always, is the question whether Congress has directly spoken to

the precise question at issue. If the intent of Congress is clear, that is

the end of the matter; for the court, as well as the agency, must give

effect to the unambiguously expressed intent of Congress. If, however,

the court determines Congress has not directly addressed the precise

question at issue, the court does not simply impose its own

construction on the statute, as would be necessary in the absence of

an administrative interpretation. Rather, if the statute is silent or

ambiguous with respect to the specific issue, the question for the court

is whether the agency’s answer is based on a permissible construction

of the statute.

Id. at 842-43. As the Court later explained, “Deference under Chevron to an
agency’s construction of a statute that it administers is premised on the theory
that a statute’s ambiguity constitutes an implicit delegation from Congress to
the agency to fill in the statutory gaps.” FDA v. Brown & Williamson Tobacco
Corp., 529 U.S. 120, 159 (2000).

4. Chevron, 467 U.S. at 865-66.

5. Kenneth W. Starr, Judicial Review in the Post-Chevron Era, 3 YALE J.
ON REG. 283, 283 (1986).

6. Chevron has been described as “a kind of Marbury, or counter-Marbury,
for the administrative state.” Cass R. Sunstein, Law and Administration After
Chevron, 90 CoLuM. L. REv. 2071, 2075 (1990) (referring to Marbury v.
Madison, 5 U.S. (1 Cranch) 137, 177 (1803)); see 1 RICHARD J. PIERCE, JR.,
ADMINISTRATIVE LAW TREATISE § 3.2 (4th ed. 2002) (“Chevron is one of the most
important decisions in the history of administrative law. It has been cited and
applied in more cases than any other Supreme Court decision in history.”);
Thomas W. Merrill, The Mead Doctrine: Rules and Standards, Meta-Rules and
Meta-Standards, 54 ADMIN. L. REV. 807, 809 (2002) (“Chevron, of course, is the
Court’s most important decision about the most important issue in modern
administrative law—the allocation of power between courts and agencies ‘to say
what the law is.”).
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2003] ARBITRATION 1285

Chrysler-Plymouth, Inc.,’ the Supreme Court, breaking with
precedent from the 1950s,” embraced arbitration as an effective
means of determining statutory rights and responsibilities and
enforced a predispute agreement to arbitrate statutory claims.” In
the years since Mitsubishi, the Court has confirmed this approach,
emphasizing that the Federal Arbitration Act's (“FAA”)Y
presumption of arbitrability applies to statutory claims arising
under federal and state law including, notably, civil rights claims."
Each of these developments separately has received
considerable attention.” But the interplay between these two
doctrinal strands has gone largely unnoticed.” This is surprising,
since both express a judicial receptiveness to, if not encouragement
of, statutory interpretation by entities other than the judiciary. The
Mitsubishi line of cases finds arbitrators fully capable of

7. 473 U.S. 614 (1985).

8. See generally Wilko v. Swan, 346 U.S. 427 (1953), overruled by
Rodriguez de Quijas v. Shearson/Am. Express, Inc., 490 U.S. 477 (1989).

9. The Court held that the FAA created a body of federal law aimed at
enforcing parties’ contractual agreements to arbitrate and saw no reason to
have a different approach when the underlying claim was based on a statute as
opposed to a private contractual claim. Mitsubishi, 473 U.S. at 625-26. The
FAA’s presumption of arbitrability could be overcome only by a showing that
Congress intended to preclude arbitration of the particular statutory claim. Id.
at 628.

10. 9U.S.C. §§ 1-14 (2000).

11. See EEOC v. Waffle House, Inc., 534 U.S. 279, 295-98 (2002) (stating
that although the EEOC was not bound by employee’s promise to arbitrate
claim under ADA, the employee could be compelled to arbitrate his claim);
Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 114-19 (2001) (holding that the
FAA applies generally to employment contracts other than those involving
transportation workers); Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20,
23 (1991) (holding that an ADEA claim could be subject to predispute
agreement to arbitrate).

12. Academic commentary on both developments has been prolific. See,
e.g., Robert N. Covington, Employment Arbitration After Gilmer: Have Labor
Courts Come to the United States?, 15 HOFSTRA LAB. & EMP. L.J. 345, 351-52
(1998) (noting the Gilmer decision has been “the subject of commentary in well
over a hundred law review articles, and has been chewed over in countless
academic conferences, after-dinner speeches, and briefings for managers”);
Thomas W. Merrill & Kristin E. Hickman, Chevron’s Domain, 89 GEO. L.J. 833,
834 (2001) (noting the voluminous academic and judicial commentary inspired
by Chevron).

13. One commentator has mentioned in passing that “[t]heories that justify
transferring judicial power to agencies may also provide support for the further
step of delegating it to arbitrators.” Harold H. Bruff, Public Programs, Private
Deciders: The Constitutionality of Arbitration in Federal Programs, 67 TEX. L.
REV. 441, 466 (1989). Professor Bruff advocated agency review of arbitral
decisions. Others, including this author, have noted Chevron’s presumed
applicability to arbitration without discussion. See Covington, supra note 12, at
400; Rebecca Hanner White, The EEOC, the Courts, and Employment
Discrimination Policy: Recognizing the Agency’s Leading Role in Statutory
Interpretation, 1995 UTAH L. REV. 51, 101-02.

14. Mitsubishi was followed by Shearson/Am. Express, Inc. v. McMahon,
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interpreting and applying statutory schemes, while Chevron
requires judges to defer to reasonable agency interpretations of
statutory ambiguities.

Importantly, these doctrinal strands converge when considering
one of the most vexing aspects of arbitration of statutory claims: the
scope of judicial review. While the Supreme Court has confirmed its
willingness to permit arbitrators to decide statutory claims, it has
not been forthcoming in describing what role courts are to play in
ensuring that statutory rights are not forfeited through arbitration
agreements.”” The Court repeatedly has asserted that arbitration
involves merely a substitution of forum and not a waiver of
substantive rights.'® At the same time, the FAA narrowly cabins the
scope of judicial review of arbitrators’ decisions.” This tension
between ensuring the protection of substantive rights while limiting
judicial review becomes most apparent when the statutory claims
being arbitrated pose unsettled or novel legal questions,® a situation
more likely to occur when the statutory regime under which claims
arise is itself relatively new and its legal parameters uncertain.”

Employment statutes, such as the Americans with Disabilities
Act (“ADA”),” are illustrative.” The Supreme Court has been

482 U.S. 220 (1987) and Rodriguez de Quijas v. Shearson/Am. Express, Inc.,
490 U.S. 477 (1989), and together the cases are often referred to as the
Mitsubishi trilogy.

15. Not surprisingly, the Court has been strongly criticized for its failure to
resolve this tension. See, e.g., Ware, supra note 1, at 727-53.

16. In Mitsubishi, the Court stated:

By agreeing to arbitrate a statutory claim, a party does not forgo the
substantive rights afforded by the statute; it only submits to their
resolution in an arbitral, rather than a judicial, forum, It trades the
procedures and opportunity for review of the courtroom for the
simplicity, informality, and expedition of arbitration.
Mitsubishi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 628
(1985); see Circuit City, 532 U.S. at 123 (same); Gilmer, 500 U.S. at 31 (same).

17. See infra notes 96-136 and accompanying text for a discussion of the
FAA’s judicial review standards.

18, See Michael A. Scodro, Note, Arbitrating Novel Legal Questions: A
Recommendation for Reform, 105 YALE L.J. 1927, 1927-28 (1996) (“[Tlhe
greatest potential for injustice in the arbitral resolution of such statutory
claims, both to the parties and to society more generally, arises when these
claims raise novel legal questions.”).

19. After all, an arbitrator cannot be faulted for “disregard[ing] law that is
not sufficiently clear and well settled.” Id. at 1939. For an example of
arbitration under a new and evolving statute, and the limitations of judicial
review, see Trivisonno v. Metro. Life Ins. Co., No. 01-3213, 2002 WL 1378229, at
*5 (6th Cir. June 24, 2002) (arbitrators’ failure to explain reasoning in FMLA
case not a basis for vacating award).

20. 42 U.S.C. §§ 12101-12213 (2000).

21. See Stephen F. Befort & Holly Lindquist Thomas, The ADA in Turmoil:
Judictal Dissonance, the Supreme Court’s Response, and the Future of Disability
Discrimination Law, 78 OR. L. REv. 27, 30 (1999) (noting the “unpredictable
legal landscape” of the ADA).
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adamant in its view that statutory claims under anti-discrimination
laws are appropriate candidates for arbitration, even when
employment is conditioned on a predispute agreement to arbitrate
disputes.” Its recent decision in Circuit City Stores, Inc. v. Adams™
confirms this point. In Circuit City, the Court held that the FAA’s
exemption for contracts of employment applied only to employment
agreements of transportation workers, making the FAA’s strong
presumption of arbitrability applicable to employment contracts
generally and to civil rights claims in particular.*® But the Court
has been less explicit in describing how arbitrators are to resolve
these claims without sacrificing substantive rights, particularly
when the law itself is evolving.”

To date, analysis and debate of this issue have focused on the
role of arbitrators versus the courts in interpreting statutes, with
academic commentary and judicial opinion divided on how
aggressive judicial review may be.” The role of administrative
agencies when statutory claims are arbitrated has been routinely
ignored by those analyzing arbitration of statutory claims, even
though many statutes delegate interpretive authority to an
administrative agency.”

22. See Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 123 (2001) (“We
have been clear in rejecting the supposition that the advantages of the
arbitration process somehow disappear when transferred to the employment
context.”).

23. 532 U.S. 105 (2001).

24. Id. at 119. Prior to Circuit City, it was unclear whether the FAA
applied to arbitration agreements found in employment contracts. The Court
had noted but declined to resolve this issue in the Gilmer v. Interstate/Johnson
Lane Corp., 500 U.S. 20, 25 n.2 (1991). It is still uncertain whether the FAA
applies to collective bargaining agreements. See Wright v. Universal Mar. Serv.
Corp., 525 U.S. 70, 78 n.1 (1998). However, the focus of this Article is on
arbitration in the nonunion context.

25. See Calvin William Sharpe, Integrity Review of Statutory Arbitration
Awards, 54 HASTINGS L.J. 311, 333 (2002) (criticizing Court’s failure to clarify
review standards).

26. See, eg., Geraldine Szott Moohr, Arbitration and the Goals of
Employment Discrimination Law, 56 WAsH. & LEE L. REv. 395, 433 (1999)
(calling for de novo review of arbitrator’s interpretations and asserting that
“[lludges and lawmakers act in concert as the judicial process augments and
amplifies statutory law”). Professor Mohr contends that because of the
“politically contentious” nature of employment statutes, Congress gave courts
the authority to interpret and apply the statutes. Id. at 434. Missing from her
analysis is any reference to congressional delegations to administrative
agencies to fill in statutory gaps or resolve ambiguities. This omission is not
limited to Professor Mohr but is reflected in the literature and case law
generally. For discussion of judicial review standards under the FAA, see infra
notes 96-136 and accompanying text.

27. The Equal Employment Opportunity Commission has been delegated
substantive rulemaking authority for the ADA and the ADEA. 42 US.C. §
12116 (2000); 29 U.S.C. § 628 (2000). Although it administers and enforces
Title VII, and has procedural rulemaking authority under that statute, it lacks
substantive rulemaking authority under Title VII. Thus, the EEQC’s
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This oversight is a mistake. Convergence of the Chevron
doctrine and the Mitsubishi line of cases offers a partial solution to
the conundrum of ensuring protection of statutory rights in
arbitration.” Administrative agencies flesh out their enabling acts,
providing clarification of statutory ambiguities and filling in gaps in
statutory schemes. Under the Chevron doctrine, those
interpretations are often binding on the courts.” This Article
asserts they should be understood as binding on arbitrators as well.
If an agency’s interpretation of a statute must be accepted by a
court, then that interpretation essentially becomes part of the
nonwaivable substantive law the arbitrator is obliged to follow.”
Put another way, reasonable agency interpretations of ambiguous
statutes should be understood as binding arbitrators in any
circumstance in which a court would be bound. An arbitrator’s
failure to follow this clearly established law would be grounds for
vacating the arbitrator’s decision even under the narrow review
standard established by the FAA,

Unfortunately, however, this approach is complicated by the
Supreme Court’s uneven application of the Chevron doctrine.”

substantive interpretations of Title VII are unlikely to be afforded Chevron
deference. See United States v. Mead Corp., 533 U.S. 218, 226-27 (2001). A
case to the contrary, however, can be made. See Rebecca Hanner White,
Deference and Disability Discrimination, 99 MICH. L. REv. 532, 545-48 (2000);
White, supra note 13, at 101-02 (noting in passing the potential importance of
the deference issue vis-a-vis arbitration). The Department of Labor has been
delegated substantive rulemaking authority under such statutes as the Family
and Medical Leave Act, the Fair Labor Standards Act, and the Occupational
Safety and Health Act. 29 U.S.C. § 204 (2000); 29 U.S.C. § 2654 (2000), 29
U.S.C. § 655 (2000).

The issue presented here should not be confused with the question
resolved in EEOC v. Waffle House, Inc., 534 U.S. 279 (2002). In Waffle House,
the Court held that an employee’s predispute agreement to arbitrate claims
arising out of his employment did not preclude the EEOC from filing suit
alleging the employee had been fired in violation of the ADA. Id. at 297. While
the arbitration agreement precluded the employee from suing, the EEOC was
not a party to the agreement and retained its statutory authority to vindicate
the public’s interest by bringing suit. The question of arbitral deference under
Chevron to the agency’s statutory interpretations was not at issue in the suit.

28. Recognizing Chevron’s applicability in arbitration by no means solves
the difficult question of ensuring sufficient judicial review of arbitrators’
resolution of statutory claims, but it does provide a source of law that would be
binding on arbitrators. See infra notes 137-55 and accompanying text.

29. See infra notes 137-50 and accompanying text for a description of the
operation of Chevron.

30. See infra notes 137-50 and accompanying text.

31. See generally Jonathan T. Molot, Reexamining Marbury in the
Administrative State: A Structural and Institutional Defense of Judicial Power
Over Statutory Interpretation, 96 Nw. U. L. REv. 1239 (2002) (criticizing the
Supreme Court’s inconsistent application of Chevron analysis); Richard J.
Pierce, Jr., The Supreme Court’s New Hypertextualism: An Invitation to
Cacophony and Incoherence in the Administrative State, 95 COLUM. L. REV. 749
(1995).

Hei nOnline -- 38 Wake Forest L. Rev. 1288 2003



2003] ARBITRATION 1289

Although the Court recently has taken steps toward clarifying
Che:vrorg%32 many uncertainties regarding application of Chevron
remain.

Just as discussion of arbitration has ignored the role of the
administrative agency, discussion of Chevron has ignored the role of
arbitration in the enforcement of many statutory -claims.
Understanding that in many contexts the decision maker in
statutory cases will not be a judge but a privately appointed
arbitrator emphasizes the need for a more consistent approach to
Chevron, one that enables decision makers to more readily
determine whether deference is due an agency’s interpretation of its
enabling act.*

In exploring the convergence of Chevron and Mitsubishi, this
Article will focus on statutory employment claims, particularly those
arising under relatively new statutes such as the ADA and the
Family and Medical Leave Act (“FMLA”). It does so for several
reasons. First is the growing importance of arbitration in the
employment context in the wake of Circuit City. It is likely that in
the near future, many, if not most, employment disputes will be
routed to arbitration.”® Second is the fact that most employment
statutes confer on an administrative agency the authority to
administer, interpret, and enforce their enabling acts.”® Third are

32. See United States v. Mead Corp., 533 U.S. 218 (2001). Mead clarifies
“that Chevron deference is significantly more powerful than ordinary deference.
It is also clear that Chevron applies whenever agencies exercise delegated
lawmaking authority from Congress. With these propositions established,
judges are more likely to take Chevron seriously.” Merrill, supra note 6, at 834.

33. See Ronald M. Levin, Mead and the Prospective Exercise of Discretion,
54 ADMIN. L. REV. 771, 771 (2002) (predicting that Mead “will remain a source of
contention for a long time to come”). In an article preceding Mead, Thomas
Merrill and Kristin Hickman identify fourteen unresolved questions over
Chevron. Mead by no means answered them all. Merrill & Hickman, supra
note 12, at 838-52.

34. EEOC v. Waffle House, Inc., 534 U.S. 279, 296 n.11 (2002) (recognizing
that an increasing number of employees will be subject to arbitration
requirements as a condition of employment).

35. The dramatic growth of employment arbitration in the nonunion
context has been widely noted. See, e.g., Covington, supra note 12. Even before
Circuit City, it was estimated that millions of employees were covered by
arbitration agreements. See Paul H. Haagen, New Wineskins for New Wine:
The Need to Encourage Fairness in Mandatory Arbitration, 40 ARIZ. L. REv.
1039, 1041 (1998). This number undoubtedly has grown in the wake of the
Circuit City decision. Ann C. Hodges, Can Compulsory Arbitration Be
Reconciled with Section 7 Rights?, 38 WAKE FOREST L. REv. 173, 173 (2003);
Sharpe, supra note 25, at 313. As one commentator asserts, “The resulting
proliferation of these agreements means that, absent government intervention,
arbitration has become the law of the land for many employees.” Paul L.
Edenfield, Note, No More the Independent and Virtuous Judiciary?: Triaging
Antidiscrimination Policy in a Post-Gilmer World, 54 STan. L. REv. 1321, 1325
(2002).

36. See sources cited supra note 27.

Hei nOnline -- 38 Wake Forest L. Rev. 1289 2003



1290 WAKE FOREST LAW REVIEW [Vol. 38

the novel legal issues employment statutes such as the ADA and
FMLA are posing for decision makers. And fourth, application of
Chevron in the employment context forces consideration of many of
the uncertainties surrounding the Chevron doctrine, highlighting
the need for a more coherent application of Chevron.”

This Article proceeds as follows. Part II provides a brief
overview of the Supreme Court’s approach to arbitration of statutory
claims, with a focus on arbitration of statutory employment claims.
Part III discusses the concept of judicial review of arbitration
awards, focusing on the difficulty of ensuring that substantive rights
are not lost through arbitration when judicial review is limited.
Part IV discusses the Chevron doctrine, and it demonstrates how
recognition that Chevron deference principles apply in arbitration
can assist arbitrators confronting arbitration of statutory claims and
in some cases facilitate judicial review. Part V explores the Court’s
uneven application of Chevron, and Part VI discusses the
implications the Court’s uneven approach has for judicial review of
the arbitration process.

II. STATUTORY CLAIMS AND THE DUTY TO ARBITRATE

Congress enacted the FAA in 1925 as “a response to hostility of
American courts to the enforcement of arbitration agreements.”
The FAA provides that arbitration agreements “shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law
or in equity for the revocation of any contract.” Importantly, the
FAA has been interpreted by the Supreme Court as supplying a
presumption in favor of arbitration. Although arbitration is a
matter of contract, and parties may not be compelled under the FAA
to arbitrate any dispute they did not agree to arbitrate, doubts are
to be resolved in favor of arbitration.*

When the claims to be arbitrated are themselves contractual,
this presumption in favor of arbitrability is easily understood. Since
the parties’ private contract has given rise to the rights at issue, an
agreement to resolve disputes through private arbitration is itself a
contractual right entitled to enforcement, as the FAA establishes.*

But when the right to be arbitrated is statutorily conferred,
different considerations attach.” In its first encounter with the

37. See infra notes 156-246 and accompanying text.

38. Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 111 (2001).

39. 9U.S.C. §2(2000).

40. See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26 (1991).

41. See Martin H. Malin & Robert F. Ladenson, Privatizing Justice: A
Jurisprudential Perspective on Labor and Employment Arbitration from the
Steelworkers Trilogy to Gilmer, 44 HASTINGS L.J. 1187, 1205-06 (1993)
(describing differences between arbitration of contractual rights and arbitration
of statutory claims).

42. For an extensive overview of this line of cases, see, for example, id. at
1190-1208.
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issue, the Court in Wilko v. Swan® held that the right to a judicial
forum was a nonwaivable provision of the Securities Act of 1933,
and thys a predispute agreement to arbitrate claims under that
statute was not enforceable under the FAA.* Underlying Wilko was
a view that the arbitral forum was insufficient to protect statutory
rights, a view based primarily on the limited nature of judicial
reviegg of arbitrators’ statutory interpretations available under the
FAA.

Twenty-one years later, in Alexander v. Gardner-Denver Co.,*
the Court reaffirmed its position in Wilko. The question before the
Court in Gardner-Denver was whether arbitration under a collective
bargaining agreement of a contractually-based claim of race
discrimination precluded a subsequent judicial claim under Title VII
of the Civil Rights Act of 1964. Emphasizing that an employee’s
rights under Title VII are not subject to prospective waiver, the
Court again viewed the judicial forum as part of the substantive
rights afforded by the statute.” While arbitrators were competent to
decide claims arising from the contract itself, “the resolution of
statutory or constitutional issues is a primary responsibility of
courts, and judicial construction has proved especially necessary
with respect to Title VII, whose broad language frequently can be
given meaning only by reference to public law concepts.™

The following decade, things changed.” In Mitsubishi Motors
Corp. v. Soler Chrysler-Plymouth, Inc.”’ the Court held that a
predispute agreement to arbitrate the parties’ disputes encompassed
claims arising under the Sherman Anti-Trust Act.” The Court

43. 346 U.S. 427 (1953), overruled by Rodriguez de Quijas v. Shearson/Am.
Express, Inc., 490 U.S. 477 (1989).

44, Id. at 434-35. As the Court stated:

The United States Arbitration Act contains no provision for judicial
determination of legal issues such as is found in the English law. As
the protective provisions of the Securities Act require the exercise of
judicial direction to fairly assure their effectiveness, it seems to us
that Congress must have intended [the nonwaiver provision of the
Securities Act] to apply . . ..

Id. at 437.

45. Id. at 436-37. Justice Frankfurter dissented, reasoning that arbitrators
were not free, under the FAA, to disregard the law’s substantive requirements
and thus “appropriate means for judicial scrutiny must be implied.” Id. at 440
(Frankfurter, J., dissenting).

46. 41570U.5. 36 (1974).

47, Id. at 56.

48. Id. at 57.

49. As one commentator has asserted, “Beginning in 1985, the Supreme
Court began radically reinterpreting the FAA. The Court announced an
‘emphatic federal policy in favor of arbitral dispute resolution.” Haagen, supra
note 35, at 1039-40 (quoting Mitsubishi Motors Corp. v. Soler Chrysler-
Plymouth, Inc., 473 U.S. 614, 631 (1985)).

50. 473 U.S. 614 (1985).

51. Id. at 640.
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binding the arbitrator in his resolution of statutory claims.
Interpretations appearing in other formats, while usually not
binding on the arbitrator, provide a useful guide to statutory
meaniilg%tg:hat may have the “power to persuade, if lacking power to
control.”

VII. CONCLUSION

Individuals claiming a violation of their statutory rights are
more frequently finding their claims will be resolved by arbitrators,
not by courts. This is particularly true in the employment context,
where predispute agreements to arbitrate disputes, including
statutory claims, are increasingly becoming a term or condition of
employment. Many of these statutory claims involve unsettled legal
questions, and the appropriateness of arbitral determinations of
these questions of law has often been raised. When the law is
uncertain, and judicial review is limited, how can a reviewing court
ensure that arbitration is merely a substitution of forum and not a
sacrifice of substantive rights?

One answer, in part, is to recognize that agency interpretations
of statutes that would be binding on the judiciary are binding on
arbitrators as well. Thus, an arbitrator is not left to tease out
statutory meaning on her own, but (s)he may (and often must) look
to the expert agency’s resolution of statutory interpretation for an
answer to the interpretive question posed.

The complicating factor in this analysis is the many
uncertainties surrounding Chevron. It may be that a de novo review
of the arbitrator’s application of Chevron ultimately will prove
necessary, unless or until the Court develops a consistent approach
to Chevron that will allow reviewing courts to determine whether
the arbitrator’s failure to defer is a violation of “well-defined, explicit
and clearly established law.” Resolving that question is beyond the
scope of this Article. But forcing recognition of Chevron’s
applicability in arbitration, as this Article does, is an important and
crucial step in advancing discussion and debate over judicial review
of arbitral determinations of statutory claims.

259. Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).
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