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unavailability of its national judicial system, the state is unable to obtain the accused or
the necessary evidence and testimony or otherwise unable to carry out its
proccedings.”363 This indeed sets a high threshold for the ICC to exercise jurisdiction in a
case and it is thus conceivable that there would be instances where the judicial system of
a state is incompetent to investigate and prosecute a case, but the State might not be
willing to devolve jurisdiction to the ICC.

The Rome Statute’s provisions on International Cooperation and Judicial
Assistance,’® has been dubbed the ICC Achilles’ heel. Contrary to the Statute proposed
in 1943 by the London International Assembly, which would have furnished the ICC with
its own constabulary or enforcement agency, the ICC created by the Rome Treaty “will
be completely dependent on states for assistance with respect to the investigation of
offenses, the arrest of suspects, the location and procurement of evidence and witnesses,
and the enforcement and recognition of its judgments.” **In the absence of State
cooperation, it is evident that the ICC could fall in desuetude at its inception, or its
effectiveness could be stymied by the failure of States to cooperate. This leads to the
cynical perception that when the vital interests of States are at stake, the latter usually
supersede intemational law. Thus, suggesting that although firm notions of sovereignty

may have eroded, the idea is appealing 1o states.

%) See id. Art. 17(3)
%4 See id. Part 9
35 Sewall & Kaysen eds.,supra note 26, 40-41
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