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PREFACE

The road from Nuremberg to the International Criminal Court has been a very

long journey that carried along with it the pain and cries of millions of victims of

massacres, terrible atrocities, and the horrors of wars. The aftermath of World War I,

World War II, the holocaust, the Armenians, and the victims in Cambodia, China, East

Timor, Rwanda, Somalia, South Africa, and the former Yugoslavia resulting in the death

of more than 1 70 million people is a clear indication that the twentieth century has been

the most violent century humanity has ever seen. Accordingly, in an attempt to break the

endless cycle of violence, the push for a permanent International Criminal Court (ICC)

began to grow in the international community for the purpose of creating a permanent

international judicial system capable of putting an end to all conflicts and bring global

justice to victims of wars and the most heinous crimes.

The international community must not wait for disaster before acting, rather it

needs to punish warlords before victims of horrors and atrocities become tempted to take

justice on their own hands.

Indeed, slow justice is a denial of justice, and the denial of atrocities has the effect of

committing another atrocity. Recognition of this need led to the formation of the ICC.

The adoption of the Rome Statute marks the end of immunity and the beginning of a new

historical process where global justice will take place.



CHAPTER 1

INTRODUCTION

Despite the fact that, during the past eight decades, the international community

had estabHshed four Ad Hoc tribunals' and five commissions^ to investigate the terrible

J . il •

crimes committed against humanity, the search for global justice goes on. In view of the

host of tragic situations and the massive use of force against civilians causing of grave

massacres that have shocked the conscience of humanity, and the failure of the

international community to bring to justice those responsible for them, the need for a

more complete system ofjustice has continued.

The post-World War I era witnessed almost 250 international or domestic armed

conflicts.' Some reached massive proportions, while others, though smaller, involved

organized military units against unarmed civilians. Inhumane regimes have slaughtered

innocents and committed genocide and other grave violations of International

Humanitarian Law resulting of the death of millions of people. For example, in Rwanda,

the conflict between the Tutsis and the Hutus resulted in the killing of between 500,000

The International Military Tribunal in Nuremberg, the International Military Tribunal in Tokyo, the

International Criminal Tribunal for the Former Yugoslavia in The Hague, and the International Criminal

Tribunal for Rwanda in Arusha.
" The 1919 Commission of the Responsibilities of the Authors of War and on Enforcement of Penalties

investigating crimes occurred during World War I. 2The 1943 United Nations War Crime Commission
investigating crimes occurred during World War II, the 1946 Far Eastern War Crimes Commission
investigating crimes occurred during World War II, the Commission of Experts Established pursuant to

Security Council Resolution 780 to investigate violations of International Humanitarian Law committed in

the former Yugoslavia, and the Independent Commission of Experts Established in accordance with

Security Council Resolution 935 to investigate violations of International Humanitarian Law committed in

Rwanda.

For a comprehensive analysis of the history of international investigatory commissions and tribunals see

M. C. Bassiouni, Explanatory Note on the International Criminal Court Statute, 71 International Review of

Penal Law, 5 (2000).

For a comprehensive analysis of the history of the International Criminal Courts, see Gary Jonathan Bass,

Stay the Hand of Vengeance; The Politics of War Crimes Tribunals (2000).



and 1 million people; all ofwhom were brutally murdered, while most of the perpetrators

went unpunished. The incident in Rwanda and those like it indicate a need to investigate

and prosecute the crimes and horrors of wars like those committed since the beginning of

World War I, and yet such crimes are still being committed even after the Rome Statute

was adopted in July 1998.^

The multitude of crimes since World War I is a clear indication that humankind's

capacity for evil is unlimited. The cries of victims have gone unanswered, while those

responsible for committing such crimes continue enjoying impunity under the protection

of various international law principles, such as the sovereign immunity of heads of states,

the execution of orders of superiors, and sovereignty itself

On one hand, it is doubtless that the political will of the major powers has played

a very significant role in establishing international criminal tribunals,^ and as a direct

result, those same powers controlled the development of these tribunals. On the other

ft

hand, discussions at the academic level continued throughout the twentieth century

reflecting the continuing recognition of the importance of establishing a permanent,

international criminal tribunal capable of investigating crimes and grave violations of

humanitarian law. Thus, it was indeed justifiable to observe "The U.N need to set up a

' Roy Lee, The International Criminal Court: Contemporary Perspectives and Prospects for Ratification, 1

6

N. Y. L. Sch. J. Hum. Rts. 506-507 (2000).
^ See Rome Statute of the International Criminal Court, July 17, 1998, U.N.Doc. No. A/Conf. 183/9, 37 I.L.

M. 999 [hereinafter Rome Statute or the Statute] <http/ wvvw.un.org/icc/statute >[last visited on May 4,

2001]

The major powers have always feared that an international tribunal would jeopardize their sovereignty,

see Leila Nadya Sadat, The Establishment of the International Criminal Court: From the Hague to Rome
and Back Again, 8 MSU-DCL J. Int'l L. 100-101 (1999).
* See generally Michael Scharf, The Jury Is Still Out on the Need for an International Criminal Court, 1

Duke J. Comp. & Int'l L. 135 (1991); M. Cherif Bassiouni, An International Criminal Code and Draft

Stamte for an International Criminal Tribunal (1980); Louis Kos-Rabcewicz-zubkowski, The Creation of

an International Criminal Court, in International Terrorism and Political Crimes 519(M. C. Bassiouni ed.

1975); Julius Stone and Robert Woetzel, Toward a Feasible International Criminal Court (1970); Wolfgang
Friedmann, The Changing Structure of International Law, 168 (1964); George A. Finch, Draft Statute for

an International Criminal Court, 46 AM. J. Int'l L. 89 (1952); Sheldon Glueck, War Criminals; Their



new international court to try those classes of offenses in which not only they but all

members of the family of nations have a common interest."

With this observation, Glueck,'*^ five decades ago rightly focused on the

importance behind the establishment of the ICC to combat the new classes of offenses

that shock the humanity during the armed conflicts that occurred on the first half of the

twentieth century.

In an attempt to clear up the confusion surrounding the relationship between the

Court and states parties to the Rome Statute, the purpose of this paper is to highlight the

provisions of the Rome Statute that regulates that relationship. This interaction was, and

still is, the subject of controversial and ongoing debates over the realistic role for the ICC

in the international community as well as the obligations and duties of states parties.

Due to the fact that no work of this size could address every aspect of the Rome

Statute, this study is limited to the provisions of Parts 2, 9, and 10 of the Rome Statute.

These provisions cover all matters being on the relationship between the Court and states,

in general, and especially the obligations of states parties under the Statute. The first

Chapter will examine the historical journey toward an international criminal court,

beginning with World War I, continuing throughout the twentieth century and ending

with the adoption of the Rome Statute in the Diplomatic Conference in Rome June

1998. It will be seen that the will and intent of the world community constantly

Prosecution and Punishment, (1944); Hugh Bellot, Report to the thirty-first Conference OF International

Law Association, Buenos Aires (1922).

Sheldon Glueck, War Criminals; Their Prosecution and Punishment, 91 (1944).

For a comprehensive history of the events leading up to the Rome Statute, see Fanny Benedetti and John

L. Washburn, Drafting the International Criminal Court Treaty: Two Years to Rome and an After word on

the Rome Diplomatic Conference, 5 Global Governance 1 (1999); M. Cherif Bassiouni "Historical Survey

1919-1998" In. The Statute of the ICC: A Documentary History, 1 (Compiled by M. C. Bassiouni, 1998);

M. Cherif Bassiouni, From Versailles to Rwanda in Seventy-Five Years: The Need to Establish a

Permanent International Criminal Court, 10 Harv. Hum. Rts. J. 11(1997); M. Cherif Bassiouni, The Time
has Come for an International Criminal Court, 1 Ind. Int'I & Comp. L. Rev. 1 (1991).



advocated the creation of an institution capable of punishing perpetrators of the most

heinous crimes against mankind.

Chapter II discusses Part 2 of the Rome Statute, which contains provisions on the

ICC 's jurisdiction, admissibiHty of cases before the Court, and the applicable law for the

Court. As will be shown in the analysis that follows, the jurisdiction of the Court was

the most contentious issue discussed in Rome. Consequently, Chapter II will serve as an

analysis of the most highly contested provisions related to the ICC's jurisdiction. It will

introduce an overview to the Court's jurisdiction, including the nature and scope of that

jurisdiction. Moreover, it will examine the preconditions for the Court to exercise its

jurisdiction over a crime, the triggering mechanism for the Court's jurisdiction, and the

complementarity threshold, including its requirements and exceptions.

In Chapter III, one the most important factors for the success of the Court in the

future, namely, international cooperation and judicial assistance, is examined. Part Nine

of the Rome Statute governing the cooperation between states and the Court is considered

to be the cornerstone for the future of the Court. This study, in light of the Rules of

Procedure and Evidence,'^ will present a detailed analysis of the cooperation and

assistance provisions needed from states parties, non-states parties, and

intergovernmental organizations. Furthermore, it will examine the various forms of

cooperation addressed in the Rome Statute, including the request for the arrest and

surrender of persons to the Court, and requests for provisional arrest. In addition,

Chapter III addresses the difficult question of implementation, and how states should take

' See Finalized Draft Text of the Rules of Procedure and Evidence, U.N. Doc. PCNICC/
2000/INF/3/Add.l, 12 July 2000. The Final Act of the U.N. Diplomatic Conference of Plenipotentiaries on
the Establishment of an International Criminal Court, U.N. Doc. A/CONF. 183/10 (1998), Annex I,

Resolution adopted by the U.N. Diplomatic Conference of Plenipotentiaries on the Establishment of an
International Criminal Court, established a Preparatory Commission for the ICC to work on (Para. 5) Rules
of Procedure and Evidence.



a positive role in the success of the Court by implementing the provisions of Part Nine

within their national institutions.

Chapter IV addresses states' recognition of the Court's judgments, the

enforcement techniques for the states to execute the sentences of imprisonment issued by

the Court, how a state is designated to enforce a sentence, and who bears the costs of

enforcing an imprisonment sentence imposed on persons convicted by the ICC.

Moreover, it explores the technique for enforcing the Court's orders related to fines,

forfeiture and reparation, and the relation between the Court and national institutions as

to the control and supervision over the enforcement of such orders.

Finally, Chapter V contains a discussion of the future of the ICC as a permanent

institution. Specifically, the factors that will help support the court achieve its goals are

explored against the backdrop of the features of the ICC that allow it successfully to

function as an independent international criminal tribunal.

It will be seen from that analysis that the ICC will not be able to operate its

jurisdiction without the cooperation and assistance of the international community, and

that states parties will have a crucial role in making the Court a practical success,

especially by enacting national implementing legisladon to allow the provisions of the

Rome Statute into their national laws.



CHAPTER 2

OVERVIEW ON THE INTERNATIONAL CRIMINAL COURT '^

2.1 The Road to the International Criminal Court

It is undeniable that "[An] historical survey of efforts to create an International

Criminal Court may safely start with the First World War, 1914-1918."''* The aggressive

use of force and new weapons, such as chemical weapons during World War I, resulted

in the death of hundred of thousands of people. The magnitude of the atrocities

committed in that war constituted the real impetus behind the Treaty of Versailles,'^

which provided in articles 227-229, for the establishment of a special international court

to prosecute the German Kaiser,'^ while the others responsible for committing those

crimes were to be tried either before the National Military Courts of the victors or the

state in the territory of which the act was committed.'^ Unfortunately, none of these

provisions were ever enforced, especially after the German Kaiser escaped to the

Netherlands without being tried, and only a few German war criminals were prosecuted

before the Supreme Court of the Reich sitting in Leipzig.'^

In 1937, the League of Nations adopted the Convention for the Creation of an

International Criminal Court for the purpose of enforcing the 1937 Terrorism

The International Criminal Court was established by the Rome treaty in the conclusion of the U.N.

Diplomatic Conference of Plenipotentiaries on the Establishment of an International Criminal Court on July

17, 1998 [hereinafter The ICC or the Court].
'* Herman Von Rebel. Reflections on the International Criminal Court, 15 (The Hague, 1999).

Treaty of Peace Between the Allied and Associated Powers and Germany, concluded at Versailles, June

28. 1919. [hereinafter Treaty of Versailles].

Jeffrey S. Morton, The International Law Commission of the United Nations, 56 (2000).

See M. Cherif Bassiouni, From Versailles to Rwanda in Seventy-Five Years, supra note 1 1, at 18.

'Vrfat 19-22



Convention.'^ The convention on the court, however, was never entered into force due to

the conflicts that took place in Europe before the beginning of World War II.

In 1945, at the end of the Second World War, the Allied powers insisted on initiating

international military tribunals to prosecute war crimes committed by the Nazis

(Nuremberg trials) and the Japanese (Far East tribunals)."' On the first day of October

1946, after 216 days of trials, the Nuremberg Tribunal sentenced twelve out of twenty-

two surviving leaders of the Nazi conspiracy against humanity to death and seven to

imprisonment for terms ranging from ten years to life.

'

That judgment was a proceeding that made it a landmark in the history of

international law; in the same judgment, the court addressed the

importance of drafting an international criminal code and court in order to

be able to prosecute and punish the individuals responsible for committing

crimes against humanity."^

Unquestionably, in terms of international law, the most important feature of the

Nuremberg trials was that the tribunal was established by international authority and

exercised an international jurisdiction over individuals with the authority to hold

individuals criminally liable under international law.^'*

Professor M. Cherif Bassiouni,"^ joined by many other scholars, has observed

that, notwithstanding the criticism that Nuremberg represented the victor's justice, it is

" League of Nations Doc. C. 547(1). M. 384 (I). 1937. V (1938).

The Spanish Civil War, and the aggressive practices of the German and Italian forces, see Julius Stone

and Robert Woetzel, Toward a Feasible International Criminal Court, supra note 10, at 95.
^' See Leila Nadya Sadat, The Establishment of the International Criminal Court, supra note 7, at 105.

The Nuremberg Tribunal was established by the Agreement for the Prosecution and Punishment of the

Major War Criminals of the European Axis, August 8, 1945 [hereinafter the IMT]. For a complete

historical record of the IMT, see generally Robert H. Jackson, The Niimberg Case: As Represented by
RobenH. Jackson (1946).

See Roben H. Jackson, The Niimberg Case, supra note 1, at XII.
'* Leila Nadya Sadat, The Establishment of the International Criminal Court, supra note 7, at 105-106.

M. Cherif Bassiouni is an Egyptian-American Professor of Law and President of the International Human
Rights Law Institute, DePaul University College of Law; President, International Association of Penal

Law; President, International Institute of Higher Studies in Criminal Sciences. He was the Chairman of the

Drafting Comminee of the Rome Diplomatic Conference; Vice- Chairman of the 1996-98 Preparatory

Committee on the Establishment of an International Criminal Court (PrepCom); and Vice-Chairman of the

1995 Ad Hoc Committee on the Establishment of an International Criminal Court. Due to his continuing



indeed true that "[T] he IMT, the EMTFE, and subsequent prosecutions by the AlHes were

significant precedents in the efforts to estabHsh an effective system of International

Criminal Justice. These historical precedents have developed new legal norms and

standards of responsibilities which have advanced the international rule of law."

On December 9, 1948, the United Nations (U.N.) adopted the Convention on the

'5*7

Prevention and Punishment of the Crime of Genocide. Article VI of the Convention

states, "[P] ersons charged with genocide must be tried by a competent tribunal of the

state in the territory of which the act was committed or by such International Penal

Tribunal as may have jurisdiction." Moreover, the U.N., in the same resolution, invited

the International Law Commission (ILC) to "Study the desirability and possibility of

establishing an international judicial organ for the trial of persons charged with

Genocide". '^^ The next day, on December 10, 1948, the U.N. adopted the Universal

Declaration on Human Rights, calling on the international community to respect human

beings and protect their fundamental rights against a variety of crimes. ^'^ The Universal

Declaration has become international customary law that is binding on all states, but has

not reduced the more terrifying atrocities that have occurred, leaving their perpetrators

unpunished.^'

efforts in human rights protection and his remarkable work towards the estabUshment of the ICC, in 1999,

he was nominated for the Nobel Peace Prize. His sincere and extensive work and contributions for almost

Three decades towards the creation of the ICC will always be remembered for him, and his writings will

likely remain regarded as the most leading authonty on International Humanitarian Law and the

International Criminal Court.

M. C. Bassiouni, Establishing an International Criminal Court: Historical Survey, 149 Mil. L. Rev. 56

(1995); -Matthew Lippman, Nuremberg: Forty-Five Years Later, 7 Conn. J. Int'l L. 1, 11 (1991); Leila

Nadya Sadat. The Establishment of the International Criminal Court, supra note 7, at 106-108.
" G.A.Res. 2670 A (III) of Dec.9, 1948, 3 GAOR, Parti, U.N.Doc. A/810, p. 174, entered into force 12

Jan. 1951.
^^ G.A.Res. 2670 B (III) of Dec. 9, 1948.
^' See Leila Nadya Sadat, supra note 7, at 107-108.
^^ G.A. Res. 217 A (III) of Dec. 10, 1948.
'' Thomas Buergental, International Human Rights, 29-37 (1995).



Enacted in 1949, the Geneva Conventions'^ codified the grave violations against

humanity, expanded the rules of war, and included basic protection for civilians and

combatants involved in civil war.^^ The adoption of the Geneva Conventions was an

indication that the international community is willing to stop the terrible crimes

committed during World War I and II.

In 1951, the Committee on International Criminal Court Jurisdiction,^"^ upon a

request from the United Nations General Assembly (U.N.G.A.), drafted a statute for an

international criminal court."^^ The draft statute was never considered due to a

disagreement between states, especially the major powers, on the extent of the court's

jurisdiction. Thus, in 1953, the committee presented a revised version of the draft with a

number of changes on the controversial issue of jurisdiction,^^ but once again, the draft

was not considered further. The 1953 draft was postponed twice by the U.N. General

Assembly in 1954 and 1957,' along with the draft code presented by the ILC on

For the Geneva Conventions see: Geneva Convention for the Amelioration of the Condition of the

Wounded and the Sick in Armed Forces in the Field, opened for signature 12 August 1949, 75 UNTS 31

(entered into force 21 October 1950) ('First Geneva Convention'); Geneva Convention for the Amelioration

of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, opened for

signature 12 August 1949, 75 UNTS 85 (entered into force 21 October 1950) ('Second Geneva

Convention'); Geneva Convention Relative to the Treatment of Prisoners of War, opened for signature 12

August 1949, 75 UNTS 135 (entered into force 210ctober 1950) ('Third Geneva Convention'); Geneva
Convention Relative to the Protection of Civilian Persons in Time of War, opened for signature 12 August

1949, 75 UNTS 287 (entered into force 21 October 1950) ('Fourth Geneva Convention'). As at 5 May 1999,

there were 188 States Parties to these four conventions.

Anne-Marie Slughter, "Evaluating the International Criminal Court. Policy Speech Options" in Toward
an International Criminal Court? A Council Policy Initiative. Council on Foreign Relations 3-4 (Alton

Fryeed., 1999).
^* This committee was established by Resolution 489 (V) of 12 Dec. 1950.

See Draft Statute for an International Criminal Court (Annex to the Report of the Comminee on
International Criminal Jurisdiction on its Session held from 1 to 3 1 August 195 1 ) C.A., l'^ Sees., Supp. NO.
11, Ay2136, 1952.

See Revised Draft Statute for an International Criminal Court (Annex to the Report of the Committee on
International Criminal Jurisdiction on its Session held from 27 July to 20 August 1953) GAOR, 9^^ Sess.,

Supp. 12, at 21, U.N. Doc. Ay2645 (1954).
" U.N.G.A. Res. 898 (IX) Dec. 14, 1954.
^^ U.N.G.A. Res. 1 187 (XII) Dec. 1 1, 1957.
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Offenses Against the Peace and Security of Mankind, because the special Committee

mandated with defining the term "aggression" did not yet finish its task.^

There were no significant developments for almost rwo decades. Then, on

November 30, 1973, the United Nations adopted the Convention on the Suppression and

Punishment of the Crime of Apartheid/*^ Article 5 stated the need for the establishment of

an international criminal court with jurisdiction to prosecute the perpetrators of apartheid.

Notwithstanding that such a court was not created, the adoption of the Apartheid

Convention was a clear indication that the world community would no longer tolerate

such activities, but would seek to prosecute and punish those responsible.

The Cold War overshadowed and paralyzed any concerted efforts to advance the

process of establishing the ICC*' Neither of the major powers at that time was willing to

jeopardize its sovereignty for any international judicial institution that might be able to

address issues of international criminal justice. However, in 1989, at the end of the Cold

War, the way was cleared for an international court.'*^ The idea was brought up when

Trinidad and Tobago suggested the establishment of specialized International Criminal

Court for the crime of drug trafficking. As a result, the U.N. General Assembly requested

the ILC to resume the work towards a comprehensive statute for the ICC."*^

In 1993 and 1994, in an effort to bring justice, the United Nations Security

Council used the power vested in it by Chapter VII of the U.N Charter with respect to

determining the existence of any threat to the peace, breach of the peace, or act of

See Leila Nadya Sadat, supra note 7, at 108.

^° G.A Res. 3068 (XXVIII) Nov. 30, 1973 entered into force 18 July 1976.

The Honorable Jimmy Carter, Former President of the United States of America "Introduction" in The
Statute of the ICC. supra note 11; see also M. Cherif Bassiouni. From Versailles to Rwanda in Seventy-

Five Years, supra note 1 1, at 52.

At that time, neither the United States nor the Soviet Union was willing to accept the idea of an
international criminal court because each believed such a court would affect its sovereignty. See Leila

Nadya Sadat, supra note 7, at 100-101.
*^ G.A. Res. 44/39 of 15 December 1990.
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aggression.^"* It established the International Criminal Tribunal for the Former Yugoslavia

(ICTFY)^^ and the International Criminal Tribunal for Rwanda (ICTR)/^ providing more

incentive and impetus to the world community to develop a permanent criminal court.

Establishing the ICTFY and the ICTR was an indication that the international

community needed a permanent international judicial system capable of investigating and

punishing perpetrators of crimes against human beings. In the meantime, it also became

clear that, "[t] he creation of international system of criminal justice is feasible in the

foreseeable future, but its reality will depend on the political willingness of states to

create such a system.'"*^

Notwithstanding continuing fundamental differences of opinions, in 1994 the ILC

presented a draft statute for the ICC,"*^ and in turn, the General Assembly established the

Ad Hoc Committee on the Establishment of the International Criminal Court."*^ In 1995,

the General Assembly established a preparatory committee (PrepCom)^^ to prepare a

consolidated draft text of a treaty to establish the ICC in order to be presented in the

diplomatic conference.'^' By the end of the year, the 1995 PrepCom presented its report to

Chapter VII of the United Nations Charter provided that "The Security Council must determine the

existence of any threat to the peace, breach of the peace, or act of aggression and must make
recommendations, or decide what measures must be taken in accordance with Articles 41 and 42, to

maintain or restore international peace and security". Charter of the United Nations, Chapter VII, <http:/

www.un.org/aboutun/charter/index.html> [last visited May 4, 2001]
"' S.C. Res.^SOS, U.N. SCOR, 48"" Session, U.N. Doc. S/RES/808 (22 Feb. 1993).
** S.C. Res. 955. U.N. SCOR, 49"^ Session, U.N. Doc. S/RES/955 (8 Nov. 1994).

M. Cherif Bassiouni, International Criminal Law, A Draft International Criminal Code, 23-24 (1980).

See Revised Report of the Working Group on the Draft Statute for an International Criminal Court,

International Law Commission, 46"^ Session, 2 May-22 July 1994, U.N. GAOR, 49"^ Session, Supp. No.

10, U.N. Doc. A/49/10 (1994), see also Leila Nadya Sadat, supra note 7, at 112-1 14.
*' G.A. Res. 49/53 of 9 Dec. 1994.

According to the U.N Res. 50/46, The Preparatory Committee "PrepCom" was established on 1996 for

the purpose of discussing further the major substantive and administrative issues arising out of the draft

Statute prepared by the ILC on 1994 to draft a widely acceptable consolidated text of a convention for an

international criminal court as a next step towards consideration by a conference of plenipotentiaries.

However, the 1996 Preparatory committee did not achieve its goals and proposed to the General Assembly
to continue its work. Based on that, the General Assembly, in its resolution U.N. Doc/A/5 1/627 mandated
the 1997-1998 to continue the work towards producing a widely acceptable consolidated text of a

convention for an international criminal court.
*' G.A. Res. 50/46, 11 Dec. 1995.
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the General Assembly, which, in return, established the 1996 PrepCom to continue the

work of the first PrepCom."^ By April 1998, the 1996 PrepCom was able to prepare the

text that was later presented to the U.N. Diplomatic Conference of Plenipotentiaries held

in Rome, Italy.^^

On June 15, 1998, representatives of 160 states, along with representatives of

seventeen international organizations, and 124 nongovernmental organization (NGO's)

gathered in Rome, Italy,
^"^

for the purpose of finalizing and adopting a convention on the

establishment of the hitemational Criminal Court. Despite aggressive pressure and

opposition from some states, on July 17, 1998, after five weeks of very long and intense

negotiations,^^ the Rome Statute of the International Criminal Court was adopted by a

vote of 120 in favor, 7 against,^^ with 21 abstentions.^^ Provisions of the statute set forth

the rules for trial of persons for the most serious crimes of international concern, namely:

genocide, crimes against humanity, war crimes, and aggression.

2.2 The Role of the NGO's in Establishing the International Criminal Court:

Although the courts in Leipzig, Constantinople, Nuremberg, and Tokyo were set

up without the benefits of today's human right NGO's, it is doubtless that since the

1960's, international human rights groups have grown stronger and have had a noticeable

voice in the debate over establishing the ICTFY and the ICTR, and then the ICC. As Bass

" G.A. Res. 50/46, U.N. GAOR, 50'^ Sess., U.N. Doc. A/RES/50/46 (1995).
" G.A Res. 52/160 of 15 Dec. 1997.
^* See U.N Doc, Press Release, L/ROM/22 (1998).

For a complete record and analysis of the negotiations during the Rome Conference, see Lawrence

Weschler "Exceptional Cases in Rome: The United States and the Struggle for an International Criminal

Court" in The United Sates And The International Criminal Court: National Security and International

Law. 85-113 (Sarah B. Sewall and Carl Kaysen ed., 2000); M. C. Bassiouni, Negotiating the Treaty of

Rome on the Establishment of an International Crimmal Court, 32 Cornell Int'l L. J (1999); M. C.

Bassiouni, The Statute of the International Criminal Court, supra note 11.

Upon a request from the United States, voting was not electronically recorded; therefore, it was unclear

which countries joined the United States and Israel in voting against the court; the majority of the scholars

and writers have always believed that the seven states were China, Libya, Iraq, Israel, Qatar, The United

States, and Yemen.
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observed, the Hague tribunal has taken advantage of NGO sources such as forensic

experts and documentation from Human Rights Watch.
"^

An NGO coahtion for an international criminal court, known as the (CICC) , has

made very significant contributions on the road towards creating the ICC. In an effort to

foster awareness of the court, the coalition entered the ICC process at an early stage.

During the preparatory period, member organizations of the CICC, such as the

International Institute for Higher Studies in Criminal Sciences (ISISC) greatly

contributed to the ICC. The ISISC, one of a number of international institutions led by

Bassiouni, convened various unofficial inter-sessional meetings between delegations that

participated during the preparatory period.
^^

The coalition actively contributed during the Rome conference as well, working closely

with governments and groups towards adopting the treaty establishing the court.

Moreover, the coalition played a very important role in concluding the Rome

Statute.^' The adoption of several provisions could be credited to their strong lobbying

and informational efforts; some organizations lobbied with delegations for the inclusion

of specific provisions. For example, organizations such as the Children's Caucus and the

United Nations Fund for Children, successfully lobbied delegates to limit the court's

jurisdiction to persons over eighteen years. ^^ These organizations also collaborated for

criminalizing the forcing of children under the age of fifteen to take part in hostilities in

Countries abstained from voting on the Rome Statute are still unknown due to the above-mentioned fact

that the U.S. requested a non-electronically recorded vote.

See Gary Jonathan Bass, supra note '^, at 33.

Member organizations of the CICC including Amnesty International. Children's Caucus, Human Rights

Watch, IHRLI, ISISC, Lawyers Committee for Human Rights, No Peace Without Justice, and Women's
caucus for Gender Justice.

See William R. Pace "the Relation between the International Criminal Court and the Non-governmental

Organizations" in Reflections on the International Criminal Court, 204 (Herman A. M. Von Hebel, ed.,

The Hague, 1999).

Abram Chayes and Anne-Marie Slaughter "The International Criminal Court and the Future of the

Global Legal System" in The United Sates And The International Criminal Court: National Security and
International Law. 211 (Sarah B. Sewall and Carl Kaysen ed., 2000).
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either international or internal armed conflicts. ^^ Other NGOs, such as the Women's

Caucus for Gender Justice in the ICC, successfully lobbied for the inclusion of the sexual

violence-related crimes in the statute.

In addition, NGOs made critical contributions to the development of strong

positions taken by other groups by joining the Like-minded Group^'* in empowering the

prosecutor to launch investigations on his or her own arguing that such power is totally

answerable to the Pre-trial Chamber against any abuse of the prosecutor's office. In

other words, they argued that the Pre-Trial Chamber would act as a judicial supervision

on the work of the office of the Prosecutor, and that the Chamber will always have the

final say in initiating investigations.

Without the NGO community, the Rome Treaty might not have come about.
''^

The international community owes a great debt to NGOs for their devotion to human

rights and great contributions toward the creation of the ICC as the first permanent

international judicial institution to deal with international crimes committed by

individuals.

See Rome Statute, supra note 6, at part 2, Article 26.

" See Rome Statute, supra note 6, at part 2, Article 8 (2)(B)(26).

Dunng the Rome Conference, the Like-minded Group was the moving force behind the conference

successful conclusion, they lobbied for avoiding any obstacles that might prevent the adoption of the Rome
Statute. At that time, it included: Australia, Austria, Argentina, Belgium, Brazil, Brunei, Canada, Chile,

Costa Rica, Croatia, the Czech Republic. Denmark, Egypt, Finland, Ghana, Germany, Greece, Guatemala,

Hungary, Ireland, Italy, Latvia, Lesotho, Liechtenstein, Lithuania, Malawi, Netherlands, New Zealand,

Norway, Philippines. Portugal, Republic of Korea, Samoa, Singapore, Slovakia, Solomon Island, South

Africa, Spain. Sweden, Switzerland, Trinidad and Tobago "representing 12 Caricom states", Uruguay,

Venezuela, and the United Kingdom. For the role of the Like-minded Group during the Rome Negotiations

see Leila Nadya Sadat, The Establishment of the International Criminal Court: supra note 7, at 101; see

also William R. Pace, "the Relation between the International Criminal Court and the Non-governmental

Organizations" supra note 60, at 220.

See Lawrence Weschler "Exceptional Cases in Rome: The United States and the Struggle for an

International Criminal Court" supra note 55, at 94.

See William R. Pace "the Relation between the International Criminal Court and the Non-governmental

Organizations" supra note 60, at 21 1.


