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INTRODUCTION

Perhaps the failure to consider the European model results from the assumption that the

two regional systems [European Union and NAFTA] are so different that there is little

utility in comparing them. It is a generally accepted maxim of comparative research that

‘the like must be compared with the like; the concepts, rules or institutions under

comparison must relate to the same stage of legal, political and economic development.’

It is also true that ‘the comparison must extend to the same evolutionary stage of

different legal systems which are under comparison’ However, this does not preclude a

comparative analysis of similar systems addressing the same problem at different times.

So long as the difference in stages of development is recognized, the comparison of the

two systems can provide valuable insights.’

John P. Fitzpatrick

Before the entry into force of the General Agreement on Tariffs and Trade (“GATT”) in 1947,
countries were more likely to have closed economies. Domestic industries were protected from foreign
competitors through high tariffs on imports and other restrictive measures; discriminatory treatment
against imported goods was usual. Trade privileges among nations were negotiated on a bilateral basis.

However, GATT transformed international trade into a network of multilateral relations,
commitments, and negotiations. Although it was designed as a “provisional agreement,” the GATT
remained in force for almost fifty years. In 1994, the GATT became a permanent agreement with the
creation of the World Trade Organization. Aflier all these years, its primary objective has been
accomplished: tariffs applicable to imports have been substantially reduced among its members.

Simultaneously, regional economic integration has been developing since the 1950’s. The first
and most successful example is the European Union. In fifty years, this sui generis economic entity

implemented a free trade area, a customs union, a common market, and an economic union. This is,

indeed, an impressive achicvement. In less than five decades, the most conflictive region in the world has

! John P. Fitzpatrick, The Future of the North American Free Trade Agreement: A Comparative Analysis of the Role
of Regional Economic Institutions and the Harmonization of Law in North America and Western Europe, 19 Hous.
JINT’LL. 1, 18 (1996).



become an “ever closer union;™ goods, services, capital, persons, workers, and enterprises can move
freely within the European Union internal market;® imported goods are treated in the same way as
domestic goods; a single cumrency is used by most of its members; harmonization of fiscal policies is
almost completed and in other sectors highly promoted.

With the European Union’s success, many other regions followed the example: the South East
Asian nations formed the “Association of South East Asian Nations” (ASEAN), the South Latin
American countries joined together in the “Mercado Comun del Sur” (MERCOSUR), and North
American nations entered into the “North American Free Trade Agreement” (NAFTA). All these regional
agreements are in accordance with GATT, and they represent some degree of economic integration
among groups of independent nations. Their proliferation is a sign that free trade is a common interest in
the world, and that it is perceived as necessary and overall benefic.

The purpose of the comparative analysis matter of the present thesis is to explain how and why
the principle of free movement of goods has evolved differently in two of the above economic blocs,
namely the EC and NAFTA. The comparison will be posed mainly on its constituting agreements: the
European Community Treaty®, effective since 1992, and the North American Free Trade Agreement, in
force since 1994. The reason for choosing them is because the former developed the first and most
successful free trade area, and the latter represents the biggest free trade area in the world.

The comparison is useful because it allows us to examine the methodology that each region used
or is still using to accomplish its own goals, and specifically, how the regions are attempting to achieve

the free movement of goods within their respective internal markets. One of the ideals of a free trade area

? This term refers to the fact that decisions are taken as closely as possible to the citizens. See ALEX RONEY, EC/EU
FACT BOOK: A COMPLETE GUIDE 17 (Kogan Page, 6" ed., 2000).

3 “The ‘internal market’ is defined in the Treaty as an “area without internal borders in which the free movement of
goods, persons, services and capital is ensured in accordance with the provisions of this Treaty.” EC Treaty ar. 14
(2). “The central idea is that the whole Community constitutes one single economic area similar to a national
market, wherein trade can develop without obstacles.” P.S.R.F. MATHUSEN, A GUIDE TO EUROPEAN UNION LAW 173
(Sweet & Maxwell, 8" ed. 2004).

* The complex structure and legal framework of the European Union will be explained in Chapter I. The European
Community Treaty regulates the *“economic” section of the European Union, and therefore, trade in goods.



is to make sure that goods move freely, without having to overcome any obstacles at the borders such as
tariffs, quotas, excessive customs requirements and fees, import restrictions (certificates, declarations,
data), unnecessary technical barriers (tests, verifications, assessments), and without being subject to any
internal discrimination. Although free trade currently involves many issues such as the free circulation of
goods, the liberalization of services and investment, the regulation of antitrust/competition and other
trade-related issues (e.g., intellectual property, environment, and labor), the present thesis will focus on
the free movement of goods in the European Union and NAFTA.

More specifically, the comparison will be centered in the problems arising from the free
movement of goods.” Furthermore, once the common problem has been described and analyzed, then
there is an evident need of finding solutions. Thus, we will explain how harmonization is the most useful
tool to combat discriminatory measures in a regional trade regime, and how such a tool has been used
effectively in the European Union.

As tariffs are being reduced worldwide (due to GATT) and regionally (due to free trade areas),
other restrictions to imports are being created and implemented. Local manufacturers and distributors are
certainly not favored by the free wave of imported goods and the invasion of foreign competitors;
consumers are favored in some way (i.¢., potential lower prices) but they expect that the government will
take the proper measures to avoid unsafe products entering the domestic market. These factors put
pressure on national governments. Therefore, the members of an economic bloc, whatever its level of
integration is, face a very difficult dilemma: on one side, they have to fulfill their obligations with respect
to other members by eliminating barriers to free trade (so they enjoy similar privileges), and on the other
side, they must protect the legitimate interests of national producers and consumers. This last has been
done in the form of non-tariff barriers, which can be justified depending on their nature, purpose, and

above all, their effect on trade. In some cases, even though those measures hinder trade, they are justified

3 “The problem common to both systems is the removal of discrimination in national economic rules and the joint
authontative surveillance of the regime established.” John P. Fitzpatrick, supra note 1, at 6.



barriers because their application is designed to protect a legitimate interest of a given member.
Consequently, it is not an easy task to achieve an absolute free movement of goods because a balance
between free trade and members’ interests has to be sought.

The present work is divided into five chapters. Each chapter makes a comparison of how some
specific features related to the free movement of goods work in the European Community and in NAFTA.
The purpose of such comparisons is to give a sense of how each regulatory framework operates in each
region. At the end of each chapter, the reader will find a conclusion for the topic treated in that specific
chapter. These conclusions justify the comparison of the two systems. The guestions normally rising after
a comparison of two regulatory systems are: how are the issues perceived in each system? How are the
issues addressed in each case? Which system is more efficient?

Chapter I gives the reader a comprehensive overview of the economic integration taking place in
the European Union and in North America. It begins with a summary of the GATT system, stressing its
importance for multilateral trade, and noting the impact of regional agreements (such as NAFTA and the
European Union) within its framework. This chapter then addresses the economic nature of both NAFTA
and the European Union, considering their respective background, purposes, and current stage in the
economiic integration process. Finally, the chapter points out that a comparison between NAFTA and the
European Union is possible, at least with respect to trade in goods.

Chapter 11 explains the principle of the free movement of goods. Despite the different level of
economic integration existing in NAFTA and the European Union, it is clear that free trade in goods is a
common feature within their respective internal markets. Either a means or an end in itself, the principle
of free movement of goods is regulated in both systems through an international treaty: NAFTA in North
America, and the EC Treaty in the European Union. Although these treaties are different in their origins,
goals, implementation instruments, institutional frameworks, and regulatory procedures, the two of them
contain a specific section dealing with how to ensure the free movement of goods. The nature, scope, and

characteristics of that core principle will be addressed in Sections A and B. Moreover, Section C will



describe what actions have been taken and are still being taken by NAFTA and the EC in order to
eliminate remaining restrictions on the free movement of goods, particularly harmonization procedures
and the promotion of mutual recognition of domestic laws and regulations.

Chapter Il describes how the elimination of tariffs works in the EC and NAFTA. In both
systems, there is a general prohibition on the imposition of tariffs to imports, but the important thing is to
assess the scope of the prohibition. In the case of the EC, the prohibition encompasses tariffs and other
charges having equivalent effect to tariffs. The term “charges” seems very broad and subjective, and we
will see how it has been defined by the interpretations of the European Court of Justice. In NAFTA,
members cannot increase their existing tariffs or adopt new tariffs. The existing tariffs among NAFTA
parties are subject to a phase-out scheme, and their elimination depends on the nature of the good in
question. Finally, Chapter Three will explain what the “rules of origin™ are, how they are used in the EC
and NAFTA, and how they can become a barrier to trade. “Rules of origin” are included in this chapter
because they determine if a good has NAFTA-origin, and also which preferential tariff will be applicable
to such an “originating” good.

Chapters IV and V deal with the most difficult issue: non-tariff barriers to trade.

Chapter IV analyzes how to identify non-barriers to trade in each region, and how to make a
correct interpretation of the EC Treaty and NAFTA provisions regarding the prohibition of non-tariff
barriers. Each agreement uses its own terms and has distinct purposes, so governments, courts, and traders
have to be careful in making their respective interpretations. As the EC Treaty has a “quasi-
constitutional” nature, its terms are broader, and they need to.be narrowed by secondary legislation and
defined by the interpretations of the European Court of Justice. NAFTA is more narrow, specific, and
statutory, because no secondary legislation or judicial decisions exist to further roundup its terms and
conditions. Consequently, this chapter will include the analysis of three major European Union cases
defining the meaning of the term “measures having an equivalent effect to a quantitative restriction,” as

well the most typical examples of non-tariff barriers to trade derived from these cases. Regarding



NAFTA, Chapter IV will discuss the non-tariff barriers recognized by the treaty itself, and also how
“sanitary and phytosanitary measures™ and “standard related measures” can become a real obstacle to free
trade within the region. A dispute between Mexico and the U.S. regarding “sanitary and phytosanitary
measures” will be briefly analyzed, as well as an arbitral panel review including some interpretations of
non-tariff barriers to trade under the NAFTA agreement.

Chapter V analyzes non-tariff barriers to trade from a different perspective. Although they are
generally prohibited under the EC Treaty and NAFTA, non-tariff barriers can be justified under some
circumstances expressly recognized by the treaties or by case law (in regard to the European Union). The
justifications are public interests protected by states which constitute legitimate exceptions to free trade.
In the EC, the European Court of Justice has developed a set of principles (e.g., rule of reason,
proportionality, mutual recognition, etc.) useful to determine whether a measure imposed by a member
state is justified or not. The justifications under the EC can be treaty-based (provided by the EC Treaty),
statutory (provided by Commission directives), or judicial (provided by case law). In NAFTA, the
Justifications are mostly the same as those provided by the GATT, and they are solely treaty-based.

In addition to the conclusions included at the end of each chapter, the present thesis includes a
general conclusion. This conclusion stresses the importance of the comparative analysis of these two
major trading blocs. By comparing how goods are moving within their internal markets, one can assess
the successes and mistakes of each one of them, and also determine if these groupings of states should

pay more attention to their respective institutional and legal framework.



CHAPTER 1
TRADE CONDITIONS IN THE EUROPEAN UNION AND NORTH AMERICA
A. RELATIONSHIP OF THE EUROPEAN UNION AND THE NORTH AMERICAN FREE
TRADE AGREEMENT TO THE GENERAL AGREEMENT ON TARIFFS AND TRADE
1. General Considerations

The General Agreement on Tariffs and Trade (“GATT”) was signed in 1947 and entered into
force in January of 1948.° Its main objective was (and still is under the amended version of 1994) to
increase the liberalization of trade and to fight unjustified protectionism among its members.” In order to
achieve this end, the GATT promotes a reciprocal reduction of tariffs through multilateral periodical
negotiations {commonly known as “the rounds”)® that presumably represent mutual advantages to the
members as a whole.” Additionally, it prohibits quantitative restrictions or other measures that may hinder
trade without any valid justification.'” Its main goal is to eliminate discriminatory treatment in
international commerce."’

Currently, the WTO/GATT system has 148 members'” and it regulates the majority of
international trade. Therefore, it is important to acknowledge its relationship with the European
Community (“EC”), as part of the European Union (“EU”), and North America, due to the fact that they
are the biggest and most important regional economic blocs impacting international trade relations.

a) WTO/GATT- EC

¢ General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A-11, T.LLA.S. 1700, 55 UN.T.S. 194.

7 See GATT preamble.

# There have been eight rounds since 1947. The last one was the Uruguay Round that ended in 1994, which created
the World Trade Organization as the institution monitoring and implementing the GATT. For a general description
of “the rounds”, see JOHN H. JACKSON ET AL., LEGAL PROBLEMS OF INTERNATIONAL ECONOMIC RELATIONS: CASES,
MATERIALS AND TEXT 226 - 231 (West Group 4d ed. 2002).

? See GATT preamble.

"0 See GATT art. XI.

" The most important non-discrimination provision is the Most Favored Nation treatment clause (GATT art, I) and
the National Treatment obligation (GATT art. III), but there are also other provisions with non-discriminatory
contents throughout the GATT.

12 See www.wio.org (last visited on Feb. 25, 2005).



Individually, each member of the EC (hereinafter the “Member States™) is party to the GATT.
Each one of them is obliged to follow its provisions with respect to trade with other countries that are not
members of the EC. Member States are no longer bound by GATT as between themselves."?

The European Court of Justice’s (“ECJ™) approach to GATT has changed over time. At the time
of the creation of the European Communities'* and forty years thereafter, the EC denied any relationship
between GATT’s rules and Community law. The reason was that the former were not directly applicable"
whereas the latter was.'® Therefore, the ECJ did not analyze claims based on GATT’s provisions until
1988, when the ECJ changed its position on this matter.'” It agreed to review cases related to GATT’s
obligations whenever those obligations were contained also in the EC Treaty or secondary legislation
derived thereof.'®
b} WTO/GATT-NAFTA

The North American Free Trade Agreement'® (“NAFTA”) is clearly an agreement in accordance
with GATT’s principles, values, and provisions. Express recognition of such compatibility is to be found

throughout the entire Agreement.”” In some cases, NAFTA provisions only affinn that they are consistent

¥ See PETER OLIVER, FREE MOVEMENT OF GOODS IN THE EUROPEAN COMMUNITY 2 (Sweet & Maxwell 3d ed.
1996).

14 See Section B of the present Chapter infra.

'* The direct applicability of Community law means that an individual can rely upon it in histher domestic court in
the same way as he/she can rely upon a domestic statute. See DAVID MEDHURST, A BRIEF AND PRACTICAL GUIDE TO
EU LAw 32 (Blackwell Science, 3d ed. 2001).

16 See Case 10/61, Commission v. Italy, E.C.R. 1 (1962) C.M.L.R. 187. The principle derived from this case was
that in matters governed by the EEC Treaty, this latter takes precedence over agreements concluded between
Member States before its entry into force, including agreements made within the framework of GATT.

' The specific case reversing the former position was Case 188/85, FEDIOL v. Commission, E.C.R. 4193 (1988).
The issue in this case was the definition of subsidy. The concept of subsidy was missing in Regulation 2176/84.
However, an annex to that regulation contained a list defining “export subsidy” as understood in Article XVI of the
GATT. The concept of “export subsidy” under such GATT provision implied a “financial burden borne directly or
indirectly by public bodies.” The ECJ then concluded that “the concept of subsidy [...] is not incompatible with the
Community’s obligations under international law, in particular under GATT and agreements concluded in the
framework thereof.”

'8 See OLIVER, supra note 13, at 2-3.

* North American Free Trade Agreement, Dec. 17, 1992, U.S.-Can.-Mex., 107 Stat. 2057 (1994), 32 LL.M. 605
(1993).

20 «[...] the NAFTA trade in goods provisions are largely elaborations of principles to which Canada, United States
and Mexico are already bound by the GATT.” JOHN R, JOHNSON, THE NORTH AMERICAN FREE TRADE AGREEMENT:
A COMPREHENSIVE GUIDE 7 (Goodman & Goodman, 1994).



with GATT;?' but in other cases, NAFTA incorporates by reference the text of certain GATT articles, and
therefore, the rights and obligations provided therein.” Such incorporations, however, lack uniformity or
consistency, and their interpretation has become a complex issue ultimately solved by an arbitral panel.??

In any event, Article 103 of NAFTA establishes a “rule of prevalence™ providing that in case of
conflicts arising between GATT and NAFTA provisions, the latter should prevail, except as otherwise
provided in the NAFTA Agreement.” However, the determination of prevalence should be made in a case
by case basis.”

Due to the lack of an active interpretative body of NAFTA, the meaning of the GATT principles
incorporated thereto (national treatment, most-favored-nation, transparency, etc.), may be determined, as
the case may be, by GATT jurisprudence resulting from panel and appellate body reports.?’

2. Exceptions to the Most Favored Nation Obligation (GATT Article XXIV)

The international trading system is based on a reciprocal obligation provided by GATT Article I.

[...] any advantage, favor, privilege or immunity granted by any contracting party to any

product originating in or destined for any other country shall be accorded immediately

and unconditionally to the like product originating in or destined for the territories of all

other contracting parties. **

This provision is commonly known as the “most favored nation” (“MFN”) obligation. The MFN

principle requires that if a member state extends an advantage to another member state, it must extend the

2 «Affirmation is not incorporation by reference.” /d. at 16-17.

22 See BARRY APPLETON, NAVIGATING NAFTA: A CONCISE USER’S GUIDE TO THE NORTH AMERICAN FREE TRADE
AGREEMENT 21 (Carswell, 1994).

B “[...] word like ‘existing,” ‘retain,” or ‘successor agreements,” appear in some contexts yet do not appear in others
where their presence might have been thought apposite.” NAFTA Panel Review, US-Canada, para. 123.

* The rule of prevalence is only applicable when NAFTA “affirms” GATT principles or rules, but it obviously does
not apply when it “incorporates by reference” such principles or rules. Provisions of agreements incorporated by
reference become part of the NAFTA. See id. at 14 -17.

» NAFTA art. 103 (2).

% [...] the interaction between the Parties’ multilateral, trilateral, and bilateral rights and obligations must be
carefully analyzed on a case by case basis. {...] Generalizations about NAFTA’s primacy over the WTO (or vice
versa) cannot be made.” NAFTA Panel Review No. CDA-95-2008-01, In the Matter of Tariffs Applied by Canada
to Certain U.S.-Origin Agricultural Products, (1996) FTAPD LEXIS 10, at para. 110 (hereinafier “NAFTA Panel
Review U.S.-Canada™).

7 See, APPLETON, supra note 22, at 3,

® GATT art. L.1.
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same advantage to all member states.” However, the GATT permits preferential trading arrangements
under Article XXIV.>® This article has commonly been known as the “exception” to the MFN
obligation.”' In paragraph five, Article XXIV provides:

Accordingly, the provisions of this Agreement shall not prevent, as between the

territories of contracting parties, the formation of a customs union or a free trade area or

the adoption of an interim agreement necessary for the formation of a customs union or a

free trade area [...]."

The article then sets out a number of conditions that GATT members must satisfy in order to
claim the exception, and it also includes the definitions of a free trade area® and a customs union.*

Both NAFTA and the EU qualify for this exception, the former as a free trade area and the latter
as a customs union. This means that trade between their respective members is performed under a
preferential tariff’’ that is only applicable to goods originating within the territory of the free trade area or
customs union,’® and it is independent of the tariff bindings negotiated under the GATT.”’

Consequently, in free trade areas or customs unions, there are two sets of preferential tariffs: the
first set is the resuit of the GATT multilateral negotiations, and the second set is created by the members

of a free trade area or customs union to be applied only between them. The first set of tariffs is governed

by the MFN obligation and it is enjoyable by all GATT members. The second set of tariffs departs from

% See JACKSON, supra note 8, at 4.

* GATT art. XXIV.

¥ “A large number of regional associations have claimed the GATT Article XXIV exception, although arguably
only a very few could really qualify.” JACKSON, supra note 8, at 453.

2 GATT ant. XXIV:5.

% “A free trade area shall be understood to mean a group of two or more customs territories in which the duties and
other restrictive regulations of commerce [...] are eliminated on substantially all the trade between the constituent
lerritories in products originating in such territories.” GATT art. XXIV:8 (b).

* “A customs union shall be understood to mean the substitution of a single customs territory for two or more
customs territories, so that: (i) [...]; (ii) subject to the provisions of paragraph 9, substantially the same duties and
other regulations of commerce are applied by each of the members of the union to the trade of the territories not
included in the union.” GATT art. XXIV:8§ (a).

% Preferential tariffs tend to be very low or 0% (duty-free). See each NAFTA Party’s schedule attached to annex
302.2,

% The “origin” of a good is determined by a very detailed set of rules of origin. For an explanation of rules of origin
in the EC and NAFTA, see Chapter I11, Section C, of the present thesis,

374[...) under GATT Article XXI1V, the NAFTA is an exception to the GATT, not subject to it. [...] The object and
purpose of NAFTA is to exempt the NAFTA partners’® products from each other’s multilateral tariffs.” NAFTA
Panel Review, U.S.-Canada, supra note 26, at para. 84.



the MFN principle because it is discriminatory on its face: only the members of the free trade area or
‘customs union can enjoy its benefits.”®

This means that even if the members of NAFTA and EU are GATT members as well, they are
legitimated to give preferential treatment among themselves without being obligated to give the same
treatment to other GATT members.”® For instance, according to NAFTA, most imports from Mexico
enjoy a 0% rate. In strict terms, under the GATT system, such a rate is the best ever possible and it would
have to be enjoyed by all the other GATT members according to the MFN principle. However, since the
0% rate is granted in the context of NAFTA which is a free trade agreement, it constitutes a preferential
rate that does not have to be applied to non-members.*°
B. THE ECONOMIC NATURE OF THE EU AND NAFTA
1. The EU as an Economic Union
a) General background and purposes

There are two major moments in the EU’s economic integration process. The first major moment
is, of course, the genesis of the EU, which is represented by the entry into force of the Treaty of Paris
establishing the European Coal and Stee! Community (“ECSC”),*" followed by the conclusion of the

Treaties of Rome in 1957 establishing the European Economic Community (“EEC”),*? and the European

3 “Preferential trading arrangements are contrary to the MFN principle which requires that an advantage or
?reference given to one member state be extended to all member states.” JOHNSON, supra note 20, at 9.

“[...] pursuant to GATT Article XXIV, there is no inconsistency between the tariffs a country maintains under the
WTO with respect to imports from the rest of its trading partners and the preferential tariffs the country provides to
its free trade agreement partners.” NAFTA Panel Review, U.S.-Canada, supra note 26, at para. 94.

° See JACKSON, supra note 8, at 453 {on the dilemma of the dilution of the MFN obligation due to the proliferation
of preferential regional arrangements),

) Treaty Establishing the European Coal and Steel Community (“ESCS”), April, 18, 1951, 261 UN.T.S. 140, as
amended. The signatory countries were: France, Germany, Italy and the three Benelux countries. Its purpose was to
establish a common market in coal and steel under the supervision of a supranational authority. This treaty is no
longer existent, because its term expired in the year 2002. See PAUL CRAIG & GRAINNE DE BURCA, EU LAW: TEXT,
CASES AND MATERIALS 9 (Oxford University Press, 2d ed. 1998).

“2 Treaty Establishing the European Economic Community (“EEC™), March 25, 1957, 298 U.N.T.S. 11, 4 Eur.Y.B.
412, as amended. The signatory countries were the six ECSC members. Its purpose was centered on economic
integration by the establishment of 2 common market. See id. at 11.
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Atomic Energy Community (“EURATOM™).* These three entities constituted what then was known as
the “European Communities.” Each Community constituted a separate organization with its own rules,
but all three were governed by the same institutions as a result of the “Merger Treaty” signed in 1965:*
the European Commission, the European Council of Ministers, the European Parliament, and the
European Court of Justice.* The general method used by these European Communities was to place
significant economic sectors under the authority of common supranational institutions,” so as to ensure
certain degree of economic and political cohesion between its members

The second major moment took place in 1992, when the Treaty of Maastricht creating the
European Union entered into force.*” The TEU created the European Union as a “three-pillar” structure,
embracing the European Communities in its Pillar L,* the “Common Foreign and Security Policy” in
Pillar 11, and the “Justice and Home Affairs” (including cooperation in police and judicial matters) in
Pillar 1IL*

It is not the purpose of this work to describe in detail such evolution. Yet, it is important for the

reader to understand how the European Community (“EC”) is currently positioned. In fact, there are two

“ Treaty Establishing the European Atomic Energy Community (“EURATOM?”), March 25, 1957, 298 UN.T.S.
167, 5 Eur.Y.B. 454, as amended. The signatory countries were the six ECSC/EEC members. Its purpose was the
eaceful development of atomic energy under the responsibility of a permanent institution. See id,

Treaty Establishing & Single Council and a Single Commission of the European Communities, April 8, 1965, O.J.
152/1 (July 13, 1967).
% Although extensively reformed through the years, these institutions are still governing the European Union. It is
not indispensable to know the nature and functions of them to understand the present thesis. However, if the reader
is interested, they are very well described in CRAIG AND THE BURCA, supra note 41, at 49-104; and also in GEORGE
A. BERMANN ET AL., CASES AND MATERIALS ON EUROPEAN UNION LAW 28-72 (West Group 2d ed. 2002).
% See CRAIG AND DE BURCA, supra note 41, at 9-11,
*’ Treaty Establishing the European Union (TEU), 1992, 31 L.L.M. 247, O.J. (C 191) (1993). The treaty entered into
force in 1993, after the deadline to complete the single market was met, and all frontier controls on goods were
successfully removed. See OLIVER, supra note 13, at 6,
“ “Under the first pillar of Community activity it is generally the Commission that has the right 1o make proposals
and initiate legislation. Under the other two this right is shared with the Member States, but the aim is cooperation
rather than harmonization.” RONEY, supra note 2, at 20.
* Further amendments were performed on the TEU in 1997 and 2001. See Treaty of Amsterdam Amending the
Treaty on European Union, the Treaties Establishing the European Communities and Certain Related Acts, 1997,
0.J. (C340) (1997) (which had as main feature the transfer of some matters from the intergovernmental Pillar 111 to
the supranational Pillar 1); and Treaty of Nice Amending the Treaty on European Union, the Treaties Establishing
the European Communities and Certain Related Acts, 2001, O.J. (C80) (2001) (which major importance was the
amendment of the weighting of votes in the Council). For a rich explanation of the amendments made to the TEU in
Amsterdam and Nice, see CRAIG AND DE BURCA, supra note 41, at 31-48,
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coexisting “European Communities”: the first one is the EC, which is the principal component of Pillar I
of the European Union; and the other one is the European Atomic Energy Community, belonging to the
same Pillar 1.°° The present thesis focuses on the EC as part of the EU, and more specifically on its
constitutive treaty: the European Community Treaty (“EC Treaty™).

The EC Treaty’s main objective is to guarantee the EU’s “freedoms”.>’ A basic and important
freedom is the free movement of goods.>” This freedom secks to “ensure that competition between goods
coming from different Member States is neither prevented nor distorted by the existence of government
provisions which limit the amount of such goods which can be imported (quotas), or increase their price
(tariffs).”® Hence, all goods §h0uld be able to move freely through all the Member States, in every
possible direction, without any restriction other than the consumers’ preferences.*

The EC Treaty is, among other things, a preferential arrangement regulating trade in goods within
the EU internal market. It grants preferences to its Member States and ensures competition between goods
coming from different Member States. Moreover, the EC Treaty creates a regional economic block with
an expanded internal market, liberalizes trade and foreign direct investment, and reduces barriers to the
free circulation of goods and services within the region.”

The general purposes of the EC are found in Atticle 2 of the EC Treaty:

f...] to promote throughout the Community a harmonious, balanced and sustainable

development of economic activities, a high level of employment and of social protection,

equality between men and women, sustainable and non inflationary growth, a high degree

of competitiveness and convergence of economic performance, a high level of protection
and improvement of the quality of the environment, the raising of the standard of living

% Pillar 1 (the “Community Pillar”) has a supranational institutional structure, law-making process and legislative
instruments, based on two basic principles: supremacy and direct effect. See id. at 24-25.

' Four freedoms were originally established by the EEC in 1957: free movement of goods, freedom of
establishment and the provision of services, free movement of capital, and free movement of workers. These
fundamental freedoms are still guaranteed by the EC Treaty.

%2 Originally, the “free movement of goods” provisions were called “Foundations of the Community”, After 1992,
such provisions are part of the “Community Policies.” See CRAIG AND DE BURCA, supra note 41, at 549.

% See id.

% See id,

55 See Mr. Agustin Carstens (Deputy Managing Director of the International Monetary Fund), Speech at the 20™
Annual General Meeting and Conference of the Pakistan Society of Development Economists (Jan., 2005).

Available at www.imf.org/exlernal/np/speeches/2005/011205.him (last visited on May 2, 2005).
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and quality of life, and economic and social cohesion and solidarity among Member
States.”® :

It is noteworthy that, beyond the economic aspects, the EC Treaty addresses issues such as
“equality between men and women,” “improvement of the quality of the environment,” and “social
cohesion and solidarity.” These values are certainly not economic in nature, and they cannot be ensured
by economic means. Thus, even if the Community deals mainly with economic issues, it is also concerned
by non-economic matters.”’ This means that, when issuing trade-related legislation, Community
institutions have to take into account a// the purposes set forth in Article 2 of the EC Treaty.

The present paper focuses exclusively on economic matters, specifically free trade within the EC
internal market. In the following chapters, the analysis will be centered in the free movement of goods as
regulated by Title I of Part Three (“Community Policies™) of the EC Treaty.*®
b) Level of economic integration

The EU is currently a well-developed economic union. An economic union is the fourth stage of
the economic integration process. If a particular region is seeking economic integration, it must begin by
establishing a free trade area (removing tariffs, quotas, and other barriers to trade). If further integration
is desirable or necessary, then the free trade area can evolve into a customs union (a common external
tariff applicable to foreign imports). Afier a customs union is achieved, its members can take the next
step, which is the creation of a common market (free movement of factors of production such as labor,
capital, and enterprises). The final step is to reach a true economic union (unification of monetary and
fiscal policy).”

Since its inception in 1992, Member States have viewed the existence of common institutions as

crucial for the economic integration of the region. History has shown that a free trade area may exist

B EC Treaty art. 2.

37 See OLIVER, supra note 13, at 26.

%% “Trade agreements traditionally establish preferential terms goveming the relationships between two or more
countries. The scope of these relationships may vary substantially, but the starting point is invariably centered in the
free movement of goods.” Mariana C. Silveira, Rules of Origin in International Trade Treaties: Towards the FTAA,
14 ARIZ. J. INT'L & CoMP. LAW 411,411 (1997).

% See CRAIG AND DE BURCA, supra note 41, at 548.
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without regional institutions, but an economic union involves so many factors that it cannot succeed
without supranational governing institutions.*

Also, the success of the EU is a consequence of its legal framework. The supranational
institutions created by the European Communities (in the 1950’s) and the EU (in the 1990’s) have the
power to regulate the EU’s activities through many different legal procedures.®!

2. NAFTA as a Free Trade Area
a) General background and purposes
The history of North America as a region is far less complex than the history of the EU. It does

3l

not involve “communitics,” “community institutions,” “community law,” “pillars,” and all the sui generis
institutional and legal instruments developed by the EU. Although North American countries (Canada,
U.S., and Mexico) had bilateral economic relations throughout the twentieth century or even before, trade
within the region increased considerably with the entry into force of NAFTA in 1994.5

The U.S. and Mexican economies have been integrated since the nineteenth century through
informal processes, as Dr. Vega Canovas points out:

The United States, at the end of the nineteenth century, made up thirty-eight percent of

Mexico’s total trade, while thirty-five percent of total investment in Mexico came from

the United States. Certainly, there is a long tradition of US mvestment in Mexico, [...] It

is clear that NAFTA was a recognition of these historical ties.®

With respect to the U.S. and Canada, their economies were also integrated before NAFTA

became effective. The first attempt to integrate their economies was the signature of the Canada-U.S.

Automotive Pact of 1965% which established a preferential arrangement for trade in automobiles and

® See generally CRAIG AND DE BURCA, supra note 41, at 49-98.
® See generally id., at 105-161.
8 “Since NAFTA was implemented, trade within North America has increased over 97%. All three NAFTA
partners now enjoy a bigger piece of a much larger trade-pie. {...] Merchandise trade among NAFTA's partners
reached $570 billion U.S. doilars in 1999, a leap of $231 billion U.S. dollars in just six years.” See hitp:/www.dfait-
maeu gc.ca/nafta-alena/broch-main-en.asp (last visited on May 26, 2005).

% Dr. Gustavo Vega Canovas, Convergence: Future Integration between Mexico and the United States, 10 U.S.-
MEX. L. 1. 17,17 (2002).
% Agreement concerning Automotive Products between the Government of Canada and the Government of the
United States of America, signed at Johnson City Texas, Jan. 16, 1965.



parts thereof. More recently, the entry into force of the Canada-U.S. Free Trade Agreement® (“CUFTA™)
represented the creation of a bilateral free trade area, which afterwards was expanded to Mexico through
NAFTA.*

In the year of CUFTA’s entry into force (1989), President Carlos Salinas®’ proposed NAFTA to
President George H. W. Bush.®® The original intention was to integrate North America in a “double-
bilateral” basis (Canada-U.S. and Mexico-U.S.). However, in the end, Canada and Mexico realized that
“trilateral” integration was a better choice for them, because it would avoid a “hub and spoke system with
the United States at the center™ and it will also help to increase trade between them.” A convenient
factor for “trilateral” integration was the recent negotiations of CUFTA, which was seen as a good
blueprint for drafting the NAFTA.”' The NAFTA is, in fact, an amended version of the defunct CUFTA.
NAFTA maintains many bilateral relations between Canada and the U.S. as they were under CUFTA, and
it introduces Mexico into the free trading game.”

NAFTA was negotiated in a very peculiar time. It was signed on December 17, 1992 (three years
after the CUFTA entered into force) and it entered into force on January 1, 1994 (right after the Uruguay
Round negotiations conclude). The timing is relevant becanse NAFTA’s provisions constitute a mixture
between the past (bilateral negotiations between Canada and the U.S.) and the future (the “expected”

agreements resulting from the GATT negotiations, especially those ones regulating sensitive sectors such

%1989 C.T.S. 3, H.R. Doc. No. 216, 100" Cong., 2d Sess. 297 (1988).

% See JOSEPH A. MC KINNEY, CREATED FROM NAFTA: THE STRUCTURE, FUNCTION, AND SIGNIFICANCE OF THE
TREATY’S RELATED INSTITUTIONS 9 (M.E. Sharpe, 2000).

¢7 President of Mexico, Carlos Salinas de Gortari (1988-1994).

% President of the United States of America, President George Herbert Walker Bush (1988-1992).

% A “double-bilateral” system in North America seemed inconvenient because “firms would have had an incentive
to locate in the United States rather than in Canada [or Mexico] in order to have unrestricted access to the entire
North American market.” Mc KINNEY, supra note 66, at 7-8,

0 “One positive effect of NAFTA has been to increase Canadian’s and Mexican’s awareness of each other.”
JOHNSON, supra note 20, at 3. “Before NAFTA, Canada’s trade with Mexico was minuscule in any case.” Mc
KINNEY, supra note 66, at 7.

" Fora deeper analysis of the CUFTA, see JOHNSON, supra note 20, at 10-12.

72 «[,..] while NAFTA is comprised largely of trilateral rules that apply equally 1o all three countries, in some
sectors NAFTA breaks down into separate sets of bilateral arrangements.” Jd. at 2. The bilateral arrangements
between Canada and the U.S. represent the commitments originally assumed under the Canada-U.S. Free Trade
Agreement. With respect to Mexico and the U.S., previous commitments were more informal, but nevertheless
existent.



17

as agriculture and textiles).” Some trade issues were therefore negotiated by the Parties in two different
contexts at the same time: multilaterally, within the Uruguay Round, and bilaterally or trilaterally within
the framework of NAFTA.™ At that time, the Parties did not know that those “overlapping negotiations”
would result in confusion and would be the subject matter of many disputes, as we will see throughout the
present thesis.

The idea behind NAFTA is economic cooperation, rather than political integration. As opposed to
the EU Member States, NAFTA Parties have maintained peaceful relations throughout the twentieth
century; they have learned how to live together with their huge differences and disparities, which are
perhaps even greater than those among the European countries. Also, the idea of sovereignty is still very
rooted in North America, and any threat to its; preservation meets strong condemnation. None of the
Parties are willing to transfer even the slightest amount of sovereignty to a supranational institution.”.
Therefore, as supranationalism plays no role within NAFTA, the relationships between the Parties are still
being carried out at the intergovernmental level.”®

In analyzing NAFTA, one has to distinguish between official and “hidden” (or non-official)
purposes of the Agreement.

The official purposes’’ are well known: to phase out tariffs, promote economic integration, secure

and increase investment, replace imports from third parties with local products and, in general, to

" For a detailed timeline of the various negotiations (i.c., CUFTA, NAFTA, GATT), see NAFTA Panel Review,
U.5.-Canada, supra note 26, at para. 33.

™ See id., at para. 34.

'S “For various historical reasons, the governments of Canada, the United States, and Mexico all have strong views
on sovereignty and place a high priority on preserving it.” JOHNSON, supra note 20, at. 4.

" 1t is improper to consider the NAFTA dispute seitlement mechanism (administered by the Trade Commission) as
a supranational procedure, because even if the panels’ decisions are somewhat binding on the governments, there is
no adjudicatory institution created with autonomous power. Panel decisions do not constitute precedents. See Dr.
Vega Canovas, supra note 63, at 18,

" For a detailed explanation of each Party’s reasons to enter into NAFTA, see JUDITH H. BELLO AND ALAN F.
HOLMER, THE NORTH AMERICAN FREE TRADE AGREEMENT: ITS MAJOR PROVISIONS, ECONOMIC BENEFITS, AND
OVERARCHING IMPLICATIONS 2-3 (Judith H. Bello et al. eds. 1994).
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facilitate the free flow of goods between the Parties’ territories.”® Some even say that NAFTA’s main
purpose was to bring Mexico into the privileged group of rich countries by stabilizing its economy: “the
countrics negotiated with a common vision, which was supporting Mexico in the process of becoming a
stable country.””

Nevertheless, there were other purposes for the creation of NAFTA: to block Asian trade in the
region (especially Japanese imports) by “encouraging direct investment in Mexico as an altemnative to

"% to raise U.S. power in the region and in the world,® to

investing or simply buying in East Asia,
maintain a balanced market power between the U.S., the EU, and Asia,” and to prevent Mexican
immigration.” These goals certainly reflect another reality, closer to monetary than to economic ideals.
The NAFTA Parties intended to liberalize trade between them in a limited way. As opposed to
the EU, NAFTA does not eliminate all barriers to trade.*® But liberalization existed in the U.S. before
NAFTA; in fact, the U.S. was already open in most industries to investment from elsewhere by the time
NAFTA entered into force.*® Canada’s market was fairly open too. Therefore, in real terms, only Mexico
experienced liberalization as a consequence of NAFTA:
NAFTA is based on the assumption that Mexico can and should get much more foreign capital
than it has in the past — if its business rules are clear and fair, and if its industries have secure
access to the American market. [...] Mexico is willing to bury its protectionist past precisely

because it expects to get a lot of cash in return. [...] These foreign funds will help Mexico
unleash its own domestic investment potential.*’

7 See Jennifer E. Harman, Mexican President Vicente Fox's Proposal for Expanding NAFTA into a European
Union-Style Common Market — Obstacles and Outlook, 7 NAFTA L. & Bus. REv. AM. 207, 211 (2001),

” Dr. Vega Canovas, supra note 63, at 18.

% WILLIAM A. ORME, JR., UNDERSTANDING NAFTA, MEXICO, FREE TRADE AND THE NEW NORTH AMERICA 290
(University of Texas Press, 1996). This argument also involves some certain labor policy: “[...] it is better for
American workers to have American companies investing in Mexico than in Thailand.” /4. at 309.

8 «“NAFTA only enhances the United States’ dominant role in international trade.” James M. Boyers, Globalization
and the United States Constitution: How Much Can It Accommodate? 5 IND. )..GLOBAL LEG STUD. 583,583 (1998).
82 «[...] underlying [NAFTA’s] text are the relationships of East and West.” BERMANN ET AL., supra note 45, at 31.
% “Full employment in Mexico will help its economic growth, discourage immigration 1o the US and also create
more wealth for Mexican consumers to buy United States and Canadian products. [...] These are the goals behind
NAFTA.” LESLIE ALAN GLICK, UNDERSTANDING THE NORTH AMERICAN FREE TRADE AGREEMENT 3 (Kluwer Law
and Taxation Publishers, 2d ed. 1994),

8 “NAFTA is about money and nothing else.” ORME, supra note 80, at 129.

% NAFTA Panel Review, U.S.-Canada, supra note 26, at para. 109.

% See ORME, supra note 80, at 130.

¥ 1d. at 129.



19

Accordingly, it seems that further integration within North America depends only on one thing:
the economic prosperity of Mexico.*® Only if this latter goal is accomplished, might the economic bloc
start thinking about taking the next step towards a customs union.

NAFTA’s general objective is provided by the first article of Chapter 1:

Article 101. Establishment of the Free Trade Area. The Parties to this Agreement,

consistent with Article XXIV of the General Agreement on Tariffs and Trade, hereby

establish a free trade area,™

The article is very broad and clear. It establishes a free trade area in accordance with a GATT
provision.”® More specific objectives are contained in NAFTA Article 102. Those related to the free
movement of goods are:

1. The objectives of this Agreement, as elaborated more specifically through its principles

and rules, including national treatment, most-favored-nation treatment and transparency,

are to:

(a) eliminate barriers to trade in, and facilitate the cross-border movement of, goods and

services between the territories of the Parties;

(b) promote conditions of fair competition in the free trade area; [...]"'

The above article can be divided into two parts.

First, it sets out the principles which provide the basis for implementing, applying, and

interpreting the Agreement: (i) national treatment®; (ii) MFN treatment™; and (iii) transparency.™ These

principles are GATT-based and they constitute the core of any free trade area. It is interesting to see that

8 See id. at 310.
% NAFTA art. 101.
% As we have seen in Section A of the present Chapter, Article XXIV provides that free trade areas are permitted
and desirable under the GATT, as long as they “4. [...] do not raise barriers to the trade of other contracting parties
g. ..J” GATT art. XX1V,

'NAFTA art. 102.
%2 “The principle of national treatment requires that a member state treat goods or service providers or investors or
nationals of other member states no less favorably than its own.” JOHNSON, supra note 20, at 4.
% “The MFN principle requires that if a member state extends an advantage to another member state, it must extend
the same advantage to all member states.” Id.
* Transparency can be understood in two different contexts: the first one refers to panel proceedings, which can be
either closed or open to the public; and the second one refers to the publication of national laws and regulations. In
NAFTA, the three Parties may attend the arbitral panel proceedings, even if the dispute is between only two of them
{NAFTA art. 2013}, and also each Party shall ensure that its laws, regulations, procedures, and administrative
rulings of general application related to the NAFTA are promptly published (NAFTA art. 1802).
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the only principle further regulated by NAFTA is “national treatment.”® The MFN and transparency are
not defined and are not explained by a specific NAFTA provision. Therefore, those principles have to be
applied and interpreted as in the GATT system.

Second, it establishes three obligations for the Parties: (i) elimination of barriers to trade (tariffs
and non-tariff barriers); (i) facilitation of the cross-border movement of goods and services™
(harmonization and mutual recognition); and (jii) promotion of conditions of fair competition (by
respecting and applying NAFTA/GATT principles).

The most visible and, therefore, removable barriers to trade are tariffs.”” A phase-out scheme was
immediately implemented upon NAFTA’s entry into force. Other non-tariff barriers were and are still
being combated, but their removal is more difficult because they can be disguised by the Parties under
supposed exceptions or justifications. Tariffs, non-tariff barriers, and the exceptions to free trade will be
analyzed in Chapters Three, Four, and Five, respectively.

b) Level of Economic Integration

Ten years after its creation, NAFTA has become the biggest free trade area in the world.”® Yet, as
stated above, it is important to keep in mind that NAFTA is only a free trade area, not a common market
such as the EU. The idea of a common market and the creation of a customs union were not even

considered in the NAFTA negotiations.” This means that each Party still maintains different external

% Article 301 of NAFTA provides that each Party shall accord national treatment 1o the goods of another Party in
accordance with Article 111 of the GATT, and as for that, such GATT provision is expressly incorporated into
NAFTA. See NAFTA art. 301.

% “The NAFTA will lead to a free market in goods, and liberalizes the markets for services and capital. It does not
create a free market for services, capital or labor.” APPLETON, supra note 22, at 1.

%7 See JACKSON, supra note 8, at 343.

% NAFTA comprises 368 million consumers among the three member countries. See Jennifer E. Harman, supra note
57 at 211. But... does size matter when determining the success of a market? “[...] size alone doesn’t matter that
much. [...] Our most tenacious competitor, Japan, has been spectacularly successful within and against the North
American market while remaining littte more than half North America’s size.” ORME, supra note 80, at 8.

% See Ambassador Ma. Teresa Garcia Segovia de Madero, Speech at the Embassy of Mexico in Canada (April 2,
2004) (transcript available at http.//www.embamexcan.com/embassy/speechabirl2-04 shtml).




