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II: _The Modern Approaches Pronosed by the Scholars

For at least fifty years, American legal scholars have engaged in

intense debate concerning the proper methodology by which choice E"

of law decisions should be made. Beginning under the impetus of the

J
work of Walter Wheeler Cook63, Ernest Lorenzen64, and David l‘i
Cavers65 who strongly criticized the traditional choice of law scheme, ,
1

one part of the case law turned its back on the territorial rules, and I

adopted a center of gravity approach. The criticism culminated in the |

work of Brainerd Currie6, which not only took exception to the

traditional approach but also proposed a new theory to replace it. |
Following this creative influence, many other scholars built up new ;
|

methods.

A/First Attempts Inspired by the "Proper Law" Approach

An openly admitted departure from the traditional approach was the

adoption of the so-called center of gravity method, first used by the

federal courts and in the courts of the New York State.67 By this

method, the courts searched for the state or the country having the

63/W.W. COOK, THE LOGICAL AND LEGAL BASIS OF THE CONFLICT OF LAWS (1942)

64/E. LORENZEN, SELECTED ARTICLES ON THE CONFLICT OF LAWS (1947)

65/D. Cavers, A Critique of the Choice of Law Problem, 47 HARV. L. REV. 173
(1933)

66/B, CURRIE, See supra, note 33

(1954); Rubin v. Irving Trust, 113 N.E. 2d 424
Chemical Co., 307 F.2d 950 (2nd Cir. 1962)

67/Auten v. Auten, 124 N.E. 2d 99
(1953); Hicks and Son v. L.T. Baker
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closest factual relationship with the subject-matter. One of the

|
leading case was Auten v. Auten68, Here the New York Court of ‘ i. |
Appeals used the method of the grouping of contacts, in order to find ’
the center of gravity of the contract. This method permitted the court i
to consider which rule would bring about the best practical result.
The court also stated that this method enabled the court to attribute
to the country with the greatest interest in the problem, paramount

control over the legal issues arising from a particular set of facts. It

would also permit the forum to apply the policy of the jurisdiction

most intimately concerned with the outcome of the particular
litigation.69 In this case, the court did not indicate whether one |
contact was more important then another in determining the center
of gravity of the contract. Nevertheless, it clearly indicated for the

first time, that the interests at stake and the policies underlying the

e e e e

potentially applicable laws must be considered when solving a choice
of law problem. This involves a careful scrutiny of the laws

|
| !
potentially applicable according to the circumstances at stake. | [

This new ad hoc approach was inspired by a number of writers | |
among whom Cook and Lorenzen should be mentioned. These two I

1

i

authors advocated for a pragmatic solution, taking into account socio-

economic criteria and the interests involved.

68/See supra, note 67

les., 351; H.C. Kom, The Choice of Law Revolution: A
v. 772, 821 (1989) [hereinafter cited as Kom, The

69/Lando, General Princip
Critique, 83 COLUM. L. RE
Choice of Law Revolution]




