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GEORGIA LAWREVIEW

Because the courts have spoken so often on the
constitutional status of racial preferences, there has
been a tendency to frame the discussion in terms of
individuals' rights and to emphasize procedural
matters. This, I submit, is regrettable because
achieving substantive racial justice is actually the
more fundamental moral concern.'

[T]he habit of ignoring race is understood to be a
graceful, even generous, liberal gesture. To notice is to
recognize an already discredited difference. To enforce
its invisibility through silence is to allow the black
body a shadowless participation in the dominant
cultural body.2

I. INTRODUCTION: THE GOLDEN ANNIVERSARY OF DESEGREGATION
AT THE UNIVERSITY OF GEORGIA

In this Fiftieth Anniversary of the desegregation of the
University of Georgia (UGA), we celebrate the contributions of the
foot soldiers who led the battle to desegregate the university and
helped advance democracy for persons of African descent. We also
recognize, at this historical moment, that while the desegregation
of UGA half a century ago centered on the admission of black
students barred from the university by state-sanctioned racist
policies,3 this civil rights milestone has led to a more inclusive
university for individuals from very diverse backgrounds and
cultures.

It is fitting that in this fiftieth year since UGA admitted its first
two African-American students, the university has admitted the

1 Glenn C. Loury, Foreword to WILLIAM G. BOWEN & DEREK BOK, THE SHAPE OF THE
RIVER, at xxiii (2d prtg. 2000).

2 TONI MORRISON, PLAYING IN THE DARK 9-10 (Vintage Books 1993) (1992).
3 See Holmes v. Danner, 191 F. Supp. 394, 396 (M.D. Ga. 1961) (holding that no public

university in Georgia may deny admission to an applicant "solely because of his race or
color").
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2012] (RE)CONSIDERING RACE IN EDUCATION

most diverse student body in its history. A record 480 African-
Americans were admitted to the freshman class of 2011,
comprising 8.9% of the entering class.4 The previous record was
set in 1995, when 440 African-American freshmen were accepted
to the university.5 Yet given that African-Americans comprise
more than 30% of the college-age population in Georgia,6 and
despite the progress UGA has made since 1961, much work still
needs to be done to ensure greater equality.

It is also fitting that in this fiftieth year of UGA's
desegregation, the university hired the inaugural endowed
professor named for Mary Frances Early, the first African-
American graduate of UGA. 7 Moreover, the Board of Regents
approved the Donald L. Hollowell Distinguished Professorship of
Social Justice and Civil Rights Studies,8 the first distinguished
professorship named for an African-American in the history of the
university.9 Hollowell was chief counsel for plaintiffs Hamilton
Holmes and Charlayne Hunter in the landmark Holmes v.
Dannerto case that led to the desegregation of UGA in 1961.11 The
creation of these positions represents an impressive step forward.

The Fiftieth Anniversary provides an opportunity to reflect on
how far we have come, articulate future goals, and determine how

4 Record Number of Black Freshmen at the University of Georgia, J. BLACKS IN HIGHER
EDUC. (Aug. 25, 2011), http://www.jbhe.com/2011/08/record-number-of-black-freshmen-at-th
e-university-of-georgial.

5 Id.
6 Id.
I The story of Mary Frances Early's struggle at UGA was featured in Foot Soldier for

Equal Justice: Part I: Horace T. Ward and the Desegregation of the University of Georgia
(Georgia Public Television broadcast Feb. 28, 2000) [hereinafter Foot Soldier for Equal
Justice].

8 Minutes of the Meeting of the Board of Regents of the University System of Georgia (Aug.
10-11, 2010), http://www.usg.edu/regents/documents/board-meetings/minutes_08_2010.pdf.
For sources on Donald L. Hollowell's civil rights work, see generally LOUISE HOLLOWELL &
MARTIN C. LEHFELDT, THE SACRED CALL: A TRIBUTE TO DONALD HOLLOWELL-CIVIL RIGHTS
CHAMPION (1997); Donald L. Hollowell: Foot Soldier for Equal Justice (Georgia Public
Television broadcast 2010).

9 Press Release, Wendy Fowler Jones, Univ. of Ga., UGA Announces the Endowment of
the Donald L. Hollowell Professorship (Apr. 16, 2010), http://news.uga.eduireleases/article/
donald-i.-hollowell-professorship/.

1o 191 F. Supp. 394 (M.D. Ga. 1961).
11 See id. at 396.
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best to overcome contemporary challenges to achieving greater
diversity and inclusiveness throughout the university. It is
commendable that the UGA School of Law commemorated the
anniversary by sponsoring this Symposium entitled. "Civil Rights
or Civil Wants" and by hosting a reenactment of the Holmes trial.12

Though UGA and other institutions of higher education have miles
to go before equity and parity become a reality, these are
important steps in the continuous struggle for equal opportunity.

This Essay provides a brief history of the struggle to
desegregate the University of Georgia, contextualizing this
struggle within the broader history of the desegregation of higher
education. Drawing upon Derrick A. Bell's theory of interest-
convergence,' 3 it examines recent court decisions that have altered
the social and political landscape of public discourse with respect
to the consideration of race in education, the value of diversity,
and the way we address racial inequality in a presumptively "post-
racial" society. Specifically, this Essay interrogates the shift in
jurisprudence on questions of race from an emphasis on remedying
racial discrimination and inequality to a focus on diversity,
particularly with respect to the legal justification or disavowal of
racial consideration under affirmative action programs and the
constitutionality of raced-based desegregation.

Importantly, the invalidation of racial consideration in a
number of recent federal cases suggests that racial equality no
longer represents a compelling public interest, moral, legal, or
civic rationale for desegregation. 14 Instead, "colorblind" social

12 A Re-enactment of the Holmes-Hunter Trial and Legal Panel, UNIV. OF GA. SCHOOL OF
LAw (Feb. 25, 2011), http://digitalcommons.law.uga.edullectures-pre-archlectures_other/46/.

13 See generally Derrick A. Bell, Jr., Brown v. Board of Education and the Interest-
Convergence Dilemma, 93 HARV. L. REV. 518 (1980).

14 See Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 747-48
(2007) (holding that Seattle could not assign students to schools on a racial basis); Hopwood v.
Texas, 78 F.3d 932 (5th Cir. 1996). Hopwood was the first successful legal challenge to a
university's affirmative action policy in student admissions since Regents of the Univ. of Cal. v.
Bakke, 438 U.S. 265, 320 (1978) (holding the special admissions program invalid). However,
the Supreme Court abrogated the Hopwood decision in 2003. See Grutter v. Bollinger, 539
U.S. 306, 343 (2003) (holding that "the Equal Protection Clause does not prohibit the Law
School's narrowly tailored use of race in admissions decisions to further a compelling interest
in obtaining the educational benefits that flow from a diverse student body").
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policies and appeals to diversity have increasingly usurped racial
equality and justice as civic imperatives in twenty-first century
American society.' 5 In principle, the desire to establish racial
neutrality is a commendable ideal. However, in the face of
unprecedented levels of social inequality, ahistorical colorblind
policies amount to socially irresponsible delusions that place
theory and procedural questions over more pragmatic human
concerns.16

As a backdrop to the historic struggle against state-sponsored
Jim Crow laws, this Essay also examines the intricacies of the
NAACP's legal strategy to defeat segregation and discusses how
public higher education became a focal point in the battle for civil
rights. The story of Horace T. Ward's struggle to enroll in the
UGA School of Law sheds light on the arc of the university's
desegregation history 7 and illuminates how Ward v. Regents of the
University System of Georgia'8-the first lawsuit that sought to
dismantle segregation at the university-set a precedent for legal
strategy in the Holmes case. Finally, this Essay attempts to
elucidate significant questions that will assist universities in
addressing current disparities in the admission and retention of
underrepresented students.19

15 See Reva B. Siegel, The Racial Rhetorics of Colorblind Constitutionalism: The Case of
Hopwood v. Texas, in RACE AND REPRESENTATION: AFFIRMATIVE ACTION 29, 30 (Robert Post
& Michael Rogin eds., 1998) (arguing that "the rhetoric of colorblind constitutionalism" can
be invoked to protect racial stratification).

16 See IRA KATNELSON, WHEN AFFIRMATIVE ACTION WAS WHITE: AN UNTOLD HISTORY OF
RACIAL INEQUALITY IN TWENTIETH-CENTURY AMERICA 142-62 (2005); see also W.E.B. DU
Bois, AUTOBIOGRAPHY OF W.E.B. DUBOIS: A SOLILOQUY ON VIEWING MY LIFE FROM THE
LAST DECADE OF ITS FIRST CENTURY 303-07 (1968). For a comparative and in-depth
analysis of how increased social equality enhances the health of societies, see generally
RICHARD WILKINSON & KATE PICKETT, THE SPIRIT LEVEL: WHY GREATER EQUALITY MAKES
SOCIETIES STRONGER (2009).

17 For a history of the desegregation of the UGA and Horace T. Ward's quest to enter the
School of Law, see generally MAURICE C. DANIELS, HORACE T. WARD: DESEGREGATION OF
THE UNIVERSITY OF GEORGIA, CIVIL RIGHTS ADVOCACY, AND JURISPRUDENCE (Howard Univ.
Press, reprt. 2004). See also Foot Soldier for Equal Justice, supra note 7; ROBERT A. PRATT,
WE SHALL NOT BE MOVED: THE DESEGREGATION OF THE UNIVERSITY OF GEORGIA (2002).

18 191 F. Supp. 491 (N.D. Ga. 1957).
19 According to a guidance on the voluntary use of race to further the compelling interest

of achieving diversity in postsecondary education published by the Civil Rights divisions of
the Departments of Justice and Education in December 2011.
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II. AFFIRMING DIVERSITY AT THE EXPENSE OF THE PRINCIPLE OF

RACIAL EQUALITY

As Professor Derrick Bell argues in his theory of interest-
convergence, "[b]lack rights are recognized and protected when
and only so long as policymakers perceive that such advances will
further interests that are their primary concern."20 This principle
speaks to the heart of what the social construction of race in
America has always been about: the competing interests and
intersecting economies of wealth, education, and power. Bell
asserts that white institutions have not historically advanced the
interests of African-Americans through integration or inclusion
without accruing equal or greater benefit to themselves or their
interests in the process.2t

Bell's argument is supported by the social history of race in the
United States and the contemporary assault on affirmative action
in favor of race-neutral admissions policies that, regardless of their
intent, have a race-specific impact on underrepresented

the benefits of participating in diverse learning environments flow to an
individual, his or her classmates, and the community as a whole. These
benefits greatly contribute to the educational, economic, and civic life of
this nation. . . . Interacting with students who have different perspectives
and life experiences can raise the level of academic and social discourse
both inside and outside the classroom; indeed, such interaction is an
education in itself. By choosing to create this kind of rich academic
environment, educational institutions help students sharpen their critical
thinking and analytical skills.

CIVIL RIGHTS Div., U.S. DEP'T OF JUSTICE & OFFICE FOR CIVIL RIGHTS, U.S. DEP'T OF EDUC.,
GUIDANCE ON THE VOLUNTARY USE OF RACE TO ACHIEVE DIVERSITY IN POSTSECONDARY

EDUCATION 1 (Dec. 2, 2011). Therefore, while the authors of this Essay maintain that
addressing past discrimination, ensuring racial equality, and promoting social justice are
more substantive reasons to implement affirmative action programs, we recognize the
educational value of diversity and affirm its importance to the intellectual and social
development of elementary, secondary, and postsecondary students. Similarly, diversity
among staff, faculty, and administrators in higher education is equally important and
should not be limited to the consideration of race. Ultimately, ensuring a critical mass of
students from diverse backgrounds should be part of the institutional mission of all public
and private universities.

20 DERRICK BELL, SILENT COVENANTS: BROWN V. BOARD OF EDUCATION AND THE

UNFULFILLED HOPES FOR RACIAL REFORM 49 (2004).
21 See id. at 49-58 (pointing to three historical examples of interest-convergence to

support Bell's claim).
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of white applicants, Ward lost his case on February 12, 1957.115
Basing his decision on technical grounds, Judge Hooper cited
Ward's enrollment at another law school as his primary reason for
ruling against Ward.116 Hooper opined that Ward's entrance at
Northwestern was clearly reason enough for the court to dismiss
the case.117 Hooper did not rule on whether Ward's application
was denied due to his race."18 The tenor of Hooper's decision is
echoed in current racial discourse in the United States, which is
characterized by avoidance, denial, and an emphasis on procedural
arguments.119

After the Hooper decision, Ward returned to Northwestern and
completed his law degree in 1959.120 Upon his graduation,
Hollowell invited Ward to join his law firm.121 Ironically, Ward's
first major case, Holmes v. Danner, was almost a carbon copy of
his own lawsuit ten years earlier. Hamilton Holmes and
Charlayne Hunter sought admission to UGA and-after an FBI-
style interrogation by university officials-were eventually

115 Judge Rules Against Ward's Bid to Enter Segregated School, ATLANTA DAILY WORLD,
Feb. 13, 1957, at 1.

116 Excerpts from Decision in the Ward Case, ATLANTA J., Feb. 13, 1957, at 10.
117 See id. (excerpting holding that the claims were moot).
118 DANIELS, supra note 17, at 96.
119 In Parents Involved the Supreme Court declined to recognize racial balancing, or the

assigning of students to achieve racial integration, as a compelling state interest
warranting the district to take race under consideration. See Parents Involved in Cmty.
Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 702-03, 721 (2007). This shifted the emphasis
of the case from the question of racial inequality and segregation to diversity and the
procedure devised by the school district to assign students based on race. Id. at 727.
Essentially, the ruling prioritizes the question of how race-conscious programs are
implemented and whether they are sufficiently narrowly tailored to prevent a disparate
impact on whites over the question of racial segregation, which is not unconstitutional if it
is a function of de facto residential segregation and not a result of laws that discriminate
against one group or another on the basis of race. See id. at 702-03, 727. What the ruling
fails to consider, however, is the fact that racial segregation in schools is a function of
residential segregation, which is inextricably linked to socioeconomic inequalities that are
related to the legacy of Jim Crow laws, policies, and practices. The Court's logic sets a legal
precedent for the allowance of racial segregation as long as it is not legally enforced by the
state. More importantly, perhaps, this decision points to the limitations of the law in
ensuring desegregation.

120 DANIELS, supra note 17, at 118.
121 HOLLOWELL & LEHFELDT, supra note 8, at 5.

24
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rejected.122 They filed suit on September 2, 1960, and asked for a
speedy hearing in the U.S. District Court for the Middle District of
Georgia on their motion for a preliminary injunction to prohibit
the university from denying them admission due solely to their
race.123 As in Ward's case, the central issue was simply whether
the university administered admissions in a racially
discriminatory manner.124

A moment of poetic justice occurred in Holmes when Hollowell
directed UGA President Aderhold to reveal to the court that a man
he had described as lacking the mind to be a lawyer had not only
graduated from Northwestern Law School and passed the bar but
was at the lawyers' table as counsel for Holmes and Hunter.125

Despite state and university officials' insistence that Holmes and
Hunter were not rejected due to their race, NAACP counsel
Motley, Ward, and Hollowell, with the help of law clerk Vernon
Jordan, presented incontrovertible evidence supporting the
plaintiffs' claim of racial discrimination.126 On January 6, 1961,
Judge William A. Bootle ordered the immediate admission of
Holmes and Hunter.127 Bootle declared, "Had plaintiffs been white
applicants to the University of Georgia both would have been
admitted to the university not later than the beginning of the fall
quarter, 1960."128 Despite a barrage of appeals and even a threat

122 See Holmes v. Danner, 191 F. Supp. 394, 407-08 (M.D. Ga. 1961) (listing series of
questions posed to Holmes in his interview "which had probably never been asked of any
applicant before"); Interview with Hamilton E. Holmes, in Atlanta, Ga. (Feb. 24, 1995).

123 Anne S. Emanuel, Turning the Tide in the Civil Rights Revolution: Elbert Tuttle and
the Desegregation of the University of Georgia, 5 MICH. J. RACE & L. 1, 14 (1999); see also
DANIELS, supra note 17, at 123.

124 Constance Baker Motley, Remarks on Holmes-Hunter Lecture, 5 HARv. BLACKLETIER
J. 1, 5 (1988); Interview with Constance Baker Motley, in N.Y.C., N.Y. (Mar. 30, 1995).

121 Transcript of Record at 143-46, Holmes, 191 F. Supp. 394 (No. 450) (on file with Fed.
Records Ctr., East Point, Ga.); see also Interview with Hamilton E. Holmes, in Atlanta, Ga.
(Feb. 24, 1995); Hamilton Earl Holmes: The Legacy Continues (Georgia Public Television
broadcast Jan. 25, 2004).

126 See Holmes, 191 F. Supp. at 401-09; VERNON E. JORDAN, JR. WITH ANNETTE GORDON-
REED, VERNON CAN READ!: A MEMOIR 138-43 (2001); Interview with Vernon E. Jordan, Jr.,
in Washington, D.C. (Feb. 28, 1997).

127 Holmes, 191 F. Supp. at 410.
128 J.W. PELTASON, FIFTY-EIGHT LONELY MEN: SOUTHERN FEDERAL JUDGES AND SCHOOL

DESEGREGATION 114 (1961).

545
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by then-Governor Ernest Vandiver to close the university in
response to the court order, Fifth Circuit Court of Appeals Judge
Elbert Tuttle and, ultimately, the U.S. Supreme Court affirmed
Bootle's ruling.129 Bootle subsequently issued an order forbidding
Governor Vandiver from closing the university.130

Bootle found that university officials had rigged the admissions
process to block Holmes's and Hunter's applications.131 In his
opinion, Bootle noted that Aderhold had denied Ward admission to
the law school ten years earlier based on "evasive, inconsistent and
contradictory" statements, almost the same thing said about
Holmes in the Holmes case.132 Hamilton E. Holmes and Charlayne
Hunter crossed the 175-year-old color line at the University of
Georgia on January 9, 1961.

The Holmes victory represented a major turning point for
democracy in Georgia. Notably, Mary Frances Early was admitted
to graduate school at UGA a few months following the admission
of Holmes and Hunter, and on August 16, 1962, Early became the
first black student to graduate from UGA.as

The Holmes triumph also had an impact beyond UGA. In Fall
1961, the Atlanta Public Schools admitted their first black
students to previously all-white schools,134 and in the same year,
Georgia Institute of Technology opened its doors to black
students. 35 One year later the Georgia State College of Business
(now Georgia State University) admitted its first black students. 36

The momentum created by the desegregation of Georgia's flagship

129 See Danner v. Holmes, 364 U.S. 939 (1961) (denying motion to vacate Judge Bootle's
ruling); see also ANNE EMANUEL, ELBERT PARR TUTILE: CHIEF JURIST OF THE CIVIL RIGHTS
REVOLUTION 189-90 (2011); Emanuel, supra note 123, at 5; Interview by Clifford Kuhn
with Judge Elbert Tuttle 24-25 (Apr. 10, 1992) (on file with Ga. State Univ. Special
Collections).

130 Interview with William A. Bootle in Macon, Ga. (June 14, 2000).
131 Holmes, 191 F. Supp. at 402.
132 Id. at 408.
133 Andrea Jones, Pioneer at UGA May Get His Due, ATLANTA J.-CONST., Feb. 18, 2007, at

Al.
13 Alton Hornsby, Jr., Black Public Education in Atlanta, Georgia, 1954-1971: From

Segregation to Segregation, 76 J. NEGO HIST. 21, 21-29 (1991).
135 BENJAMIN GRIESSMAN, SARAH JACKSON & ANNIBEL JENKINS, IMAGES AND MEMORIES

OF GA TECH: 1885-1985, at 208 (1985).
136 Ga. State Admits First Negro, ATLANTA INQUIRER, June 23, 1962.
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2012] (RE)CONSIDERING RACE IN EDUCATION

institution also influenced other leading public and private
colleges in the Deep South. 3 7 Shortly after the Holmes victory,
despite grandstanding by Governors Ross Barnett and George
Wallace and the accompanying riotous mobs, the University of
Mississippi in 1962 and the University of Alabama in 1963
admitted their first black students. 38

Holmes, Hunter, and Early-along with their families, their
lawyers, and the lesser-known foot soldiers who supported their
struggles, as well as the fair-minded judges who ruled in their
favor-should rightly be celebrated for helping to realize the
promise of democracy. So it is indeed fitting to pause on this
Fiftieth Anniversary to reflect on the desegregation of UGA and its
impact on diversity and inclusiveness in Georgia and nationwide.
It is equally important, however, to set goals that chart a course to
greater diversity, inclusiveness, and equality.

From Holmes, Hunter, Early, and others, we learn that the true
patriot is one who refuses to accept injustice and who, even at
great personal risk, engages in creative forms of resistance for the
cause of freedom, equality, and democracy. Holmes and Hunter
encountered open hostility and violence in response to their
presence at UGA.139 A riot erupted outside Hunter's dormitory
room during her first night on campus, and although she was
unharmed, rocks and other objects were thrown at her room, fires
were ignited, windows were broken, and belligerent crowds
chanted racial insults.140

137 See, e.g., Emory Univ. v. Nash, 127 S.E.2d 798, 799 (Ga. 1962) (discussing
desegregation of Emory University); MOTLEY, supra note 57, at 162-92 (discussing
desegregation of the University of Mississippi); PHINIZY SPALDING, THE HISTORY OF THE
MEDICAL COLLEGE OF GEORGIA 209-10 (1987) (chronicling desegregation at the Medical
College of Georgia in 1967); Alan Scot Willis, A Baptist Dilemma: Christianity,
Discrimination, and the Desegregation of Mercer University, 80 GA. HIST. Q. 595, 611 (1996)
(noting that the integration of Mercer University in 1963 brought it in line with UGA).

138 See CLARK, supra note 57; EAGLES, supra note 57; DAVID G. SANSING, THE UNIVERSITY
OF MISSISSIPPI: A SESQUICENTENNIAL HISTORY 281 (1999).

139 Press Release, NAACP, NAACP Deplores Campus Mob Action in Georgia (Jan. 12,
1961) (on file with author).

140 CHARLAYNE HUNTER-GAULT, IN MY PLACE 182-83, 189 (1992); Robert Cohen, 'Two,
Four, Six, Eight, We Don't Want to Integrate"- White Student Attitudes Toward the
University of Georgia's Desegregation, 80 GA. HIST. Q. 616, 617-19 (1996).
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After the riot, William Tate, dean of students, suspended
several students.141 One student, arguing for reinstatement,
conveyed a poignant lesson that reflects the importance of moral
authority among our leaders. His words resonate as powerfully
today as they did fifty years ago. In his letter to Dean Tate, he
wrote:

I will admit that the integration of the University
went contrary to everything I have ever been taught. I
know, for a while, my feelings were other than
temperate-just as the feelings and acts of the Georgia
Legislature, three Governors, and the vast majority of
the Citizens of Georgia have been far from temperate
on the integration subject. . . . I do not believe,
however, that I have been any slower in accepting the
situation than has the group enumerated above.
Certainly, I should not be held to a higher standard in
my youth than these men of experience and
maturity.142

The tone and candor of this student's letter level an indictment
against the systemic cultural and institutional racism that
characterized the state-sponsored discrimination against African-
Americans. The student's argument offers insight into what
desegregation represented to generations of white Americans
raised under the tyranny of Jim Crow. This young man's letter
encapsulates the lessons we should bear in mind when we think
about the kind of country we want our children to inherit.

Despite the racial tensions, Holmes and Hunter both graduated
from the UGA in 1963.143 Holmes, elected to Phi Beta Kappa,
went on to become a highly respected orthopedic surgeon,144 while
Hunter has achieved both fame and professional success as a

141 PRATT, supra note 17, at 95-96.
142 Letter from Cecil G. Davis, Former Univ. of Ga. Student, to William Tate, Dean of

Men, Univ. of Ga. (Jan. 23, 1961) (on file with the Univ. of Ga. Libraries).
us HUNTER-GAULT, supra note 140, at 244-46.
144 Id. at 244, 247.
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journalist.145  Early went on to have a distinguished career in
music education.146

IV. REFRAMING THE DisCUSSION OF AFFIRMATIVE ACTION

As Derrick Bell contends, the extent to which African-
Americans have gained access to institutions that allow them to
compete in American economic and political life has historically
been contingent upon the level of interest-convergence between
African-Americans and white Americans.147 Periods of greater
interest-convergence have been marked by increased access to
education, levels of political participation, and de jure legal
protections for the civil rights of African-Americans. At the civil
and institutional levels, programs such as affirmative action have
enabled the progressive gains of the modern-day civil rights
movement to take root within American culture.

However, the erosion of affirmative action, accompanied by
mass incarceration and the resulting political disenfranchisement
of large segments of the African-American community, suggest
that the gains of the civil rights movement are not only
threatened, but are particularly vulnerable to being lost.
Moreover, the contemporary debate over the definition and
implementation of affirmative action supports Bell's argument
that the social advancement or inclusion of underrepresented
racial groups has always depended upon a convergence of interests
between these groups and the perceived interests of white
Americans. 148 For social programs like affirmative action to have a
positive, meaningful, and lasting impact on decreasing social
inequalities, institutional inclusion must not be perceived to come
at the expense of white America. To overcome the political reality
of interest-convergence and the sense of entitlement associated
with white privilege, the discussion of affirmative action must be

145 DANIELS, supra note 17, at xii.
146 Id. at 158, 162-63.
14 See BELL, supra note 20, at 49-58.
148 See MOISES F. SALINAS, THE POLITICS OF STEREOTYPE: PSYCHOLOGY AND AFFIRMATIVE

ACTION 16-20 (2003).
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reframed in ways that emphasize social inequalities in education
and wealth, which are inextricably linked to the historic and
contemporary relationship between race and class in American
society.

Coupled with the history of racialized political inequality,
America's cultural investment in the ideology of liberal
individualism makes honest conversation about systemic racism
difficult at best. In the absence of sustained public discourse
acknowledging the reality of institutionalized racism, the debate
over affirmative action will continue to be framed in ways that
misrepresent the central issue: racial inequality. When we
discredit the impact of Jim Crow segregation and lingering racism
in American society, we preemptively make the consideration of
race tantamount to racial discrimination. "For example," writes
Professor Emilye Crosby, "a majority of the Supreme Court seems
unable to distinguish between legally-required segregation in the
service of white supremacy and race-conscious policies designed to
offset the pernicious legacies of state-sponsored inequality."149

. The Court's inability to recognize this distinction makes the
very subject of race anathema to the ideal of American democracy
in a nation that ignores the legacy of racial discrimination and
mandates legal and political colorblindness with regard to
continuing inequalities. Operating under the guise of liberal
individualism, colorblind racism not only masks socially
significant variables that impact marginalized communities; it also
conflates causes and effects, such that the consideration of race is
viewed as the cause of racism, when in fact past racial injustices-
such as "legally-required segregation in the service of white
supremacy"-warrant the consideration of race. Indeed, the very
construction of race in American social history warrants its critical
reconsideration within the context of affirmative action.

As racial demographics shift, ensuring diversity at all levels of
American society becomes ever more important to establish a just
and equal society and to guarantee our ability to compete in a
global economy. However, diversity is not, nor should it be, the

149 EMILYE CROSBY, CIVIL RIGHTS HISTORY FROM THE GROUND UP: LOCAL STRUGGLES, A
NATIONAL MOVEMENT 15 (2011).
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primary moral, rhetorical, or legal justification for affirmative
action. Unfortunately, "as the beneficiaries of affirmative action
have increased," writes Steven A. Holmes, "its moral rationale has
changed. Supporters now speak as much of achieving diversity in
a work force or on a college campus as they do of making up for
past racism or preventing current discrimination. But while
diversity may be a noble goal, it does not necessarily mesh with
the original idea of affirmative action: helping to overcome the
vestiges of slavery and Jim Crow."o50 In allowing diversity to serve
as the primary justification for affirmative action, proponents of
the initiative sacrifice the principles of justice and equality on the
altar of ephemeral political expediency. Paradoxically, then, the
contemporary emphasis on diversity within public discourse on
race in higher education has become a means of evading the
realities of race and class inequality in American society.

Furthermore, it is hypocritical to argue that the jurisprudence of
the Supreme Court-which was responsible for sanctioning and
perpetuating racial inequalities during the Jim Crow era, but later
played a significant role in changing exploitive institutions during
the modern civil rights movement 51-cannot or should not account
for the existence of racism in its interpretation of the law. Such
arguments are ahistorical and fallacious, especially in light of the
statements of former Supreme Court Justice William H. Rehnquist,
who wrote in a 1952 memo prepared for Justice Robert H. Jackson,
"I realize it is an unpopular and unhumanitarian position, for which
I have been excoriated by 'liberal' colleagues, but I think Plessy v.
Ferguson was right and should be reaffirmed." 5 2

150 Steven A. Holmes, Defining Disadvantage Up to Preserve Preferences, in SEX, RACE,
AND MERIT: DEBATING AFFIRMATIVE ACTION IN EDUCATION AND EMPLOYMENT 32-33 (Faye
J. Crosby & Cheryl VanDeVeer eds., 2000).

151 See DARON ACEMOGLU & JAMES A. ROBINSON, WHY NATIONS FAIL: THE ORIGINS OF
POWER, PROSPERITY AND POVERTY 351-57, 414-19 (2012) (discussing the influence of
Supreme Court jurisprudence on society and race).

152 Adam Liptak, New Look at an Old Memo Casts More Doubt on Rehnquist, N.Y. TIMES
(Mar. 19, 2012), available at http://www.nytimes.com/2012/03/20/us/new-look-at-an-old-memo-
casts-more-doubt-on-rehnquist.html? -r=1. See generally Brad Snyder & John Q. Barrett,
Rehnquist's Missing Letter: A Former Law Clerk's 1955 Thoughts on Justice Jackson and
Brown, 53 B.C. L. REV. 631 (2012) (examining how this letter offers insight into how
Rehnquist viewed the Warren Court).
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Rehnquist's memo not only indicated his support for the 1896
decision that "separate but equal" facilities were constitutional,
but also demonstrated the way in which his interpretation of the
law, albeit as a clerk for.Justice Jackson, was informed by his
recognition and subsequent disregard of the fact that racial
segregation is "unhumanitarian." Rehnquist's abstract belief in
symmetrical treatment under the law allowed him to argue that
"separate but equal" should be "reaffirmed," despite his own
admission that such a position is morally reprehensible.
Rehnquist's willingness to ignore the realities of racism that made
racial separation fundamentally unequal in 1952 is consistent with
the Supreme Court's refusal to account for the existence of racial
inequality in its deliberations on the constitutionality of
affirmative action today.

Despite the historic Brown v. Board of Education decision, a
majority of Justices on the Supreme Court in recent years have
either ignored or refused to acknowledge the historical legacy and
persistence of racism in their interpretation of the Constitution.
Collectively, such jurisprudence may be characterized as a willful
evasion of social facts in favor of post-racial fictions that provide
the idealized constitutional basis for the legal erosion of
affirmative action. This erosion is the hallmark of colorblind
racism, which may be defined simply as the attempt to rationalize
racial inequality by ignoring race altogether. Ultimately, the
constitutionality of affirmative action raises the greater question
of how the intent or spirit of the U.S. Constitution should be
interpreted, a question that can only be answered by the Justices
themselves. 53

The conversation around race in America is always political,
but it need not be ideological. Where clear disparities persist, we
should work collectively to correct them-regardless of whether
their root causes are racial and without engaging in knee-jerk
accusations of individual racism. To engender a genuinely post-
racial society, inequities created by centuries of racial inequality
must be addressed first. This cannot be achieved by ignoring race

153 See generally LAURENCE H. TRIBE, THE INVISIBLE CONSTITUTION (2008).
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in favor of colorblindness or racial neutrality. 'That race should be
irrelevant is certainly an attractive ideal," writes Professor
Charles Mills, "but when it has not been irrelevant, it is absurd to
proceed as if it had been."15 4 Professor Eduardo Bonilla-Silva's
analysis of how colorblind racism enables the persistence of racial
inequality in the United States further demonstrates that race-
neutral policies contribute to the creation of legally invisible forms
of discrimination.15 5  This invisibility functions within the
ideological framework of liberal individualism advanced by post-
civil rights era conservatives for whom "race now means racism,
especially when it is used to define or defend the interests of a
minority community."156

Overcoming racial inequality cannot be achieved by treating
diversity as its proxy or as a social panacea. To ensure racial
equality, we must recognize the inextricable relationship between
the realities of race and class in every facet of American society
and create social policies grounded in this reality. Once greater
systemic equality is achieved and we no longer use the most
fortunate among us as counter-factual examples in obtuse
arguments against the existence of racism, perhaps the very idea
of race can be replaced by a genuine understanding of human
difference and variation. Until then, however, racial consideration
is necessary to ensure equal opportunity and proportional
representation in higher education.

V. CONCLUSION

On August 6, 1965, President Lyndon Johnson signed the
Voting Rights Act. On the same day, speaking from the
President's Room of the Capitol Rotunda, Johnson reflected on the
racial oppression of black Americans:

154 CHARLES W. MILLS, BLACKNESS VISIBLE: ESSAYS ON PHILOSOPHY AND RACE 41 (1998).
15 See EDUARDO BONILLA-SILVA, RACISM WITHOUT RACISTS: COLOR-BLIND RACISM AND

THE PERSISTENCE OF RACIAL INEQUALITY IN THE UNITED STATES 25-32, 47-48, 177-79
(2003).

156 See NIKHIL PAL SINGH, BLACK IS A COUNTRY: RACE AND THE UNFINISHED STRUGGLE
FOR DEMOCRACY 10-14 (2005).
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It is nothing less than granting every American Negro
his freedom to enter the mainstream of American
life.... For centuries of oppression and hatred have
already taken their toll. It can be seen, throughout
our land in men without skills, in children without
fathers, in families that are imprisoned in slums and
in poverty.157

Nothing demonstrates the legacy of institutionalized oppression
in the United States more clearly than the dramatic history of
racial segregation in higher education, whereby state-sanctioned
policies barred African-Americans like Horace T. Ward from many
prominent state-supported colleges and universities. The
centuries of oppression that excluded African-Americans from
many educational opportunities and the intervening years of
benign neglect can be seen in the gross racial disparities in higher
education today. Notwithstanding the triumphs in desegregation
that many institutions of higher education made during the
twentieth century, as examined in this Essay, and despite
subsequent racial progress, there continues to be a
disproportionately low number of African-American students and
faculty in higher education, and uneven levels of educational
attainment and graduation rates for African-American students as
compared to their white counterparts. 5 8 Clearly, the morally
reprehensible state-sanctioned segregation in American higher
education has taken its toll.

With roots as far back as President Franklin Roosevelt's 1941
Executive Order 8802, which forbade discrimination in
employment in defense industries and government on the basis of

167 Remarks in the Capitol Rotunda at the Signing of the Voting Rights Act, 2 PUB.
PAPERS 409 (Aug. 16, 1965).

158 See NAT'L CTR. OF EDUC. STATISTICS, U.S. DEP'T OF EDUC., DIGEST OF EDUCATION
STATISTICS: 2010, at 24-25 tbl.8, 26-27 tbl.9, 28 tbl.10, 29 tbl.11, 30-31 tbl.12, 33 tbl.14
(2011) (charting educational attainment data); KUL B. RAI & JOHN W. CRITZER,
AFFIRMATIVE ACTION AND THE UNIVERSITY: RACE, ETHNICITY, AND GENDER IN HIGHER
EDUCATION EMPLOYMENT 36-41 (2000); see also Features: Black Student College
Graduation Rates Remain Low, But Modest Progress Begins to Show, J. BLACKS IN HIGHER
EDUC., http://www.jbhe.com/features/50_blackstudent-gradrates.html (comparing 2005
graduation data with prior years).
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race, creed, color, or national origin, 59 the Civil Rights Act of 1964
laid the foundation for affirmative action policy.160 Affirmative
action programs were designed to reverse the effects of a long
history of overt discrimination.' 61 For example, the programs
extended minorities and women preference in employment and
university admissions to compensate for past and present
discrimination. As a result, affirmative action policies were
responsible for briefly expanding black enrollment at major
colleges and universities starting in the late sixties.162

Affirmative action programs and the accompanying gains in
black enrollment were short-lived, however, due in part to the
Bakke decision.163 The Court regarded the University's denial of
Allan Bakke, an unsuccessful medical school applicant, in order to
increase the number of minority students as "reverse
discrimination."164 The ruling was a major obstruction in the
struggle to achieve equity and parity. Justice Thurgood Marshall,
in his dissent from the majority opinion, opined that America was
not even close to becoming a color-blind society: "The dream of
America as a great melting pot has not been realized for the
Negro; because of his skin color he never even made it into the
pot."165 Marshall's colleague, Justice Harry Blackmun, summed it
up simply, but profoundly: "In order to get beyond racism, we must
first take account of race."166

From a moral standpoint, in light of the overt, state-sponsored
history of discrimination at institutions of higher education, it is
imperative to renew the consideration of race in college

159 Exec. Order No. 8802, 6 Fed. Reg. 3109 (June 27, 1941).
160 For a brief history of affirmative action, see RAI & CRITZER, supra note 158, at 1-8.
161 THOMAS C. HOLT, CHILDREN OF FIRE: A HISTORY OF AFRICAN AMERICANS 356 (2010)
162 See Robin D.G. Kelley, Into the Fire: 1970 to the Present, in To MAKE OUR WORLD

ANEW: A HISTORY OF AFRICAN AMERICANS 543, 565, 567 (Robin D.G. Kelley & Earl Lewis
eds., 2000).

163 See supra notes 31-32, 44 and accompanying text.
164 Id. at 572-73; see also SALINAS, supra note 148, at 27-30. According to Salinas, "There

is no evidence of systemic discrimination against whites in higher education admissions."
Id. at 29.

165 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 400-01 (1978) (Marshall, J.,
dissenting).

166 Id. at 407 (Blackmun, J., dissenting).
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admissions. Justice in America will never be fully achieved until it
includes the principle of racial justice. This requires race-
conscious policies to mitigate the legacy of state-sanctioned racial
discrimination and its lingering effects.

Affirmative action policies are one way to acknowledge the
persistence of racial inequality and take action to affirm the value
of racial justice. Such affirmation requires the corrective
consideration of race, as illustrated by the struggle to desegregate
UGA and other institutions of higher education. In an
environment where race cannot be invoked as a compelling
justification for desegregation,167 our ability to achieve Reverend
Dr. Martin Luther King Jr.'s vision of racial and economic justice
will continue to be hampered by the failure to address social
inequality, a fundamental moral concern. 68

167 See supra notes 23-29 and accompanying text.
168 See Eric Foner, Stolen Dream: Would Martin Luther King Really Be Against Affirmative

Action?, SLATE (July 27, 1996), http://www.slate.com/articles/newsandpolitics/hey-wait-a
minutell996/07/stolendream.html (arguing that Dr. King would support affirmative action);
see also Eric Foner, Hiring Quotas for White Males Only, NATION, June 26, 1995, at 924-26
(explaining that Dr. King was a strong supporter of affirmative action and that he had
outlined arguments in favor of affirmative action in his final book, WHERE Do WE Go FROM
HERE: CHAOS OR COMMUNITY? 95 (Boston: Beacon Press, 1968) (1967).
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