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I. INTRODUCTION

Alternative Litigation Funding (ALF) is one of the fastest
growing industries in the United States legal community.! This
trend—characterized by third parties providing financial backing
for lawsuits—is revamping the American concept of litigation and
“transforming the way in which we conceive the civil justice
system.”? With its rise over the last several decades, ALF has
become one of the most widely debated and contested movements
in American jurisprudence, garnering no shortage of attention
from journalists, legal scholars, and public policy advocates.? And
while it seems to be well settled that this emerging industry is
here to stay,* the jury is still out on whether that is a good thing
for either the legal profession or society in general.

! Susan Lorde Martin, Financing Plaintiffs’ Lawsuits: An Increasingly Popular (and
Legal) Business, 33 U. MICH. J.L. REFORM 57, 57 (2000) (noting that “[iln the late eighties
and early nineties, articles about investing in other people’s lawsuits started appearing in
journals, magazines, and newspapers with some regularity,” and that, “[tlhe sudden
interest was sparked by a few cases in which the plaintiffs invited investors to finance their
litigation in exchange for a share of the awards if the plaintiffs won”); see also Third Party
Litigation Funding and Claim Transfer, RAND CORP., http://www.rand.org/events/2009/06/
02.html (last visited May 11, 2015) (“Dispute (arbitration and litigation) claim transfer is
emerging as one of the biggest and most influential trends in civil justice and is shaping
how litigation/arbitration is funded in the United States and abroad.”).

2 Marco de Morpurgo, A Comparative Legal and Economic Approach to Third-Party
Litigation Funding, 19 CARDOZO J. INT'L & COMP. L. 343, 345 (2011); see also id. at 345-46
(“Increasingly, interrelationships between the civil justice system and the world of finance
are acquiring importance, making financial investors and capital markets play a
fundamental role in (directly or indirectly) sustaining litigant parties when interacting with
the civil justice system.”).

3 STEVEN GARBER, ALTERNATIVE LITIGATION FINANCING IN THE UNITED STATES: ISSUES,
KNOWNS, AND UNKNOWNS 1 (2010) available at http://www.rand.org/pubs/occasional_pape
rs/OP306.html (“During the past few years, ‘third-party’ financing of litigation activity in
the United States has grown considerably and attracted attention from journalists,
researchers, and policy advocates.”).

4 See Terrence Cain, Third Party Funding of Personal Injury Tort Claims: Keep the Baby
and Change the Bathwater, 89 CHL-KENT L. REV, 11, 13-14 (2014) (“No matter where one
comes down on the question of whether third party litigation funding is a net positive or a
net negative in the civil litigation system, all can probably agree that it is highly unlikely
that this industry is going to disappear in the foreseeable future.” (footnote omitted)).

5 GARBER, supra note 3, at iii (“Little is known . . . about the social benefits and costs of
alternative litigation financing (ALF) currently, and even less is clear about the likely
future effects.”).
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Fearful of the unknown and justifiably concerned about the
potential risks and opportunities for abuse, some have “called for
banning or heavily regulating [the industry].”® Others have
suggested that there is no convincing argument for or against
ALF.” Still, a growing faction of legal scholars and practicing
professionals are suggesting that this developing business model
has practical social benefits that the legal community should not
be discouraging.® Regardless, a majority of states, including
Georgia, inhibit ALF through historical doctrines such as
champerty, maintenance,? and prohibitions on the assignability of
personal tort and employment discrimination claims.l® As a
result, these states prevent ALF from fully realizing its most
socially useful potential: “leveling the playing field” in litigation.!!

Due to its current economic climate, Georgia is especially
vulnerable to the injustices that arise when plaintiffs cannot afford
to adequately prosecute their claims, which makes it well situated
to benefit from an active litigation funding industry.!2 To facilitate
socially useful development of ALF, Georgia should adopt
legislation banning interest bearing lawsuit loans and should
revise O.C.G.A. §§ 13-8-2 and 44-12-24 so that (1) champertous
agreements no longer constitute contracts against public policy,
and (2) proceeds from claims for personal torts and employment

6 Id. at ix.

7 Id. at 5.

8 See Maya Steinitz, Whose Claim Is This Anyway? Third-Party Litigation Funding, 95
MINN. L. REv. 1268, 1338 (2011) (suggesting that “[t]hird-party financing of litigation will
increase access to justice and encourage private enforcement of the law”); see also Anthony
J. Sebok, The Inauthentic Claim, 64 VAND. L. REvV. 61, 120-32 (2011) (undermining the
justifications for limitations on third-party investment in litigation).

9 Champerty is a common law doctrine that prohibits assigning one’s cause of action.
Maintenance is the common law doctrine that bans officious intermeddling. See infra Part
1L.B.

10 Elizabeth Chamblee Burch, Financiers As Monitors in Aggregate Litigation, 87 N.Y.U.
L. REv. 1273, 1326 (2012) (explaining that “[slhifting the status quo from contingent-fee
arrangements to litigation funding agreements necessitates reexamining historical bans on
maintenance and champerty”).

11 Sysan Lorde Martin, Op-Ed., Leveling the Playing Field, N.Y. TIMES (Nov. 15, 2010),
http://www.nytimes.com/roomfordebate/2010/11/15/investing-in-someone-elses-lawsuit/levelin
g-the-playing-field (“Defendants in lawsuits often have insurers to finance their litigation
expenses; litigation finance firms merely play that same role for plaintiffs, leveling the playing
field.”).

12 See infra Part I11.D.

https://digitalcommons.law.uga.edu/glr/vol49/iss4/5
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discrimination can be legally assigned. These changes will endow
Georgians with a property interest in their rights of action which
will foster an efficient and transparent ALF market that truly
provides justice for all.

This Note proceeds in three parts. Part II defines ALF, its
objectives, and the arguments for and against it. Part II
additionally explores the roots of consumer litigation funding, the
historical development of laws outlawing the practice, and the
current legal landscape for ALF in the United States and, more
specifically, Georgia. Part III then suggests the most effective
means of regulating the ALF industry and examines five ways
ALF maximizes the individual and societal benefits of litigation.
Finally, to facilitate the most socially useful development of ALF
in Georgia, Part IV recommends: (1) banning interest bearing
lawsuit loans, (2) repealing the law against champerty, and (3)
legalizing assignment of proceeds from lawsuits for personal torts
and employment discrimination.

II. BACKGROUND
A. CONSUMER ALTERNATIVE LITIGATION FUNDING DEFINED

ALF is a contract between a financier and a litigant that
involves the assignment of an interest in the proceeds from a
lawsuit.!® It is generally defined as the issuance of money by
“nontraditional” sources to plaintiffs, civil defendants, or their
attorneys for the purpose of supporting “litigation-related
activities.”* In some cases, these activities range from paying for
expert witnesses, investigation, document review, and the myriad
other fees that are part and parcel of litigation.!> But the uses of
the capital provided by ALF companies are highly dependent on

13 See ABA COMM. ON ETHICS 20/20, INFORMATIONAL REPORT TO THE HOUSE OF DELEGATES
ON ALTERNATIVE LITIGATION FINANCE 1 (2012) [hereinafter ABA REPORT ON ALF], available
at http://www.americanbar.org/content/dam/aba/administrative/ethics_202 0/20111212_ethics
_20_20_alf_white_paper_final_hod_informational_report.authcheckdam.pdf; see also id.
(defining alternative litigation funding more precisely as “the funding of litigation activities by
entities other than the parties themselves, their counsel, or other entities with a preexisting
contractual relationship with one of the parties, such as an indemnitor or a liability insurer”).

14 GARBER, supra note 3, at 1.

15 Burch, supra note 10, at 1275-76.
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the type of lawsuit being funded and the corresponding objectives.
These differences are best represented by the three primary kinds
of ALF companies currently operating in the market:6 (1)
companies that finance consumers with legal claims;!? (2)
companies that finance larger plaintiff-side commercial claims
(“business-against-business” lawsuits); !® and (3) companies that
provide funding to plaintiffs’ law firms.1°

Both of the latter types of ALF transactions (business-against-
business lawsuit financing and law firm lending) comprise distinct
and important areas of the industry and have certainly
contributed to the increasing prevalence of litigation funding in
the legal profession. This Note, however, focuses specifically on
the financing agreements first mentioned: consumer financing.’

This particular type of ALF involves lending money on a non-
recourse?’ basis to plaintiffs with pending legal claims (notably

16 GARBER, supra note 3, at 8.

17 See Burch, supra note 10, at 1301-02 (explaining that this type of third party financing
involves non-recourse loans—“meaning that a litigant would not need to pay back any more
than what she receives from the lawsuit”).

18 There are about six companies that finance “business- agamst -business” claims.
GARBER, supra note 3, at 13. Two of these companies are publicly traded and reportedly
provide capital backing in amounts ranging from $500,000 to $15,000,000. ABA REPORT ON
ALF, supra note 13, at 8.

19 Financing companies that lend to plaintiffs’ law firms comprise a sizeable portion of
this industry, but invoke a slightly more conservative funding model than commercial
litigation financiers and consumer financing companies. The former provide money to law
firms and generally secure their capital by all of the firm’s assets, thus seeming to mirror
more traditional lending arrangements. But see Burch, supra note 10, at 1302-03 (noting,
however, that unlike traditional lending arrangements, “[ijnterest rates are significantly
higher than what a bank might charge for a loan based on traditional assets—rates tend to
be ‘north of 20 percent,” making these loans unattractive to well-financed firms”). Unlike
most litigation transactions that are non-recourse—which is to say that the obligation
hinges on the success of the lawsuit—under these agreements, plaintiffs’ firms must
reimburse the lender regardless of the outcome in any particular case. See id. (explaining
that “plaintiffs’ firms must repay the money regardless of whether they win or lose a
particular case”™); see also id. (acknowledging that “lenders in this area fill a need that banks
do not: Banks loan money based on traditional assets and collateral, not on potential
winnings”).

20 The fact that these payments are non-recourse is critical to understanding the
economic and legal consequences of alternative litigation funding. See GARBER, supra note
3, at 9-10 (“Crucially for both legal and analytic reasons, these contracts are typically non-
recourse loans, meaning that consumers are obligated to pay their ALF suppliers the
minimum of (1) the amount specified in the contract (given the time of payment) and (2) the
consumers’ proceeds from the underlying lawsuit. Thus, by contract, a consumer is

https://digitalcommons.law.uga.edu/glr/vol49/iss4/5
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personal-injury and employment discrimination claims).?2! In some
cases, capital is provided to plaintiffs “in exchange for a share of
the proceeds of the judgment”;?? in others, it is given in return for
a promise by the plaintiff to pay the principal plus a fee specified
by the contract if the suit settles or results in a judgment for the
plaintiff.22 According to a 2010 study published by the RAND
Institute for Civil Justice Law, Finance, and Capital Markets
Program, these fees “typically. .. increase with the elapsed time
from the provision of the funds to the date on which the consumer
pays the funder, but the contracted fees do not depend on the total
recovery in the underlying lawsuit or the amount of the recovery
received by the consumer plaintiff.”24

The rapid development of the ALF industry gives rise to the
question: what prompted the growth in this consumer financial
service? Supporters of the ALF industry suggest that the rise of
third-party financing came in response to the increasing costs and
risks associated with litigation and, in turn, the shrinking access
to the legal system.?? Every year, millions of Americans are
injured (physically and monetarily) as a result of third-parties’
intentional or negligent misconduct.28 Injured individuals often
have no option but to file a lawsuit against the wrongdoer or settle

obligated to pay his or her ALF company no more than what he or she receives as proceeds
from the underlying lawsuit, and any excess amount specified in the contract is forgiven.”).

21 ABA REPORT ON ALF, supra note 13, at 6.

22 Jd,

23 JId. at 6-7.

24 GARBER, supra note 3, at 9; see also id. (“Contractually specified fees may, for example,
be (1) detailed in a schedule containing payment dates and the total fees or total amount
owed by the consumer on those dates, or (2) determined using a formula involving a
percentage applied monthly (for example) to the amount of funding provided.”).

2% See de Morpurgo, supra note 2, at 346 (“As the legal system becomes increasingly more
expensive, particularly in certain sectors, the long-existing problem of litigation costs often
prevents claimholders from using the civil justice system to enforce their rights.”).

2% See LINDA L. EDWARDS, J. STANLEY EDWARDS & PATRICIA KIRTLEY WELLS, TORT LAW
484 (4th ed. 2009) (noting that tort cases comprised 67% of the 17.1 million civil cases filed
in state courts in 2001); see also U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
CHARGE STATISTICS FY 1997 THROUGH FY 2014, http://www.eeoc.gov/eeoc/statistics/enforce
ment/charges.cfm (last visited May 11, 2015) (revealing that 93,727 charges of employment
discrimination were filed in 2013).
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out of court in order to recover financially for the harm inflicted.?’
Both of these alternatives present challenging hurdles for a
plaintiff attempting to remedy his or her injury through the
courts.2® Litigation is a time consuming process where results are
often hard to come by, inevitably involving delay and
uncertainty.??

ALF companies provide financial backing to plaintiffs who
would otherwise not have sufficient funding to prosecute their
claims.3 Plaintiffs in a pinch cannot afford to wait for the case to
run its course because they lack the necessary financial stability to
sustain their livelihoods® for the duration of the litigation
process.32 Without an alternative source of funding,3? tort victims
who are rendered incapable of working because of someone else’s
misconduct, and employees who have lost jobs because of
workplace discrimination or retaliation, may be unable to afford
food, housing, health care, transportation, and other necessities.?

27 See Burch, supra note 10, at 1283 (“Private lawsuits are the principal vehicles for
enforcing substantive rights in many areas like employment discrimination, securities
fraud, products liability, consumer fraud, antitrust, and civil rights.”).

28 Cain, supra note 4, at 11.

29 Id.

30 See Christy B. Bushnell, Note, Champerty Is Still No Excuse in Texas: Why Texas
Courts (and the Legislature) Should Uphold Litigation Funding Agreements, 7 HOUS. BUS.
& Tax L.J. 358, 360 (2007) (“Litigation funding involves lending money on a nonrecourse
basis to injured plaintiffs, who do not have enough financial resources to pursue their
claims themselves, in exchange for a share in the proceeds of a favorable judgment.”).

31 Not all plaintiffs face such urgent financial need to the extent that they require ALF to
put food on the table. But just because a plaintiff has a pursuable cause of action and the
immediate financial stability to cover costs of living does not mean that his budget can
accommodate both. Plaintiffs of this socioeconomic status who cannot find a lawyer willing
to front litigation costs have just as little access to the courts as indigent plaintiffs.

32 Bushnell, supra note 30, at 360.

33 See Mehrsa Baradaran, Banking and the Social Contract, 89 NOTRE DAME L. REV.
1283, 1336 (2014) (noting that “[tJhere are currently few banks designed primarily to
provide access [to credit] to the poor,” and explaining that “[pJroviding small loans to the
poor is not profitable and therefore traditional banks will not step in to fill this gap unless
incentivized to do so0”). See discussion infra Part III.C regarding how alternative litigation
funding realigns financiers’ incentives to help fill this void.

34 Cain, supra note 4, at 11 (contending that “if a tort victim found herself unable to work
as a result of another’s negligence and she lacked sufficient cash, savings, or other liquid
assets, she might not be able to pay for health care, food, housing, transportation, and the
myriad of other expenses that come with living from day to day”); see also Bushnell, supra
note 30, at 360 (discussing the fact that “badly injured plaintiffs might . . . lack sufficient
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There’s no single pricing mechanism; it’s not
formulaic.13!

Plaintiffs who seek to bring baseless claims will therefore not
find a friend in the ALF industry. ALF companies that stray from
principled investing—because they are unskilled in evaluating
claims or unopposed to financing frivolous claims—will necessarily
fall prey to the competitive market, thus removing their “dead
weight” from the scales of justice. In other words, the risk of
increased “frivolous litigation” is rebutted by basic principles of
economics, which indicate that the third-party financing industry
is only sustainable to the extent that its participating companies
reject plaintiffs with baseless claims and instead fund meritorious
lawsuits.132

But a competitive market approach does not just encourage
meritorious claims; it also increases plaintiffs’ understanding of
the values of their lawsuits. Where ALF companies express doubt
in the proposed value of a claim, demonstrated by their
unwillingness to meet a plaintiff's asking price for an interest in
the proceeds, it signals to the plaintiff that the merits of the
lawsuit are weaker than previously believed.13 The rational
plaintiff responds to this by adopting more reasonable expectations
for recovery. This, in turn, increases the likelihood that (1) the
disputing parties will settle before trial, or (2) the plaintiff will

131 David Lat, Litigation Finance: The Next Hot Trend?, ABOVE THE LAW (Apr. 8, 2013,
1:59 PM), http://abovethelaw.com/2013/04/litigation-finance-the-next-hot-trend/.

132 See Marcushamer, supra note 35, at 1584 (arguing that “when people are allowed to
shift their risk (either increase or decrease it) unimpeded, they will do so only when it is in
their best interests”).

133 Along these lines, Ronen Avraham and Abraham Wickelgren go beyond suggesting
that a competitive third-party litigation market will provide plaintiffs with a better
valuation of their case, arguing that litigation funding contracts could actually signal the
strength of a case’s merits to the court and defendants. See Ronen Avraham & Abraham
Wickelgren, Third-Party Litigation Funding—A Signaling Model, 63 DEPAUL L. REv. 233,
235 (2014) (“We argue that these benefits could be enhanced significantly if third-party
funding contracts were allowed to be admissible as evidence in courts. This will provide
courts with a credible signal from the private market regarding the merits of the case
because if the plaintiff loses the case, the funder gets nothing. Thus, funders will have
incentives to invest in cases with the highest yield, and courts—and defendants—will infer
that these cases have more merit.”).
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voluntarily drop a claim that the ALF industry deemed frivolous
(based on its refusal to invest).

Arguably, the most effective way the ALF industry would
improve the quality of litigation is by reducing the effects of
human emotion on the litigation process. When a person is
tortiously harmed or discriminated against at work, the experience
often elicits an emotional response in one form or another.
Emotion interrupts an individual’s ability to make rational
decisions; so, although society benefits the most from reasoned,
economically-based choices when deciding if and how to proceed
with a lawsuit, some plaintiffs pursue litigation not for the
purpose of compensation, but rather because they “want[ ] to exact
a pound of flesh from the defendant.”’3 This human tendency 1is
socially unproductive because it thwarts the efficient resolution of
the dispute and increases the costs for all parties involved without
providing any residual benefits.135

While a market for torts would by no means eliminate all
litigation predicated on “vengeance,” it should decrease the
number of claims prosecuted by irrational plaintiffs. First,
because alternative litigation funders are interested in profit, they
will theoretically not fund weak claims; so, plaintiffs pursuing
frivolous actions based on revenge will not receive funding. But in
jurisdictions where ALF agreements are structured like loans and
the financier has no stake in the claim, the same cannot be said.
Because the terms of those agreements allow the funder to profit
regardless of whether the lawsuit has merit, vengeance based
lawsuits are still encouraged. Second, even in the event that a
third-party financier does purchase a percentage of a claim’s
proceeds from an irrational plaintiff, the insertion of a detached
party interested in maximizing their mutual interests adds a

134 Marcushamer, supra note 35, at 1593. Marcushamer explains:
There are two possibilities; a person can either[ ] make decisions rationally
based on his or her economic needs and interests, or he or she can decide
that he or she wants to exact a pound of flesh from the defendant. Itis a
fundamental premise of the argument presented, that the former is a
socially more efficient reaction, because then parties are looking to
compensate for the damage done and move on to other activities.

Id.
185 Id.
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rational perspective to the equation and diminishes the sway of an
impassioned plaintiff.136

D. PROVIDING MEANS TO LITIGATE AND ACCESS TO THE JUDICIAL
SYSTEM

In 2003, the University of Georgia’s Initiative on Poverty and
the Economy conducted a comprehensive study of persistent
poverty in the South.!3” Its findings indicated that there was
indeed a region of persistent poverty in the rural South and
specifically noted that “Georgia is at the heart of the region.”138 Of
the 8,186,453 individuals residing in Georgia in 2003, 1,033,793—
12.6% of the state—lived below the poverty line.13® Between 2011
and 2013, the United States Census Bureau reported that the
number of people living in poverty had risen to 17.6% of the state’s
population.’*® During the same period of time, the national
average was only 14.8%.4! Four of the five states bordering
Georgia reported better poverty statistics and, nationwide, the
percentage of people living in poverty was only higher in Arizona,

136 Jd. at 1594 (“The buyer has nothing but economic concerns; this disassociation of
plaintiff and victim as a byproduct disassociates the human impulse of vengeance from the
system, while not sacrificing deterrence or compensation.”).

137 See VICE PRESIDENT FOR PUB. SERV. & OUTREACH, UNIVERSITY OF GEORGIA’S
INITIATIVE ON POVERTY AND THE ECONOMY (2004), available at http:/iwww.poverty.uga.eduw/
about.php (“The primary charge in conducting the study was to determine if a region of
persistent poverty exists in the rural South that is not served by an existing federal
initiative; and if so, to determine the implications for the South’s future growth and
development.”).

138 ARTHUR N. DUNNING, JAMES G. LEDBETTER & JOSEPH WHORTON, DISMANTLING
PERSISTENT POVERTY IN GEORGIA: BREAKING THE CYCLE 2 (2003), aquailable at http:/iwww.
poverty.uga.edu/docs/GA_Report.pdf (“The State of Georgia lies at the geographic heart of
this Southeast Region. A closer look at the state-specific data from the Southeast Region
study reveals a unique picture of persistent poverty in our own backyard, a picture that
confirms previous research commissioned by the Georgia Rural Development Council.”).

139 VICE PRESIDENT FOR PUB. SERV. & OUTREACH, UNIVERSITY OF GEORGIA’S INITIATIVE ON
POVERTY AND THE ECONOMY, INTERACTIVE POVERTY STATISTICS (2004), available at http://
www.poverty.uga.edwstats/faq.php.

140 UUNITED STATES CENSUS BUREAU, PERCENTAGE OF PEOPLE IN POVERTY BY STATE USING
2- AND 3-YEAR AVERAGES: 2010-2011 AND 2012-2013, available at http://www.census.gov/
hhes/www/poverty/data/incpovhlth/2013/state.xls.

141 Id.
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Arkansas, the District of Columbia, Kentucky, Louisiana,
Mississippi, New Mexico, and Tennessee.42

Similarly, the state’s working and middle classes have
experienced a significant reduction in financial stability in recent
years, with one commentator asserting that “Georgia families are
struggling across the board.”43 In 2011, the median household
income reached “historically low levels,” falling to $46,007.144
Despite the state’s strategic economic advantages like coastal
ports, a sophisticated intrastate transportation system, and a
capital city (Atlanta) that operates as the economic hub of the
Southeast,45 the median annual income of a Georgia resident is
lower than that of thirty-eight other states.!*¢ Finally, between
2010 and 2011, the average Georgia worker experienced a $2,500
reduction in wages.!4” On the heels of the worst financial crisis
since the Great Depression, a wage drop hardly seems noteworthy;
but Georgia’s decrease was the worst, amounting to “a sharper
decline than in any other state in the country.”148

Plaintiffs in poverty or otherwise strained financial
circumstances face substantial challenges in litigating their

142 Jd. This statistic, albeit disconcerting, is actually an improvement. In 2012, Georgia
“rank[ed] fifth highest nationwide in the percentage of residents living in poverty and 10th
highest in the percentage of children doing likewise.” WESLEY THARPE, GEORGIA BUDGET
AND POLICY INSTITUTE, STATE OF WORKING GEORGIA 2012: GREAT RECESSION WIPED OUT
Two DECADES OF PROGRESS FOR GEORGIA’S POOR AND MIDDLE CLASS 2 (2012), available at
http://gbpi.org/wp-content/uploads/2012/11/state-of-working-georgia-2012-11202012-web-F1
NAL.pdf. :

13 See THARPE, supra note 142, at 2; see also id. at 6 (discussing the “stark reality” of
Georgia’s financial situation and asserting that “due to the almost unprecedented impact of
the economic collapse, working Georgians have seen essentially two decades worth of
economic progress disappear”).

14 Jd. at 2-3 (explaining that “Median household income—or the annual income for the
middle household in the state where half of households earn less and half earn more—fell
by nearly $2,000 between 2010 and 2011, dropping that figure to its lowest point since the
early 1990s”).

145 See DUNNING, LEDBETTER & WHORTON, supra note 138, at 3 (“{Georgia is] a widely
recognized transportation hub for the Southeast. The city of Atlanta and the coastal ports,
along with a well-developed intrastate transportation system, offer ease of access for
shipment of goods and services anywhere in the world.”).

146 UNITED STATES CENSUS BUREAU, MEDIAN FAMILY INCOME BY FAMILY SIZE (2014), available
at http://www.justice.gov/ust/eo/bapcpa/20140401/bei_data/median_income_table.htm.

147 THARPE, supra note 142, at 2.

148 JId. at 2 n.1.
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claims.¥® Their financial realities restrict access to the courts
because they are less prepared for a “rainy day” and thus less
willing to weather the economic storms of prolonged litigation.
Often, the tortious harm giving rise to claims requires plaintiffs to
incur substantial debt to obtain medical treatment or replace
damaged property. Victims of employment discrimination often
find themselves out of work and in a similar financial
predicament. Desperate for financial relief in order to ward off
creditors, these plaintiffs are under considerable pressure to settle
their lawsuits prematurely for quick cash.!’®® This condition
reduces the number of instances in which plaintiffs’ recoveries
accurately reflect the value of their claims.!51

But the ALF industry combats this injustice, allowing for the
plaintiff to shift the financial burden to the financier!®? who
operates as a competitor of the tortfeasor or discriminatory
employer.!3 In Georgia’s current legal environment, a plaintiff
only has only two options for recovery: accept the wrongdoer’s
settlement offer (if that is even on the table) or continue litigating
and hope for a favorable outcome. A free market where plaintiffs
can sell proceeds in their rights of action presents another
alternative in which the third-party financier purchases a stake in

149 See Morgan, supra note 42, at 706 (“Given the costs of today’s legal system, the rule
against tort assignability blocks poorer, risk-averse claimants from legal remedies.”).

150 Patrick Morgan makes another valuable point about the benefits of ALF companies:
they provide informational resources in addition to financial resources and hold plaintiffs’
attorneys accountable for pursuing all available means of recovery. See id. at 703 (“Another
private benefit would be the greater range of information and choices for a tort claim seller.
The average tort victim probably is not aware of his legal rights. Those wishing to purchase
the claim from the victim would have an incentive to inform the victim of his rights so that
those rights could be enforced.”).

151 Recognizing the need, ALF companies can and do account for this injustice. See LAW
FINANCE GROUP, http://www.lawfinance com/about-us/litigation-funding/ (last visited May
13, 2015) (‘It has become all too common for defendants to leverage the cost and time of
litigation as a tactic to drive final settlement figures down. This is not the intent or design
of the civil justice system but those without capital often find themselves a victim of those
with greater resources.”).

152 See Morgan, supra note 42, at 703 (“A tort market would create greater access to
compensation for tort victims. With poorer tort victims not pursuing their claims because of
an inability to finance the costs and risks of a trial, the sale of the tort claim would shift
those burdens from the seller to the purchaser.”).

153 Id.
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the case.’® The Law Finance Group, one of the oldest companies
in the industry, endeavors to provide that alternative,
emphasizing that “[a] well-structured funding solution can not
only help [plaintiffs] settle their case[s] on their own terms and at
the time of their choosing, but also minimize their exposure to the
risk of litigation.”155

- On an individual basis, the immediate effect of this is that the
defendant no longer has the plaintiff over a barrel.’’¢ In terms of
the aggregate impact, it enables plaintiffs to adequately pursue
their causes of action and, in turn, increases the percentage of
settlements that appropriately reflect the values of the claims. In
short, it accomplishes a “rare thing in law” by “bring[ing] efficiency
and justice together.”157

E. ADVANCING THE FUNDAMENTAL AIMS OF TORT AND EMPLOYMENT
DISCRIMINATION LAW

When financial constraints are so pervasive that claims cannot
be appropriately pursued, the aims of tort law and employment
discrimination law are undermined. Given Georgia’s economic
climate, as illustrated above, it is especially likely that this
impediment to justice exists (and will continue to exist) in the
state. But this detrimental impact on the legal system and society
at large can be countered by giving plaintiffs assignment rights in
the proceeds of their claims in accordance with a market approach.

The legal system, particularly tort and employment
discrimination law, is designed to achieve twin goals: (1) to fairly
compensate deserving plaintiffs who have been harmed, and (2) to
deter potential wrongdoers from engaging in harmful conduct.158

164 Jd. (explaining that “a tort victim facing a free market would not be limited to choosing
between what the tortfeasor offered in settlement and what a jury awarded in trial,” and
that “the purchaser would offer an alternative price for the plaintiff's claim or to share
proceeds in exchange for assisting with the claim”).

155 [ AW FINANCE GROUP, supra note 151.

156 See Morgan, supra note 42, at 703 (arguing that “[t]he net result would be an increase
in a tort victim’s access to legal services at a lower cost”).

167 Id. at 706.

158 See GARBER, supra note 3, at 28 (noting that the “widely accepted social objectives of
liability law” are “compensation and deterrence”); see also Abramowicz, supra note 60, at
740-41 (explaining that “the goal of the legal system is not to benefit plaintiffs and
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On an individual basis, the obvious benefit of providing plaintiffs
with the capital to adequately pursue their claims on the front end
is that they are more likely to be fairly compensated on the back
end. ALF, therefore, is compelling if only for the fact that it levels
the playing field among plaintiffs and defendants and makes a
positive contribution in individuals’ lives by improving their
chances for recovery. But ALF’s potential in Georgia is not limited
to providing value on an individual basis: It can facilitate systemic
benefits throughout the state by deterring tortious, discriminatory,
and otherwise undesirable conduct on a broad scale.

Tort law “is predicated upon the notion that tortfeasors will be
forced to internalize the costs they impose upon others.”’® The
deterrence aim of tort law, therefore, is achieved when the
consequences of engaging in injury-inducing behavior become more
expensive than the costs of adopting a safer and less damaging
course of action.'®® The same principle is applicable in the context
of employment discrimination: discounting the effect of changing
social norms, employers who tolerate or promote discrimination
will only discontinue this conduct when it becomes too expensive
not to. But the mechanism for driving up the cost of socially
harmful conduct is the effective prosecution of lawsuits against the
perpetrators whose wrongdoing did in fact cause harm. In other
words, defendants are not appropriately deterred from engaging in
negligent and unlawful conduct unless the injured plaintiffs
appropriately press the claim.

Unfortunately, the defendant generally has the upper hand on
the plaintiff from the beginning—regardless of the case’s merit—

simply because the defendant is not the injured party.'$! The

defendants equally but to compensate plaintiffs and deter potential tortfeasors who later
become defendants™).

159 Morgan, supra note 42, at 703.

160 See Marcushamer, supra note 35, at 1588 (“The [tort] system forces individuals who
may undertake injury-producing behavior to contemplate the full costs of their proposed
course of action. The tort law objective of deterrence is supposed to have people and, by
extension society at large, consider the costs of a given course of action on third parties.
The tort system raises this cost to individuals and as such, when that cost is prohibitive
they are deterred from undertaking the course of action.”).

161 See id. at 1568-69 (“Aside from being in a privileged position to redeem the tort, the
defendant also has other advantages over the plaintiff. He has not suffered any injury,
therefore his actual costs do not start to accrue from the moment of injury, rather they start
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advantage is magnified when the plaintiff lacks the financial
means to pose a serious threat—as is often the case in
discrimination suits where the employer’s financial advantage
allows it to spend plaintiffs into submission. And this observation
is not just documented in law review articles. In a recent opinion
in the Northern District of Illinois upholding an ALF agreement,
United States Magistrate Judge Jeffrey Cole recognized that
“Iwlhere a defendant enjoys substantial economic superiority, it
can, if it chooses, embark on a scorched earth policy and
overwhelm its opponent.”1¢2 This reality “makes the plaintiff more
susceptible to accepting a settlement [] which would be less than
what a jury may award or in the extreme case, it is possible that
the defendant might raise the plaintiff’'s costs so high that he may
abandon all attempts to collect.”63 In other words, “the costs
inherent in major litigation can be crippling, and a plaintiff,
lacking the resources to sustain a long fight, may be forced to
abandon the case or settle on distinctly disadvantageous terms.”164
That scenario hamstrings the deterrence function of tort and
workplace discrimination law.

A market approach ensures that legitimate claims are properly
pursued and that the economic consequences of tortious and
discriminatory conduct achieve their deterrent objective.'6> ALF
makes it financially feasible for poor plaintiffs to fully litigate
claims and, in turn, diminishes the situations in which defendants
are readily able to dispense with lawsuits by taking advantage of
“weaker parties, who are less able to bear the cost of litigationl,]
more risk-averse, [and] often settle [for less] than they otherwise
would in order to avoid worst-case loss.”166 When defendants
recognize that they will not be able to easily discharge legal claims

to accrue only from the moment he incurs expense to increase his chances of fending off a
successful claim by the plaintiff.”).

162 Miller UK Ltd. v. Caterpillar, Inc., 17 F. Supp. 3d 711, 718 (N.D. Ill. 2014).

163 Marcushamer, supra note 35, at 1569.

164 Miller UK Ltd., 17 F. Supp. 3d at 718. .

165 See Morgan, supra note 42, at 70304 (“With increased access to legal services comes
increased willingness and ability to pursue claims. Hence, potential tortfeasors would be
less likely to engage in risky behavior that may give rise to rights to damages in others.
This deterrence from inefficient risk would create a positive externality of greater safety.”).

166 Ayraham & Wickelgren, supra note 133, at 246.
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through low-ball settlement offers, it becomes more cost effective
for them to remediate their conduct so as not to continue imposing
the same harm on plaintiffs and, in turn, avoid the adverse
financial consequences resulting from litigation over their
wrongful conduct.'” By providing the financial means for
plaintiffs to pursue claims and obtain redress, ALF also ensures
that the fundamental objectives of tort and employment
discrimination law are secured and that the legal system
appropriately incentivizes socially useful conduct.

IV. CONCLUSION

Like the twin aims of tort and employment discrimination law,
alternative litigation funding serves dual purposes: it creates a
culture in which justice is more readily accessible and does so
while simultaneously maximizing the efficiency of the litigation
process. Although the ALF industry concededly presents issues if
it is not constrained to facilitate the proper incentives, these
pitfalls are readily avoidable and outweighed by the value that the
industry can add to society. But ALF’s benefits cannot be realized
unless we adopt a more realistic vision of litigation and begin to
recognize that economic conditions preclude many injured
plaintiffs from obtaining adequate compensation through the
courts. This status quo is not just bad for individual plaintiffs; it
wreaks harm on society. Rich or poor, all citizens of Georgia are
harmed when tort law cannot serve its deterrent function. The
laws against champerty, maintenance, and assignment of personal
injury, malpractice, and fraud claims that are still firmly on the
books in Georgia operate as barriers to the progressive and
innovative alternative litigation funding industry. The current
financial climate in Georgia calls for (1) removing these
impediments to justice and (2) prohibiting interest bearing lawsuit
loans. The time is ripe for the Georgia legislature to implement
this ban and amend O.C.G.A. §§ 13-8-2 and 44-12-24 to repeal the

167 Id, at 235 (arguing that a market approach in which plaintiffs may assign rights to
claim proceeds has the effect of “caus[ing] future defendants to more accurately internalize
the costs of their conduct and therefore to take due care, as they know they will not be able
to discharge their liability easily by settling cheaply”).
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law against champerty and permit assignment of proceeds from
lawsuits for personal torts and employment discrimination. With
the proper incentives in place, litigation funders can start fueling a
more just, efficient legal system in Georgia so to level the playing
field between plaintiffs and defendants and advance the
fundamental aims of the law.

David Tyler Adams
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