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THE REHNQUIST COURT: A "BY THE NUMBERS"
RETROSPECTIVE

Lori A. Ringhand

INTRODUCTION

The late Chief Justice William Rehnquist presided over the U.S.
Supreme Court for nineteen years, longer than any other Chief Jus-
tice in the 20th century.1 Despite this longevity, however, there is lit-
tle consensus on just what the legacy of the Rehnquist Court is. Was
the Rehnquist Court a restrained Court that embraced a limited, text-
based reading of the Constitution? Or was it a much more aggressive
Court, responsible for a resurgence of conservative judicial activism?2

Is it best epitomized by the "swaggering confidence" that put a Presi-
dent in office, or the cautious minimalism that disappointed its con-
servative supporters by failing to reverse-and in some cases even ex-
panding-liberal precedents bequeathed to it by the Warren and
Burger Courts?'

Associate Professor of Law, University of Kentucky College of Law. Thanks are owed to
Jonathan Cardi, Barry Friedman, Chris Frost, Bill Fortune, David Moore, and Jeffrey Yates for
their thoughtful comments; to the organizers and audience of the First Annual Conference on
Empirical Legal Scholarship for the opportunity to present this Paper as a work in progress; and
to Amy Osborne, Maria Gall, Elizabeth Bass, Nathan Goodrich, NickJones, Jonathan Milby, and
Brian Powers for their research assistance.

Chief Justice Rehnquist's tenure over the Court was the fourth longest in history: John
Marshall presided over the Court for thirty-four years (1801 to 1835); Roger Taney's term lasted
twenty-eight years (1836 to 1864); Melville Fuller's term extended twenty-two years (1888 to
1910); and Rehnquist's lasted nineteen years (1986 to 2005). Ronald D. Rotunda, Modem
Constitutional Law: Cases & Notes, at lvii (6th ed. 2000).

2 See, e.g., THOMAS M. KECK, THE MOST ACTIVIST SUPREME COURT IN HISTORY: THE ROAD TO

MODERNJUDICIAL CONSERVATIVISM 2 (2004) ("[The Rehnquist] Court has developed a distinc-
tive new style of conservative judicial activism."); William P. Marshall, Conservatives and the Seven
Sins of Judicial Activism, 73 U. COLO. L. REv. 1217 (1992) (attempting to define conservative ju-
dicial activism); Calvin Massey, Federalism and the Rehnquist Court, 53 HASTINGS LJ. 431, 435-36
(2002) (providing cases where the Rehnquist Court upheld federal authority); Charles Tiefer,
Helping Those Who Can Help Themselves: The Rehnquist Court's Direct and Indirect Conservative Activ-
ism, I GEO.J.L. & PUB. POL'Y 103, 103 (2002) ("In recent years, the Rehnquist Court has earned
the title of 'conservative activist' in many categories ....").

3 See, e.g., Michael J. Gerhardt, The Rhetoric of Judicial Critique: From Judicial Restraint to the
Virtual Bill of Rights, 10 WM. & MARY BILL RTS.J. 585, 635-36 (2002) ("[T] he Court's Republican
appointees do not share a monolithic conservative judicial philosophy.... ."); Lino A. Graglia,
The Myth of a Conservative Supreme Court: The October 2000 Term, 26 HARV.J.L. & PUB. POL'Y 281,
284-85 (2003) (describing the areas of law where the Rehnquist Court did not "give [] conserva-
tives positive victories"); Christopher E. Smith & Thomas R. Hensley, Unfulfilled Aspirations: The

1033
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This Paper attempts to shed light on these questions by examining
the record of the Rehnquist Court "by the numbers"-specifically, by
asking how many times the Court used its power to invalidate federal
legislation, how many times it did so to invalidate state legislation,
and how many times it did so to overturn existing precedents? 4

Within each of these areas, I also identify the issue areas in which the
Court rendered its decisions, the ideological direction of those deci-
sions, and the vote margins by which the decisions were reached. To
contextualize this information, I compare the Rehnquist Court's re-
cord in each of these areas to the records of the Warren and Burger
Courts.

I conclude that, at least as measured by these objective criteria ex-
amined here, the Rehnquist Court's record appears to be as genu-
inely mixed as the competing views of its legacy indicate. The Court
plainly was more "activist" than its predecessor courts in its willing-
ness to invalidate federal statutes, and to do so in a surprising range
of issue areas. It also, however, invalidated notably fewer state stat-
utes than did those earlier courts, and overturned slightly fewer
precedents. Moreover, while the Rehnquist Court's proactive use of
judicial power did result in predominately conservative outcomes,
that Court also used its power to generate numerous liberal out-
comes, particularly in cases in which it invalidated state laws. This
provides some support for the claim that the Rehnquist Court con-
tinued to engage in the type of liberal adjudication more commonly
associated with its predecessor Courts, although, as discussed below,
that support turns out to be more limited than it first appears.

Court Packing Efforts of Presidents Reagan and Bush, 57 ALB. L. REV. 1111, 1124, 1130 (1994); see
also Eric R. Claeys, The Limits of Empirical Political Science and the Possibilities of Living-Constitution
Theory for a Retrospective on the Rehnquist Court, 47 ST. Louis U. L.J. 737, 747-48 (2003) ("The
Rehnquist Court has slowed, but not rolled back, developments in constitutional law tracking
the Great Society in politics."); Michael B. Rappaport, It's the O'Connor Court: A Brief Discussion of
Some Critiques of the Rehnquist Court and Their Implications for Administrative Law, 99 Nw. U. L. REV.
369, 371 (2004) ("Nor has the Rehnquist Court been strongly conservative."). But see Erwin
Chemerinsky, Politics, Not History, Explains the Rehnquist Court, 13 TEMP. POL. & Civ. RTS. L. REV.
647, 648 (2004) (arguing that the Rehnquist Court is best explained by its adherence to a tradi-
tionally conservative political ideology).

4 A Court of course is often critiqued as much for its failure to exercise its power as for its
willingness to do so. See Randy E. Barnett, Is the Rehnquist Court an "Activist" Court? The Commerce
Clause Cases, 73 U. COLO. L. REV. 1275, 1276-77 (2002) (arguing that "judicial activism" should
be measured in a way that includes such failures to affirmatively invalidate legislation and over-
turn precedent).

[Vol. 9:4
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THE REHNQUIST COURT

EXPLANATION OF THE DATA

This Paper relies on the U.S. Supreme Court Database originally
developed by political scientist Harold Spaeth. 5 This database in-
cludes information about all U.S. Supreme Court decisions issued be-
tween the Court's 1953 and 2004 Terms. It therefore includes all
opinions issued by the Rehnquist, Burger, and Warren Courts.6 In
compiling the subset of data used for this project, I included only
those cases from the Supreme Court Database in which the Court is-
sued a full and formal opinion. This includes per curiam decisions
and plurality decisions, but does not include memorandum opinions
and decrees. I also made some changes to Spaeth's substantive cod-
ing, to bring certain coding choices more into line with accepted le-
gal readings of certain types of cases.' A full list of the changes made
to the Supreme Court Database in creating the dataset used for this
project is available at my faculty homepage.

I. INVALIDATIONS OF FEDERAL STATUTES

A. Decisions to Invalidate Federal Statutes

The Rehnquist Court invalidated federal statutes in far more cases
than did either of its predecessor Courts.'0 The Rehnquist Court, in

5 Spaeth identifies this database as the "Original U.S. Supreme CourtJudicial Database" or
the "ALLCOURT" database.

6 The Warren Court included sixteen Terms, extending from the Court's 1953 Term

through its 1968 Term. The Burger Court included seventeen Terms, extending from the 1969
Term through its 1985 Term. The Rehnquist Court included nineteen Terms, extending from
the 1986 Term through its 2004 Term. See HAROLDJ. SPAETH, THE ORIGINAL UNITED STATES

SUPREME COURT JUDICIAL DATABASE: 1953-2005 TERMS 31-32, available at http://
www.as.uky.edu/polisci/ulmerproject/allcourt-codebook.pdf [hereinafter SPAETH CODEBOOK].
Because of the disparity in the length of each Court's tenure, the information presented here is
frequently presented in two forms: the actual number of relevant cases decided by each Court
and the annualized number of cases per Term of the Court (the latter figure being determined
by dividing the actual number of cases by the number of Terms within the relevant Court's ten-
ure).

7 See id. at 60-62.
8 For example, I changed a coding choice made by Spaeth that resulted in some cases aris-

ing under the Eleventh Amendment or the Fourteenth Amendment being coded as raising
questions of state-level judicial review, even though the Court in these cases actually considered
the constitutionality of a federal statute.

9 LORI A. RINGHAND, FILTERS AND CHANGES TO PUBLICLY AVAILABLE SPAETH DATASETS,
http://www.uky.edu/Law/faculty/Ringhand/ChangestoDataset.doc.

0 There are numerous ways of counting the number of statutes invalidated by the Court.
My methodology counts the number of cases in which a federal statute, a provision of a federal
statute, or multiple provisions of a federal statute were invalidated. It is, in other words, case
based: if the Court invalidates three provisions of a federal statute in a single case, it will be
counted as one federal invalidation, not three. The invalidation information presented here is
taken from the Spaeth dataset, as corrected. In correcting that dataset, I used many sources to

Apr. 2007]
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fact, issued an unprecedented thirty-four decisions invalidating fed-
eral statutes." By contrast, the Warren and Burger Courts issued only
twenty-one and nineteen such decisions respectively: 12

TABLE 1

INVALIDATIONS OF FEDERAL STATUTES

WARREN BURGER REHNQUIST

NUMBER OF FEDERAL 19 21 34
INVALIDATIONS

RATE OF

INVALIDATIONS PER 1.18 1.24 1.79
TERM

As shown above, the Rehnquist Court not only invalidated more
federal statutes than its predecessor Courts, it also did so at a much
faster rate. Annualized over the tenure of each Court, the Rehnquist
Court invalidated 1.79 congressional laws per Term (thirty laws over
nineteen Terms); the Burger Court invalidated 1.24 Congressional
laws per Term (twenty laws over seventeen Terms); and the Warren
Court invalidated only 1.18 congressional laws per Term (nineteen
laws over sixteen Terms).13 The Rehnquist Court thus invalidated
federal statutes at a rate almost 35% faster than the Warren Court,
and 31% faster than the Burger Court. Clearly, the Rehnquist
Court's record supports the assertion that, at least in regard to its will-
ingness to invalidate federal laws, it was a more activist Court than was
either the Warren or Burger Courts.

identify additional invalidations incorrectly coded in the Spaeth dataset, including the data col-
lected by Thomas Keck in his wonderful compilation. See generally KECK, supra note 2.

1 See id. at 2 (calling the Rehnquist Court the "least deferential of any in the history of the
U.S. Supreme Court"). Note that Keck's work does not include the final three Terms of the
Rehnquist Court.

1 A list of the cases in which each Court voted to invalidate a federal statute is available at
Appendix A. For each such case, Appendix A lists the case name, the case citation, the Term in
which the case was decided, the vote margin by which the case was decided, and the ideological
direction of the decision. The Terms listed in the Appendices represent the year in which the
relevant Term begins (meaning that a decision issued in March 1990 would be part of the
Court's 1989 Term).

13 It is important to note that these figures only represent invalidations of statutes, regula-
tions, and constitutional provisions. They do not include cases in which the Court declared that
other federal actions were in violation of the Constitution. See SPAETH CODEBOOK, supra note 6,
at 73 (detailing variables that account for agency actions).

[Vol. 9:4
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B. Issue Areas of Federal Invalidation Decisions

The Rehnquist Court also used its power to invalidate federal stat-
utes in quite different types of cases than did its predecessor Courts.
The Supreme Court Database assigns each Supreme Court decision
an issue area variable (coded as "values") describing the substantive
matters at issue in the case. These issue areas include criminal pro-
cedure cases, civil rights cases, First Amendment cases, due process
cases, federalism cases and federal taxation cases. 14 The issue areas in
which the Warren, Burger, and Rehnquist Courts issued their federal
invalidation decisions are listed below in Table 2. The percentages of
each Court's federal invalidation cases rendered in each issue area is
listed first, followed by the number of cases represented by that per-
centage. All percentages are rounded to the nearest whole number.
The Burger Court also issued one federal invalidation decision (5%
of its total federal invalidation decisions) in two issue areas the other
Courts did not utilize: unions and judicial power.

TABLE 2

FEDERAL INVALIDATION ISSUE AREAS

CRIM. CIVIL FIRST DUE FEDER- FEDERAL Misc.

PROCED. RIGHTS AMEND. PROCESS ALISM TAX

WARREN 21%(4) 47%(9) 26%(5) 5%(1) 0%(0) 0%(0) 0%(0)

BURGER 5%(1) 38%(8) 33%(7) 5%(1) 0%(0) 0%(0) 9.5%(2)

REHN- 9%(3) 0%(0) 44%(15) 6%(2) 26%(9) 9%(3) 6%(2)

QUIST

As shown above, the most surprising thing here may be that most
of the Rehnquist Court's federal invalidation cases did not occur in
federalism cases, but rather in First Amendment cases. In fact, a plu-

14 SPAETH CODEBOOK, supra note 6, at 43-56. The criminal procedure area includes cases

involving the constitutional rights of criminal defendants. The civil rights area includes cases
raising issues of voting rights; Fourteenth Amendment rights; affirmative action; discrimination

claims based on race, sex, sexuality, and disability; assertions of welfare rights; and cases involv-

ing immigration and naturalization. The First Amendment area includes cases raising freedom

of speech or religion claims, including campaign finance cases, commercial speech cases, and

pornography and obscenity cases. The due process area includes procedural due process and
Takings Clause cases. The federalism area includes cases raising constitutional questions about

the relative scope of national and state power, including Tenth and Eleventh Amendment cases,

Commerce Clause cases, and-as recoded for this Paper-cases arising under Section Five of

the Fourteenth Amendment. The federalism category does not include cases decided on the

basis of federal statutory preemption. The final issue area, federal taxation, includes constitu-

tional issues involving federal tax laws. A "miscellaneous" code is also included for cases not
falling into any of these categories.

Apr. 2007)
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137 Brown v. Hartlage First
456 U.S. 45 Amendment Liberal 9-0 1981

138 Mills v. Habluetzel
456 U.S. 91 Civil Rights Liberal 9-0 1981

139 Larson v. Valente First
456 U.S. 228 Amendment Liberal 5-4 1981

140 Greene v. Lindsey
456 U.S. 444 Due Process Liberal 6-3 1981

141 Zobel v. Williams
457 U.S. 55 Civil Rights Liberal 8-1 1981

142 Blum v. Bacon
457 U.S. 132 Civil Rights Liberal 9-0 1981

143 Plyler v. Doe
457 U.S. 202 Civil Rights Liberal 5-4 1981

144 Globe Newspaper Co. v. Supe-
rior Court of Norfolk First
457 U.S. 596 Amendment Liberal 6-3 1981

145 Edgar v. MITE Corp. Economic
457 U.S. 624 Activity Conservative 6-3 1981

146 ASARCO Inc. v. Idaho State
Tax Commission Economic
458 U.S. 307 Activity Conservative 6-3 1981

147 F.W. Woolworth Co. v. Taxa-
tion & Revenue Department of
New Mexico Economic
458 U.S. 354 Activity Conservative 6-3 1981

148 Washington v. Seattle School
District No. 1
458 U.S. 457 Civil Rights Liberal 5-4 1981

149 Rogers v. Lodge
458 U.S. 613 Civil Rights Liberal 6-3 1981

150 Mississippi University for
Women v. Hogan
458 U.S. 718 Civil Rights Liberal 5-4 1981

151 Sporhase v. Nebraska
458 U.S. 941 Federalism Liberal 7-2 1981

152 Brown v. Socialist Workers
'74 Campaign Committee
(Ohio) First
459 U.S. 87 Amendment Liberal 6-3 1982

153 Larkin v. Grendel's Den, Inc. First
459 U.S. 116 Amendment Liberal 8-1 1982

154 Memphis Bank & Trust Co. v.
Garner Economic
459 U.S. 392 Activity Conservative 9-0 1982

155 Minneapolis Star & Tribune
Co. v. Minnesota Commis-
sioner of Revenue First
460 U.S. 575 Amendment Liberal 8-1 1982

156 Anderson v. Celebrezze
460 U.S. 780 Civil Rights Liberal 5-4 1982

157 Kolender v. Lawson

1 461 U.S. 352 Due Process Liberal 7-2 1982
158 1Pickett v. Brown

462 U.S. 1 Civil Rights Liberal 9-0 1982

1068 [Vol. 9:4
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159 City of Akron v. Akron Center
for Reproductive Health, Inc.
462 U.S. 416 Privacy Liberal 6-3 1982

160 Planned Parenthood Ass'n of
Kansas City v. Ashcroft
462 U.S. 476 Privacy Conservative 5-4 1982

161 Karcher v. Daggett
462 U.S. 725 Civil Rights Liberal 5-4 1982

162 Mennonite Board of Missions
v. Adams
462 U.S. 791 Due Process Liberal 6-3 1982

163 Westinghouse Electric Corp. v.
Tully Economic
466 U.S. 388 Activity Conservative 9-0 1983

164 South-Central Timber Devel-
opment, Inc. v. Wunnicke
467 U.S. 82 Federalism Liberal 6-2 1983

165 Bernal v. Fainter
1 467 U.S. 216 Civil Rights Liberal 8-1 1983

166 Armco Inc. v. Hardesty Economic
467 U.S. 638 Activity Conservative 8-1 1983

167 Bacchus Imports., Ltd. v. Dias Economic
468 U.S. 263 Activity Conservative 5-3 1983

168 Lawrence County v. Lead-
Deadwood School District No.
40-1
469 U.S. 256 Federalism Liberal 7-2 1984

169 Supreme Court of New Hamp-
shire v. Piper
470 U.S. 274 Civil Rights Liberal 8-1 1984

170 Metropolitan Life Insurance
Co. v. Ward Economic
470 U.S. 869 Activity Conservative 5-4 1984

171 Hunter v. Underwood
471 U.S. 222 Civil Rights Liberal 8-0 1984

172 Zauderer v. Disciplinary Coun-
sel of the Supreme Court of
Ohio Economic
471 U.S. 626 Activity Liberal 5-3 1984

173 Williams v. Vermont Economic
472 U.S. 14 Activity Liberal 5-3 1984

174 Wallace v. Jaffree First
472 U.S. 38 Amendment Liberal 6-3 1984

175 Hooper v. Bernalillo County
Assessor
472 U.S. 612 Civil Rights Liberal 5-3 1984

176 Estate of Thornton v. Caldor,
Inc. First
472 U.S. 703 Amendment Liberal 8-1 1984

177 Aguilar v. Felton First
473 U.S. 402 Amendment Liberal 5-4 1984

178 City of Cleburne v. Cleburne
Living Center, Inc. Economic
473 U.S. 432 Activity Liberal 9-0 1984

Apr. 2007] 1069
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179 Pacific Gas & Electric Co. v.
Public Utilities Commission of
California First
475 U.S. 1 Amendment Liberal 5-3 1985

180 Philadelphia Newspapers, Inc.
v. Hepps First
475 U.S. 767 Amendment Liberal 5-4 1985

181 Brown-Forman Distillers Corp.
v. New York State Liquor Au-
thority Economic
476 U.S. 573 Activity Liberal 5-3 1985

182 Attorney General of New York
v. Soto-Lopez
476 U.S. 898 Civil Rights Liberal 6-3 1985

Total 183 183 183 183

REHNQUIST COURT

1 First English Evangelical Lu-
theran Church of Glendale v.
'ounty of Los Angeles

482 U.S. 304 Due Process Conservative 6-3 1986
2 Miller v. Florida Criminal

482 U.S. 423 Procedure Liberal 9-0 1986
3 City of Houston v. Hill First

482 U.S. 451 Amendment Liberal 8-1 1986
4 Booth v. Maryland Criminal

482 U.S. 496 Procedure Liberal 5-4 1986
5 Board of Airport Commission-

ers v. Jews for Jesus, Inc. First
482 U.S. 569 Amendment Liberal 9-0 1986

6 Edwards v. Aguillard First
482 U.S. 578 Amendment Liberal 7-2 1986

7 Tyler Pipe Industries, Inc. v.
Washington State Department
of Revenue Economic
483 U.S. 232 Activity Conservative 6-2 1986

8 American Trucking Ass'n, Inc.
v. Scheiner Economic
483 U.S. 266 Activity Conservative 5-4 1986

9 Tulsa Professional Collection
Services, Inc. v. Pope
485 U.S. 478 Due Process Liberal 8-1 1987

10 New Energy Co. of Indiana v.
Limbach Economic
486 U.S. 269 Activity Conservative 9-0 1987

11 Maynard v. Cartwright Criminal
486 U.S. 356 Procedure Liberal 9-0 1987

12 Mills v. Maryland Criminal
486 U.S. 367 Procedure Liberal 5-4 1987

13 Meyer v. Grant First
486 U.S. 414 Amendment Liberal 9-0 1987

[Vol. 9:4
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14 Clark v. Jeter
486 U.S. 456 Civil Rights Liberal 9-0 1987

15 Shapero v. Kentucky Bar
Ass'n
486 U.S. 466 Attorneys Liberal 6-3 1987

16 City of Lakewood v. Plain
Dealer Publishing Co. First
486 U.S. 750 Amendment Liberal 4-3 1987

17 Bendix Autolite Corp. v. Mid-
wesco Enterprises, Inc.
486 U.S. 888 Due Process Liberal 8-1 1987

18 Riley v. National Federation of
the Blind of North Carolina,
Inc. First
487 U.S. 781 Amendment Liberal 7-2 1988

19 Richmond v. J.A. Croson Co.
488 U.S. 469 Civil Rights Conservative 6-3 1988

20 Bonito Boats, Inc. v. Thunder
Craft Boats, Inc.
489 U.S. 141 Federalism Liberal 9-0 1988

21 EU v. San Francisco County
Democratic Central Committee First
489 U.S. 214 Amendment Liberal 8-0 1988

22 Board of Estimate v. Morris
489 U.S. 688 Civil Rights Liberal 9-0 1988

23 Quinn v. Millsap
491 U.S. 95 Civil Rights Liberal 9-0 1988

24 Healy v. The Beer Institute,
Inc. Economic
491 U.S. 324 Activity Liberal 6-3 1988

25 Texas v. Johnson First
491 U.S. 397 Amendment Liberal 5-4 1988

26 McKoy v. North Carolina Criminal
494 U.S. 433 Procedure Liberal 6-3 1988

27 Butterworth v. Smith First
494 U.S. 624 Amendment Liberal 9-0 1989

28 Peel v. Attorney Registration
& Disciplinary Commission of
Illinois

496 U.S. 91 Attorneys Liberal 5-4 1989
29 Hodgson v. Minnesota

497 U.S. 417 Privacy Liberal 5-4 1989
30 Connecticut v. Doehr

501 U.S. 1 Civil Rights Liberal 9-0 1990
31 Gentile v. State Bar of Nevada First

501 U.S. 1030 Amendment Liberal 5-4 1990
32 Simon & Schuster, Inc. v.

Members of New York State
Crime Victims Board First
502 U.S. 105 Amendment Liberal 8-0 1991

33 Norman v. Reed
502 U.S. 279 Civil Rights Liberal 7-1 1991

34 Wyoming v. Oklahoma Judicial
502 U.S. 437 Power Liberal 6-3 1991
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35 Foucha v. Louisiana
504 U.S. 71 Due Process Liberal 5-4 1991

36 Chemical Waste Management,
Inc. v. Hunt Economic
504 U.S. 334 Activity Conservative 8-1 1991

37 Fort Gratiot Sanitary Landfill,
Inc. v. Michigan Department
of Natural Resources Economic
504 U.S. 353 Activity Conservative 7-2 1991

38 Kraft General Foods, Inc. v.
Iowa Department of Revenue
and Finance Economic
505 U.S. 71 Activity Conservative 7-2 1991

39 County of Forsyth v. The Na-
tionalist Movement First
505 U.S. 123 Amendment Liberal 5-4 1991

40 R.A.V. v. City of St. Paul First
505 U.S. 377 Amendment Liberal 9-0 1991

41 Planned Parenthood of South-
eastern Pennsylvania v. Casey
505 U.S. 833 Privacy Liberal 5-4 1991

42 City of Cinci,,fati v. Discovery
Network, Inc. First
507 U.S. 410 Amendment Liberal 6-3 1992

43 Lamb's Chapel v. Center
Moriches Union Free School
District First
508 U.S. 384 Amendment Liberal 9-0 1992

44 Church of the Lukumi Babalu
Aye, Inc. v. City of Hialeah First
508 U.S. 520 Amendment Liberal 9-0 1992

45 Harper v. Virginia Department
of Taxation
509 U.S. 86 Federalism Liberal 7-2 1992

46 Oregon Waste Systems, Inc. v.
Department of Environmental
Quality of Ore Economic
511 U.S. 93 Activity Conservative 7-2 1993

47 C & A Carbone, Inc. v. Town
of Clarkstown Economic
511 U.S. 383 Activity Conservative 6-3 1993

48 Associated Industries of Mis-
souri v. Lohman Economic
511 U.S. 641 Activity Conservative 9-0 1993

49 Department of Revenue of
Montana v. Kurth Ranch Criminal
511 U.S. 767 Procedure Liberal 5-4 1993

50 City of Ladue v. Gilleo First
512 U.S. 43 Amendment Liberal 9-0 1993

51 West Lynn Creamery, Inc. v.
Healy Economic
512 U.S. 186 Activity Conservative 7-2 1993

52 Honda Motor Co. v. Oberg Economic
1 512 U.S. 415 Activity Conservative 7-2 1993

[Vol. 9:4
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53 Board of Education of Kiryas
Joel Village School District v.
Grumet First
512 U.S. 687 Amendment Liberal 6-3 1993

54 Reich v. Collins Economic
513 U.S. 106 Activity Conservative 9-0 1994

55 McIntyre v. Ohio Elections
Commission First
514 U.S. 334 Amendment Liberal 7-2 1994

56 U.S. Term Limits, Inc. v.
Thornton
514 U.S. 779 Federalism Liberal 5-4 1994

57 Miller v. Johnson
515 U.S. 900 Civil Rights Conservative 5-4 1994

58 Fulton Corp. v. Faulkner Economic
516 U.S. 325 Activity Conservative 9-0 1995

59 Cooper v. Oklahoma
517 U.S. 348 Due Process Liberal 9-0 1995

60 44 Liquormart, Inc. v. Rhode
Island First
517 U.S. 484 Amendment Liberal 9-0 1995

61 Romer v. Evans
517 U.S. 620 Privacy Liberal 6-3 1995

62 Shaw v. Hunt
517 U.S. 899 Civil Rights Conservative 5-4 1995

63 Bush v. Vera
517 U.S. 952 Civil Rights Conservative 5-4 1995

64 M.L.B.v.S.L.J.
519 U.S. 102 Civil Rights Liberal 6-3 1996

65 Lynce v. Mathis Criminal
519 U.S. 433 Procedure Liberal 9-0 1996

66 Chandler v. Miller
520 U.S. 305 Privacy Liberal 8-1 1996

67 Camps Newfound/Owatonna,
Inc. v. Town of Harrison Economic
520 U.S. 564 Activity Liberal 5-4 1996

68 Foster v. Love
522 U.S. 67 Civil Rights Liberal 9-0 1997

69 Buckley v. American Constitu-
tional Law Foundation, Inc. First
525 U.S. 182 Amendment Liberal 6-3 1998

70 Saenz v. Roe
526 U.S. 489 Civil rRghts Liberal 7-2 1998

71 City of Chicago v. Morales
527 U.S. 41 Due Process Liberal 6-3 1998

72 Hunt-Wesson, Inc. v. Fran-
chise Tax Board of California Economic
528 U.S. 458 Activity Conservative 9-0 1999

73 Rice v. Cayetano
528 U.S. 495 Civil Rights Conservative 7-2 1999

74 Troxel v. Granville
530 U.S. 57 Privacy Liberal 6-3 1999

75 Crosby v. National Foreign
Trade Council
530 U.S. 363 Federalism Liberal 9-0 1999
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76 California Democratic Party v.
Jones
530 U.S. 567 Civil Rights Liberal 7-2 1999

77 Stenberg v. Carhart
530 U.S. 914 Privacy Liberal 5-4 1999

78 City of Indianapolis v. Ed-
mond Criminal
531 U.S. 32 Procedure Liberal 6-3 2000

79 Virginia v. Black First
538 U.S. 343 Amendment Liberal 7-2 2002

80 American Insurance Ass'n v.
Garamendi
59 U.S. 396 Federalism Liberal 5-4 2002

81 Lawrence v. Texas
539 U.S. 558 Privacy Liberal 6-3 2002

82 Stogner v. California Criminal
539 U.S. 607 Procedure Liberal 5-4 2002

83 Granholm v. Heald Economic
544 U.S. 460 Activity Liberal 5-4 2004

84 Halbert v. Michigan
545 U.S. 605 Civil Rights Liberal 7-2 2004

85 McCreary County v. American
Civil Liberties Union nof Ken-
tucky First
545 U.S. 844 Amendment Liberal 5-4 2004

Total 85 85 85 85
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APPENDIX C

CASES OVERTURNING SUPREME COURT PRECEDENT

CASE NAME/
CITATION ISSUE DIRECTION VOTE TERM

WARREN COURT

1 Brown v. Board of Education of
Topeka
347 U.S. 483 Civil Rights Liberal 9-0 1953

2 Radovich v. National Football
League Economic
352 U.S. 445 Activity Liberal 6-3 1956

3 Reid v. Covert
354 U.S. 1 Civil Rights Liberal 6-2 1956

4 Vanderbilt v. Vanderbilt
354 U.S. 416 Due Process Liberal 6-2 1956

5 United States v. Raines
362 U.S. 17 Civil Rights Liberal 9-0 1959

6 Elkins v. United States Criminal
364 U.S. 206 Procedure Liberal 5-4 1959

7 James v. United States Criminal
366 U.S. 213 Procedure Liberal 6-3 1960

8 Mapp v. Ohio Criminal
367 U.S. 643 Procedure Liberal 6-3 1960

9 Baker v. Carr
369 U.S. 186 Civil Rights Liberal 6-2 1961

10 Continental Ore Co. v. Union
Carbide & Carbon Corp. Economic
370 U.S. 690 Activity Liberal 8-0 1961

11 Smith v. Evening News Ass'n
371 U.S. 195 Federalism Conservative 8-1 1962

12 Local No. 438 Construction &
General Laborers' Union v.
Curry
371 U.S. 542 Federalism Liberal 9-0 1962

13 Gideon v. Wainwright Criminal
372 U.S. 335 Procedure Liberal 9-0 1962

14 Gray v. Sanders
372 U.S. 368 Civil Rights Liberal 8-1 1962

15 Fay v. Noia Criminal
372 U.S. 391 Procedure Liberal 6-3 1962

16 Ferguson v. Skrupa Economic
372 U.S. 726 Activity Liberal 9-0 1962

17 Schneider v. Rusk
377 U.S. 163 Civil Rights Liberal 5-3 1963

18 Malloy v. Hogan Criminal
378 U.S. 1 Procedure Liberal 5-4 1963
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19 Murphy v. Waterfront Commis-
sion of New York Harbor Criminal
378 U.S. 52 Procedure Liberal 9-0 1963

20 Jackson v. Denno Criminal
378 U.S. 368 Procedure Liberal 6-3 1963

21 Escobedo v. Illinois Criminal
378 U.S. 478 Procedure Liberal 5-4 1963

22 Pointer v. Texas Criminal
380 U.S. 400 Procedure Liberal 9-0 1964

23 Swift & Co. v. Wickham Judicial
382 U.S. 111 Power Conservative 6-3 1965

24 Harris v. United States Criminal
382 U.S. 162 Procedure Liberal 5-4 1965

25 Harper v. Virginia State Board
of Elections
383 U.S. 663 Civil Rights Liberal 6-3 1965

26 Miranda v. Arizona Criminal
384 U.S. 436 Procedure Liberal 5-4 1965

27 Spevack v. Klein Criminal
385 U.S. 511 Procedure Liberal 5-4 1966

28 Keyishian v. Board of Regents
of the University of the State of
New York First
385 U.S. 589 Amendment Liberal 5-4 1966

29 Afroyim v. Rusk
387 U.S. 253 Civil Rights Liberal 5-4 1966

30 Warden, Maryland Penitentiary
v. Hayden Criminal
387 U.S. 294 Procedure Conservative 6-3 1966

31 Camara v. Municipal Court Criminal
387 U.S. 523 Procedure Liberal 6-3 1966

32 Katz v. United States Criminal
389 U.S. 347 Procedure Liberal 7-1 1967

33 Marchetti v. United States Criminal
390 U.S. 39 Procedure Liberal 7-1 1967

34 Peyton v. Rowe Criminal
391 U.S. 54 Procedure Liberal 9-0 1967

35 Bruton v. United States Criminal
391 U.S. 123 Procedure Liberal 6-2 1967

36 Duncan v. Louisiana Criminal
391 U.S. 145 Procedure Liberal 7-2 1967

37 Carafas v. LaVallee Criminal
391 U.S. 234 Procedure Liberal 8-0 1967

38 Lee v. Florida Criminal
392 U.S. 378 Procedure Liberal 6-3 1967

39 Moore v. Ogilvie
394 U.S. 814 Civil Rights Liberal 7-2 1968

40 Lear, Inc. v. Adkins Economic
395 U.S. 653 Activity Conservative 5-3 1968

41 Chimel v. California Criminal
395 U.S. 752 Procedure Liberal 6-2 1968

42 Benton v. Maryland Criminal
395 U.S. 784 Procedure Liberal 6-2 1968
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Total 42 42 4-2 42

BURGER COURT

1 Boys Markets, Inc. v. Retail
Clerks Union, Local 770
398 U.S. 235 Unions Conservative 5-2 1969

2 Moragne v. States Marine Lines,
Inc. Economic
398 U.S. 375 Activity Liberal 8-0 1969

3 Blonder-Tongue Laboratories,
Inc. v. University of Illinois
Foundation Economic
402 U.S. 313 Activity Liberal 9-0 1970

4 Perez v. Campbell Economic
402 U.S. 637 Activity Liberal 5-4 1970

5 Griffin v. Breckenridge
403 U.S. 88 Civil Rights Liberal 9-0 1970

6 Illinois v. City of Milwaukee Economic
406 U.S. 91 Activity Conservative 9-0 1971

7 Andrews v. Louisville & Nash-
ville Railroad Co. Economic
406 U.S. 320 Activity Conservative 7-1 1971

8 Lehnhausen v. Lake Shore Auto
Parts Co. Economic
410 U.S. 356 Activity Liberal 9-0 1972

9 Braden v. 30th Judicial Circuit
Court of Kentucky Criminal
410 U.S. 484 Procedure Liberal 6-3 1972

10 Miller v. California First
413 U.S. 15 Amendment Conservative 5-4 1972

11 North Dakota State Board of
Pharmacy v. Snyder's Drug
Stores, Inc. Economic
414 U.S. 156 Activity Liberal 9-0 1973

12 Edelman v. Jordan
415 U.S. 651 Civil Rights Conservative 5-4 1973

13 Taylor v. Louisiana
419 U.S. 522 Civil Rights Liberal 8-1 1974

14 United States v. Reliable Trans-
fer Co. Economic
421 U.S. 397 Activity Liberal 9-0 1974

15 Michelin Tire Corp. v. Wages Economic
423 U.S. 276 Activity Liberal 8-0 1975

16 Hudgens v. NLRB First
424 U.S. 507 Amendment Conservative 6-2 1975

17 Virginia State Board of Phar-
macy v. Virginia Citizens Con-
sumer Council, Inc. First
425 U.S. 748 Amendment Liberal 7-1 1975

18 National League of Cities v.
Usery
426 U.S. 833 Unions Conservative 5-4 1975
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19 Lodge 76, International Ass'n of
Machinists & Aerospace Work-
ers v. Wisconsin Employment
Relations Commission
427 U.S. 132 Federalism Liberal 6-3 1975

20 Gregg v. Georgia Criminal
428 U.S. 153 Procedure Conservative 7-2 1975

21 Craig v. Boren
429 U.S. 190 Civil Rights Liberal 7-2 1976

22 Oregon ex rel. State Land Bard
v. Corvallis Sand & Gravel Co.
429 U.S. 363 Federalism Conservative 6-3 1976

23 Complete Auto Transit, Inc. v.
Brady Economic
430 U.S. 274 Activity Liberal 9-0 1976

24 Continental T. V., Inc. v. GTE
Sylvania Inc. Economic
433 U.S. 36 Activity Conservative 6-2 1976

25 Shaffer v. Heitner
433 U.S. 186 Due Process Liberal 7-1 1976

26 Department of Revenue of
Washington v. Ass'n of Wash-
ington Stevedoring Companies Economic
435 U.S. 734 Activity Liberal 8-0 1977

27 Monell v. Department of Social
Services
436 U.S. 658 Civil Rights Liberal 7-2 1977

28 Burks v. United States Criminal
437 U.S. 1 Procedure Liberal 8-0 1977

29 United States v. Scott Criminal
437 U.S. 82 Procedure Conservative 5-4 1977

30 Hughes v. Oklahoma
441 U.S. 322 Federalism Liberal 7-2 1978

31 Trammel v. United States Judicial
445 U.S. 40 Power Conservative 9-0 1979

32 United States v. Salvucci Criminal
448 U.S. 83 Procedure Conservative 7-2 1979

33 Thomas v. Washington Gas
Light Co. Economic
448 U.S. 261 Activity Liberal 7-2 1979

34 Commonwealth Edison Co. v.
Montana Economic
453 U.S. 609 Activity Liberal 6-3 1980

35 United States v. Ross Criminal
456 U.S. 798 Procedure Conservative 6-3 1981

36 Illinois v. Gates Criminal
462 U.S. 213 Procedure Conservative 6-3 1982

37 Michigan v. Long Criminal
463 U.S. 1032 Procedure Conservative 6-3 1982

38 United States v. One Assortment
of 89 Firearms Criminal
465 U.S. 354 Procedure Conservative 9-0 1983

39 Limbach v. Hooven & Allison
Co. Economic
466 U.S. 353 Activity Liberal 9-0 1983
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40 Copperweld Corp. v. Independ-
ence Tube Corp. Economic
467 U.S. 752 Activity Conservative 5-3 1983

41 Garcia v. San Antonio Metro-
politan Transit Authority
469 U.S. 528 Unions Liberal 5-4 1984

42 United States v. Miller Criminal
471 U.S. 130 Procedure Conservative 8-0 1984

43 Daniels v. Williams
474 U.S. 327 Civil Rights Conservative 9-0 1985

44 Batson v. Kentucky
476 U.S. 79 Civil Rights Liberal 7-2 1985

45 Brown-Forman Distillers Corp.
v. New York State Liquor Au-
thority Economic
476 U.S. 573 Activity Liberal 5-3 1985

46 Rose v. Clark Criminal
478 U.S. 570 Procedure Conservative 6-3 1985

Total 46 46 46 46

REHNQUIST COURT

1 Griffith v. Kentucky Criminal
479 U.S. 314 Procedure Liberal 6-3 1986

2 Puerto Rico v. Branstad Criminal
483 U.S. 219 Procedure Conservative 9-0 1986

3 Tyler Pipe Industries, Inc. v.
Washington Department of
Revenue Economic
483 U.S. 232 Activity Conservative 6-2 1986

4 American Trucking Ass'n v.
Scheiner Economic
483 U.S. 266 Activity Conservative 5-4 1986

5 Solorio v. United States
483 U.S. 435 Civil Rights Conservative 6-3 1986

6 Welch v. Texas Department of
Highways & Public Transporta-
tion Economic
483 U.S. 468 Activity Conservative 5-4 1986

7 Gulfstream Aerospace Corp. v.
Mayacamas Corp. Judicial
485 U.S. 271 Power Conservative 8-0 1987

8 South Carolina v. Baker
485 U.S. 505 Federalism Liberal 7-1 1987

9 Thomburgh v. Abbott First
490 U.S. 401 Amendment Conservative 6-3 1988

10 Rodriguez de Quijas v. Shear-
son/American Express, Inc. Economic
490 U.S. 477 Activity Conservative 5-4 1988

11 Wards Cove Packing Co., Inc. v.
Atonio
490 U.S. 642 Civil Rights Conservative 5-4 1988
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12 Alabama v. Smith Criminal
490 U.S. 794 Procedure Conservative 8-1 1988

13 Healy v. The Beer Institute, Inc. Economic
491 U.S. 324 Activity Liberal 6-3 1988

14 Webster v. Reproductive Health
Services
492 U.S. 490 Privacy Conservative 5-4 1988

15 Collins v. Youngblood Criminal
497 U.S. 37 Procedure Conservative 9-0 1989

16 California v. Acevedo Criminal
500 U.S. 565 Procedure Conservative 6-3 1990

17 Exxon Corp. v. Central Gulf
Lines, Inc. Judicial
500 U.S. 603 Power Liberal 9-0 1990

18 Coleman v. Thompson Criminal
501 U.S. 722 Procedure Conservative 6-3 1990

19 Payne v. Tennessee Criminal
501 U.S. 808 Procedure Conservative 6-3 1990

20 Keeney v. Tamayo-Reyes Criminal
504 U.S. 1 Procedure Conservative 5-4 1991

21 Planned Parenthood of South-
eastern Pennsylvania v. Casey
505 U.S. 833 Privacy Liberal 5-4 1991

22 Harper v. Virginia Department
of Taxation
509 U.S. 86 Federalism Liberal 7-2 1992

23 Nichols v. United States Criminal
511 U.S. 738 Procedure Conservative 6-3 1993

24 Department of Labor v. Green-
wich Collieries Economic
512 U.S. 267 Activity Conservative 6-3 1993

25 Hubbard v. United States Criminal
512 U.S. 267 Procedure Liberal 6-3 1994

26 Adarand Constructors, Inc. v.
Pena
514 U.S. 695 Civil Rights Conservative 5-4 1994

27 United States v. Gaudin Criminal
515 U.S. 200 Procedure Liberal 9-0 1994

28 Seminole Tribe of Florida v.
Florida
515 U.S. 506 Federalism Conservative 5-4 1995

29 44 Liquormart, Inc. v. Rhode
Island First
517 U.S. 44 Amendment Liberal 9-0 1995

30 Quackenbush v. Allstate Insur-
ance Co. Judicial
517 U.S. 484 Power Liberal 9-0 1995

31 Lewis v. Casey
517 U.S. 706 Due Process Conservative 8-1 1995

32 State Oil Co. v. Khan Economic
518 U.S. 343 Activity Liberal 9-0 1997

33 Hudson v. United States Criminal
522 U.S. 3 Procedure Conservative 9-0 1997
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34 Hohn v. United States Criminal
522 U.S. 93 Procedure Liberal 5-4 1997

35 College Savings Bank v. Flor-
ida Prepaid Postsecondary Edu-
cation Expense Board
524 U.S. 236 Federalism Conservative 5-4 1998

36 Mitchell v. Helms First
527 U.S. 666 Amendment Conservative 6-3 1999

37 United States v. Hatter Federal
530 U.S. 793 Taxation Liberal 5-2 2000

38 Lapides v. Board of Regents of
the University System of Geor-
gia
532 U.S. 557 Federalism Liberal 9-0 2001

39 United States v. Cotton Criminal
535 U.S. 613 Procedure Conservative 9-0 2001

40 Atkins v. Virginia Criminal
535 U.S. 625 Procedure Liberal 6-3 2001

41 Lawrence v. Texas
536 U.S. 304 Privacy Liberal 6-3 2002

42 Crawford v. Washington Criminal
539 U.S. 558 Procedure Liberal 9-0 2003

43 Vieth v. Jubelirer Judicial
541 U.S. 36 Power Conservative 5-4 2003

44 Roper v. Simmons Criminal
541 U.S. 267 Procedure Liberal 5-4 2004

Total 44 44 44 44
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