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SOME REFLECTIONS ON THE STATE
TAXATION OF A NONRESIDENT'S

PERSONAL INCOME
Walter Hellerstein*

I. INTRODUCrION

T HE doctrinal ferment that permeated the constitutional law of
state taxation in the 1980's evoked an impressive outpouring

of scholarly commentary.2 Detailed consideration was given to ques-
tions of situs, domicile, and jurisdiction to tax;3 to distinctions be-
tween subject, rate, and measure;4 and to the nature of tangibles,
intangibles, and income.5 Judicial opinions were dissected," legal
fictions were discredited, and ameliorative proposals, theoretical and
practical, were advanced.8 The Supreme Court signaled the end to
much of this conceptual unrest and commentary by resolving many
of the issues in definitive,9 if somewhat inequitable, 0 terms. With

* Member of the District of Columbia Bar. A.B. 1967, Harvard University; J.D.
1970, University of Chicago.-Ed.

1. Compare Farmers Loan & Trust Co. v. Minnesota, 280 U.S. 204 (1930), and First
Natl. Bank v. Maine, 284 U.S. 812 (1932) (due process clause forbids "double taxation"
of intangibles) with Graves v. Elliott, 807 U.S. 383 (1939), and Curry v. McCanless, 807
U.S. 357 (1939) (due process clause no bar to "double taxation" of intangibles). See also
Pearson v. McGraw, 308 U.S. 313 (1939); Guaranty Trust Co. v. Virginia, 305 U.S. 19
(1938); First Bank Stock Corp. v. Minnesota, 301 U.S. 234 (1937); New York ex rel.
Cohn v. Graves, 800 U.S. 808 (1937); Wheeling Steel Corp. v. Fox, 298 U.S. 193 (1936);
Senior v. Braden, 295 U.S. 422 (1935); Virginia v. Imperial Coal Sales Co., 293 U.S. 15
(1934); Lawrence v. State Tax Commn., 286 U.S. 276 (1932).

2. See, e.g., the articles cited in notes 3-8 infra.
3. See Merrill, Jurisdiction To Tax-Another Word, 44 YALE L.J. 582 (1935); Tweed

8: Sargent, Death and Taxes Are Certain-But What of Domicile, 53 HAxv. L. REv. 68
(1939).

4. See Lowndes, Rate and Measure in Jurisdiction To Tax-Aftermath of Maxwell
v. Bugbee, 49 HAtv. L. R.v. 756 (1936); Rodell, A Primer on Interstate Taxation, 44
YArn L.J. 1166 (1935).

5. See Bittker, The Taxation of Out-of-State Tangible Property, 56 YAm L.J. 640
(1947); Nossaman, The Fourteenth Amendment in Its Relation to State Taxation of
Intangibles, 18 CALw. L. REv. 345 (1930); Rottschaefer, State Jurisdiction of Income for
Tax Purposes, 44 HAv. L. R.v. 1075 (1931).

6. See Lowndes, The Tax Decisions of the Supreme Court, 1938 Term, 88 U. PA.
L. REv. 1 (1939); Traynor, State Taxation and the Supreme Court, 1938 Term, 28 CALIF.
L. REv. 1 (1939).

7. See Guterman, Revitalization of Multiple State Death Taxation, 42 CoLuM. L.
REv. 1249 (1942); Lowndes, Spurious Conceptions of the Constitutional Law of Taxa-
tion, 47 HAnv. L. REv. 628 (1934).

8. See Farage, Multiple Domicils and Multiple Inheritance Taxes-A Possible Solu-
tion, 9 GEo. WAsH. L. Rt~v. 375 (1941); Hellerstein & Hennefeld, State Taxation in a
National Economy, 54 HARv. L. REv. 949 (1941).

9. See Curry v. McCanless, 807 U.S. 357 (1939) (due process clause no bar to "double"
death taxation of intangibles); Guaranty Trust Co. v. Virginia, 305 U.S. 19 (1938) (due
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the governing principles more or less established, at least to the satis-
faction of those who might be motivated to write about them, the
business of interpreting and implementing state property, death, and
personal income taxes was left largely to the state courts and the state
legislatures."'

With respect to the taxation of personal income, it was plain by
1940 that states were constitutionally free to tax residents on all
personal income wherever earned 12 and nonresidents on personal
income earned within the state, 3 even though these two principles,
taken together, meant that an individual's income might be subject
to "double-taxation" by different states.'4 The Court, after toying
with the idea for a decade,' 5 finally rejected the invitation to forge
the due process clause into a tool for preventing multiple taxation 0

and reverted to the ruling law of an earlier era17 that left the solution
of such problems to the collective wisdom of the states.

process clause no bar to "double" income taxation); Frick v. Pennsylvania, 268 U.S.
473 (1925); Union Refrigerator Transit Co. v. Kentucky, 199 U.S. 194 (1905) (real
property and tangible personalty taxable under death and property tax laws only by
states in which located).

10. The Court itself had reservations concerning the impact of its decisions per-
mitting multiple state taxation of the same income or intangibles. "If we enjoyed the
freedom of the framers it is possible that we might, in the light of experience, devise
a more equitable system of taxation than that which they gave us." Curry v. McCanless,
807 US. 357, 373 (1939).

11. The same cannot be said with reference to state taxation of businesses, where
cases continued to be bitterly fought for the next three decades over due process and
commerce clause restrictions on state income, sales, and use taxes. See generally
J. HELLRsrN, STATE ANm LOCAL TAxATiON pts. 4 & 5 (3d ed. 1969); Developments in
the Law-Federal Limitations on State Taxation of Interstate Business, 75 Hagv. L.
REv. 953 (1962).

12. New York ex rel. Cohn v. Graves, 300 U.S. 308 (1937); Lawrence v. State Tax
Commn., 286 U.S. 276 (1932); Maguire v. Trefry, 253 U.S. 12 (1920).

13. Travis v. Yale & Towne Mfg. Co., 252 U.S. 60 (1920); Shaffer v. Carter, 252 U.S.
37 (1920).

Throughout this article, the term "resident" is used broadly to include the various
concepts associated with the definition of a resident for state tax purposes, such as
domicile, presence in the state for other than a temporary purpose or for a specified
period of time, and maintenance of a permanent place of abode in the state. See
G. ALTMAN & F. KEESLING, AILOcATION OF INCOME IN STATE TAXATION 43 (2d ed. 1950);
the term "nonresident" is used to mean an individual other than a resident. In any
particular case, of course, the precise meaning of the terms "resident" and "nonresi-
dent" depends on the definition set out in a state's tax statute. See Note, Multistate
Taxation of Personal Income, 111 U. PA. L. REv. 974, 975-79 (1963).

14. Guaranty Trust Co. v. Virginia, 805 U.S. 19 (1938); Hughes v. Wisconsin Tax
Commn., 227 Wis. 274, 278 N.W. 403, appeal dismissed, 304 U.S. 548 (1938).

15. See cases clted in note I supra.
16. See Guaranty Trust Co. v. Virginia, 305 U.S. 19, 23 (1938); Curry v. McCanless,

807 U.S. 357, 372-74 (1937).

17. See, e.g., Bullen v. Wisconsin, 240 U.S. 625 (1916); Blackstone v. Miller, 188 U.S.
189 (1903).



State Taxation

As their need for revenue increased, a growing number of states
turned to or relied more heavily upon the personal income tax as a
revenue source.' 8 To the extent that the states' power to tax personal
income was not limited by any constitutional proscription against
multiple taxation, fairness to the individual taxpayer depended on
the states' self-restraint--or enlightened self-interest 9-in refraining
from exercising their taxing powers to constitutional limits20 or in
granting credits for taxes paid to other states.2 ' Despite the absence
of any formal interstate agreement designed to achieve greater uni-
formity and equity in the multistate taxation of personal income,m2

the burden on the individual whose income is taxable by more than
one state has been reduced over the years.23 Nevertheless, the tax
status of the multistate taxpayer today is often characterized by un-
certainty, unfairness, and considerable confusion.24

18. While a number of states enacted income taxes during the nineteenth century,
see J. HELLEmsrmN, supra note 11, at 59, they were generally abandoned due to admin-
istrative difficulties. See Rottschaefer, supra note 5, at 1075. The "modern revival" of
the income tax began with the adoption of the Wisconsin income tax in 1911. Id. at
1075. Today between forty and forty-five states impose personal income taxes-the pre-
cise figure depends on whether one includes those states that impose their levy on only
a limited category of income or taxpayers. See authorities cited in notes 120-26 infra,
and accompanying text. Over the years, the states have generally raised the rates of
their personal income taxes. Compare, e.g., US. BUREAu oF THE CENSUS, STATISTrcAL
ABsTrAcr OF THE UNrrED STATES, STATE INDIVIDUAL INCOME TAxES: 1972, at 429 (1973)
with U.S. BuREAU oF THE CENsus, STATrsbcAL ABsrRAcr OF THE UNrrED STATES, STATE
INDIVIDUAL INcOME TAXEs: 1962, at 430 (1963).

19. See Starr, Reciprocal and Retaliatory Legislation in the American States, 21
MINN. L. REv. 371 (1937).

20. See IowA CoDE ANN. § 422.8(2) (Supp. 1973); MINN. STAT. ANN. § 290.081 (Supp.
1974); Wxs. STAT. ANN. § 71.03(2)(c) (1969) (all excluding nonresident personal service
income from taxation if state of residence offers reciprocal exclusion).

21. E.g., CAL. Rzv. & TAx CoDE § 18001 (1970); N.Y. TAx LAw § 620 (1966); VA.
CoDE ANN. § 58--151.015 (Supp. 1973).

22. There is such an agreement with respect to the multistate taxation of business
income. Over thirty-five states are members or associate members of the Multistate Tax
Compact, P-H STATE AND LOcAL TAxEs (All States Unit) 5150-51 (1971). Article III
of the Compact gives the multistate taxpayer the option to apportion and allocate his
income with reference to state law or with reference to Article IV of the Multi-State
Compact, reproduced in id., 6310-68, which adopts practically verbatim the Uni-
form Division of Income for Tax Purposes Act, a proposal worked out by state tax
administrators, lawyers, and accountants, aimed at achieving greater uniformity in
state taxation of interstate commerce.

23. Note, supra note 13, at 993.
24. Although an individual's state tax problems do not usually make headlines,

there was a notable recent exception: "The official says Mr. Nixon has considered him-
self a California resident throughout his presidency. . . . However, Mr. Nixon's
principal attorney in the White House negotiations with the [California] Franchise Tax
Board says that he still takes the position that the President is not a resident 'for in-
come tax purposes."' Washington Post, Jan. 12, 1974, at 1, col. 3. The Franchise Tax
Board agreed with Nixon's contention, ruling that he and Mrs. Nixon were not
California residents for state income tax purposes. N.Y. Times, Feb. 2, 1974, at 12, col.
3 (late city ed.). The decision, however, "drew an immediate dissent" from a member
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It is within this framework that an intriguing and troublesome
issue involving state taxation of personal income has recently arisen.
Ironically, it grew out of an effort by one state, Vermont, to intro-
duce what in its view was probably a greater degree of "equality"
than had previously existed between its resident and nonresident
taxpayers. What Vermont did, in effect, was this: In determining
the rate at which a resident or nonresident taxpayer would pay tax
on his Vermont income, the taxpayer's "ability to pay," on which
Vermont's progressive rates were predicated,2 5 was reckoned by
looking to all of his income wherever earned.20 The result, in prin-
ciple at least, was to tax resident and nonresident taxpayers with the
same federal taxable income at the same rate on their income taxable
by Vermont. On its face, this does not seem unfair. From a constitu-
tional perspective, it hardly presents a problem with respect to the
Vermont resident because Vermont indisputably possesses the right
to tax such income27 and a fortiori has the right to use it to determine
the tax rate. With respect to the nonresident, however, the question
is more complex. While it is clear that Vermont may properly insist
that the nonresident pay tax on his Vermont-earned income,28 it is
just as clear that Vermont has no jurisdiction to tax the nonresident's
non-Vermont income.29 This raises the question whether taking such
nontaxable income into account in determining the rate at which
the nonresident's taxable Vermont income will be assessed achieves
indirectly what may not constitutionally be achieved directly.

Perhaps it does. Over fifty years ago, however, the Supreme Court

of the California State Board of Equalization, another tax agency. Id. Moreover, the
ruling left open the question whether any of Nixon's income that may have been de-
rived from California was taxable by the state. Id. The Franchise Tax Board subse-
quently ruled that Nixon had incurred California tax liability for income earned in
California. Washington Post, April 13, 1974, at 1, col. 8.

25. Indeed, the Vermont legislature has made this explicit: "It is intended that,
for any taxable year, individuals, estates and trusts shall be taxed upon only their
Vermont income for that year, but that the rate at which the Vermont income of any
taxpayer is taxed under this chapter shall reflect the taxpayer's ability to pay as mea-
sured by his adjusted gross income for the taxable year." VT. STAT. ANN. tit. 32,
§ 5820(b) (1970).

26. VT. STAT. ANN. tit. 32, § 5822 (1970).
27. See cases cited in note 12 supra.
28. See cases cited in note 13 supra; Nonresident Taxpayers Assn. v. Philadelphia,

341 F. Supp. 1139 (D.N.J. 1971), affd. mem., 406 U.S. 951 (1972).

29. State v. Burnett, 200 Ark. 655, 140 S.W.2d 673 (1940); People ex rel. Monjo v.
State Tax Commn., 218 App. Div. 1, 217 N.Y.S. 669 (1926); Greene v. Wisconsin Tax
Commn., 221 Wis. 531, 266 N.W. 270 (1936). The paucity of direct authority for this
proposition no doubt arises from the fact that states have generally confined the taxa-
tion of nonresidents' income to that from local sources. Rottschaefer, supra note 5, at
1080.

[Vol. 72:13091312
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decided in Maxwell v. Bugbee ° that such a method for establishing the
rate of a death tax suffered from no constitutional infirmity, despite
Justice Holmes's dissenting observation for himself and three others
that "when property outside the State is taken into account for the
purpose of increasing the tax upon property within it, the property
outside is taxed in effect, no matter what form of words may be
used.""1 While a number of states have taken advantage of Maxwell
to employ a comparable formula for establishing the rate of a non-
resident's estate or inheritance taxes,12 only three states other than
Vermont 3 have done so with respect to the taxation of a nonresi
dent's income. Perhaps the reluctance stems from a prevailing senti-
ment in state legislatures that there is something inequitable about
such an exaction;34 perhaps from neglect; perhaps from some other
cause.3 5 In any case, Vermont's personal income tax statute raises in
a contemporary context some of the fascinating and disturbing prob-
lems with which courts and commentators struggled in the 1930's
and provides a useful vehicle for examining the scope of state taxing
power over a nonresident's personal income.

My purpose here is fourfold: first, to inquire into the theoretical
and constitutional underpinning of Vermont's taxing scheme against
the background of the case that challenged the validity of the levy;
second, to analyze the impact of related legislation on the principles
upon which the basic Vermont formula was constructed; third, to
determine whether there are reasons of law or policy why other states
should not adopt schemes similar to Vermont's; and, fourth, to con-
sider in light of the foregoing some of the recurring problems
concerning the treatment of nonresidents under state income tax
statutes.

II. THE VERMONT SCHEME-I

Wilfred Wheeler made his home in Enfield, New Hampshire. 0

He was employed as a salesman by Ward Foods, Inc., of White River

30. 250 U.S. 525 (1919).
31. 250 U.S. at 544. The Supreme Court reaffirmed the vitality of the principle in

Great Atl. & Pac. Tea Co. v. Grosjean, 801 U.S. 412 (1937).
32. See note 137 infra and accompanying text.
33. Mo. RLxv. STAT. ANN. § 143.041 (Supp. 1974); Nm. REv. STAT. § 77-2715(1) (Supp.

1973); R.I. GEN. LAws ANN. § 44-0-33 (Supp. 1972). See note 133 infra for a discussion
of the former practice of territorial Alaska.

34. A number of years ago Professor Lowndes stated that "[i]t is difficult . . . to
imagine anything more iniquitously unfair than the application of the Maxwell
formula to income taxation in the present state of the decisions on state jurisdiction to
tax income." Lowndes, supra note 4, at 770.

35. See Part IV infra.
36. Wheeler v. State, 127 Vt. 861, 249 A.2d 887, appeal dismissed, 396 U.S. 4 (1969).
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Junction, Vermont, fifteen miles from Enfield. In soliciting orders
for Ward Foods from retail food outlets Wheeler made frequent
journeys across the Connecticut River, earning a substantial propor-
don of his sales commissions from sales to Vermont customers; in
1966, one quarter of his earnings, which consisted entirely of sales
commissions, represented compensation earned in Vermont. By
1968, the proportion of Wheeler's earnings attributable to his Ver.
mont activities had risen to thirty per cent.37

By joining the growing ranks of states that have adopted a fed.
erally based state income tax,88 Vermont made it relatively easy for
a nonresident like Wheeler to determine his Vermont income tax
liability. The basic taxing provision reads:

A tax is imposed for each calendar year or fiscal year ending during
that calendar year upon the Vermont income earned or received in
that taxable year by every individual, estate and trust. The amount
of this tax shall be measured by 25 per cent of the federal income tax
liability of the taxpayer for the taxable year, reduced by a percentage
equal to the percentage of the taxpayer's adjusted gross income for
the taxable year which is not Vermont income.89

37. Wheeler v. State, 127 Vt. 499, 253 A.2d 136, appeal dismissed, 396 U.S. 4 (1969).
The basic constitutional issue raised by the two Wheeler cases was identical. 127 Vt.
at 501, 253 A.2d at 138. The principal difference between the two cases was the tax
year involved: The first decision concerned 1966, 127 Vt. 561, 249 A.2d 887, while the
second concerned 1968. 127 Vt. 499, 253 A.2d 136. In the interim, however, Vermont had
amended its income tax law, substituting a federally based income tax employing the
federal progressive rates for the progressive Vermont schedule previously employed.
VT. STAT. ANN. tit. 32, §§ 5812-14, 5816-21, 5824-25, 5828, 5831-32, 5834-43, 5845-61,
5863-71, 5873-80, 5882-83, 5887, 5889-94 (1970), 5811, 5815, 5822-23, 5828a-30, 5833,
5844, 5862, 5872, 5881, 5884-86, 5888, 5895 (Supp. 1973). The second suit, which was
apparently foredoomed from the outset, may well have been brought in anticipation of
an appeal to the United States Supreme Court. Had Wheeler challenged only the
statute at issue in the initial Vermont decision, the Supreme Court might have dismissed
the appeal without reaching the merits in light of the change in the Vermont law. As
it turned out, of course, Wheeler gained little by his persistence. For present pur-
poses there is no analytically relevant distinction between the two Wheeler cases.
Therefore, in examining the issues there presented, references to the reasoning of
both will be made interchangeably. However, in order to simplify the discussion, all
subsequent references to the Vermont taxing provisions will be to the statutory scheme
at issue in the second Wheeler decision, which is substantially the same as that in force
today.

38. See P-H STATE AND LOcAL TAxV-s (All States Unit) 1002 (1974). The extent of
federalization will vary from state to state. Id.

59. VT. STAT. ANN. tit. 32, § 5822 (1970). The "Vermont income" of a nonresident
taxpayer consists of (1) rents and royalties derived from Vermont property, (2) gains
from the sale or exchange of Vermont property, (3) wages, salaries, commissions or
other income resulting from services performed in Vermont, and (4) income derived
from a business, trade, occupation, or profession to the extent carried on in Vermont.
VT. STAT. ANN. tit. 32, § 5823(b) (Supp. 1973). Military pay for full-time active duty
with the armed services and income exempted from state taxation under federal law
are specifically excluded from the statutory definition of a nonresident's Vermont in-
come. VT. STAT. ANN. tit. 32, § 5823(b) (Supp. 1973). "Adjusted gross income" is defined
as "adjusted gross income... determined under the laws of the United States." VT.
STAT. ANN. tit 32, § 5811(1) (1970).

1314 [Vol. 72:1B09
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deductions for his personal expenses would be to examine each ex-
pense on an individual basis: Those uniquely related to the state of
residence would be denied, and those related to all of the taxpayer's
activity would be allowed in the proportion that the activity, as
measured by his income, was carried on in the taxing state.

Such a refinement in a state's policy of allowing personal deduc-
tions to nonresidents would not call for herculean effort. It would
require only a series of specific determinations concerning the par-
ticular deduction under consideration.170 One might deny a deduc-
tion for real estate taxes paid on out-of-state property but allow one,
at least in part, for sales taxes on personal purchases in the state.171

One might allow or disallow a deduction for interest paid on a per-
sonal loan depending on whether the purpose of the loan was pecu-
liarly related to the taxpayer's activity in the state.1 2 A strong case
can also be made for at least partial allowance of medical expense
deductions to nonresidents. Not only may such expenses "be regarded
as related to all of the taxpayer's activities, wherever engaged in..."1 73

but also they arguably relate to his income producing ability in the
state: "[I]n effect, his medical expenditures are made in part in an
effort to enable the taxpayer to continue to be income-producing,
without regard to where the income may be produced."17 4 Although
one might dismiss the latter rationale as a quibble over the classifica-
tion of medical expenses as business or personal deductions,175 it
does suggest the illogic of classifying medical expenses as "personal"
and denying them simply on the basis of the label affixed.

In short, while the complete denial of personal deductions to
nonresidents by the taxing state may be constitutionally permissible,

170. This is precisely what Solomon, supra note 155, at 115-20, did with respect to
deductions allowed under the New York State income tax law as it then stood. The
present statute allows the nonresident a proportionate share of his itemized deductions.
N.Y. TAX LAW § 635 (1966).

171. Compare Anderson v. Tiemann, 182 Neb. 898, 404-08, 155 N.W.2d 822, 830-82
(1967) (upholding denial of "food sales tax credit" to nonresidents on ground that
"food purchases for personal use are so closely related to the state of residence ... that
any ... credit.., should be allowed only by the state of residence ....

172. See Solomon, supra note 155, at 117.
178. Id. at 118, quoting FEDERAL BAR ASS. OF NEW YoRx, NEw JERSEY AND

CONNECTICUT, REPORT ON NEW YORK STATE TAXATION ON INTRA-STATE INCOME OF NON-
REsEDENTs 11 (1958).

174. Id.
175. The court in Berry v. State Tax Commn., 241 Ore. 580, 897 P.2d 780 (1964)

appeal dismissed, 382 U.S. 16 (1965), while denying the nonresidents' claim that they
be allowed to deduct medical expenses on the ground that the "facts indicated that
the income was not dependent upon the health or earning power of the taxpayers,"
nevertheless explicitly left open "the question whether or not in a proper case medical
expenses might be 'connected with' income." 241 Ore. at 582, 897 P.2d at 781.
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and in many cases justifiable, a state could adopt a more discriminat-
ing and equitable approach to the problem without great difficulty.

3. The Standard Deduction

The vast majority of state income tax statutes provide the tax-
payer with the option of taking a standard deduction, based on a
percentage of his income up to a fixed dollar limit, in lieu of itemized
personal expense deductions. 176 While nonresidents are generally
permitted to elect the standard deduction,' they are not treated
uniformly under the various statutory provisions, which may be
divided into two groups. The first group treats the nonresident as
if he were a resident, but with respect only to his in-state earnings:
The nonresident is allowed to apply the statutory percentage to his
in-state income up to the established dollar ceiling.' s7 The second
group requires the nonresident to prorate his standard deduction,
calculated on his income from all sources, in the proportion that his
in-state income bears to his income wherever earnedY.7 9

There can be little complaint about the first type of provision.
Since the state has decided to use a percentage of income as the ap-
propriate measure of the deduction, it may quite reasonably limit
the scope of the deduction to the income over which it has tax juris-
diction. In this way both resident and nonresident receive identical
treatment in terms of a rational criterion, namely, income taxable by
the state. The point can be made that such a provision overrepresents
the deductions to which a nonresident has a legitimate claim since it
grants him the same standard deduction as a resident, who might
have been entitled to a variety of itemized personal deductions un-
available to the nonresident.180 Such criticisms, however, miss the
mark. The standard deduction is by definition an effort to provide
the taxpayer with a simple means of calculating the deductions that

176. CCH STATE TAX GumE (All States Unit) 15-000, at 1542 (1974). A number of
states, following the federal model, Ir. REv. CODE OF 1954, § 141, also allow the tax-
payer a minimum standard deduction or a low income allowance. See, e.g., N.Y. TAx
LAw §§ 614, 634 (Supp. 1973); VA. CODE ANN. § 58-151.013(d)(2) (Supp. 1973).

177. See notes 178-79 infra and accompanying text; but see COLO. REV. STAT. ANN.
§ 138-1-15(8) (Supp. 1965) (nonresidents must itemize deductions, though residents
may elect standard deduction).

178. See, e.g., ALA. CODE tit. 51, § 385(4) (Supp. 1973); N.Y. TAX LAW § 634 (Supp.
1973); W. VA. CODE ANN. § 11-21-34 (1966).

179. See, e.g., GA. CODE ANN. § 92-3112(d) (1961); OKLA. STAT. ANN. tit. 68, § 2362(2)
(Supp. 1973); OmF. REV. STAT. § 316.117 (1973). Such an approach is an outgrowth of the
fact that many state income tax statutes use federal definitions of income and deduc-
tions as the starting point for the computation of their tax base. See P-H STATE AND
LOCAL TAXEs (All States Unit) § 1002 (1974). Some reduction in the standard deduction
for the nonresident is thus required to reflect that portion of the nonresident's federal
income that is taxable by the state.

180. See text accompanying notes 162-75 supra.

[Vol. 72:13091350
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he may claim. The measure is admittedly rough and no attempt is
made to draw fine lines between the specific deductions to which a
nonresident is or is not actually entitled. In light of their purposes
and effect, these deduction provisions are unobjectionable.

The same cannot be said, however, with respect to those provi-
sions that require the nonresident to prorate his standard deduction,
calculated on the basis of his income from all sources, according to
the ratio that his in-state income bears to his total income. These
operate no differently from the provisions discussed above until the
dollar amount of the nonresident's percentage standard deduction
reaches the statutory maximum; however, once the ceiling applies,
the nonresident is no longer treated on the same basis as the resident
in terms of income taxable by the state.'"' This hardly seems equita-
ble in light of the purpose of the standard deduction. If a percentage
of income taxable by the state is a fair measure of the resident's
standard deduction, why should it not also be a fair measure of the
nonresident's standard deduction? The analogy to personal exemp-
tions or itemized expenses, which arguably should be prorated'8 2

is not compelling. In those instances the premise is that the exemp-
tion or deduction relates to all of a taxpayer's activities, only part of
which are carried on in the taxing state, and that proration is neces-
sary accurately to reflect in-state activity. By contrast, the standard
deduction is explicitly keyed to income whose source has already

181. The following example illustrates the point: Assume two states have a standard
deduction of 10 per cent or $1,000, whichever is less. State A allows the nonresident to
apply the percentage and maximum directly to income earned in the state; State B
requires the nonresident to calculate his deduction on the basis of his income from
all sources and then take a proportionate deduction in the ratio of in-state income to
income from all sources. The impact of such provisions on the resident and nonresi-
dent taxpayer, whether the comparison is based on the nonresident's in-state income
(Resident #1) or on the nonresident's income from all sources (Resident #2), is dif-
ferent, as shown below:

Resident #1 Resident #2 Nonresident
Income from (a) $2,500 (a) $5,000 (a) $5,000

all sources (b) 5,000 (b) 10,000 (b) 10,000
(C) 7,500 (c) 15,000 (c) 15,000
(d) 10,000 (d) 20,000 (d) 20,000

Instate income Irrelevant for Irrelevant for (a) 2,500
purpose of purpose of (b) 5,000
resident's stan- resident's stan- (c) 7,500
dard deduction dard deduction (d) 10,000

State A (a) 250 (a) 500 (a) 250
standard (b) 500 (b) 1,000 (b) 500
deduction (c) 750 (c) 1,000 (c) 750

(d) 1,000 (d) 1,000 (d) 1,000
State B (a) 250 (a) 500 (a) 250

standard (b) 500 (b) 1,000 (b) 500
deduction (c) 750 (c) 1,000 (c) 500

(d) 1,000 (d) 1,000 (d) 500
182. See text accompanying notes 153, 156, 159-61, 169-75 supra.
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been identified. For the state to insist that the nonresident further
reduce his standard deduction below the level represented by his
in-state income by calculating it as a proportionate share of his stan-
dard deduction based on his income from all sources is anomalous
and, perhaps, unconstitutional. 183

C. Credits for Taxes Paid to Other States

With the single exception of Alaska, every state that imposes a
general income tax allows its residents a tax credit for taxes paid to
other states. 184 Less than half of these jurisdictions, however, allow
such a tax credit to nonresidents.' s5 Furthermore, most of those states
that do allow the credit to nonresidents condition its grant on the
reciprocity of the nonresident's home state.18 6 These credit provisions
thus raise two questions relating to the equitable tax treatment of
nonresidents: whether it is justifiable to deny a credit to nonresidents
while granting one to residents and whether it is reasonable to con-
dition the nonresident's credit on the existence of reciprocal legisla-
tion in his home state. 87

The case against the constitutionality of denying credits only to
nonresidents follows naturally from the preceding discussion. Because
the discrimination is self-evident, the issue is whether there is an "ade-
quate ground" for it.188 While the Court's approval in Shaffer and
Travis of provisions limiting a nonresident's deductions to those
connected with income earned in the state might justify a propor-
tional restriction on a nonresident's tax credit, one can argue that it
provides no support for complete denial of the credit. Every state
but one taxes its residents on income from all sources; 89 thus the
denial of a credit to nonresidents virtually guarantees that they will
be denied a credit for taxes paid to their state of residence but levied
in part upon income earned in the state of nonresidence. It therefore

183. See Toomer v. Witsell, 334 U.S. 385 (1948); Travis v. Yale & Towne Mfg. Co.,
252 U.S. 60 (1920).

184. CGH STATE TAx GuIDE (All States Unit) 15-000, at 1543 (chart) (1974), see, e.g.,
IDAHO CoDE ANN. § 63-3029 (Supp. 1973); ILL. REV. STAT. ch. 120, § 6-601(3) (1973).

185. CCH STATE TAx GumE (All States Unit) 15-000, at 1543 (chart) (1974). See,
e.g., IND. ANN. STAT. § 6-3-3-3 (1972); MD. CODE ANN. art. 81, § 291(a) (1969).

186. CCH STATE TAx GUIDE (All States Unit) 15-000, at 1543 (chart) (1974). See,
e.g., N.M. STAT. ANN. § 72-I5A-12 (Supp. 1973); VA. CODE ANN. § 58-151.015 (Supp.
1973).

187. See Culp, supra note 153, at 293-94. This is not to suggest that there arc not
numerous other issues raised by the variety of conflicting credit provisions. See Note,
supra note 13, at 981-86; see also J. HELrLESEN, supra note 11, at 620-21. The dis-
cussion here, however, is limited to the legality and fairness of the disparate treatment
of residents and nonresidents.

188. Travis v. Yale & Towne Mfg. Co., 252 U.S. 60, 80 (1920).
189. See note 132 supra.
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cannot be suggested that such denial relates only to taxes that are not
"connected" with income arising from sources in the taxing state.
One can thus contend that Travis compels the conclusion that "[t]his
type of discrimination would seem to be without adequate founda-
tion ... "190 because it is "a general rule, operating to the disadvan-
tage of all non-residents ... and favoring all residents." 191

The conclusion, however, is far from inescapable. First, to the
extent that the state of residence taxes extraterritorial income, it is
arguably imposing a "personal" tax that relates only to the taxpayer's
state of residence. 92 Since it is solely with respect to this "extra-
territorial" income, which is in-state income to the state of nonresi-
dence, that the nonresident has even a colorable claim to a credit,
one can assert with some justification that the state of nonresidence
is under no obligation to grant nonresidents a credit even though it
is granted to residents. More importantly, and beyond the technically
defensible arguments that may be offered on both sides of the ques-
tion, there are broader considerations that should be weighed in
evaluating the fairness of the denial of credits to nonresidents. Tax
credits, after all, are designed principally to relieve the taxpayer of
the burden of taxation of the same income by two sovereigns. To
examine the credit issue in terms of a single state's treatment of the
resident and nonresident may therefore be analytically myopic, how-
ever justifiable in terms of established constitutional criteria.

The critical question thus becomes whether the taxing state's
denial to a nonresident of a credit that is granted to a resident bur-
dens the former with double taxation while relieving the latter.
The answer depends on whether the nonresident's home state grants
him a credit for taxes paid to other states. If it does, the effect of the
failure of the state of nonresidence to offer a credit will, in principle,
be offset by the diminution of the nonresident's tax bill in his home
state.198 Since the allowance of credits for income paid to other states
by the state of the taxpayer's residence is nearly universal, the non-
resident, though denied a credit for taxes paid to his home state, will
nevertheless escape double taxation. 94 As a practical matter, then,

190. Culp, supra note 153, at 294.
191. Travis v. Yale & Towne Mfg. Co., 252 U.S. 60, 81 (1920).
192. See text accompanying notes 65-68 supra; see also Fisher, supra note 68.
193. Because of the differences between state tax systems in terms of taxable income,

deductions, rates, and the like, and because of the statutory limitations on the amount
of the tax credit permitted under various provisions, the correspondence between one
state's tax and another state's credit is often less than precise. See Note, supta note 13,
at 981-86.

194. The nonresident whose home state imposes no income tax would not confront
the double taxation problem in the first place.
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the widespread practice of granting credits to residents removes or
at least substantially reduces the burden potentially imposed by the
denial of tax credits to nonresidents.

One might assert, however, that the determination whether there
is an unconstitutional discrimination against nonresidents cannot rest
on so ephemeral a basis as the existing pattern of state legislation.
Yet, in light of the inconclusiveness of the constitutional dialogue on
the issue,195 it is not unreasonable to refrain from condemning these
provisions in the absence of some indication that nonresidents are
in fact being prejudiced under them. 90 While there are inequities
resulting from the "conflicting crediting devices and the wide varia-
tion in their scope,"197 they are not problems that grow out of explicit
differences in the treatment of residents and nonresidents in statu-
tory provisions. They are instead a function of a multiplicity of in-
dependent taxing jurisdictions whose statutes were not designed with
the plight of the multistate taxpayer as their principal concern. Such
problems can best be solved by greater uniformity in state legisla-
tion.19s

VI. CONCLUSION

Two of the principal problems that legislators confront in con-
sidering tax legislation are how to raise sufficient revenue to meet the
community's needs and how to do so in a manner that corresponds
to the community's sense of fairness. These problems are often ex-
acerbated when they must be solved in the framework of a multistate
system where all taxpayers do not enjoy the same jurisdictional rela-
tionship to the taxing state. The initiative taken by Vermont and
several other states with respect to the taxation of a nonresident's
income at rates determined by income from all sources suggests that
many states have the rare opportunity to provide for additional reve-
nue in a manner that arguably makes the system fairer than it was
before. The considerations underlying the state's jurisdiction to tax
the income of residents and nonresidents also suggest relevant, but
not necessarily dispositive, criteria for determining the appropriate
treatment of nonresidents under provisions in state income tax
statutes relating to exemptions, deductions, and credits.

195. See text accompanying notes 188-92 supra; with respect to the justifiability of
conditioning the nonresident's credit on reciprocal legislation in his home state, com-
pare Bachrach v. Nelson, 349 IH. 579, 596, 182 N.E. 909, 915-16 (1932) with Clement
v. Stone, 195 Miss. 770, 13 S.2d 647, affd., 195 Miss. 774, 15 S.2d 517 (1943). See also
Culp, supra note 153, at 294; Starr, supra note 19, at 400-03.

196. See Consolidation Coal Co. v. Bailey, 467 F.2d 1124, 1126 (3d Cir. 1972).
197. J. HELLERSTEIN, supra note 11, at 620; Note, supra note 13, at 981-86.
198. Note, supra note 13, at 993-94.
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