4N School of Law
" UNIVERSITY OF GEORGIA
'" Digital Commons @ Georgia Law
Scholarly Works Faculty Scholarship
4-1-2007
The Future of Footnote Four

Dan T. Coenen
UGA School of Law, coenen@uga.edu

Repository Citation
Dan T. Coenen, The Future of Footnote Four (2007),
Available at: https://digitalcommons.law.uga.edu/fac_artchop/730

This Article is brought to you for free and open access by the Faculty Scholarship at Digital Commons @ Georgia
Law. It has been accepted for inclusion in Scholarly Works by an authorized administrator of Digital Commons @
Georgia Law. Please share how you have benefited from this access For more information, please contact
tstriepe@uga.edu.



http://www.law.uga.edu/
%3Cmacro%20MastheadLogoURL
http://www.law.uga.edu/
https://digitalcommons.law.uga.edu/
https://digitalcommons.law.uga.edu/fac_artchop
https://digitalcommons.law.uga.edu/fac_sch
https://docs.google.com/forms/d/e/1FAIpQLSc_7JxpD4JNSJyX6RwtrWT9ZyH0ZZhUyG3XrFAJV-kf1AGk6g/viewform
mailto:tstriepe@uga.edu

THE FUTURE OF FOOTNOTE FOUR
Dan T. Coenen*
TABLE OF CONTENTS
I. INTRODUCTION . . . . ittt ittt ettt et e e eeeeaaeen 798
II. THE STORY OF NAMING THISARTICLE .. ............... 799

III. MILNER BALL’S CONCEPTION OF THE UNEMPOWEREDNESS

PRINCIPLE . ... ittt i et et e e 801
A. OF ORIGINS ... i it i ettt it e s eae e 802
B. OF IMPLICATIONS . . . . ittt ittt et te it e 806
IV. THE FUTURE OF FOOTNOTEFOUR .................... 809
A. OF MINIMALISM AND DILUTION OF THE

UNEMPOWEREDNESS PRINCIPLE ................... 809

B. OF RECASTING THE UNEMPOWEREDNESS PRINCIPLE
AS A RULE OF “SOFT” CONSTITUTIONAL LAW . ......... 817
1. Critiques fromthe Left ....................... 820
2. Critiques from the Right ...................... 821
a. The Text-Centered Critique . . ................ 822
b. The Subterfuge Critique ................ ....823
C. OF POSSIBLE ABANDONMENT . ...........c0i.uu... 824

V. THE UNEMPOWEREDNESS PRINCIPLE AND
MILNERBALL . ......... ... .00ttt 834

VI. CONCLUSION . . \ttetttt ittt 838

* University Professor and J. Alton Hosch Professor of Law, University of Georgia School
of Law. The author thanks Meghan Dougherty Marino for significant help in working
through the footnotes and also thanks Professor Erica Hashimoto for helpful comments on
the piece. Most of all, he thanks Milner Ball, for the encouragement, guidance, and steady
friendship he has shared over the past twenty years.

797



798 GEORGIA LAW REVIEW [Vol. 41:797

I. INTRODUCTION

The Supreme Court’s decision in United States v. Carolene
Products Co. generated the most famous footnote—and perhaps the
most famous passage—in all of the American Judiciary’s treatment
of constitutional law. Among other things, Footnote Four suggested
that “prejudice against discrete and insular minorities may be a
special condition, which tends seriously to curtail the operation of
those political processes ordinarily to be relied upon to protect
minorities, and which may call for a correspondingly more searching
judicial inquiry.” The importance of this principle cannot be

! See United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938). In particular,
the footnote highlighted the potential need for special protection of “religious . . . or
national . . . or racial minorities.” Id. In its entirety, the footnote reads:

There may be narrow scope for operation of the presumption of
constitutionality when legislation appears on its face to be within a
specific prohibition of the Constitution, such as those of the ten
amendments, which are deemed equally specific when held to be
embraced within the Fourteenth. See Stromberg v. California, 283 U.S.
359, 369-70; Lovell v. Griffin, 303 U.S. 444, 452.

It is unnecessary to consider now whether legislation which restricts
those political processes which can ordinarily be expected to bring about
repeal of undesirable legislation, is to be subjected to more exacting
judicial scrutiny under the general prohibitions of the Fourteenth
Amendment than are most other types of legislation. On restrictions upon
the right to vote, see Nixon v. Herndon, 273 U.S. 536; Nixon v. Condon,
286 U.S. 73; on restraints upon the dissemination of information, see Near
v. Minnesota ex rel. Olson, 283 U.S. 697, 713-14, 718-20, 722; Grosjean v.
American Press Co., 297 U.S. 233; Lovell v. Griffin, supra; on interferences
with political organizations, see Stromberg v. California, supra,369; Fiske
v. Kansas, 274 U.S. 380; Whitney v. California, 274 U.S. 357, 373-78;
Herndon v. Lowry, 301 U.S. 242; and see Holmes, J., in Gitlow v. New
York, 268 U.S. 652, 673; as to prohibition of peaceable assembly, see De
Jonge v. Oregon, 299 U.S. 353, 365.

Nor need we enquire whether similar considerations enter into the
review of statutes directed at particular religious, Pierce v. Society of
Sisters, 268 U.S. 510, or national, Meyer v. Nebraska, 262 U.S. 390;
Bartels v. Iowa, 262 U.S. 404; Farrington v. Tokushige, 273 U.S. 284, or
racial minorities, Nixon v. Herndon, supra; Nixon v. Condon, supra:
whether prejudice against discrete and insular minorities may be a special
condition, which tends seriously to curtail the operation of those political
processes ordinarily to be relied upon to protect minorities, and which
may call for a correspondingly more searching judicial inquiry. Compare
McCullochv. Maryland, 4 Wheat. 316, 428; South Carolina State Highway
Department v. Barnwell Bros., 303 U.S. 177, 184, n.2, and cases cited.

Id. (parallel citations omitted). Those elements of this footnote that focus on explicit textual



2007] THE FUTURE OF FOOTNOTE FOUR 799

overstated. It pervaded the work of the Warren Court® and has
played a prominent role in constitutional discourse ever since.®

In this Article, I reflect on the “discrete and insular minorities”
component of Footnote Four, denominating it in shorthand fashion
as the “unempoweredness principle.” In doing so, I draw on the
seminal work of my colleague Milner Ball and also touch on the
work of other scholars, most notably Professor Cass Sunstein. 1
examine three main subjects. First, I speak of the possibility that
the rising rhetoric and reality of constitutional “minimalism” may
dilute long-vibrant understandings of the unempoweredness
principle. Second, I investigate one form that dilution of the
unempoweredness principle might take—namely, by way of
transforming it (in whole or in part) from a rule of hard-and-fast
constitutional law into a rule of statutory interpretation. Third, I
consider whether the unempoweredness principle now faces the
prospect of wholesale abandonment.

One theme of Milner Ball’'s work concerns the centrality of
narratives to understanding law and life. For this reason, I have
woven a few stories into this Article. Here is one of them:

II. THE STORY OF NAMING THIS ARTICLE

Several months ago, Bret Hobson, who was then serving as editor
in chief of the Georgia Law Review, asked me to write something
that touched on the work of Milner Ball for inclusion in this special
issue. I accepted the invitation and began to give the matter some
thought. The subject I came up with (as I have noted) focuses on
Footnote Four, judicial minimalism, the future of Carolene Products
jurisprudence, what Milner might think of that, and the like.
Having identified this half-baked topic, I tried to cook up a title. My

guarantees of rights (paragraph 1) and judicial protection of the proper operation of political
processes (paragraph 2)—as opposed to judicial protection of “discrete and insular minorities”
(paragraph 3)—are, for the most part, beyond the scope of this Article.

2 See JOHN HART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 75
(1980) (noting that the “Warren Court’s approach was foreshadowed” by Footnote Four).

8 Accord, e.g., 1 BRUCE ACKERMAN, WE THE PEOPLE 128 (1991) (noting that these
“remarks about ‘discrete and insular minorities’ . . . have been enormously influential in the
development of American law over the last half-century”). See generally infra notes 111-56
and accompanying text.
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initial thought was Footnote Four, Milner Ball, and the Proper
Judicial Role. Not very informative, I concluded, and decided to
move on. I fared little better with later-hatched ideas, such as
Where Footnote Four Is Headed and What Milner Ball Might Think
and Discrete and Insular Minorities, Milner Ball, and the Direction
of Constitutional Law.

As this process unfolded, I began to think more systematically
about what I wanted my title to accomplish. I decided that my goal
was to honor Milner as best I could. Because one way to do so might
be to include his name in the title, I came up with some additional
possibilities, such as Footnote Four from the Perspective of Milner
Ball or simply Footnote Four: A Tribute to Milner Ball. An
alternate approach involved the tried-and-true tactic of alliteration.
One idea was Footnote Four’s Future: Of Minorities, Minimalism,
and Milner Ball. (If only Cass Sunstein’s name had started with an
“M,” I told myself, he might have made the list, too.)

In the end, I decided to go in another direction. I chose a title
that did not mention Milner by name because I suspected that
naming him might send the unintended message that there would
not be much to read here apart from flattering fluff. I also decided
to go short, rather than long, reasoning that a terse and suggestive
title might draw readers in. In sum, I decided that the title that
now identifies this Article would honor Milner more than a title that
bore his name because it would maximize the chances that readers
would peruse the piece and, in so doing, learn something, or
something more, of Milner’s remarkable work. My effort to draw in
readers, of course, may prove unsuccessful, but the point is that I
tried. And my effort did not focus on simply communicating
information clearly. I had other designs. Indeed, one might say
that I was intentionally using words in an effort not to communicate
clearly, but instead to be vague and enticing.*

Fair enough, you might say, but what does this story have to do
with Footnote Four? The answer is that—as Milner has taught us
through a lifetime of work—words matter deeply. That is true
whether they are used by Madison Avenue hucksters, political

* To be a bit less dramatic (and a bit more accurate), perhaps I should say that I was
trying to be as “enticing” as one can be in the title of a law review article.
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spinmeisters, or legal academics. Of particular importance is the
idea that words do far more work than simply communicating facts
and ideas. They draw attention. They create a mood. They stir
emotion. They generate beauty. They draw images from memory
and etch new images there, too. Words steer human actions. They
inspire acts of consequence, even fighting to the death. And they
shape our law.” Again, these effects occur not only because well-
used words effectively convey important realities or concepts.
Powerful effects occur in large part because the words themselves
exert pushes and pulls—often at a subconscious or barely conscious
level—and that is true with respect to the words offered in and
about Footnote Four.

ITI. MILNER BALL’S CONCEPTION OF THE UNEMPOWEREDNESS
PRINCIPLE

So what words has Milner Ball offered up on the meaning and
significance of Justice Stone’s allusion to “discrete and insular
minorities™ In 1974, Milner was an assistant professor three years
out of law school. Yet, at that early stage, he produced a
remarkable paper entitled Judicial Protection of Powerless
Minorities.® Already well aware of the power of words, Milner
opened his piece with the face-slapping rhetoric of political activist
Dick Gregory. “The cats wearing the white sheets took our rights
away from us,” Gregory wrote, so “it’s only natural that the cats in
the black robes should give them back.” Milner was off and
running with an article that would consider both the origins and the
implications of the unempoweredness principle.

% For an example of the potentially profound effects of subtle changes in word use, see
Garry Wills, At Ease, Mr. President, N.Y. TIMES, Jan. 27, 2007, at A17 (noting now common
reference to the phase “our commander in chief,” but urging that: “[T}he President is not our
commander in chief. He certainly is not mine. I am not in the Army.”).

¢ Milner S. Ball, Judicial Protection of Powerless Minorities, 59 IowA L. REV. 1059
(1974).

" Id. at 1059.
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A. OF ORIGINS

Milner’s article covered much ground in defending and developing
this principle. According to him, Footnote Four taught that
“[jludicial attention is appropriate because of the assumption that
prejudice may have prevented those within the political processes
from protecting those without.” Common sense and simple justice
suggested that “those who cannot defend themselves . . . are to be
shielded by the courts.” Indeed, “one of the components of the act
of founding was recognition of the need to nourish minorities. To
protect the powerless is, then, a way to recur to the originating
vision . .. .”°

Milner emphasized that the unempoweredness principle had its
roots in thinking from the framing period, particularly as reflected
in The Federalist.® In The Federalist No. 10, for example, James
Madison focused squarely on the potential created in systems
founded on democratic rule for self-interested legislation by “the
most numerous party, or, in other words, the most powerful faction”
and “[the] opportunity and temptation . . . given to a predominant
party, to trample on the rules of justice.””®* Majoritarian tyranny,
according to the Father of the Constitution, threatened both “the
public good, and private rights,”® including “sacred rights,”*
“religious rights,”’® and “civil rights.”*® As aresult, the framers’ goal
had been to create “a government which will protect all parties, the
weaker as well as the more powerful,”" in part because “no man can
be sure that he may not be to-morrow the victim of a spirit of

8 Id. at 1063.

° Id. at 1060 n.3.

© Id. at 1070-71.

1 See id. at 1065 (noting, for example, James Madison’s concern for minority protection
because of possibilities that “a majority of the people might employ the government to oppress
a minority of the people”).

2 See THE FEDERALIST NO. 10, at 60 (James Madison) (Jacob E. Cooke ed. 1961). See
generally THE FEDERALIST NOs. 10, 51 (James Madison) (describing methods of controlling
factions).

3 THE FEDERALIST NO. 10 (James Madison), supra note 12, at 61 (noted at Ball, supra
note 6, at 1066).

14 THE FEDERALIST NO. 14 (James Madison), supra note 12, at 88.

5 THE FEDERALIST NO. 51 (James Madison), supra note 12, at 351.

% Id.

7 Id. at 352.
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affected by the Act is a powerful safeguard against legislative
abuse.”®

The bottom line is not hard to behold: If Justices Scalia and
Thomas are troubled by the long-recognized political-process
moorings of dormant Commerce Clause jurisprudence, there is
reason to suspect they will be troubled as well by the long-
recognized political-process moorings of protecting unempowered
minorities under Footnote Four. To be sure, they might ultimately
deem the Equal Protection Clause and dormant Commerce Clause
to be very different in this regard. There is, however, no denying
that courts long have viewed the dormancy doctrine and the
unempoweredness principle as kindred concepts jointly tethered to
the justness of protecting deserving political outsiders.

What about Chief Justice Roberts? During his confirmation
hearings, Senator Richard Durbin asked the nominee to reflect on
his views “when it comes to expanding our personal freedom.”%* In
his response, then-Judge Roberts stated:

I had someone ask me in this process — I don’t
remember who it was, but somebody asked me, you
know, “Are you going to be on the side of the little guy?”

And you obviously want to give an immediate answer,
but, as you reflect on it, if the Constitution says that the
little guy should win, the little guy’s going to win in
court before me. But if the Constitution says that the
big guy should win, well, then the big guy’s going to win,
because my obligation is to the Constitution. That’s the
oath.'®®

These words may not carry the ring of a Footnote Four
enthusiast. In fairness to Chief Justice Roberts, however, what he
said is entirely correct. The Court must apply the rules of the
Constitution in evenhanded fashion to little guys and big guys alike.

183 Id. at 473 n.17 (citation omitted).

8 Transcript of Record from Judge John Roberts Confirmation Hearings (Sept. 15, 2005),
http://www.asksam.com/ebooks/releases.asp?file=JGRHearing.ask&dn=Day%204%20%2d
%20Durbin%20%2d%20Core%20Values.

166 Id‘
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But the vital question remains: What rules does the Constitution
establish to be thus applied? If one rule is that courts must direct
a “more searching judicial inquiry” at laws that disadvantage
unempowered groups,'®® then that is a rule to which the Court in all
cases must adhere. For more than a half century, this rule in fact
has been a guiding star in the constitutional firmament. And if the
work of Milner Ball teaches us anything, it is that that rule should
continue to operate in that way.

V. THE UNEMPOWEREDNESS PRINCIPLE AND MILNER BALL

It is fitting that Milner’s own story in the law centers, in a very
real way, around Footnote Four. Ron Ellington, who taught Milner
thirty-seven years ago, tells of the “epiphany” that occurred when
Milner first encountered Justice Stone’s treatment of discrete and
insular minorities: “I can still picture the excitement in Milner’s
face,” Professor Ellington writes, “as he saw instantly the potential
in this opening for crafting a principled way for courts to protect the
rights of minorities. . . .”**’

Given this reaction, it is not surprising that Milner turned his
attention to Footnote Four as a young academic, arguing in the first
full-fledged law review article he wrote (as we have seen) that
judges should fully honor its promise. In the classroom, too, Milner
breathed life into the value of including the excluded. Of particular
significance was his work with Native American law. In a time
when the subject was almost unnoticed in the profession, Milner
insisted on its rightful place in the curriculum. Later, he similarly
insisted on offering a course on Race in the Law. And most
important, he personally undertook the heavy lifting required to
make these courses a reality.

True to his views of inclusion and openness, Milner—as David
Shipley has written—“was doing interdisciplinary work long before
most schools started touting their interdisciplinary initiatives.”*®

186 United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938).

57 C. Ronald Ellington, Milner Ball: My Student, My Teacher, 41 GA. L. REV. 749, 750
(2007).

¢ David E. Shipley, Milner S. Ball: Proof That One Professor Can Make a Difference, 41
GA. L. REV. 753, 753 (2007).
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Much of this work has concerned scripture, but that fact only begins
to capture Milner’s extraordinary range. To provide only one small
illustration of the point, Milner’'s 1974 article on the
unempoweredness principle drew upon principles of “cybernetics.”*®

At every opportunity, Milner has worked to bring women,
minorities, and diverse voices into our community, counseling
always against the natural tendency to value life experiences and
outlooks that fit comfortably within one’s own frame of reference.'¢°
In the same spirit, in his time away from work, Milner has thrown
himself into protecting the interests of marginalized persons.
Sometimes this work had a national significance, as when he dealt
with land claims asserted by aboriginal Hawaiians.’®! More often,
Milner has rolled up his sleeves and worked within our own
community. He has labored, and continues to labor, on behalf of the
homeless community, helpless children, victims of sexual violence,
persons struggling with addictions, those who have disabilities, and,
always unstintingly, the poor.

Milner has done this work selflessly, but with an insistent and
demanding voice. A year ago, at Milner’s seventieth birthday party,
my wife Sally offered a toast that focused on this character trait.
Sally’s toast told a story that began when our area’s United Way
agency unexpectedly cut off funding to an organization named
Community Connection, which helps meet the needs of the poor and
others by providing information-and-referral services. According to
Sally’s account:

[Milner] set up a called meeting with the United Way
board. Community Connection’s director, Tim Johnson,

%% Ball, supra note 6, at 1071.

180 See generally Milner S. Ball, The Legal Academy and Minority Scholars, 103 HARV. L,
REv. 1855 (1990) (discussing importance of work of minority scholars).

8! See generally Kekuni Blaisdell, Ka Ho’Okolokolonui Kanaka Maoli: The Peoples’
International Tribunal, Hawai’i 1993, FOURTH WORLD BULLETIN: ISSUES IN INDIGENOUS LAW
ANDPOLITICS, Dec. 1993, available at http://carbon.cudenver.edu/public/fwc/Issue6/hawaii-1.
html (discussing 1993 International Peoples’ Tribunal in Hawaii on which Ball served as
judge on issues including claims that U.S. government wrongfully annexed territory and
committed other offenses against native Hawaiians). See also MILNER S. BALL, CALLED BY
STORIES: BIBLICAL SAGAS AND THEIR CHALLENGE FOR LAW 97 (2000) (discussing 1993
International Peoples’ Tribunal in Hawaii).
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and I came along, and it was a scene I will always
remember. Milner entered the room with a scowl on his
face, knitted eyebrows, and glaring eyes. After Tim and
I made brief and polite presentations, Milner leaned
forward, glowering at the board members across the
table. The room suddenly became deathly quiet. With
an intensity I had never witnessed before in Milner, or
anyone, he proceeded to assail, attack, berate, castigate,
criticize, denounce, excoriate, flay, flog, lambaste,
pummel, rebuke, reprimand, scathe, scold, shellac, slam,
slash, smear, thrash, upbraid, wallop, and whip those
poor, now trembling, cowering board members . . ..

The next day we learned that Community
Connection’s funding from United Way was not only
completely restored but increased for the upcoming
year. 162

What Sally calls the “Wrath of Milner” is indeed a powerful thing,
primarily because it gathers force from its purely altruistic use in
pursuing the interests of other people.’®® Ron Ellington writes:
“Always a friend, Milner was not always easy on me as a dean.”*
Ron knew something of the “Wrath of Milner.”

Throughout his professional life, Milner has worked tirelessly to
give opportunity and impetus to students drawn to public interest
law. He singlehandedly erected—with no model to follow—our law
school’s Public Interest Practicum, a pioneering effort designed to

162 See infra APPENDIX A.

163 1 pause here to mention a related point that is, perhaps, both the most obvious and the
most important one to be made. Milner’s “charity for all” does not come from nowhere. Itis
in large measure the product of a deeply fulfilling family life that reaches back to Milner’s
earliest years. Milner’s concern for others finds particular nourishment in the treasured
relationships he shares with his three children, their spouses, and his five beautiful
grandchildren. At the center of it all, of course, stands the indescribably close relationship
he shares with his life partner, June. Ned Spurgeon quotes Milner as once saying that the
two of them are “joined at the hip” and speaks accurately of their “long and wonderful
marriage.” Edward D. Spurgeon, A Tribute to Milner S. Ball, 41 GA. L. REv. 757, 758 (2007).
For me, theirs is a “marriage” in the richest and most paradoxical sense of the word—a sort
of communion of everything between two vibrantly independent individuals. I think first of
my own parents when I contemplate what a healthy life partnership can be; among the small
handful of those I think of next are Milner and June.

16 Ellington, supra note 157, at 751.
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offer students client-centered work and study opportunities outside
the criminal-law setting. Milner then fought to build on this
program, and he succeeded richly in that effort. Today, the
University of, Georgia also offers students opportunities to
participate in a family violence clinic, a land use clinic, a mediation
clinicc an environmental law practicum, a special education
practicum, and a spectrum of “externships” that range from the
representation of immigrants through the Catholic Charities of
Atlanta, to death-penalty-related research for the Southern Center
for Human Rights, to poverty-law work with Georgia Legal Services
and Atlanta Legal Aid. All of these programs exist in no small
measure due to Milner’s efforts, but his greatest contribution has
come from the example and counsel he has provided to individual
students. As Dean Rebecca White rightly observes: “I have
witnessed through my years on the faculty Milner’s influence on his
students and have seen them transformed by his passion and
vision.”'%

On the academic side, Milner’s work took a new direction in the
latter years of his career, as he focused on the powerful role of
narratives in culture, in ethics, and in law. Such books as Called by
Stories: Biblical Sagas and Their Challenge for Law'®® and Lying
Down Together: Law, Metaphor, and Theology'® illustrate the
point, as do articles like Just Stories,'®® and Lawyers in Context:
Moses, Brandeis and the A.B.A.*%®°

As if all this were not enough, seven years ago, Milner undertook
a new adventure in his professional life. He immersed himself in
the day-to-day work of our Public Defender Clinic, representing
indigent criminal defendants. In doing so, Milner again lived out
his commitment to the principles of Footnote Four by offering his
time and talent to those who may be the most powerless among us.
Milner, however, also sought something more in this work. He

1% Rebecca H. White, Milner Ball: Mentor, Teacher, and Friend, 41 GA. L. REV. 743, 745
(2007).

166 BALL, supra note 161.

17 MILNER S. BALL, LYING DOWN TOGETHER: LAW, METAPHOR, AND THEOLOGY (1985).

8 Milner S. Ball, Just Stories, 12 CARDOZO STUD. L. & LIT. 37 (2000).

19 Milner S. Ball, Lawyers in Context: Moses, Brandeis and the A.B.A., 14 NOTRE DAME
dJ.L. ETHICS & PUB. POL’Y 321 (2000).
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sought to learn, and learn from, the stories of others—the true
stories of those involved in the everyday operation of our system of
justice—and to bring those stories back to his work as teacher,
scholar, and citizen.

What is there to learn from Milner’s own story? There is
inspiration here, even if most of us lack the talent and energy
needed to put together a life-narrative that matches this one in
richness. There is a lesson about what is possible, including for the
legal academic. Milner, after all, has shown us that a law professor
can be not only a teacher and researcher, but a hands-on participant
in the practical world of lawyers, institutions, and ordinary people,
as well as a conduit that connects one’s students to that world. In
Milner’s story, there is much food for thought about the linkages
among law, life, and spirituality, for at the root of Milner’s being is
an abiding (though thoroughly non-judgmental and non-
exclusionary) religious faith. Perhaps most of all, there is a
powerful challenge posed: For those of us who espouse the ideals of
Footnote Four, what moral responsibilities does that commitment
carry as we go about our day-to-day lives? As I grapple with that
question in my own life, I consider often the story of Milner Ball.

VI. CONCLUSION

Footnote Four has a story, too. It is a story that reaches back
much earlier than 1938; indeed, as we have seen, it draws
nourishment from the founding period itself, and particularly from
lessons taught by The Federalist Papers. In the years more
immediately leading up to 1938, the forces that gave birth to the
footnote gained strength from the real-world suffering of African-
Americans and other racial minorities,'”® Seventh Day Adventists
and other religious minorities,' and political dissidents of all

0 See, e.g., Nixon v. Herndon, 273 U.S. 536, 1941 (1927) (holding statute prohibiting
African-Americans from voting in primary election violated Fourteenth Amendment).

Y1 See, e.g., Cantwell v. Connecticut, 310 U.S. 296, 303 (1940) (holding that law
prohibiting religious proselytizing without permit violated Fourteenth Amendment); Pierce
v. Soc’y of Sisters, 268 U.S. 510, 532 (1925) (holding that law requiring compulsory public
education without option of private religious education was unconstitutional); In re King, 46
F. 905, 918 (W.D. Tenn. 1891) (holding that Seventh Day Adventist was properly convicted
for violating Sabbath law).
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stripes.!” The burdens borne by these and other excluded groups
revealed that the ringing promise of “equal protection” remained
unfulfilled in the America of that day, as it remains in this day as
well.

The post-1938 story of Footnote Four is the story of a vital
American institution—the federal Judiciary—giving marginalized
persons a greater measure of protection and voice. Again, the roots
of this story lay in the original Constitution, particularly its
insistence on the Judiciary’s independence from popular pressures
and political meddling. The story also has involved real-world
courage displayed by real-world judges, lawyers, and ordinary
citizens, including Milner himself.

Through all of the story of Footnote Four runs a spirit of basic
fairness and broad inclusion—much the same spirit that has set the
theme of Milner Ball’s remarkable life. As Milner reflected on how
to close his own article on Footnote Four, he turned to the words of
Hugo Black. Those words, written just two years after Footnote
Four was laid down, declared that: “Under our constitutional
system, courts stand against any winds that blow as havens of
refuge for those who might otherwise suffer because they are
helpless, weak, outnumbered, or because they are non-conforming
victims of prejudice and public excitement.””™ As I recount these
words, I am moved by how powerfully they embody the distilled
philosophy, the determined hope, and the lived commitments of
Milner Ball.

2 See, e.g., Abrams v. United States, 250 U.S. 616, 624 (1919) (upholding conviction of
Russian immigrants, referred to in dissent by Holmes as “puny anonymities,” for advocating
labor strikes at ammunition factories); Debs v. United States, 249 U.S. 211, 216-17 (1919)
(upholding indictment under Espionage Act for approving Socialist Anti-War Proclamation).

13 Chambers v. Florida, 309 U.S. 227, 241 (1940) (Black, J., for a unanimous Court).
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APPENDIX A

The Wrath of Milner
by Sally Wyche Coenen
delivered on the occasion of Milner’s seventieth birthday

I met Milner nineteen years ago. I liked him immediately, of
course. There’s a lot to like about Milner—his great intellect and
thoughtfulness, his kind ways and calm manner. But during my
early encounters with Milner, I did not pick up on one essential
ingredient of Milner’s make-up that is extremely important but
sometimes overlooked. It is about that trait that I want to speak
tonight.

During my early years in Athens, I served on the Community
Connection board with Milner. For all you non-Athenians here,
Community Connection is an information and referral organization
that links people in need with the social services available in the
area. Back in those days, Community Connection was a shoestring
operation and depended largely on funding from the United Way.
This arrangement made sense because Community Connection
provided one of the basic services that typically United Way
agencies would provide on their own—that is, basic information and
referral services.

One day Community Connection received the news, completely
out of the blue, that United Way would no longer provide any
funding for Community Connection. This news had dire
consequences for the continued existence of the agency, and Milner
was irate. He knew that if Community Connection should fold,
people in poverty would suffer all the more, a situation he found
outrageous and unacceptable.

So he set up a called meeting with the United Way board.
Community Connection’s director, Tim Johnson, and I came along,
and it was a scene I will always remember. Milner entered the room
with a scowl on his face, knitted eyebrows, and glaring eyes. After
Tim and I made brief and polite presentations, Milner leaned
forward, glowering at the board members across the table. The
room suddenly became deathly quiet. With an intensity I had never
witnessed before in Milner, or anyone, he proceeded to assail,
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attack, berate, castigate, censure, criticize, denounce, excoriate, flay,
flog, lambaste, pummel, rebuke, reprimand, scathe, scold, shellac,
slam, slash, smear, thrash, upbraid, wallop, and whip those poor,
now trembling, cowering board members. That day I witnessed, in
full, the WRATH OF MILNER.

The next day we learned that Community Connection’s funding
from United Way was not only completely restored but increased for
the upcoming year.

In the United Way board room that day I discovered that within
this typically calm and measured man lies a genuine ferocity.
Milner despises injustice. With passion he marshals his drive, his
intellect, and his many talents as a minister, as a lawyer, as a
professor, as a scholar, and as a man, to fight injustice wherever he
sees it.

So my toast tonight is to the WRATH OF MILNER—may it
continue to blaze in all its fury for many years to come.






