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CORPORATE GOVERNANCE REFORM AND THE SUSTAINABILITY IMPERATIVE

externalization to the extent that harms imposed on others exceed the value of
the company's assets,124 and this incentivizes undercapitalization (including
through strategic use of subsidiaries), underinvestment in precautions against
third-party harms, and bet-the-farm risk-taking in the face of financial dis-
tress. 125 Such problems may loom even larger in contexts where risk-taking is
further encouraged by public guarantees (explicit or implicit), as with financial
firms, some of which are regarded as too big or too central to the financial system
to be allowed to fail. 126 In recognition of these dynamics, corporate law has of-
fered limited protections for creditors, such as distribution constraints and eq-
uitable doctrines of veil piercing and subordination, but these are widely re-
garded as weak and unpredictable. 12

The potential for these dynamics to produce socially undesirable forms and
degrees of risk-taking has been vividly illustrated over recent decades - notably,
by the global financial crisis, which revealed how risk-taking to boost short-term
returns for financial-firm shareholders can have devastating long-term conse-
quences. For example, empirical studies following the crisis have associated
higher degrees of shareholder centrism with more risk in the run-up to the crisis
and worse outcomes afterward. Rudiger Fahlenbrach and Rena M. Stulz found
evidence suggesting that "banks led by CEOs whose interests were better aligned
with those of their shareholders had worse stock returns and a worse return on
equity" following the onset of the crisis. 128 A "plausible explanation," they sug-
gest, is that bank management "focused on the interests of their shareholders in
the build-up to the crisis and took actions that they believed the market would

derivative liability for any resulting corporate loss." Id. (emphasis omitted). Accordingly,
through the business-judgment rule and similarly motivated statutory protections, corporate
law "protects shareholder investment interests against the uneconomic consequences that the
presence of such second-guessing risk would have on director action and shareholder wealth."
Id. (emphasis omitted).

124. See Henry Hansmann & Reinier Kraakman, Toward Unlimited Shareholder Liability for Corpo-
rate Torts, 100 YALE L.J. 1879, 1883 (1991).

125. See ALLEN & KRAAKMAN, supra note 81, at 103-04, 112-14, 131-41; John Armour, Gerard Hertig
& Hideki Kanda, Transactions with Creditors, in KRAAKMAN ET AL., supra note 32, at 109, 111-16;
Easterbrook & Fischel, supra note 121, at 109-13.

126. See Christopher M. Bruner, Corporate Governance Reform in a Time of Crisis, 36 J. CORP. L. 309,
311-16 (2011); see also infra Section IILC (discussing this issue further, including pathways to
reform).

127. See ALLEN & KRAAKMAN, supra note 81, at 109-11, 116-39; Easterbrook & Fischel, supra note
121, at 109-17.

128. Ridiger Fahlenbrach & Rend M. Stulz, Bank CEO Incentives and the Credit Crisis, 99 J. FIN.
ECON. 11, 12 (2011).
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welcome," effectively prioritizing short-term returns over long-term conse-
quences.129 Similarly, Andrea Beltratti and Stulz found that "[b]anks with a
shareholder-friendly board performed worse during the crisis," and suggested
that "the most likely explanation is that shareholder-friendly boards positioned
banks in ways that they believed maximized shareholder wealth ... but left them
more exposed to risks that manifested themselves during the crisis and had an
adverse impact." 130 Consistent with this literature, "financial institutions with
stronger and more shareholder-focused corporate governance mechanisms and
boards of directors" have been found to be "associated with higher levels of sys-
temic risk."""

Meanwhile, shareholder-centric corporate governance reforms, combined
with growing institutional power, have prompted similar shifts in corporate pol-
icy in nonfinancial firms -including increased leverage and risk-taking, and re-
duced equity buffers following stock buybacks.132 As Leo E. Strine, Jr., former
Chief Justice of the Supreme Court of Delaware, has observed:

[I] f the [corporate] electorate itself does not have the correct incentives
and does not push an agenda that appropriately focuses on the long term,
the responsiveness of managers to the incentives they face can result in
business strategies that involve excessive risk and, perhaps most worry-
ing, underinvestment in future growth. 3

Additionally, empirical work examining the systemic-risk dynamics of nonfinan-
cial firms has found that such corporate policies can propagate systemic shocks
through the economy.134

129. Id.; see also Luc Laeven & Ross Levine, Bank Governance, Regulation and Risk Taking, 93 J. FIN.
ECON. 259, 273 (2009) (finding that "banks with more powerful owners tend to take greater
risks").

130. Andrea Beltratti & Rene M. Stulz, The Credit Crisis Around the Globe: Why Did Some Banks
Perform Better?, 1o5 J. FIN. ECON. 1, 2 (2012).

131. Jamshed Iqbal, Sascha Strobl & Sami Vahamaa, Corporate Governance and the Systemic Risk of
Financial Institutions, 82 J. ECON. & Bus. 42, 43 (2015).

132. See Strine, supra note 86, at 14-15.

133. Id. at 16; see also Anabtawi & Stout, supra note 39, at 1290-92 (describing excessive risks pro-
moted by short-term investors).

134. See Mardi Dungey, Thomas Flavin, Thomas O'Connor & Michael Wosser, Industrial Firms
and Systemic Risk 15-16 (Maynooth Univ. Dep't of Econ. Fin. & Acct., Working Paper N298-
20, 2020), https://ssm.com/abstract=3555836 [https://perma.cc/8K49-LKAY] ("[D]ividend
-paying firms are positively related to our measure of contribution to systemic risk. . . . Firms
with a dual-class ownership structure ... appear to be less systemically important."). They
find corporate governance to be less significant in terms of firm vulnerability to systemic
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To be sure, specifying optimal levels of risk-taking requires regard not just
for negative externalities, but positive externalities as well,135 and as discussed
below, it is unlikely that socially desirable levels of risk will be identical across all
industries.136 It is critical to recognize, however, that endeavoring to assess this
through a simplistic netting of negative and positive externalities against one
another will likely prove impractical. For example, how might one coherently net
social and economic positives against environmental negatives-particularly
those threatening our long-term survival?" Taclding such questions will re-
quire a more robust normative conception of what the corporate form and cor-
porate law exist to achieve, and how they aim to achieve it.

B. Conceptualizing Sustainability

There is a pressing need to revisit the underlying assumptions about the cor-
porate form embedded in the twin binaries of board-versus-shareholder power
and shareholder-versus-stakeholder purpose. We should begin by revisiting the
fundamental aims of corporate law.

Prioritizing the sustainability of corporate operations provides a coherent
and normatively desirable framework for evaluating prevailing modes of corpo-
rate governance and assessing options moving forward. Sustainability, as de-
scribed in an influential 1987 United Nations report, aims to ensure that human-
ity "meets the needs of the present without compromising the ability of future
generations to meet their own needs"- a challenge involving interrelated envi-
ronmental, social, and economic dimensions. 138 This basic tripartite conception
continues to frame the pursuit of sustainability today,3 9 although the sustaina-

shocks, suggesting that bailout-related moral-hazard dynamics are less prominent in the non-
financial context. See id. at 13-14. But see infra Section III.C (discussing events suggesting oth-
erwise in the wake of the COVID-19 pandemic).

135. See Simkovic, supra note 118, at 327-28.

136. See infra Section II.C; infra Conclusion.

137. See Jukka Mih6nen, Comprehensive Approach to Relevant and Reliable Reporting in Europe: A
Dream Impossible?, SUSTAINABILITY 8 (June 30, 2020), https://www.mdpi.com/2071-1050/12
/13/5277/pdf [https://perma.cc/E4QZ-SBHK]; see also Jeremy Andrew Nicholls, Integrating
Financial, Social and EnvironmentalAccounting, 11 SUSTAINABILITYACCT. MGMT. & POL'Y J. 745,
756-57 (2020) (framing issues of substitution and resource allocation in such accounting sys-
tems); Serafeim et al., supra note 120, at 11 ("Care must be taken when aggregating impacts
to not obscure material impacts to stakeholders through netting.").

138. Brundtland Report, supra note 40, ¶ 27.

139. See, e.g., G.A. Res. 70/1, Transforming Our World: The 2030 Agenda for Sustainable Devel-
opmentpmbl., ¶¶ 54-59 (Sept. 25, 2015).
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bility paradigm has developed considerably since then -including through con-
certed application in the corporate context, where it contrasts starldy with nar-
rower alternatives. 140

Corporate social responsibility, for example, generally focuses on the "busi-
ness case" for sustainability, subordinating sustainability concerns to existing
corporate governance structures and priorities-an approach sometimes de-
scribed as "weak sustainability." 141 To be sure, profit-driven rationales consistent
with the business case are easily identified-notably, risk management and ap-
pealing to various constituencies 14 2 - and there is certainly evidence suggesting
that sustainability-oriented policies can redound to a corporation's long-term
benefit. 143 However, empirical results on the financial impacts of sustainable in-
vesting remain mixed, 144 and reliance on the weak-sustainability approach leaves
companies with no clear incentives to pursue initiatives that are unlikely to gen-
erate profits, or likely to impair them, 145 suggesting that this limited form of
sustainability commitment is unlikely to respond effectively to the fundamental
problems discussed above. As George Serafeim observes, "many companies have
already plucked the low-hanging fruit," and further progress "typically requires
innovation-sometimes at a major scale-in processes, products, and business
models." 146 Companies' willingness to pursue such initiatives "will largely de-
pend on the corporate governance model that prevails."1 4

Strong sustainability, by contrast, reverses the priorities-subordinating
pursuit of financial returns to what can actually be sustained- and accordingly

140. See Sjaf jell & Bruner, supra note 11, at 7-11.

141. See id. at 4, 7.

142. See, e.g., Shlomit Azgad-Tromer, The Virtuous Corporation: On Corporate Social Motivation and
Law, 19 U. PA. J. Bus. L. 341, 349-59 (2017); Gadinis & Miazad, supra note 27, at 1410-11.

143. See, e.g., Robert G. Eccles, Ioannis Ioannou & George Serafeim, The Impact of Corporate Sus-
tainability on Organizational Processes and Performance, 60 MGMT. SCI. 2835, 2836 (2014) ; Ioan-
nis Ioannou & George Serafeim, Corporate Sustainability: A Strategy? 5-6 (Harv. Bus. Sch.,
Working Paper No. 19-065, 2021), https://www.hbs.edu/ris/Publication%2oFiles/WP19-
o65rev4-23-21_aefe2c98-5fa6-44c4-bbae-f68e6f283642.pdf [https://perma.cc/P4D4-
6CM 5]; see also George Serafeim, Ctr. for Effective Pub. Mgmt., Turning a Profit While Doing
Good: Aligning Sustainability with Corporate Performance, BROOKINGS, INST. 8-10 (Dec. 2014),
https://www.brookings.edu/wp-content/uploads/2o16/o6/serafeim.pdf [https://perma.cc
/AF3B-TZ93] (discussing findings in Eccles et al., supra).

144. See Global Financial Stability Report: Lower for Longer, INT'L MONETARY FUND 85-87 (Oct.
2019), https://www.imf.org/-/media/Files/Publications/GFSR/2019/October/English/text
.ashx [https://perma.cc/PG3G-CM84].

145. See Serafeim, supra note 143, at 4-6.

146. Id. at 15.

147. Id. at 16.
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focuses on bringing corporate governance into conformity with the sustainabil-
ity imperative.148 This approach is exemplified by the work of economist Kate
Raworth, who advocates that we aim to occupy "an ecologically safe and socially
just space for humanity" between an environmentally defined ceiling and a so-
cially defined floor." 9 Raworth's approach requires adopting different maxi-
mands at both macro and micro levels to prioritize a balanced existence within
that safe and just space, rather than maximizing growth-oriented metrics such
as GDP and shareholder wealth.150

Sustainability offers the benefit of a coherent long-term policy benchmark
more directly keyed to broader human interests and more robustly supporting
direct responses to fundamental problems of corporate governance. From this
perspective, corporate sustainability means:

[B] usiness and finance creating value in a manner that is (a) environmen-
tally sustainable, in that it ensures the long-term stability and resilience
of the ecosystems that support human life; (b) socially sustainable, in that
it facilitates the achievement of human rights and other basic social
rights, as well as good governance; and (c) economically sustainable, in
that it satisfies the economic needs necessary for stable and resilient so-
cieties.151

Corporate sustainability, understood in such terms, measures corporate gov-
ernance against a widely desired outcome to which business and investment
leaders have expressed commitment,is2 even if its pursuit through corporate
governance could take a variety of forms.

148. See Sjaf ell & Bruner, supra note 11, at 4, 7-11.

149. KATE RAWORTH, DOUGHNUT ECONOMICS: SEVEN WAYS TO THINK LIKE A 21ST-CENTURY
ECONOMIST 39 (2017).

150. Id.; see also id. at 37-51, 197-98 (arguing that economic development and business should be
focused on creating a thriving world for humanity); Griggs et al., supra note 40, at 306 (ar-
guing for a redefinition of sustainable development that accounts for planetary boundaries);
Leach et al., supra note 40, at 84-85 (developing a framework for sustainable development
based on inner social boundaries and outer planetary boundaries); cf Light, supra note 29, at
201-12 (advocating an "environmental priority principle"). In economic usage, "maximand"
refers to a "quantity which is to be maximized." Maximand, OXFORD ENG. DICTIONARY
ONLINE (3d ed. 2001, modified June 2018), https://www.oed.com/view/Entry/239609
[https://perma.cc/9NSA-5LAZ].

151. Sjaf jell & Bruner, supra note 11, at 11.

152. See, e.g., BUS. ROUNDTABLE, supra note 1, at 1; Fink, supra note 8. The practical significance of
the Business Roundtable's 2019 statement is heavily contested. Compare Lucian A. Bebchuk &
Roberto Tallarita, Opinion, 'Stakeholder' Talk Proves Empty Again, WALL ST. J. (Aug. 18, 2021,
6:20 PM ET), https://www.wsj.com/articles/stakeholder-capitalism-esg-business-
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C. Re-envisioning the Corporate Form and Corporate Law

In addition to rethinking our normative priorities, meaningfully addressing
problems stemming from excessive risk-taking and cost externalization will re-
quire re-envisioning the corporate form. Specifically, in order to take advantage
of the flexible capacities of the corporate form, we need to abandon the notion
that it possesses a set of fixed attributes. This Section considers how fundamen-
tal features of the corporate form might be recalibrated to achieve different goals,
and how various forms of recalibration might interact.

This is not to say that recalibrating the corporate form will render other re-
forms unnecessary. Since structures incentivizing socially undesirable risk-tak-
ing emanate from multiple legal fields, external forms of regulation will un-
doubtedly prove critical to constraining such excesses. For example, bankruptcy
law increases the vulnerability of tort victims by treating them as unsecured cred-
itors 153 and similarly deprioritizes environmental, labor, and other regulatory
debts. 154 This creates incentives to externalize costs that reinforce those emanat-
ing from limited liability155 and further incentivizes overinvestment in risky in-
dustries. 156 As in the corporate-law context, bankruptcy law prompts policy de-
bates between theorists favoring narrower versus broader maximands, 157

complicated by similar dynamics of regulatory competition,158 and commenta-
tors have observed that problems associated with excessive risk-taking could be

roundtable-diversity-and-inclusion-green-washing-11629313759 [https://perma.cc/PR8K-
HCLN] (concluding that "signatory CEOs didn't intend to make any significant changes to
how they do business" based on review of "an array of corporate documents"), with Martin
Lipton, More Myths from Lucian Bebchuk, HARV. L. SCH. F. ON CORP. GOVERNANCE, (Aug. 24,
2021), https://corpgov.law.harvard.edu/2o21/o8/24/more-myths-from-lucian-bebchuk
[https://perma.cc/U2YN-HS9X] (responding that Bebchuck and Tallarita's study focused on
"high-level corporate governance documents and policies where evidence of stakeholder com-
mitment is unlikely to be found"). Regardless, the statement clearly expresses normative com-
mitment to corporate sustainability. Part III, infra, discusses proposals for more concrete re-
forms along those lines.

153. See Vincent S.J. Buccola & Joshua C. Macey, Claim Durability and Bankruptcy's Tort Problem,
38 YALE J. ON REGUL. 766, 767-68, 774-75 (2021).

154. See id. at 768 n.9, 789-92; see also Light, supra note 29, at 190-200 (discussing the disincentives
bankruptcy law creates for firms to comply fully with their environmental obligations).

155. See Buccola & Macey, supra note 153, at 773-83; Joshua Macey & Jackson Salovaara, Bankruptcy
as Bailout: Coal Company Insolvency and the Erosion of Federal Law, 71 STAN. L. REv. 879, 882-

89, 904-11 (2019).
156. See Macey & Salovaara, supra note 155, at 949-50.

157. See id. at 943-45
158. See Buccola & Macey, supra note 153, at 814-16.
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addressed either through bankruptcy law or corporate law.159 Meanwhile, anti-
trust law may inhibit corporate coordination to combat climate change, reflect-
ing prioritization of the narrow maximand of "low prices and market 'efficien-
cies"' over broader "social benefits" 160 in a manner resembling debates about
corporate purpose. This suggests that corporate responses to climate change and
improved management of climate risks could be promoted through reforms to
antitrust law as well. 161

These examples suggest potential for mutually reinforcing reforms across
multiple fields of law. But there is reason to doubt that extracorporate regulation
alone could address the problems of excessive risk-taking and cost externaliza-
tion, embedded as they are at the heart of the corporate form. 162 Many corporate
scholars have questioned the prevailing assumption that externalities can be suf-
ficiently addressed through extracorporate mechanisms and called attention to
the general disregard prevailing corporate governance theories show for the pos-
sible insufficiency of external regulation. 163 Indeed, "economic effects that were
treated as 'externalities' in twentieth-century theory have turned into defining
social and ecological crises in the twenty-first century." 164 Given these realities,
and the extraordinary influence that major corporations exert upon the political
processes generating the regulations purportedly constraining them, there is
growing recognition that it is no longer tenable to rely on extracorporate regu-
lation alone to constrain risk-taking and cost externalization. 165 There is a press-
ing need to revisit the underlying assumptions about the corporate form embed-
ded in the twin binaries of board-versus-shareholder power and shareholder-
versus-stakeholder purpose, with respect to both our overarching aims and the
means by which corporate law might help achieve them.

159. See id. at 769-70, 778-83; BRUNER, supra note 37, at 193-96.

160. Paul Balmer, Colluding to Save the World: How Antitrust Laws Discourage Corporations from Tak-
ing Action on Climate Change, 47 ECOLOGYL. CURRENTS 219, 230 (2020).

161. See id. at 223-29; see also Light, supra note 29, at 176-80 (discussing the "conflict between an-
titrust law's goals of promoting competition and environmental law's goals of promoting con-
servation").

162. See Bruner, supra note 110, at 277-81; cf Light, supra note 29, at 140 -41 (advocating looking to
"fields of law governing the corporation throughout its life cycle" for "solutions to enduring
problems that traditional federal environmental law has been unable to solve on its own").

163. See, e.g., GREENFIELD, supra note 50, at 14-19; David Millon, Communitarianism in Corporate
Law: Foundations and Law Reform Strategies, in PROGRESSIVE CORPORATE LAW 1, 1-2, 7-9 (Law-
rence E. Mitchell ed., 1995).

164. RAWORTH, supra note 149, at 123.

165. See supra notes 28-33 and accompanying text.
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Consider again the purportedly fixed attributes of the corporate form: legal
personality for the business entity, limited liability for shareholders, free trans-
ferability of shares, centralized management through a board of directors, and
election of directors by shareholders. 166 It is a point of emphasis in the law-and-
economics literature that these attributes interact in consequential ways. Judge
Easterbrook and Fischel, for example, present a rationale for limited liability in
public corporations that emphasizes how this policy interacts with other corpo-
rate features and affects corporate governance. 167 Limited liability, they argue,
promotes a "division of labor" between capital providers and professional man-
agers, reducing the costs of such an arrangement principally by promoting di-
versification and obviating the need to engage in various forms of monitoring. 168

Specifically, limited liability reduces the need to monitor managers because
shareholders have less at risk; reduces the need to monitor other shareholders
because, unlike in a joint-and-several liability regime, their wealth has no bear-
ing on a given shareholder's exposure; promotes share transferability and a mar-
ket for control because a single share price focusing on the quality of the business
and its management can emerge; reduces research costs to the extent investors
believe that share prices efficiently impound such information; promotes diver-
sification because, unlike in a joint-and-several liability regime, additional in-
vestments reduce idiosyncratic risks; and "facilitates optimal investment deci-
sions," in that shareholders with downside protection (plus diversification
opportunities) will permit managers to undertake greater risks in pursuit of
greater rewards.16 9

The key is to recognize the contingency of this arrangement. If we set aside
Judge Easterbrook and Fischel's assumption that this configuration promotes
socially optimal risk-taking, then their insights actually point toward alternative
approaches that might promote more sustainable operations. Just as reduced
shareholder exposure promotes greater governance centralization, greater focus
on shareholder interests, and more risk-taking-and presumably leads share-
holders to prefer reduced board exposure as well 7 0 - so we should expect greater
shareholder exposure to have the opposite effects. To the extent we prefer less
risk-taking and cost externalization, greater shareholder exposure would curb
shareholders' risk appetite, and correlatively leave them less comfortable with
insulating managers from exposure as well. At the same time, greater exposure

166. See supra Section I.B.
167. Easterbrook & Fischel, supra note 121, at 93-103.
168. See id. at 94.

16q. See id. at 94-97.

170. See Gagliardi v. TriFoods Int'l, Inc., 683 A.2d 1049, 1052-53 (Del. Ch. 1996).
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