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RESTORING STUDENT PRESS FREEDOMS:

WHY EVERY STATE NEEDS A "NEW VOICES" LAW

Clare R. Norins, Taran Harmon-Walker, and Navroz Tharani*

INTRODUCTION

Scholastic journalists across America have long provided vital

reporting, commentary, and fresh perspective on issues of public con-

cern. In the current age of dwindling print media,1 student journalists

play an ever-increasing role in investigating and reporting the news.2

For instance, during the 2020 coronavirus pandemic, students called

attention to the public health failings of their school systems and doc-

umented the pandemic's impact on their communities.3 Students are
also at the heart of many of today's social change movements, speak-

ing out on issues of gun violence, global warming, and racial justice.4

Students are thus well-positioned to provide both on-the-ground

* Clare R. Norins is Assistant Clinical Professor and Director of the First Amendment

Clinic at the University of Georgia School of Law. Taran Harmon-Walker is a 2021 J.D. gradu-

ate, and Navroz Tharani is a 2022 J.D. candidate, both of the University of Georgia School of
Law. 2021 J.D. graduate Nneka Ewulonu also provided excellent research and early drafting

assistance for this article.

1 See, e.g., Penelope Muse, The Expanding News Desert 1, 8-13 (2018), https://

www.cislm.org/wp-content/uploads/2018/10/The-Expanding-News-Desert-10_14-Web.pdf; Victor

Pickard, Editorial, American Journalism Is Dying. Its Survival Requires Public Funds, GUARD-

IAN (Feb. 19, 2020, 8:34 PM), https://www.theguardian.com/commentisfree/2020/feb/19/american
-journalism-press-publishing-mcclatchy.

2 See, e.g., Taylor Blatchford, As Local Newsrooms Shrink, College Journalists Fill in the

Gaps, POYNTER (July 16, 2018), https://www.poynter.org/tech-tools/2018/as-local-newsrooms-
shrink-college-journalists-fill-in-the-gaps.

3 Jonathan Peters, The Legal Landscape for Frontline Student Journalists, COLUM. J. REV.

(Oct. 20, 2020), https://www.cjr.org/covering_thepandemic/covid-19-pandemic-student-journal-
ists.php (noting that during the COVID-19 pandemic student journalists "have exposed campus

outbreaks and questioned reopening plans. They have documented social-distancing violations at
fraternity and sorority houses. They have tracked and explained fast-breaking changes to instruc-

tional modes and commencement events. They have demanded transparency from school admin-

istrators. And through it all they have boldly told the story of the human experience.").

4 Brenda Gonzalez, Youth Activism Is Creating Lasting Change, USC ANNENBERG RELE-

VANCE REP. (Nov. 11, 2020, 2:20 PM), https://annenberg.usc.edu/research/center-public-rela-
tions/usc-annenberg-relevance-report/youth-activism-creating-asting.

63



CIVIL RIGHTS LAW JOURNAL

reporting and editorial opinion about news-worthy issues of our time,
filling the gaps created by a shrinking professional journalism market.

Yet scholastic journalists around the country operate with varying
degrees of speech and press freedom depending on whether their state
has enacted legislation safeguarding their expression in the context of
school-sponsored media. This patchwork of protection, or more often
the lack thereof, is a direct result of the Supreme Court's 1988 deci-
sion in Hazelwood School District v. Kuhlmeier.5 The Court's ruling
in that case bestowed on school officials the broad discretion to censor

expression in school-sponsored forums like student newspapers.6
Prior to Hazelwood, scholastic journalism, like other school-affili-

ated student speech, was protected from administrative interference
under Tinker v. Des Moines Independent Community School District.?
In Tinker, the Supreme Court held that school officials can neither
censor nor punish student speech unless it creates, or is reasonably
forecast to create, "material interference" or "substantial disruption"
of school activities, or interferes with the rights of others.8 For two
decades, Tinker was the First Amendment standard for all students,
including those participating in school-sponsored media.9

Hazelwood, however, largely eviscerated First Amendment pro-
tection for scholastic journalists. Unlike the Tinker standard, Hazel-
wood requires no showing of likely substantial disruption or
interference with school activities before school officials can censor
student journalists' speech.10 Instead, Hazelwood permits schools to
censor so long as the restriction can be claimed to relate to a "legiti-

5 484 U.S. 260 (1988).

6 Id. at 273.

7 393 U.S. 503 (1968).
8 Id.at 514 (noting that the Tinker plaintiffs "neither interrupted school activities nor

sought to intrude in the school affairs or the lives of others. They caused discussion outside of
the classrooms, but no interference with work and no disorder. In the circumstances, our Consti-
tution does not permit officials of the State to deny their form of expression.").

9 See, e.g., Reineke v. Cobb Cnty. Sch. Dist., 484 F. Supp. 1252, 1256-58 (N.D. Ga. 1980);
Bayer v. Kinzler, 383 F. Supp. 1164, 1165 (E.D.N.Y. 1974), aff'd, 515 F.2d 504 (2d Cir. 1975);
Zucker v. Panitz, 299 F. Supp 102, 105 (S.D.N.Y. 1969). For non-school sponsored student publi-
cations distributed at school, see Shanley v. Ne. Indep. Sch. Dist, 462 F.2d 960, 967-70 (5th Cir.
1972); Fujishima v. Bd. of Educ., 460 F.2d 1355, 1357-58 (7th Cir. 1972). For student publications
on a university campus, see Thonen v. Jenkins, 491 F.2d 722, 723 (4th Cir. 1973); Bazaar v.
Fortune, 476 F.2d 570, 573 (5th Cir. 1973), aff'd as modified en banc per curiam, 489 F.2d 225
(5th Cir. 1973); Lee v. Bd. of Regents, 441 F.2d 1257, 1260 (7th Cir. 1971).

10 See Hazelwood, 484 U.S. at 271-76.
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mate pedagogical purpose."" In the 33 years since Hazelwood was

decided, lower courts have applied the "legitimate pedagogical pur-

pose" standard so generously that students raising First Amendment

concerns in cases where Hazelwood applies almost always lose.12 As

First Amendment scholar Sonja West observes, "Schools are essen-

tially free to censor the student press even when the speech at issue is

truthful, legally obtained, non-disruptive, and about matters of public

concern."13

In response to Hazelwood, fourteen states have enacted legisla-

tion codifying the free-speech rights of student journalists and restor-

ing the Tinker standard for when school administrators can interfere

with scholastic media.14 Half of these laws were adopted as part of a

"New Voices" movement that started with the adoption of the New

Voices of North Dakota Act in 2015 and has since been championed"

by the Student Press Law Center.15 And in July 2021, New Jersey was

the fifteenth state to pass a "New Voices" bill in both houses of the'.

legislature. That bill was awaiting signature by the governor at the ,

time this article went to press.16 An additional nine states have intro-

duced, but not yet passed, "New Voices" laws: Hawaii, Kentucky, Mis-

souri, Nebraska, New York, Iowa, Tennessee, West Virginia, and

Texas.17

This article explains why "New Voices" legislation is needed in.

every state. Part I provides an overview of First Amendment law in.

the K-12 school setting, including the highwater mark of Tinker, fol-

lowed twenty years later by the low point of Hazelwood. Part II,

11 Id. at 273.
12 See Dan V. Kozlowski, Unchecked Deference: Hazelwood's Too Broad and Too Loose

Application in the Circuit Courts, 3 U. BALT. J. MEDIA L. & ETHICS 1, 6 (2012).
13 Sonja R. west, Student Press Exceptionalism, 2 EDUc. L. & POL'Y REV. 130, 132 (2015).

14 State laws protecting the expression of student journalists were passed in the following

chronology: California in 1977; Massachusetts in 1988; Iowa in 1989; Colorado in 1990; Kansas in

1992; Arkansas in 1995; Oregon in 2007; North Dakota in 2015; Maryland and Illinois in 2016;

Vermont, Nevada, and Rhode Island in 2017; Washington in 2018. New Voices, STUDENT PRESS

L. CTR., https://splc.org/new-voices (last visited July 28, 2021).

15 See Steven Francis Listopad & Elizabeth Crisp Crawford, The Origins of New Voices

USA; A Lesson in Teaching Advocacy to Improve Teaching and Learning, 73 JOURNALISM &
MASS COMMC'N EDUCATOR 469, 471 (2018); History of the Student Press Law Center, STUDENT
PRESS L. CTR., https://splc.org/history/ (last visited August 28, 2021).

16 New Voices in New Jersey, STUDENT PRESS L. CTR., https://splc.org/new-voices-new-

jersey-2/ (last visited Sept. 26, 2021).

17 See New Voices, STUDENT PRESs L. CTR., https://splc.org/new-voices (last visited July 28,
2021).
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using Georgia as a case study, discusses the persisting detrimental
impact of Hazelwood on student journalists, their advisers, and the
broader community. Part III then analyzes the fourteen state statutes
enacted to date that restore the Tinker standard for when schools can
censor or suppress scholastic journalism. Part III specifically high-
lights core areas of overlap among the state statutes and noteworthy
provisions adopted by a minority of the states, while synthesizing rele-
vant case law interpreting these existing statutes. Part IV sets forth
recommended provisions for future "New Voices" Acts informed by
the fourteen-state survey and SPLC's model "New Voices" statute
(hereinafter "SPLC Model"). This article concludes with a call to all
states without existing state-level protections for student journalists
and their advisers to join the "New Voices" movement.

I. SUPREME COURT PRECEDENT GOVERNING STUDENT PRESS

FREEDOMS

Under the First Amendment, private individuals in the United
States enjoy broad protection against government infringement of
their speech and expression.18 These First Amendment safeguards
apply not only to actions taken by the federal government, but also to
actions taken by the states.19 As state institutions, public schools must
therefore comply with the requirements of the First Amendment.20

A. West Virginia State Board of Education v. Barnette and Tinker
v. Des Moines Independent Community School District

Public school students' First Amendment rights were first recog-
nized in the mid-20th century when, in the case of West Virginia State
Board of Education v. Barnette, the Supreme Court held that students
could not be compelled to engage in the expressive conduct of saluting
the flag and reciting the pledge of allegiance. 21 This decision over-
turned the Supreme Court's ruling from just three years earlier where
the Court had upheld a school district's policy requiring students to
salute the American flag as a means of furthering the government's

18 See U.S. CONST. amend. I ("Congress shall make no law ... abridging the freedom of
speech, or of the press...").

19 Gitlow v. New York, 268 U.S. 652, 666 (1925).
20 Shelton v. Tucker, 364 U.S. 479, 487 (1960).
21 319 U.S. 624, 642 (1943).

[Vol. 32:166



RESTORING STUDENT PRESS FREEDOMS

interest in creating national unity.22 Striking down mandatory flag

salute and allegiance pledging in Barnette, the Court famously pro-

claimed that "no official, high or petty, can prescribe what shall be

orthodox in politics, nationalism, religion, or other matters of opinion

or force citizens to confess by word or act their faith therein."2 3

Thirty years later, the Supreme Court recognized students' First

Amendment right to engage in political speech at school in the semi-

nal Tinker case, which arose from the following facts. In December

1965, junior high school students in Des Moines, Iowa planned to

wear black armbands to school during the December holiday season

in protest of the Vietnam War.24 When school officials learned of this,
they preemptively banned wearing armbands in school.25 Three stu-

dents, including siblings Mary Beth and John Tinker, defied the ban

and were sent home until they agreed to return without their arm-

bands.26 The Tinkers appealed the school's prohibition of the arm-

bands all the way to the Supreme Court.27 In 1969, the Court ruled

against the school district, explaining that "First Amendment rights,
applied in light of the special characteristics of the school environ-

ment, are available to teachers and students. It can hardly be argued

that either students or teachers shed their constitutional rights to free-

dom of speech or expression at the schoolhouse gate."28 Writing for

the majority, Justice Fortas announced that schools can only punish or

censor student speech if it is reasonably forecast to cause "substantial

disruption of or material interference with school activities," or if the

speech invades the rights of other students.29 This Tinker standard,
which the Supreme Court recently affirmed in Mahanoy Area Sch.

Dist. v. B.L.,30 remains the keystone principle for when schools can

regulate or punish student speech.31

22 Minersville Sch. Dist. v. Gobitis, 310 U.S. 586, 595-98 (1940); Barnette, 319 U.S. at 642.
23 Barnette, 319 U.S. at 642.
24 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 504 (1969).
25 Id.
26 Id.
27 Id. at 504-05.
28 Id. at 506.
29 Id. at 513-14.
30 141 S. Ct. 2038, 2047-48 (2021).

31 The Supreme Court recognizes the following exceptions to the Tinker standard where

schools may punish or prohibit in-school student expression without first showing a reasonable

forecast of substantial disruption: (1) vulgar or lewd speech, Bethel Sch. Dist. No. 403 v. Fraser,
478 U.S. 675, 685 (1986); (2) speech in the context of school-sponsored expressive activities such

672021]
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B. Hazelwood School District v. Kuhlmeier

Almost twenty years after Tinker, students' First Amendment
rights suffered a serious and lasting blow when the Supreme Court
handed down its decision in Hazelwood School District v.
Kuhlmeier.32 There, a Hazelwood School District principal censored
two articles in a pending issue of the student newspaper: the first
focused on the effects of parents' divorce on students and the second
focused on teen pregnancy at the school.33 Three student journalists
from the newspaper sued for violation of their First Amendment
rights.34 Although their claims succeeded in the United States Court
of Appeals for the Eight Circuit, on review the Supreme Court ruled
in favor of the school district.35 The Court held that a school acting as
the publisher of a student newspaper or the producer of a school play
has the right to "disassociate itself" from speech that would "substan-
tially interfere with [its] work . .. or impinge upon the rights of other
students."36 Thus, "educators do not offend the First Amendment by
exercising editorial control over the style and content of student
speech in school-sponsored expressive activities so long as their
actions are reasonably related to legitimate pedagogical concerns."37

Additionally, the Hazelwood Court authorized a school to disallow
speech that is "ungrammatical, poorly written, inadequately
researched, biased or prejudiced, vulgar or profane, or unsuitable for
immature audiences."3 8 Justice Byron R. White, writing for the major-
ity, further urged:

A school must also retain the authority to refuse to sponsor student

speech that might reasonably be perceived to advocate drug or alcohol

use, irresponsible sex, or conduct otherwise inconsistent with the

shared values of a civilized social order or to associate the school with

any position other than neutrality on matters of political controversy.

Otherwise, the schools would be unduly constrained from fulfilling

as school media and school plays, Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 272-73
(1988); and (3) speech promoting illegal drug use, Morse v. Frederick, 551 U.S. 393, 403 (2007).

32 Hazelwood, 484 U.S. at 260.
33 Id. at 263-64.
34 Id. at 264.
35 Id. at 265-66.
36 Id. at 271 (quoting Tinker, 393 U.S. at 509).
37 Id. at 273.
38 Hazelwood Sch. Dist. v. Kuhlmeier, 484 U.S. 260, 271 (1988).

[Vol. 32:168
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and substantial disruption of the orderly operation of the school" (the

Tinker standard).14 While most states grant school administrators
discretion to censor expression falling within these unprotected cate-

gories if they so choose,149 California and Iowa go a step further by

affirmatively prohibiting speech that falls within any of the exempted
categories.15 0

Drilling down further on these commonly exempted categories,
every state exempts libel or slander except for Massachusetts and

Nevada."1 Ten of the fourteen states also exempt obscenity,152 with

Vermont further allowing prohibition of content that is "gratuitously
profane." 153

Arkansas was the first state to exempt unwarranted invasions of

privacy in 1995.154 With the exception of Nevada,155 every subsequent
state to adopt a student-press-freedoms law has followed Arkansas's

lead (i.e., Oregon, North Dakota, Washington, Illinois, Vermont,
Maryland, and Rhode Island).

In 1992, California exempted student speech that constitutes har-

assment, threats, or intimidation, unless it is otherwise constitutionally
protected.15 6 Every subsequent state to adopt a protective statute fol-

lowed suit except for Oregon and Illinois.1 57 Nevada also excludes
from protection expression that amounts to "cyber-bullying or

intimidat[ion]" as those terms are defined by the statute.158

And, of course, each of the fourteen state statutes incorporate

some version of the Tinker standard, allowing schools to punish or
prohibit student speech if school authorities reasonably forecast that it
will cause substantial disruption or material interference with school

148 See, e.g., N.D. CENT. CODE ANN. § 15.1-19-25(3)(d).
149 See, e.g., KAN. STAT. ANN. § 72-7211(c) ("Publication or other expression that is

libelous, slanderous or obscene or [breaks or promotes breaking the law] or [disrupts] school

activity is not protected by this act.") (emphasis added).
150 See CAL. EDUC. CODE § 48907(a) ("[E]xpression shall be prohibited which is obscene,

libelous, or slanderous. Also prohibited shall be material that so incites pupils."); IOwA CODE
ANN. § 280.22(2) ("Students shall not express, publish, or distribute any of the following: [listing
prohibited categories]").

151 Compare, e.g., MD. CODE. ANN., EDUC. § 7-121(d)(1), with NEV. REV. STAT. § 388.077.
152 See, e.g., KAN. STAT. ANN. § 72-7211(c).
153 VT. STAT. ANN. tit. 16, § 1623(e)(3).
154 See ARK. CODE ANN. § 6-18-1204(3).
155 See NEV. REV. STAT. §§ 388.077(2), (5).
156 CAL. EDUC. CODE § 48950(d).
157 See OR. REV. STAT. § 336.477; 105 ILL. COMP. STAT. ANN. 80/15.
158 NEV. REV. STAT. ANN. § 388.077(2), (5).
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activities.159 Kansas and Vermont's laws most closely mirror the
Tinker standard. 160 In contrast, Massachusetts dilutes the Tinker
standard, allowing schools to intervene if student expression causes
"any disruption or disorder."1 61 The Massachusetts Supreme Court
interprets "any disruption" to require more than "trivial or merely
negative reactions to an unpopular viewpoint," but to also include, as
Tinker does, "prospective" disruption that is reasonably forecast.1 62

The other eleven state statutes strengthen the Tinker standard,
treating it as a floor for protection, rather than a ceiling. California
and Nevada remove "material interference" and only exempt speech
or scholastic journalism content that substantially disrupts.163 The
remaining nine states1" exempt speech or expression only if it causes
both "material" and "substantial disruption," or "clear and present
danger" of the same.165 Echoing the Supreme Court's language in
Tinker, Oregon, Rhode Island, and Washington require administra-
tors to base any forecast of disruption "on specific facts ... and not on
undifferentiated fear or apprehension."166

Finally, some states include additional categories of unprotected
expression. For example, Colorado's statute declares that "[n]othing
in this section shall be construed to limit the promulgation or enforce-
ment of lawful school regulations designed to control gangs."167

Rhode Island includes an exception for advertising products that are

159 See Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 514 (1988).
160 KAN. STAT. ANN. § 72-7211(c) ("creates material or substantial disruption of the normal

school activity"); VT. STAT. ANN. tit. 16, § 1623(e)(6) ("creates the imminent danger of materi-
ally or substantially disrupting the ability of the school to perform its educational mission").

161 See MAss. GEN. LAws ANN. ch. 71, § 82.
162 Westfield High Sch. L.I.F.E. Club v. City of Westfield, 249 F.Supp.2d 98, 111 (Mass.

2003) (finding no reasonable likelihood that disruption would result if religious student group
was allowed to distribute candy canes at school with an accompanying religious message, during
non-instructional time); see also Pyle v. Sch. Comm., 667 N.E.2d 869, 872-73, 873 n.3 (Mass.
1996) (violating dress code by wearing a vulgar T-shirt was not sufficient to show "disruption or
disorder" under the state statute).

163 CAL. EDUC. CODE § 48907(a); NEV. REV. STAT. ANN. § 388.077(3)(c)(1).
164 Rhode Island, Washington, Oregon, North Dakota, Maryland, Colorado, Arkansas,

Iowa, and Illinois.
165 See, e.g., COLO. REV. STAT. ANN. § 22-1-120(3)(d). The phrase "clear and present dan-

ger" that some states have adopted appears in the SPLC Model and strengthens Tinker's
requirement that predictions of disruption be reasonably forecast. SPLC Model, supra note 107.

166 See Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 508 (1988); OR. REV.
STAT. § 336.477(4)(d)(C); 16 R.I. GEN. LAws § 16-109-3(b)(4); WASH. REV. CODE ANN. §
28A.600.027(2)(f)(iii).

167 COLO. REV. STAT. ANN. § 22-1-120(8).
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unlawful for minors to purchase.168 And Washington uniquely

exempts from protection expression that violates the Federal Commu-

nications Act and related regulations.1 69

In sum, the great majority of the fourteen existing state statutes

explicitly protect the speech and press rights of student journalists in

school-sponsored media at public schools and many also protect stu-
dent media advisers. The existing statutes largely require that students

control the content of school-sponsored media and half prohibit

school administrators from engaging in prior restraint of media con-
tent. Half of the statutes also disclaim school officials' endorsement of

or liability for the content of school-sponsored media. The statutes

almost all recognize that certain categories of student speech are not
protected, or are even prohibited. And most importantly, they all

restore a version of the Tinker standard for when student journalists'

speech can be censored or punished.

II. RECOMMENDED PROVISIONS FOR ANY STATE CONSIDERING A

"NEW VOICES" LAW

The SPLC Model provides a blueprint that many states have

adopted, in whole or in part, to safeguard student journalists and

advisers from administrative censorship. Drawing on the SPLC

Model's success, as well as innovative variations in individual state.

statutes and the case law interpreting them, we endorse the following

components for future "New Voices" legislation.

A. Preamble

An introductory preamble ensures that those who will later be

interpreting and applying the statute correctly construe both the letter

and spirit of the law. The preamble should recognize the importance

of free expression for all students, and declare the legislature's intent

to restore and protect student journalists' right to free speech and a

free press that were stripped away by Hazelwood v. Kuhlmeier. The

preamble should also specify the legislature's intent to safeguard

media advisers from employment retaliation when they act in support

of student journalists' rights codified by the bill. Finally, the preamble

168 See 16 R.I. GEN. LAws § 16-109-3(c).
169 See WASH. REv. CODE ANN. § 28A.600.027(2)(g).
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should state that the bill is not to be construed as narrowing the
already-existing protections under the United States Constitution, and
the state's own constitution if applicable, for student expression in
contexts outside of school-sponsored media.

B. Scope: Which Schools Are Covered

A "New Voices" bill must specify which schools are covered
including, at a minimum, public high schools, and preferably also pub-
lic middle schools, colleges, and universities. Ideally, the bill would
extend to private schools as well, but to date only two states have
adopted this approach.

C. Definitions

A "New Voices" bill should define its key operative terms such as
"school-sponsored media," "student journalists," and "student media
adviser," making sure that the terms capture not only print publica-
tions but broadcast and digital media as well. We also recommend
defining "school officials" who are subject to the law to include any
district or school employee. This makes clear that not only top admin-
istrators are prohibited from infringing student speech and press
rights, but also all other school employees. We further recommend
defining the terms "censor" and "prior restraint" for purposes of the
operative sections of the bill.

D. Operative Sections

The operative sections of a "New Voices" bill should clearly enu-
merate the rights it protects; the exceptions to those rights; obligations
it creates for school officials; and enforcement mechanisms.

1. Enumerated Rights

The bill should declare protection for students' exercise of free-
dom of speech and of the press in school-sponsored media. It should
state that student journalists cannot be punished for exercising their
rights under the bill.

The bill should provide that student journalists are responsible
for determining the content of school-sponsored media and that
school officials, including media advisers, may not censor or engage in

90 [Vol. 32:1
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prior restraint of content, unless it falls within one of the limited
exceptions set forth in the bill. We also recommend following the

examples of Kansas and Vermont in stating that student journalists'

expression cannot be suppressed based solely on the content being
political, controversial, or critical of the school or its administration.
This will put school officials explicitly on notice that such topics are

protected and also provide affirmative assurance to students that they

need not self-censor. However, the bill should include a disclaimer

that no student expression in school-sponsored media shall be deemed
to be an expression of school or district policy, and that no school

officials shall be liable for student journalists' protected expression in

school-sponsored media except to the extent that the expression has
been altered by the school officials.

The operative sections should also provide that student media

advisers may teach professional standards of English and journalism
to student journalists but may not be retaliated against in their

employment for acting to protect, or for refusing to infringe upon, the
free-speech and free-press rights of student journalists that are codi-

fied by the bill.

2. Exceptions to Enumerated Rights

Limited exceptions to student journalists' protected speech and

expression should include: (1) libel or slander, (2) obscenity, (3)
unwarranted invasions of privacy, (4) expression intended to threaten,
harass, haze, or bully another student; and (5) expression that creates

a "clear and present danger" of commission of: an unlawful act, viola-

tion of a lawful school policy, or a "material and substantial disrup-

tion" of school operations. As several states have already done, the

bill should require school officials to base any prediction of "disrup-

tion" on specific facts rather than on "undifferentiated fear or

apprehension."

3. Obligations and Enforcement

The bill should require school officials who interfere with the
content of school-sponsored media to clearly identify, in writing,
which of the bill's enumerated exceptions for protected speech they

are invoking. Proponents of the bill should consider whether to also
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require that school officials provide censored students with a timely
opportunity to appeal any administrative interference.

The bill should require school districts to work with student
media advisers to adopt written student-speech and student-press pol-
icies in accordance with the bill, and to make copies of those policies
readily available to students, parents, and school officials. Finally, the
bill should include a private right of action authorizing students and
advisers to seek declaratory or injunctive relief for violation of their
rights created by the bill. We also recommend authorizing a court to
award attorneys' fees to a prevailing plaintiff, which two states have
already done. Otherwise, enforcement will largely be limited to plain-
tiffs who can afford to retain an attorney.

An example bill that includes each of these elements - i.e., pre-
amble, definitions, scope, and operative provisions - is included at the
end of this article.

CONCLUSION

Student journalists play a vital role both in their school communi-
ties and in the broader world of investigative and editorial journalism,
where the number of professional news outlets continues to shrink.
Participating in scholastic journalism also prepares students to be criti-
cal thinkers capable of wide-ranging, open discussion of contemporary
political and social issues. It requires that they learn to recognize, and
hopefully value, reliable sources of information that are well-sourced
and fact-checked. It provides students with opportunities to practice
responsible and ethical investigation and to write about complex and
sensitive issues. And it gives students a forum for articulating under-
represented positions and perspectives, across the political spectrum.
All of this, in turn, equips student journalists to be civically engaged
adults in our participatory democracy.170 Additionally, when students
are free to report and editorialize on events and issues they care
about, this enriches the free flow of information to readers. The public
benefits from hearing what students, who will be our future leaders
and policy makers, have to say.171

170 See 2017 ABA Res. 119B & Rep. to House of Delegates, https://spic.org/wp-content/
uploads/2018/08/1570_abaresolution_119b_and_reporto.pdf; Nicholas V. Longo, Christopher
Drury & Richard M. Battistoni, Catalyzing Political Engagement: Lessons for Civic Educators
from the Voices of Students, 2 J. POL. Sci. EDUc. 313, 315 (2006).

171 LoMonte, supra note 47, at 120-21.
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But student journalists' freedom of expression has been tenuous,
at best, since Hazelwood. While student speech outside of school-

sponsored media continues to receive First Amendment protection

under Tinker, a student writing for the school paper has no constitu-

tional recourse if half their article is cut, or if their school-sponsored
news broadcast is cancelled, because the school does not like what

they have to say. Hazelwood and the public-employee-speech doc-

trine leave media advisers with no recourse if they are retaliated

against for encouraging student speech or for objecting to its suppres-

sion. To counter these harms, the national "New Voices" movement

advocates for statutory protections at the state level to ensure that
neither student journalists nor their advisers "shed their constitutional
rights to freedom of speech or expression at the schoolhouse gate." 172

Fourteen states, to date, have passed legislation codifying these pro-,

tections and restoring student press freedom, with active campaigns in

many others.173 We encourage all states to join these ranks by passing

a "New Voices" Act that protects scholastic journalists and their

advisers from censorship and retaliation, and once again places stu-

dent journalists' speech on equally protected footing with other stu-

dent expression.

172 Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1988).
173 See New Voices, STUDENT PRESS L. CTR., https://splc.org/new-voices (last visited July

28, 2021).
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Example "New Voices" Bill.

Short title.

This act shall be known and may be cited as the "[State] New Voices
Act."

Preamble.

(1) The legislature finds that:
(a) freedom of expression, including freedom of speech and free-
dom of the press, is a fundamental principle in our democratic
society granted by the First Amendment to the United States
Constitution [and by State Constitution, if applicable];
(b) a robust and free student press is critical to the development
of informed and civic-minded adults;
(c) since the Supreme Court's decision in Hazelwood v.
Kuhlmeier (1988), students in [State] who participate in school-
sponsored media are denied the right to full and free expression;
(d) public-school teachers in [State] who defend student journal-
ists' freedom of expression do so at great professional risk; and
(e) [State] public-school students, teachers, and administrators
benefit from the clear delineation of student journalists' speech
and press rights.

(2) It is the intent of the legislature to restore and protect freedom of
expression for student journalists at public middle schools, high
schools, and secondary charter schools, and at public institutions of
higher education in this state, and to protect the employment of the
teachers who appropriately support these rights.
(3) This Act focuses on protecting students and advisors' speech in the
context of school-sponsored media. Nothing in this Act shall be con-
strued as narrowing the protections that exist under the United States
and [State]'s constitutions for student speech and expression in con-
texts outside of school-sponsored media.

Definitions.

As used in this Act:
(1) "School-sponsored media" means any material that is prepared,
substantially written, published or broadcast, in any media, by a stu-
dent journalist at a public middle school, high school, secondary char-
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ter school, or institution of higher education where the material is

created under the direction of a student media advisor and distributed
or generally made available to members of the student body. School-
sponsored media does not include media intended for distribution or
transmission for classroom purposes only.

(2) "Student journalist" means a student at a public middle school,
high school, secondary charter school, or institution of higher educa-

tion, who gathers, compiles, writes, edits, photographs, records, or
prepares information for inclusion in school-sponsored media.

(3) "Student media adviser" means an individual employed,
appointed, or designated to supervise or provide instruction relating

to school-sponsored media.

(4) "School official" means any district or school employee or
administrator.
(5) "Censor" means to alter or remove the content of school-spon-;
sored media.
(6) "Prior restraint" means to prohibit publication, distribution, or

broadcast of school-sponsored media.

Student journalists' freedom of expression.

(a) Except as provided in subsection (c) of this Act, a student journal-

ist has the right to exercise freedom of speech and freedom of the

press in school-sponsored media. This includes the right to convey

information and ideas through the use of words, images, and symbols

in print, broadcast, online, and other forms of school-sponsored

media. Subject to subsection (c) of this Act, student journalists -are

responsible for determining the content of school-sponsored media.

Student media advisers may teach professional standards of English

and journalism to student journalists consistent with this subsection,
but shall not censor or engage in prior restraint of students' expression

except as consistent with subsection (c).

(b) A student journalist may not be disciplined for exercising his or

her rights in accordance with this Act.

(c) This Act does not authorize or protect expression by a student

journalist that:
(1) Is libelous, slanderous, or obscene;

(2) Constitutes an unwarranted invasion of privacy;

(3) Is intended to threaten, harass, haze, or bully another stu-

dent; or
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(4) Creates a clear and present danger of: the commission of an
unlawful act on or off school premises; the violation of a law-
ful school or district policy; or material and substantial dis-
ruption of school operations. School officials must base any
forecast of material and substantial disruption on specific
facts and not on undifferentiated fear or apprehension.

(d) School officials shall not censor or engage in prior restraint of
material prepared by student journalists for school-sponsored media
except as consistent with subsection (c).
(e) School officials shall have the burden of identifying, in writing,
their justification consistent with subsection (c) for any censorship or
prior restraint of material prepared by a student journalist for school-
sponsored media [and must afford students a timely opportunity to
appeal the officials' decision].
(f) Student journalists' expression in school-sponsored media shall not
be censored or subjected to prior restraint solely because it involves
political or controversial subject matter or is critical of the school or
its administration.
(g) A student media adviser may not be dismissed, suspended, disci-
plined, reassigned, transferred, or otherwise retaliated against for:

(1) Refusing to infringe on conduct that is protected by this Act
or the First Amendment to the United States Constitution [or
State Constitution, if applicable]; or

(2) Acting to protect a student journalist engaged in permissible
conduct under subsection (a) of this Act or the First Amend-
ment to the United States Constitution [or State Constitu-
tion, if applicable].

(h) Each school board and institution of higher education subject to
this Act shall work with one or more student media advisers from
their respective school district or institution to adopt a written policy
that is in accordance with this Act for student journalists' exercise of
the right of free speech and free press in school-sponsored media.
[The policy must include a provision allowing for the timely appeal of
decisions made by school officials pursuant to subsection (c) of this
Act.] Copies of the policy must be made reasonably known and availa-
ble to students, parents, and school officials.
(i) No expression made by student journalists in the exercise of their
free speech and free press rights codified by this Act shall be deemed
to be an expression of school, school district, or institutional policy.
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No school official shall be held responsible in any civil or criminal
action for any expression made or published by student journalists,
unless the school official has interfered with or altered student expres-

sion, and then such official shall only be responsible to the extent of

the interference or alteration.
(j) Students and student media advisors afforded rights under this Act
may enforce those rights by commencing a civil action for declaratory

and/or injunctive relief. Individuals who prevail in seeking to enforce

their rights under this Act may recover from their opponent(s) rea-

sonable attorneys' fees and costs.




