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Legislation creating a qui tam or popular action places informers
in a conflict of interest very much like those we seek to avoid for
government attorneys.8?7 The statute deputizes the informer to
pursue the public interest in enforcing the law but also offers the
informer a private financial reward if the action succeeds.®® The
public interests connected with the law enforcement process and the
informer’s private interest in the statutory bounty may sometimes
align perfectly. But there will inevitably be situations where the
public interest and the informer’s private interests diverge.8? The
Supreme Court explained in Hughes Aircraft Co. v. United States ex
rel. Schumer9 that the private rewards offered by a qui tam statute
lead informers to think differently about litigation decisions than
government attorneys: “As a class of plaintiffs, qui tam relators are
different in kind than the Government. They are motivated primarily
by prospects of monetary reward rather than the public good.”?1

The incentive structures applicable to private informers can lead
them to pursue cases a government attorney would reject. For
example, the Supreme Court suggested that private qui tam relators
under the False Claims Act (“FCA”) would be “less likely than . . . the
Government to forgo an action arguably based on a mere technical
noncompliance with reporting requirements that involved no harm to
the public fisc.”92 The Court acknowledged that, historically,
“informer statutes were highly subject to abuse.” Nevertheless, in
the context of the FCA, the Court has long deferred to the
congressional decision to select qui tam litigation as a means of
statutory enforcement:

[The FCA qui tam provision was] passed upon the theory, based
on experience as old as modern civilization, that one of the least
expensive and most effective means of preventing frauds on the
Treasury is to make the perpetrators of them liable to actions
by private persons acting, if you please, under the strong
stimulus of personal ill will or the hope of gain. Prosecutions
conducted by such means compare with the ordinary methods

87. Beck, English Eradication, supra note 11, at 609-15.

88. Seeid. at 611.

89. Seeid. at 615.

90. 520 U.S. 939 (1997).

91. Id. at 949.

92. Id.

93. Vt. Agency of Nat. Res. v. United States ex rel. Stevens, 529 U.S. 765,
775 (2000) (noting Sir Edward Cokes observation that informers had used
“obsolete” qui tam statutes to “vex and entangle the subject” (quoting
3 EDWARD COKE, INSTITUTES OF THE L.AWS OF ENGLAND *192)).
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as the enterprising privateer does to the slow-going public
vessel.94

In this view, a legislature may find the financial inducement offered
by a qui tam statute justified because it minimizes the burden on
government resources and promotes more vigorous enforcement than
when public officials monopolize the enforcement process.

Recognition of the common informer’s conflict of interest can be
found at least as early as Sir Edward Coke’s seventeenth-century
Institutes of the Laws of England.? Coke lauded regulatory reforms
designed to restrain “the vexatious informer...who under the
reverend mantle of law and justice instituted for the protection of the
innocent, and the good of the common-wealth, did vex and
depauperize the subject, and commonly the poorer sort, for malice or
private ends, and never for love of justice.”® On the one hand, in
Coke’s view, the informer assumed the “mantle” of the public interest,
acting to enforce laws designed to protect the innocent and promote
the common good.%” On the other hand, the informer’s self-interested
motives conflicted with the common good the informer purported to
champion. Informers acted for “malice or private ends,” not for “love
of justice.”9 ‘

The most common and pervasive “private end” pursued by
informers is financial gain.?® A popular action allows an informer to
sue for and keep part or all of a statutory forfeiture imposed on the
defendant.190 But the grant of universal standing to members of the
public also allows informers to pursue other private agendas in
addition to the hope of profit.10t Coke’s reference to informers acting
from “malice” corresponds to the Supreme Court’s recognition that
qui tam actions might be motivated by “personal ill will.”102 An
informer can vent animosity toward a foe or rival by initiating a
popular action that puts the defendant at legal risk and forces him to
respond to charges of unlawful conduct.

The “private ends” that motivate informers can also be 1deological
in nature. A good example can be found in the religiously motivated
Societies for the Reformation of Manners (“Societies”) that sprang up
in London and other cities in the late seventeenth and early

94, Hughes Aircraft Co., 520 U.S. at 949 (quoting United States ex rel.
Marcus v. Hess, 317 U.S. 537, 541 n.5 (1943)).
95. See generally COKE, supra note 93, at ¥*192-93 (discussing “three
mischiefs” arising from common informer statutes).
96. Id. at *194.
97. Id.
98. Id.
99. Beck, English Eradication, supra note 11, at 622.
100. Id. at 551 (citing BLACKSTONE, supra note 10, at *160).
101. Id. at 607.
102. Compare supra notes 94 and 96 and accompanying text.
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eighteenth centuries.1938 The Societies employed common informers
to enforce statutes targeting vices like cursing, drunkenness,
adultery, prostitution, or profaning the Sabbath.19¢ Recognizing the
unpopularity of qui tam litigation in other contexts, supporters of the
Societies sought to distinguish these informers as reform-minded
community advocates, pursuing litigation out of love for God and
neighbor.19% Some informers working for the Societies reportedly
refused to accept their share of fines from cases they pursued, though
at least some received a salary directly from the organizations that
employed them.108

In cataloguing “private ends” that might motivate informers
pursuing popular enforcement, we should also mention one other
possible motivation: helping regulated parties. Early in the history
of qui tam legislation, potential defendants figured out ways to work
with friendly informers to shield illegal conduct from the full weight
of penalties imposed by a statutory regime.l? Some informers have
thus pursued popular actions as part of an effort to undermine the
effectiveness of a legislative remedy.1%¢ We will discuss below how
the collusion between defendants and informers worked and the
legislative response designed to address the practice.109

B. Manifestations of Informers’ Conflict of Interest

Sir Leon Radzinowicz, a historian of English criminal law,
observed that “[flew, if any, instruments of criminal justice were more
consistently or more sharply criticised than was the common

103. See Angela M. Laughlin, Learning from the Past? Or Destined to Repeat
Past Mistakes? Lessons from the English Legal System and Its Impact on How
We View the Role of Judges and Juries Today, 14 WIDENER L. REv. 357, 368-69
(2009).

104. Jeanne Clegg, Reforming Informing in the Long Eighteenth Century,
TEXTUS XVII 337, 343—48 (2004); Reformation of Manners Campaigns, LONDON
LIvEs 1690 TO 1800: CRIME, POVERTY & So0C. POL’Y IN THE METROPOLIS,
https://www.londonlives.org/static/Reformation.jsp#fnl_6 (last visited May 25,
2022).

105. Clegg, supra note 104, at 348—49.

106. Reformation of Manners Campaigns, supra note 104; see also Clifford S.
Zimmerman, Toward a New Vision of Informants: A History of Abuses and
Suggestions for Reform, 22 HASTINGS CONST. L.Q. 81, 162-63 (1994) (Reformation
of Manners societies used common informers to enforce “temperance and vice”
laws despite criticisms about reliability and the financial incentive). See also id.
at 162 n.467 (citing 2 RADZINOWICZ, supra note 33, at 16 & n.68) (one society hired
full-time informers).

107. See Beck, English Eradication, supra note 11, at 574.

108. Id.

109. See infra notes 199-204 and accompanying text.



2022] POPULAR ENFORCEMENT 571

informer.”110 The criticism flowed from informers’ motives and the
litigation decisions that resulted.!!! By holding out private financial
rewards for litigation victories, legislation permitting popular
enforcement encourages pursuit of private ends in the process of
enforcing the law.112 Informers routinely engaged in self-interested
practices inconsistent with legislative goals and other communal
interests.113

1. Technical Violations

The Supreme Court in Hughes Aircraft predicted that qui tam
relators under the FCA would be more likely than government
attorneys to pursue actions premised on “technical noncompliance”
with government reporting requirements that did not really harm the
Treasury.14 The Court’s prediction derived from the premise that qui
tam litigants are “motivated primarily by prospects of monetary
reward rather than the public good.”118 The problem of “technical”
statutory violations arises from the imprecision of regulatory
language. No legislative body has the foresight and resources to
precisely identify all circumstances in which a statute should
apply.116 A legislature will often deal with this uncertainty by
framing a statute in general and overinclusive terms.!17

Prosecutorial discretion can soften the impact of an overly broad
statute, allowing a careful selection of cases that advance legislative
goals.118 A disinterested public prosecutor can consider the purposes

110. 2 RADZINOWICZ, supra note 33, at 139. Historically, qui tam legislation
often straddled the line between civil and criminal enforcement. See Beck,
English Eradication, supra note 11, at 551-52. Statutes providing for popular
enforcement sometimes gave the litigant a choice between civil and criminal
procedural mechanisms for pursuing a statutory forfeiture. Id. at 552 & n.47.

111. Beck, English Eradication, supra note 11, at 581-82.

112. Seeid.

113. Seeid. at 110.

114. Hughes Aircraft Co. v. United States ex rel. Schumer, 520 U.S. 939, 949
(1997).

115. Id.

116. See John F. Manning, The New Purposivism, 2011 Sup. CT.REv. 113, 121
(“[L)Jawmakers have limited foresight, legislative time and resources are scarce,
and human language is imprecise. So all laws will, in some applications, seem
overinclusive and underinclusive in relation to their ultimate purposes.”).

117. See John F. Manning, Textualism and the Equity of the Statute, 101
CoLuM. L. REV. 1, 4-5 (2001); POSNER, supra note 54, at 845-46 (“[R]ules of law
often are overinclusive; the costs of precisely tailoring a rule to the conduct
intended to be forbidden are prohibitive because of the inherent limitations of
foresight and ambiguities of language.”).

118. POSNER, supra note 54, at 846 (“Discretionary nonenforcement is a
technique by which the costs of overinclusion can be reduced without a
corresponding increase in under inclusion (loopholes).”).
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behind an enactment and decline to pursue cases that arguably fall
within the statutory language, but have minimal relevance to the
problems the legislature sought to address.11® Popular legislation, on
the other hand, empowers private informers to pursue claims that fall
within broad statutory language, whether or not a disinterested
prosecutor would believe the litigation advances legislative purposes
or serves the common good.120 For a private informer, the decision
whether to file a qui tam or popular action may be driven less by
concern for accomplishing legislative goals or advancing common
interests than by the perceived likelihood that the action could
generate a profitable payout.12!

The False Claims Act offers a good example of a broadly drafted
statute enforceable through qui tam litigation.122 Qui tam relators
frequently assert FCA claims that government attorneys would be
unlikely to pursue.?2 For instance, relators may sue based on
allegedly false documentation submitted by a defendant in the course
of carrying out a government contract, but struggle to show that
alleged misrepresentations were “material” to the government’s
decision to pay claims.'2¢ In United States ex rel. Bachert v. Triple
Canopy, Inc.,125 the defendant contracted to provide security services
to the United States Department of State worldwide.126 One
assignment within the scope of the contract involved security for the
U.S. embassy in Baghdad.l2?” The relator was a senior armorer
responsible for inspection and maintenance of over 1,700 weapons
stockpiled at the embassy.1226 While stationed at the embassy, the
relator complained about a fellow armorer who allegedly failed to
properly inspect weapons or record inspections.!2? The State

119. Cf. id. at 847-48 (“[T]he agency acts as a rational maximizer, comparing
the expected returns and expected costs of alternative uses of its resources.”).

120. See Beck, English Eradication, supra note 11, at 628.

121. POSNER, supra note 54, at 845 (in system of private enforcement, “all laws
would be enforced that yielded a positive expected net return”).

122. 31 U.S.C. §§ 3729-3333.

123. Cf. CHARLES DOYLE, CONG. RsCH. SERV., R40785, QUI TAM: THE FALSE
CLAIMS AcCT AND RELATED FEDERAL STATUTES, 11 (2021),
https://sgp.fas.org/crs/misc/R40785.pdf (noting that “the government” may
intervene in qui tam litigation and “is likewise free to move to dismiss or settle
the litigation over the objections of the relator”).

124. See generally Universal Health Servs., Inc. v. United States ex rel.
Escobar, 136 S. Ct. 1989, 2002—04 (2016) (discussing materiality requirement
under FCA).

125. 321 F. Supp. 3d 613 (E.D. Va. 2018).

126. Id. at 617.

127. Id.

128. Id.

129. Id.
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Department investigated and sought some corrective action but did
not withhold payments under the contract.130

After leaving the defendant’s employment, the relator filed a
lawsuit claiming that he had experienced retaliatory employment
actions as a result of his whistle-blowing activity.13! He also alleged
that the defendant had violated the FCA by creating inaccurate
weapon inspection records to support contractual payments.132 The
District Court granted summary judgment for the defendant on the
FCA claim, finding that the allegedly inaccurate records maintained
by the relator’s co-employee were not material in the context of the
overall contract.138 The contract provided for the defendant to
perform numerous security-related tasks around the globe.13¢ The
inspection records of a single armorer in a single location played a
very small role in relation to the overall contractual performance.135
Therefore, “[n]o reasonable factfinder could conclude that these types
of minor missteps in a small number of inspections, even assuming
they occurred, would have impacted the government’s decision to pay
defendant under the Base Contract.”136 The court relied on Supreme
Court precedent indicating that materiality “cannot be found where
noncompliance is minor or insubstantial.”137 The entry of summary
judgment on materiality was bolstered by the fact that the State
Department had investigated the relator’s allegations concerning his
co-employee and had never withheld payment or requested a
refund.138

It would be hard to imagine government attorneys pursuing an
FCA claim based on allegedly inaccurate records like those at i1ssue
in Bachert. At any given time, the Department of Justice is
investigating hundreds of leads concerning people who may have
submitted false or fraudulent claims violating the FCA.13? In deciding
which cases to pursue, the government will presumably seek to deploy
resources efficiently, prioritizing cases based on factors like the

130. Id.

131. Id. at 616.

132. Seeid. at 617.

133. Id. at 619-21.

134. Id. at 617.

135. Id. at 619-20.

136. Id. at 620.

137. Id. at 619 (quoting Universal Health Servs., Inc. v. United States ex rel.
Escobar, 136 S. Ct. 1989, 2002 (2016)).

138. Id. at 621.

139. In fraud statistics maintained by the Civil Division of the Department of
Justice, the Department indicates that there were 922 new matters in Fiscal Year
2020, 250 not connected with qui tam actions, and 672 arising from qui tam
filings. See FRAUD STATISTICS — OVERVIEW: OCT. 1, 1986 — SEPT. 30, 2020, 2 tbl. 1
(n.d), CviL Div,, U.Ss. DEP'T OF JUST., CviL Drv.,
https://www.justice.gov/opa/press-release/file/1354316/download.
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quality of the evidence that the statute was violated, the defendant’s
culpability, the amount of harm done to the Treasury, and the size of
any potential recovery.

The relator in an FCA qui tam case, on the other hand, has much
less information than the government about potential violations of
the statute. As in Bachert, the relator may be a former employee of a
contractor who has inside information about one particular
government contract. In deciding whether to file an FCA action, the
relator does not have the government’s luxury of sifting through a
large volume of potential cases to select those most worthy of
litigation.140 Instead, the relator must work with the facts in his
possession. The relator may perceive personal benefits from filing
even a technical or tenuously supported FCA claim, however, because
it could have settlement value or could be abandoned in exchange for
a higher settlement on another cause of action like the relator’s
employment-related claim in Bachert.141

2. Inducing Statutory Violations

Informers in popular actions have often been accused of seeking
to bring about violations of a statute, through deception or trickery,
so that they can sue for the penalty.142 Judge Posner points out that
a system of private enforcement incentivizes the informer to increase
“his ‘catch,” and hence his income, by augmenting the supply of
‘offenders.”14% The legislature adopts a penal statute in order to
suppress conduct deemed harmful, but an informer’s financial
interests can be furthered by encouraging individuals to commit
statutory violations.144

Private prosecutors can be found attempting to encourage
violations of the law in the context of eighteenth-century English
efforts to suppress theft and other property crimes.14> Parliament
passed a number of statutes that offered rewards for successful
prosecution of specified crimes, starting with highway robbery.146

140. Cf. POSNER, supra note 54, at 848 (discussing how agencies weigh legal
merits and litigation costs in deciding which cases to pursue).

141. Cf. Tycko & Zavareei Whistleblower Prac. Grp., What Is @ Qui Tam
Relator?, NATL L. REvV. (Feb. 16, 2021),
https://www.natlawreview.com/article/what-qui-tam-relator (“When fraud-
committing organizations seek to retaliate despite the protections provided by
the FCA, [an employee] ha[s] the right to bring a lawsuit against [the] employer
for termination.”).

142. See Beck, English Eradication, supra note 11, at 633-34.

143. POSNER, supra note 54, at 843.

144. Id.
145. See J.M. BEATTIE, CRIME AND THE COURTS IN ENGLAND 1660-1800, at 52
(1986).

146. Id. at 51-52.
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When crime rates rose, statutory rewards were sometimes
temporarily increased by government proclamation.#?  These
statutes and proclamations created even greater incentives for
private prosecution than legislation creating standard qui tam or
popular actions because the reward money was paid by the
government rather than the less certain prospect of securing a share
of money or property from the defendant.148 Groups of merchants,
crime victims, or others might raise the financial inducement for
prosecutions even higher by offering additional rewards to
supplement those available from the government.14?

The money available for successful criminal prosecutions
inspired a cohort of “thief-takers,” who tracked down and prosecuted
alleged thieves in order to win public and private bounties.15 The
financial incentives ironically spurred unsavory efforts to increase
the number of thefts committed.1’5t Thief-takers were “commonly

147. Id. at 52-53.

148. One can draw procedural distinctions between standard qui tam statutes
for recovery of a penalty and statutes addressing more serious criminal activity.
Penal actions filed under qui tam statutes “were usually summary proceedings
heard before Justices of the Peace, without a jury.” Douglas Hay, Prosecution
and Power: Malicious Prosecution in the English Courts, 1750-1850, POLICING
AND PROSECUTION IN BRITAIN 1750-1850, at 354 (Douglas Hay & Francis Snyder
eds., 1989). More serious crimes were also prosecuted by private prosecutors in
eighteenth-century England but involved grand jury indictment and trial by jury.
See Hale v. Henkel, 201 U.S. 43, 59 (1906) (“Under the ancient English system,
criminal prosecutions were instituted at the suit of private prosecutors, to which
the King lent his name in the interest of the public peace and good order of
society. In such cases the usual practice was to prepare the proposed indictment
and lay it before the grand jury for their consideration.”), overruled on other
grounds, Murphy v. Waterfront Comm’n of N.Y. Harbor, 378 U.S. 52, 65-77
(1964); see generally John H. Langbein, Shaping the Eighteenth-Century
Criminal Trial: A View from the Ryder Sources, 50 U. CHI. L. REV. 1 (1983)
(discussing the interaction of magistrates, private prosecutors, and juries in
eighteenth-century English criminal trials). For purposes of this Article,
however, a statute offering a reward for conviction of a serious crime creates the
same potential for conflict between the financial interests of the private
prosecutor and the public interest in just and impartial enforcement of the laws.
See also 2 RADZINOWICZ, supra note 33, at 146; Ruth Paley, THIEF-TAKERS IN
LONDON IN THE AGE OF THE MCDANIEL GANG, C. 1745-1754, POLICING AND
PROSECUTION IN BRITAIN 1750—-1850, at 327 (“[T]here can be little doubt left that
the everyday business of the London thief-taker amounted to nothing less than a
systematic manipulation of the administration of the criminal law for personal
gain.”).

149. BEATTIE, supra note 145, at 53—54.

150. See generally id. at 55-59 (discussing thief-takers); Paley, supra note
148, at 303-10 (discussing backgrounds of a number of thief-takers operating in
London).

151. See, e.g., BEATTIE, supra note 145, at 56.
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accused of being thief-makers” who “enticed naive young thieves into
committing offenses in order to prosecute them and collect the reward
money.”152 A particularly elaborate case of entrapment was
perpetrated by a gang of five conspirators, including a well-known
thief-taker named Stephen Macdaniel.153 A contemporary newspaper
account explains the scheme:

One of [the five conspirators, named Blee] was to seduce two
persons into a robbery on the highway, in which, to prevent
suspicion, he was to be an accomplice; another of them was to
be the person robbed; a third was to buy the stolen goods of the
thieves; a fourth [Macdaniel] was to seize them as an officer;
and the fifth was to join the rest in the prosecution. He that had
assisted to commit the robbery [Blee] was to escape, the [robbers
recruited by Blee] were to be hanged, and the gang were to share
the reward.154

The conspirators arranged for the theft to take place in an area where
residents had offered an additional £20 reward beyond the statutory
bounty established by Parliament.!55 The two young men duped into
carrying out the robbery were found guilty.156

The scheme unraveled when a constable captured Blee and then
accused Macdaniel and the other conspirators of being “accessories
before the fact” who had planned the whole “robbery.”157 Macdaniel
and his crew had reportedly collected £1,720 from the government for
prior convictions obtained at the Old Bailey alone.}?® Corrupt thief-
takers like Macdaniel cast doubt on the efforts of better-intentioned
crime fighters, including the “Bow Street” informers who worked with
magistrates to enforce the law.159

152. Id.; see also Paley, supra note 148, at 323.

153. See An Account of Stephen Macdaniel, John Berry, James Egan, and James
Salmon, Tried as Accessories in Procuring the Said Salmon to Be Robbed by Peter
Kelly and John Ellis; and of — Blee, Their Accomplice and Accuser, Mar. 3, 1755,
SCOTS MAG., 120-26 [hereinafter An Account of Stephen Macdaniel], for a
comprehensive, contemporary account of the conspiracy.

154. Id. at 120; see also London, DERBY MERCURY, Feb. 27-Mar. 5, 1756, at 3.

155. An Account of Stephen Macdaniel, supra note 153, at 121; London, supra
note 154, at 3.

156. London, supra note 154, at 3; Paley, supra note 148, at 302.

157. See An Account of Stephen Macdaniel, supra note 153, at 124-25;
London, supra note 154, at 3; Paley, supra note 148, at 302.

158. An Account of Stephen Macdaniel, supra note 153, at 125,

159. BEATTIE, supra note 145, at 56; Langbein, supra note 148, at 113-14
(Magistrate John Fielding “was concerned that the scandal would taint his Bow
Street force, which also lived in part from reward money”).
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3. False and Malicious Accusations

Another common complaint against informers is that they
sometimes lodge false or malicious accusations.!s® Judge Posner
notes that a scheme of private enforcement typically pays the
informer “per offender convicted, regardless of the actual guilt or
innocence of the accused.”!6! To illustrate the point, consider another
scheme carried out by eighteenth-century thief-taker Stephen
Macdaniel and his co-conspirators.162 Macdaniel’s companion Blee
recruited a porter named Joshua Kiddon, concocting a story about a
gentleman who would pay for help in surreptitiously moving some
goods at night.163 Blee left Kiddon at a public house in Edmonton and
then returned later to say that the job had been postponed.16¢ As Blee
and Kiddon returned to London, they saw a woman who was secretly
working with Macdaniel’s gang.165 Blee suggested that they rob the
woman, but Kiddon steadfastly refused.l¢6 Blee later returned,
claiming he had robbed the woman himself and offering Kiddon half
of the money, but Kiddon again refused.16’” Kiddon was subsequently
apprehended by Macdaniel the thief-taker and falsely accused of
holding a knife to the woman’s throat while Blee robbed her.168
Kiddon was prosecuted and convicted of participating in a robbery
and was put to death, while Macdaniel and his companions collected
the statutory reward.'6® Macdaniel and his accomplices were
subsequently convicted of murdering Kiddon through perjury, but the
judgment was stayed and they were sentenced on lesser charges.!7

Convictions for perjury have been obtained with respect to
informers pursuing popular actions under various statutes. One
historian studied cases enforcing the turnpike laws, which limited the
number of horses that could pull a wagon on a turnpike and allowed
an informer to seize any horses beyond the legal limit.17! Several
“horse-taker” informers were convicted of perjury and sentenced to
the pillory, imprisonment, or transportation.1’2 As we will sée below,

160. See Beck, English Eradication, supra note 11, at 581-83, 598-99.

161. POSNER, supra note 54, at 843.

162. See An Account of Stephen Macdaniel, supra note 153, at 125-26, for the
portion of the Scots Magazine article dealing with this scheme.

163. Id. at 125.

164. Id. at 125-26.

165. Id. at 126.

166. Id.
167. Id.
168. Id.

169. Id. at 125, 126. The account concludes, “Thus have several innocent men
lost their lives for sham robberies.” Id. at 126.

170. Paley, supra note 148, at 334-35.

171. See Hay, supra note 148, at 356.

172. Id. at 358.
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false accusations became a particular problem with popular
enforcement of the Gin Act 1736.173 Magistrates John and Henry
Fielding thought informers’ reputation for perjury and other forms of
corruption made them poor witnesses and hindered their usefulness
for law enforcement.174

4. Abusive Litigation Tactics

Informers pursuing qui tam or other popular actions have
sometimes engaged in abusive litigation tactics designed to compel
settlements by making it burdensome for the defendant to mount a
defense.1”d Sir Edward Coke highlighted informers’ practice of filing
all actions at Westminster regardless of where the statutory violation
allegedly took place.t’® The costs of traveling to London and waiting
for trial were too high for some defendants, who felt pressure to
submit to informers’ settlement demands.'”” In 1587, Parliament
took a limited step toward reform, allowing defendants in certain
cases to make their initial appearance through an attorney.1’® Two
years later, Parliament offered greater protection to defendants,
providing that a popular action could only be filed in the county where
the offense was committed.17®

A nineteenth-century communication from London sheriffs to a
parliamentary committee describes another abusive tactic informers
used to force settlements under a statute against illegal insurance.180
The informer would sue out a writ of capias, resulting in arrest of the
defendant, and claim several penalties “to prevent the possibility of
procuring bail without the consent of the Plaintiff or his Attorney.”181
The informer would then demand a sizable payment from the
defendant as the price to consent to release, at which point the case
would no longer be prosecuted.82 The arrests would often take place
on a Saturday evening so that the defendant would remain in custody
on Sunday, increasing the likelihood of a compromise.183

173. See infra Subpart IL.A.

174. 3 RADZINOWICZ, supra note 33, at 26.

175. See, e.g., Beck, English Eradication, supra note 11, at 583 (filing cases in
inconvenient fora).

176. Id.; COKE, supra note 93, at ¥192.

177. Beck, English Eradication, supra note 11, at 583; MARGARET GAY DAVIES,
THE ENFORCEMENT OF ENGLISH APPRENTICESHIP: A STUDY IN APPLIED
MERCANTILISM 1563-1642, at 27 (1956).

178. An Act for the Continuance and Perfecting of Divers Statutes 1587, 29
Eliz. c. 5, § 21.

179. An Act Concerning Informers 1589, 31 Eliz. c. 5, § 2.

180. 2 RADZINOWICZ, supra note 33, at 149.

181. Id.

182. Seeid.

183. Id.
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5. Payments to Suppress Litigation

Informers have often been accused of “blackmail” or “extortion”
for collecting informal payments from regulated parties to
discontinue pending actions or refrain from filing suit.18¢ Professor
Radzinowicz reports, for instance, that numerous people and
businesses in nineteenth-century London and other cities made
regular “hush money” payments to informers in order to “keep them
sweet.”185 Parliament identified secret settlements as a problem early
in the history of qui tam legislation, punishing informers who entered
into “compositions” with defendants without a license from the
court.186

Hush money payments and unlicensed settlements can diverge
from the public interest in different ways. Qui tam statutes typically
provide for an informer to split any money recovered with the
government, but unlicensed compositions often resulted in the
informer keeping any payment without sharing it with the
government.187 Secret payments to informers might be smaller than
the forfeiture imposed by statute, reducing the legislature’s intended
deterrent impact. Moreover, a secret settlement can allow illegal
activity to continue when public disclosure might cause statutory
violations to cease. Two witnesses before a nineteenth-century
parliamentary committee argued that informers sometimes allowed
people to break the law with impunity “by buying off the
information.”188

6. Delaying Litigation

Judge Posner notes that a private enforcer who learns of someone
preparing to commit a crime has an incentive to wait until the crime
is completed if the penalty for prosecution would be greater than the
penalty associated with prosecuting an attempt.’8 In the same vein,
informers have sometimes delayed litigation in order to increase the
size of a potential bounty.1%¢ An anonymous nineteenth-century

184. E.g., Zimmerman, supra note 106, at 159; see id. at 147 (informers “could
reap a remarkably abundant harvest, either from the penalties appointed by the
legislature or by means of their own technique of blackmail and extortion”); Beck,
English Eradication, supra note 8, at 58081 (discussing transaction cost-based
rationale of informers’ conduct).

185. 2 RADZINOWICZ, supra note 33, at 150-51; see also Zimmerman, supra
note 106, at 159. )

186. Beck, English Eradication, supra note 11, at 587.

187. Seeid. at 580-81.

188. 2 RADZINOWICZ, supra note 33, at 153.

189. POSNER, supra note 54, at 843.

190. See Beck, English Eradication, supra note 11, at 634-35.
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pamphleteer alleged that informers in many cases “would rather
nurse the criminal than check the crime.”191

A modern FCA case potentially involving intentional delay by an
informer is United States ex rel. Taxpayers Against Fraud v. General
Electric Co.192 The relator met with a lawyer midway through 1987,
using an assumed name, to discuss an ongoing scheme to submit false
claims to the United States in connection with a military aid contract
benefitting a foreign government.193 In July 1989, the relator
returned to the law firm, revealed his true identity, and supplied
documents supporting the claims of fraud.1%4 The qut tam complaint
was filed in November 1990, roughly three weeks after a foreign
general allegedly involved in the fraud was arrested on unrelated
charges.195 In the three and a half years between the relator’s first
meeting with his attorney and the time suit was filed, the total
amount of false claims submitted to the U.S. government grew from
$13.1 million to $41.6 million.1% General Electric claimed that the
relator’s law firm had coached him on procrastinating and evading
requirements of the contractor’s regulatory compliance policy.197
Reviewing an award of attorney’s fees, the Sixth Circuit remanded so
the trial court could “resolve the parties’ conflicting claims over
whether the relators’ delay in filing their action was aimed at
‘running up costs’ and at increasing the prospective bounty.”198

7. Collusive Litigation

As noted previously, there is one additional way in which
personal interests of informers have conflicted with interests of the
public.1®? Early in the English experiment with popular enforcement,
Parliament identified a problem of collusion between informers and
regulated parties.200 A person who violated a statute would agree
with a friendly informer to bring an action.20! The informer would
then sign a release or take the case to judgment, presumably without
actually collecting the bulk of the forfeiture provided by statute.202
The release or judgment would then be pled as a defense to any later

191. 2 RADZINOWICZ, supra note 33, at 152.

192. 41 F.3d 1032 (6th Cir. 1994).

193. Seeid. at 1037.

194. Id.

195. Id.

196. Id. at 1038-39.

197. Id. at 1039.

198. Id. at 1044.

199. See supra notes 107-09 and accompanying text.
200. Beck, English Eradication, supra note 11, at 574.
201. Id.

202. See id.



