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1.

§§2410, 2411

contracted.

THIRD TITLE.
Of Domestic Relations.

CHAPTER

1.

OF HUSBAND AND WIFE.

ARTICLE

1.

OF MARRIAGE AND DIVORCE.

SECTION
MARRIAGE,

1.

HOW AND BY WHOM CONTRACTED.

Marriage is encouraged by ^jg 8
(1697.) Restraints of marriage.
the law, and every effort to restrain or discourage marriage by con§2410.

tract, condition, limitation or otherwise, is invalid

and

void.

Pro-

hibiting marriage to a particular person or persons, or before a
certain reasonable age, or other prudential provision looking only
to the interest of the person to be benefited,

and held

restraint of marriage, will be allowed

and not

in general

valid.

Section cited, and the marriage of plaintiff and defendant prevented further
prosecution of action by the attorney for his fees 63 Ga. 630. No abatement of the right to sue because the widow married the second time after she
had sued for homicide of her first husband 57 Ga. 279.
Apprenticeship of female not void when she becomes eighteen years old, as
being in restraint of marriage 65 Ga. 400.
:

:

:

§2411. (1698.) Essentials of marriage.
riage in this State there must be
1.

To

constitute a valid mar-

Parties able to contract.

Section cited, and previous marriage undissolved avoids the second attempt
Parties unable to contract generally can contract for
marriage, and although may be liable to prosecution for bigamy, still the
at: 62 Ga. 411, 412.

offspring
2.

An

would not be bastards

:

20 Ga. 702.

actual contract.

Contracting, not cohabiting, makes marriage 84 Ga. 466.
Such contracting, however, may be by mere agreement to live together as
man and wife 84 Ga. 445.
:

:

^

1'

§§2412-2416
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30 Ga. 173
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1.

contracted.

to law.

As to marriage without license or publication
tation, etc.

1,

of banns,

by contract, cohabi-

64/662.

;

"Consummation according to law," meant "consummation under license,
or after publication of banns," until December 14th, 1863: 84 Ga. 445.

Who is able to contract. To be able
person must be of sound mind; if a male, at

§2412. (1699.)

marriage, a

teen years of age, and

to contract
least seven-

a female, at least fourteen years, and

if

laboring under neither of the following disabilities, viz.:
Marriage of female minor over fourteen years old, valid although parents
do not consent 68 Ga. 803.
Widow of one insane at marriage not entitled to year's support: 73 Ga. 784.
Marriage before age of consent, ratified by cohabitation after subject fully
:

;

discussed

:

84 Ga. 440.

Previous marriage undissolved.
2. Nearness of relationship by blood or marriage, as hereinafter
explained.
1.

3.

Impotency.

Section cited and construed

:

62 Ga. 412.

§2413. (1700.) Prohibited degrees.

lated

man

by

affinity in the following

shall not

marry

Marriages between persons

manner

re-

are prohibited, viz.:

A

his stepmother, or mother-in-law, or daughter-

in-law, or stepdaughter, or granddaughter of his wife.

A woman

marry her corresponding relatives. Marriages within the
degrees prohibited by this section are incestuous.

shall not

$2426(4).

Consent.
To constitute an actual contract of marmust be consenting thereto voluntarily, and without any fraud practiced upon either. Drunkenness at the time of
marriage, brought about by art or contrivance to induce consent,

§2414. (1701.)

riage, the parties

shall be held a fraud.
$$24io,3io8.

The policy of the law
on marriage, and to marriages

§2415. (8182.) Marriage brokerage bonds.

being opposed equally to restrictions
not the result of free choice, all contracts or bonds
to
$2498.

made with

trammel or to force marriage, are deemed fraudulent and

a view

void.

Marriages of persons unable to
contract, or unwilling to contract, or fraudulently induced to contract, are void.
The issue of such marriages, before they are
annulled and declared void by a competent court, are legitimate.
In the latter two cases, however, a subsequent consent and ratification of the marriage, freely and voluntarily made, accompanied by
cohabitation as husband and wife, shall render valid the marriage.
§2416.

(1702.)

Consent and

Void marriages.

ratification of legislature

may

legitimate bastards: 8 Ga. 210.

Not void unless declared to be so: 20 Ga. 702. Second marriage of wife after
husband absent for nineteen years, issue of such legitimate: 34 Ga. 408.
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1.

how and by whom contracted.

Policy of insurance, when void by reason of illegal marriage: 41 Ga. 338.
Estoppel as to the husband denying that the woman was his legal wife on her
applying for alimony: 60 Ga. 204. One holding real estate in possession as
heir of his deceased wife, ejectment was the remedy to test his right: 62
Ga. 412. Statutory requirements not complied with do not avoid 30 Ga. 173.
:

Marriage with person of unsound mind, void ab

initio;

widow not

to year's support: 73 Ga. 784.
Marriage before age of consent, ratified by cohabitation after
discussed 84 Ga. 440.

;

entitled

subject fully

:

Marriage licenses shall ^Q ASobh2d2.
§2417. (1703.) Licenses, how granted.
granted by the ordinaries, or their deputies, of the several counties ^ohb?282.

where the female to be married
directed to

any judge,

resides, if resident in this State, ^fol 851

justice of the peace, or minister of the gospel,

authorizing the marriage of the persons therein named, and requiring

such judge, justice, or minister to return the said license to the
ordinary, with his certificate thereon as to the fact and date of the
marriage, which license, with the return thereon, shall be recorded
by the ordinary, in a book kept by him for that purpose.

Who may

grant. Ordinary cannot issue in blank to be filled in and disnor recover fee for same 69 Ga. 754.
As to marriage without license, etc., by contract, cohabitation, etc.: 30
Ga. 173 64/662.

posed

of,

:

;

§2418. (1704.) Return of marriage banns.

If

any judge,

justice or

minister shall connect in marriage persons whose banns have been
published, such judge, justice or minister shall certify the fact to

the ordinary of the county where such banns were published,
shall record the

who

same in the same book with marriage licenses.

Consent of parents.
It shall be the duty of the
his deputy to inquire as to the ages of all persons for

§2419. (1705.)

ordinary and
marriage licenses are asked, and if there be any ground of
suspicion that the female is a minor under the age of eighteen years,
such ordinary and his deputy shall refuse to grant the license until
the written consent of the parent or guardian, if any, controlling
such minor shall be produced and filed in his office; and any ordinary who, by himself or deputy, shall knowingly grant such
license without such consent, or without proper precaution in inquiring as to the fact of minority, or for the marriage of a female
to his knowledge domiciled in another county, shall forfeit the sum

whom

of five

hundred dollars

for every such act, to be recovered at the

suit of the clerk of the superior court,

and added

to the educational

fund of the county.
Duty not wholly

ministerial

:

69 Ga. 754.

Any judge, justice or
§2420. (1706.) Penalty on person officiating.
minister who shall join in marriage any couple without such license,
or the publication of banns, shall forfeit the sum of five hundred

"2

'
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and appropriated as

set forth in the fore-

going paragraph.
Notwithstanding directs a license to issue and imposes a penalty for
is not void
30 Ga. 173. See 64 Ga. 662.

yet a marriage without

§2421.

(1707.) Jewish marriages.

direct the marriage license to

any

of

society

failure,

:

Upon

request, the ordinary

may

any Jewish minister, or other person
by the rules of such

religious society or sect, authorized

to

perform the marriage ceremony, who shall make return

thereon as before required.

The marriage relation
§2422. (1708.) Amalgamation prohibited.
between white persons and persons of African descent is forever
prohibited, and such marriages shall be null and void.
Where
up

the husband was estopped under the circumstances from setting

60 Ga. 204. This section held not in conflict with the clause of the
constitution declaring that the social status of the citizen shall never be the
subject of legislation: 39 Ga. 321.
this

:

Want

§2423. (1709.)

of authority in minister or justice

.

A

marriage

and supposed by the parties to be valid, shall
not be affected by want of authority in the minister or justice to
solemnize the same; nor shall such objection be heard from one
valid in other respects,

party who has fraudulently induced the other to believe that the
marriage was legal.
Proof of previous marriage where bigamy charged, without proof of license,
or that the person officiating was an ordained minister: 50 Ga. 151.

All marriages solem§2424. (1710.) Marriage in another State.
nized in another State by parties intending at the time to reside in

have the same legal consequences and effect as if
solemnized in this State. Parties residing in this State cannot
evade any of the provisions of its laws as to marriage by going into
another State for the solemnization of the marriage ceremony.

this State shall

See also notes to section 8.
General Note. Statements in regard to daughter's property, not made
by the father to induce marriage, do not bind him 24 Ga. 155-161. Lex loci
governs as to questions of, when 34 Ga. 407.

—

:

:

SECTION
OF DIVORCES, AND
Aetouw,

itms

58(57'

2.

HOW OBTAINED.

Divorces may be
§2425. (§1711.) Total and partial, how granted.
grafted by the superior court, and shall be of two kinds total, or
from bed and board. The concurrent verdict of two juries, at difA
ferent terms of the court, shall be necessary to a total divorce.
of
one
verdict
granted
on
the
be
from
bed
board
may
and
divorce

—

THIRD TITLE.— CHAP.

225
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1,

how

ART.

1,

SEC.

2.

§§2426,2427

obtained.

Divorce from bed and board formerly required only one jury 16 Ga. 81.
Party dissatisfied with the first verdict may move for a new trial 31 Ga. 625.
Where court had no jurisdiction of a divorce, neither of the parties living or
having property in the State: 25 Ga. 473. In a suit for divorce, the wife may
charge her husband for counsel fees without his consent: 30 Ga. 81. When
an order for alimony and counsel fees for the wife should have been reduced in
amount 23 Ga. 286.
:

:

:

§2426. (1712.)

Grounds for

total

divorce.

The following grounds Aqq^%2 &

shall be sufficient to authorize the granting of a total divorce:
1

Intermarriage by persons within the prohibited degrees of con-

sanguinity and affinity.
2. Mental incapacity at the time of the marriage.
ground for divorce and as to proceedings to declare the marriage a
ground 27 Ga. 102.

Is a

;

nullity on this

:

3.

Impotency at the time

4.

Force, menaces, duress, or fraud, in obtaining the marriage.

^ 2414 -

Pregnancy of the wife, at the time of the marriage, unknown
to the husband.

$ 2493

of the marriage.

5.

Alimony in such cases allowed
moral conduct 15 Ga. 98.

:

18 Ga. 273.

Where

-

the wife guilty of im-

:

6.

Adultery in either of the parties after marriage.

Husband cannot prove the wife's adultery 46 Ga. 308. Where the woman
could not testify to enforce a contract when a party to adultery 56 Ga. 60.
:

:

7. Willful and continued desertion by either of the parties for the
term of three years.
it was not willful, and plaintiff consenting thereto, admisdefendant: 29 Ga. 281. Husband witness against the wife under this
section, except as to facts derived from the confidential relation 41 Ga. 613.

Evidence that

sible for

:

Statute of limitations not applicable to accrual of right to divorce hereunder 67 Ga. 92.
For wife to deny husband his conjugal rights is desertion continued three
years, it authorizes divorce: 89 Ga. 471.
:

;

The conviction of either party for an offense involving moral
turpitude, and under which he or she is sentenced to imprisonment
in the penitentiary for the term of two years or longer.
8.

—

Grounds for total divorce in Georgia are as at common law,
precontract, consanguinity, affinity, and corporeal infirmity; and same
as at common law for partial divorce, viz., adultery and cruel treatment:
2 Ga. 191.

General Note.

viz.,

§2427. (1713.) Discretionary grounds.
or habitual intoxication
tion,

may

by

In case of cruel treatment AcobK°226.

either party, the jury, in their discre-

grant either a total or partial divorce.

Act of 1850 was not retroactive, and as to condonation of cruelty by the
wife: 24 Ga. 238. Divorce applied for by the husband because his wife attempted to poison him, when not condoned, and she may recriminate his
adultery: 29 Ga. 718-722. Definitions of cruelty, alimony, and condonation:
15

§§2428-2431
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"When condonation will not prevent a divorce for cruelty: 41
Cruel treatment defined 31 Ga. 634.
Drunkenness must be habitual: 67 Ga. 771.
Refusal of husband to support wife, and various acts, other than personal
violence, considered as authorizing divorce: 67 Ga. 771.
Cruel treatment considered at length and in detail, and defined 67 Ga. 771.
Mental anguish and wounded feelings, aggravated by insults and n«glect,
are as much cruel treatment as blows: 76 Ga. 319.

36 Ga. 286, 317.

Ga.

47.

:

:

A

5

cobb

Grounds for partial divorce.
Divorces from bed
be granted on any ground which was held sufficient

§2428. (1714.)

^c

and board may

in the English courts prior to

As at common law
necessary: 16 Ga.
Cobb,

226.

V

.

tion,

2 Ga. 191-205.

4th, 1784.

Under

old Constitution two verdicts not

81.

S2429.
(1715.)'
c

Acti85o,

:

May

...

Condonation, collusion,

If the adultery, deser-

etc.

.

cruel treatment, or intoxication complained

of

i

shall have

been occasioned by the collusion of the parties, and with the intention of causing a divorce, or if the party complaining was consenting thereto, or if both parties have been guilty of like conduct,
or if there has been a voluntary condonation and cohabitation subsequent to the acts complained of, and with notice thereof, then
no divorce shall be granted; and in all cases, the party sued may
plead in defense the conduct of the party suing, and the jury may,
on examination of the whole case, refuse a divorce.
Condonation of cruel treatment by the wife: 24 Ga. 238. Condonation by
the wife of cruel treatment, upon a condition broken by the husband, does not
prevent her from obtaining a divorce: 41 Ga. 46. When condonation not
made out by the acts of the husband, and when the wife may recriminate his
adultery to the charge of cruelty: 29 Ga. 718-722. What is condonation, and
what is legal cruelty, and where condonation not to be presumed readily as
against the wife: 36 Ga. 318, 286. " Like conduct" 31 Ga. 634, 635.
How far jury may consider lapse of time between accrual of right and suit
for divorce 67 Ga. 92.
Where wife voluntarily cohabits with husband after acts of cruelty, it
amounts to condonation 69 Ga. 576.
Divorce not granted for adultery where voluntary condonation with notice,
and cohabitation 91 Ga. 551.
:

:

:

:

§2430. (1716.) Confessions of party.
The confessions of a party
to acts of adultery or cruel treatment should be received with great

caution,

unsupported by corroborating circumstances, and
to be evidence in the cause, should not be deemed
to grant a divorce.

and

if

made with a view
sufficient

Total divorce not granted on the confession alone of the defendant: 24
Ga. 239. Confession of parties against themselves, evidence, if no suspicion of
fraud or collusion 29 Ga. 718. Confessions of respondent as to adultery since
marriage, uncorroborated, will not authorize a divorce: 53 Ga. 661.
:

Acts

1803,
p. 100.

$5ww.

82431. Petitioner to be a resident.
No court in this State shall
grant divorce of any character to any person who has not been a
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SEC.
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how obtained.

bona fide resident of the State twelve months before the filing of the
application for divorce.
§2432. (1717.) Proceedings.
petition

The action

and process, as in ordinary

by -^JJJ !^

for divorce shall be

suits, filed

and served as

in

other cases, unless the defendant be non-resident of this State, when
service shall be perfected as prescribed in this Code in causes in
equity.

The same

rules of pleading shall obtain as in other causes

at law.

When no

sufficient evidence to justify publication as in equity as to non-

resident defendants

:

27 Ga. 466.

Non-resident defendants served by publica-

and appearing by attorney, jurisdiction is complete 31 Ga.
who is a married woman can sue for a divorce 49 Ga. 378.
tion

:

A minor

223.

:

§2433. (1718.) Respondent
for divorce

is

may

ask a divorce, when.

instituted, the respondent

may,

When

a libel

in his or her plea

Acts

1863-4,

and

answer, recriminate, and ask a divorce in his or her favor and if
on the trial the jury believe such party is entitled to divorce in;

stead of the libelant, they

may

so find

upon

legal proof, so as to

avoid the necessity of a cross-action.

To libel on the ground of cruelty, wife may recriminate the adultery of
husband: 29 Ga. 718. Plaintiff failing to make out a case, respondent may
proceed to introduce evidence to support his allegations for a divorce under
this section

:

54 Ga. 527.

one verdict is Acts 1863-4,
p- 45
found in favor of the respondent, the libelant cannot dismiss his
or her suit without the consent of the opposite party.
In all suits for divorce, the party ap- Act 1806,
§2435. (1720.) Schedule.
plying shall render a schedule, on oath, of the property owned or pos- A ? t ^°^
2
sessed by the parties at the time of the application or at the time
of the separation, if the parties have separated distinguishing the
separate estate of the wife, if there be any, which shall be filed with
the petition, or pending the suit, under the order of the court.
The
jury rendering the final verdict in the cause may provide permanent
alimony for the wife, either from the corpus of the estate or otherwise, according to the condition of the husband and the source from
which the property came into the coverture.
82434. (1719.) Libelant cannot dismiss, when.
.

.

If

.

•

—

.

-

.

—

(

Need not be filed in an application for a partial divorce: 16 Ga. 87.
Property set forth in the schedule does not vest, on the finding of the jury in
favor of the libelant, in the issue of the marriage absolutely, but if any
creditors they have the first claim: 20 Ga. 120. Antenuptial agreement,
evidence as to "source" from which the property came: 36 Ga. 286. Provision as to permanent alimony construed: 36 Ga. 286. Section cited, and as
to what description of city lots sufficient: 44 Ga. 437. Property bought after
schedule filed conveys no title to purchaser: 44 Ga. 444. Husband not enjoined from collecting notes pending suit, unless it is obvious the fund would
be in peril 59 Ga. 613. Effect of verdict for total divorce in favor of the
wife as to trust property is not to vest the title in the children 58 Ga. 86.
:

:

§§2436-2439
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Second verdict of divorce, disallowing alimony, leaves
to his scheduled property

;

228

2.

in

husband the

title

86 Ga. 591.

Decree, as a judgment in rem, can only operate on property described in
pleadings: 94 Ga. 628, 449.

§2436.

Transfer pending suit.

(1721.)

After a

separation,

no

transfer

by the husband

payment

of pre-existing debts, shall pass the title so as to avoid the

of

any of the property, except bona

fide in

vesting thereof, according to the final verdict of the jury in the
cause.
In case of a partial divorce no lien is created on his property until judg16 Ga. 81. Deeds made shortly before separation, to children
of former marriage, are evidence of mala fides : 36 Ga. 286. On this section
as to transfers of property by the husband, negotiations by the husband and
wife as to, considered merged in the verdict: 44 Ga. 437. Binding effect of
verdict: 44 Ga. 437. Section cited; and a valid judgment against the husband during the pendency of a divorce suit, on a debt before separation, is
a lien on the property set apart for the wife 52 Ga. 389, 394.
Husband enjoined from alienating property 65 Ga. 193.
Does not operate in favor of one who has furnished wife supplies, etc.,

ment rendered

:

:

:

but only to secure alimony to wife

69 Ga. 392.
This restriction contrary to public policy, and not extended beyond plain
meaning of law 69 Ga. 392.
Husband cannot give note to father's administrator for barred debt, and
defeat alimony 75 Ga. 633, 636.
Property continues alienable if not specifically set out in alimony proceedings 89 Ga. 309.
Only so much of tract purchased from defendant in alimony suit, bound
by judgment, as was specifically subjected therein: 94 Ga. 449.
:

:

:

:

§2437. (1722.)

The verdict of the jury shall
divorce granted, and the disposition to be made

Verdict of jury.

specify the kind of

of the scheduled property.

Verdict for a total divorce in favor of the wife does not vest trust property
although included in the schedule: 58 Ga. 86.
Second verdict of divorce, disallowing alimony, leaves in husband the title
to his scheduled property: 86 Ga. 591.
Decree, as a judgment in rem, can only operate on property described in
pleadings 94 Ga. 628.

in the children,

:

Act 1802,
Cobb, 224.
$2425.

82438.
(3565.)
o
/
\

The form of a verdict in
"We, the jury, find

Verdict •/for total divorce.

case of a total divorce

may be as

follows, to wit:

that sufficient proofs have been submitted to our consideration to
authorize a total divorce
monii,

upon

—that

is

to say, a divorce a vinculo matri-

legal principles, between the parties in this case."

§2439. (3566.)

Verdict for partial divorce.

In cases of a partial

form of a verdict may be as follows, to wit: "We, the
jury, find that sufficient proofs have been submitted to our consideration to authorize a partial divorce between the parties that is to
That the plainsay, a divorce a mensa et thoro upon legal principles.
tiff shall pay
on the
day of
to the defendant during
divorce, the

—

,
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dollars, for the support and mainher natural life, the sum of
tenance of the issue of such marriage during their natural lives."
No verdict or judgment by default Act|61895
§2440. No verdict by default.
shall ever be taken in a suit for divorce, but the allegations in the§5074
petition must be established by evidence before the juries.

'

-

New

§2441. (1723.)

trial.

New

trials

may

be granted from ver-

on applications for divorce, as in other cases.
The verdicts of
§2442. (1724.) Judgment or decree.

dicts

juries dispos-

ing of the property in divorce cases shall be carried into effect by the
courts,

by entering up such judgment

or decree, or taking such other

steps usual in chancery courts, as will effectually

and fully execute

the same.

As

judgments

to

in these cases: 62 Ga. 440.

A final verdict of
be entered thereon
82443.
s

:

(1725.)
v
'

divorce dissolves marriage, though no judgment or decree
86 Ga. 591.

....

Conscientious scruples.

.

A

juror having conscien-

tious scruples as to granting divorces, is incompetent to serve

applications.

At the request

Acti84o,

Cobb,

225.

on such

of the complainant, the court

may

inquire of the panel touching such scruples.

A total divorce annuls the Acts isoo,
§2444. (1726.) Effect of total divorce.
marriage from the time of its rendition, except it be for a cause ren-i86i,p.62.
$2493 2454.
dering the marriage void originally; but in no case of divorce shall
the issue be rendered bastards, except in cases of pregnancy of the
wife at the time of the marriage.
Does not make the children bastards
estates

:

:

27 Ga. 109.

As

to effect of,

on trust

55 Ga. 506-520.

When a divorce is
§2445. (1727.) Disabilities, how determined.
granted, the jury rendering the final verdict shall determine the
rights

and

$5868.

disabilities, subject to the revision of the court.

Disability to remarry no obstacle to remarrying

same wife

:

90 Ga. 482.

(3586 a. ) Name changed in divorce cases, when. In all divorce Acts 1880-1,
now pending, or hereafter brought, the wife may pray in her
pleadings for the restoration of the name which she bore at the time
§2446.

cases

and in the event a total divorce shall be granted
the judgment or decree therein rendered shall

of her last marriage,

to her in said case,

specify

and

restore to her the

name

so prayed for in her pleadings.

§2447. (1728.) Disabilities, how relieved. When any person, labor- Acts
ing under disabilities imposed by the granting of a divorce by the
courts, shall desire to be relieved of the same, such person shall pe-

county wherein the divorce was
granted, in which petition there shall be stated the date of the application for the divorce, the grounds for the divorce, and the subtition the superior court of the

stance of the last verdict, which petition shall be filed with the clerk
of the superior court of said county, and notice of said application

1872,
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Of divorces, and

day of the term of
the court to which the same is returnable, in a newspaper wherein
the legal advertisements of the ordinary or sheriff of such county are
published, and where and when the same is to be heard; and if the
divorced person is in life and resides in the county, such divorced
shall be published for sixty days before the first

person shall be served personally with a notice of such application
twenty days before the first term of the court to which the same is
returnable.
Actsi872,
$2455.

§2448. (1729.) Application, by whom resisted.
It shall and may be
lawful for the divorced person, or any citizen of said county, to
resist

the application; and should no person resist the same, then

the solicitor-general shall represent the State, with full power to
resist the
Acts

1872,

1878-9, p. 5i.

same, as in ordinary divorce cases.

§2449. (1730.) Application, when and how tried.

Said application

term of the court by a jury, selected as
juries are selected for the trial of common law cases, who shall hear
all the facts, and if, in their judgment, the interest of the applicant
or of society demands the removal of such disabilities, the jury
shall so find, and the party relieved shall be allowed to contract a
second marriage, as though no marriage had ever existed between
the applicant and the divorced person.
shall be tried at the first

Verdict of divorce in 1866, will not authorize the guilty party to marry
again without proof of a decree of court authorizing to marry 62 Ga. 408.
:

Acts

1872,

p. 14.

82450. (1731.) Rules for continuances.
°

All the statutes

and

rules

.

.

in reference to continuances in other cases in the superior court,
shall apply to the applications provided for in the three preceding
sections.

A
cobb?225.
$2456.

A divorce from bed and
§2451. (1732.) Effect of partial divorce.
board authorizes neither party to marry; and if a sufficient provision
for the maintenance of the wife has been made by the verdict of the
The
jury, the husband shall not be liable for her future support.
well
as
property,
as
to
her
earnings
and
wife shall be a feme sole as
liberty, after a divorce from bed and board.
In partial divorce there
rendered: 16 Ga. 81.

25i6', '2375-'

is

no

lien

on the husband's property until judgment

§2452. (1733.) Custody of children. In all cases of divorce granted,
the party not in default shall be entitled to the custody of the
minor children of the marriage. The court, however, in the exercise of

a sound discretion,

after hearing both parties,

may

look into all the circumstances, and,
a different disposition of the chil-

make

dren, withdrawing them from the custody of either or both parties,
and placing them, if necessary, in possession of guardians appointed
by the ordinary.
The court may exercise a similar discretion

pending the

libel for divorce.
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1,

how

ART.

SEC.

1,

§§2453-2455

2.

obtained.

See notes to section 2453.
Divorce granted to neither party, court cannot make
children 92 Ga. 506.

final disposition of

:

^

In all writs of Aq
habeas corpus sued out on account of the detention of a wife or child, ffx 50
the court, on hearing all the facts, may exercise its discretion as to
whom the custody of such wife or child shall be given, and shall
have power to give such custody of a child to a third person.
§2453. (4024.) Habeas corpus for wife or child.

5

'

3 35
4321

(

^

Court's discretion should be wide, and unless abused will not be interfered
with 59 Ga. 557 42/616 39/174 14/657 34/253. On habeas corpus by one
holding articles of apprenticeship from mother of a colored child, the child
having voluntarily yielded to the father, the court should not interfere with
his or his assignee's custody of the child 45 Ga. 560, 561. Where ordinary
had right to determine as to possession of child, and did not abuse his discretion 66 Ga. 336.
This discretion vested in trial court, not reviewing court 34 Ga. 99 68/650.
Father not entitled to custody of child as matter of right 68 Ga. 650.
Discretion not interfered with unless grossly abused contest between
father and mother of minor female 68 Ga. 803.
Court must award custody of child to one having legal right thereto, unless
special circumstances justify other action 76 Ga. 479.
Court's discretion in awarding custody of child is guided and governed by
rules of law 76 Ga. 479.
:

;

;

;

;

:

:

:

;

:

—

:

:

:

§2454. (1734.) Renewed cohabitation.

Parties divorced

from bed

2444 ' 2471 -

and board, on subsequent reconciliation, may live together again as
husband and wife, by first filing in the office of the ordinary of the
county where the divorce was granted, their written agreement to
that effect, attested by the ordinary.

Ex

In divorce cases proceeding ea;$2448
parte, it is the duty of the judge to see that the grounds are legal,
and sustained by proof, or to appoint the solicitor-general, or some
other attorney of the court, to discharge that duty for him.
§2455. (1735.)

parte cases.

may introduce evidence, and enter fully into the defense,
not entitled to fees 36 Ga. 618.
General Note on Divorce. Ne exeat at the instance of the wife pending a
libel for divorce, and her affidavit is admissible 8 Ga. 295.
After divorce, the
wife may convey trust estate to the husband, trustee being party to the proceeding 11 Ga. 379. Contract to convey property in consideration of the discontinuance of suit for, when not enforced at the instance of the children
12 Ga. 201. Duty of the court to inquire as to the authority for bringing the
suit at wife's instance, when suspicion as to its good faith: 18 Ga. 316. Defendant may show that suit brought for divorce without the wife's consent,
and as to temporary alimony 19 Ga. 265. Evidence as to solicitude of wife
while attending the sick-bed of a gentleman: 18 Ga. 696. Amatory letters
written by one to the wife of another 18 Ga. 696. Declarations by one that
he had criminal intercourse with the wife of another, not in her presence, not
admissible: 18 Ga. 696. Husband's ignorance of wife's improper conduct: 18
Ga. 696. Discharge from his service of person accused as his accomplice 18
Ga. 696. When no jurisdiction over non-residents 25 Ga. 473. What communications are not evidence because hearsay 29 Ga. 718. As to suits for
Solicitor-general

but

is

:

—

:

:

:

:

:

:

:

-
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ART.
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1,
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divorce, wife

is

sui juris: 30 Ga. 81

;

On divorce and

43/295.

separation, per-

She may charge husband
without his consent with counsel fees: 30 Ga. 81. Lex loci governs as to the
grounds for divorce 31 Ga. 223. Where offspring of second marriage held not
to be illegitimate, because the former hushand was not known to be living:
34 Ga. 407. Suit for divorce in the name of a lunatic wife by her next
friend is not maintainable 36 Ga. 45. Declarations of the wife when leaving
her husband's house and taking articles of household furniture, admissible,
although the husband not present 36 Ga. 286. Husband as witness against a
wife in a suit -for divorce for desertion, except as to what knowledge he may
have derived from the confidential relation 41 Ga. 613. When total divorce
and marriage do not affect property settled in trust 55 Ga. 506.
Defendant arrested here, under bill in aid of libel for divorce, for purpose
of securing alimony 75 Ga. 549.

manent alimony deprives her

dower: 43 Ga.

of

295.

:

:

:

:

:

:

SECTION

3.

OF ALIMONY.
$2451.

Alimony is an allow§2456. (1736.) Permanent and temporary.
ance out of the husband's estate, made for the support of the wife
when living separate from him. It is either temporary or permanent.

•

Defined
17 Ga. 139.

:

36 Ga. 286.

Alimony

Alimony sought on divorce and

legal marriage denied:

to be allowed, although the wife was pregnant at the time

:
18 Ga. 273. Husband by his conduct estopped from denying
the legality of his marriage, on an application for alimony 60 Ga. 204. Section
cited and alimony granted excessive, and was reduced to twenty dollars a
month 54 Ga. 285, 560. Cannot restrain husband from collecting notes during
pendency of action for divorce, and no danger shown to the fund 59 Ga. 615.

of her marriage

:

;

:

:

$2467.

§2457. (1737.) Proceedings

to obtain.

Whenever an action

for di-

by the
wife for permanent alimony, the wife may, at any regular term of the
court in which the same is pending, apply to the presiding judge, by
petition, for an order granting to her temporary alimony pending
the cause; and, after hearing both parties, and evidence as to all the
circumstances of the parties and as to the fact of marriage, the court
shall grant an order allowing such temporary alimony, including expenses of litigation, as the condition of the husband and the facts of
vorce, at the instance of either party, is pending, or a suit

the case

may

justify.

Power to grant, incident to jurisdiction of superior court over divorce, and
amount is subject to judicial discretion: 10 Ga. 477. To the superior
court, and not to the judge, is this power incident: 29 Ga. 109. Conduct of
wife not very closely scrutinized on application for: 15 Ga. 97. Bona fides of
the

the proceeding is for the court 19 Ga. 265. May be granted so as to relate
back to the commencement of the suit 19 Ga. 265. Plea that the libel for divorce was brought by others 19 Ga. 265. It is no sufficient reply in a motion
for, that the husband has made provision for her maintenance, and will do so
:

:

:
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1,

ART.

SEC.

1,

§2458

3.

Of alimony.
in future: 22 Ga. 31.
Not granted where the parties voluntarily separated,
and she took back as her separate estate her property at marriage 25 Ga. 186.
"Expenses of litigation" husband must advance to the wife 25 Ga. 186. When
the amount for alimony and counsel fees was not excessive: 29 Ga. 517, 518.
At any regular term 29 Ga. 109. Husband entitled to notice 29 Ga. 109. Wife
may charge husband, without his consent, with her attorney's fees in the case
30 Ga. 81, 82. Granted as a part of her maintenance 30 Ga. 81, 82. If the libel
33 Ga.
is dismissed, the order for alimony, but not for fees, will be rescinded
172.
Solicitor-general appointed by the court in this class of cases is not entitled to fees 36 Ga. 618. Order for counsel fees and alimony will not be reviewed by the Supreme Court pending action for divorce 41 Ga. 46 43/178.
Judge of the superior court alone can fix the matter of fees in this class of
cases 50 Ga. 95. Attachment is the proper remedy to enforce an order for
alimony 29 Ga. 109. When husband estopped on application for, to deny the
legality of his marriage: 60 Ga. 204. Alimony not to be allowed on slight
grounds: 39 Ga. 53. The court should look into the good faith of suit for, in
the wife's name, where suspicious circumstances: 18 Ga. 316. Where, under
rule against the husband for failure to pay alimony, the amount should have
been reduced as excessive 23 Ga. 286. Where an order giving the husband a
:

:

:

:

:

:

:

:

;

:

:

:

support out of the property was erroneous

Pending

:

37 Ga. 627-633.

alimony by abandoned wife versus non-resident husband,
served while in county, chancellor could grant temporary alimony: 67 Ga. 423.
Discretion of chancellor as to amount of allowance of counsel fees and supbill for

port pendente

lite,

etc.

:

67 Ga. 423.

Matter of notice, or continuance for absence of witness, in discretion of
judge 68 Ga. 835.
On hearing, fact of marriage and liability of husband to support wife as she
had been accustomed to live, controlling questions: 69 Ga. 483.
Divorce case going to Supreme Court, temporary alimony not cease with
judgment below, etc., and as to subsequent provision for permanent alimony:
:

69 Ga. 676.

Not deprived

temporary alimony, under court's order,
permanent 75 Ga. 549.
No jurisdiction at chambers to grant alimony unless suit pending 77 Ga. 124.
Pending divorce suit or bona fide separation, judge may grant orders as to
conjugal matters in term or in vacation, on three days notice 78 Ga. 79.
Husband earning $30.00 monthly, $4.00 monthly alimony not excessive: 78

by

of right to recover

final verdict disallowing

:

:

:

Ga.

79.

In arriving at the proper pro§2458. (1738.) Discretion of judge.
vision, the judge shall consider the peculiar necessities of the wife,

growing out of the pending litigation; he may also consider any evidence of a separate estate owned by the wife, and if such estate is
ample, as compared with the husband's, temporary alimony may be
refused.
Discretion of the judge should depend on the condition of the husband 10
Ga. 477. It is within the discretion of the court, and marriage and the pending of a suit are necessary to obtain temporary alimony 19 Ga. 265. The court
should investigate the amount of the husband's property and income to arrive
at a just conclusion 44 Ga. 216. Separate estate of the wife should also be
looked into to determine the amount of property 15 Ga. 97. Where the judge's
discretion as to the amount was controlled
23 Ga. 286. Where no further
amount was allowed to wife for maintenance than expenses of litigation 25
:

:

:

:

:

:

|§
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ART.

1,

SEC.
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Discretion of the judge not controlled unless abused, divorce and
49 Ga. 379. Too excessive an amount was allowed where
the child was otherwise provided for, and wife could help to support herself,
and her husband's means were limited 54 Ga. 560.
What judge should inquire into and consider: 66 Ga. 142.
Allowance of alimony, amount, etc., in discretion of court: 68 Ga. 835.
Where, upon facts, it was not error to grant alimony: 94 Ga. 490; where
it was error: 94 Ga. 492.

Ga.

186.

temporary alimony

:

:

The order allowing aliby the court at any time, and may
be enforced either by writ of fieri facias or by attachment for contempt against the person of the husband. A failure to comply with
the order shall not deprive the husband of his right either to prose§2459. (1739.) Revision and enforcement.

mony

shall be subject to revision

cute or defend his cause.

The court may modify the order

for temporary alimony, and increase or decourt should have reduced the amount for
alimony 23 Ga. 286. Failure to comply with any order does not take away
the party's right to defend 15 Ga. 405. Formerly enforced by attachment
only 29 Ga. 109. Attachment for contempt not objectionable to any constitutional provision of the Constitution of 1868: 44 Ga. 216, 217.
Decree for alimony superior to garnishment exemption privileges 74 Ga.

crease

it

:

10 Ga. 477.

Where the

:

:

:

:

106.

Where husband's

failure to pay alimony under decree is not due to inabilcdurt should issue attachment, directing his imprisonment until order
complied with such proceeding not equivalent to imprisonment for debt 80
Ga. 706.
ity,

:

;

(1740.) Merits not in issue

§2460.

.

On

applications for temporary

alimony, the merits of the cause are not in issue, though the judge,
in fixing the amount of alimony, may inquire into the cause and
circumstances of the separation rendering the alimony necessary,

*#

and

in his discretion

may

refuse

it

altogether.

Section cited and construed 38 Ga. 663. Act of 1870 does not change the
rule as to discretion, although the children in the wife's custody are to be
:

included in the temporary alimony: 47 Ga. 336.

When
870

^fils

'

3 ' 2375 "

^387

this section applicable,

and when section 2467: 66 Ga.

144, 145.

§2461. (1741.) Support and custody of children pending suits for
divorce.
In suits for divorce, the judge presiding may, either in

term or vacation, grant alimony, or decree a sum sufficient for the
support of the family of the husband dependent upon him, and who
have a legal claim upon his support, as well as for the support of his
wife; and may also, on said motion, hear and determine who shall
be entitled to the care and custody of the children pending the litigation, as
in case a

if

him on

the same was before

sum

is

awarded

a writ of habeas corpus; and

for the support of said family, the

husband

shall not be liable to third persons for necessaries furnished them.
Discretion of the court controlled 37 Ga. 627. Judge acted according to
in refusing alimony to the wife and minor children, under the facts of this
:

law

THIRD TITLE.— CHAP.
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ART.

1,

1,

SEC.

3.

§§2462-2466

Of alimony.

case

Right to fees

47 Ga. 332.

:

court

:

in these cases

only cognizable by the superior

50 Ga. 95.

If the jury, on ^f^870
§2462. (1742.) Alimony for children on final trial.
the second or final verdict, find in favor of the wife, they shall also, $ 2452

'

-

in providing

permanent alimony for

what amount the
permanent support; and

her, specify

minor children shall be entitled to for their
what manner, how often, to whom, and until when, it shall be
paid; and this they may also do, if, from any legal cause, the wife
may not be entitled to permanent alimony, and the said children
are not in the same category; and when such support shall be thus
granted, the husband shall likewise not be liable to third persons for
necessaries furnished the children embraced in said verdict who shall
in

be therein specified.
Final verdict for divorce, and the children allowed out of the separate
property of the wife, the husband cannot object: 49 Ga. 302.

Such orders, decrees or Acts mo,

§2463. (1743.) Judgments, how enforced.
verdicts,

permanent or temporary,

of the husband,

may

in favor of the children or family

be enforced as those in favor of the wife exclu-

sively.

§2464.

mony

(1744.) Permanent alimony, when granted.

Permanent

ali-

granted in the following cases:
1. Of divorce as considered in the former Section. 2. In cases of voluntary separation.
3. Where the wife, against her will, is either abandoned or driven
off by her husband.
is

Where non-resident abandoned

wife in Savannah, and was served in Chat67 Ga. 423.
"Word "Section" means Section 2, being sections 2425-2455; alimony goes
with divorce as matter of course, whether divorce total or partial 90 Ga. 687.

ham county with

wife's bill for alimony

:

:

(1745.) Husband's voluntary deed.

In either of the two
husband may voluntarily, by deed, make an adequate provision for the support and maintenance of his wife, consistent with his means and her former circumstances, which shall be
a bar to her right to permanent alimony.
§2465.

latter cases the

Provision by husband for wife does not bar her application for temporary
alimony, when divorce pending: 22 Ga. 31. Where the parties by deed of settlement have agreed upon an annuity for her maintenance, no temporary alimony will be allowed. But it is different where the husband does not comply
with his covenant by paying over the same to her: 33 Ga. Sup. 99.

§2466. (1746.) Decree in equity.

In the absence of such provi-

on the application of the wife, a court of equity may, by decree,
compel the husband to such provision for the support of the wife
and such minor children as may be in her custody, as indicated in
sion,

the foregoing paragraph.
Petition refused

:

47 Ga. 332-336.

Compelled by equity to make such provision enjoined from alienating
property, and persons co-operating with him restrained 65 Ga. 193.
;

:

§§2467-2469
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Act

870 '

§2467. (1747.) Proceeding for alimony before the judge.

|1|
$2457.

When

hus-

band and wife are living separately, or are bona fide in a state of
separation, and there is no action for divorce pending, the wife may,
in behalf of herself and her minor children, if any, or either, institute a proceeding by petition setting forth fully her case; and upon
three days notice to the husband, the judge may hear the same in
term or vacation, and grant such order as he might grant were it
based on a pending libel for divorce, to be enforced in the same
manner, together with any other remedy applicable in a court of
equity, such as appointing a receiver and the like, and should such
proceeding proceed to a hearing before a jury, they shall decree as
provided by section 2466 of this Code for such cases, but such proceeding shall be in abeyance when a libel for divorce shall be filed,
bona fide, by either party, and the judge presiding shall have made
his order on the motion for alimony, and when so made, such order
shall be a substitute for the aforesaid decree in equity, as long as

said libel shall be pending

Under

this section

and not

finally disposed of

on the merits.

amount is controlled 54 Ga. 560.
property owned by husband at date of

where discretion

as to

:

In allowance, jury not confined to
verdict: 65 Ga. 476.
Agreement here amounted to voluntary separation 66 Ga. 142.
Discretion of chancellor as to amount of allowance of counsel fees and support pendente lite, etc. 67 Ga. 423.
Pending bill for alimony by abandoned wife versus non-resident husband,
served while in county, chancellor could grant temporary alimony 67 Ga. 423.
Wife living apart from husband allowed alimony, no matter what brought
about separation 76 Ga. 319.
No jurisdiction, at chambers, to grant alimony, unless suit pending: 77
Ga. 124.
Pending divorce suit or bona fide separation, judge may grant orders as to
conjugal matters: 78 Ga. 79.
Husband earning $30.00 monthly, $4.00 monthly alimony not excessive:
78 Ga. 79.
Where right to alimony involved competition between two alleged marriages,
as to validity of the two marriage contracts 83 Ga. 285. Where right to alimony involved legality of marriage on ground that wife had negro blood held,
husband estopped 60 Ga. 204.
Wife separating from husband, he in possession of home, though title in
her, judicial interference with its use by injunction, unwise: 86 Ga. 773.
Petition praying divorce, alimony, injunction against transfer of property,
90 Ga. 245; bill not multifarious:
etc., amendable by stinking divorce prayer
:

:

:

:

:

;

:

:

90 Ga. 245.

^ui

870

'

$5540.

The judg§2468. (1748.) Bill of exceptions and proceedings thereon.
menls of the judges of the superior court in such cases, whether at
law or in equity, in term or vacation, or in the progress of the cause,
shall be the subject of writ of error, and on the same terms as are
prescribed in cases of injunctions

$$2478,2179.

§2469.
vision

is

(1749 .) Liability to third per son before, etc. Until such promade, voluntarily, or by decree or order of the court, the
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ART.
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SEC.
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husband

shall be liable to third persons for the board

and support

of

the wife, and for all necessaries furnished to her, or for the benefit
of his children in her custody.
See section 2477 and. notes.
so furnishing her stands with other creditors of husband, and has
no lien against his property sold to bona fide purchaser before judgment: 69
Ga. 392.

But one

When permanent alimony

§2470. (1750.) After alimony granted.
is

granted, the husband ceases to be liable for any debt or contract

on the other hand, he ceases to have any power to conby purchase, or descent, or gift, or otherwise;
and the property of the husband set apart for the support of the
of the wife;

trol her acquisitions

wife

is

not subject to his debts or contracts as long as she

Section cited

:

Section construed,
52 Ga. 652.

36 Ga. 319.

out of such assets

:

where her debts

lives.

to be paid first

The subsequent volun-^ 2454
tary cohabitation of the husband and wife shall annul and set aside
all provision made, either by deed or decree, for permanent alimony.
The rights of children under any deed of separation or voluntary
provision or decree for alimony shall not be affected thereby.
§2471. (1751.) Subsequent cohabitations.

Effect of subsequent voluntary cohabitation

manent alimony

for the wife

do not extend to enforcing

:

it

is

to rescind all provision for per-

Rights of children under such deed
when the husband refuses to execute

8 Ga. 341.

by

bill

12 Ga. 201.

After permanent
§2472. (1752.) Interest of wife in husband's estate.
alimony granted, upon the death of the husband the wife is not entitled to any further interest in his estate in her right as wife, but
such permanent provision shall be continued to her, or a portion of
the estate equivalent thereto shall be set apart to her.
Decree for permanent alimony bars dower: 43 Ga. 295. Widow's interest in
husband's estate after administration and her poi-tion set apart 57 Ga. 425, 426.
Decree for permanent alimony continues after husband's death and takes
precedence of prior judgment: 73 Ga. 303.
General Note on Alimony. When contract to convey property in consideration of the discontinuance of suit for, not enforced at the instance of children: 12 Ga. 201. Where the defendant filed a plea resisting the application
for, on the ground that he had never been married to applicant, it should have
been entertained 17 Ga. 139. Defense against alimony on the ground that the
wife was pregnant when he married her, will not avail 18 Ga. 273. Continuance should be granted on the ground of absence of material witness upon
motion therefor 39 Ga. 53. Great caution in granting alimony, proper 39 Ga.
53. Definitions of alimony and condonation
36 Ga. 319, 286. Libel for divorce
pending when the Code was adopted, the jury distributes the property between
the parties and their children according to the law before the Code 54 Ga.
:

—

:

:

:

:

:

:

285.

Verdict allowing alimony, legal, though no provision
65 Ga. 476.

band

:

made

for debts of hus-

-
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2473, 2474

Of the rights and

Act of

1870,

ject-matter

page

liabilities of

1,

ARTICLE

husband and

238

2.

wife.

413, not unconstitutional as expressing

more than one sub-

65 Ga. 476.

:

Where husband endeavored

to defeat

alimony by fraudulently giving note to

father's administrator to absorb his share of estate

ARTICLE

:

75 Ga. 632.

2.

OP THE RIGHTS AND LIABILITIES OF HUSBAND AND WIFE.*
Acts

1855-6,

Codei863,
$2476.

Husband

head of family. In this State the husband is the head of the family, and the wife is subject to him; her
legal civil existence is merged in the husband, except so far as the
§2473. (1753.)

is

law recognizes her separately, either for her own protection, or for
her benefit, or for the preservation of public order.

Husband cannot stipulate before marriage for immunity of his property
from her debts 22 Ga. 125, 126. Marriage before the Code of 1863, the husband
was responsible only for the wife's debts to the extent of the property received through her: 38 Ga. 257. Husband can recover wife's land not reduced
to possession, without administration: 29 Ga. 58. Section cited, husband is
the head of the family, claim case: 59 Ga. 71. Ejectment case, where this
section was construed as an estoppel, as to both husband and wife: 64 Ga.
598.
The husband may waive homestead right in a mortgage so as to bind
himself" and family: 56 Ga. 54. As to the relation of husband and wife under
the Act of 1866 and the Constitution of 1868, the wife may make a valid
:

56 Ga. 344. The wife may bind her trust estate
52 Ga. 205. Rent due the wife paid by her husband by deed of
land to her 55 Ga. 332. Debt due wife by husband settled by giving her a
note on his partner: 61 Ga. 97.
Appearance of the wife by her husband as agent is the same as appearing
will as to her separate estate

by mortgage

:

:

:

herself

:

71 Ga. 860.

Wife leasing land, compelled to remove by wrongful eviction
entitled to damages 85 Ga. 606.

of husband,

:

Acts

1866,

SteTOo 2488

All the property of
§2474. (1754.) Wife's property, when separate.
the wife at the time of her marriage, whether real, personal, or choses
in action, shall be and remain the separate property of the wife;

and

all

acquired by the wife during
and belong to the wife, and shall not be
the payment of any debt, default, or contract of the

property given

to, inherited, or

coverture, shall vest in
liable for

husband.
See notes to sections 2475, 2488.
Notes taken from Code of 1882

At common law and before the Act of 1866, marriage vested wife's personalty of which she was possessed in her husband 1 Ga. 637. Married woman
was a, feme sole as to her separate estate, unless controlled by the settlement:
9 Ga. 224. Husband can sue after marriage for his wife's personal property
:

converted before 17 Ga.
the husband 21 Ga. 161.
:

:

*See Dower.

267.

Marriage vested real and personal property

On marriage

in

wife's personal chattels in possession
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1,

ARTICLE

§2474

2.

Of the rights and liabilities of husband and wife.

vested in her husband 23 Ga. 484. On this section and provision in the Constitution, wife is a, feme sole as to all property she had on marriage or inherited
by her since: 39 Ga. 41. When husband a proper party to recover wife's
property belonging to her at marriage 59 Ga. 17 57/412. Prior to 1866, the
real estate of the wife vested in her husband, and if he was barred as to, so
was she: 47 Ga. 674. Purchaser from the husband without notice, protected
also as to his wife the record of a voluntary deed is not notice : 54 Ga. 614.
Presumed that the husband bought the property with his own money and as
to transfer of wife's note 51 Ga. 13-15. Injunction should have been refused,
because it should have appeared that the wife's money was put in the firm
business with notice thereof: 51 Ga. 291. Wife's estate not responsible for the
:

;

:

;

;

:

wages of an overseer employed by the husband 56 Ga. 47. The wife may now,
under the Code, make a will as to her separate estate without her husband's
:

The wife a

que trust since 1866, can assign her mortcan mortgage her trust estate
61 Ga. 246 52/205. Husband cannot assert his wife's right to her separate
estate in his name: 51 Ga. 147.
Joint residence by husband and wife on
realty is not notice of a claim of interest in it by the latter: 61 Ga. 346.
Where the husband sold the wife's separate property to one person, and that

consent

56 Ga. 344.

:

gage interest

:

cestui

A married woman

61 Ga. 171.

;

one sold it to still another, this last protected where he bought without
notice: 60 Ga. 29. Where husband could recover wife's land after her death
without even reducing it to possession: 29 Ga. 58. Income from separate
estate protected as to wife

:

Acquisitions of the wife subse-

53 Ga. 318-323.

quent to 1866 and 1868 belong to her, although she was married anterior to
those years 63 Ga. 742-744. The wife only essential plaintiff in a suit for her
legacy 61 Ga. 671. Section cited and where the trustee exceeded his powers
as to the trust estate of his wife 52 Ga. 454.
Where it was an executed
trust and she could not deed it to secure or pay her husband's debt: 62 Ga.
Wife suing for her money paid on her husband's debts 61 Ga. 662.
738, 743.
:

:

;

:

:

When

judgment creditor enforced as against the secret equity of the
wife: 56 Ga. 79. Where the wife had no lien on the land, but might recover
her money from the vendor, put in the land by the husband 56 Ga. 22, 23.
lien of a

:

Notes from decisions since Code of 1882
Actions by and against married women, see "Suits," infra.
Bona fide purchaser, cited 69 Ga. 330.
Wife's equity, prior to Act of 1866, not set up against purchaser under judgment against husband, who invested her earnings in his name: 68 Ga. 524.
Where paper title in husband, bona fide mortgagee protected 94 Ga. 573 70/21.
Chose in action, right to distributive share of estate in representative's
hands is. Defined, and distinguished from chose in possession 72 Ga. 51.
Contract, since married woman's Act, contract by her, binding whether she
has separate estate or not 85 Ga. 741. See catchword "Contract" under section
2488. Married woman's note made in Georgia, renewing note made in another
State, to pay husband's debt, bound her personally 92 Ga. 238, 242.
Married
woman, prior to Code, could not bind herself by money contract, but could her
separate estate, and to what extent: 92 Ga. 237, 242.
Deed by administrator of wife's father, in 1867, to husband and wife jointly,
presumed father died prior to 1866, and husband asserted marital rights to
one-half 95 Ga. 13.
Earnings, prior to 1866, earnings of married woman living with husband and
not free trader, belonged to husband 73 Ga. 370 76/104. See 68 Ga. 524.
Earnings belong to husband, hence damage of wife for personal injuries measured only by enlightened conscience of jury 91 Ga. 813. As to money earned
by sewing: 73 Ga. 276.
:

:

;

:

:

:

:

:

;

:
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Estoppel, husband and privies estopped from denying wife's right to property which came to her prior to 1866, when 67 Ga. 195.
Feme sole, wife is, as to property: 70 Ga. 326 72/1.
:

;

Guardian, since Act of 1866, female guardian's letters do not abate on her
marriage 73 Ga. 319.
Husband, married before this Act, could reduce wife's property to possession after it, but could waive his right: 71 Ga. 231 72/1. Where he reduced it
to possession as hers, giving her a mortgage for use of it, good against creditors
72 Ga. 1. Marital rights of husband, in wife's property, before and after, and
as affected by Act of 1866, fully discussed: 82 Ga. 704.
Prior to the Act of
1866, husband could be debtor of wife 72 Ga. 11.
Husband managing wife's separate property, her general agent, and as such
liable to account for income and profits 85 Ga. 323.
Deed by administrator
of wife's father, in 1867, to husband and wife jointly, presumed father died
prior to 1866 and husband asserted marital rights to one-half: 95 Ga. 13. Will
taking effect before Act of 1866, property devised to wife vested in husband 67
Ga. 269. Where husband could not recover for wife's stock killed, though he
paid part of purchase money 89 Ga. 457. Where he had no authority to bind
her by signing petition to widen road 89 Ga. 615. Husband has no implied
authority to employ counsel in behalf of wife on her credit nor had he under
facts: 94 Ga. 671.
Husband's debt, husband cannot use wife's money to pay creditor knowingly receiving such, liable to wife 70 Ga. 179. May set off, however, that
wife supported with rents of land bought therewith: 70 Ga. 179. Wife's deed
in payment of, only void as against her, coverture being personal privilege
88 Ga. 84.
Joint debt, husband and wife may become joint lessees of house, and wife
liable for rent 85 Ga. 816. In suit on joint note of husband and wife she may
show husband got part consideration 94 Ga. 500. Wife liable to what extent
on mortgage made jointly with husband for advances 94 Ga. 500.
:

;

:

:

:

:

:

;

;

:

:

:

:

Land, wife has special lien only on land bought with her money 70 Ga. 179.
follow money into land, as against husband's creditor with notice: 70
Ga. 179. Though wife's money paid for land, if title taken in husband and
debts incurred on faith of it as his, it is subject: 72 Ga. 39. Interest in land
not reduced to possession, wife took by survivorship. Land was on the same
footing as personalty, by the Act of 1789: 72 Ga. 51.
:

May

Lex loci, property of wife never reduced to possession by husband, distributed at his death by law of her domicile 71 Ga. 231.
Liability for necessaries, supplies sold on credit of husband, though wife
received benefit, latter not liable, when 86 Ga. 696.
:

:

Limitations, husband managing wife's property, occupies a fiduciary relation to her, and limitations not run in his favor, against her claim for an
accounting: 85 Ga. 323.

Mortgage, wife may be creditor of husband and take valid mortgage from
him: 72 Ga. 1. Wife's money buying land, title conveyed to husband, bona
fide mortgagee protected against her equity
70 Ga. 201.
Possession, of wife under husband's deed, adverse to him: 77 Ga. 445.
Power of attorney by wife to husband, not retroactive: 94 Ga. 500.
Purchase money, wife's land sold to pay, though debt legally husband's,
he having purchased as her agent and given his own note with retention of
:

vendor: 79 Ga. 649.
Res jtidicata, married woman could not set up defense after judgment against
herself and husband 77 Ga. 84.
title in

:
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Separate estate, prior to woman's law of 1866, married woman could convey
separate estate only by mode provided in instrument creating it 73 Ga. 576.
Such instrument governed by law as it stood at time of execution ; "woman's
law" not retroactive: 73 Ga. 576. Son-in-law's deed in 1865 to mother-inlaw, for love, etc. conveyed separate estate here : 74 Ga. 130. Deed to husband
and wife from her father in 1849, created no separate estate in her 89 Ga. 750.
:

,

:

by and against married women. Though section 1774 of the Code of
as to when married women may litigate alone, is no longer of force, yet

Suits
1882,

May sue
See also 15 Ga. 124;
due her for labor 44

certain decisions cognate to the general subject are here preserved.

or be sued in respect to separate estate: 68 Ga. 255.

Suit by her in her own name for money
Husband's creditor receiving wife's money, investing in land, and
making bond for title to husband, may set off against wife's suit that she subsisted on the land rents, etc. 70 Ga. 179. Married woman keeping boarding
house, since 1866, could sue boarder for board in her own name: 74 Ga. 834.
Citing 73 Ga. 275. Should sue husband and wife together for torts by the wife
not in his presence 11 Ga. 22. Court of equity has jurisdiction to set up wife's
equity in property coming to her from her father's estate, before reduced to
possession by her 80 Ga. 178. Court could make provision for her children
though not made parties, she not objecting: 80 Ga. 178. Where husband and
wife paid jointly for land conveyed to wife alone, joint action for money had
and received lay for any overpayment 87 Ga. 571.
Surety, where, under facts, she was not husband's surety borrowing was for
joint benefit: 89 Ga. 306.
But husband real borrower, lender knowing it,
though money delivered to wife, her mortgage of her property as security was
void 90 Ga. 190. Wife surety for husband for money obtained on joint credit
13/138

;

39/41.

:

Ga. 541.

:

:

:

:

:

;

:

for his use

94 Ga. 500.
Trust, husband paying for land, but taking title to himself as trustee for wife,
since woman's Act, title in her: 86 Ga. 773. Deed to one as trustee for married woman, since woman's Act, vests legal title in the woman 62 Ga. 733
:

:

Trust for married woman before 1866, executed by woman's law, and
prescription ran against cestui que trust: 78 Ga. 1. So, also, wife's conveyance
in 1868 was valid and unaffected by subsequent judgment against her: 78 Ga.
Cases holding that trusts created before Act of 1866 were executed upon
1 (5).
passage of that Act, sustained 80 Ga. 36. See decisions above, and 61 Ga. 171
69/330. Trust in marriage settlement made prior to Act of 1866, has become
executed since 84 Ga. 786.
Will taking effect before Act of 1866, property devised to married woman
vested in husband and could be conveyed by him 67 Ga. 269. Married woman
has same rights as man as to willing her separate estate 56 Ga. 344.
81/34.

:

:

:

:

be committed upon the per- ^ 381fi
son or reputation of the wife, the husband or wife may recover therefor; if the wife is living separate from the husband, she may sue for
such torts, and also torts to her children, and recover the same to
her use. She may enforce contracts made in reference to her own
§2475.

(1755. )

Torts to wife.

If a tort

acquisitions.
Joinder of the husband with his wife in a suit to recover for a tort to the
57 Ga. 252. Husband may be agent for his wife as to her separate estate,
and she may be garnisheed if she owes her husband anything for such services
55 Ga. 406, 407. Injunction refused and no claim by the wife allowed for services 51 Ga. 566.
When bill sustained by the wife to recover separate estate
51 Ga. 35. Judgment against the husband does not bind the wife's separate

wife

:

:

16

»

3893 -
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Married woman may convey her separate estate by a deed
the husband acted as trustee and the property was held to
be the wife's separate estate: 53 Ga. 281 51/35.
Wife, though living with husband, may sue in her own name for physical injury 73 Ga. 479.
Suit for homicide of minor son, maintained by wife, living separate, in her
own name and in that of husband for her use 77 Ga. 237.
Wife, without joining husband, could not recover expenses incurred in consequence of injury : 77 Ga. 756.
Measure of damages in suit by one for tortious injury to wife by railroad
company 91 Ga. 466, 471.
Wife's earnings belong to husband hence damages of married woman for
personal injuries measured only by enlightened conscience of jury 91 Ga. 813.
estate

51 Ga. 452.

:

When

55 Ga. 41.

;

:

:

:

;

:

851

irisT

"2

§2476. (1756.) Acquisitions of wife living separate from her husband.
living separate from her husband, the acquisitions of a wife

'

$2478.

When
and

of her children living with her shall be vested in the wife for

her separate use, free from, the debts, contracts, or control of her

husband, and at her death, intestate, the same shall descend to her
children, and if none, to her next of kin.
Wife deserted by her husband before the Code, she could render her sepa41 Ga. 143 but see 24 Ga. 52,
194.
Deed by the husband to wife for rent due by him to her 55 Ga. 332.
Wife may carry on business through her husband as agent: 55 Ga. 406.
Semble, that since 1866, wife need not be separated from husband, for money
earned by sewing to be hers individually 73 Ga. 276.
To earnings of married woman not a free trader nor separated from husband,

rate estate liable for the debts of her husband

:

;

:

:

prior to 1866, his marital rights attached

:

73 Ga. 370; 76/104; see 68 Ga. 524;

91/813.
$$2469,8001.

The husband
(1757.) Agency of ivife in respect to necessaries.
bound to support and maintain his wife, and his consent shall be
presumed to her agency in all purchases of necessaries suitable to
her condition and habits of life, made for the use of herself and
This presumption may be rebutted by proof.
the family.
§2477.

is

Pi*esumption from cohabitation and joint use of goods, as to the agency of the
6 Ga. 14. Where the wife has a separate estate and the note is taken from
her: 6 Ga. 14. Credit given to the wife and the husband is not liable therefor 6 Ga. 14.
Parol promise of husband to pay in such cases, void 6 Ga. 14.
Rebutted by proof: 6 Ga. 18. Whether the credit was given to the wife is for
the jury: 11 Ga. 324. Subsequent provisions for past alimony, no bar to recovery 11 Ga. 324. Wife's agency to bind the husband extends only to necessaries 50 Ga. 244.
Husband general agent for his wife as to her separate
estate 51 Ga. 263. If wife owe husband anything for services as her agent, it
is subject to be garnisheed by his creditors
55 Ga. 406.
Credit extended to wife husband not bound here, though seller expected
him to furnish money: 65 Ga. 686.
Husband bound for board of wife and children, although wife negotiated,
and party intended to credit her: 92 Ga. 769.
wife

:

:

:

:

:

:

:

;

W246»,3(kh.

§2478.
is

bound

The husband
when separated from

(1758.) Liability of husband for necessaries.
for necessaries furnished to the wife,

him, subject to the limitations hereinbefore provided.

If the wife

be
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man, the husband is not liable; but
by the husband shall not relieve him from liability, if his
wife is separated from him by reason of his own misconduct; if she
voluntarily abandons him without sufficient provocation, notice by
the husband shall relieve him of all liability for necessaries furliving in adultery with another

notice

nished to her.

Where they live separate, the onus is on the tradesman to show he credited
the husband and not the wife, being a question of fact for the jury 11 Ga. 324.
Suit against a husband of a minor upon a contract with the wife dum sola, for
necessaries, wife must be joined in the suit: 13 Ga. 467.
:

2469
General agency of wife. The wif e may act as attor- ^
ney and agent for the husband, but, except in cases before mentioned,

§2479. (1759.)

proof of such authority must be

made

as in other cases.

And husband may be agent for his wife as to her separate estate, just as
any one else could be 54 Ga. 263.
:

General Note.

Notes taken from Code of 1882 :
Wife's equity good as against the husband 1 Ga. 637. Adequate provision
for wife and children in equity, as against judgment creditors 3 Ga. 192. As to
creditors' claims on the wife's chose in action through her husband 3 Ga. 546.
Wife's equity as to her choses as against husband's creditors: 9 Ga. 328, 333.
Assignment by the husband as to wife's distributive share 14 Ga. 402. When
she should not sue through husband but through her prochein ami, should suit
be brought against her trustee for her: 15 Ga. 124. Wife's equity to a settlement out of her father's estate 29 Ga. 117, 374. Children's right to equity of
a settlement depending on the mother: 31 Ga. 62.. Wife's equity, judgment
lien and purchaser, notice: 33 Ga. 153.
Separate estate by parol without
trustee, wife's equity, notice: 34 Ga. 297. Her choses in action: 1 Ga. 637.
When the wife's choses in action cannot be made subject to the husband's
creditors 3 Ga. 541-546. Wife's choses not reduced to possession by the husband survive to her: 4 Ga. 319. When the husband was as administrator
entitled to the wife's property 4 Ga. 377. Husband surviving his wife entitled to her choses in action 4 Ga. 541.
Where the wife claimed as heir or distributee of her child 11 Ga. 379.
She alone can recover her choses in action
surviving to her: 22 Ga. 330. Reduction into possession of the wife's choses in
action 1 Ga. 637. Distributive share of wife survived to wife before 1866 and
not reduced by the husband in his lifetime to possession 11 Ga. 25. Where her
child by her first marriage was entitled to share with the rest of her children
13 Ga. 325 23/51. What is not such a reduction of the wife's choses in action,
as to defeat the wife's equity 22 Ga. 178. Husband being heir to his wife,
can convey her interest in her father's estate 23 Ga. 142. When the wife's
share in her father's estate was not liable to her husband's creditors 24 Ga.
631.
Husband can sue for wife's land after her death: 29 Ga. 58. No such
reduction to possession of the wife's choses in action as to defeat the wife's
right to survivorship 35 Ga. 184. Where the statute of limitation, husband
%
only person who could sue: 46 Ga. 593. Power of the husband to limit the
wife's inheriting from him, may do so by will as to all except dower 8 Ga. 211.
By antenuptial marriage contract the husband gave up all claim to his wife's
property 8 Ga. 279. The trustee of the wife may purchase in the trust property: 11 Ga. 67. Married woman, trust estate for, without any trustee being
appointed: 12 Ga. 195. When the separate estate had to be clearly defined,
to defeat marital rights 17 Ga. 425. Where the separate estate vested in the
:

:

:

:

:

:

:

:

:

:

:

;

:

:

:

:

:

:

:

>

8001

-
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children 22 Ga. 426. Where the wife's separate property (right to which had
been released by the husband) went to her next of kin: 23 Ga. 407. Wife's
equity to settlement out of her share of her father's estate 29 Ga. 117. Bill for
direction as to whether the will intended to give separate estate 33 Ga. Sup.
72.
Wife as claimant of property 8 Ga. 354-358. Husband and wife sued
jointly for wife's torts: 11 Ga. 22. Where the property of the feme sole was
converted before marriage, the husband should sue for it: 17 Ga. 267. Where
the husband is a minor also, the statute of limitations does not run until he is
twenty-one years of age 14 Ga. 687. As to the liability of the husband's property for the debts of the wife, before the Acts of 1855-57, p. 229: 22 Ga. 125.
Since that Act: 22 Ga. 126. Where the judgment was during coverture and
before the Code of 1863, the husband was liable only to the extent of the property received from the wife: 38 Ga. 255-258. The admission by the father
before his daughter's marriage, that certain property belonged to her, gives
the husband no right in it, unless made to induce the marriage: 24 Ga. 155.
When the husband cannot release an agreement, and as to the wife's bill for
specific performance 29 Ga. 67. Notice to the husband, of probate in solemn
form, not notice to the wife: 30 Ga. 340. Contract by husband to abandon a
caveat is valid 35 Ga. 192. No authority in the husband to pawn personal
property of his wife, and she brought trover for it: 44 Ga. 173. Where the
husband was barred by the statute of limitations, so was the wife 46 Ga. 593
47/674. May carry on business, the husband acting as her agent 55 Ga. 406.
Homestead continuing so long as the wife remained a widow, although there
was no family but herself: 60 Ga. 653. Act of 1866, enlarging wife's rights,
reviewed 57 Ga. 414.
:

:

:

:

:

:

:

:

;

:

:

Notes taken from decisions since Co de of 1882

:

Credit extended to wife husband not bound here, though seller expected
him to furnish money 65 Ga. 686.
One lending money to husband, permitted to treat wife as debtor here: 91
Ga. 40.
Jury justified hei-e in inferring husband's possession of personalty was wife's
possession 91 Ga. 40.
Husband's agency in borrowing money for wife sufficiently shown 91 Ga. 40.
Debtor of wife conveying lands to husband in settlement, not protected by
husband's statement that he had authority to settle: 92 Ga. 291.
Husband and wife living together on land, husband presumptively in possession such joint residence not notice of wife's claim 92 Ga. 787.
;

:

:

:

:

;

ARTICLE

3.

OF MARRIAGE CONTRACTS AND SETTLEMENTS.
§2480. (1775.) Marriage article or parol agreement.

$$2682,2693

Any

agree-

ment between the parties to a marriage, contemplating a future settlement upon the wife, whether by parol or in writing, may be executed and enforced by a court of equity at the instance of the wife
any time during the life of the husband: Provided, always, that
the rights of third persons, purchasers or creditors in good faith,
at

and without notice, are not affected thereby. An agreement perfect
in itself, and which needs no future conveyance to effect its pur-
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poses,

is

an executed contract, and does not come under the

defini-

tion of marriage articles.
See section 2694(3), and notes.
Parol antenuptial agreement enforced, unless husband sets up statute of
frauds 30 Ga. 156. Parol agreement at the time of the marriage with the
wife, to avail as against the lien of a judgment against the husband, must be
known to the holder of the judgment 33 Ga. 153. Parol agreement before
marriage, for a settlement on the wife afterwards, is within the statute of
frauds 54 Ga. 681-683. Where the separate estate did not extend to the wife's
second marriage 14 Ga. 410. Written marriage contract corrected by parol,
when not to do so would be to perpetrate fraud 29 Ga. 166-176. Separate estate
created by will in a, feme sole avails as against the husband's rights on her marriage 12 Ga. 195. Separate estate created by parol, and without a trustee
being named: 34 Ga. 304, 298. Construction of a marriage settlement had,
the profits, etc., during her life, and after her death the children became tenants in common 56 Ga. 101. Where antenuptial settlements after December, 1821, vested the fee in the wife, etc.: 58 Ga. 15. Where the husband,
being divorced, took nothing under a marriage settlement set up by bill in
equity 58 Ga. 86. A marriage settlement secured by mortgage which did not
avail as to husband's after acquisitions 53 Ga. 416-424. When divorce did
not affect the settlement as regards the wife 55 Ga. 506. Should be left to
the jury to decide, where it was thought the husband was excluded by the
language used, although this was not clear: 30 Ga. 308-314. Husband excluded forever, under the terms of the marriage settlement: 8 Ga. 279.
Agreement between husband and wife through a trustee for separation and
allowance to the wife 8 Ga. 341. A marriage settlement placed the property
in the joint use of husband and wife, and was not subject to his debts 24 Ga.
52.
Where the dividends of stock left to the wife were paid, without the
intervention of a trustee, directly to her: 14 Ga. 421.
Equity has jurisdiction to set aside marriage settlement 77 Ga. 340.
Wife took absolute power to devise children not remaindermen 70 Ga. 38.
Minor children of wife, proper parties to bill to set aside marriage contract
77 Ga. 340.
:

:

:

:

:

:

:

:

:

:

:

:

:

;

:

§2481. (1776.) Voluntary execution and trust deeds.
The husband
may voluntarily execute such agreement, or he may at any time

during the coverture, either through trustees or directly to his wife,
convey any property to which he has title, subject to the rights of
prior purchasers or creditors without notice.

Husband may make a deed to wife for rents due by him to her: 55 Ga. 333.
Marriage settlement before the Act of 1821, placing the estate in fee in the
trustee, unless there were words limiting it: 29 Ga. 651. Conveyances by
husband to wife are valid 31 Ga. 720. Closely scrutinized when a conveyance
from husband to wife to pay some alleged debt due by him to her 52 Ga. 225.
Even where he makes the deed to her on her application for a homestead 61
Ga. 451. Trades between husband and wife are closely scanned, to test the
good faith of the transaction 60 Ga. 82. Assignment of a mortgage as between husband and wife, closely scrutinized to detect fraud, if any: 61 Ga. 175.
Husband cannot alter antenuptial agreement by postnuptial deed: 70
Ga. 38. Cited, in construing such a deed 70 Ga. 161.
:

:

:

:

:

§2482. (1777.) Construction of contract.
Every marriage contract
in writing, made in contemplation of marriage, shall be liberally
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construed to carry into effect the intention of the parties, and no
want of form or technical expression shall invalidate the same.

Such contract must be attested by at
Shall be liberally construed

:

25 Ga. 305.

tion disregarded to effectuate intention
to be carried out

:

:

least

two witnesses.

Eules of grammatical construc-

Construction for jury

3 Ga. 367.

The intent of the

39 Ga. 648.
:

parties

30 Ga. 308.

Marriage settlement construed 70 Ga. 38.
Quoted, in construing a postnuptial deed: 70 Ga. 161.
Generally, "children" provided for in marriage settlement, presumed to
mean only children of such marriage 73 Ga. 750.
This section was codified from 3 Ga. 367, and 25 Ga. 305: 74 Ga. 215.
"Where clause settling life-estate on wife was followed by words clearly
giving her fee simple in undivided half 87 Ga. 559.
:

:

:

4

^CobD
$2778.

i8o

Every marriage con(1778.) Record of marriage contracts.
and every voluntary settlement made by the husband on the
whether in execution of marriage articles or not, must be re-

§2483.
tract
wife,

corded in the

office of

the clerk of the superior court of the county

of the residence of the husband, within three

cution thereof.

On

comply with

failure to

months

after the exe-

this provision,

such

contract or settlement shall not be of any force or effect against a
purchaser, or creditor, or surety who, bona fide and without notice,
may become such before the actual recording of the same. If such

contract or settlement

is

made

in another State,

and the

parties

subsequently move into this State, the record must be made within
months from such removal. If the settled property be in this
State, and the parties reside in another, then the record must be
made in the county where the property is, and within the time
specified above.
three

Act of 1847, requiring record in twelve months, makes no exception in
favor of a feme covert; the Act to be enforced in good faith 16 Ga. 102. Husband must, as agent or trustee, see to the recording in time: 16 Ga. 112. As
between the parties it is valid, although it be not recorded: 22 Ga. 403.
Constructive notice sufficient to bind bona fide purchasers and creditors, and
as to what constitutes constructive notice: 25 Ga. 277. Bona fide purchasers
under this law defined 28 Ga. 170. Act of 1847 extends to such as were executed before the Act, whether recorded or not and registration only of those
conveyances required by law to be recorded, is notice: 32 Ga. 165. Recording not necessary in those cases where voluntary settlement of wife's equity
on her: 32 Ga. 629-632. Where it is not necessary to record, for that applies
only to settlements by the husband 35 Ga. 184. Need not be recorded in
every county where the husband may subsequently reside evidence as to
date of record 33 Ga. Sup. 149. Act of 1847 applies only in favor of bona
fide creditors, who without notice give credit on the faith of the property
it renders the settlement void in favor of a debt due by the husband as
guardian, when 41 Ga. 426. Wife the proper one to claim her voluntary settlement levied on, her trustee being dead; as to notice of record: 55 Ga.
69-71.
Not recorded in three months, and bona fide mortgagee of husband
protected: 54 Ga. 614-620. Lien of judgment creditor enforced against the
wife's secret equity, of which he had no notice: 56 Ga. 82, 79. Made in an:

:

;

:

;

:

:
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Constructive notice of unrecorded marriage settle25 Ga. 277. Does not apply to debt
due by the husband as guardian, where not on the faith of the record 41 Ga.
426-436. Bona fide creditor must have become such before the record of it,
on the faith of the property 53 Ga. 155-159. A bona fide creditor is one who
gives credit on the faith of the property in the marriage settlement 28 Ga.
Only extends to one becoming creditor on the faith of the property
173.
settled, and it not recorded in time: 66 Ga. 720.
Record, of land in other
counties 53 Ga. 424. Where a mortgage to secure a marriage settlement did
not cover future acquisitions 53 Ga. 424. Record is no notice as to property
purchased with the proceeds of that which was recorded 55 Ga. 504.
Creditor, to take priority, must be bona fide, and must have given credit on
faith that husband owned the property 66 Ga. 720.
Voluntary settlement unrecorded, void as to bona fide purchaser without notice 71 Ga. 769. But prevails over deed for value made after record 71 Ga. 769.
Unrecorded within three months, void as to one crediting husband before
record and on faith of the property 72 Ga. 752. Creditor after actual record
of voluntary deed to wife, gets no lien by judgment: 72 Ga. 752.
other State

:

25 Ga. 305.

ment binds purchasers,

creditors, etc.

:

:

:

:

:

:

:

:

:

:

:

If the trustee or husband
§2484. (1779.) Wife may force a record.
having possession of such contract or settlement fails or refuses to
have the same recorded, the wife, or any friend of hers, may apply
to the judge of the superior court at any time for an order compelling such record; and the trustee thus refusing, after demand, shall
be personally reponsible to his cestui que trust for all damages sustained by reason of the failure to record; and such application of
the wife, or her friend, when entered on the minutes of the superior
court, shall be a notice equivalent to the record of the marriage con-

tract or trust deed.

§2485.

(1780.) Appointing and removing trustees.

The judge of the$3iwany time,

superior court of the county of the wife's domicile may, at

upon

petition, exercise the powers of a chancellor in appointing, or
removing, or substituting trustees, or granting any order for the
protection of the trust estate, exercising a wise discretion as to the
terms on which such appointment shall be made, or such order
granted. The proceeding in each case shall be transmitted to the
clerk of the superior court, to be recorded in the book of the minutes
of such court, next to the minutes of the last term thereof.
See notes to section 3164.
Prior to 1838, judge had no power, at chambers, to bestow trust: 77 Ga. 525.

§2486.
tracts

(1781.)

When

executed in favor of volunteers.

Marriage con-

and postnuptial settlements will be enforced at the instance
whose favor there are limitations of the estate.

of all persons in

Marriage articles will be executed only at the instance of persons
coming within the scope of the marriage consideration; but when
executed at their instance, the court may execute also in favor of
volunteers.
All persons are volunteers except the parties to the contract and the offspring of the wife.

§§2487, 2488

THIRD TITLE .—CHAPTER

I,

ARTICLE

248

3.

Of marriage contracts and settlements.

persons coming "within the scope," but not
within the scope: 6 Ga. 563.
If
not parties or heirs and not in the scope, cannot have it reformed 21 Ga. 370.
When executed in favor of volunteers 29 Ga. 765. Where the trust not executed, and children by second marriage come in 39 Ga. 648. Voluntary contract executed, equity will enforce all the rights growing out of it against any
one 16 Ga. 49. Where articles executed partially, and volunteers subsequently
apply to a court of equity, and a former decree cannot be invoked in their favor 6 Ga. 564. Equity reforming marriage contract at the instance of a child
by a former marriage 45 Ga. 301. Equity will enforce a trust in a marriage
settlement in favor of volunteers and beneficiaries where it does it, as to
those within the scope of the marriage consideration 53 Ga. 416-425.
Section applied 74 Ga. 675.
Minor children of wife proper parties to bill to set aside marriage contract
77 Ga. 340.

Executed

at the instance of

in favor of volunteers, etc.,

all

who do not come

:

:

:

:

:

:

;

:

:

$3658.

Marriage is a valuable consideration, and the wife stands, as to property of the husband settled upon her by marriage contract, as other purchasers for value:
Provided, that by such contract the husband does not incapacitate
himself from paying his existing just debts.
§2487. (1782.)

Valuable consideration.

a valuable consideration, and sufficient to support a deed:
she is guilty of no fraud and enters into a settlement without
notice of a debt due from him to other persons, she will be protected against
that debt 16 Ga. 368. Husband may make a deed to his wife for what he owes
her for rent of her land 55 Ga. 332.
T. U. P. Charl. 250; R. M. Charl. 36.
Marriage a valuable consideration 53 Ga. 423 71/853 74/670.
Innocent purchaser on such consideration, protected even against subsequent bona fide purchaser: 74 Ga. 670.
An antenuptial agreement by husband, in consideration of marriage, that
his estate should pay wife $4,000 after death, not testamentary, but an obliga-

Marriage

16 Ga. 368.

is

If

:

:

:

tory contract

S

0,3473,

§ 2 488.

:

;

;

86 Ga. 636.

(1783.)

Wife feme

sole

as

to

The wife

her separate estate.

a, feme sole as to her separate estate, unless controlled by the settlement. Every restriction upon her power in it must be complied with;
but while the wife may contract, she cannot bind her separate
estate by any contract of suretyship, nor by any assumption of the
debts of her husband, and any sale of her separate estate, made to a
creditor of her husband in extinguishment of his debts, shall be ab-

is

solutely void.
See notes to section 2474.
Notes taken from Code of 1882

Stated, where a

:

manned woman binds her separate

estate by note 39 Ga. 41.
Every restriction should be complied with: 9 Ga. 199-203. Feme sole as to: 9
Ga. 224. Wife deserted by her husband could before the Code bind her separate estate by a note on a contract for her husband's debt 41 Ga. 144. Where
the husband was dead, wife could bring action of ejectment in her name: 42
Ga. 352. Restriction valid, although it was made when she was a feme sole: 12
Ga. 195. Restraint of power of alienation is inferred from what she is a feme
Intention
sole as to such separate estate, and may dispose of it: 12 Ga. 195.
:

:

;
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governs as to form of settlement and restraints on 16 Ga. 528. Obligation of
wife having such separate estate to support herself and her husband he may
purchase for such estate 9 Ga. 224. Appointment of trustee for supposed separate estate does not prejudice the husband's rights in it : 11 Ga. 67. Wife being feme sole as to, must perform the corresponding obligations of one 16 Ga.
103.
"When it is subject to levy and sale for husband's debts 20 Ga. 111. Cannot bind her separate estate by contract of indorsement 24 Ga. 52. Cannot be
mortgaged : 24 Ga. 196. Where words in the father's will settling property on
the daughter prevented her from mortgaging it for her husband's debts: 25
Ga. 652. Where wife's mortgage was held valid for her husband's debts 33
Ga. 316. Where wife entitled to have a separate estate, a reasonable provision
:

;

:

:

:

:

:

by the husband from property that came through her: 24 Ga. 631. Voluntary
settlement of wife's equity on her: 32 Ga. 629-632. Statutory title acquired
by trustees to such estate as against the husband, how defeated: 30 Ga. 287.
Failure to prove existence of such estate and appointment of trustees, no
ground for a new trial: 31 Ga. 212. Property bought with wife's earnings,
30 Ga. 386.
title in her own name, taxes paid by her, is her separate property
Injunction at instance of wife to restrain sale of 31 Ga. 304. Debt contracted
after marriage, such estate prima facie bound for: 32 Ga. 462. What contract
valid: 2 Ga. 383; 32/604. Where a wife gives a note, the presumption is she
had a separate estate, and judgment thereon binds the same 39 Ga. 41. Section cited 45 Ga. 630. Section cited, and the married woman made no contract
to bind her 62 Ga. 557. Executed trust, and wife's deed to pay husband's obligation void 62 Ga. 734-743. Where a second purchaser, without notice that
60 Ga. 30-39. Bound by the acts
it was the wife's separate estate, was protected
of her attorney 60 Ga. 189, 192. Note by the wife binds her, if given for her
own business carried on by her husband 59 Ga. 380-384. Could not mortgage
her property for her husband's debts, under the terms of the settlement created
by her father's will: 25 Ga. 652, 656. When she can dispose of her separate
estate or authorize her husband to do so 24 Ga. 194. Notice of her title necessary, to avail as against a bona fide mortgagee from the husband 54 Ga. 614.
Judgment creditor not affected by wife's secret equity: 56 Ga. 79. When
without notice of wife's claims, it is postponed to older mortgages 61 Ga. 346.
Wife cannot ratify husband's use of her money to pay his debts, and husband
:

:

:

:

:

,

:

:

:

:

:

:

:

could not receipt for her legacy: 61 Ga. 663-671. Any contract of suretyship
on part of the wife, void 59 Ga. 254 39/43 63/73. Wife's trust estate cannot
be mortgaged for trustee's debts: 55 Ga. 203-206. Husband's deed to wife
for rents of her separate estate
55 Ga. 334. Separate estate on her death
vests in her husband, although he fails to administer: 29 Ga. 733. She must
pursue the way pointed out for the disposition of her separate estate 9 Ga.
199.
Wife can bind her separate estate for necessaries: 41 Ga. 299; 9/223.
Promissory note of a married woman is binding on her separate estate: 32 Ga.
604; 41/147. Cannot convey property through a trustee to wife and children,
with the intention of preventing the collection of damages: 59 Ga. 256, 259.
Cannot bind her separate estate for her husband's debts 63 Ga. 731. One receiving money of the wife for husband's debts is not protected if he has notice
54 Ga. 543. Under the law, since 1866 and 1868, a married woman can will her
separate property without her husband's consent: 56 Ga. 344. Mortgage by
the trustee to secure the cestui que trust is not discharged by payment to himself 61 Ga. 171. The widow can assume the debts of her deceased husband
54 Ga. 500. A marriage settlement cannot divest legal liens acquired 53 Ga.
417.
The deed is void where the wife herself directs the sale 57 Ga. 208. The
restraints on the wife under this section extend not only to property deeded
to her, but to any property she may othei'wise get 53 Ga. 435. Wife sued
;

:

;

:

:

:

:

:

:

:

'

§
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separately as a, feme sole, if no trustee and. she may contract and be contracted
with, except as to suretyship: 39 Ga. 41.
Notes from decisions since Code of 1882 :
;

Bona

fide purchaser, wife's negotiable note given for husband's debt binds
hands of bona fide purchaser for value before due 69 Ga. 661. That
wife's note and mortgage secured husband's debt will not affect bona fide purchaser: 89 Ga. 181. Where paper title in husband, bona fide mortgagee protected: 94 Ga. 573; 70/201. Cannot be surety but cannot plead against bona

her, in

:

;

holder that she signed the note as surety 70 Ga. 322.
Claim, transaction between husband and wife attacked by creditors for
fraud, onus on wife, claiming property gotten from husband, to make fair
showing. Aliter, where she has separate estate 82 Ga. 430.
Contract, though married woman cannot become surety, she can buy goods
on her own credit for her son's use: 87 Ga. 393. See catchword "Contract"
under section 2474. Since married woman's Act, contract by her, binding
whether she has separate estate or not 85 Ga. 741. Married woman could not
contract under common law, may do so now 70 Ga. 326. May, without separate estate, become liable, by express contract, for board furnished herself
and children: 92 Ga. 769. Where married woman really surety, but alone
executes papers to lender, binding her separate estate, contract void: 92 Ga.
319.
Married woman's note made in Georgia, renewing note made in another
State, to pay husband's debt, bound her personally: 92 Ga. 238, 242. Prior to
Code she could not bind herself by money contract, but could her separate
estate, and to what extent: 92 Ga. 238, 242.
Deed by wife, to husband without order of court, set aside in equity: 77
Ga. 455. Where insolvent husband made voluntary deed to wife to defeat
debt, her subsequent conveyance of same land in payment of such debt, valid
78 Ga. 245.
Estoppel, wife deeding property to secure husband's debt, with lender's
knowledge, not estopped to recover land 75 Ga. 654.
Follow fund, wife may follow her money into land, against husband's

fide

:

:

:

:

•

:

creditor with notice

70 Ga. 179.
Fraud, creditor with notice, or reasonable ground to suspect fraud on wife,
cannot defeat her recovery 72 Ga. 486.
Gift, wife may make valid gift to husband, if no improper influence or persuasion 71 Ga. 692. But such gift is closely scrutinized, and voidable for
constructive fraud, within five years: 71 Ga. 692. While wife may legally
give property to husband, gift never presumed 82 Ga. 329.
Husband cannot use wife's money to pay his debt, and creditor knowingly
receiving it, liable to her: 70 Ga. 179. Wife bound for bill made by her husband where he was her agent, though unknown to seller: 70 Ga. 385. Wife
not liable on note given by husband as trustee, authority to make the note
not appearing: 76 Ga. 347.
Husband's debt, wife can recover from bank amount of her money applied
to partnership debt of husband 65 Ga. 528. Sale of wife's goods in payment
of husband's debts, void: 67 Ga. 518. Section applied where husband's debt
paid with part of a loan 70 Ga. 57. Insurance policy on husband's life, payable to wife, cannot be transferred by her to secure his creditor: 75 Ga. 755.
Ratification after husband's death, not render transfer valid 75 Ga. 755. Husband allowing wife to take boarders, and have gross proceeds, her purchase
therewith of property contracted for by him, good against his debt not referable to such asset 78 Ga. 499. Where creditors assign husband's debt to wife,
taking her note therefor, same is device to evade the law, and creditors cannot
recover on note: 80 Ga. 620. Though wife borrow money for husband's use,
:

:

:

:

:

:

:

:
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and lender know it, contract not necessarily void: 85 Ga. 200. Interest of
wife in policy not shown, her agreement to pay premium note of husband, invalid 84 Ga. 309. Contract here an undertaking to pay husband's debts, and
void: 93 Ga. 107. Wife's deed in payment of, only void as against her, coverture being personal privilege 88 Ga. 84.
:

:

Joint debt, conveyance by wife, codefendant with husband, to indemnify
dissolving garnishment, valid only as to her liability 73 Ga.
269. Facts justified verdict in wife's favor in suit on note signed by her and husband: 78 Ga. 323. Husband and wife may become joint lessees of house, and
wife liable for rent 85 Ga. 816. Parol admissible to show joint note of husband and wife, given for debt of former, with wife as surety 85 Ga. 816.
Land, though wife's money paid for, if title taken in husband and debt in-

bondsman on bond

:

:

:

curred on faith of

it

as his,

it is

subject: 72 Ga.

39.

married woman may, as original undertaker, become liable for
goods furnished to another 86 Ga. 590.
Lien, wife has special, only on land bought with her money: 70 Ga. 179.
Creditor of husband getting wife's money and so investing it, may set off
against her suit rents from the land used for her support 70 Ga. 179. On foreclosure of material man's lien on married woman's land, competent to show
why credit first given to husband 91 Ga. 590.
Loan, though wife borrow money for husband's use and lender know it,
contract not necessarily void 85 Ga. 200. Married woman borrowing money
to lend to another, valid though lender knew facts 92 Ga. 319.
Marital rights, where, after remarriage, conveyance by second husband,
Liability,

:

:

:

:

:

whose marital rights attached, carried title 73 Ga. 750.
Mortgage, wife not estopped by mortgage on her separate estate, given for
husband's debts— mortgagee having notice 67 Ga. 200. Wife may be creditor
of husband and take valid mortgage from him: 72 Ga. 1. Wife's illegality to
chattel mortgage of self and husband, setting up suretyship but not alleging
that property hers, valueless 74 Ga. 360. Married woman may mortgage her
interest as beneficiary in trust estate, and it may be subjected to her debts in
:

:

:

91 Ga. 774, 775.
Purchase money, wife cannot recover money of her separate estate paid for
land by her husband as her agent 79 Ga. 772.
Security deed, deed to secure husband's debt cannot be ratified, nor wife
estopped by consenting to subsequent deed by husband's vendee 72 Ga. 486.
Son-in-law's debt, married woman may give note and mortgage on her property in extinguishment of: 92 Ga. 371. Note and mortgage signed by married
woman to raise money for son-in-law, void in hands of one who bought them

equity

:

:

:

73 Ga. 782.
Statute of frauds, undertaking here original, and not protected by statute
of frauds 77 Ga. 542.
Suits, may sue or be sued with respect to separate estate 68 Ga. 255.
Surety, contract of suretyship by married woman void, though she be a
free trader 86 Ga. 780. May become liable as original undertaker for goods
furnished another 86 Ga. 590. Parol admissible to show joint note of husband and wife, given for debt of former, with wife as surety 85 Ga. 816. Married woman intending to become another's surety, abandoning scheme, borrowing money and lending to other, transaction valid though lender knew
after maturity

:

:

:

:

:

:

facts

:

92 Ga. 319.

Warranty, homestead set apart to husband, wife joining him in warrantydeed to it, not relieved from liability because of being married woman 74
:

Ga. 793.
Will, wife not restricted here in

power

to devise

:

70 Ga. 38.

§§2489-2492
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§3651.

§2489. (1784.)

Minority of party

either party to marriage

invalidate

it:

articles, or

Provided, such party

to

The minority

contract.

of

a marriage contract, shall not
is of lawful age to contract

marriage.
$3188.

husband or trustees. No contract of sale of
a wife as to her separate estate with her husband or her trustee shall
be valid, unless the same is allowed by order of the superior court
of the county of her domicile.
§2490.

(1785.)

Sale

to

See notes to section 2491.
Trustee selling to creditor with notice, who sold to second purchaser without notice, this latter pi'otected 60 Ga. 29. Section cited her money also
protected, as against her husband's debts: 54 Ga. 545. Bona fide mortgagee
from husband protected 54 Ga. 614. Section cited, where there was no contract by the wife, and no binding of her separate estate 62 Ga. 557. Section
cited and construed: 63 Ga. 734. When can sue the creditor for her money,
where the conveyance was never allowed by the court 61 Ga. 662. Could not,
without an order from the superior court, under this section, appropriate the
wife's note to the payment of the husband's debts 61 Ga. 170, 171 71/692.
Relinquishment of dower for valuable consideration is sale to husband
69 Ga. 74.
Wife's deed to husband without order of court, set aside in equity 77
Ga. 455. Rights of her creditors not affected by such sale 75 Ga. 310.
These restrictions do not prevent wife from being a creditor of the husband
:

;

:

:

:

:

;

:

:

72 Ga-. 11.
82 Ga. 329.

§2491. Wife may give to husband.
A wife may give property to her
husband, but a gift will not be presumed. The evidence to support
it must be clear and unequivocal, and the intention of the parties
must be free from doubt.

Such

gift closely scrutinized,

and voidable for improper influences, con-

structive fraud, etc., within five years: 71 Ga. 692.

Wife can make
82 Ga. 427.

A

gift to

husband: 87 Ga.

woman may

641.

A

married
woman may make contracts with other persons; but when a transaction between husband and wife is attacked for fraud by the creditors of either, the onus is on the husband and wife to show that the
transaction was fair. If the wife has a separate estate, and purchases property from other persons than her husband, and the property is levied on as the property of the husband, the onus is upon
the creditor to show fraud, or that she did not have the means wherewith to purchase the property.
§2492.

married

contract; presumptions.

See catchword "Contract" under sections 2474 and 2488 See also notes to
1, 2 and 3, and general note thereafter.
Onus on defendants to show valid consideration, where creditor attacking as
fraudulent husband's deed to trustee for wife and children 69 Ga. 558. Transfers between husband and wife scanned closely, and utmost good faith must
appear, to be good against creditors 57 Ga. 235 69/757. See also 73 Ga. 716
60/82. Sale by married woman to husband, to hinder creditors, void 75 Ga. 312.
;

section 2695, paragraphs

:

:

;

:
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General, Note. Articles of separation and allowance for the wife through
a trustee are valid 8 Ga. 341. "When the antenuptial settlement was by
agreement extinguished after marriage, conveyances to the wife void, when:
12 Ga. 125. Marriage settlement not within the act which denies the right
to prefer creditors on making an assignment 16 Ga. 368. As to subsequent
creditors soon after, where all of his estate was settled on his wife 20 Ga.
210-223, 224. Where conveyances from husband to wife were valid, he deriving
property from wife : 31 Ga. 720. Where by the settlement the husband had
the use and benefit of certain property during life, it was liable for his debts
13 Ga. 165. Reforming of a settlement so as to vest property in the husband on the wife's death: 31 Ga. 743. What estops the executor of the husband from denying the separate estate of the wife 17 Ga. 81. What is evidence
of fraud in, not subsequent possession of it after settling the property on his
wife and children : 17 Ga. 217.
Reformation of a decree finding that certain
property should be settled on a married woman 18 Ga. 437. Written marriage contract rectified by a verbal one, when not to do so would be to permit
a fraud 29 Ga. 166. Prior to 1866, where there were no words to the separate
use of the woman, the conveyance vested title in her husband ejectment case,
where an injunction was refused 43 Ga. 221. Equity reforming a marriage
contract where there was fraud 45 Ga. 301. As to signature of and the settlement as between the parties, although not recorded, is valid 22 Ga. 403.
Contract to hold property of the wife in common with that coming to her
daughter, his ward, and at her maturity settle the same on his wife, is valid:
27 Ga. 266. Provision that the wife's property shall never be subject to the
control of her husband, etc. 30 Ga. 308. Provision as to power of appointment of trustee construed, where wife appointed her husband trustee: 30
Ga. 446. Will in accordance with an excuted agreement as to settlement, not
to be avoided by a codicil or otherwise : 30 Ga. 528. Where the husband is
trustee for the wife, and becomes indebted to her by virtue of a marriage settlement; record in county of husband's residence 33 Ga. Sup. 149-154. Trustees in a marriage settlement illegal investment by : 41 Ga. 426. Also, see
where no need of a second conveyance 29 Ga. 651. Husband cannot 'fJind
the wife's estate for the hire of an overseer: 56 Ga. 47. The wife bound by a
judgment against her in a claim case as to her separate property 63 Ga. 545.
When the wife can bind herself as to her ow.n property by going security 63
Ga. 447. Husband paying taxes on his wife^s land does not render it subject
to his debts 54 Ga. 333. Suits as to the wife's separate estate, under the Act'
of 1866, and the Constitution of 1868, should be in her name 51 Ga. 147. When
a judgment against a married woman was conclusive 61 Ga. 512. As to the
removal of a trustee of a married woman 60 Ga. 18, 19. Where the separate
estate of the wife is bona fide such, the husband may be entitled to compensation for his services rendered in connection therewith 55 Ga. 409. As to deed
from husband to wife 57 Ga. 413. Wife suing creditor for her money paid
him, with notice thereof, on her husband's debt 61 Ga. 662 54/543. Wife alone
can sue for her legacy, and husband cannot receipt for it 61 Ga. 671. Where
the trust was executed as to the marriage settlement: 51-Ga. 40. Married
woman bound by her attorney's acts 60 Ga. 189. She rf!?tj sell her separate
estate 55 Ga. 41.
:

:

:

:

:

:

;

:

:

;

:

:

:

;

:

:

:

:

:

:

:

:

:

:

;

:

:

:

X

X
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LEGITIMATE CHILDREN.
^fitlSto?'

§2493.

All children born in wedlock,

(1786.) Legitimate children.

or within the usual period of gestation thereafter, are legitimate.

The legitimacy

may be disputed. Where posexcept in cases of divorce from bed and

of a child thus born

sibility of access exists,

board, the strong presumption

is

in favor of legitimacy,

proof should be clear to establish the contrary.

If

and the

pregnancy exsought and ob-

time of the marriage, and a divorce is
tained on that ground, the child, though born in wedlock, is not
The marriage of the mother and reputed father of an
legitimate.
illegitimate child, and the recognition of such child as his, shall
render the child legitimate; and in such case the child shall immeisted at the

surname

diately take the

of his father.

Legitimating by act of the legislature 8 Ga. 210. Presumption of legitimacy, how rebutted 12 Ga. 155. General report in the neighborhood will not
do, but reputation in the family as to legitimacy, or otherwise, will be compe:

:

tent testimony

15 Ga. 160. Verdict against the issue of adulterine bastardy
be set aside, unless a case of plain natural impossibility be made out:
32 Ga. 316. Where there was no assent of the father to the act of the legislature legitimating the offspring 10 Ga. 342. Act of the legislature legitimating
a child is presumed to be with the assent of the father of the illegitimate
:

will not

:

53 Ga. 458-466.

"Children," as a general rule, means legitimate children: 94 Ga. 818.

§2494. (1787.) Legitimacy by order of court.
A father of an illegitimate child may render the same legitimate by petitioning the supe-

county of his residence, setting forth the name, age
and also the name of the mother; and if he
desires the name changed, stating the new name, and praying the
legitimating of such child.
Of this application the mother, if alive,
shall have notice.
Upon such application, presented and filed, the
court may pass an order declaring said child to be legitimate, and
capable of inheriting of the father in the same manner as if born in
lawful wedlock, and the name by which he or she shall be known.
rior court of the

and sex of such

child,

"Capable of inheriting of the father" means "of the father" only; bastard
cannot inherit of paternal great-grandfather: 94 Ga. 809.
Actsi875,

(1787 a.) Manner of changing names. Any person desirous
name, and the name of his or her children,
present a petition to the superior court of the county of their

§2495.

of changing his or her

may
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Legitimate children.

residence, Betting forth fully,

change

is

and particularly, the reason why such
by the petitioner, and said

asked, which shall be sworn to

petition shall be placed on the proper docket in the superior court,

and

on by the presiding judge, any time
term
following
its being filed.
the second
shall be acted

§2496. (1787 b.) Judge

may pass

at, or after,

Said judge shall, on hear-

order.

if the petitioner has made such a case as, in his
opinion and discretion, would be proper, pass an order authorizing
said change
Provided, nothing herein shall ever operate to author-

ct

^

875

'

f 3

ing said petition,

:

to change their name with a view to
fraudulently deprive another of any legal right under the law.

ize

any person, or persons,

§2497.

(1788.)

Mode

of adopting child.

Any

person desirous of ^jCtf6£f5

"

6'

adopting a child, so as to render it capable of inheriting his estate, iH-3P 3 59
p
may present a petition to the superior court of the county in which 1889 p- 69
said child may be domiciled, setting forth the name of the father,
or, if he be dead or has abandoned his family, the mother, and the
consent of such father or mother to the act of adoption; if the
child has neither father nor mother, the consent of no person shall
be necessary to said adoption. The court, upon being satisfied with
the truth of the facts stated in the petition, and of the fact that
such father or mother has notice of such application (which notice
may be by publication, as required in equity cases for non-resident
defendants) or if the father or mother has abandoned the child,
and being further satisfied that such adoption would be to the interest of the child, shall declare said child to be the adopted child
of such person and capable of inheriting his estate, and also what
shall be the name of such child; thenceforward the relation between
such person and the adopted child shall be, as to their legal •rights
and liabilities, the relation of parent and child, except that the
adopted father shall never inherit from the child. To all other persons the adopted child shall stand as if no such act of adoption had
been taken.
-

'

,

Rescission of the order for adoption, it being a matter of discretion with
the superior court, and the adopting father is entitled to the child's custody
25 Ga. 612. The effect of the act of the legislature as to the children of the
child adopted is the same as that of their parent as to inheritance, etc.
51 Ga. 221.

§2498. (1789.)

Objections by relations.

any person related by blood to such

It shall be the privilege of

child, if there be

no father or

mother, to file objections to such application, and the court, after
hearing the same, shall determine, in its discretion, whether or not
the same constitute a good reason for refusing the application.
Adult persons may be lct|6^ 859
§2499. (1790.) Adopting of adult person
adopted in like manner, and have their names changed, on giving
consent to such adoption.
J

.

'

i§
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2500-2502

2,

ARTICLE

256

1.

Legitimate children.
$$3308,3367

§2500.

State

is

Age of majority. The age of legal majority in this
( 1791. )
twenty-one years until that age all persons are minors.
;

See notes to section 1811.
Males and females are infants until twenty-one years old
$$2506, 2508.

^2501.

(1792). Parent's obligation.

:

65 Ga. 400.

Until majority,

it is

of the father to provide for the maintenance, protection

the duty

and educa-

tion of his child.

As to the father's duty to maintain and educate 34 Ga. 554. Because the
father pays one account of his child, is no authority for the contracting of
another by the same party: 29 Ga. 371. A promissory note by the father to
maintain and educate a bastard child, is valid: 12 Ga. 342. Where the father
:

by his conduct becomes responsible for more than necessaries for his child 38
Ga. 231. Father cannot recover for the homicide of his minor child, but may
for the loss of the services of the child up to the time of majority 60 Ga. 321.
Father must pay a debt contracted by a minor child by his authority 25 Ga.
486.
Father must support his child, although such child has property 25 Ga.
696.
Support of the children by the stepfather may be voluntary, and he cannot then make any claim on them for it: 26 Ga. 380. Accountable to the
parents for the wages of a minor discharged without notice to parent: 53 Ga.
648.
A mother suing for her son's wages who was wrongfully dismissed from
:

:

:

:

service

:

61 Ga. 487.

Father cannot be deprived of custody of child when he furnishes proper
home and support 76 Ga. 480.
Father selling children's property illegally, using proceeds for their support,
has no right against them to which vendee subrogated upon recovery of property 76 Ga. 706.
Father being unable to support and educate child out of his own property,
ordinary may grant order allowing him to sell corpus of child's estate 80 Ga.
:

:

:

138.

Father cannot kidnap his own child

:

94 Ga. 257.

Until majority, the child
§2502. (1793.) Parental power, how lost.
remains under the control of the father, who is entitled to his services
and the proceeds of his labor. This parental power is lost
See notes to section 2503.
Father is the natural guardian, and entitled to the custody and management of the child 33 Ga. 195.
Father can relinquish or forfeit control of child only in mode recognized by
law: 76 Ga. 479.
To deprive father of custody of child because of unfitness, evidence must be
clear and convincing: 76 Ga. 479.
Laborer's lien may be enforced by widow, for labor of her minor children:
86 Ga. 215.
Although father living, held that mother could recover from railroad for injuries to child 93 Ga. 742.
The father is vested with control of his minor children, not the mother: 93
:

:

Ga. 370.
1.

By voluntary

contract, releasing the right to a third person.

When cannot revoke, section cited and construed 59 Ga. 556. Habeas corpus for a child, contract for relinquishment of control and custody to another:
54 (m. 1-14.
:

THIRD TITLE.— CHAPTER

257

2,

ARTICLE

§2503

1.

Legitimate children.

Terms of contract of father, relinquishing right to custody
must be clear, definite and certain: 76 Ga. 479.

of child to third

person,

By

2.

consenting to the adoption of the child by a third person.

Consent to adoption not revocable, except for good legal reason

By

3.

or his

abandonment

labor,

94 Ga. 410.

the failure of the father to provide necessaries for his child,

By

4.

:

§$2375-2387.

of his family.

his consent to the child receiving the proceeds of his

own

which consent shall be revocable at any time.

Minor allowed to contract for his services 60 Ga. 328. Where minor contracted for his labor to another as agent for his mother: 61 Ga. 487. Father,
although insolvent, may consent for the minor to receive the proceeds of his
:

62 Ga. 16.
Father suing for injury to child,

labor

:

it being shown that wages were paid to
show that child regularly accounted to him 72 Ga. 218.
consenting to employment of minor son, could not recover for

child, admissible to

:

Father, after
tort to him, if son could not 88 Ga. 210.
Such consent by no means implies manumission for balance of minority
necessary to recovery based on child being entitled to his earnings, to show
affirmatively that manumission is complete and final 94 Ga. 107.
:

;

:

5.

By

who thus assumes

consent to the marriage of the child,

in-

consistent responsibilities.
6.

By

5 ' 2375 "

cruel treatment of the child.

§2503.

(1794.) Mother's rights.

Upon

^eJ?

the death of the father, the* 2453

mother

is entitled to the possession of the child until his arrival at
such age that his education requires the guardian to take possession
of him.
In cases of separation of the parents, or the subsequent
marriage of the survivor, the court, upon writ of habeas corpus, may
exercise a discretion as to the possession of the child, looking solely

and welfare.

to his interest

See notes to section 2502.
Where the children were allowed to stay with their maternal grandmother
34 Ga. 253-256. Where mother adulterous, and the custody of the child given
to the father: 14 Ga. 657-660. Separation and allowance, custody of the child
Where the father of a
left by agreement with the mother: 33 Ga. Sup. 99.
colored minor child entitled to custody and control 36 Ga. 236. Where the
mother was entitled to the custody of minor children, as against a testamentary guardian 39 Ga. 174. Where the mother would have been entitled to the
control of a minor colored child, but yielded it to the father: 45 Ga. 558.
Ordinary has jurisdiction, by habeas corpus, to determine rights of husband
and wife living separate, as to possession of children 66 Ga. 336.
Father not entitled to custody of child as matter of right 68 Ga. 650.
This discretion is vested in trial court, not reviewing court 34 Ga. 99
:

:

:

:

:

59/555

;

60/416

;

68/650.

Laborer's lien

may be

enforced by widow, for labor of her minor children

86 Ga. 215.

In habeas corpus for child, averment that defendant an unfit person to have
custody, not full enough: 94 Ga. 410; 90/527.
The father is vested with control of his minor children, not the mother:
93 Ga. 370.
17

-

§§ 2504-2507

THIRD TITLE.— CHAPTER

2,

ARTICLE

258

2.

Illegitimate children, or bastards.
2
*25i6 23752387

§2504. (1795.)

Cruel treatment by parents.

Any

person

may

apply

to the ordinary of the county, alleging the cruel treatment of a child

-

by his father, who shall cite the father to answer the allegation;
and such ordinary may, at any time, hear evidence, and, in his discretion, appoint a guardian of the person of such child,
be entitled to the possession of him.
880 " 1

Ct

'

^) i62
$§2375-2887.

who

shall

Whenever any child un§2505. (4612 g.) Children, how protected.
before
the ordinary of the
^ er the age of twelve, shall be brought
county of such child's residence, upon the sworn allegation of any
such child was found under circumstances of destitution and suffering, or abandonment, exposure, or of begging, or that
such child is being reared up under immoral, obscene or indecent
influences likely to degrade its moral character and devote it to a
vicious life, and it shall appear to such ordinary by competent evidence, including such examination of the child as may be practicable, that by reason of the neglect, habitual drunkenness, lewd, or
other vicious habits of the parents or guardians of such child, it is
necessary to the protection of such child from suffering, or from
degradation, that such parents or guardians shall be deprived of the
custody of such child, such ordinary may commit such child to any
orphan asylum or other charitable institution established according
to law in this State which is willing to receive such child, or appoint
a proper guardian therefor, or make such other disposition of them
as now is, or may hereafter be, provided by law in cases of disorcitizen, that

derly, pauper, or destitute children.
<&25oi.

§2506.

(1796.) Mutual protection. Parents

tually protect each other,

and

and children may mu-

justify the defense of the person or

reputation of each other.
Section cited

:

63 Ga. 793.

—

General Note on Parent and Child. Where K. pays for medical services
rendered by a physician to the son of D., and sues D. for it 18 Ga. 457. As to
:

the father's liability for the debts of his child 28 Ga. 486. When the father
is responsible for more than necessaries on his child's account: 38 Ga. 227.
Father not liable for the second account where he notifies not to credit
29 Ga. 371.
Ordinarily, promise to pay implied from acceptance by one of another's
services; aliter as to son's care to old and infirm father, what should appear:
90 Ga. 581.
:

ARTICLE

2.

ILLEGITIMATE CHILDREN, OR BASTARDS.
S 3488

-

§2507. (1797.) Bastard.
lock,

A

bastard

is

a child born out of wed-

and whose parents do not subsequently intermarry, or a child

the issue of adulterous intercourse of the wife during wedlock.

THIRD TITLE.—CHAPTER

259

2,

ARTICLE

§§2508-2511

2.

Illegitimate children, or bastards.

Section cited where marriage legitimates, and as to the inheriting of
gitimates : 45 Ga. 577.
;

§2508. (1798.) Father's

bound

maintain him.

to

tion to support a contract

this obligation

is$ 2501

of a bastard

-

This obligation shall be good consideraby him. He may voluntarily discharge

this duty; if he fails or refuses to

Where

The father

obligation.

ille-

do

it,

the law will compel him.

on a father was held to be a good consideration for a
And this obligation is a good consideration for a set-

note of his 12 Ga. 342.
tlement made in trust for the benefit of the mother 15 Ga. 175. This obligation of the father in life does not bind his representative 47 Ga. 445, 450.
Action not lie against reputed father to recover amount expended in maintenance 77 Ga. 530.
:

:

:

:

§2509. (1799.) Mother's rights.

The mother

of a bastard

is

en-

titled to the possession of the child, unless the father shall legiti-

mate him
she

may

Being the only recognized parent,

as before provided.

exercise all the paternal power.

Rule stated here, that the mother generally entitled to the custody of 36 Ga.
Mother of a minor colored child has control of his services, when:
:

440.

53 Ga. 648.

§2510. (1800.) Inheritance by bastard.
able blood, except that given to them

Bastards have no inherit- ^cobb^'ps.
They may A

^^

by express law.

9

*

from their mother, and from each other, children of the ^ct§2g855 6
same mother, in the same manner as if legitimate. If a mother ^fH^ 5 ^
have both legitimate and illegitimate children, they shall inherit
alike the estate of the mother.
If a bastard dies leaving no issue
or widow, his mother, brothers and sisters shall inherit his estate
equally.
In distributions under this law the children of a deceased
inherit

>

bastard shall represent the deceased parent.
Legitimates on the paternal side not codistributees with the illegitimates
Also as to illegitimates inheriting from the mother and from each
other: 45 Ga. 574-577.
Before Act of 1816 mother's property escheated to State to exclusion of her
bastard children. History of this section: 94 Ga. 813.
Mother of bastard who has no full brother or sister, sole heir: 78 Ga. 770.
12 Ga. 332.

§2511.

By

(1801.)

intestate, leaving

brother or

sister,

legitimates

from

no widow or

illegitimates

.

If a bastard dies Act|61859,

lineal descendant, or

illegitimate

or descendant of a brother or sister, or mother, but

shall leave a brother or sister of legitimate blood, such brother or

descendant of such brother or sister, may inherit the estate
of such intestate; but in default of any such person, the brothers
and sisters of the mother of such bastard or their descendants, or
the maternal grandparents of such bastard, may inherit the estate
of such bastard, to be divided amongst said persons in accordance
with the degrees of consanguinity prescribed in the laws for the dis-

sister, or

tribution of other estates.

As to

illegitimates inheriting

:

45 Ga. 574.

^H^)

02

'
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§§2512, 2513

3,

Guardian and ward, how and by

ART.

SEC.

1,

260

1.

whom appointed.

Mother of bastard who has no full brothers or sisters, sole heir: 78 Ga. 770.
General Note on Illegitimates. Acts legitimating a bastard to no particular person, only changed the name of the party: 7 Ga. 512. May be made
legitimate by an act of the legislature 8 Ga. 210. Child made legitimate by
act of the legislature through the procurement of the father is his lawful
child, and upon the death of any of his children, inherit from each other: 25
Ga. 638. Agreement between guardian and ward to settle part of her property

—

:

on their bastard child is not void 28 Ga. 136. Issue of marriage after desertion of her husband for nineteen years and a half, not bastards lex loci governs
as to legitimacy 34 Ga. 407.
:

;

:

CHAPTER

3.

OF GUARDIAN AND WARD.

ARTICLE

1.

THEIR APPOINTMENT, POWERS, DUTIES, LIABILITIES, SETTLEMENTS,
RESIGNATION, ETC.

SECTION
HOW AND BY WHOM
§2512.
either

—

1.

APPOINTED.

Guardians of minors may be
(1802.) Kinds of guardians.
Natural guardians. 2. Testamentary guardians. 3. Guard-

ians of person

A

1.

and property, or

either.

The father, if alive, is the nat§2513.
mother is the natural guardian. The
Cobb 3k ura, l g ual*dian; if dead, the
A
851 2,
demand
or receive the property of the child
tural
cannot
na
guardian
p lVi
2

Cobb

A

(1803.) Natural guardian.

322

4

"'

and accepted by the ordinary of the
such natural guardian fail or refuse to give bond and

until a guardian's

county.

If

bond

is filed

may

surety, the ordinary

appoint another guardian to receive such

property.

Mother continued as guardian for child over fourteen years of age 64 Ga.
Mother by being guardian by nature has no wrongful control over the
mortgage debt of the child: 6 Ga. 401. Father allowed for his trouble to
:

259.

29 Ga. 194. Father is the
natural guardian of the child, and entitled to custody and control: 33 Ga. 196.
Section cited must give bond, to receive either the corpus or the income: 46
Ga. 543. Can in equity recover back the money paid to the mother when she
had given no bond and could not receipt for it 46 Ga. 559-561. Section cited
and can get the money where paid to natural guardian for ward, who had no
legal right to receive it 46 Ga. 557, 561. Payment to the mother who had not
retain the interest on a fund received as guardian

:

;

:

:

given bond

:

46 Ga. 538-542.

;

THIRD TITLE.—CHAP.
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3,

Guardian and ward, how and by

§2514. (1804.)

Testamentary guardian.

ART.

1,

SEC.

§§2514-2516

1.

whom appointed.

Every father may, by

will,

851 " 2 '

^f^i

appoint guardians for the persons or property, or both, of his children, and such guardians shall not be required to give bond and
security, except in case of waste committed or apprehended, or
property coming to the ward from sources other than the father's
will,

when

guardian

the ordinary shall require the same.

bond

fails to give

If a testamentary

as required, the ordinary

may

dismiss

him as guardian and appoint another, or may appoint another
guardian for the property thus accruing. In all other respects
a testamentary guardian shall stand on the same footing with
other guardians appointed by the ordinary.
Where testamentary guardian, not having given bond and security, could
not recover in the property from the administrator: 16 Ga. 364. When the
wife being divorced cannot appoint a testamentary guardian, husband surviving 33 Ga. 195. Testamentary guardian cannot by will transfer the custody
of the ward to another 33 Ga. 195.
Executor of will as such is not entitled
to the custody of minors 34 Ga. 253. Mother as guardian by nature or nurture has no control of the estate of the minor: 6 Ga. 401.
One cannot appoint testamentary guardian for children of another, and
such appointee held property devised as trustee for such children 79 Ga. 398.
Husband's will, exempting wife from accounting for profits of estate, and
naming guardian of children in event of her death, constituted her testamentary guardian 90 Ga. 236.
Generally bond for property willed to ward, not required of testamentary
guardian 90 Ga. 237.
:

:

:

:

:

:

The mother,

§2515. (1805.) Appointed by widows.

if

a widow, shall A

4

^^

|'

35

have the power by will to appoint testamentary guardians for such
children as have none, as to their persons, and as to such property
as they may inherit from her.

^^^

§2516. (1806.) General guardian. The ordinary of the county of
the domicile of a minor having no guardian shall have the power of ^obl50
appointing a guardian of the person and property, or either, of such$$2452 2504

^

>

child.

If the

a guardian

is

guardian, and

ward

shall be above the age of fourteen years before

appointed, he shall have the privilege of selecting a
if such selection be judicious the ordinary shall ap-

The ward having once exercised this privilege cannot
again, except upon cause shown for the removal of the first

point him.

do so

selection.

Order of appointment must show jurisdiction of the person or property in
Court of ordinary as
7 Ga. 362.
is appointed
to testate and intestate estates is not a court of limited jurisdiction, but
jurisdiction is presumed 14 Ga. 27. Appointment of a guardian of a free
•person of color being a matter of record, not provable by parol: 14 Ga. 185.
Selection of guardian by a minor at the age of fourteen years 14 Ga. 594.
New guardian appointed when the letters of the older one are revoked: 50 Ga.
334 6/432.
Letters of guardianship should be taken out in the county of
minor's residence: 15 Ga. 414. When ward arrives at years of discretion, can
select the residence 18 Ga. 5.
Ordinary cannot appoint a guardian for an
the county where the guardian

:

:

:

;

:

-

THIRD TITLE.— CHAP.

§§2517-2519

3,

Guardian and ward, how and by

ART.

1,

SEC.

262

1.

whom appointed.

infant who resides out of the county: 25 Ga. 613. Custody of the child
awarded to the father under a habeas corpus, he having been appointed guardian by the courts of Alabama where the child resided 33 Ga. 195. Where
:

an Alabama court could not appoint a guardian for a child who resided in Georgia: 34 Ga. 253, and see section 1827. Legislature may authorize the ordinary
of any county to appoint a particular person of that county, although the
minor live in another county: 20 Ga. 375. Appointed by the inferior court
before the power was vested in the ordinary 25 Ga. 694. Estoppel of the
guardian from saying that the ordinary appointing him had no jurisdiction
25 Ga. 696. Superior court ordering the appointment of a guardian ad litem,
entered nunc pro tunc on the minutes 27 Ga. 555. Decision of the ordinary
in appointing a guardian appealed to the superior court, wishes of the parent
to be considered. And no one has a right to guardianship of infant under
fourteen except his own 31 Ga. 716. What must be done to carry out choice
of ward in selecting guardian after he becomes fourteen years of age 50
Ga. 332.
Guardian appointed at chambers, void, and his returns of no effect: 72 Ga.
:

:

:

:

:

125

;

see also 87 Ga. 74.

There

is no such thing as a de facto guardian
72 Ga. 125.
on death of ancestor, vests in heir, not in his guardian 72 Ga. 189.
Ordinary of county of father's domicile at death could appoint guardian for
deceased's children although they were removed to Alabama, pending proceedings, and guardian appointed there: 74 Ga. 539.
Surety on guardian's bond appointed in 1867, liable to extent of penalty for
all property of ward received by guardian, no matter from what source, after
bond signed 88 Ga. 722.
Guardianship awarded to wealthier of contestants 91 Ga. 90.
:

Title,

:

:

:

If a minor is non§2517. (1807.) Of property of non-resident ward
resident, but has property in this State, the ordinary of the county
.

where the property
trol only over
It

is

may

appoint a guardian,

who

shall

have con-

such property.

should appear that the ward lived in the county or had property there:

7 Ga. 365.

Act 1828,
Act 1845,
OODD, 835.
Acts

1878,

In the appointment of guardians
the widowed mother shall have the preference, upon complying with
the law.
Among collaterals applying for the guardianship, the
nearest of kin by blood, if otherwise unobjectionable, shall be preferred males being preferred to females.
The ordinary, however,
in every case may exercise his discretion according to the circumstances, and if necessary, grant the letters to a stranger in blood.
§2518. (1808.) Mother guardian.

—

Effect of judgment awarding guardianship to one collateral kinsman in a
contest for administration 31 Ga. 694-698. Effect of dying request of parents
as to guardianship of the child 31 Ga. 716. Executor as such not entitled to
the custody of the testator's children 34 Ga. 253. This section construed, and
when the nearest kin by blood to be preferred 44 Ga. 485. The mother as
guardian by nature has no control of the child's estate: 6 Ga. 401.
One who had custody of minor during father's life, etc., und-er contract, en68 Ga. 87.
titled to guardianship, rather than next of kin
:

:

:

:

:

Acts

1876,

§2519. (1809 a.) Married

women

women may

be guardians, 'when.

shall be authorized to act as guardians for their

Married

minor

chil-
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ART.
whom

1,

SEC.

1.

§§2520-2527

appointed.

dren by a former husband, by complying with all the requisitions
required by law of other guardians in this State.
This section held not changing existing law

:

73 Ga. 322.

§2520. (1809.) Appointment of clerk or stranger. If there be no application for letters of guardianship, and a necessity for a guardian
exists, the ordinary, after giving notice for thirty days,

may

^vf26.}™
45

^f*^ ^36
vest Aco^503 39
'

such guardianship in the county guardian, clerk of the superior
court of the county, or in any person or persons residing in said

county,

whom

he shall deem

fit

and proper

in his discretion, requir-

ing bond and security as in other cases.
§2521. County administrators county guardians.

County adminis- Actsi89o-i,

county guardians, and shall accept all appointments as guardians in cases where there is no application for
letters of guardianship, and a necessity for a guardian exists.
County administrators shall give another
§2522. Bond as such.
bond with good security, to be judged by the ordinary, in the sum
of five thousand dollars, payable to the ordinary for the benefit of
all concerned, and shall be attested by him or his deputy, conditioned
for the faithful discharge of the duties of county guardian, as required bylaw; suits thereon maybe brought by any person aggrieved
by the misconduct of the county guardian, as provided by law for
suits on the bonds of other guardians.
trators are ex

officio

3376 *

The ordinary shall grant to said
§2523. Letters of guardianship
county guardian separate letters of guardianship upon each appoint.

ment; he shall be subject to

all liabilities,

and entitled

to all the

rights and emoluments prescribed for other guardians, and shall be

governed by the law provided for other guardians.

The ordinary shall require additional
bonds, or an additional bond with security, whendeem it best for all parties concerned, or whenever it

§2524. Additional security.
security

upon

ever he

may

shall be

made

all

to so appear to said ordinary

by any other person

in

interest or as prochein ami.

§2525. Lain as

to

county administrator applicable.

All the provi-^ 3376

-

Code creating the county administrator, applicable to
the duties and powers conferred by this Article, are made part of
sions of this

the same.

Guardian of bastard. The ordinary may appoint $ 2507
a guardian for the person and property of an illegitimate child in
all cases where he may deem it necessary
§2526.

(1810.)

-

Every application to be ap- ^obhSk.
§2527. (1811.) Notice of application.
pointed guardian of a minor under the age of fourteen years, other ^ 3359 3367
than the child of the applicant, shall be made to the ordinary, and
notice thereof given by him in some public gazette of this State, at
At the reguleast thirty days before such letters shall be granted.
>

-
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3,

Guardian and ward, how and by

ART.

SEC.

1,

264

1.

whom appointed.

term next after the expiration of the notice, the letters may be
granted either to the applicant or some other person, in the discretion of the court.
In the meantime a temporary guardian may be
appointed under the same rules as apply to the appointment of temlar

porary administrators.
Discretion on appeal from the court of ordinary vests in the superior court:
Habits, character, etc., of applicant, inquired into: 44 Ga. 485.
Nearest kin by blood preferred 44 Ga. 488.
Appointment of guardian in vacation, without notice, void: 87 Ga. 74. See
72 Ga. 125.

31 Ga. 716.

:

Minor being under fourteen years old, neither contestant entitled in law.
Ordinary or judge, on appeal, may or not ascertain child's preference: 91
Ga. 90.
Guardianship awarded to wealthier of contestants 91 Ga. 90.
:

A

82

Oobi

32o

Acti826,
Aeti84i,

Cobb, 333.
Acts 1851-2,
1857, p. 6i.

§2528. (1812.)

Bond and

Every guardian appointed by the

oath.

ordinary, before entering on the duties of his appointment, shall
well and truly
to
take before the ordinary
J
J an oath, or affirmation,
'

'

perform the duties required of him as guardian, and faithfully to
account with his ward for his estate; and shall also give bond with
good and sufficient security, to be approved by the ordiuary, in
double the amount of the supposed value of the property of the ward,
for the faithful discharge of his duty as guardian; such bond shall
be payable to the ordinary and his successors. A substantial compliance as to all matter of form shall be sufficient.
As to the establishment of a copy, and as to the liability of the securities on
the bond 1 Ga. 355. When the new appointment of a guardian is void, before
vacating of the old, so also is the bond of no avail 6 Ga. 432. Where the notice of want of bond would not affect a purchaser bona fide from the guardian
without notice 64 Ga. 78.
Guardian may agree with surety to invest all of the ward's money in bonds
and deposit them with surety to indemnify him against loss as such: 70 Ga.
:

:

:

454.

Female guardian's
riage

:

liability did

not cease upon letters abating by her mar-

73 Ga. 319.

Guardian liable to ward for proceeds of check belonging to ward, whether
check properly indorsed or not 93 Ga. 648.
:

A
20
cobb 32o

^obb

827

A
(jobu''":39

§ 25 ^9.

m & ^ie

(1813.)

D0D(1

of the oath

and

giv-

the appointment

^ e i n S made at a regular term. The bond when taken shall be recorded by the ordinary in a book to be kept by him for that purpose,
and the original kept of file in his office.
Appointment

Actflasei,

The taking

Taken in vacation.

m ^y be done at any time in vacation,

§2530.

in vacation, void: 72

Ga. 125; 87/74.

(1814.) Additional bond.

ment other property

If at

after the appoint-

shall descend, or come, or be given, or other-

wise accrue to the ward, the ordinary
give an additional

any time

bond with security

in

may

require the guardian to

double the amount of such
may appoint a

property, and on his failure to comply, the ordinary
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aud whenever

it

shall

come

to

the knowledge of the ordinary, either by annual returns or otherwise, that the

amount

bond and security of any guardian

to be of double the

amount

is

not of sufficient

of the property or funds in the

hands of such guardian, or that such bond and securities are otherwise insufficient in the judgment of such ordinary, it shall be his
duty to give notice to said guardian to come forward at the next term

and give additional security to said
new bond with good securities; and on failure to

of the court of said ordinary,

ordinary, or give a

the authority of said guardian shall cease; and said ordinary
shall appoint, in terms of the law, a guardian to take the place of

do

so,

said defaulting guardian.

Order accepting a new bond with security in place of the old, and declaring
the former security discharged, is valid 56 Ga. 304.
Discretion to require additional bond is cumulative surety liable for all
future defaults though additional bond taken 88 Ga. 724.
:

;

:

§2531.

(1815.)

New sureties.

If

one or more of the sureties on the$ 3400

-

guardian's bond shall die, or become insolvent, or remove from this
State, or from other cause the security becomes insufficient, the ordinary may, of his own motion, or at the instance of any relative of
the ward, require the guardian to give other and sufficient security,
and on his failure so to do in compliance with such order, the court
shall revoke his letters of guardianship, and appoint some other per-

son in his place.

When

accepting new securities on a bond was valid 56 Ga. 304, 305.
After death of surety, if ordinary recognizes guardian as such without requiring additional security, guardian's acts are valid: 80 Ga. 138.
:

§2532. (1816.) Proceedings in case of misconduct. If the ordinary Aq*^9 |'12
knows, or is informed, that any guardian wastes, or in any manner ^obh^Vr.

mismanages the property, or does not take due care of the mainte- ^obtfsbi.
nance and education of his ward according to his circumstances, or AJ^^g'26
refuses to make returns as required by law, or for any cause is unfit
for the trust, the ordinary shall cite such guardian to answer to such

charge at some regular term of the court, when, upon investigation
of his actions, the ordinary may, in his discretion, revoke his letters,
or pass such other order as in his judgment is expedient under the
circumstances of each case.
The being a Universalist or infidel, no ground for removing a guardian 41
Ga. 185.
Infant may maintain bill in equity, by next friend, against guardian for
misappropriation of funds 76 Ga. 422.
:

:

The surety of any guardian on Aco^ |'14
§2533. (1817.) Motion by surety.
his bond, or, if dead, his representative, may at any time make A 1 1 3'
J* b ^

complaint to the ordinary of any misconduct of his principal in the
discharge of his trust, or for any other reason show his desire to be
relieved as surety; thereupon the ordinary shall cite the guardian to

17

§§2534, 2535
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appear at a regular term of the court, and show cause why such
surety shall not be discharged; and upon hearing the parties and
their evidence, the ordinary may, at his discretion, pass an order
discharging such surety from all future liability, and requiring such
guardian to give new and sufficient security or be discharged from
his trust; such new sureties shall be liable for past as well as future
waste or misconduct of the guardian. And such discharged surety
shall be relieved only from the time the new security shall be given.
If new security is not given, and the guardian's trust is revoked, the
discharged surety shall be bound for a true accounting of such
guardian with the new guardian, or his ward, if no other guardian is
appointed.
The death of a surety shall be a sufficient ground for

from future

on application of his representative and the granting of the order.
In all cases where letters of
guardianship are revoked, the sureties on the bond are liable for all
the acts of the guardian in relation to his trust up to the time of
his discharge

his settlement with the

liability,

new guardian

or his ward.

How surety to be discharged under this section

56 Ga. 304-306. Discharged
only from future liability under Act of 1805, new sureties bound for past and
future waste 1 Ga. 84, 356. Presumption where discharge of surety under
Act of 1805 is, that the court will so act as to protect the ward 1 Ga. 355.
Decree -against guardian of devastavit only prima facie evidence 1 Ga. 355.
Where the ordinary refuses to receive new sureties 15 Ga. 74. As to responsibility of both sets of sureties: 7 Ga. 549-551. As between themselves, last
sureties first bound for whole waste 77 Ga. 570. Discharged surety relieved
from time new security given second surety's liability primary he has no
right of contribution from first. Undertaking to contrary by first surety's
administrator, invalid his bondsmen not bound by it 94 Ga. 405.
:

:

:

:

:

:

;

;

;

S5031

-

§2534.

:

The revocation of

(1818.) Revocation does not abate suit.

guardianship shall not abate any suit pending for or
against the guardian, but the new guardian shall be made a party by
scire facias, as in case of the death of a party.
letters of

A
Cobb!

32o.
Ct
51 " 2,
'p 235?
1

5

p

w

Suit may be instituted
§2535. (1819.) Suit on guardian's bond.
a g a i ns t the guardian and his sureties on his bond in the same action
a ^ the instance of his ward, or a

i45

3504,8398
-

new guardian,

interested, without first suing the guardian;

or

and

any other person

if

the guardian

is

beyond the jurisdiction of the court, or places himself in the position of a debtor liable to attachment, or is dead, and his estate un-

may

be commenced against the sureties alone:
Provided, that the fi. fa. issued upon a judgment obtained against
the guardian and his sureties shall not be levied upon the property
of the sureties until a return of nulla bona as to the guardian, unless
the property of the sureties is being removed from the county. If
the failure to sue the guardian arose from his voluntary act, the
judgment against the sureties shall be conclusive in any suit against
him.
represented, suit
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See notes to sections in margin.
Section referred to and construed 57 Ga. 68. Proof of bare reception of
estate, no breach of administrator's bond: 6 Ga. 303. Measure of damages is
the aggregate of accruing principal* and interest 6 Ga. 303. Bill alleging
waste before discharge of the sureties 7 Ga. 587. Sureties on guardian's bond
not liable to suit under Act of 1820, until judgment against principal in his representative capacity 7 Ga. 31. Bill to ascertain liability of several sets of
sureties 7 Ga. 549. Adequate remedy at law, where discovery may be wanted
17 Ga. 52. Demurrer sustained to bill to adjust relative rights of sureties on
bond, there being adequate remedy at law 17 Ga. 123. Bill for devastavit
against guardian on different bond and sureties, if there is a charge of principal's insolvency 32 Ga. 63.
Return of nulla bona on an execution, to prove
devastavit in an action by ward against securities on bond 8 Ga. 351. More
than bare reception of ward's estate, necessary to charge security in action on
bond 1 Ga. 84. May at law in action on bond get such relief as could in
equity 9 Ga. 65. Judgment against guardian as such unnecessary statutory
bar to suit on bond same as on sealed instruments 10 Ga. 65. Suit by new
guardian on bond of the old one, must prove demand: 14 Ga. 594. Guardian
responsible by bond for only such property as is accessible to him 27 Ga. 56.
Liability of sureties secondary to that of the assignee, evidence in suit against
the assignee: 33 Ga. 372. Suit by minor against his guardian on the bond: 10
Ga. 65-73. Securities bound as required by law, and amendment making a judgment as against the guardian when it was against him as an individual, refused
39 Ga. 130. On the Act of 1851-2 31 Ga. 105. Guardian chargeable with more
assets than the amount sued on, credits applied to the excess, until that exhausted 56 Ga. 304. Guardian's returns as administrator not admitted in suit
against him as guardian 59 Ga. 212.
Decree against guardian on contest of creditors over fund, not admissible
in suit solely against surety when ward may sue surety alone 71 Ga. 50.
Where assets traced into hands of either guardian, burden is on defendants
to account for same 93 Ga. 648.
Each of two guardians is surety for the other on joint bond, and all sureties
liable for devastavit committed by either 93 Ga. 648.
:

:

:

:

:

:

:

:

:

:

;

:

:

:

:

:

:

;

:

:

§2536. (3385.)

A

ward may

sue his guardian.

When any guardian $ 34

°o-

shall fail or refuse to settle and account with his ward upon his
coming of age, such ward may institute his suit in the first instance
against his guardian and sureties without first suing his guardian.

"Where in suit by ward on guardian's bond need not aver and prove judgment
against him in his representative character 10 Ga. 65. No need to resort to
equity : 17 Ga. 123.
Infant may maintain bill in equity, by next friend, against guardian for
misappropriation of funds 76 Ga. 422.
:

:

Guardian liable to ward for proceeds of check belonging to ward, whether
check properly indorsed or not 93 Ga. 648.
:

§2537. (1820.) Removing proceedings

to

another county.

A guardian $8516.

whose residence is, or by removal or otherwise becomes, in a different p- 235
1855-6,
county from that of his appointment, may have the privilege of re- p- 145
moving the trust to the jurisdiction of the ordinary of his own
county, by first giving bond and good security to such ordinary, as
if first appointed by him, and filing a certificate of such fact with the
ordinary by whom he was appointed. He shall also obtain from such
.

-

.

-
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ordinary an exemplification of all the records concerning his guardand of the order passed transferring the same to the county
of his residence, which exemplification shall be filed with and recorded by the ordinary of said county, who shall then have the same
jurisdiction over such guardian as if first appointed by him.
The
sureties upon such guardian's first bond shall be liable only for past
misconduct; the sureties upon the new bond shall be liable for both
past and future misconduct.
ianship,

Old sureties relieved from further responsibility under Act of 1812: 6
Ga. 432. Discharged security on bond released from all further responsibility,
while those substituted in their place liable for past and future 1 Ga. 84. As
to evidence of the guardian's bond 1 Ga. 368, 355.
:

:

*lml%S.'

Guardian ad litem. Whenever a minor is interested
pending in any court in this State, and has no
guardian, or his interest is adverse to that of his guardian, such
court shall have power to appoint a guardian ad litem for such minor,
which guardian shall be responsible to such minor for his conduct in
connection with such litigation, in the same manner as if he were a
§2538.

any

in

(1821.)

litigation

regularly qualified guardian.
See notes to sections in margin.

When motion

for, and when infant should appear by guardian ad litem: 13
Equity's power to appoint: 2 Ga. 73. Decree not to be had until
such guardian appointed, whether there is a regular one or not: 13 Ga. 24.
Judgment against a lunatic is valid, although the guardian who accepts the
trust does not act 23 Ga. 168. Section cited, when the child's interest was adverse to the guardian, and sued by next friend: 45 Ga. 310. Minor suing by
next friend 48 Ga. 554. A wrong charge in regard to the appointment of a
guardian ad litem: 48 Ga. 648. "Where there was no guardian ad litem, and yet
the decree was not void 53 Ga. 514. When neither the guardian nor purchaser
could hold the ward's property wrongfully 55 Ga. 21. Section cited 60 Ga.

Ga. 467.

:

:

:

:

:

665.

Guardian ad
has no guardian

litem,
:

appointment

of,

proper, where minor served with bill and

67 Ga. 247.

Acceptance of trust by guardian ad litem, and proper exercise of discretion
making appointment, presumed 67 Ga. 546.
One filing bill for himself and minors, cross-bill filed, and decree rendered
against minor's estate, minors were bound, although no guardian ad litem.
Especially where money borrowed, for which decree had against trust estate,
was used to pay taxes, etc., for said estate 69 Ga. 672.
in

:

:

Minor may recover on proof

of title in him,

though suit by guardian and

his

letters not produced. If guardian necessary, court should appoint: 72 Ga. 189.

Administrator represents minor distributees, and they are bound by de72 Ga. 726.
Administrator appointed guardian ad litem and not declining, order making
minors parties unnecessary 72 Ga. 726.
Not necessary to have guardian ad litem appointed for ward upon application
of guardian to sell real estate 80 Ga. 138.
Though guardian ad litem did not formally accept appointment until after
order for sale granted, cured here by other acts: 81 Ga. 370.
cree

:

:

:
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liabilities of guardians.

2.

THE POWERS, DUTIES AND LIABILITIES OP GUARDIANS.

The power of the
(1822.) Power and duty of guardian.
person
of
his
ward
is
the
guardian over the
same with the father
§2539.

over his child, the guardian standing in his place; and in like manit is the duty of the guardian to protect and maintain, and, ac-

ner

cording to the circumstances of the ward, to educate him.
Buying land with the ward's money, he holds it in trust for the ward: 54
Power of as to taking notes: 55 Ga. 89. Section cited, as to policy
690.

Ga.

,

since the Code, as to guardian's taking charge of the estate for the ward, after
it

has been duly administered 60 Ga. 665.
Right to custody: E. M. Charl. 119.
:

Every guardian, within twelve months Acob™ 98i2.
after his appointment, and by the first Monday in July in every year ^obb^kz.
A
thereafter, shall make a return to the ordinary under oath, making cobb^32o.
an accurate exhibit of all the property of his ward received by him Ac'obbf333
up to that time and since his last return, together with an account Acobb^4
current of his receipts and expenditures, accompanied with the Apct|7^ 851 2
vouchers for the same, and any other matter connected with the 1 ®55
said property, which said returns shall be examined by the ordinary, Hjj^p'jjj'
and if found correct shall be allowed by him and entered of record $$ 3516 3491
with the vouchers; and the judgment thus rendered by the ordinary
shall be prima facie evidence of the correctness of said return in
favor of said guardian. If the guardian shall have removed beyond
§2540

(1823.) Returns.

.

"

'

^
'

the limits of this State, the oath of his surety shall be sufficient to
verify the return,

may make

and

if

his returns

the guardian be dead, his representatives
as

provi ded in case of deceased adminis-

trators.

No vouchers allowed by the court of ordinary, yet guardian may prove debt
paid after, although contracted before dismission 1 Ga. 475.
Returns allowed are prima facie evidence of their correctness, and the burden of proof is on
the one attempting to impeach them 5 Ga. 29 15/451. Admission that he had
not made regular returns in the guardian's answer casts suspicion on the fairness of the settlement: 6 Ga. 419. Judgment passing returns to record: 10
Ga. 65-68. His returns estop the guardian from denying that the property belonged to his ward 11 Ga 258. Where the fact that the annual profits are not
sufficient for the education and maintenance of the ward appears from the
returns: 20 Ga. 325. Vouchers, how admissible in evidence, the guardian's
receipts to himself, the receipts of the attorney for the guardian, not sufficient
proof without further evidence
22 Ga. 312. Failure to make returns by
guardian, a breach of trust and duty: 24 Ga. 558. Administrator of deceased
guardian cannot make his returns to the ordinary, and failure to make returns of
interest does not preclude guardian from two and a half per cent, commission 29
Ga. 82. Guardian required to deliver to receiver property appearing from his
:

:

;

:

:

:

-
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last returns to belong to his ward 33 Ga. 271.
Where the guardian purchases
land with ward's means, the ward through next friend may elect to take either
that land or fund 48 Ga. 554. Charged with cash received as administrator,
bound, and cannot show that in fact it was notes on persons since insolvent 57
Ga. 226. When returns by the guardian in Confederate money protected 39
Ga 96. Effect of approval of the annual returns by the ordinary, is giving his
tacit consent to the items of expenditure of more than the annual profits of the
ward's estate 61 Ga. 452.
:

:

:

:

:

Original returns of administrators, etc., not admissible in evidence; must
have exemplification of return, and judgment allowing: 67 Ga. 466. Returns
only prima facie evidence may be explained by parol 45 Ga. 520
59/213
68/399 59/228. Returns of one appointed guardian at chambers, of no effect
and inadmissible 72 Ga. 125. Unapproved return without vouchers attached,
made after discharge for failure to make returns, properly rejected in suit on
bond 79 Ga. 274. Pleading which attacks duly allowed returns should specify
items and grounds of attack. If allowance procured by fraud, returns vitiated
only so far as fraud extended 89 Ga. 656.
;

;

:

;

:

:

:

185

Acti799
2
'

Actsi859
p. 37.

'

Every guardian shall be
§2541. (1824.) Amount of expenditure.
a ll° we(i ai l reasonable disbursements and expenses suitable to the
circumstances of the orphan committed to his care.
But the
expenses of maintenance and education must not exceed the annual
profits of the estate, except by the approval of the ordinary previously granted. The ordinary may, in his discretion, allow the
corpus of the estate, in whole or in part, to be used for the education and maintenance of the ward.
Guardian's duty where annual profits are not sufficient for the education
and maintenance, and when he can encroach on the corpus of the estate:
15 Ga. 451. In annual returns made by guardians, allowed reasonable expenses,
although it exceed the income 29 Ga. 582. The fact must appear from the
annual returns, as to the condition of the minor's estate, to justify any encroachment on it: 29 Ga. 325. Circumstances may justify, if necessary, the expenses
20 Ga. 6.
for advanced education which the husband of the ward may ratify
Suit against guardian for dentistry for the ward, without proof of its value,
verdict for defendant 30 Ga. 37. Disbursements should be allowed guardian
living out of the county where the ward's property is 23 Ga. 489. What disbursements are proper the guardian should decide, being entitled to control
the corpus of the legacy 26 Ga. 148. Disbursements to be out of interest, and
the rule of interest as against the guardian 29 Ga. 82. Clothing for minor
provided for in marriage settlement good, as an executed trust; and as to
guardian's commissions: 29 Ga. 758. Section cited, income not spent one year,
but the balance used the next year, is not improper corpus only to be touched
by leave of the ordinary 55 Ga. 89-93. Auditor's report conclusive as to an
expense by the guardian, and credit not allowed: 59 Ga. 529. Section cited;
the approval of the regular annual returns of the guardian by the ordinary,
before the final settlement, is consent to his expending more than the profits:
61 Ga. 452. Section cited where the corpus of the estate was encroached on by
the guardian without order of court of ordinary, the ward not bound by this
unless settles with full knowledge of the facts: 59 Ga. 793-796; 20/7; 27/78.
Cited, and superior court may decree sale of corpus for maintenance and
education 70 Ga. 806. Cannot use corpus without order of court discretion to
encroach on corpus belongs to ordinary alone ordinary may ratify returns
:

:

:

:

:

:

;

:

;

:

;

;
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showing corpus encroached on 72 Ga. 538, 558. Value of services by beneficiary
from his charges for supplies: 72 Ga. 558. Quality
of board, clothing, etc., supplied,' proved by one who knew their value when
:

to administrator, deducted

furnished

:

72 Ga. 558.

Construed with section 3431 72 Ga. 564.
Father unable to provide suitable education for child, ordinary
him to use corpus of estate in his hands as guardian 80 Ga. 138.
:

may permit

:

annual profits ^^f' 2598
of the estate of any orphan, with or without a guardian, are not
sufficient for his education and maintenance, and the ordinary shall Acts^ises-e,
not allow the corpus of the estate to be used for such education and
maintenance, it shall be the duty of the ordinary forthwith to bind
out such orphan for the whole or such part of the time of his minority as to him shall seem best, and on such conditions as will most
promote the interest of such orphan, in all cases requiring that
such orphan shall be allowed to attend the nearest school, where
education is free to him, at least three months in the year.
§2542. (1825.) Binding out indigent orphans.

If the

'

^^^

Wrongful charge
strued

orphan

55 Ga. 93.

:

of the court as to: 20 Ga. 327.

On the Act

Section cited and con-

of 1799, as to the ordinary binding out the

15 Ga. 451, 452.

:

duty of the ordinary A<?^313>
and of the guardian of such orphan to be informed as to his treat- $ 2604
ment, and on complaint of ill usage, or any condition broken, the
ordinary shall bind such orphan to some other person.
§2543.

(1826.) El treatment.

It shall be the

'

-

§2544. (1827.) Failing

make

to

returns.

a docket of all the guardians liable to

upon the

any one

shall keep Acob b64 30 4
returns to him, and j^-1850

The ordinary

make

do so by the time required by law, he A^°^Jg°g
shall cite the said guardian to appear and show the reason for his $^'Mm
delay; and every guardian who shall fail or refuse to make his return before the end of the year, shall receive no commission or compensation for any service done during that year, unless by special
order of the court of ordinary, exonerating him from all blame.
failure of

to

Guardian should make regular returns or suffer the consequences 22 Ga.
Guardian admitting he had not made regular returns, casting suspicion
on the fairness of the settlement: 6 Ga. 419. Under Act of 1792 (Cobb, 306),
guardian did not thus forfeit commissions: 29 Ga. 82-102. Guardian entitled
to commission of two and a half per cent, on all interest accumulating in his
hands, notwithstanding the failure to make a statement thereof in his annual
returns case of administrator, but same rule applies to guardians: 60 Ga. 316.
:

317.

;

§2545. Guardians

may

sell

estates for reinvestment.

By

order, in Acti 5 g889

'

term or vacation, of the judge of the superior court of the county of ^32,3135,
the guardian's appointment, any guardian may sell the whole or
any part of the estate of their wards, for reinvestment, upon such
terms and at such time and place as said judge may order.
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Before such application is made,
§2546. Notice of application.
such guardian shall publish once a week for four weeks in the newspaper in which county advertisements are usually published in the
county of said guardian's appointment, and if the property sought
to be sold is land, also in the county where the land lies, a notice

'

9

°2^

t>

3,

$'2538.

of his intention to apply for such order to sell

and

notice shall describe the property sought to be sold,
for

making the application, and the time and place where

plication will be made.

If said application is

made

which

reinvest,

and the reasons
said ap-

in vacation, the

may

hear and pass upon the same at any place within his
Said guardian shall,
judicial circuit, as business heard in chambers.
in his petition, fully describe the property sought to be sold, the
income thereon, the expense, if any, of keeping the same, the reasons for asking the sale, describe the property in which he wishes to
reinvest the proceeds, and whether he seeks to sell the property
privately or at public outcry.
Said petition shall be verified by the
oath of the guardian. The guardian shall cause a copy of said petition to be served personally upon each of his wards who is over the
age of fourteen, and shall also cause a copy of said petition to be
served personally upon one or more of the next of kin of said ward,
which next of kin shall be other than the guardian. Service of all
said copies shall be made at least ten days before the time of hearing
the application.
At the hearing the judge, before granting the
application, shall carefully examine into the matter, ,and satisfy
himself by evidence other than the verified petition, that said order
judge

to sell

The judge shall also approvided for the sale of trust estates

and reinvest should be granted.

point a guardian ad

litem, as

where minors are interested.
AC

c obb
A

n

3i9.
7
Cobb! 325.
ct 1851 " 2
p |5

A

'

$3445.

All other sales of any portion of the prop§ 254 ?- (1828) Sales.
er ty °f the ward shall be made under the direction of the ordinary,

and under the same rules and
by administrators of estates.

restrictions as are prescribed for sales

Compliance with statutory provisions when purchaser at own sales 8 Ga.
Jurisdiction need not appear on face of ordinary's order: 18 Ga. 526.
Private agreement for public sale, against public policy: 56 Ga. 40. Sale of
guardian without an order avoids the sale and is not curable 60 Ga. 677-679.
Section cited guardian could not sell a note for Confederate money without an
order of sale from the ordinary: 59 Ga 213. When no estoppel as against infants as to the sale of their property 59 Ga. 722-727. Sale void unless by order of ordinary 60 Ga. 403. Assignment of note by guardian gives purchaser
good title: 33 Ga 372. Minor cannot make legal sale of land to guardian;
:

236.

:

;

:

:

65 Ga. 323.

Authority to "legal guardian" here, in deed of gift before Code, gave power
exchange privately without order: 69 Ga. 832.

to sell or

Where

application

have guardian ad

litem

made by guardian

to sell real estate, not necessary to

appointed for ward: 80 Ga.

138.
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SEC.

§§2548-2551

2.

liabilities of guardians.

Guardian cannot sell ward's property at public sale to carry out private
arrangement made beforehand 80 Ga. 683.
Sale void, guardian having been appointed in vacation, without notice: 87
:

Ga.

74.

As to ward's ratification of guardian's illegal sale, accepting proceeds with
knowledge of facts, but not knowing sale illegal 92 Ga. 265.
Purchase by guardian at his own sale, voidable only at election of ward:
:

93 Ga. 420.

Guardian, under order to sell ward's land,
being ward's only interest: 93 Ga. 420.

may

sell

vested remainder

— this

Every renting of lands of an or§2548. (1829.) Renting of lands
phan, unless by special order of the ordinary, shall be in public to
the highest bidder, and under the same rules as sheriff sales, except
that credit may be given on good security.
.

§2549. (1830.)

May

contract for labor

.

Guardians

may make

con-

tracts for labor or service for the benefit of the estates of their wards,

Act

1866 '

^7
§$ 3182 3437
*

-

upon such terms as they may deem best, and all such contracts made
in good faith shall be a charge upon and bind said estates whenever
the same are approved by the ordinary of the county.
Only can bind his ward for such contracts as are allowed by law

:

59 Ga. 637.

and purchasing' plantation. When it is
manifestly expedient, guardians, under an order of the court of ordinary, may cause plantations of their wards to be managed and
§2550.

(1832.)

Cultivation

3182

-

cultivated for their benefit.
Order authorizing investment in land for cultivation, cannot be impeached
except for fraud 1 Ga. 475. Where order was procured by fraud, it is a nullity
in such investments guardians must use good faith 32 Ga. 266.
:

;

:

Any

^^Ik

guardian, in his discxetion, may invest any funds of his ward in his hands in stocks, bonds, AcoDb4 337
In every such case his return A t 1851,
or other securities issued by this State.
§2551. (1833.) Investment in stocks.

^ |2

shall set forth the time of such purchase, the price paid,

name

of the person

from

whom

and the ^| 2 ^g35,
3181

purchased.

As to investments of ward's funds without an order of court, section 3180
embraces guardians 39 Ga. 96-101. As to investments in Confederate notes
prior to Code 56 Ga. 410. Buying with the ward's money and taking the title
in the guardian's name, he holds that in trust for the ward: 54 Ga. 590.
Investing in Confederate money in good faith during the war, must show that the
guardian kept these funds separate from his own: 54 Ga. 291. When investment made in Confederate bonds, etc., by direction of the court, protected:
54 Ga. 605, 606. Taking a note wrongfully on a third party 55 Ga. 90, 91. The
burden as to the good faith of the transaction rests on the guardian where he
sets up investments in Confederate money for the ward: 52 Ga. 600; 59/213.
:

:

:

Where guardian

money of ward not in conformity to
time of investment 68 Ga. 167.
Cited, as to requiring guardian to retain investment in securities of other

law

;

invested Confederate

liable for its value at the

:

States: 71 Ga. 579.

Investment in lands ratified by wards, after majority, becoming parties to
guardian's suit to recover the lands 72 Ga. 475.
:

18

-
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ART.

8,

The powers, duties and liabilities

1,

SEC.
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2.

of guardians.

That investment was unauthorized, can be urged only by ward

:

72 Ga. 475.

847

Guardians shall be allowed the same
§2552. (1834.) Commissions.
commissions
for
receiving
and
paying
out the estates of their wards
^p^-ioo
Act 1857
Extra compensation and travelas are allowed to administrators.
|1
$$3484, 3489.
j U g expenses shall be allowed to them upon the same principles as to
^fs?

'

2

'

'

administrators.
Paid out of principal when no other fund, without his fault, to compensate
of 17 Ga. 223-225. Commissions out of interest for himself and attorney fees for collecting it in, two and one-half per cent. 29 Ga. 82, 758. And
this is so, although no statement thereof in his annual returns: 29 Ga. 758.

him out

:

:

§2553. (1835.) If there be two guardians.
or dies, or

If the guardian resigns

removed under any circumstances, no commissions

is

shall

be allowed for turniDg over the estate to anew guardian, or to the
new guardian for receiving the same; and where a guardian is removed for waste or gross mismanagement, no commissions shall be
allowed for any of his services.
"What cannot, as against the ward, be considered as
ing guardian 56 Ga. 40.

payment

to the succeed-

:

§2554. (1836.)

Sureties

bound,

etc.

If

the

appointment

of

a

guardian for any cause is declared void, his sureties shall, nevertheless, be responsible on the bond for any property which may have
been received by him by virtue or reason of his appointment.
$3186.

The guardian cannot bor§2555. (1837.) Contracts by guardians.
row money and bind his ward therefor, nor can he, by any contract
other than those specially allowed by law, bind his ward's property,
or create any lien thereon.
May

assign a note legally so as to convey title to

it
33 Ga. 372. Section
cannot render sureties liable on any contract
other than such as are especially allowed by law 39 Ga. 130, 133. Section
cited and construed, in reference to the purchase of property by the guardian
without order of the ordinary 59 Ga. 796. Cannot borrow money, and thereby
bind his ward 29 Ga. 637, 638. Stated 59 Ga. 637.
Guardian may agree with surety to invest ward's money in bonds and deposit them with surety to indemnify him 70 Ga. 454.
General Note. See section 1830 and notes.
:

cited, case of a note; guardian

:

:

:

:

:

—

§2550. (1838.) May appoint attorney.
The guardian may appoint
an attorney
in fact to act for him where he is unable to act himself,
*
$$3000, 3428.
and ho and his sureties are bound for the acts of such attorney as if
it were his personal deed.
Acts

1855-6,

i860,psi.

When

could appoint an agent to act

:

56 Ga. 410.
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ART.

3,

1,

SEC.

§§2557-2559

3.

Settlement of guardian, resignation, and letters dismissory.

SECTION

3.

SETTLEMENT OF GUARDIAN, RESIGNATION, AND LETTERS DISMISSORY.
§2557. (1839.) Settlements before the ordinary. A ward, on arriving
new guardian legally appointed, may apply to the

at majority, or a

ordinary for an order requiring the guardian to appear and submit
Such citation shall be served as
other citations, and shall be returnable to a regular term of the
to a settlement of his accounts.
If the guardian
proceed ex parte.

court.

may

appear as cited, the court

fails or refuses to

See general note at end of Chapter.
Settlements between guardian and ward, with full knowledge, binding: 59
Ga. 793. Right of appeal where the ordinary has given judgment for the ward
for money, under citation for settlement: 45 Ga. 478. Judgment for money
found to be due by guardian to his ward on settlement before ordinary, must
be collected by execution 58 Ga. 70. Where acknowledging service to a citation of the guardian out of the county did not give the court of ordinary jurisdiction: 48 Ga. 491. Where a compromise with a guardian, while a suit was
pending for a settlement, did not bind: 48 Ga. 555-560. Section cited, and is
not contrary to any clause of the State or United States Constitution 54 Ga.
In suing, guardian may introduce tax returns to show assets 56 Ga. 304.
180.
Rule for compounding interest against guardian 61 Ga. 554. Wrongful settlement by guardian with his successor will not avail him 61 Ga. 140.
At majority of ward the relation of guardian and ward ceases, except for
purposes of settlement 69 Ga. 599.
Petition of ward citing guardian to settlement here was in substantial compliance with this section 69 Ga. 724.
Cited in connection with distinction drawn between this case and 52 Ga. 15
69 Ga. 734.
:

:

:

:

:

:

:

Testamentary trustee, under terms of will here, could settle with minor
when she married, but compromise of her rights did not bind her:

beneficiary
74 Ga. 187.

The guardian shall, in
(1840.) At instance of the guardian.
manner, be allowed to cite his ward, or a new guardian, to
appear and be present at a settlement of his account.
§2558.

like

Read

in connection

with section 2565: 72 Ga.

§2559. (1841.) Duty of the court.
tion, the court shall proceed to

419.

Upon

examine

all

See also 74 Ga.

187.

the return of such cita-

the returns and accounts

may be produced by
and to make a full, fair and final settlement between
such guardian and his ward, making a full record of such final

of such guardian; to hear all evidence which
either party;

settlement.
In settlement with the ward, the guardian may show all reasonable disbursements and expenses: 55 Ga. 89, 90. Administrator also a guardian, settling with himself by taking notes as money, equivalent to conversion: 59
Ga. 213.
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1,
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3.

Settlement of guardian, resignation, and letters dismissory.

Guardian receiving Confederate money in good faith, is liable for its value
received, if he mixed it with his own funds: 67 Ga. 467. See also 52

when

Ga. 600; 54/291.
Application to remove cause to United States Court, after appeal from
court of ordinary to superior court, held too late: 68 Ga. 394.

$3316.

§2560. (1842.) Continuance. The court may allow such continuances as the principles of justice require.
Such other proceedings may be had
§2561. (1843.) Proceedings.
in the case as are usual in other causes in said court.

§2562. (1844.) Power of ordinary.
It shall be in the power of the
ordinary to order any property in the hands of the guardian to be
delivered to the ward or the new guardian, and also to issue an execution for any balance of money found due by the guardian to the
ward. If the ward does not appear, the court may pass an order

from the guardian, which balance
from that date until demanded by the ward

stating the balance found due
shall not bear interest

or

new guardian.

Section cited and construed 58 Ga. 72. Section cited 54 Ga. 180.
Courts of ordinary, as to orders in such cases, are of general jurisdiction,
and jurisdictional facts need not appear: 69 Ga. 724.
Cited in connection with distinction drawn between this case and 52 Ga. 15:
:

:

69 Ga. 734.
$3944.

If the guardian shall fail
§2563. (1845.) Enforcement of decision.
or refuse to deliver to the ward the property in his hands, ordered

by the court, the ordinary shall have power to attach
and imprison him in the common jail until he
comply with such order, such proceedings to be had in the

to be delivered

him

for contempt,

shall

issuing of such attachments as are usual in courts of equity.

When not liable, under the circumstances, to an attachment: 33 Ga. 271.
When a judgment for money was enforceable by execution, and not by aproccontempt: 58 Ga. 70-72.
Cited in connection with distinction drawn between this case and 52 Ga. 15
69 Ga. 734.
ess for

9

Aet i8!S4
Cobb, 329.

Any guardian, by having his final
ward attested by a judge, justice of the peace, or
notary public, may cause the same to be recorded by the clerk of
the superior court of the county of his residence, and the original,
or a copy thereof, shall be admitted in evidence on the same terms
§2564.

receipt

(1846.) Final receipts.

from

his

as registered deeds.

Where

defendant's answer acknowledging he had not made regular returns
the settlement: 6 Ga. 419. Where receipt by ward to
guardian in full did not convey title to him: 46 Ga. 284, 291. When receipt
by guardian to administrator did not estop the wards repudiating it when
they discovered the true circumstances: 46 Ga. 101.

cast suspicion on

$$8|io,2558,

§2505.

(1847.) Right of ivard

to

reopen settlement.

ment made between the guardian and ward

No

final settle-

shall bar the ward, at
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3,

ART.

1,

SEC.

3.

§§2566, 2567

Settlement of guardian, resignation, and letters dismissory*.

any time within four years

thereafter,

from calling the guardian

to

a settlement of his accounts, unless it is made to appear that the
same was made after a full exhibit of all the guardian's accounts,

and with a

full

knowledge by the ward of his legal

rights.

Binding if there was neither mistake, fraud, nor imposition; 20 Ga. 7.
To bind infants by settlement made by administrator with their guardian,
it must not have been fraudulent; as to permitting the bar of the statutes:

Where settlement not opened by bill in equity after lapse of
time: 29 Ga. 194. When settlement conclusive on the ward, when it is done
while fully cognizant of the facts: 59 Ga. 793.
27 Ga. 78.

Eeceipt in full acquiesced in four years, prima facie binding on ward. If
settlement made out of court, guardian should show condition of estate,
to what extent: 68 Ga. 741.
This refers, not to final settlement in the court, but only to settlements
72 Ga. 412.
Read in connection with section 2558 72 Ga. 419.
Sections 2565 and 3785 construed in pari materia; former does not embrace
fraudulent settlement latter does: 74 Ga. 187. Citing 24 Ga. 573.
Adult ward settling with guardian after full exhibit and with full knowledge, bound: 74 Ga. 187.

between the parties

:

:

;

Any guardian who, from Aq*^503 39
§2566. (1848.) Resignation of guardian.
age, infirmity, removal from the county, or for any other cause, ^pCtf<;1853 4,
'

"

may

desires to resign his trust as such,

apply to the ordinary hav- ^ 7
1

ing jurisdiction of the trust, setting forth the reasons therefor, and
also the

name

of

some suitable person willing

whereupon the ordinary shall

cite

'

pp

-

60 '

§§ 3515 3403
'

to accept the trust;

such person, and also the nearest

term of said court, and
the ordinary shall be satisfied that such change of guardians will
not be detrimental to the interest of the ward, and no good cause is
shown against it, he shall grant the prayer of the applicant, discharging him from his trust on the following condition, viz.: that
he shall forthwith deliver all property and pay all money held by
him as such guardian, upon a fair settlement of his accounts, to his
successor and upon the filing of the evidence of such settlement,
and the receipt in full of his successor, the guardian shall be discharged from his said trust. The ward shall have the privilege,
within five years after he comes of age, to reopen such settlement
and call for an account.
of kin of such ward, to appear at the next

if

;

Can make no new appointment until the other guardian' s place is vacated, by death, removal, or in some other way. 6 Ga. 432. Settling after
resignation the allowing to resign is no judgment of settlement of accounts:
;

52 Ga. 600, 604.

Where guardian cannot

relieve himself

by turning over to his

successor debts due to him from the successor: 61 Ga. 138-140.
Citation for settlement, by new guardian against former guardian, in nature
of devastavit; for acts prior to June, 1865, barred in 1870: 67 Ga. 466, 467.

m

3
Letters of dismission
§2567. (1849.) Letters of dismission.
&y f^ -^
be granted by- the ordinary to any guardian, upon his compliance ^Ysso 24

with the following provisions

Cobb
:

'

34 °'

-
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8,

ARTICLE

278

2.

and persons non compos mentis.

Letters of dismission are a bar as to matters covered by
aside for fraud or other good reason 72 Ga. 412.

them unless

set

:

1.

An

2.

An examination

application in writing, setting forth his full discharge of
the duties of his trust.
of his accounts

and vouchers by the ordinary,

to verify the truth of the petition.

Duty

of ordinary to

tions filed or not
3.

:

examine vouchers and verify account, whether objec-

76 Ga. 446.

The publication

of such application once a

week

for four weeks

in the public gazette where the legal notices of the ordinary's office

are usually published.
Section cited

ment
4.

;

guardian of free person of color appointed prior to abolish-

of slavery, the ordinary could not dismiss in 1868: 64 Ga. 37.

The examination

of

ordinary that the ward
26

^odd

324
40
Cobb 33"

A

is

any objections

filed,

and the proof

to the

of age.

§2568. (1850.) Disposition of money, etc., in hand. If it shall apthat such guardian has in his hands any money, property, or
ear
P

ward, the ordinary may cause the same, if money, to
be deposited in some solvent bank, and if other property, to be delivered to some proper person to be appointed by the ordinary, uneffects of his

der such restrictions as he may deem best for the preservation of the
property, and then grant the letters dismissory; or the ordinary may,
if he sees proper, pass an order requiring the guardian to retain the

Act

1858,

funds in his own hands at an interest not exceeding four per cent,
per annum, his sureties being still responsible therefor.
§2569. (1851.) Ward dying, guardian shall act as administrator.
When a ward shall die intestate, pending his minority, the guardian
shall proceed to distribute his estate in the same manner as if he
had been appointed administrator upon such estate, and the sureties
on his bond shall be responsible for his faithful administration and
distribution of such estate.
Section cited and construed 62 Ga. 574-580. As heirs of a deceased brother,
the wards could also recover from the guardian 55 Ga. 90-92. Guardian of a
deceased lunatic is also his administrator on Act of 1858 and section 1862
33 Ga. 452.
Not applicable where ward dies after coming of age, although he had never
had settlement with guardian 69 Ga. 599.
:

:

—

:

ARTICLE

2.

GUARDIANS OF LUNATICS, IDIOTS, AND PERSONS NON COMPOS MENTIS.
A

18,

Act,

840,

cVb

i45

u2

$1366.

The ordi§2570. (1852.) For whom guardians may be appointed.
nar i es °f the several counties of this State may appoint guardians
for the following persons, viz.:

Idiots, lunatics,

and deaf and dumb persons when incapable

of

and insane persons,
managing their es-
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Guardians of lunatics,

tates, habitual

idiots,

ARTICLE

3,

§§2571-2573

2.

and persons non compos mentis.

drunkards, and persons imbecile from old age or

other cause, and incapable of managing their estates.

Commissioner of a lunatic not known here, and there is no law for attaching lunatic's property through him 52 Ga. 24-29. Section cited 59 Ga. 680.
Guardian of a lunatic can sue in his own name for conversion of a lunatic's
:

property

:

:

21 Ga. 447.

Cannot appoint guardian for lunatic of another State
gia administered by court of equity 95 Ga. 357.

—his_estate

in

Geor-

:

Oath and bond, powers and duties. Guardians so
appointed shall take the same oath and give a like bond with guardians of minors, and their powers, duties, and liabilities shall be
the same, and be exercised under the same rules and regulations.
§2571.

(1853.)

Guardian cannot be deprived of ward's
and successor appointed

ters first revoked

effects
:

during insanity, unless

let-

89 Ga. 657.

The wife shall, in all A^^J8£ 42
cases, be entitled to the preference to the appointment as guardian,
and her bond and all acts as guardian shall be held and construed
§2572.

as

if

(1854.)

Wife

she were a feme

may

be

guardian.

_

sole.

4
A
§2573. (1855.) Examination of capacity to manage his estate. Upon c*^ £ 43
the petition of any person, on oath, setting forth that another is ^covJ^ms.

_

have a guardian appointed (or is subject to be committed Actj 5|855 6
to the Lunatic Asylum of this State), the ordinary, upon proof that ^H' p 70
ten days notice of such application has been given to the three
nearest adult relatives of such person, or that there is no such rela- ^^^
/
tive within this State, shall issue a commission directed to any
eighteen discreet and proper persons, one of whom shall be a
physician, requiring any twelve of them, including the physician, to
examine by inspection the person for whom guardianship (or commitment to the Asylum) is sought, and to hear and examine
witnesses on oath, if necessary, as to his condition and capacity to
manage his estate, and to make return of such examination and
inquiry to the said ordinary, specifying in such return under which
such classes they find said person to come. Such commission shall
be sworn by any officer of this State authorized by the laws of this
State to administer an oath, well and truly to execute said commission to the best of their skill and ability, which oath shall be
returned with their verdict.
"

liable to

'

'

'

^

Strictly construed with reference to the ten days notice here required:

The physician spoken

of is one licensed by the board of this State
Section cited and construed evidence on the trial 59 Ga.
675-680. Irregularity in proceeding will not vitiate 21 Ga. 447. Law does
not require proceedings hereunder to be recorded entering up judgment,
where verdict is in favor of sanity, unnecessary: 82 Ga. 686. Lunatic without guardian may sue by next friend, whether commission has issued or not:
89 Ga. 645.

64 Ga. 301

17 Ga. 595-597.

:

;

:

;

„

X
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Guardians

A
4
cob5 343

ARTICLE

280

2.

and persons non compos mentis.

Upon such return find§2574. (1856.) Return and appointment.
Q § ^ ne person to be as alleged in the petition, or within either of
ga j(j c asseSj the ordinary shall appoint a guardian for him or commit him to the Lunatic Asylum.
The applicants for a commission, or the
§2575. (1857.) Appeal.
person for whom the guardianship is sought, or any friend or relative for him, dissatisfied with the return of the committee, may,
upon paying all costs, and giving bond and security for all future
costs and damages, within four days after the report has been acted
on by the ordinary, enter an appeal to the superior court of the
county, where the issue shall be submitted to a special jury,
selected as in other cases; but the guardian appointed by the ordinary shall act as such pending the litigation.
i

°Anaiysis
p. 684.

A

of lunatics, idiots,

3,

i

34
343

cobb

may

enter an appeal in a lucid interval guardian ad litem for
void, but voidable, although refuses
to act on appointment 23 Ga. 168.

Lunatic

19 Ga. 581.

;

Judgment against lunatic not
:

§2576. (1858). Second application. When one application for
guardianship under this article has failed upon the merits, the
ordinary shall not issue a second commission, unless the petition is
verified

by at

least three respectable disinterested neighbors, in addi-

tion to the oath of the applicant.

§2577. (1859.) Witnesses. The ordinary may issue subpoenas for
witnesses to appear before the commission thus appointed, and on
their failure to appear, the ordinary

compel attendance as
8956

^hq

'

§2578.

whom

(1860.)

if

may

take the same steps to

the proceeding was before his court.

Proceedings

to

end a commission.

Any

person for

is appointed under this Article, upon restoration
and capacity, may personally or by attorney petition the
ordinary, setting forth the fact and praying the revocation of such
guardianship. Upon such petition the ordinary may examine into
the truth thereof, and if satisfied of its truth, and the guardian consenting thereto, the ordinary shall grant the prayer and order the

a guardian

to sanity

guardian forthwith to deliver over to such person his property,

money and
A ct
p

a55 " 6 '

^

effects.

§2579. (1861.) Issue, how

made and

tried.

the ordinary is not
guardian or any rela-

If

satisfied as to the truth of the petition, or the

tive of the applicant objects to the revocation of the letters,

the
ordinary shall require the sheriff to summon eighteen men, competent to serve as jurors, to appear before said ordinary on a day
specified, any twelve of whom, being duly sworn, shall constitute a
jury before whom shall be tried the issue as to the truth of the
application; upon a verdict affirming its truth, the ordinary shall
grant the prayer and order above specified.

Judgment on issue tried only conclusive as to his condition at the time of
such judgment: 23 Ga. 267.
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3,

ARTICLE

§§2580-2583

2.

and persons non compos mentis.

All the
§2580. (1862.) Other provisions same as general guardians.
provisions made in this Code as to the settlements of guardians of

minors, their resignation, letters of dismission, and distribution of
the estates of deceased wards, shall apply to guardians appointed

under this Article.
Under this section,

is

administrator of deceased lunatic: 33 Ga. 453.

Guardians of insane persons are
§2581. (1863.) Confining ward.
authorized to confine them, or place them in the Asylum, if such a
course is necessary either for their own protection or the safety of
others and a guardian willfully failing to take such precaution with
;

his

ward

shall be responsible for injuries inflicted

on others by such

ward.
§2582. (1864.) Proceedings by third persons.

When

there

is

no^^ ^
3

notice, refuses Act

1866
guardian for an insane person, or the guardian, on
|2
9
or fails to confine his ward, and any person shall make oath that \Hl' p4 377
such insane person, for public safety or other good and sufficient
reason, should not longer be left at large, the ordinary, or in his absence from the county, or when he is unable to act for any cause,
the judge of the superior court before whom said oath is made, shall
issue a warrant as in criminal cases for the arrest of such insane person, to bring him before him on a day specified; and said ordinary,
or in his absence from the county, or when he is unable to act for
any cause, the judge of the superior court, on an investigation of the
facts, may commit such insane person to the Lunatic Asylum, and if
necessary, cause him to be temporarily committed to jail until he
can be removed to the Asylum; and the expense of such confinement
and the proceedings shall be paid out of the estate of such insane
person, if any, and if none, out of the county funds. The fees of
the ordinaries of the several counties of this State, for making out
commissions of lunacy and all other services connected therewith,
shall be five dollars and no more; and the fees of sheriffs and bailiffs, for summoning juries and other services connected with cases
of lunacy, shall be three dollars and no more.
'

'

County not
sheriff are

:

liable for

74 Ga. 818

;

maltreatment of one jailed hereunder;

jailer

-

-

and

see also 72 Ga. 188.

It shall be the Aetsisso-i,
§2583. (1864 a.) Expenses of proceedings, hoiv paid.
duty of each ordinary of this State to draw his warrant upon the^8*-

treasurer of his county for such

sum

or

sums

as shall be actually nec-

essary or requisite to defray the expenses of trying every commission
of lunacy,

and

of carrying or conveying such insane person

from such

county to the State Lunatic Asylum, when such insane person shall
be lawfully committed to such Asylum: Provided, that no money
shall be drawn from the county treasury for the purposes herein set
forth, where the estate of such insane person is sufficient to defray
such expenses.

§§2584-2587

THIRD TITLE.— CHAPTER
Guardians

of lunatics, idiots,

3,

ARTICLE

282

2.

and persons non compos mentis.

County not chargeable with hack-hire of sheriff in executing lunacy warrant issued by ordinary authority to incur and pay such expenses is in
ordinary 82 Ga. 783 ; see 55 Ga. 252.
;

:

884 " 5

^^J

'

§2584.

Appointed without

The ordinaries

when in Asylum.

trial

of

the several counties of this State are authorized to appoint guardians for idiots, lunatics,

and insane persons, without a

section 2573, whenever

shall be

idiot, lunatic or

mitment

it

insane person

when

is

made

trial, as in

them that such
Asylum upon com-

to appear to

in the Lunatic

shown by the certificate of the superintendent of the lunatic asylum in which the party is confined, that
such person is hopelessly insane, and it is necessary for such idiot,
thereto, or

it is

lunatic or insane person to have a guardian to take charge of his

property.
§2585. Rules governing such guardians.

4ct|91882

"

)

Such guardians

shall be

appointed under the same rules and regulations as govern the appointment of guardians for minor children, and the ordinary of the
county where such idiot, lunatic or insane person lived at the time
he was sent to the Asylum shall have jurisdiction of the appointment of such guardian.
3,
Physicians actually engaged in
§2586. Physicians to be on jury.
the practice of their professions shall be liable to serve as jurors in
the examinations of persons for whom guardianship or commitment
to the Lunatic Asylum is sought, and nothing in this Code shall be
construed to exempt such physicians from jury duty in such examination of said persons.

4ct| 1887,

Pay

§2587.

of jurors in lunacy trials.

)

cases of lunacy, shall

draw

Ordinaries,

their warrant

upon

the'

upon the

trial of

county treasurer

in favor of each juror serving at such trial, for one dollar for each

day such juror shall serve, which amount the county treasurer shall
pay out of the funds in his hands levied to pay jurors, or any other
funds not otherwise appropriated.

—

General Note on Guardians op Lunatics, Etc. Proof of insanity by opin6 Ga. 324. Not proved by the reputation of
a neighborhood 6 Ga. 287. Not proved by the opinions of ordinary persons,
ion of physicians in a will case

:

:

unless they give the facts on which they base it: 7 Ga. 484. Inquisition as
proof of lunacy in testator, which being once found, presumed to continue: 11
Ga. 338. When the finding as insane is not conclusive 23 Ga. 267. Guardian
of a lunatic may bring trover in his own name as guardian for property belonging to his ward which has been converted since his appointment 21 Ga.
447.
Appointment of an inquisition conclusive, when 21 Ga. 447. Judgment
against lunatics not void but voidable: 23 Ga. 168. Ordinary should first ascertain the habits of one he appoints guardian of a lunatic or idiot 44 Ga. 485.
Evidence of insanity, reasons for opinions, declarations of testator, when not
:

:

:

:

admitted 59 Ga. 675.
Contracts of drunkards
:

;

see note to section 3654.

See also note to section

3652.

Guardian cannot be deprived of ward's effects during insanity, unless letters
revoked and successor appointed 89 Ga. 657.

first

:
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§§2588-2592

Foreign guardians.

ARTICLE

3.

FOREIGN GUARDIANS.
§2588. (1865.) Foreign guardian

minor,

may

recover property, etc.

When

a^obbfka.
insane person resides in another State, and A^^g'41
855 6,
entitled to property in the hands of any executor, Actf4 6

idiot, lunatic or

by any reason

"

is

administrator, trustee or guardian within this State, and there is no
sufficient reason why such property should not be transferred to a

guardian appointed under the laws of such other State, the same
done be in the following manner

may

:

As to transfer of trust estate out of hands of Georgia trustees to trustees in
State where beneficiaries reside 95 Ga. 683.
:

1.

The foreign guardian

the proper authority in his

bond (with good

shall give

own

security) to

State, for the faithful execution of

such guardianship, in double the amount of the value of the propand above the sum in which he may be bound
for the guardianship of property then in that State.
2. He shall produce to the ordinary to whose court such executor,
administrator, trustee or guardian is bound to make returns, an exemplification, authenticated as required by the Act of Congress,
showing that he has complied with the above condition, and having
erty in this State, over

also the certificate of the proper officer as to the sufficiency of the

security to his bond.
3.

He

twenty days notice to such executor, administraguardian, of such intended application.

shall give

tor, trustee or

Order of ordinary. Upon compliance with these ^obtfki.
conditions, the ordinary may order a transfer of all such ward's A ctf 2851 2
p
§2589.

(1866.)

"

estate, if

and may order the

any

real

necessary for settlement with such foreign guardian.

If

estate to the foreign guardian,

sale of

'

any reason why such estate, or any portion of it, should
not be removed from this State, the ordinary may hear any one in-

there exists

terested in the question,

and refuse the order

in his discretion.

§2590. (1867.) Discretion of ordinary The exemplification and certificate produced by the foreign guardian shall not be conclusive,
.

^^q^

51 " 2 '

but the court may hear evidence as to the fitness and competency of
the guardian for his trust, or the sufficiency of his security, or any
other matter or thing going to show the impropriety of granting the
order asked for, and in his discretion the ordinary may refuse such
order.

§2591. (1868.) Receipt. The receipt of the foreign guardian under
such order shall be a sufficient voucher for the trustee in Georgia.
§2592. (1869.) Enforcing order.
The court may enforce such order ^^fabo
in the same manner as provided in cases of settlements made with
guardians, and the foreign guardian, after such order, may sue for

§§ 2593-2597
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the property of his ward in the possession of any person, in any

court of law or equity in this State.
If any guard§2593. (1870.) Removal of guardian and ward, etc.
ian appointed in this State shall desire to remove to another State

and carry

his

ward with him, before removing the person or prop-

erty of his ward, he shall, in the proper court of his

domicile,

first

comply with

intended

the conditions required in the pre-

all

ceding sections of a foreign guardian, and obtain the order of the
ordinary consenting to such removal.
Acts'i895
p. 85.

§2594.
trustee

Foreign guardian or

who

resides out of this State,

as such in the State in

any court

which he

resides,

in this State to enforce

property belonging to his ward or
guardian or trustee as such.
Acts^i895,

may sue. Any guardian or
and who is regularly appointed

trustee,

may

any right
que

cestui

institute his suit in

of action or recover
trust,

any

or accruing to said

§2595. Copy of letters to be filed. Pending the action a properly
authenticated exemplification of the letters of guardianship, or of
the appointment as trustee, shall be filed with the clerk of the
court, to become a part of the record, provided the cause is pending
in a court of record.
If it be a summary process, the exemplification shall be filed with the papers.
§2596. Resident parties protected.

If

any

citizen of this State is

interested as creditor, heir or legatee in the estate of which such

guardian or trustee is the representative, he may, by application to
the proper court, compel such foreign guardian or trustee to protect
his interest according to equity and good conscience, before removing
such assets beyond the limits of this State.
§2597. Foreign guardian or trustee

may

sell.

Any guardian

or trus-

tee who resides in any other State shall be, and he is, hereby
authorized to sell and convey any property of his ward or cestui que
trust, lying or being in this State, under the same rules and regula-

now prescribed for the sale and conveyance of real
by executors, administrators, guardians, or trustees of this
State: Provided, such foreign guardian or trustee shall file and have
recorded in the ordinary's or other proper office, at the time of making his application for sale, an authenticated exemplification of his
letters of guardianship, or of his appointment as trustee, and shall
also file with the ordinary or other proper authority bond with good
and sufficient security, in double the value of the property to be
tions as are

estate

sold, for the faithful execution of

as required

such guardianship, or trusteeship,

by law.

—

General Note on Foreign Guardians. A non-resident guardian may sue
But cannot sue when both ward and
guardian become residents of this State, his foreign letters of guardianship
in the courts of this State: 25 Ga. 58.

thereby abating: 26 Ga. 537.

When

a foreign guardian

may

bring a

bill in
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Foreign guardians.

equity here to recover expenses, and for the having suitable sums placed in
court for them 23 Ga. 489.
General Note on Guardian and Ward. Ad litem, when husband could not
be a substitute for 59 Ga. 730. Order appointing one for a minor placed upon
the minutes nunc pro tunc: 27 Ga. 555. Infant should appear by: 13 Ga. 467.
Agent of guardian had authority, under Act of December 11th, 1862, to receive Confederate interest-bearing notes for a debt due the ward: 56 Ga. 410.
Compromise, courts will favor family compromise of even doubtful rights,
when fairly made: 12 Ga. 121. Property surrendered under, terms to guardian
cannot be recovered back in trover by the ward 12 Ga. 121. Where no compromise by the guardian with minor ward marrying after the Act of 1866, especially if done while suit pending against the guardian for the ward, and no
order of court for such settlement 48 Ga. 560.
Confederate money, order to invest in 54 Ga. 605 59/213. Loaning out Confederate money without order of court since the Code renders the guardian
liable 39 Ga. 96. Order of court on 7th of March, 1864, to invest in Confederate securities, and the guardian doing so is protected 54 Ga. 605. Burden of
proof on the guardian to show how the funds went into Confederate money
52 Ga. 600; 59/213. Prior to 1863 guardian could lend the ward's money, and
through his agent receive Confederate interest-bearing notes in payment 56
Ga. 410.
Contract between guardian and ward for the latter to settle property on
their illegitimate child, is not per se void 28 Ga. 136. When there would have
been a novation of the contract, and evidence wrongly ruled out: 41 Ga.
:

—

:

:

:

:

;

:

:

:

:

579, 580.

Corpus of ward's property encroached on only by order of the ordinary 55
Ga. 92, 93 59/795.
Debts, on a bill by the ward to recover a trust fund from a former guardian,
he may show that it was contracted before, but paid off after his dismission:
Mother as guardian by nature cannot fraudulently discharge a
1 Ga. 475.
mortgage debt as against the cestui que trust: 6 Ga. 401.
Diligence, to excuse guardian from loss, such diligence as is used in one's
own business is required generally, but here the guardian was circumscribed
by the terms of the will 42 Ga. 135.
Election ward may have, between the fund and the land, when 48 Ga. 554,
:

;

:

:

,

560.

Estoppel, party estopped from denying his guardianship in a case where he
contracts as such, and leads others to so believe and act with reference to: 14
Ga. 185. Persons acting without notice on an irregular decree made for the

minor's benefit, are protected 53 Ga. 514. Wards not estopped by the act of
the guardian where their guardian receipts the administrator for their portion
wrongfully 46 Ga. 101. Railroad in a suit by the guardian for dividends due
the ward cannot plead payment to another not authorized to receive it 46 Ga.
Unproductive suit on a guardian's bond does not estop the ward from re538.
covering property from a third party with notice: 55 Ga. 21. Minor heirs not
estopped by receipt of guardian who, without notice, accepts proceeds of unauthorized sale 90 Ga. 556.
:

:

:

:

Guardian, where the executor and not the guardian must sue to recover
property for the ward 20 Ga. 783. Where in case of an executed trust the
guardian's right to property was superior to that of the trustee: 26 Ga. 148;
32/264. Who charges himself with amounts received from himself as administrator, as cash, cannot plead in action against him as guardian that in fact it
consisted of notes 57 Ga. 226. Wild land tax Act of 1874 bound minor who
then had guardian "legal representative" included guardian: 89 Ga. 793.
:

:

;

2597

2597
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Homestead of minors by their guardian, and injunction by the guardian to
prevent the sale of, sustained 47 Ga. 668-670, 671. Guardian of one minor is
the head of a family and entitled to a homestead 59 Ga. 629. Guardian fraudulently taking a homestead for himself in the property of the ward, does not
thereby render himself liable to an attachment 58 Ga. 72.
Implied trust, when the guardian wrongfully purchases property with the
funds of the ward, it can be recovered back by ward in court of law: 46 Ga.
284.
When the claim of the ward is superior to a judgment against the guardian where he wrongfully appropriates the ward's effects: 54 Ga. 691. On
wrongful appropriation of ward's property, he can by next friend elect to take
either the fund or the property 48 Ga. 554.
Interest, when compound interest against the guardian allowed 45 Ga. 520525.
As to compounding interest against an administrator or trustee 59 Ga.
582. Guardian qualifying in 1860, not affected by temporary legislation on compounding interest during the war: 61 Ga. 554.
Jurisdiction of the ordinary over guardian not appointed by him, not waived
by acknowledgment of service of the citation 48 Ga. 491.
Lands, investments of ward's money in, by order of the court, must be done
in good faith 32 Ga. 266. Where decree of court could not be said to estop
minors as to sale of their land 59 Ga. 730.
Limitation of suit on guardian's bond is the same as in relation to sealed
instruments: 10 Ga. 66. Act of 1869, when it does not apply to guardians: 45
Ga. 478. How applicable to administrators: 57 Ga. 459-467.
Marriage of guardian with ward, to recover against the husband for her contracts for necessaries dum sola, she must be joined in the suit: 13 Ga. 467.
Necessaries, guardian has the same right to judge of, for ward, as a father for
his child 11 Ga. 607.
Notes, assignment of, by guardian to purchaser, gives good title 33 Ga. 372.
A note given by a guardian individually cannot bind his ward's estate 39 Ga.
130-133. When the individual note of guardian was taken in settlement by
husband and wife, it is a novation of the contract and destroys its original fiduciary character 45 Ga. 489-493.
Novation, when the guardian receipts for his own debt due the estate as
part of the ward's share, it is anew contract: 41 Ga. 580. When taking new
notes and security is not a novation 45 Ga. 356. When a note is a novation of
a contract 45 Ga. 489.
Payment to natural guardian who has given no bond is no protection 46
Ga. 538-543. Such money wrongfully paid can be recovered back 46 Ga. 557.
Removal, after the ward arrives at the age of fourteen years: 48 Ga. 491.
Rent, rule as to charging for, against guardian he should be allowed for the
value of improvement, etc. 29 Ga. 82.
Receipt, for money, when novation of the original contract: 41 Ga. 579.
Whether the receipt was in full was a question for the jury 27 Ga. 78.
Returns, when the returns as administrator are not admissible to charge
him as guardian 59 Ga. 213.
Sales judicial, purchaser of property sold at guardian's sale without warranty or fraud takes it with such title as the guardian could convey 62 Ga.
591.
Of railroad stock by foreign guardian, if authorized 53 Ga. 514.
Settlement by guardians with administrator attacked by the ward, and if
not full and without fraud, acquiescence does not bind the ward: 27 Ga. 78.
Application for partial adjustment and turning over of property in kind by the
ward of the guardian's executors within the twelve months after their qualification, rightfully refused 34 Ga. 395. Between guardian and ward, the guardian may show all reasonable disbursements and expenses 55 Ga. 90. As to
:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

;

:

:

:

:

:

:

:
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Indented servants and apprentices.

evidence, commissions, bar of devastavit, and loss by receipt of Confederate
money, considered in settlement: 67 Ga. 467. As to settlements generally
with wards by guardians 45 Ga. 489 52/15 55/89 56/304 58/70 59/529, 793
61/137. Husband of female ward may, after his marriage, confirm guardian's
acts 20 Ga. 7.
Solicitor, acts of, do not bind the ward where he in truth is not his solicitor,
and obtains a decree tainted by fraud 26 Ga. 547.
Surety, discharge of, on guardian's bond, obtained only on petition and after
:

;

;

;

;

;

;

:

:

and show cause 56 Ga. 304.
Tax returns by guardian, evidence of assets to charge his sureties in action
against them on the bond 56 Ga. 304.
Ward, reaching majority during pendency of suit, may be made a party in
place of the guardian 25 Ga. 58. At fourteen, has right of choice of guardian
citing guardian to appear

:

:

:

and as to judicious selection: 50 Ga. 332, 333.
Will, when the guardian by acts of kindness is charged with procuring his
ward to make a will in his favor by any undue influence, it should be seen to
that these confidential relations are not abused 21 Ga. 552, 576. Testamentary guardian cannot by will transfer the custody of his ward to another 33
:

:

Ga.

195.

CHAPTER

4.

MASTER AND SERVANT.

ARTICLE

1.
7

V

INDENTED SERVANTS AND APPRENTICES.

Any person

§2598. (1871.) Indenture service.

of full age

may bind Actsisee,

2375
himself for a valuable consideration to any citizen of this State f or §
ff|p'
a limited number of years, not exceeding five; the contract of apprenticeship shall be in duplicate, and witnessed in the same manner as deeds; the original shall be kept by the master, and the
duplicate shall be filed and recorded either in the office of the judge

'

of the county court or in the ordinary's office.

Action in the superior court for breach of indenture of apprenticeship:
Where the terms of the law were not strictly complied with, and
the party illegally held as an apprentice 54 Ga. 159, 160. Cannot apprentice
an illegitimate child where the mother resides in the county 36 Ga. 440. The
ordinary can apprentice colored children when they reside in, but their parents
out of the county: 36 Ga. 236. Proceedings did not sufficiently conform to
the law 54 Ga. 160. Where the ordinary did not have the power to apprentice
a colored child 35 Ga. 236.
51 Ga. 494.

:

:

:

:

§2599. (1879.) Minor need not sign.

It shall not be necessary f or A c ts 618865

'

6*

pp

the apprentice to sign the indenture of apprenticeship.

duty of the master Acts i865-e,
to teach the apprentice the business of husbandry, house service, or
some other useful trade or occupation, which shall be specified in
§2600. (1880.) Master's duty.

It shall be the

§§2601-2(305
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the instrument of apprenticeship; shall furnish

him with protection,

wholesome food, suitable clothing, and necessary medicine and medical attendance; shall teach him habits of industry, honesty, and
morality; shall cause him to be taught to read English; and shall
govern him with humanity, using only the same degree of force to
compel his obedience as a father may use with his minor child.
Referring to this provision

:

54 Ga. 160.

The master shall be entitled to
(1872.) Right of master.
his reasonable labor under his direction, and shall have a right of
§2601.

action against any other person who, with notice, shall employ such
servant.

If the

indented servant shall have been imported by the

master, he shall recover damages at least equal to double the amount
per month for which such indented person contracted to serve.
See general note at end of Chapter.

Damages awarded

for enticing

aggravating circumstances here
A^cteiseo,

:

away another's

servants, not excessive under

75 Ga. 198.

The attestation of any
§2602. (1873.) Evidence of indenture.
consul of the United States shall be evidence of the execution of the
articles of indenture of apprenticeship or contract of service of

such

imported servant.

Such indented person is entitled
and humane treatment; and upon proof
to the court in which the contract was filed and recorded that he is
§2603. (1874.) Rights of servants.

to maintenance, protection,

denied either of them, or the consideration of his indenture, the
court shall pass an order declaring the indenture revoked and annulled.
Acts

1865-e,

$2542.

All minors
§2604. (1875.) Parents may bind out minor children.
may, by whichever parent has the legal control of them, be bound
out as apprentices to any respectable person until they attain the

age of twenty-one years, or for a shorter period.
Apprenticeship of female not void when she is eighteen years old, as being
marriage 65 Ga. 400.
Master gets no higher rights than parent could legally exercise 65 Ga. 400.

in restraint of

:

:

2 i75
'

'

^Ijst'
65 " 6 '

^p^e.g

1875, p. 19.

It shall be
§2605. (1876.) Ordinary may bind out in certain cases
the duty of the judge of the county court, or the ordinary, to bind
.

oll £ j n jik e manner a ]i minors whose parents are dead, or whose
parents reside out of the county, the profits of whose estates are in-

sufficient for their

support and maintenance; also,

all

minors whose

parents, from age, infirmity, or poverty, are unable to support them:
Provided, before the judge of the county court or ordinary shall bind

out any such minor, such judge or ordinary shall give fifteen days
notice, by a plainly written citation, calling upon all persons interested, to show cause why such minor should not be bound out, and
specifying the time and place when he will pass upon the same; one of
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which citations shall be posted on the court-house door of the county,
and the other at some public place in the militia district in which
said minor may then be, and shall also cause copies of said citation
to be served upon the next of kin of said minor, if any be found in
said county, at least ten days before the hearing, and if no next of
kin are found in the county, then the citation to be published once
a week, for four weeks, in the paper in which the legal advertisements
are published; and in all such cases the judge or ordinary shall appoint
for such minor a guardian ad litem before binding him or her out,

which guardian ad

litem shall not be the applicant nor any relation
After a full hearing such judge or ordinary may bind out
such minor or minors, if no blood kin of said minor or minors who are

of his.

and competent to undertake his support and maintenance
if no other good cause to the contrary be shown by
such guardian ad litem, or any other person.
willing

appear, and

§2606. (1881.) Jurisdiction over dispute.

In

all controversies be-

ct

1865 " 6 '

|

tween a master and his apprentice, pending the existence of the relation, the judge of the county court, or the ordinary, may exercise
jurisdiction, and on complaint of either party, and notice to the
other, may cause justice to be done in a summary manner.
If the
master be in default, he shall be fined, at the discretion of the court,
not exceeding fifty dollars; and if the apprentice, the court may order
such correction as the circumstances may demand, not extending to
cruelty.
Superior court has concurrent jurisdiction

:

51 Ga. 494.

how dissolved or changed. By consent of ^i9
§2607.
the parties, the judge of the county court or the ordinary may dissolve the relation at any time; and on the death of the master, the
(1882.) Relation,

said judge, or ordinary,

may

either dissolve

it,

or substitute in place

some member of his family; in which event, the person substituted, by filing a written acceptance, shall thenceforth have all the rights, and be bound for all
Dissolution by consent, or for
the duties, of the original master.
the death of the master, shall be subject to the sound discretion
of the judge of the county court, or of the ordinary, as also shall
of the deceased his legal representative, or

be the selection of a successor to the master as above mentioned;
but if no successor be designated, and his acceptance filed within
three months after the death of the master, then the relation shall

no longer

may

exist.

The judge

of the county court, or the ordinary,

also dissolve the relation, at the instance of the master, for

gross misconduct in the apprentice; or at the instance of the apprentice, or

any friend of

his, for cruelty in the

master, or for

fail-

ure to furnish food, clothing, medicine, or medical attendance, or
for jeopardy of the good morals of the apprentice,

master's depraved conduct.
19

by reason

of the

^

5"6'

§§ 2608-2610
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§2608. (1883.) Allowance at the expiration of service. To the master shall belong the proceeds of the apprentice's labor; but at the

expiration of his term of service a faithful apprentice shall be en-

allowance from the master with which to begin life;
the amount to be left, in the first instance, to the master's generIf the master offer less than one hundred dollars, the aposity.
prentice may decline it, and cite the master before the judge of the
county court, or the ordinary; and after hearing both parties and their
witnesses, if any, the said judge, or the ordinary, shall fix the sum
to be paid, increasing or diminishing the amount offered, according
to the merits of the apprentice, the means of the master, and the
length and fidelity of the service.
§2609. (1884.) Right of action against person employing apprentice.
The master shall have a right of action against any person employing his apprentice with notice of the fact, and the damages recovered
shall not be less than twenty-five dollars.
titled to a small

Acts

1865-6,

ARTICLE

2.

master's liability to servant.
$$2323,8030.

§2610.

(2202.) Injuries

companies, the master

to

Except in case of railroad

coemployees.

not liable to one servant for injuries arising from the negligence or misconduct of other servants about the

same

is

business.

See general note following section 2323.
Notes from Code of 1882
This doctrine did not apply formerly to slaves 1 Ga. 195. This was the rule
in regard to an employee of a railroad 55 Ga. 482.
Cited 63 Ga. 181 54/512
56/197.
What kind of agents or employees this section applicable to: 58
Ga, 108-113.
Notes from decisions since Code of 1882 :
Rule that master not liable to servant for injury through fault of fellowservant, applicable here 93 Ga. 53.
Orders by a "boss," whose rank not shown, no excuse for negligence: 72
Ga. 202.
Cotton-factory company not liable here for injury to employee caused by
negligence of foreman in picking-room 80 Ga. 227.
No recovery for negligence of coemployee nor fcr defect in tools of which
plaintiff's knowledge equal to employer's: 83 Ga. 343.
Widow of servant can recover of principal for his homicide by fellow-servant when killing amounted to crime: 67 Ga, 761.
Servant's widow suing for his homicide by negligence of fellow-servant,
must show that it was criminal, unless principal be a railroad or druggist: 70
Ga. 434.
Not criminal negligence for corporation not to warn master machinist of
danger, unless he was ignorant of it; for justifiable homicide in case like this,
widow no right of action 82 Ga. 76 citing 66 Ga. 145 67/761 68/139.
:

:

:

;

:

:

;

:

;

;

;
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Defect in rope furnished plaintiff (well-digger), was not discoverable by ordinary care nonsuit proper 81 Ga. 694.
The patent character and age of a defect may indicate that the master
should have known of it: 86 Ga. 418.
Master presumed to know of defects in machinery, if should have known of
same 86 Ga. 418.
Though coemployee could have used defective appliances so as to avoid
injury, master not relieved of liability: 86 Ga. 418.
Wood-workman and blaster not fellow-servants in sense that corporation
not liable for homicide of former by negligence of latter 75 Ga. 719.
Fellow-servant is one employed about same work as one injured
77
Ga. 203.
Master bound where he employs incompetent servant negligently, or retains
such after knowledge of incompetency 67 Ga. 430.
Unless principal negligent in selecting fellow-servant, or retaining after
knowledge of incompetency or negligence: 67 Ga. 761.
As to who is fellow-servant 67 Ga. 762.
Principal not using ordinary diligence in employing servant who occasioned injury, or retaining him after knowledge of incompetency or negligence, liable: 68 Ga. 839.
Agent alter ego of corporation as to subordinates. Corporation liable for
injury to employee by negligence of incompetent superior 69 Ga. 137.
Inefficiency of plaintiff's "helper" known to employer, irrelevant, where
known also to plaintiff, and when injury due to use by plaintiff of ladder
which he knew was made by such "helper," instead of a good ladder furnished by employer: 83 Ga. 659.
Railroad not liable to employee using a car with knowledge of defect,
though ordered to do so by superior employee 70 Ga. 566.
Liability for negligence not criminal may be negatived by contract: 89
:

;

:

:

:

:

:

:

:

Ga

318.

Applied to case where child in factory injured by fault of manager in violation of rules: 69 Ga. 137.
Corporation not liable for homicide of carpenter from fall of masonry, if
duly careful in selecting mason 81 Ga. 49.
Risks equally known to master and servant, no liability unless master negligent and servant free from rashness: 78 Ga. 260.
Employee with negligent propensity, retained by master, with knowledge
both of himself and injured coemployee, master not liable: 85 Ga. 333.
Where superintendent not incompetent, or negligent, and risk incident to
service, nonsuit proper: 88 Ga. 34.
Steamship company is not liable to employee for negligence of coemployee
86 Ga. 278.
Employee cannot ordinarily recover of steamship company for injury by
fault of coemployee: 92 Ga. 726. Acts of one authorized by master to perform its duty to servant, are acts of master: 92 Ga. 730; see also 95 Ga. 381.
:

Employee acting under orders

of superior coservant,

cover, though at the time not engaged in usual

greater diligence toward minor employee

:

and injured, may reprincipal owes

employment

;

72 Ga. 218.

The master is bound to exercise ordinary H [t^- ^
and not to retain them after knovvl- 92 Ga 95
edge of incompetency; he must use like care in furnishing machinery equal in kind to that in general use, and reasonably safe for all
persons who operate it with ordinary care and diligence! If there are
§2611. Duty of master

.

care in the selection of servants,

-

-

2612-2615
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3.

manufacturing establishments.

latent defects in machinery, or dangers incident to an

employment un-

known

to the servant, of which the master knows, or ought to know,
he must give the servant warning in respect thereto.

See notes to section 2610 and general note following section 2323.
92 Ga. 718
83 Ga. 75.

68Ga.842.

§2612. Duty of servant.
j^g

employment, and

is

A

servant assumes the ordinary risks of

bound

to exercise his

own

skill

and diligence

In suits for injuries arising from the negligence
of the master in failing to comply with the duties imposed by the
preceding section, it must appear that the master knew or ought to
have known of the incompetency of the other servant, or of the defects or danger in the machinery supplied; and it must also appear
that the servant injured did not know and had not equal means of
knowing such fact, and by the exercise of ordinary care could not
have known thereof.
to protect himself.

See notes to section 2610 and general note following section 2323.
Ct 1895 '
^p 97
$3668.

§2613. Contracts exempting master from liability for his negligence, void.

AH

contracts between master and servant, made in consideration of
employment, whereby the master is exempted from liability to the
servant arising from the negligence of the master or his servants, as
such liability is now fixed by law, shall be null and void, as against

public policy.
Eailroad employee, by written contract, taking risks of employment, such
contract was formerly binding, except as to criminal neglect 50 Ga. 465
:

52/461,467; 57/512.
83Ga.778.

§2614.

Term of employment.

That wages are payable at a

lated period raises the presumption that the hiring
period; but

if

is

for

stipu-

such

in the contract shows that the hiring was
mere reservation of wages for a lesser time
An indefinite hiring may be terminated at will by

anything

for a longer term, the
will not control.

either party.

For notes as to discharge before term of employment has expired, see section
3016.

ARTICLE

3.

HOURS OF LABOR IN MANUFACTURING ESTABLISHMENTS.
A Ct 889 '
p i63
$22io.

§2615. Hours of labor in factories. The hours of labor required of
a ji persons employed in all cotton or woolen manufacturing establishments in this State, except engineers, firemen, watchmen,

mechanics, teamsters, yard-employees, clerical force, and all help
that may be needed to clean up and make necessary repairs or
changes in or of machinery, shall not exceed eleven hours per day,

THIRD TITLE.— CHAPTER
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Hours

or the

of labor in

4,

ARTICLE

3.

§§2616-2620

manufacturing establishments.

same may be regulated by employers,

so that the

number

of

hours shall not in the aggregate exceed sixty-six hours per week:
Provided, that nothing herein contained shall be construed to pre-

vent any of the aforesaid employees from working such time as may
be necessary to make up lost time, not to exceed ten days, caused
by accidents or other unavoidable circumstances.
§2616.

All contracts

Contracts for longer time, void.

tered into, whereby a longer time for labor than

is

made

or en-

provided in the

foregoing section shall be required of said employees, shall be absolutely null

and

same relates to the enforcement
employees, any law, usage, or custom to

void, so far as the

of said contracts with said

the contrary notwithstanding.

Any

§2617. Penalty.

ment that

make

cotton or woolen manufacturing establish-

any contract in violation of the
foregoing section, with any person as an employee therein, shall be
subject to a forfeiture of an amount not less than twenty and not
more than five hundred dollars for each and every such violation.
shall

or enforce

Any person with whom said contract is
§2618. Suits for violation.
made, or any person having knowledge thereof, shall be competent
to institute suit against said cotton or woolen

lishment; and the

amount recovered

manufacturing estab-

as a forfeiture shall inure to

the benefit of the board of education of the county in which said
violation

may

have occurred.

§2619. (1885.) Hours of labor by minors. The hours of labor by all ct|71853
^
persons under twenty-one years of age, in all other manufacturing^ 2240
-

establishments, or machine-shops in this State, shall be from sunrise

and customary times for meals being allowed
from the same; and any contract made with such persons or their
parents, guardians, or others, whereby a longer time for labor is
agreed upon or provided for, shall be null and void, so far as relates
to the enforcement of said contracts against such laborers.
until sunset, the usual

This does not lessen duty of employer to look to safety of minor, nor inter72 Ga. 219.

fere with parent's right to earnings of child

§2620.

(

1886.

)

Corporeal punishment

:

to

minors.

No boss or other su-

any manufacturing establishment shall inflict corporeal
punishment upon minor laborers; and the owners of such factory or
machine-shop shall be directly liable for all such conduct on the part
of their employees; and such minor may sue in his own name for
damages for such conduct, and the recovery shall be his own property, and not belong to his parents.

perior in

This does not lessen duty of employer to look to safety of minor, nor inter72 Ga. 219.

fere with parent's right to earnings of the child

:

"4

'

2621-2625
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ARTICLE

4

BEATS AND FIRE-ESCAPES.
Acts

1889,
p. 167.

Acts

1889,

p. 168.

All persons and corporations
§2621. Seats for female employees.
employing females in manufacturing, mechanical or mercantile establishments must provide suitable seats, and permit their use by
such females when not necessarily engaged in the active duties for
which they were employed.
Owners of every building more than two
§2622. Fire-escapes.
stories in height, not including the basement, used in the third or
higher stories, in whole or in part, as factory or workshop, shall
provide more than one way of egress from each story of said building, above the second story, by stairways, on the inside or outside
of said building, and such stairways shall be, as nearly as may be
practicable, at opposite ends of each story, and so constructed that,
in case of fire, the ground can be readily reached from the third
and higher stories. Stairways on the outside of said buildings shall
have suitable railed landings at each story above the first, and shall
connect with each of said stories by doors or windows, opening outwardly, and such doors, windows and landings shall be kept at all
times' clear of obstructions.

mahVdoors of such buildings,
open outwardly, and each story shall

All the

both inside and outside, shall
be amply supplied with means for extinguishing
Acts

1889,
p. 168.
§§696, 683.

§2628. Examination of buildings.

the town or city where such building

the county

the building

if

is

fires.

The municipal
is

authorities of

situated, or the ordinary of

situated outside of any town or city,

shall require the fire-marshal or chief officer of

the

fire

depart-

no fire-marshal nor chief fireman, then some
examine such buildings at least once a
year, and report in writing to said municipal authorities, or said ordinary, that said requirements have or have not been complied with.
If not complied with, the municipal authorities or the ordinary, as
the case may be, shall notify in writing the owner of such building
ment, and

if

there

other suitable

is

official, to

to provide needful alterations or additions.

§2624.
ities of

Authority of municipal authorities.
The municipal authorin this State may, by ordinance, provide

any town or city

that the provisions of this Chapter shall apply to all buildings, not
used as private residences, three or more stories in height, wit hi u
their limits.

§2625. Examination and report.
to in this Chapter shall

make

The owners

of buildings referred

all alterations or

additions necessary

Examinations
to comply with the requirements of this Chapter.
and reports shall be made during the month of December of each
year.
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§

fire-escapes.

—

When contract that employer
pay physician's bill for employee is not implied: 29 Ga. 399. Servants of
a corporation may render it liable to an action for a trespass 40 Ga. 479. Can
recover damages from parties enticing servants from their employment know43 Ga. 331. Can recover damages for such enticing, although there is
ingly
no written contract with them, it being sufficient that they were at work: 43
Where articles of apprenticeship are void when signed by the
Ga. 601.
mother only, she having yielded up control of the child to the father: 45 Ga.
When not entitled to damages for intermeddling with servants 46 Ga.
558.
As to the measure of damages, and when there was no enticing away of
578.
servants 47 Ga. 311. Who are servants and an action for employing servants
of another, demurrable, they having never entered on the service: 49 Ga. 580.
Measure of damages for servants wrongfully discharged is full pay at contract
rate: 61 Ga. 482. Not a servant where merely sells wood to proprietor of a
General Note on Master and Servant.

is

to

:

:

:

:

;

much a cord 50 Ga. 92. The provisions of apprenticeship construed strictly, and any irregularity vitiates: 54 Ga. 160. Action to recover
wages by a discharged servant, as to whether his conduct authorized his discharge is for the jury to determine : 58 Ga. 156. Articles of apprenticeship
do not expire when the female is eighteen years of age, twenty-one years being the age of legal majority 65 Ga 400. As to jury determining how damages should be assessed for crushing the hand by a railroad 58 Ga. 107.
Damages against a city by a contractor for being dismissed from service 64
Ga. 447. There are three remedies for discharged employee or servant first,
to sue for the injury for breach of contract; second, wait until end of time
he was to serve, and sue for whole amount of wages; third, sue on quantum
meruit on ground the contract was rescinded
8 Ga. 191
56/497.
21/157
Damages for breach of contract by a clerk against his employer for refusing to
allow him to enter on the service 54 Ga. 266. Employee assuming the risks
of the employment, and receiving injury on another railroad: 57 Ga. 513. Apprenticeship of female during her minority, binding until she is twenty-one
years old 65 Ga. 400.
Torts to servant: See note to section 3816. By servant: Section 3817. See
notes on "Principal and Agent."
As to employee discharged before expiration of term of employment, see
notes to section 3016.
mill at so

:

:

:

:

:

:

:

:

;

;

2625

2626, 2627
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Of partnership, general principles.

FOURTH

TITLE.

Of Relations Arising From Other Contracts.

CHAPTER

1.

OF partnership.

ARTICLE

1.

GENERAL principles.
§2626. (1887.)

How

A

created.

partnership

may be

created either

by written or parol contract, or it may arise from a joint ownership,
use, and enjoyment of the profits of undivided property, real or personal.
Partnership implied as to third persons where they hold themselves out as
such 53 Ga. 98-107. One furnishing the capital and the other his labor, and as
to interest: 50 Ga. 339-350. Only necessary as to third parties that he holds
himself out as a partner, need not be interested in the profits and losses: 55 Ga.
116.
Section cited 54 Ga. 488. Section cited, and in property consisting of
real estate they are tenants in common 57 Ga. 230 61/679 19/14.
Agreement that one furnishing money for business might have goods for
cost, not make partnership otherwise, if agreement to get portion of net profits
67 Ga. 541,543.
Is not separate entity whose debts must be paid before the members, as individuals, have title to the property 68 Ga. 32.
Sharing profits as constituting partnership 71 Ga. 682.
Though not a person, partnership a legal entity, and for some purposes a
quasi person, having powers, etc., exercisable by partners severally or jointly
82 Ga. 129.
Joint ownership of property, one party to operate mill, pay expenses, and net
profits to be divided partnership: 75 Ga. 795.
In Georgia, joint farming constitutes partnership, and one partner could
bind firm for supplies aliter, at common law: 78 Ga. 333.
Certainly as to realty not in actual use by firm in its business, partners are
purely tenants in common 84 Ga. 494.
Failure of one party to comply with contract to form partnership, gives
other party right to recover damages 85 Ga. 616.
:

:

:

;

;

;

:

:

;

;

:

:

$5010.

§2627.

(1888.) Extent of partnership

.

As among partners, the

ex-

determined by the contract and their several interests.
As to third persons, all are liable, not only to the
extent of their interest in the partnership property, but also to the
whole extent of their separate property.
tent of the partnership

is
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§§2628, 2629

1.

Of partnership, general principles.

Cited: 71 Ga. 686.
of firm is debt of each member 68 Ga. 592.
Fi. fa. against partners authorizes levy on individual property of any partner
81 Ga. 254.

Debt

:

Open partner, etc.
An ostensible partner is one
whose name appears to the world as such, and he is bound, though
he have no interest in the firm. A dormant or secret partner is one
whose connection with the firm is really or professedly concealed
from the world.
§2628.

(1889.)

As to dormant partners 47 Ga. 218. Liable only to those who have acted on
the faith of the appearance: 29 Ga. 285-287. Dormant partner to be sued
where the surety or indorser gives notice to do so 3 Ga. 523.
:

:

§2629.

(1890.)

What

constitutes

a partnership

.

A

joint interest in§ 3131

the partnership property, or a joint interest in the profits and losses

A

of the business, constitutes a partnership as to third persons.

common

interest in profits alone does not.

What constitutes a partnership as to a single venture by sharing in the purchase, losses and profits of cotton 2 Ga. 18. Community of losses and profits,
share of net profits renders him a partner as to third parties 8 Ga. 285-288.
:

:

Sharing net profits makes them partners as to third parties 14 Ga. 699 33/243.
Admissions of interest, etc., proving the existence of the partnership: 32
Ga. 477. Holding themselves out to the world under a partnership name constitutes them partners 35 Ga. 234. Rent at the rate of one-half net profits
of a business made them partners: 37 Ga. 115. Holding themselves out as
partners renders them such as to third persons, which is a question of fact for
the jury to determine: 44 Ga. 228. Sayings of one partner as evidence of
partnership 29 Ga. 341. There need be no firm name adopted in the articles
of partnership the name by which they are known is sufficient 31 Ga. 410. If
joint interest in the property and profits, there need not be a joint interest in
the losses to constitute a partnership 36 Ga. 332-334. Where the landlord is
to furnish land and stock, and freedmen work the same and receive one-half
of the crop, this does not constitute them partners 48 Ga. 425 42/226. Farming partnership, where each partner to pay for his own hands, a laborer employed and knowing this provision cannot recover from the partnership 54
Ga. 29. Net profits defined, and as to interest 50 Ga. 350. They were partners as to others where they held themselves out as such, whatever may have
been the agreement inter se: 53 Ga. 107 Father and son partners in a crop under the terms of this section: 53 Ga. 161.
Equal interest in net profits constituted partnership, before the Code, in absence of provision for losses 65 Ga. 666.
Sharing profits as constituting partnership 71 Ga. 682.
Agreement that one furnishing money for business might have goods for
cost, not make partnership otherwise, if agreement to get portion of net
profits: 67 Ga. 541,543.
Where one represented himself as partner of another, latter acquiescing by
silence when told, is liable as such 67 Ga. 541, 543.
But if latter not present, such representation not admissible against him:
86 Ga. 699.
Is not separate entity whose debts must be paid before the members, as individuals, have title to the property: 68 Ga. 32.
:

;

:

:

:

;

:

:

;

:

:

:

:

;

:

-

§§2630-2633
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Of partnership, general principles.

Partnership, where one received money from another to invest for joint
account in real estate, if no investment money to be returned 68 Ga. 556.
Passenger having through ticket over connecting railways, with baggage
checked through, the several roads liable as partners for damages to baggage:
68 Ga. 656, 656.
Existence of partnership not shown by sayings of supposed member, not in
presence of others, etc., so as to bind others 68 Ga. 707.
:

:

Where agent employs another to
partners as to principal

:

aid

him

in

conduct of agency, they are not

68 Ga. 707.

An instrument which created a partnership 73 Ga. 129.
Cropper on shares, possession reserved in landlord to secure advances, not
:

a partner

it

:

73 Ga. 528

see 42 Ga. 226

;

;

48/425.

Sawmill run jointly by three owners, under agreement that one to conduct
and pay expenses from proceeds and divide net profits, partnership: 75

Ga. 795.
Contribution of $200 to a business, compensation to come out of profits as
such, constituted contributor a partner: 79 Ga. 524.
Whether parties to parol contract intended to take joint or common interest
in profits, question for jury: 92 Ga. 596.
Joint and common interest in profits distinguished, relatively to question of
partnership or no partnership 92 Ga. 596.
Evidence here did not show a partnership between the plaintiff and defendant a married woman 93 Ga. 104.
:

—

:

§2630. (1891.) Time of commencement. If no time is specified for
the commencement of the partnership, it commences immediately.
$3436.

§2631. (1892.) Death of a partner as

it affects

If the
formed, it

continuance.

contract specifies the term for which the partnership

is

will continue for that time, or till the death of one partner.
is. desired

must be

If it

to continue notwithstanding the death of a partner, it

so specified.

§2632. (1893.) Duration and dissolution.

no agreement
at will, and may-

If there is

as to the time of continuance, the partnership

is

be dissolved at any time by any partner on giving three months
notice to his copartners.

How

Every partnership is dissolved
at any time by the mutual consent of the parties, by the death, insanity, or conviction for felony of one of the parties, by the extinction of the business for which it was formed, or by such mis§2633. (1894.)

it is

dissolved.

conduct of either partner as will justify a court of equity to decree
a dissolution.

Money drawn out of the firm by consent does not
Mismanagement and insolvency of one

2 Ga. 18-26.

constitute a dissolution:
of the partners

may

jus-

the appointment of a receiver in equity 21 Ga. 74. It must be clear case
for interference, to justify the appointment of a receiver: 18 Ga. 664. Injunction and receiver properly granted to wind up the partnership: 38 Ga. 179.
When a case for dissolution was not established by the evidence: 31 Ga. 619623.
Settlement of partnership matters can be made at law 28 Ga. 68-70.
Partition at law decreed before the time fixed by the articles of partnership
for a dissolution: 35 Ga. 84.
When indemnity against the partnership debts
tify

:

:
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§§2684, 2635

Of partnership, general principles.

may be

required of a partner having the assets of the firm: 35 Ga. 113. Bonds
from firm debts 37 Ga. 256.
Dissolution of partnership by death is act of God, and terminates contract
for year with firm employee 82 Ga. 392.
When one partner may maintain petition for injunction and receiver against
another, though interest in partnership equitable only: 86 Ga. 154.
Receiver appointed for partnership assets failure to appoint one of partners, it not appearing that s same was requested, not considered 86 Ga. 163.
Appointing receiver for partnership assets, evidence conflicting, no abuse of
discretion 86 Ga. 163.
of indemnity to each partner for protection

:

:

;

:

:

The dissolution of a part§2634. (1895.) Notice of dissolution.
nership by the retiring of an ostensible partner must be made known
and to the world.
must be made known

By

to creditors
ner, it

to all

the retiring of a dormant part-

who had knowledge

of his con-

nection with the firm.
Notice must be given to those who have dealt with the firm 30 Ga. 691.
Public or personal notice is necessary, and as to what is proof of dissolution:
31 Ga. 403-409. Where a notice should be clearly shown, where a note was
given after the dissolution of the partnership: 49 Ga. 471. Burden of proof
showing notice is on the retiring partner: 55 Ga. 116. Actual notice required
of the retiring of one of the partners, where the firm name remained unchanged 65 Ga. 593.
Retiring partner liable to creditor selling goods after dissolution, where no
notice given 65 Ga. 342 see also 55 Ga. 116 57/36.
The notice which a creditor has to have is actual: 73 Ga. 777.
Where firm style does not disclose any partner's name, notice required on
retirement of dormant partner applies 88 Ga. 54.
Burden of proof on retiring partner to show actual notice to one delivering
goods to other partner after dissolution, when: 91 Ga. 752.
Retiring partner bound for goods over $50.00, ordered by parol before dissolution, delivered to other partner after dissolution, when: 91 Ga. 752, 756.
Merchants selling goods upon broker's orders, bound by broker's knowledge
of change in membership of purchasers' firm since last sale 92 Ga. 748.
:

:

:

;

;

:

:

As to character of notice necessary to relieve partner, as to debts afterwards created 95 Ga. 678, 679.
Whether creditor chargeable with notice, is for jury, and what matters
to be properly considered by them 95 Ga. 678, 679.
:

:

§2635. (1896.) Effect of dissolution, A dissolution puts an end to
the powers and rights resulting from the partnership to the part-

all

ners, except for the purpose of a general

business.

As

account and winding up the

from all liaand transactions, but not for the trans-

to third persons, it absolves the partners

bility for future contracts

actions that are past.
See notes to sections 2659 and 3791.
a usurious debt is divided on dissolution, this does not purge it of the
usury 22 Ga. 193. Effect of a dissolution was not to release the firm from
rent due the landlord 38 Ga. 121. May compel by a bill in equity the accounting for assets not provided for after dissolution: 57 Ga. 11. Retiring
partner must show notice, to relieve him from future purchases after dissolution 55 Ga. 116. Question of retiring partner's interest not determined by

Where
:

:

:

§§2636, 2637
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circumstances transpiring after he sold his interest out: 55 Ga. 484. Cannot
bind firm by indorsing a promissory note in the firm name after dissolution
5 Ga. 166. What is not proof of dissolution 31 Ga. 619. Where should be
clear evidence of notice, to relieve from note given after dissolution 49 Ga.
Notice necessary to those who have dealt with the firm, so that no one of
471.
them may be bound by acts of any of them relative to past debts of the firm
30 Ga. 691. Presumed that a partner will pay balance on a note given by him
for an interest in the firm, although on dissolution nothing is said as to this:
32 Ga. 22.
General power in one partner to settle up business, not include indorsement of new draft for old one 68 Ga. 192.
Statute of limitations, after dissolution, does not run for one partner against
the other, until affairs wound up or time enough elapsed 72 Ga. 154.
Eight of action on contract in firm, not in individual, though performance
of contract completed after dissolution by member suing: 84 Ga. 5.
All members of dissolved partnership bound for goods delivered to one
partner after dissolution upon binding contract made before dissolution 91
Ga. 752, 756.
Where dissolved and firm creditor's claim extended by note, all members
see also
not signing discharged firm assets not discharged
93 Ga. 128
75 Ga. 855 92/350.
Powers of partners after dissolution, for purpose of winding up firm affairs:
93 Ga. 152.
Where partner retiring not otherwise liable for money afterwards loaned
partnership, not liable because money used to pay old firm debts 95 Ga. 679.
:

:

:

:

:

:

:

;

;

;

:

A
Cobb

3

588

No partnership may lawfully insert
name of any individual not actually
a copartner, nor continue in such firm name or style the name of a
retired partner.
And each member of the firm violating this provision shall forfeit the sum of one hundred dollars for every day's
violation, to be recovered by any person who may prosecute for the
§2636. (1897.) False partner.

in their firm

name

or style the

same.
^obb*59o

Partners suing or being sued
in their firm name, the partnership need not be proved unless denied by the defendant, upon oath, on plea in abatement filed.
§2637.

(1898.) Denial by defendant.

Plea of non est factum made by one member of a firm should deny that the
note sued on is that of the firm 20 Ga. 1. When onus removed as to the authority of one partner to execute a note, non est factum being pleaded thereto:
23 Ga. 170; 25/641. Such plea of non est factum is a plea in bar: 25 Ga. 608.
Plea denying the existence of a partnership is a plea in bar, and although
sworn to, is not a dilatory plea which is required to be filed at the first term
39 Ga. 187. What evidence overcomes the plea of non est factum and no partnership: 32 Ga. 477. Upon the defendants filing the plea of no partnership,
after the case had been argued before the jury, plaintiff should have been permitted to show the existence of the partnership 43 Ga. 525, 526. Suit against,
and plea that he was not a member, evidence as to 47 Ga. 253-258.
:

:

:

:

Existence of partnership not shown by sayings of supposed member, not in
presence of others, etc., so as to bind others: 68 Ga. 707; see also 44 Ga. 228.

Although
is

this section designates "no partnership" as plea in abatement, it
plea in bar, not dilatory plea, and is not required filed at first term: 82 Ga.

446.

FOURTH TITLE.— CHAPTER

301

Rights and liabilities of partners

Statement of one person that another
not admissible 86 Ga. 699.

ter,

is

1,

ARTICLE

among

§§2638-2640

themselves.

his partner, not in presence of lat-

:

§2638.

Suits by

(1899.)

up and execution issue

and

in the

Judgments maybe entered A^*^40^ 89

against.

name of the

firm or against a firm.

service of process on one partner with a return of non
as to the others, shall authorize a
all

2.

est

And $ffjg

'

2627

'

inventus

judgment against the firm binding

the firm assets and the individual property of the one served.

A decree against a partnership is valid, although the names of the partners
are transposed in the decree: 31 Ga. 140. Service on one partner and a return
of "not to be found" as to the others, binds the firm property and that of the
one served individually 47 Ga. 253. Service acknowledged by one member of
the firm, in the presence and with the consent of the other, binds the firm: 17
Ga. 348.
Not necessary to sue all partners and have non est inventus return as to those
not served, to bind those served and firm assets: 65 Ga. 71.
Suit against firm, plea of non assumpsit, verdict against one partner sustained
75 Ga. 664, 665 see also 68 Ga. 255.
Bill against partnership, subpoena prayed accordingly, but issued against and
served on individual partners, good: 74 Ga. 291.
New Jersey judgment against firm, sued on in Georgia, bound partner served
in original action
74 Ga. 709.
Wrong partnership sued, general judgment cannot be entered up against individual who was member of both firms: 76 Ga. 689.
Fi. fa. against all authorizes levy on individual property of any partner: 81
Ga. 254.
Firm, though not a person, a legal entity, and for some purposes a quasi
person, having powers, etc., exercisable by partners severally or jointly: 82
Ga. 129.
Right of action on contract in firm, not in individual, though performance
of contract completed after dissolution by the member suing: 84 Ga. 5.
Finding against firm in behalf of which plaintiff claimed as sole member, was
finding against him 90 Ga. 592.
Judgment against Hirsh, in suit on note signed "Hirsh & Co.," good, where
no plea of non-joinder: 91 Ga. 555.
:

;

:

:

In all legal proceedings wherein Act 1838,
becomes necessary for partners to give bond, any one of the part- $$4707/4460!
ners may execute such bond in the firm name.
§2639. (1900.) Executing bond.

it

An attachment bond may be executed by one

ARTICLE

partner for the firm

:

8 Ga. 551.

2.

RIGHTS AND LIABILITIES OF PARTNERS AMONG THEMSELVES.
Unless otherwise provided in the
§2640. (1901.) Interest of each.
agreement, partners are equally interested in all the stock or property brought into the business, it matters not by which; partners are
equally entitled to share the profits, and equally bound to pay the
losses.

FOURTH TITLE.— CHAPTER

§§2641-2643

Rights and

liabilities of partners

1,

among

ARTICLE

302

2.

themselves.

The apparent interest is to be regarded as the actual interest until it is rebutted 28 Ga. 68.
Partner selling plantation to his firm entitled to pay as a creditor, before
profits made
71 Ga. 650.
One may be liable to the other for interest on advances to firm, by special
or implied contract usually the liability for advances is on account but
not an account stated, or one on which interest runs from end of year: 72
Ga. 154.
One. partner's intemperance incapacitating him, agreement that copartner
draw monthly salary to equalize matters, valid: 82 Ga. 375.
:

:

;

$3991.

;

If one of
§2641. (1902.) Contribution in case of insolvent partner.
several partners proves to be insolvent, each partner is bound to con-

tribute according to his interest to sustain the pro rata loss of such

insolvent in the debts of the firm.

As to contribution among partners 55 Ga. 329, 331.
Under undisputed evidence here, defendant was agent and
:

ute as partner
$4030.

:

liable to contrib-

78 Ga. 797.

The strictest good faith is required among partners, and that which would not amount to fraud
§2642. (1903.)

Good faith

as to third persons

inter se

.

may be such a violation

of this faith as to justify

a court of equity to compel a partner to give up any advantage thus
obtained.

Duty

of each partner: 57 Ga. 81.

Member

of two firms selling as his own one firm's property to other, latter
accounts to former for interest of other partners only 84 Ga. 125.
:

Every partner has a right
§2643. (1904.) Power of each partner
examine into the affairs of the firm, and, unless otherwise agreed,
.

to

to have joint possession of its effects, to collect

and apply

its assets,

to contract or otherwise bind the firm in matters connected with its

business,

and

to execute

any writing or bond

in the course of the

business; at no time transgressing the privileges of other partners
or seeking in bad faith to evade or violate their wishes.
See notes to section 2651.

Note made individually by one member

name

of a firm that

alone, the responsibility of the other

was conducted

in his

members depends on whether the

was given to the firm or whether it was for their benefit: 8 Ga. 285.
Partner borrowing money on his own security, it does not thereby become a
partnership debt, although for their benefit: 13 Ga. 192. Firm responsible for
money collected of another by one member of the firm, and used in their
business, whether this was known to them or not: 31 Ga. 362. Where the
burden of proof is on the party alleging the authority of the partner to bind
the firm 25 Ga. 642. Although one partner cannot bind firm for his individual debt, yet he can bind firm by contract that if hotel-keeper will trade
with them his account shall be settled by board of partners or their clerk: 14
Ga. 699. Prima facie the execution of an instrument in the name of the firm
binds the firm as to proof of want of authority: 15 Ga. 198. Where the onus
removed as to a partner's authority to execute a note 23 Ga. 170. The
acceptance of a draft by a partner on account of a private debt, within his
authority, and when it goes into bona fide holder's hands, the firm bound
credit

:

;

:

FOURTH TITLE.— CHAPTER
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Rights and liabilities of partners

ARTICLE

1,

among

2.

§

themselves.

thereby 15 Ga. 253. By prior authority or subsequent ratification, one partner
may bind the firm by a deed 16 Ga. 424. Acknowledgment of service by one
member in the presence of and by the consent of the other, binds the firm 17
Ga. 348. Acts of one who is a member of two firms toward binding one of
:

:

:

these firms: 19 Ga. 520. Each partner is entitled to the possession of the
partnership effects, and if there is any obstruction to this, a court of equity
will appoint a receiver, on dissolution, to apply the effects: 18 Ga. 664. Because the partnership is in debt, is no reason why one partner should debar
the other from the possession of the effects 20 Ga. 842. Mortgage to secure
a private debt, when not valid as against a sale of the property to pay a partnership debt: 21 Ga. 395. Partnership not bound by a settlement of a firm
debt, by crediting it with what one of them owed him, the other partners not
consenting thereto: 28 Ga. 219. Evidence as to authority of one of the partners to sign the name of another cannot be shown by sayings of the contracting parties after the articles of partnership were signed 31 Ga. 403. Sale by
one of the partners of the partnership property in payment of his own debt,
does not bind the others without their consent: 36 Ga. 508. Where under a
usurious contract by one partner, the firm was bound to pay at least legal
interest: 40 Ga. 107.
Partner can only sell or mortgage his own interest in
the realty: 61 Ga. 676; 19/14, 591.
When the firm is bound by the act of
one of the partners buying articles for the legitimate use and benefit of the
firm: 49 Ga. 417. Firm by the acceptance of one partner in his individual
name of a draft drawn on the firm, is bound thereby 55 Ga. 618. It is a
question for the jury as to the power of partners to bind the firm to pay
damages: 57 Ga. 92. Money fraudulently obtained from the State by one
partner in a matter not connected with the partnership business, and of
which it did not receive the benefit, does not render the firm liable therefor:
56 Ga. 478,479. As to one partner making an affidavit of illegality as against a
fi. fa. proceeding against the firm, but levied on his individual property: 60
Ga. 628-630. After dissolution, partners cannot bind each other: 25 Ga. 714.
:

;

:

:

One partner cannot

where
under partnership contract 68 Ga. 428.
One partner cannot convey or mortgage partnership land to secure firm
debt contracted within scope of business, without authority from, or ratificainterfere with other's possession of firm property,

latter has exclusive control

:

Ga 71. See 19 Ga. 14; 61/676.
agent and trustee of the firm as to collecting assets and paying
debts: 72 Ga. 154. And so long as there are assets and debts outstanding, one
partner cannot be barred against another as in a stale demand 72 Ga. 154.
Where, after charging that certain recited acts "would be within the scope
of the partnership business," court should have directed jury to examine into
good faith, etc., of such acts: 74 Ga. 93.
In Georgia, joint farming constitutes partnership and one partner could
bind firm for supplies; aliter, at common law: 78 Ga. 333. See 91 Ga. 742.
tion by, copartners: 65

Each

is

:

Action will not lie in favor of one partner against partnership for slanderous
of another partner 80 Ga. 284.
Partner competent to contract for firm at all, may make time of essence of
contract 81 Ga. 94.
Payment of purchase-money to one joint holder of title, not binding on
others, no authority nor ratification 84 Ga. 84.
When one partner may maintain petition for injunction and receiver against
another, though interest in partnership equitable only 86 Ga. 154.
Rights of partners to collect and apply firm assets, and bind firm in matters
connected with its business 93 Ga. 152.

words

:

:

:

:

:

2643
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§§2644-2647

Rights and liabilities of partners

1,

among

ARTICLE

304

2.

themselves.

bound by waiver of homestead in firm note executed by one
to what extent: 93 Ga. 612.
One partner cannot execute mortgage for firm debt against protest of other

All partners

partner,

when and

95 Ga. 176, 177.

§2644. (1905.) Introducing new partner.

No

partner,

by assigning

can introduce a new partner without the
consent of the others, unless such power is reserved in the contract.

his interest or otherwise,

64Ga243

§2645. Incoming partner bound for debts, when. An incoming partner is not bound for the old debts of the firm in the absence of an

express agreement, on sufficient consideration, to assume the old

indebtedness.

Unless otherwise stipulated, a
§2646. (1906.) Power of majority.
majority of the partners must control on any question within the
scope of the partnership business; but outside of such business, any
partner may veto the use of the partnership assets.
Majority rules
Actsisra
p. 132.

36 '

§2647.
£

among shareholders

in ship, unless: 89

(1907.) Surviving partner.

Ga. 660.

The surviving partner,

in case

death, has the right to control the assets of the firm to the exclu-

sion of the legal representatives of a deceased partner,

and he is
But

primarily liable to the creditors of the firm for their debts.

where copartnerships have been, or shall
of one or

be, dissolved

more partners, and the debts of the firm are

the assets of the firm, as far as possible,

may

by the death
all paid,

then

be divided in kind be-

tween surviving copartners and the representatives of the dead copartner, by three disinterested appraisers, chosen by the parties as
arbitrators, or appointed by the ordinary of the county where the
survivors reside, either in term or vacation, on application of either
party, said appraisers to be sworn to make fair appraisements and
divisions to the best of their ability; and after such division, the
representatives of the dead partners shall have the right to sue in

own names upon

their

all

choses in action assigned to

them

in the

division.
Suit against the surviving partner and the administrator of the deceased partner: 60 Ga. 438. Legal representative of a deceased partner sued in same
action with the surviving partner: 49 Ga. 435. On suit against the surviving
partner and the administratrix of the deceased partner, cannot take judgment
against the administratrix alone after dismissal of the suit as to the survivor:
55 Ga. 175. Where land was partitioned between the partners by consent, and
a homestead taken by each partner was superior to right of judgment creditor: 57 Ga. 229, 230.
When no injunction necessary as against taking of a
homestead in partnership property 59 Ga 399. Executor of a deceased partner cannot be sued at law for firm debts, the surviving partner being alone
liable
1 Ga. 489
15/213. As to suing the representative of a deceased partner
at common law 12 Ga: 30. Liable in attachment if non-resident partners are
the only survivors of the firm 8 Ga. 532. That the representatives should be
parties where the interest of a deceased partner is involved 21 Ga. 6.
Sur:

:

;

:

:

:

FOURTH TITLE.— CHAPTER
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1,

ARTICLE

among

§§2648, 2649

2.

themselves.

viving partners may sue at law on a note given by a deceased partner to the
13 Ga. 366. Judgment against one of two partners may be revived
against his representative, and not necessary to go against the surviving partner: 24 Ga. 415. In a suit against partners one of whom dies, his representatives must be made a party thereto 38 Ga. 444. Rights of the representative
of a deceased partner as against firm creditors: 29 Ga. 276.
When the survivfirm:

:

is a necessary party
33 Ga. 105, 106. The assignee has the same
remedies for a settlement as the one assigning the claim to him: 33 Ga. Sup.
184.
When suit to be brought in the county where the managing partner
One sued as surviving partner may plead no partnership,
lives 55 Ga. 329.
and by way of set-off a debt due by plaintiff to his firm 54 Ga. 29.
Process in firm name, judgment, etc., in surviving partner's defect cured by
mine pro tunc order during claim trial 68 Ga. 831. See 78 Ga. 49.
Failure to sue survivor within the limitation discharges both him and
deceased's estate 71 Ga. 782.
Assignment by surviving partner, with preferences, does not affect equitable
lien of deceased partner's wards, whose money went into partnership 70 Ga.

ing partner

:

:

:

;

:

:

:

418.

Where pending a partnership's suit for damages, one partner dies, survivor
prosecutes executor cannot be joined, nor can he sue separately 74 Ga. 703.
Survivor properly sued for partnership debt but evidence must show partnership 77 Ga. 114.
Right of action at law upon an open account against partnership is several
against survivor, not joint against survivor and administrator of deceased
partner 79 Ga. 426.
Judgment rendered in favor of partners after death of one of them, not set
aside; action survived to survivor; judgment amendable nunc pro tunc: 78
Ga. 49.
Survivor could not recover land never used in firm business, without joining
heirs of his deceased partner: 81 Ga. 491.
Certainly as to realty not in actual use by firm in its business, partners are
purely tenants in common: 81 Ga. 494; see 65 Ga. 71.
Year's support not recoverable from surviving partner who has applied all
the assets to firm debts 89 Ga. 416.
As to title one gets who takes, in payment of a debt not against the firm, a
conveyance to partnership lands from a surviving partner: 93 Ga. 128.
Power of one surviving partner in settling firm debts with firm assets and
lands: 93 Ga. 128.
Cited and applied 93 Ga. 147, 148, 154.
:

;

;

:

:

:

:

Ga.

154.

In equity real estate of93Ga.
§2649. Power of survivor as to real estate.
the firm is considered personal property to the extent necessary to

155.

Title to per§2648. Powers of surviving partner as to personalty.
partners,
who
sonal property vests in the surviving
have the right to

dispose thereof for paying the debts and

pay debts.

making

distribution.

The surviving partner can dispose of the entire equitable
and the purchaser may compel a conveyance from

interest therein,

the heirs of the deceased partner.
Court of equity treats real estate of partnership as personalty
rule

:

15 Ga. 445.

20

93

;

reason of the
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3.

Eights and liabilities of partners to third persons.

ARTICLE

3.

EIGHTS AND LIABILITIES OF PAETNEES TO THIED PEESONS.

Third persons are bound by no
the partners themselves, unless actual notice of

§2650. (1908.) Secret stipulations.

among

stipulations

such stipulation be proven prior to their action.
must be known to third persons, to
Actual notice of the stipulation must be brought

Stipulations on articles of partnership
affect

them

:

55 Ga. 427-430.

home to the party, to bind him: 54 Ga. 29-32. Where
among partners could not affect third persons 53 Ga. 108.

private stipulations

:

stipulations

must be shown: 55 Ga.

Knowledge

of the

116-118.

Undisclosed suretyship of one partner for other
payee 74 Ga. 171.

in joint note,

cannot affect

:

Bound by acts of partner. All the partners are
bound by the acts of any one, within the legitimate business of the
§2651. (1909.)

partnership, until dissolution or the

commencement

of legal process

for that purpose, or express notice of dissent to the person about to

be contracted with
See notes to section 2643.

Bound by one partner accepting

draft for the firm 48 Ga. 570. One partner
cannot pay his debts with the firm assets without their consent 14 Ga. 699;
36/508. One partner cannot indorse for the firm after dissolution 5 Ga. 166.
As to acceptance by one partner for the firm in the hands of a bona fide holder
binding the firm: 15 Ga. 253. May buy goods, etc., for the legitimate use and
benefit of the firm 49 Ga. 417. When accepting draft by one partner of a
firm, binds them 55 Ga. 618. A usurious contract by one partner does not defeat the recovery of legal interest thereon 40 Ga. 113. Where the onus was
on the plaintiff to show authority of the partner to sign 60 Ga. 437.
One partner cannot bind firm by deed or mortgage of partnership lands,
even for partnership debts, etc., without consent of copartners: 65 Ga. 71.
Each is agent and trustee of the firm as to collecting assets and paying debts
:

:

'

:

:

:

:

:

72 Ga. 154.

Partnership formed "for a limited time," bound for purchases prior to notice
78 Ga. 168.
Contract of one partner afterwards ratified by the other, binds both: 77
Ga. 16.
Voluntary promise of partner, without consideration, not bind firm: 77
Ga. 307.
It is not "the duty of the contesting partner to keep posted as to acts and
doings of other partners" 79 Ga. 268.
Letter-head describing firm as dealers in "cabbage, collard and vine seed,"
notice that large purchase of roses and carnations not within firm scope facts
failed to show any ratification 79 Ga. 268.
Knowledge of common member of two firms, that of each 84 Ga. 125.
Obligation contracted by member of firm before it was formed, though in
business to which it succeeded, not bind, unless ratified: 88 Ga. 317.
There being evidence of partnership, note sued on signed by one partner not
in other's presence, admitted against latter that note waived homestead, not
render it inadmissible 91 Ga. 192, 193.
of dissolution

:

:

;

:

:

;

:
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3.

§§2652-2656

liabilities of partners to third persons.

Farming partnership bound here by note

for fertilizers, executed in firm

name by one partner 91 Ga. 742 see 78 Ga. 332.
Bound by one partner's giving note waiving homestead
:

;

One partner cannot execute mortgage

for firm

93 Ga. 612.
debt against protest of
:

other: 95 Ga. 176, 177.
Charge that partnership note may be shown unauthorized, under general
issue, erroneous, neither evidence nor plea raising question
85 Ga. 564.
Member of law firm, owning note, sold it, agreeing that his firm would
collect it without charge other member not bound 95 Ga. 718.
:

:

;

An agent of the partnership is gen-^ 3013,3817,
(1910.) Duty of agent.
erally bound to obey each partner.
If contradictory instructions
§2652.

by

are given

different partners, he

is

not bound to obey either, but

should act for the best interest of the partnership.
Third persons act§2653. (1911.) Matters outside of partnership.
ing with a partner in a matter not legitimately connected with the
partnership, have no right against the firm or any other member.

Whether a partner binds the firm is a question for the jury to decide 57
Ga. 92. Section cited 64 Ga. 253.
Letter-head describing firm as dealers in "cabbage, collard and vine seed,"
notice that large purchase of roses and carnations beyond firm scope 79 Ga. 268.
:

:

:

A person lending money
to partner.
not bound to see to its application, but if
he knows, or has reasonable grounds to suspect that it is intended to
be applied to other purposes than the business of the firm, he cannot
§2654.

(1912.) Lending money

to a partner for the firm

recover

is

from the partnership.

it

The borrowing of money by partner on his own security does not make it a
debt of the firm 13 Ga. 193-196 8/286 31/693. Borrowing money on a usurious contract by one partner does not prevent the recovery from the firm of
legal interest: 44 Ga. 114. Money fraudulently obtained by one partner from
the State, having no connection with the partnership business, does not affect
the firm: 56 Ga. 491.
:

;

;

Third persons acquire
no title to partnership assets by purchase from one member, when
notice or a reasonable ground of suspicion is known to them that
the partner is misapplying, or seeks to misapply such assets.
§2655.

(1913.) Purchasing from partner.

want of authority to purchase, is on his
Section cited 64 Ga. 253 80/622. Misapplying the
money of the firm by one partner without the knowledge of the other members
of the firm 26 Ga. 568. And as to the liability of the partner thus misapplying: 2 Ga. 18. A partner can only mortgage his own interest in realty of the
firm, unless the others consent: 61 Ga. 676.
If partner was misapplying firm's assets to individual debt, copartner's
alleged assent should have been denied 82 Ga. 788.
Member of two firms selling as his own one firm's property to other, latter
accounts to former for interest of other partner only 84 Ga. 125.
Selling to partner after notice of his

credit only

:

55 Ga. 427.

:

;

:

:

:

§2656.

A guaranty or an accommodaetc.
not within the legitimate business of ordinary

(1914.) Indorsements,

tion indorsement

partnership.

is
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3.

Rights and liabilities of partners to third persons.

Cannot bind the firm by the indorsement
tion of the partnership

5 Ga. 166.

:

of one partner after the dissoluSection cited and referred to, where there

was no power to indorse 53 Ga. 177.
One partner borrowing money on firm indorsement for private purposes,
depositing it in bank to firm credit, the other ratified if he retained any part
:

of the

money

after notice

:

87 Ga. 657.

.

All the partners
(1915.) Liability for fraud of one partner
are responsible to innocent third persons for damages arising from
§2657.

.

the fraud of one partner in matters relating to the partnership.

A partner defrauding the State in a matter outside of the scope and business of the firm, does not affect them: 56 Ga. 491.
Partner fraudulently converting another's property to use of firm, firm is
liable in trover 76 Ga. 302.
:

^29,30*1,

§2658. (1916.) For

Partners are not re-

torts of partner or servant.

sponsible for torts committed by a copartner.

For the negligence or
under the like

torts of their agents or servant they are responsible

rules with individuals.

Firm not liable for fraud of one
business of the firm 56 Ga. 491.

member

not connected with the legitimate

:

Passenger having through ticket over connecting railways, with baggage
checked through, the several roads liable as partners for damages to baggage:
68 Ga. 653, 656.

Action will not lie against partnership in favor of one partner for slanderous words spoken by another partner 80 Ga. 284.
Verdict against one partner legal, in suit in tort against firm where proof
fails as to partnership
88 Ga. 55.
:

:

^2635,3791,

§2659. (1917.) Power after dissolution. After dissolution, a partner has no power to bind the firm by a new contract, or to revive one
already for any cause extinct, nor to renew or continue an existing
liability,

nor change

its

dignity or

nature.

its

One partner cannot bind the firm after dissolution by a contract of indorsement 5 Ga. 166. Stated, that one partner cannot bind the firm by a new contract
after dissolution: 25 Ga. 714.
Notice of dissolution must be given, to relieve
:

from responsibility: 30 Ga. 691. A partner may bind himself to pay a note
given by the other partner after dissolution, by promising to pay it after it was
so given 30 Ga. 863. Ratification may be made by not repudiating in time a
note given after dissolution by one partner 53 Ga. 315-317. Renewal of a note
after dissolution, bound the firm, unless notice was clearly shown to the creditors of the firm's dissolution: 49 Ga. 471.
See notes to sections 2635 and 3791.
General power in one partner to settle up business, not include indorsement
of new draft for old one 68 Ga. 192.
Section applies where dissolution by death of one partner: 70 Ga. 418. Assignment by surviving partner, with preferences, does not affect equitable heir
of deceased partner's wards, whose money went into partnership: 70 Ga. 418.
:

:

:

Creditor, with notice of dissolution, accepting drafts of one partner for debt,
and extending time, other partner released 75 Ga. 855 93/128 92/350 see also
:

;

;

;

20 Ga. 259; 24/310.
Firm assets not discharged: 93 Ga. 128; other partners
bound by note, if they afterwards assent: 92 Ga. 350.
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3.

Rights and liabilities of partners to third persons.

Where partner

retiring not otherwise liable for

partnership, not liable because

money used

money afterwards loaned

to pay old firm debts: 95 Ga.

679.

When a part-$4005
§2660. (1918.) Disposition of assets among creditors.
nership is insolvent, and one of the partners is deceased insolvent,

-

the creditors of the partnership, in equal degree with individual
creditors,

cannot claim to share in the individual assets of the de-

ceased partner until the individual creditors shall have

first

received

from the individual assets as
such partnership creditors have received from the partnership assets.

upon

their debts such a percentage

See notes to section in margin.
is a lien on two funds, applied
6 Ga. 393
On this rule of joint estates discharging joint debts first, and separate
16/165.
estates separate debts 9 Ga. 319. Joint and separate creditor's claims on
assets 19 Ga. 87. How the plea of sufficient assets of the firm must be signed,
and verified, and allege what to prevent making subject individual property:
21 Ga. 155. Where a partnership debt was superior to a mortgage by one
partner to his individual creditor 21 Ga. 398. Garnishment process as to joint
and separale debts 24 Ga. 625. Separate and joint creditors must look to
separate and joint property respectively 27 Ga. 302. Partnership debts from
partnership assets, and separate ones from individual assets: 28 Ga. 371.
Where a firm creditor could appropriate individual assets to his debts 29 Ga.
276.
A retiring partner assigning all the effects to the remaining partner, it is
treated as individual assets 19 Ga. 190. When can take a homestead on assets
as against creditors 57 Ga. 229. When no injunction necessary against the
taking of a homestead in partnership assets 59 Ga. 399.
Does not limit power of debtors to prefer creditors under section 2697:
68 Ga. 96.
Mortgage on property of firm and of one partner, is not paid pro tanto by
application of individual property to an individual debt 72 Ga. 658.
Service on individual partner not shown, money brought in under individual
fi.fa., error to subordinate to older partnership^, fa.: 84 Ga. 149.
Firm may give preference, by mortgage on partnership assets, to individual
creditor of one of its members 86 Ga. 130.
Partnership debts have first right to be paid out of partnership assets 47
Ga. 415 51/373 93/150.
68 Ga. 31

;

72/658.

The doctrine

of

where there

:

:

:

:

:

:

:

:

:

:

:

:

:

;

;

§2661. (1919.) Garnishment on partner's interest.
The interest of $4522.
a partner in the partnership assets may be reached by a judgment
creditor by process of garnishment served on the firm, and shall not

be subject to levy and sale. The lien on such interest shall attach
from the date of the judgment against the partner.
Formerly and at common law subject to levy and sale: 24 Ga. 625; 21/395.
Section referred to and construed 43 Ga. 326. Where partners subdivided
the debt, making one part payable to one partner, and the other part to the
other, the debtor is liable to garnishment 23 Ga. 164. Garnishment directed
to one partner only, did not reach the firm debt: 24 Ga. 625. Creditor of two
members of a firm may, by garnishment directed to any one among the firm,
subject their interest in such debts to his claim 28 Ga. 68. This section and
section 4522 construed the interest of one partner in the partnership property
:

:

:

;

cannot be attached, but must be reached by a garnishment: 40 Ga.

104.
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Limited partnership.

Section cited and. construed 51 Ga. 116. The wrongful use or appropriation
by one partner of a portion of the partnership property does not take such
property without the provision of this section: 52 Ga. 567-569. Is true even
:

after dissolution, as to the undivided interest of the firm: 51 Ga. 372, 373.

Upon garnishment of partner's interest and traverse of answer, interest of
debtor in firm here, was for jury 69 Ga. 758.
:

ARTICLE

4.

LIMITED PARTNERSHIP.
Act

1837,

Limited part§2662. (1920.) By tohom formed, for what purposes.
nership for the transaction of any mercantile, commercial, mechanical,

manufacturing, mining or agricultural business within this
may be formed by two or more persons, upon the terms, with

State,

the rights and powers, and subject to the conditions and liabilities
herein prescribed; but the provisions of this Article shall not be

construed to authorize any such partnership for the purposes of

banking or making insurance.
Acti837,

§2663. (1921.)

How

constituted.

Such partnerships may consist of

one or more persons, who shall be called general partners, and who
shall be jointly and severally responsible as general partners, and of
one or more persons who shall contribute in actual cash a specific
sum as capital to the common stock, who shall be called special
partners, and who shall not be liable for debts of the partnership
beyond the fund so contributed by him or them to the capital, except as hereinafter provided.
Act 1837,

Act 1837,
Cobb, 585.

§2664. (1922.) Business, by whom transacted. The general partners
only shall be authorized to transact business, and sign for the partnership, and to bind the same.
Persons desirous of
§2665. (1923.) Specifications of certificate.
forming such partnership shall make, and severally sign by themselves, or attorney in fact, a certificate which shall contain
1. The name of the firm under which such partnership is to be
conducted.
2. The general nature of the business intended to be transacted.
3. The names of all the general and special partners inserted

which are general and which are special partand their respective places of residence.
The amount of capital which each special partner shall have

therein, distinguishing
ners,
4.

contributed to the common stock.
5. The period at which the partnership is to commence, and the
period at which it shall terminate; and when made by such attor-

ney in

fact, the power of the attorney duly authenticated shall be
recorded along with such certificate.
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The

§2666. (1924.) Hoiv acknowledged.

certificate shall be ac-

^J^mb

knowledged by the several persons signing the same, or their attor-

ney

judge of the superior court, ordinary, or a
justice of the peace, or notary public, and such acknowledgment
shall be certified by the officer before whom the same is made.
in

fact, before a

§2667. (1925.)
filed.

and

The

and power of attorney, when and where Acobb3 585
and power of attorney in fact, so acknowledged

Certificate

certificate

certified, shall

be

filed in

the office of the clerk of the superior

court of the county in which the principal place of business of the

partnership shall be situated, and also be recorded by him at large
book to be kept for that purpose, open to public inspection. If

in a

the partnership shall have places of business situated in different
counties, a transcript of the certificate, and power of attorney in

and of acknowledgment thereof, duly certified by the clerk in
whose office it shall be filed, under his official seal, shall be filed and
fact,

recorded in like manner in the

of the clerk of the superior

office

court in every such county; and the clerk for each and every registry

sum of five dollars.
Ac
§2668. (1926.) Affidavit. At the time of filing the original cer- c
tificate, with the evidence of the acknowledgment thereof, as before

required by this Article shall be entitled to the

^ b^

directed,

an

86<

affidavit or affidavits of the several general partners

shall also be filed in the

same

office,

stating that the

in the certificate to have been contributed

partners to the

common

by each

sums

specified

of the special

stock have been actually and in good faith

paid in cash, and a certified copy of such certificate, power of attorney, and affidavits, shall be evidence in all courts and places

whatever.

No such partnership shall
§2669. (1927.) Informal partnerships
be deemed to have been formed until such certificate as is herein
.

A

7

cobi>! 586.

mentioned shall have been made, acknowledged, filed and recorded,
nor until an affidavit shall have been filed as above directed; and if
any false statement be made in such certificate or affidavit, or if
such partnership business be commenced before such certificate or
affidavit is filed, all the persons interested in such partnership shall
be liable for all the engagements thereof as general partners.
§2670.

(1928.)

How

published.

The partners

shall publish the A«J

a*^

terms of the partnership, when registered, for at least six weeks im- Act| 1873
mediately after such registry, in at least two newspapers published
in the county in which the place of business is situated: Provided,
there are two newspapers there published; but if not, then in one;
and if no newspaper should be published in the county in which the
business is to be transacted, the notice shall be* published in the
newspaper in which the sheriff advertises; and if such publication
be not made within two months from the filing of such certificate
and affidavit, the partnership shall be deemed general.

»

§§2671-2676
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A

37

Cobb

A

586

37

<Tbb

586

A
37
Cobb 586

The affidavits of the pub§2671. (1929.) Evidence of publication.
notice
by
the
printers,
publishers
of
such
or editors of the
lication
newspapers in which the same shall be published, may be filed in the
office of the clerk of the superior court in which the certificate has
been filed, and shall be evidence of the facts therein contained.
Every re§2672. (1930.) Renewal or continuance of partnership.
continuance
of
or
such
partnership
beyond
the
time
fixed for
newal
its duration, shall be certified, acknowledged and recorded, and an
affidavit of a general partner be made and filed, and notice be given
in the manner herein required for its original formation; and every
such partnership which shall be otherwise renewed or continued shall
be deemed a general partnership.
§2673. (1931.) Alteration of names, etc., deemed a dissolution. Every
alteration which shall be made in the names of the partners, in
the nature of the business, or in the capital or shares thereof, or in
any other matter specified in the original certificate, shall be deemed
a dissolution of the partnership; and every such partnership which
shall in any manner be carried on after any such alteration shall
have been made, shall be deemed a general partnership, unless renewed as a special partnership according to the provisions of the
last section.

A

37

Cobb

587

§2674. (1932.) Firm name. The business of the partnership shall
be conducted under a firm in which the names of the general partners only shall be inserted without the addition of the word "company," or any other general term; and if the name of any special
partner shall be used in such firm, he shall be deemed a general

partner.

A

37

Cobb

587.

Suits to be brought by any partnership to
§2675. (1933). Suits.
be formed under this Code, shall be in the name or names of the
general partners only, and suit against such partnership shall be
brought against the general partners only, except in cases where the
special partners shall be rendered liable as general partners, in which

may

be brought against all the partners jointly or severof the special partners may be sued in the
same action with the general partners.

cases suits
ally, or

A

3?
587
1884 " 5 *

Gobb
Act
|7

at

any one or more

§2676. (1936.) Privileges of special partner. A special partner may
any time examine into the condition and progress of the partner-

ship concerns,

may

advise as to the

when the general partner

management

of the same,

and

may

be rendered incompetent
to act on account of illness, temporary absence or other cause, may
direct and control the business of the partnership as a general part-

may

or partners

do; provided such special partner, before assuming such
and control, shall cause to be placed in a position easily to
be seen by all parties dealing with said partnership a placard or sign
showing who are the general and who the special partners constituting

ner

direction
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such partnership; otherwise, the special partner or partners shall
not transact any business on account of the said partnership, nor be
employed for that purpose as agent or in any capacity akin thereto.
If, contrary to the provisions of this section, the special partner

any manner

shall in

partnership, he shall be

may

partner

and

interfere with the business

affairs of the

deemed a general partner; but a

special

act as the attorney or counselor at law for the partner-

ship without being liable to become a general partner.
Capital stock not

§2677. (1934.)

sum which any

to be

No

withdrawn.

part of theActi837,

special partner shall have contributed to the capital

stock shall be withdrawn by

him

or paid or transferred to

him

in

the shape of dividends, profits or otherwise, at any time during the
continuance of the partnership, but any partner may annually receive lawful interest on the

sum

so contributed

of such interest shall not reduce the original

and

if,

after the

payment

of such interest,

by him,

amount

any

if

the payment

of such capital;

profits shall

remain

may

also receive his portion of such profits, but

shall not be liable for

any debts previously contracted by the gen-

to be divided, he
eral partners.

§2678. (1935.) Interest and profits,

payment

etc.

If it shall

any

appear that, by
partner,

the

original capital has been reduced, or the firm shall be unable to

pay

the

its debts,

of

interest

or profits to

the partner receiving the

the interest or profits received by

same

special

bound

shall be

him necessary

to

Act

1837,

to restore

make good

his

original share of the original stock.

The general partners Act 3837,
§2679. (1937.) Liability of general partners.
and to the special partners, for their

shall be liable to each other,

management

of the business of the firm, both in law

other partners are
§2680.

now by law and

(1938.) Partners guilty of fraud,

shall be guilty of

any fraud

and equity,

as

equity.
etc.

Every partner whoActi837,

in the affairs or business of the part-

nership, shall be liable civilly to the party injured, to the extent of

damage, and shall also be liable to an indictment for a misdemeanor.
Every sale, assign- ^ t i b37i 87
§2681. ( 1939. ) Fraudulent assignments invalid.
ment or transfer of any of the property or effects of such partner- $$2695, 2830.
ship, made by such partnership when insolvent or in contemplation
of insolvency, or after or in contemplation of the insolvency of any
partner, with the intent of giving a preference to any creditor of
such partnership or insolvent partner over other creditors of such
his

J

partnership,

and every judgment confessed,

lien created, or security

given by such partnership, under the like circumstances, and with
the like intent, shall be void as against the creditors of such partnership.

§§ 2682-2685
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This and next section cited, as to restrictions on limited partnerships
matter of assignments 82 Ga. 133.

in the

:

Act 1837,
Oobb, 588.

§2682. (1940.)

By

Every such

general or special partners.

sale,

assignment or transfer of any of the property or effects of a general
or special partner, who may have become liable as a general partner,
made by such general or special partner when insolvent or in contemplation of insolvency, or after or in contemplation of the insolvency of the partnership, with the intention of giving to any
creditor of his own, or of the partnership, a preference over cred-

$2695.

judgment confessed, lien created, or
security given by any such partner under the like circumstances,
and with the like intent, shall be void as against the creditors of the
itors of the partnership, every

partnership.
Cobb,

588.

§2683.

ner

who

tions, or

(1941.) Liability of special partners, etc.
any provisions of the last

who

Any

special part-

two preceding secany such violation by the

shall violate

shall concur in, or assent to,

partnership, or by any individual partner, shall be liable as a general partner.

A

7
Cobb! 58s.

§2684.

(1942.)

Special partners,

In case of the insolvency or

etc.

bankruptcy of the partnership, no special partner

A

7

oobt? 588

shall,

under any

circumstances, be allowed to claim as a creditor until the claims of all
the other creditors of the partnership shall be satisfied.
No dissolution of such
§2685. (1943.) Dissolution, how effected.
partnership, by the acts of the parties, shall take place previous to
the time specified in the certificate of its renewal, until a notice of

and recorded in the
was recorded, and pub-

such intended dissolution shall have been

filed

which the original certificate
week for four weeks in a newspaper printed in
each of the counties where the partnership has places of business;
but if no newspaper be printed in such counties, then the notice
shall be published for four weeks in the newspaper in which the
sheriff of said county advertises, which notice shall be signed by all
the partners, or their representatives: Provided, that nothing herein
contained shall be so construed as to affect the collection of any
demand against either of the special partners which may have been
clerk's office in

lished at least once a

contracted previous

to the

commencement

of

such special part-

nership.

General Note on Chapter

1.

Notes taken mainly from Code of 1882 :
Account and settlement, bill filed for, may embrace every matter necessary to, without being multifarious thereby 5 Ga. 22. No adequate remedy
:

at law for: 15 Ga. 213.

Acceptance by one partner for the partnership
dividual debt

:

48 Ga. 570

:

;

55/618.

For

in-

15 Ga. 253.

Admission, when -that of a member of a firm not a party to the suit may be
given in evidence to charge the other members 2 Ga. 244 16/424. Answer of
a defendant in equity as an admission 13 Ga. 206 21/395. When of a partner
:

:

;

;
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is not evidence in favor of the plaintiff
17 Ga. 300.
What admission is evidence of a partnership interest 32 Ga. 477 47/253 12/591, 592.
Assignee of the interest of one partner is entitled to the remedies of the
assignor for procuring a settlement: 33 Ga. Sup. 184.
Attachment, when can only issue for a partnership debt, when non-resident
partners are the only survivors of the firm 8 Ga. 532. Against a firm where
When
all the members could be attached for an individual debt: 60 Ga. 546.
:

:

;

;

:

some

unknown 47 Ga. 587. Where the affidavit is worded
Co. reside out of the State," it is sufficient: 19 Ga. 84.

of the partners are

as follows, "C. J.

&

:

See note to section 4522.
Attorney at law, partner in a mercantile firm, not allowed commissions for
collecting debts for the firm, in the absence of an agreement to that effect 37
Ga. 299, 300.
Debts, division of the usurious debt of the firm does not purge it of the
usury 22 Ga. 193. Where the contract of a partner is objectionable on account of usury, yet the firm must pay the legal interest 40 Ga. 107.
Dissolution, when after, a court of equity will appoint a receiver 18 Ga. 664.
A partition of partnership land made before dissolution 35 Ga. 84. Liability
of a partner after, to account to another one for firm assets 57 Ga. 11.
Equity, concurrent jurisdiction between law and equity as to settlement of
partnership affairs 33 Ga. Sup. 184.
Will aid creditors to follow goods sold
to a firm who transferred them without valuable consideration to another partnership composed of some of the same parties 9 Ga. 449. May interfere
when the estate is involved in two partnerships, etc., and enjoin suits of credNo adequate remedy at law where one partner sought an
itors 21 Ga. 442.
account against his copartner: 15 Ga. 213. Will restrain the publication of
letters: 29 Ga. 161. May require partner taking charge of assets to indemnify
the other partners 35 Ga. 113. Bill against two partners one of whom dies
pending the suit 38 Ga. 444. Bill by one partner' against copartner must be
brought in the county where the managing partner lives, and there must be a
cause of action at the time it is brought 55 Ga. 329. A demurrer will be sustained to a bill between the partners unless all of them made parties 51 Ga.
313.
Will restrain, on account of conflicting interest, one partner from carrying on the same business as the firm 33 Ga. 500.
Evidence, entries on the firm books are, against the firm: 14 Ga. 699. Bill
and answer of a partner admissible in a claim case, etc. 21 Ga. 395. When
the declarations of one partner are not evidence or notice of dissolution 31
Ga. 403. Competency as to testifying of partners and representatives under
the evidence Act of 1866: 36 Ga. 520-565. As to the other party, not ruled out
if contract made with living member of the firm
37 Ga. 586-623 59/342, 343But if contract made with the deceased member of the firm,
349; 41/123.
evidence ruled out 39 Ga. 186. Under the plea of non est factum : 60 Ga. 437.
In issue of partnership or no partnership, the sayings of one partner not
brought to the knowledge of the others do not bind the other members of the
firm: 44 Ga. 229. Business letters of the clerk with the firm name to them
When printed handbills were
admissible as those of the firm 62 Ga. 46.
evidence of existence of a partnership 40 Ga. 222.
Firm name need not be inserted in the articles of partnership, but the name
in which the business is carried on becomes the firm name 31 Ga. 403.
Garnishment, when the debtor of one partner is subject to: 23 Ga. 164.
Interest, the apparent interest of a partner treated as the actual 28 Ga. 68.
Jurisdiction of courts where several partners live in several counties 54
Ga. 486.
:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

;

:

:

:

:

:

:
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Landlord and tenant, when they are partners as to the crop: 52 Ga. 567.
AVhen father and son are partners as to crop 53 Ga. 160. But see when landlord and tenant are not partners as to crop 42 Ga. 226 48/425 73/528.
Law partnership, nature and objects of: 34 Ga. 388. Bound by their firm
:

:

;

;

contracts as to collections 55 Ga. 283.
Lien, asserted against the property of the firm for a lien existing against
one member thereof, binds his interest in the firm 19 Ga. 591.
Limitations, payment by one partner within six years, does not take it out
of the statutes as to copromisors: 14 Ga. 641, 648. The statute does not run
as between partners where there are debts due by the firm or unsettled or
owing to the firm 20 Ga. 556.
Liquidation, when assets of the firm were placed in the hands of a clerk for,
and he paid debts with his own funds and filed a bill setting forth these facts
36 Ga. 484.
Mortgage, when made by one partner to his copartner's representative, it
is superior to creditor's: 29 Ga. 276.
Of the individual interest in partnership
property, is not superior to a sale thereof to pay partnership debts 21 Ga. 394.
Given by a firm, does not include the individual property of the members,
unless specially so set forth: 43 Ga. 528. On a stock of goods: 49 Ga. 313.
Power of a partner to make, can be contested either at law or in equity: 60
Ga. 396.
Note, execution of, by one partner in the firm name, prima facie binds all the
:

:

:

:

members

:

15 Ga. 198.

and the representative of one deceased
where the partnership is alleged, and so also the surviving partner to be insolvent,, since the law allowing judgments and verdicts to be so moulded as
Parties, joinder in suit of a partner

to give equitable relief: 62 Ga. 46.

Partners, responsibility of a person holding himself out as a member of a
firm 29 Ga. 285. Maker of a note to a firm cannot plead an agreement with
two partners to settle it with the debt of one, another partner not being a
party to the agreement 48 Ga. 495. Sale to a partner with notice of his want
:

:

buy for the firm, will be held as a sale on the individual credit
that member: 55 Ga. 427. Bill may be brought by one partner for an

of authority to
of

account and for division against another having agreed to pay all the firm
debts: 57 Ga. 11. Bights of a partner as to interests separate from the partnership 58 Ga. 26. When one partner furnishes the capital and another his
services 50 Ga. 339-350.
Partnership, may be altered or modified as between themselves 2 Ga. 18.
From holding themselves out to the public under a firm name the law will
imply the existence of a partnership 53 Ga. 98. What is evidence of, as to
third parties 14 Ga. 699. Settlement of 54 Ga. 470.
:

:

:

:

:

:

Payment, to partnership: See section 3717 and notes.
Pleadings, plea of assets belonging to the firm must be signed and verified,
and what it must allege to prevent a creditor from pursuing the individual
estate of a deceased partner 21 Ga. 155. When non est factum is pleaded by one
partner and the onus to show authority to sign is on the plaintiff: 60 Ga. 437.
Possessory warrant, will not be sustained for the share of a partner until
:

final division of effects: 40

Ga. 328.
Powers, to bind the firm by a sealed instrument: 16 Ga. 424.
Realty, reason of the rule that a court of equity may treat real estate of a
partnership as personalty 15 Ga. 445. Members of a firm holding lands are
tenants in common 19 Ga. 14 61/676. When partnership lands are not subject to levy and sale for the debt of one partner: 43 Ga. 325. May have it
partitioned before the dissolution of the partnership 35 Ga. 84.
:

:

;

:
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Receiver,
18 Ga. 664.

when a court

When before

the partnership

:

of equity will appoint,

dissolution

:

21 Ga. 74.

on the dissolution of a firm

Appointment

of, to

wind up

38 Ga. 179.

Rescission, when a contract between two partners will not be rescinded in
the absence of actual fraud in the seller 55 Ga. 495.
Rights of partners may be settled at law as well as in equity 28 Ga. 68.
When not
Set-off, when there cannot be of an individual debt 46 Ga. 527.
against a firm debt 28 Ga. 219 33/243 36/508. Partners can plead an excess
of profits received by one partner in a suit between them 30 Ga. 813. When
by agreement the debt due by one of the firm to a customer is permitted to be
set off against purchases made of the firm by the customer 54 Ga. 499. When
not mutual: '58 Ga. 507.
Notes from decisions since Code of 1882 :
Admissions, of defendant's husband, not made in her presence, not admissible to show defendant and plaintiff were partners 93 Ga. 104.
Advertisement of partnership not binding on persons stated to be partners,
not shown to have known of or acquiesced in it 93 Ga. 128.
Corporations, suit against copartnership, alleged to be composed of an
individual and railroad company, demurrable here 75 Ga. 567.
Evidence, statement of one partner in presence of other, not denied by
latter, admissible against latter to show partnership, though not told plaintiff:
91 Ga. 192.
Mortgage, in firm name, executed by partners as individuals, is act of
partnership as also partners, and may be foreclosed against one or all:
65 Ga. 71.
Plea of no partnership, irrelevant on suit on note signed " Hirsch <fe Co.,"
there being no allegation of partnership in declaration 91 Ga. 555.
Defense dependent upon showing partnership relation with plaintiff, may
plead and prove any fact showing plaintiff's liability as partner: 95 Ga. 723.
Released, retiring partner not, where clerk entitled to laborer's lien, but
permitted mortgage ^t. fa. to take assets: 92 Ga. 351.
Suit against firm, plea of non assumpsit, verdict against one partner sustained 75 Ga. 664, 665 see also 68 Ga. 255.
Tenants in common, partners are, as to land deeded to firm 65 Ga. 71. See
19 Ga. 14 61/676.
:

:

:

,

:

;

;

:

:

:

:

:

:

:

;

:

;

§

2685

§§2686-2688
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DEBTOR AND CREDITOR.

ARTICLE

1.

GENERAL PRINCIPLES.

SECTION

1.

RELATION DEFINED, ETC.
$$4003,4001.

Whenever one per(1944.) Relation of debtor and creditor.
son, by contract or by law, is liable and bound to pay to another an
§2686.

amount

money, certain or uncertain, the relation of debtor and
creditor exists between them.
of

To render responsible for the debt of another, it must be in writing and for
a consideration 15 Ga. 321. This section construed in connection with section
Party borrowed
1952, and includes cases of tort before judgment: 59 Ga. 257.
notes on himself, proceeds to be turned over when desired, or else good notes
or fi. fas. instead, guaranteed by himself: 54 Ga. 47.
Whether partnership, or one member, the true debtor, question for jury
book entries considered in deciding on whose credit goods sold 75 Ga. 665.
Agreement with another upon good consideration, to pay his debt, creates
relation 77 Ga. 374.
What son must show to recover from father's estate for services in caring
for him while old and infirm 90 Ga. 581 92/521, 522.
:

;

:

:

;

:

$4003.

§2687.

The

(1945.) Rights of creditors favored.

rights of creditors

should be favored by the courts, and every remedy and facility afforded them to detect, defeat and annul any effort to defraud them
of their just rights.
Section cited and approved 60 Ga. 571 75/84, 312.
Cited, and bill upheld to enable creditor to subject individual interest of
trustee who mingled his own with property of estate 71 Ga. 815.
:

;

:

Courts favor creditors, but cannot assist them when their pleadings are too
defective to afford basis for granting relief sought 74 Ga. 251.
Where, in view of this section, interlocutory appointment of receiver under
creditors' bill attacking voluntary assignment for fraud, was not error:
:

74 Ga. 543.
$$ioo4,4ooi,

Courts of equity should assist
creditors in reaching equitable assets in every case where to refuse
interference would jeopard the collection of their debts.
§2688.

(1946.)

Equitable assets.

Judgment creditor granted an injunction and receiver in the State court,
whei*e the only fund out of which he could get his rights was in danger: 63
Ga. 551. How reached by fi. fa. levied and return of nulla bona : 59 Ga. 706.
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§2689.

(1947.)

Attacking judgments.

Creditors

may

§§2689-2692

1.

etc.

attack as

^ 4565

-

5371

-

fraudulent a judgment or conveyance, or any other arrangement interfering with their rights, either in law or in equity.

Judgment

of foreclosure in favor of one creditor, not set aside

except for fraud

:

by another,

77 Ga. 118.

The creditor cannot pursue $3737.
the debtor at the same time, except in

§2690. (1948.) Pursuing two remedies.

the person and property of

cases specially provided for; but the process last sued out shall be
void.

Compulsory election. As among themselves, credi- $|^ 2, 4002
tors must so prosecute their own rights as not unnecessarily to jeopard
the rights of others; hence, a creditor haviog a lien on two funds of
the debtor equally accessible to him, will be compelled to pursue the
one on which other creditors have no lien.
§2691.

(1949.)

Stated, where there is a claim on two funds: 8 Ga. 462. Where surviving
partner has two funds on which there are two liens or claims 16 Ga. 165. It
only applies where contending creditors have a common debtor: 24 Ga. 347.
All creditors are equally meritorious, therefore there should be pro rata distribution 27 Ga. 47. Section cited, and creditors should not jeopardize the
rights of others 39 Ga. 320. Doctrine applied in favor of a surety 6 Ga. 393.
Where the provisions of this section are referred to 17 Ga. 95 49/619 57/304.
But this principle does not apply where one of the funds is outside of this
State 54 Ga. 573.
Creditor taking no part in claim case, postponed to one who raised money
by compromise verdict 72 Ga. 751.
Judgment creditor having lien on property and on fund in court, postponed
to one having lien only on fund 72 Ga. 752.
Equity will not compel election by holder of mortgage, purchasing to protect property bought in good faith, subject thereto: 77 Ga. 547.
Vendee's equity to have older judgment satisfied out of vendor's other
property, superior to that of junior judgment to have contribution 85 Ga. 439.
One mortgagee cannot charge another with solvent collaterals, unless
actually collected 86 Ga. 457. Mortgagee not compelled to relinquish lien
upon fund in court, because also held defeasible deed to land of debtor:
86 Ga. 457.
:

:

:

:

:

;

;

:

:

:

:

:

§2692. Co7npositio7i by debtor.
presses

the

any material fact

amount

If a

debtor misrepresents or sup- ?o

in the statement of his affairs either as to

of his property or of his indebtedness, the composition

he privately agrees to give one creditor a better
security or to pay one more than the other, the contract with the
is

void; so, too,

others

is

if

void.

Composition agreement with creditors, induced by falsehood and fraud,
void

:

72 Ga. 254.

Ga.

271.

'
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SECTION

2.

STATUTE OF FRAUDS.
$

3ii??3i53?'
3io3',

343°'

3527,3159

S
bS
Dieest

To make the
§2693. (1950.) Obligations which must be in writing
following obligations binding on the promisor, the promise must be
.

n W riting, signed by the party to be charged therewith, or some
person by him lawfully authorized, viz.:
j

p. 1127.'

Auctioneers: See section 3527 and notes. Contracts with counties, section
fire-insurance, section 2089. See notes to section 2694. Agent's authority
must be in writing under section 3002.
What is not such part performance as will dispense with a writing: 63 Ga.
67-69. Note signed after contract made and antedated, takes the parol bargain and sale out of the statute of frauds 55 Ga. 633. Sale and delivery of
cotton with a sale ticket signed by the seller, binding contract under this section 50 Ga. 652. Letter written by defendant acknowledging terms of the
contract, takes out of the statute: 29 Ga. 294. A sale ticket taking contract
out of the statute, similar section to seventeenth section of statute of frauds:
50 Ga. 651.
Receipt given by one to another, signed by first party alone, not sufficient
nor is letter referring generally to contract, without stating its terms, etc.
Writ66 Ga. 338. Contract may be embodied in correspondence 87 Ga. 333.
ing binding, if, construed with others, intelligible without parol aid
73
Ga. 400.
Agreement for sale of goods over value of $50.00, contained in ambiguous
memorandum, explainable by parol 81 Ga. 297.
Auctioneer's written memoranda, when ambiguous, may be explained by
parol 80 Ga. 572.
Statute of frauds not applied if not set up by plea, objection to evidence, or
request to charge 89 Ga. 473 see also 71 Ga. 470 94/468.
Statute does not apply to one not a party to the contract 94 Ga. 655.
343

;

:

:

:

:

:

:

:

;

;

:

A

promise by an executor, administrator, guardian or trustee
damages out of his own estate.
Promise by administrator to indemnify attorneys in paying over money
1.

to answer

collected for the estate, binding individually, and doubtful

bound
Act

851 2 '
243
$3815.

^'

:

if

estate

would be

71 Ga. 501.

^ P rom

i

answer for the debt, default, or miscarriage of an-

se to

'

other.

See as to sureties and guarantors, section 2966.

Promise to indemnify a person for becoming surety to another, need not be
Ga. 294. Parol promise by husband to answer for debt of his
wife, void: 6 Ga. 14. Written promise to answer, etc., not valid at common
law, unless it shows a consideration 6 Ga. 390. Must be in writing and show a
consideration
15 Ga. 321. But valid without a consideration appearing in
writing, by the Act of 1851-2: 17 Ga. 568. That the Act of 1851-2, dispensing
with a consideration in writing, was not repealed by the Act of 1855-6 (pp. 240260): 32 Ga. 128. Account books insufficient per se to make a party liable for
the debts of another 8 Ga. 74. Parol promise void whether absolute or conin writing: 1

:

:

:
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of another 21 Ga. 238. What promise not within the
being the party's own debt he promised to pay 30 Ga. 488.
Title bond assigned to a party promising to pay the balance of purchase-money,
not obnoxious to the statute 35 Ga. 258. Where there was a sufficient consideration for a promise or undertaking 36 Ga. 581-583. An original and not a
collateral promise to pay the debt of another 40 Ga. 65. To make responsible
for the debt of another, there must be a writing signed by the party to be
charged: 43 Ga. 187,189. It was an original undertaking: 45 Ga. 138. Goods
furnished on recommendation, not rendering the party so doing responsible
19 Ga. 310. When third person liable for representations as to the solvency of
another: 26 Ga. 241. Conditional promise to pay the debt of another: 44 Ga.
71.
Where the promise was not within the statute 30 Ga. 488. The court below rightfully refused to charge that the agreement was within the statute
48 Ga. 498. Binding where full performance by the creditor accepted by the
promisor 53 Ga. 353. When guarantee of the solvency of notes not a promise
to answer for the debt of .another: 57 Ga. 198. Statute of frauds did not apply in this case 58 Ga. 602. An original and not a collateral contract 60 Ga.
456.
Novation where debt extinguished and another substituted 55 Ga. 277.

ditional, to

terms of

pay the debt

:

this, as

:

:

:

:

:

:

:

:

:

After bankruptcy of firm and members,

new promise by one member

firm's note, not obnoxious to this provision

Promise
into

:

:

need not state the consideration, but

in writing

to pay

68 Ga. 592.

may be inquired

it

70 Ga. 53.

Consideration necessary to support promise to pay debt of another 70
Ga. 53.
Promise to repay money lent to a third person, inducing the loan, is binding
without writing 70 Ga. 53.
Purchaser of land from debtor agreeing with creditor who claims lien
thereon, to pay him, and to release debtor, not within statute 70 Ga. 592.
:

:

:

Substitution of third person for debtor, by agreement releasing debtor,
need not be in writing: 70 Ga. 690; see also 55 Ga. 277; 60/456. Maker
of note could recover here, of one so substituted as debtor, although maker
had not paid the note 70 Ga. 690 see also 55 Ga. 277 60/456.
Charges on account, made for convenience of the real debtor in the name of
:

;

;

another, not within the statute 71 Ga. 169.
Money furnished W. but charged to T. alone, he promising W. to refund it,
may constitute original promise by T. 70 Ga. 52.
Promise that if plaintiff would let defendant's son have goods, he (defendant) would see it paid, original, not collateral undertaking: 73 Ga. 739.
:

:

Where one told a merchant to let another have goods and he "would see it
paid," this was an original undertaking: 74 Ga. 838.
Landlord's promise to pay cropper's mortgage debt which was about to stop
his sale of cotton, not within statute 75 Ga. 710.
Verbal guarantee of safe return of goods by another, not binding 76 Ga. 538.
Promise by father, that, if goods were furnished son, he would see they were
:

:

paid for, was original undertaking: 76 Ga. 723.
Undertaking here original and not within statute of frauds: 77 Ga. 542.
Lumber-merchant refusing to credit contractor further for lumber to build
house, and owner agreeing to pay bill, original undertaking: 80 Ga. 698.
Agreement by L. to pay M. for goods to be furnished F. out of money due F.,
original undertaking

:

84 Ga. 227.

One sending for physician for another, agreeing to see him paid, and
wards telling him she would pay, original undertaking: 91 Ga. 180.
Suit on verbal guaranty, statute not pleaded, not effectual
21

:

94 Ga. 468.

after-
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$2480.

3. Any agreement made upon consideration of marriage, except
marriage articles as hereinbefore provided.

Parol marriage agreement executed cannot be afterwards changed 30 Ga.
Parol agreement before marriage to execute in writing a marriage settlement after marriage, is not valid, and marriage not part performance: 54 Ga.
:

528.

681-684.
$4037.

Any

4.

contract for sale of lands, or any interest in, or concern-

ing them.
See notes concerning real property

Rent

:

Sections 3045-3067.

where part performance prevented use

warrant
performance to take out
of the statute 55 Ga. 198. Original parol agreement not revocable after executed at defendant's expense 3 Ga. 83. Estopped from taking advantage of an
oral agreement as to the flow of water, against a bona fide purchaser without
notice 41 Ga. 162-171. Verbal contract as to land so largely acted on as to take
28 Ga. 165. Contract with agent to sell land need not be
it out of the statute
A trust in land need not be in writing, but must be
in writing: 60 Ga. 212.
proved by writing: 5 Ga. 341. When admissions of parol agreement in defendant's answer, yet insisting on the statute of frauds, he is entitled to its benefits
Parol lease of lands for more than three years is void under the
8 Ga. 457.
statute of frauds 12 Ga. 386. A parol contract for land must be clearly shown
beyond a doubt 17 Ga. 559. Taking bond for title by assignment and agreeing
to pay the purchase-money is not a parol promise under this section 35 Ga.
258.
Does not affect a contract fully executed, or where there has been performance, as payment: 45 Ga. 182. Where part performance may make valid
a parol license 45 Ga. 331. An easement should be by grant express or implied 29 Ga. 254. Building party walls by parol agreement was taken out of
the statute by part performance 46 Ga. 19. Inapplicable to the facts in this
case,

by the landlord

What

49 Ga. 468.

:

is

of dispossession

sufficient part

:

:

:

:

:

:

:

:

:

:

case 48 Ga. 442.
Principle stated
:

:

68 Ga. 264.

Does not apply to one not a party to the contract
Auctioneer's written
parol 80 Ga. 572.
Auctioneer's written

of sale

:

94 Ga. 655.

memoranda when ambiguous may be explained by

:

specify terms of sale

memorandum

86 Ga. 226.
trees are part of realty

of sale of realty, insufficient,

if fails

to

:

Growing
82 Ga. 793.
Facts here made no trust (see section 3153), or fraud, or part performance to
take case out of statute: 88 Ga. 819, 822, 823.
Deed to land to which grantor's name signed by agent by verbal authority,
did not pass title 90 Ga. 113.
One who promises to pay in future for lands deeded to him, not relieved by
statute of frauds 93 Ga. 320.
Condition subsequent in deed, to pay annuity, modified by parol, held binding, when
93 Ga. 497.
Parol agreement that purchase at sheriff's sale was for benefit of another,
who was to pay purchase-money, binding as executed 95 Ga. 663.
:

:

:

:

:

Verbal agreement for joint purchase at administrator's
against one purchasing: 88 Ga. 819.
$8044.

5.

Any agreement

sale,

not enforceable

(except contracts with overseers) that

be performed within one year from the making thereof.

is

not to
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Goods to be delivered within a year, but the price to be paid afterward, is
not within the statute 1 Ga. 348. This being a contract for a writing, and
might be executed in a year, is not within the statute 22 Ga. 1. Not within
the terms of this section, for it could have been performed within a year: 34
Ga. 152. Contingency could occur within a year: 24 Ga. 506. Verbal agreement made 14th of December, 1856, for rent of house and lot for 1857, is void
under the statute 31 Ga. 507. It will not be presumed that the contract was
not in writing: 16 Ga. 162. Contract with an overseer must have been in
writing where not to be performed in a year: 26 Ga. 551. Where, although
the agreement was not in writing, it was taken out of the statute by part performance 55 Ga. 79.
:

:

:

:

6.

Any promise

to revive a debt barred

by the

^VJf ^
5

acts of limitation.

New promise, how suit should be brought on, and must plainly refer to the
debt or demand sought to be revived 6 Ga. 21. In an action on note barred, a
new promise made by the maker to a prior holder is sufficient: 7 Ga. 506.
Subsequent promise made by parol relied on 12 Ga. 613. Credit on the note:
18 Ga. 379, 381. Where there was a consideration for a promise in 1860 to pay
part of a note in 1861 55 Ga. 10. New promise to pay in a particular way must
be in writing 58 Ga. 500.
See notes to collateral sections in margin.
Husband can revive debt to wife, as against his creditors not fraudulent
per se, but only a circumstance to be considered 72 Ga. 1.

$$3433,3788.

:

:

:

:

;

:

Debt may be revived either before or after barred, and statute begins to run
from new promise 72 Ga. 14.
Barred debt is good consideration for new promise 72 Ga. 14.
:

:

Debt barred by statute, revived by new promise
sideration
7.

writing without

new con-

76 Ga. 371.

:

Any

in

contract for the sale of goods, wares and merchandise in

existence, or not in

to the

esse,

amount

of fifty dollars or more, ex-

cept the buyer shall accept part of the goods sold and actually receive the same, or give

As

something in earnest to bind the bargain, or

payment.

in part

to cotton or other products, see section 3546.

Not excluded from the terms of the statute where such contract is executory
Goods not in esse not within the statute 6 Ga. 554. Cotton included under term "goods" 6 Ga. 554. When delivery of goods not sufficient
under this section 20 Ga. 574-577. No contract valid unless the buyer accepts
or gives something in earnest, or there is a writing signed by the party to be
charged 30 Ga. 637. Where buyer can object to quantity or quality, there is
no acceptance 25 Ga. 215. What contract does not fall under this provision and
:

6 Ga. 554.

:

:

:

:

:

Letters acknowledging the contract, sufficient
out of the statute 29 Ga. 294. Verbal stipulations did not show receipt or payment by the buyer, so as to take it out of the statute 49 Ga. 143146. Where part delivery of cotton and a sale ticket signed, takes the contract
out of the statute as to the buyer: 50 Ga. 644, 651. A contract to purchase an
account for $50.00, or more, must be in writing: 54 Ga. 179. A subsequent
note signed by the buyer, taking a parol bargain out of the statute 55 Ga. 633.
To take advantage of the statute, it must be pleaded, when 71 Ga. 470.
is

sufficient

to take

:

25 Ga. 391-394, 395.

it

:

:

:

:

Agreement

memorandum,

for sale of goods over value of $50.00, contained in

explainable by parol

:

81 Ga. 297.

ambiguous

$3527.
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That memoranda

on several pieces of paper, not fatal, if signed
Here, the memo-

of bargain

paper, construed with others, intelligible without parol.

randa, taken alone, were unintelligible : 73 Ga. 400.
Contract may be embodied in correspondence 87 Ga. 333.
:

Contract to find market for cross-ties, originally lacking consideration, was
rendered mutual by part performance: 90 Ga. 416.
Cited, where retiring partner held liable for goods over $50.00, ordered by
parol before dissolution delivered to other partner after dissolution 91 Ga. 757.
The acceptance may be by person designated to receive, by message over
telephone 88 Ga. 578.
Facts here constituted delivery and acceptance of stock, and statute of
frauds not apply, whether certificate received or not: 92 Ga. 432.
Purchase of goods through traveling salesman, who himself signed and sent
order to principal, not within statute 95 Ga. 423.
:

,

:

:

Acts

1880-1,
p. 62.

8.

An

of a
acceptance
l

bill of

exchange.
&

"Cr. the within $2.30, the balance to be paid in January, next," did not

make maker of entry liable for balance 81 Ga. 768 53/665.
General Note on Section 2693. — Obligations that must be in writing, and
how declared on 13 Ga. 195. Statute of frauds must be pleaded, to avail in a
:

;

:

case of a lease

:

Letters as showing a contract

13 Ga. 452-458.

:

53 Ga. 164.

Besides the contracts required to be in writing by the statute of frauds
(section 2693), this Code also requires the following to be in writing to be
binding: fire-insurance contracts, section 2089; auctioneer's sale, section 3527;
contracts with counties, section 343.
No memorandum of sale necessary to make judicial sale binding: See section 5448.

Parol promise to pay, by drawee to payee, not render draft such equitable
assignment of account as to defeat subsequent garnishment 84 Ga. 403.
:

is

Acts

1853-4,

1855
o?a
p. 240.
$4037.

Legal significance of drawee writing his name across face of
acceptance 88 Ga. 29.

bill of

exchange

:

The foregoing section does not

§2694. (1951.) Exceptions.

tend to the following cases,
As

to acceptance of a draft,

1.

When

ex-

viz.:

what would be part performance:

53 Ga. 665-668.

the contract has been fully executed.

Statute does not apply to a contract fully performed

:

1

Ga. 348.

Parol agreement that purchase at sheriff's sale was for benefit of another
who was to pay purchase-money binding as executed 95 Ga. 663.
:

;

2.

Where

there has been performance on one side, accepted by the

other in accordance with the contract.

When

there was part performance by a tenant 49 Ga. 468. Where the conwas executed 63 Ga. 476. Promise to pay the debt of another,
Employment of a
is binding where full performance accepted: 53 Ga. 353.
clerk, part performance: 53 Ga. 98-109.
Part performance, a plea of recoupment allowed: 55 Ga. 79. Part payment and possession, are part performance: 55 Ga. 198. Building of a wall, part performance of a parol license:
46 Ga. 24. New promise must be in writing; forbearance to sue may be part
performance: 58 Ga. 500-508. Parol agreement to execute a settlement after
marriage is within the statute, and neither marriage nor possession by the
tract for rent

:

:
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husband

part performance

is

that another should pay

no part performance

Agreement

:

:

Parol promise by one to see
the statute, and there was

54 Ga. 681-684.

money borrowed, 4s within

63 Ga. 442-446.

money, borrower to execute security deed, etc., executed except debtor did not sign deed, specific performance decreed: 66
Ga. 296.
Where railroad licensed one by parol to erect mill-dam on its lands and
overflow them, license cannot be revoked, when 69 Ga. 114.
Contract recognized in letters, and partly performed, is not within the
statute: 74 Ga. 498.
Allegations here sufficient to take case out of statute of frauds, part performance set out 93 Ga. 29.
Where stipulation in deed to pay annuity in money, modified by parol and
performed 93 Ga. 497.
Agreement by one firm buying out another, to pay off lien to prevent foreclosure, etc., taken out of statute here by performance 87 Ga. 474.
to lend

:

:

:

:

Where there has been such part performance of the contract
would render it a fraud of the party refusing to comply, if the
court did not compel a performance.
3.

as

As

performance being part execution of a parol contract 6 Ga. 590.
would be a fraud not to decree specific performance 9 Ga. 80. After
part execution 14 Ga. 683. Payment of the purchase-money, together with
taking possession and improvements, make part performance: 15 Ga. 144.
Where the son under part performance was entitled to specific performance to
prevent fraud: 22 Ga. 431. Where one person signs for another at his request: 22 Ga. 402. Purchase, payment, possession and improvements release
a parol agreement for land from the statute 27 Ga. 125. Must be part performance to take a verbal contract for land out of the statute 24 Ga. 402
27/485. A verbal contract largely acted on taken out of the statute 28 Ga.
165.
There being part performance, it would be a fraud not to decree specific performance
30 Ga. 96. Antenuptial parol agreement admitted by the
husband, equity will decree specific performance: 30 Ga. 156. Where a defendant in execution, under a parol contract to redeem, makes improvements:
30 Ga. 336. Taken out of the statute as to realty by part performance 34
Ga. 152-159. It is a question for the jury as to whether it was taken out
of the statute by part performance: 37 Ga. 26-31. Parol contract between
two attorneys, where it would be a fraud not to enforce it: 38 Ga. 232.
Parol contract for the delivery of cross-ties taken out of the statute by part
performance: 41 Ga. 71. Parol contract for rent taken out of the statute by
part performance 42 Ga. 207. Such part performance of parol agreement as
would be a fraud not to carry it out 43 Ga. 569. Fully executed by entire
payment, accepted by the vendor, takes it out of the statute 45 Ga. 182. License by parol rendered obligatory by the party making investments, etc.
45 Ga. 331. Payment of part of the purchase-money to a stranger without
the consent of the vendor, and mere possession of the land, will not take it out
of the statute: 33 Ga. Sup. 123. Agreement by parol as to building a wall,
Rent contract, although
fully executed, takes it out of the statute 46 Ga. 19.
not in writing, taken out of the statute by part performance 48 Ga. 512. Employment of a clerk, part performance: 53 Ga. 98-109. Draft for an engine
agreed to be accepted, taken out of the statute by delivery of the engine: 53
Ga. 665. Promise by parol to pay the debt of another, with full payment acto part

Where

:

it

:

:

:

:

:

:

:

:

:

:

:

:

cepted

:

53 Ga. 353.

Contract for rent not

in writing,

taken out of the statute,
49 Ga. 470.

so as to prevent the use of a dispossession warrant by the landlord

:
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The part performance must be of the contract 47 Ga. 479. New promise
must be in writing 58 Ga. 500. Forbearance to sue may be part performance
58 Ga. 508. Part performance, when he could not fraudulently deny his agreement: 54 Ga. 559. Part performance and recoupment 55 Ga. 75-79. Equity
gives relief where there has been part performance in pursuance of the contract 51 Ga. 77. Specific performance where there was a gift with improvements 54 Ga. 624. Where another debtor substituted by consent, not within
the statute 55 Ga. 277 60/456. What is not such part performance by col:

:

:

:

:

:

;

lateral promisor as to take

it

out of the statute

:

63 Ga. 67.

Decreed, where agreement on meritorious consideration, and valuable improvements made on faith thereof, but not when 69 Ga. 125.
Where possession of land under parol contract of purchase, and valuable
improvements made, specific performance decreed: 69 Ga. 759.
Exchange of lands consummated by possession, makes perfect equity in
vendee without notice of prior parol sale, though notice received before deed
executed 70 Ga. 480.
Where though verbal authority to execute deed to land, invalid, estoppel
operates against grantor, because of part performance 90 Ga. 113.
Contract to find market for cross-ties, originally lacking consideration, rendered mutual by part performance 90 Ga. 416.
Decreed against corporation where agent bargained lot to one who paid
purchase price to corporation and made valuable improvements 93 Ga. 747.
Vendor performing parol agreement (modifying contract of sale) to deed
part of land to subpurchaser, subpurchaser' s taking possession was part performance as to original vendee 82 Ga. 123.
Gift enforced where possession and improvements made on faith thereof
33 Ga. 9; 94/187; but where gift alleged was definite part of tract, proof that
whole tract given, variance, and gift not enforced 94 Ga. 187.
:

:

:

:

:

:

:

General Note on Article

— Substitution

one debtor for another: 19
Ga. 551 20/403-415. Taking another as collateral security 38 Ga. 286. When
there was no novation but a contract of sale, in consideration of another paying debts 38 Ga. 518. Small notes given for larger ones so as to obtain judgment sooner: 18 Ga. 668; 22/466; 60/396. A surety indemnified by debtor
giving small notes for larger ones 23 Ga. 616.
As to extent of creditor's accountability for property received from debtor,
to be sold, pay debt, etc. 92 Ga. 149.
Implied trusts, section 3159(2), expressly excepted from statute of frauds:
46 Ga. 291.
1.

of

:

;

:

:

:

ARTICLE

2.

ACTS VOID AS AGAINST CREDITORS.
A

§2695.(1952.) Void acts. The following acts by debtors shall be
fraudulent
in law against creditors and others, and as to them null
|

Cohb!V

57 8
59G a'25
9

'

and
A
18
Cobb i'(i8
A

p
2.,.
p. ''V

1-

865 ' 6
'

($8529, 356£9,

tfSjn]
kj«>?
2830,2681.

void, viz.:

Every assignment or transfer by a debtor, insolvent at the

time, of real or personal property, or choses in action of any description, to

any person, either

in trust or for the benefit of, or in
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§

Acts void as against creditors.

behalf

creditors,

of,

assignor or
Lex

See section

loci:

where any trust or benefit
for him.

reserved to the

is

any person
8.

An instrument which was

void as against creditors because of secret trust
reserved 73 Ga. 414.
Intimation of judge in temporary restraining order, etc., as to fraud and
reservation of benefit by assignor, stricken by Supreme Court: 70 Ga. 559.
Charge, here, on law of fraudulent assignments, warranted by facts:
77 Ga. 781.
Conveyance to wife in consideration of her paying certain debts and maintaining debtor during his life, fraudulent as against creditors unprovided for
80 Ga. 353.
Agreement by purchaser, in sale by insolvent firm of all its assets, to employ
one of firm as manager at monthly salary, will not per se void sale 83 Ga. 105.
Conveyance for benefit of creditors, reserving trust for vendor, ground for
attachment 86 Ga. 188.
Agreement between insolvent debtor and third person, that latter will purchase former's land at sheriff's sale and give a year to redeem, etc., not per se
fraudulent that purchaser bought debtor's right to redeem, not fraud on
:

:

:

;

creditors

:

87 Ga. 303.

By virtue of Act of February 24th, 1866, insolvent debtor may assign accounts
no one but such preferred creditor taking any benefit; sworn inventory, schedule, etc., unnecessary (overruling 94
Ga. 61) 94 Ga. 750, 751.

for exclusive benefit of one creditor,

:

Mortgage with power of

sale, not vitiated by provision that mortgagee
hold excess over debt, subject to mortgagor's order: 88 Ga. 277.

is

to

Every conveyance of real or personal estate, by writing or$ 3529
otherwise, and every bond, suit, judgment and execution, or contract of any description, had or made with intention to delay or
defraud creditors, and such intention known to the party taking; a
bona fide transaction on a valuable consideration, and without notice
or ground for reasonable suspicion, shall be valid.
2.

Administrator of grantor

As

to

may

set aside

when

:

See notes to section 3357.

one having right of action for tort being a "creditor," see notes to

section 3934.
in

Fact that deed made to defraud creditors cannot avail vendor or his privies
ejectment brought by vendee 65 Ga. 320.
:

Good

question for jury 65 Ga. 744.
Possession in vendor, sufficiently explained here 65 Ga. 745.
Wife having separate estate, fact that she buys husband's property at tax
sale, not itself render sale fraudulent 68 Ga. 93.
Conveyance by debtor to delay, hinder and defraud creditors, intention
known to party taking, is void 68 Ga. 560 see also 59 Ga. 256 60/572.
Equity will not interfere to set aside conveyance of land in fraud of creditors, etc., on behalf of general creditor without judgment: 69 Ga. 491,
faith of transaction

is

:

:

:

:

;

;

Onus on defendants to show valid consideration where creditor attacking as
fraudulent husband's deed to trustee for wife and children 69 Ga. 558.
:

Transfers between husband and wife scanned closely, and utmost good faith
must appear, to be good against creditors 57 Ga. 235 69/757 see also 73 Ga.
:

716.

;

;

-

§
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Bill lies to enable creditor to

reach assets of trustee

who

same with property of the estate 71 Ga. 815.
Conveyance to defeat collection of debt, void: 72 Ga.

gled

fraudulently min-

:

Sale by married
Ga. 312.

woman

to her husband,

made

830.

to hinder creditors, void

:

75

Conveyance here to son, made pending suit, to hinder and defeat creditors,
and taken with notice 75 Ga. 799.
Conveyance of lands by defendant to claimants, held not made to hinder
:

creditors

:

75 Ga. 874.

Wife assisting husband in obtaining goods on credit,
debt due her, liable for payment therefor: 76 Ga. 712.

for purpose of paying

This section being charged in language of Code, charge correct: 80 Ga. 266.
plaintiff conveyed to defendant's grantor to defeat
"in pari delicto," etc., being invoked, must be proved beyond
reasonable doubt 81 Ga. 154.
In case falling under paragraph 2, court may charge paragraph 1 as illustrative of paragraph 2, as to benefits reserved by debtor 83 Ga. 105.

Defense to trover that

creditors,

maxim

:

:

Deed

to secure debt,

though absolute, taken with notice of grantor's intent

to delay or defraud creditors, void: 84 Ga. 91.

Affidavit showing purpose of conveyance to hinder and delay creditors,
tachment properly issued 86 Ga. 188.

at-

:

Every voluntary deed or conveyance, not for a valuable consideration, made by a debtor insolvent at the time of such convey3.

ance.
Stated 68 Ga. 560.
This principle properly charged where evidence tended to show conveyance
to wife without consideration 76 Ga. 699.
Voluntary conveyance yielded to judgment againt grantor: 81 Ga. 44.
:

:

Insolvent partners may bona fide convey all assets of insolvent firm in
of individual debts.
But, if one partner's share exceeds his individual liability, it is as to excess a donation to copartner, and void pro tanto:
87 Ga. 223.
"Where husband paid for land title to which was taken in wife's name, it
was a gift and void as to creditors 87 Ga. 742.
Conveyance of land by widow to minor children from whom it was wrongfully withheld, though made to defraud creditors, and so known to grantees,
valid 88 Ga. 355.
Erroneous verdict against claimant, defendant's son, no insolvency of defendant at time of conveyance being shown, although defendant retained possession and declared deed a sham 89 Ga. 143.
Deed of gift by father to son, while solvent, not void against creditors here,
though unrecorded 91 Ga. 92, 93.
Where creditor attacked conveyance to son-in-law for fraud, heavy liabilities outstanding against grantor at time, material: 94 Ga. 625.
Voluntary conveyance to son-in-law pending suit, possession retained,
scanned close! \ 88 Ga. 172.
General Note on Section 2695. Administrator cannot recover property
transferred by the intestate to defraud creditors: 19 Ga. 290. Evidence offered by, that intestate conveyed property to defraud creditors, not admissible, hut may, in the absence of proof of creditors, offer proof that intestate
was induced to convey hy existing fears of future embarrassment: 22 Ga. 431.

payment

:

:

:

:

:

—
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Maybe

sued together with insolvent transferee of insolvent debtor: 23 Ga. 11.
Agreement, where one bought land of another sold at sheriff's sale to be held
for debtor, held fraudulent and property subjected to sale, for benefit of creditors

:

31 Ga. 150.

Assent is binding only where all agree to, and what is not assent to an
Presumed unless dissent expressed 10 Ga. 274.
assignment 47 Ga. 414.
What condition as to assent of creditors renders void as to the other creditors 50 Ga. 527 55/249
17/430.
:

:

:

;

Assignee,

;

when not liable

for rent of

room or storage

of

books

:

52 Ga. 619.

Assignment, to pay a creditor, not void because effects assigned are larger
than the debt, such excess to be returned: 10 Ga. 10; 12/514; 47/82; 45/204.
For benefit of a part of the creditors, was null and void under the Act of 1818
as against those excluded 24 Ga. 431. By husband to wife pending suit against
him, prima facie fraudulent: 57 Ga. 235. By insolvent debtor, terms of which
contemplated that all should sign it, is binding on none of the creditors unless
Validity of assignment tested by a garnishment of
all sign it: 47 Ga. 414.
the assignee 50 Ga. 527-529. When attachment and garnishment failed as
against a valid foreign assignment as to effects here: 56 Ga. 155. Equitable,
by client in favor of an attorney 58 Ga. 349.
Balance in hands of assignee after paying debt to himself to be paid over to
assignor, made the assignment void formerly 28 Ga. 520. Not so since the Act
of 1866 45 Ga. 204.
Bank, section 1978 of the Code as to setting aside an assignment by, applies
only where there has been a voluntary surrender of charter: 56 Ga. 252.
Assignee of, not enjoined at the instance of creditors: 59 Ga. 271. Assignee
of railroad banking company granted certain powers by the legislature
30
When having stock of, transferred to the assignee did not divest
Ga. 770.
the lien of a creditor: 37 Ga. 614.
Assignee of, not bound generally by any
fraud of the assignors 24 Ga. 273. Assignment to a creditor with notice of
insolvency, when it was void 8 Ga. 506. Assignment after forfeiture of charter, ratified by the legislature: 7 Ga. 779, 780.
Legislature ratifying appointment of assignee by a bank before forfeiture of charter, assignee should collect
in unpaid stock 8 Ga. 487.
Benefit, that insolvent debtor shall remain in possession of property conveyed
for life, is such a reservation as may avoid a conveyance 54 Ga. 146. Expected benefit reserved but rendered valid by subsequent relinquishment of
the assignor: 54 Ga. 501, 502.
Chose in action, assignment of, should be in writing: 63 Ga. 681.
Creditor, wife's secret equity in land did not avail against a judgment
creditor of the husband 56 Ga. 79. Judgment creditor having priority over
mortgage not recorded in time: 13 Ga. 443.
:

:

:

:

:

:

:

:

:

:

:

Consideration, party claiming under grantor as distributee or legatee, cannot impeach his deed for want of consideration, or because made to defraud
creditors: 1 Ga. 551.
Conveyance, absolute, by failing debtor to creditor to pay debt, valid 1 Ga".
157.
One in debt may make a voluntary conveyance of part of his property, if
amply sufficient retained to pay his debts 25 Ga. 684. Made to wife and children by husband solvent at the time, valid: 53 Ga. 155. Of the bulk of his
estate by the husband, greatly embarrassed, to his wife and children, leaving
not sufficient to pay his debts, will not be supported 30 Ga. 491. Of the
stock of a corporation to his father and wife, held fraudulent: 60 Ga. 168.
Insolvency of the husband four years after the voluntary deed to his wife is
not irrelevant evidence on the question of fraud 61 Ga. 373. That donor had
:

:

:

:

2695
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sufficient property in another State, no reply to fraud of donee having knowledge of donor's indebtedness: 53 Ga. 339. It is only where both deeds are
made by the same person, that the doctrine that a voluntary deed must
yield to a deed made for a valuable consideration applies: 27 Ga. 96. Equity
will not assist a party to reclaim property after a conveyance of it to prevent
the lien of expected judgments 9 Ga. 151. Of effects larger than debts, not
void, but is a badge of fraud: 12 Ga. 514. Voluntary deed void as to a subsequent bona fide purchaser without notice: 12 Ga. 125. Voluntary deed must
be covinous and fraudulent also to come within the statute of Elizabeth
17
Ga. 217. Property paid for by husband's money, found subject to his debts:
61 Ga. 631.
Corporations, insolvency at the time of transfer by an individual does not
make the conveyance necessarily void, and same rule applies to corporations:
:

:

11 Ga. 461.

Deed may be void as to creditors, and yet valid as between the parties
thereto: 10 Ga. 274; 61/322. Proof of sale of property after voluntary deed is
admissible on the question of fraud 32 Ga. 195. To a creditor for a whole lot,
one half in discharge of a debt and the other half in trust for vendor's wife,
:

being severable, held valid as to the

first half:

43 Ga. 305.

Defense, it is no defense that an account against a party was assigned to
defraud creditors 55 Ga. 403.
Directors of a bank not relieved from liability by the neglect or waste of
the assignee: 30 Ga. 581.
Effects assigned being greater in amount than the debt and the excess returnable to the assignor, does not per se make the assignment null 10 Ga.
:

:

10; 12/514; 47/82.

Equity, bill in, that charges intent to defraud, without stating facts, demurrable: 45 Ga. 204. When will refuse an injunction but retain bill filed by
creditors not provided for in the assignment: 56 Ga. 437. Bill in, attacking a
voluntary conveyance, solely on ground of donor's insolvency, any fraudulent intent apart from the mere insolvency, not to be considered: 64 Ga. 353.
When will not enjoin an assignee 56 Ga. 427. A creditor may file a bill in
equity to compel the assignee to pay over assets 38 Ga. 167, 171. Purchase at
sheriff's sale sustained as against an assignee for benefit of creditors, where
purchaser guilty of no fraud 24 Ga. 40. As a general rule, will not interfere
at the instance of general creditors before judgment, to set aside a voluntary
conveyance, etc., alleged to have been made to defraud creditors: 42 Ga. 124;
47/530. Bill by creditors charging combination and collusion between assignee
and debtors, is a proper case for the intervention of a court of equity: 8 Ga.
511.
Creditor by bill against a trustee attempting to set aside a deed of trust
by the debtor 61 Ga. 599.
Evidence, when declaration of a party making a conveyance made the day
preceding its execution, is admissible in evidence: 61 Ga. 537. The fact that
the defendant had sold all his other real property to claimant, his son-inlaw, is competent on the question of fraud to go to the jury: 51 Ga. 537.
Rumors of insolvency of seller after date of sale are not admissible on
the question of whether the sale was made by an insolvent to defraud cred:

:

:

:

itors

:

52 Ga. 632.

Executor, wife may become executrix in her own wrong as to creditor, by
holding property by a trustee, paid for and conveyed to her by her husband in
his lifetime while insolvent: 20 Ga. 452.
Foreign assignment, although legal in the State where made, is void as to
property here, if contrary to law here: 12 Ga. 582; 35/177. When not con-
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trary to the law here, will pass assets here: 56 Ga. 155-157. Void if contrary
law here at the time of its being made, although the law here was after-

to the

wards altered

37 Ga. 262.

:

Fraud, presumption of, by vendor retaining possession, may be explained,
20 Ga. 429. When the rule that the sale of the whole of the property of
etc.
an insolvent debtor is a badge of fraud does not apply 20 Ga. 430. Pendency
of suit against the vendor, a badge of fraud 8 Ga. 258. Unusual degree of
secrecy in a sale as a badge of fraud 52 Ga. 633. Possession of property after
sale as a badge of fraud 8 Ga. 49 10/241, 242. But such possession may be
explained in case of personal property 20 Ga. 600 8/556. Sale, after a settlement of property not on a valuable consideration, presumed to be evidence of
fraud 22 Ga. 574. Continuing in possession of land after an absolute deed
until subsequent debts are created, as a badge of fraud 25 Ga. 377. SameTule
as to mortgaged property sold and possession retained by mortgagor, as against
judgment creditors: 6 Ga. 365. Creditor purchasing largely from his debtor
in satisfaction of his own debt and other preferred creditors, etc., a badge of
fraud while suit pending: 2 Ga. 1. Possession consistent with the objects of
the deed is no evidence of fraud 17 Ga. 217. Creditor can have property
fraudulently ti*ansferred by debitor condemned, but if transferred to pay debtor
it is valid
19 Ga. 404. Contract as to parts of the same lot being severable,
title to one half may be good, to the other fraudulent
43 Ga. 305. How subsequent debts of the donor, affected by a gift of all of his property to his wife
20 Ga. 210. Gift to his son 31 Ga. 317. Agreement to remain in possession
while suit pending, a badge of fraud: 54 Ga. 146. Husband giving all his
estate to his wife for a debt he purported to owe her while suit pending 57
Ga. 235-238.
Husband, transaction between him and his wife to the prejudice of his
creditors, closely scanned 57 Ga. 235 60/82. Bona fide indebtedness to his
wife is such consideration as will support a deed to her: 55 Ga. 363. Solvency
or insolvency determining rights of husband to make deed to his wife 56
Ga. 369.
Inadequacy of price, creditor must refund price paid by third party fairly
purchasing from the debtor in failing circumstances before resale for inadequacy of price 20 Ga. 429.
Insurance policy, holder of, after claim accrued may assign it to a creditor
for a debt 53 Ga. 359.
Intent to defraud creditor not presumed as a matter of law, but must be
inferred from facts in evidence
55 Ga. 47. Unless the intent to hinder
and delay creditors clearly appears on the part of a corporation in making an
assignment apparently fair, it should be upheld: 37 Ga. 611. It is a question
for the jury as to whether a deed of assignment was made to hinder or delay
creditors 55 Ga. 498, 333 59/256 60/572 61/538. Sale must be made with
fraudulent intent, to render it invalid as to creditors 55 Ga. 497. Delay to
creditors following an act, no reason to presume that it was intended to have
that effect 55 Ga. 497. Deed to trustee for wife and children to defeat pending suit, is a void conveyance and renders the property in hands of a purchaser without notice liable 31 Ga. 148.
Levy, creditors, when land fraudulently conveyed by defendant in the first
instance, levy on it: 51 Ga. 422.
Marriage settlement, valid as to property in possession of a solvent person
making conveyance 53 Ga. 416. Was not within the Act of 1818 prohibiting
the preference of creditors by assignments 16 Ga. 368.
Mortgage, by one in failing circumstances, with power of sale, and any surplus to be returned to mortgagor, not necessarily void 54 Ga. 441. Mortgages
:

:

:

:

:

;

:

;

:

:

:

:

:

:

:

:

;

:

:

:

:

:

;

;

;

:

:

:

:

:

:
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had been previously assigned by a void assignment, such creditors may set .aside such assignment: 7 Ga. 275. If used as
an instrument of fraud it is void 1 Ga. 176. Does not come within the Act of
1818 in relation to assignments 27 Ga. 385 18/668 7/275.
Notice, as against subsequent purchaser, must be actual, to sustain a prior
voluntary deed, and mere registry not sufficient notice: 6 Ga. 104. Title of
bona fide purchaser without notice is good against voluntary conveyance:
10 Ga. 350; 12/125; 14/145. Eecord of a voluntary deed, equivalent to actual
notice by Act of 1838 29 Ga. 405. As to what is sufficient notice 55 Ga. 497.
A mere rumor or vague report does not amount to 31 Ga. 641. Both parties
must derive title from same source, to protect a subsequent purchaser without
to creditors of property that

:

:

;

;

:

:

:

notice: 31 Ga. 351.

Pleadings, when a plea in an action of ejectment alleged that a deed was
in fraud of the rights of creditors, should have been stricken:. 58
Ga. 350-354.
Possession retained by vendor of property, prima facie evidence of fraud:
6 Ga. 103. After sale is a badge of fraud: 20 Ga. 600. And that the father
held possession for his infant child is not explained where child's title accrued
after such possession commenced: 20 Ga. 600* Sufficiently explained where
the donee is the minor child of the donor, and the father, the child residing
with him: 29 Ga. 443. Where no evidence of fraud as regards personal property conveyed to a trustee for the benefit of the wife 17 Ga. 217.

made

:

must prove rights under an assignment, notwithstanding

Practice, plaintiff
it is

1

recited in a public act of the legislature

7

:

Ga.

90.

Purchaser, bona fide, is protected in the purchase of goods sold by vendee
to defraud creditors 57 Ga. 172. Even before the property is paid for 55 Ga.
497.
He is not protected unless without notice, which is a question for the
jury 61 Ga. 629. Of a mortgage and a note to secure it, against a defense
that the mortgage was made in anticipation of bankruptcy, etc. 50 Ga. 110.
Will be protected where he purchases without notice of fraud from a fraudulent grantee, and also where he purchases with notice from an innocent
grantee 8 Ga. 258. Husband as trustee for his wife, dying, his wife on paying
the purchase may get a valid title 59 Ga. 177. Bona fide purchase by creditor
from an insolvent debtor is not invalid, whereby debtor pays that which he
owes creditor: 50 Ga. 213-215. At sheriff's sale, protected in equity as against
an assignee, when 24 Ga. 44. With notice in another State of property removed there to defeat creditors, gets no title if property brought back to this
State: 7 Ga. 356. Bona fide purchaser and volunteer, conflicts between equities of can arise only where both claim under the same grantor: 9 Ga. 23.
Protected against a voluntary deed only where both titles are from same
source 31 Ga. 351.
Rents and profits of land in the hands of a fraudulent grantee with notice,
equity will subject to the payment of the deceased grantor's debts: 61 Ga. 602.
Sale, bona fide, by insolvent debtor to his creditor, is not void: 1 Ga. 205,
157.
Purchaser at assignee's sale may show that a mortgage on property was
made to defraud creditors, and therefore void 50 Ga. 109. Of all his property
to a third party by a debtor conveyed such title to such third party as made it
subject to his debts 7 Ga. 246.
Suit, pendency of, at the time of the purchase from the debtor, is a badge of
fraud; jury is to consider in determining the question of notice: 8 Ga. 258;
:

:

:

:

:

:

:

,

:

i

:

:

54/146.

Stockholder, after assignment by a corporation, may defend by showing
that prior to suit he had paid other creditors his share of the liability: 42

Ga. 583.
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Tort-feasors insolvent,

same rule

applies as to debts arising

by contract:

59 Ga. 256.

Trust created for benefit of creditors, any one for himself and others may
attempt to enforce its execution 11 Ga. 570. When a trust reserved avoids
the debtor's deed: 54 Ga. 146; 59/443.
Wife, husband may make deed to, directly for valuable consideration: 55
:

Ga. 332.

Badges of fraud, mortgage of entire property, by insolvent debtor, in unusual manner, pending suit: 75 Ga. 533. Failure to produce material testimony in reach of party: 75 Ga. 533. Sufficient here to authorize court in submitting to jury whether transaction was honest or a sham 75 Ga. 800.
Husband, pending suit against, having deed canceled and new one made to
wife, land subject to judgment 91 Ga. 57. Husband ostensibly selling business
to one really, but secretly, agent for wife, in fraud of creditors rights of creditors of new business 92 Ga. 355.
Husband and wife, verdict in favor of wife set aside, where she claimed land
levied on as her husband's: 95 Ga. 749. Wife sustaining relation of creditor to
husband could receive from him as security collaterals taken in business 76
Ga. 712.
Insolvency, notes not evidence of, or indebtedness previous to their dates:
92 Ga. 354.
Mortgage given by insolvent trader, attacked in creditors' bill as fraudulent, and charges to the jury 95 Ga. 172.
As to how far acts and declarations
of an insolvent admissible, where mortgage attacked by unsecured creditors,
for fraud: 91 Ga. 411. What requisite to defeat mortgage as fraudulent, in
contest with other creditors of insolvent 91 Ga. 417. Fraud arising from concealment vitiated mortgage as to creditors here, though recorded question
of fraud in re-execution of mortgage, properly submitted to jury
75 Ga. 533.
Settlement, proposing to settle with creditors at fifty cents on the dollar, and
secretly settling with others for more, a fraud settlement void: 72 Ga. 254.
:

:

—

:

:

:

:

;

:

;

Where a

82696.
Innocent subsequent
vendee.
°
*

sale void as against
&

.

$3540.
89 Ga. 304.

made, and the property has not been seized, or steps
taken to set the same aside, the fraudulent vendee can convey to an
innocent purchaser from him, for value and without notice of the
fraud, a title good against the claim or judgment of the defrauded
creditors

is

creditors.

CHAPTER

3.

PREFERENCES AND ASSIGNMENTS FOR BENEFIT OF CREDITORS.
§2697. (1953.) Legal preference

.

A

debtor

may prefer

one creditor $|j^8
give a lien by mort-

to another, and to that end he may bona fide
gage or other legal means, or he may sell in payment of the debt,
or he may transfer choses in action as collateral security, the surplus
in such cases not being reserved for his own benefit.
See general note after section 2715.

May

prefer a creditor by a mortgage 1 Ga. 176, 193 7/275.
Preferring
creditor by smaller notes for larger ones, and a mortgage: 18 Ga. 668; 27/385.
:

;

'

27ie

'
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Marriage settlements not within the prohibition against assignments preferring
Insolvent firm preferring creditors by a mortgage 60
Ga. 396, 397. Preferring creditors by small notes for larger ones: 60 Ga. 669672.
Bona fide conveyance by a debtor to a creditor to satisfy his debt, and no
benefit reserved to the debtor, is valid 1 Ga. 157, 205 5/555. Since the Act of
1866, an assignment to one creditor alone, surplus after debt paid to assignor,
is not invalid: 45 Ga. 204.
Same in reference to a mortgage: 54 Ga. 441, 450.
Debtor may in good faith prefer a creditor: 5 Ga. 555. May by a division of
debt give priority to one creditor over another by judgment 22 Ga. 466. Judgment creditor having priority over a mortgage not recorded in time 13 Ga. 443.
Can make an assignment for benefit of one or more creditors when no benefit
reserved to assignor: 38 Ga. 245, 249. The jury settles whether a conveyance
by husband to wife for a debt he owed her was made in good faith 55 Ga. 332.
Property paid for by the husband was found subject to his creditors 61 Ga. 631.
Property fraudulently deeded by husband to his wife, as against creditors: 60
Ga. 82. Kecord showing judgment against the husband before his deed to his
wife gives it preference to his deed to her: 57 Ga. 412. Preference of some
creditors by direct sale or a private sale and application of the proceeds, is
not void 7 Ga. 268 50/213. As to bankrupt after petition in bankruptcy
creditors: 16 Ga. 368.

:

:

;

:

:

:

:

:

;

60 Ga. 605.

Assignment

for creditoi*s

laws, carries title to debt

by debtor in New York, not repugnant
due assignor in Georgia: 68 Ga. 96; see

to Georgia
also 37 Ga.

262; 56/155.

Power
4005

:

of insolvent firm to prefer creditors, not limited

by sections 2660 and

68 Ga. 96.

Intimation of judge in temporary restraining order, etc., as to fraud and
reservation of benefit by assignor, stricken by Supreme Court: 70 Ga. 559.
Assignment preferring creditors, upheld under this section 70 Ga. 661.
Husband may legally prefer debt to wife by giving a mortgage, though in
:

circumstances 72 Ga. 1.
Creditor may test validity of preferences, and require accounting from
assignee 75 Ga. 453.
Preferences in assignments only tolerated, and equity affords creditors
every facility to defeat efforts to deprive them of their rights 76 Ga. 110.
Schedule of assets and liabilities should be separately sworn to, and latter
should appear complete: 77 Ga. 111.
Words "or that of any other favored creditor, to the exclusion of other
creditors," repealed by implication by Act of February 23d, 1866: 82 Ga. 2.
In preferring one creditor over others, assignment of account as collateral
only, invalid: 84 Ga. 403.
Parol promise to pay, by drawee to payee, not render draft such equitable
assignment of account as to defeat subsequent garnishment: 84 Ga. 403.
Firm may give preference, by mortgage on partnership assets, to individual
creditor of one of its members 86 Ga. 130.
Mortgage and other writings executed at same time, and all springing out
of same agreement between debtor and creditor, construed together as one
instrument 88 Ga. 541 (1).
failing

:

:

:

.

:

:

Any element

of trust,

whether

for

one other creditor beside mortgagee, or

for all other creditors, defeats such instrument of assignment: 88 Ga. 541 (1).

Conveyance in payment of debt, purchaser absolutely assuming certain
other debts as part of agreed price, is not an assignment: 88 Ga. 141.
Fraudulent transfer of all insolvent's property to a solvent creditor, not
authorize receiver at instance of open accounts not fraudulently created
88 Ga. 100(1).
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An insolvent bank may not prefer one creditor over another,
takes with notice of insolvency 86 Ga. 284.

if

creditor

:

some

As to directors of insolvent corporation securing
against loss as sureties on old debts, etc. 91 Ga. 624.

of their

number

:

Void mortgages made by insolvent corporations to
"benefit of creditors holding secured debts

§2698. Corporation not municipal,

:

sureties, not inure to

91 Ga. 624.

may

assign.

Any

corporation,

ct

|
^
AC

1894,

not municipal, may make an assignment for the benefit of creditors, p p 5 388i
but no such corporation shall be allowed therein to prefer any cred- iff|: 9 p
148
itor or class of creditors, except such as have debts entitled to pri- p
ority by the laws of this State.
S

'

-

§2699. Persons

may

assign

and

Persons and firms

prefer.

m
o'

-

may make Apctf 1894,

assignments and prefer creditors.
In all cases the deed of ^~j£ 8 8^ 18
§2700. Execution, filing and recording.
assignment shall be executed, filed and recorded as provided in case p- 90
-

of deeds.

§2701. Assignment

to

signments shall convey

convey

all

property of assignor.

All such &s-^J-1894

the property of every sort held, claimed

all of

p- 90

-

owned by the assignor at the time of the execution thereof; shall
identify any lands owned or any interest in lands; shall identify
goods, wares and merchandise by general words of description, indicating the location, kind, and quality thereof, with a statement as
near as may be of the purchase price and selling price of the lot as a
whole, and shall also describe in general terms any shares of capital
stock, live stock, personal property, not connected with any meror

cantile or manufacturing business.
list of all creditors,

Said assignor shall attach a

with their post-office addresses

and amounts due

to each.

§2702. Assignment conveys
shall

convey

all

all

books, liens, etc.

Such assignment ^fo1 894
.

books, books of account, choses in action, notes,
and mortgages, held or owned, indicat-

drafts, bills, judgments, liens,
ing, as near as

ment

may

as to the total

be, the aggregate

amount

thereof, with a state-

amounts which are considered good, doubtful,

or bad.
§2703. Affidavit to be annexed to assignment.
At the time of signing
said deed of assignment, the person or firm making an assignment,

making an assignment, shall
make an affidavit annexed to such assignment, that "the said assignment conveys all property held, claimed or owned by the assignor
at the time of making the assignment; that all recitals and all estior the officer acting for the corporation

mates of totals and values therein and all list creditors are true to
the best of his knowledge and belief; and that the debts set out as
due to the preferred creditors are, bona fide, just, due, and unpaid;

$ 5728 -

'

-
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and that said assignment

not

is

made

for the purpose of hindering,

delaying or defrauding creditors."

Compare
Acts^i894,

Acts

1894,
p. 91.

76 Ga. 128

;

77/111

;

82/134.

prepared and attached.

Within

days after*
the recording of such assignment, said assignor shall, in connection
with the assignee, prepare a full and complete list of all property of
every kind, character, and description held, claimed, owned, or possessed by said assignor at the date of making such assignment, to
which shall be attached the affidavit of the assignor that said list is
The assignee shall also attach an affidavit that he has extrue.
amined the books and other papers of the assignor, that he assisted
in the preparation of the list as far as possible, and that to the best
of his knowledge, information, and belief the list is correct.
Or if
he cannot make such affidavit, he shall state the reason therefor.
§2704. List

to be

§2705. List

to

file.

remain of

file

ten days.

Said

fifteen

remain on
any

list shall

in the clerk's office for ten days, subject to examination of

person interested.
Acts

1894,
p. 91.

§2706. Foreign assignments must conform

to

law of this State.

No

property in this State shall pass under any assignment made by corporations, persons or firms out of this State, unless such foreign assignment shall comply with the law of assignments in this State.
Situs of debt follows creditor law of his domicile prevails where he and
debtor reside in different States 82 Ga. 142. But see 68 Ga. 96.
Assignment legal in New York, where executed, not intended to have effect
82 Ga. 142.
in Georgia, formerly held valid though no schedule, etc., attached
;

:

:

Acts

1894,
p. 91.

-^§2707.

Bond

of assignee.

Upon

the request of any three of the

creditors of the assignor, the assignee shall

with surety, in a

sum

to be fixed

by the judge

make and

file

a bond

of the superior court,

conditioned for the faithful performance of his trust, which bond
shall be made payable to the ordinary of the county and his successors in office, for the benefit of all creditors of the said assignor. In
no case shall the bond be less than the estimated value of the property assigned.
Acts

1894,

p. 91.

Said assignee shall proceed to carry out
§2708. Ditties of assignee.
the duties imposed upon him by said assignment, but he shall not
pay any preferred debt until after sixty days from the filing of said

assignment in the clerk's
Acts

1894,

office.

The assignee shall succeed to
§2709. Powers and rights of assignee.
rights of the assignor, but may attack and set aside any fraud-

all

ulent conveyances, or recover property conveyed by the assignor
for the purpose of hindering, delaying or defrauding creditors,
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§2710.

No assignment

Direct attach on assignment.

shall be set^j?-1894

and no
payment out of

aside except in a direct proceeding filed for that purpose,

p- 91

-

any priority or preference of
the assets assigned, on any judgment rendered after the filing of a
petition to set aside the assignment, in case the same is set aside and
creditor shall obtain

decreed to be void.

Remedy
assets,

at law to set aside assignment void for want of sworn schedule of
complete equitable interference unnecessary: 74 Ga. 201.
;

§2711. Parties

to

proceedings

to set

aside assignments, the assignee
ties,

In

aside.

and assignor

all

proceeedings to set $ 4845

-

shall be necessary par-

and any preferred or unpref erred creditor may be made party
defendant at any time in term or vacation.

plaintiff or

When the
§2712. Not necessary to show fraud or notice in assignee.
assignment is attacked as fraudulent or void for any reason, it shall
not be necessary to show fraud or collusion or notice thereof in the
assignee, in order to render the

same

void.

Intention to defraud in material matter will vitiate assignment: 92 Ga. 180.

§2713. Creditor not having judgment

may

ask

relief.

No

creditor Acts ism,

judgment before asking equiany proceedings against the assignor or assignee, or

shall be required to reduce his debt to

table relief in

both.

Within thirty days after filing Act|21894
§2714. Notice of filing assignment.
of the assignment, the assignee shall notify each creditor that the

same has been

filed;

'

and where proceedings are instituted attacking

the same within thirty days thereafter, the assignee shall also give
notice thereof to each creditor named.
post-office,

Depositing a letter in the

stamped and properly addressed, shall be

sufficient notice

under this section.
be made to appear
that an innocent or unintentional mistake or omission has been made
in the description of the property, or in the list of assets, or in the
§2715.

Innocent mistake in

lists,

etc.

If it shall

method of preparing the list of assets, or in the
same may be amended upon proof thereof to the

list

of creditors, the

court.

Assignment held valid, notwithstanding certain directions to assignee, and
supposed defects in schedule, description of goods, and otherwise: 92 Ga. 170.
No provision under old law for amendment of incomplete schedule and
invalid assignment not upheld by reason of such amendment: 76 Ga. 110.
;

General Note on Voluntary Assignments.

—Affidavit, though assignment

void for defective affidavit, assignee not chargeable as executor de son tort
where he accepts in good 'faith and honestly performs duties, and assignor dies

pending such performance

Agency,

if

81 Ga. 319.

assignment void, purchaser from assignee cannot set up purhim as mere agent for debtors 74 Ga. 331.

chase as being from

22

:

:

Act

1894 '

|2
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Amendment

of suit against assignor to suit against

him

individually, doubt-

but evidence taken before, admissible after amendment, defendant
sisting that he holds as assignee 70 Ga. 502.

ful

;

in-

:

Assignment void for insufficient verification of creditors schedule, not perfected after creditor's bill filed: 77 Ga. 111.
Assignee, compensation fixed by assignment assignment not per se invalidated 83 Ga. 14. Resignation of does not revoke trust 70 Ga. 661.
;

:

:

,

Attack, bill attacking assignment as fraudulent could proceed though claims
sued on not in judgment: 83 Ga. 493.

Attorney's fees, that one preference was for attorney's fees for upholding
assignment, not per se fatal 82 Ga. 129.
:

Banks, assignment by

:

See section 1977 and notes.

Consideration, general assignment bona
valuable consideration 70 Ga. 661.

fide,

accepted by assignee,

is

for

:

Construction, assignment acts construed liberally in favor of creditors: 70
Ga. 293. Same case 74 Ga. 803 see also 74 Ga. 543. Act of 1880 liberally
construed in favor of creditors: 73 Ga. 414. Statute being remedial, construed strictly against assignor and assignee and liberally in favor of creditors
76 Ga. 109.
Corporations, under Act of 1880-81 insolvent corporations could make general assignment for benefit of creditors, either with or without preferences:
76 Ga. 135.
Creditors, obtaining judgment after assignment, postponed: 70 Ga. 661.
Creditor's bill against firm as insolvent traders, filing of, without sanction,
not prevent assignment: 74 Ga. 493.
Declarations, of the assignor after the assignee is in possession, inadmissible
against latter to avoid assignment or to recover goods embraced in it:
70 Ga. 501.
Election, to set aside or to claim under assignment: 70 Ga. 313. Creditors
must elect to attack or to claim under assignment bringing trover for
goods as obtained by fraud is an election 70 Ga. 502.
Fraud, goods obtained by, recoverable in equity: 70 Ga. 313. Where creditor elects to pursue his goods as obtained by fraud, he cannot show fraud in
other transactions by assignor where assignee and creditors represented by
him have no knowledge of any fraud, can it be set up against them? 70 Ga.
501.
Intimation of judge in his temporary order, as to fraud and reservation
of benefit, stricken by Supreme Court 70 Ga. 559.
Insolvency, assignment deed need not state that assignors are "failing or
insolvent debtors " 83 Ga. 14.
Jury, at final hearing, under proper instructions, should decide whether or
not assignment should be set aside: 92 Ga. 180.
Mortgages, not an assignment, and valid, where insolvent traders executed
:

;

;

:

;

:

:

to several creditors mortgages on all their assets of

same date,

dignity, etc.

92 Ga. 428.

Partnership, assignment by, of firm assets, valid though not embracing
individual property of members 82 Ga. 129.
Preferred creditors may claim within reasonable time 70 Ga. 661.
Receiver, injunction and receiver authorized: 74 Ga. 543; 70/293. Assignment with preferences attacked as fraudulent receiver should not be
appointed to collect assets and turn over to preferred creditors, but to hold
:

:

;

fund, etc.: 80 Ga. 205.
Creditor named, though unpreferred and without
judgment, may attack assignment, and get injunction and receiver: 70 Ga.
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Bond required of assignee appointed receiver: 70 Ga. 313. Properly
313.
appointed to succeed assignee who resigns: 70 Ga. 661. As to discretion in
granting injunction and receiver, in case of assignment for creditors assignee
appointed receiver 92 Ga. 180.

—

:

Sale, assets

conveyed bona

fide to creditor

who undertakes

to

pay others

preferred, whether proceeds sufficient or not, absolute sale, not assignment.

Law

of assignments inapplicable to absolute sales 82 Ga. 12.
Schedule must be specific and attached to deed folded in deed not sufficient: 70 Ga. 293. Instrument which, properly construed, was an assignment, and therefore, no complete schedule or inventory being attached, was
void: 73 Ga. 414. Assignment by insolvent debtor void under Act of 1881, if
no schedule or inventory attached: 74 Ga. 331. General clause in assignment conveying to assignee property left out of schedule, does not render
assignment valid 76 Ga. 110, 135. As to slight and unimportant omissions
from schedules of assets and creditors, and amending same: 76 Ga. 110.
Omission from schedule of debtor's right of redemption in certain premises
conveyed as security for debt, is fatal to assignment: 76 Ga. 171. Not properly sworn to, deed of assignment void 81 Ga. 324. Schedules of assets and of
creditors not verified by separate affidavits, assignment void: 77 Ga. Ill;
Affidavit here did not meet requirements of statute: 76 Ga. 171.
83/471.
Schedule of creditors not verified as complete, but merely as just and true,
assignment void; not perfected after creditors' bill filed: 77 Ga. 111. Schedules in fact attached to assignment deed, no suspicion that not attached when
assignment executed failure to recite that attached then, immaterial: 82 Ga.
Assignment void for defective
129. Not a part of the contract 82 Ga. 147.
affidavit, assignee not chargeable as executor de son tort, when: 81 Ga. 319.
Schedule of creditors need not describe nature and character of debts 83 Ga.
14.
Omission from schedule of assets of sum in bank against which checks
were drawn two days before assignment, not per se fatal: 83 Ga. 14. Conveyances by insolvent to creditor, who was to pay part proceeds to another creditor and retain balance, assignment void for want of schedules 92 Ga. 55 see
:

;

:

:

;

:

:

:

;

also 82 Ga. 1; 88/141,541.
Suits, assignee can only sell

ized

by statute

:

where assignor could, unless

specially author-

74 Ga. 251.

Tenant, for year, cannot sublet or assign his contract: 83 Ga.
Title, assignee for creditors takes only

such

title as

14.

the assignor had

:

70

Ga. 418.
Trusts, assignees are trustees for creditors named, though unpref erred, and
subject to control of court: 70 Ga. 313. Trusts arising under assignments are
peculiar objects of equity jurisdiction 70 Ga. 661. Element of trust, express
or implied, distinguishes assignment from sale: 82 Ga. 1.
:

CHAPTER

4.

INSOLVENT TRADERS.
§2716. (3149 a.) Receiver for insolvent trader.

In case any corpo-

Acts

isso-i,

ration not municipal,
firm of traders, shall fail to
or any
r
J trader, or
pay, at maturity, any one or more matured debts, payment of which $$4900,4003,
12t)88, 5728.
has been properly demanded of such debtor, and by him refused,
'

'

'

18 ** 8 * p. 74.
1894, p. 89.

§
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and

power of a court of equity,
under a creditor's petition, to which one or more creditors, represhall be insolvent, it shall be in the

senting one-third in

amount

of the unsecured debt of such insolvent

corporation, trader, or firm of traders, whose debts are matured and

unpaid, shall be necessary parties, to proceed to collect the assets,
real

and personal, including choses in action and money, and approsame to the creditors of such trader, firm of traders, or

priate the

corporation.
Accounts, where only partly due,

bill lies for

part due, with or without

setting out other: 94 Ga. 414.

may be

Affidavit, creditor's bill not sufficiently verified by,

verified at hear-

ing: 76 Ga. 86.

Allegations here were insufficient, and grant of injunction and receiver
error: 71 Ga. 679.

Assets, while unnecessary to describe defendants assets in petition against

property, receiver seizes at his peril assets not described

all his

:

94 Ga. 61.

Attachment, adequate remedy at law by, where trader sold out: 71 Ga.
Attorney's fees, for bringing fund into court,

how

787.

apportioned, principle con-

Mortgagees foreclosing, without becoming parties, and
placing their fi. fas. in sheriff's hands, who was receiver, not chargeable with
attorney's fees for bringing in fund 92 Ga. 533.
Mortgagees chargeable with
their proportion of expenses, where they become parties plaintiff to proceedings, although mortgages sufficient to absorb all assets 87 Ga. 134.
sidei*ed: 94 Ga. 735.

:

:

Bankrupt law, traders' Act a sort of State bankrupt law 88 Ga. 389 see
also 69 Ga. 495. As to bankruptcy generally, see general note on Homesteads.
:

;

Constitutionality, Act of 1881 general and constitutional: 87 Ga. 470.

Construction, this statute, being in derogation of

construed
of

Act

:

71 Ga. 678

;

74/762.

common

law, strictly

Creditors must bring themselves within letter

74 Ga. 493.

:

Corporations, applicable to business corporations, not traders, as well as to
others

That corporation has ceased to do business before

91 Ga. 284.

:

makes no

difference

:

bill filed

94 Ga. 61.

Creditor's bill against insolvent trader, defective because one of three plain-

was secured doubtful whether defect curable 91 Ga. 243.
Debt must be connected with the trade, for this remedy to be available:

tiffs

;

:

71 Ga. 680.

Discretion, grant of injunction and appointment of president of insolvent
receiver, no abuse of discretion here

78 Ga. 338.

Discretion

corporation as

its

not abused

appointing receiver and granting injunction here: 85 Ga. 840,

in

:

841.

Expenses of receivership, including counsel fees, chargeable on railroad
corpus as well as income: 94 Ga. 735. State-court receiver not

administered

chargeable with expenses of Federal-court receiver, while property in latter's
hands 94 Ga. 735. When mortgagees chargeable with pro rata expenses 92
:

:

Ga. 533

;

87/134.
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Insolvency,
ficient

mere

non-payment on demand

fact of

of past

evidence of insolvency, when: 68 Ga. 530.

defendant insolvent, and that receivership,

Must

due claim, not

suf-

appear clearly that

etc., beneficial to

complainants: 68

Not insolvent when property can be reached at law 71 Ga. 787. Allegations in bill here sufficient to show insolvency, and demurrer properly
Ga. 530.

overruled

:

:

76 Ga. 86.

Judgment

creditor cannot sell property in hands of receiver

86 Ga. 78.

:

Liens, not interfere with pre-existing liens, nor hinder and delay parties in
67 Ga. 50.
Receiver not appointed where liens
exhaust assets and no contest between liens, etc. 67 Ga. 50. If at

their ordinary legal rights
sufficient to

:

:

time of application for receiver there are liens sufficient to consume estate,
not appointed 86 Ga. 78, 79. Liens on stock of goods for its value, one of which
:

is

proceeding by levy,

etc.,

no receiver,

etc., at

instance of unsecured creditors:

93 Ga. 314.

"Money"

includes

money in defendant's

possession

when receiver appointed

88 Ga. 373, 374.

Purpose of the law

is

to give

new remedy

against insolvent traders, firms or

corporations; not to enable creditors to injure debtors by injunction: 69 Ga.

New remedy

492.

to creditors against insolvent traders, the application of

which is discretionary with chancellor,
edy 70 Ga. 278.

etc.

Act creates new rem-

67 Ga. 50.

:

:

Receiver, choice of large majority of creditors properly appointed

hands of receiver, equitable

Relief, insolvent corporation in

denied creditor

independent suit: 91 Ga.

in

and prosecute legal remedies against assets
Suits, creditors not parties to bill,

has been appointed

:

70 Ga. 411

;

may

284, 297.
:

:

87 Ga. 28.

relief generally

Creditors

may

stand out

91 Ga, 284, 297.

sue defendant at law after receiver

see also 91 Ga. 284, 297.

who has ceased to be a trader 69 Ga.
Defendant firm having dissolved before bill filed, law not applicable 74 Ga. 762 88/141. Firm dissolved by one partner buying out other and
continuing business, law not applicable 74 Ga. 763. Trader who has sold out,
not liable to this remedy, though still engaged in winding up business: 71 Ga.
Seizure of goods under mortgage fi. fa. before day787; see also 70 Ga. 278.
light in morning, five hours before injunction granted, did not deprive defendant of character of trader: 83 Ga. 417. This Chapter not apply, where the
business stopped and goods seized under legal process 86 Ga. 99. That corporation ceased to do business makes no difference 94 Ga. 61. Mere fact
that one retained guano note, after selling out his fertilizer business and stock,
not make him trader 95 Ga. 359. Must appear that debtor was trader at time
of filing petition Act strictly construed: 95 Ga. 360; see also 69 Ga. 491,
Trader, not applicable against one

491

;

:

94/729.
:

;

:

:

:

:

—

493; 70/278; 71/787.

§2717. (3149 b.) Chancellor" s power in such cases
1

.

The chancellor,

under such proceedings as are usual in equity, may grant injunctions, and appoint receivers for the collection and preservation of
the assets in the cases provided by this Chapter, and

may

at

any
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time appoint an auditor

matter to a
Cited

880 " 1,
^> i25

proper steps to bring the

all

final hearing.

74 Ga. 493.

no right to enjoin debtor, no right to enjoin a creditor thereof: 86 Ga.

If
ct

:

and take

Who may

§2718. (3149c.)

Any

be parties.

creditor

100.

may become

a party to said petition, under an order of the court, at any time

before the final distribution of the assets, he becoming chargeable

with his proportion of the expenses of the previous proceedings.
Joining with other creditors to have their interests represented in suit, and
petitioning receiver to select experts to examine books, does not alone

one party

:

make

70 Ga. 411.

Mortgagees foreclosing, without becoming parties, and placing their;?, fas.
in sheriff's hands, who was receiver; not chargeable with attorney's fees for
bringing in fund 92 Ga. 533.
:

Where mortgagees, whose debts were
came

greater than defendant's assets, be-

parties plaintiff, chargeable with pro rata of expenses for bringing in

Means both expenses up

fund.

of litigation

to

time of becoming party, and also to end

87 Ga. 134.

:

Fees of receiver's counsel, lien on proceeds of sale of railroad as well as on
Scheme of Act as to expenses. Receiver of State court not chargeable with expenses incurred by receiver of Federal court while property in
income.
latter's

hands

:

94 Ga. 735.

In railroad receivership, error to put burden of expenses on bondholders:
94 Ga. 748.
880 " 1

^M^ 3
Iqw!'

'

§2719. (3149 d.)

No

preferences

;

assets, hoiv distributed.

Upon

the

'appointment of a receiver, no creditor shall acquire any preference,
by any judgment or lien, on any suit or attachment, under proceedings

commenced

after the filiDg of the petition,

and

all

assignments and

mortgages to pay or secure existing debts made after the
said petition shall be vacated,

among

and the

filing of

assets be divided pro rata

the creditors, preserving all existing liens.

Receivers not required by rule to pay judgment rendered after receivership,
on attachment began before 66 Ga. 607.
Pre-existing liens not interfered with but if persons having liens volun:

;

tarily

become defendants,

their liens

may

Prior liens and alienations
filed

:

may be

attacked: 70 Ga. 278.

be attacked,

if

firm were traders

when

bill

70 Ga. 278.

Meaning

of filing discussed

Failure to

file

:

74 Ga. 493.

for record, until after creditors' bill filed, not deprive mort-

gage of priority to unsecured debt: 95 Ga.
If "six

months rule,"

754.

— by which equitable preference, over bonds and other

legal liens, allowed to expenses originating so shortly before railroad receiver-

ship that bondholder

must have gotten

benefit,

— can be recognized in Georgia,

certainly not under insolvent traders' Act proceedings

:

94 Ga. 735.
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ARTICLE

§§2720-2723

1.

Mortgages, general principles.

The rule

of "preferential equities"

extends to claims for personal injuries

§2720.

is

not only recognized

make

Georgia, but

97 Ga. 15.

:

"

be in^J^g 80 1
a suitable allowance for the defendIt shall

(3149 e.) Allowance for defendant's support.

the power of the judge to

in

*

ant for a support during the pendency of the proceedings, having in so
doing respect to the condition of the defendant and the circumstances of the failure.

Who
considered a trader who
§2721.

(3149

f.)

is

Any

a trader.

is

'

880
person or firm shall be ^f^ 1

engaged, as a business, in buying and

'

sell-

who is a banker or broker
commission merchant, or manufacturer manufacturing articles
to the extent of five thousand dollars per annum.
ing real or personal estate of any kind, or
or

See notes to section 2716.

Firm
Act

:

sold out and quit business, injunction and receiver not lie

70 Ga. 278.

See 71 Ga. 787

under

this

74/762.

;

Defendant, whose store has been closed up under levy, has ceased to be a
trader: 87 Ga. 455. See 69 Ga. 49 83/417 86/99.
;

So,

if

;

defendant firm was dissolved before

If the insolvent

makes no

difference

bill

was

filed

:

88 Ga. 141

be a corporation, ceasing to do business before

;

74/762.

bill filed

94 Ga. 61.

:

Where debtor has ceased
§2722. (3149 g.)

to be a trader,

Chancellor

Act does not apply

may recommend

:

94 Ga. 729.

debtor's release.

It shall Act

^

880 " 1,

be in the power of the chancellor, in his final judgment in the cases

provided

for, to express his opinion, if

from the

facts as they

the facts authorize

it,

that,

have transpired during the progress of the

and fairly delivered up his assets
under the law, and to recommend to the creditors of
the defendant that they release him from further liability.
cause, the defendant has honestly
for distribution

CHAPTER

5.

MORTGAGES.

/%

~^'^r

''

ff

"?'

ARTICLE

£V-*^

1.

>W-^,>y€

GENERAL PRINCIPLES.
§2723. (1954.)
is

What

is

a mortgage,

etc.

only a security for a debt, and passes no

A

mortgage in this State
It may embrace all

title.

property in possession, or to which the mortgagor has the right of
possession at the time, or

may

cover a stock of goods, or other
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ARTICLE

5,

844

1.

Mortgages, general principles.

things in bulk but changing in specifics, in which case the lien
lost

on

is

disposed of by the mortgagor up to the time o£
and attaches on the purchases made to supply their place.

all articles

foreclosure,

A mortgage

mere

and conveys no title to mortgagee, and as to actual
Mortgage a mere lien, and what it must contain: 34
Ga. 281 45/628. Is a mere security, title remaining in the mortgagor: 36 Ga.
138; 35/344; 7/183; 1/177; 34/369; 56/269. Form immaterial, and an instrument of an anomalous character held a mortgage 57 Ga. 328. When a deed
with a title bond from the grantee to the grantor did not constitute a mortgage, under this section 60 Ga. 591. Mortgage given in 1867, paid even after
the property had been embraced in a homestead and sold 51 Ga. 83-88. May
embrace a growing crop, seed being planted at time of giving it 55 Ga. 544
see also 58 Ga. 391. Crops not planted cannot be mortgaged 58 Ga. 574. Sale
of crops in consideration of provisions supplied, held a mortgage: 60 Ga. 639.
Equitable mortgage claimed, what must be done by offering to redeem the
property or pay money due 55 Ga. 383, 385, 653 54/554. Mortgage conveying
no title, no ejectment suit can be based on it as to usury and custom 54 Ga.
554-556. Where no plea that an apparent deed was an equitable mortgage,
and usury makes void a title effected by 56 Ga. 34. What would be an equitable mortgage, and the equities of the parties would be the same: 56 Ga. 141.
A mortgage on real estate to secure advances by the mortgagee to the mortgagor for carrying on farm of mortgagor for 1870, is specific enough 46 Ga.
133-137. Mortgage of a bay mare sold to a certain party is valid although not
under seal and not attested by an officer 46 Ga. 253-256. Mortgagee has an
interest in the property mortgaged although he has no title to it, and a power
to sell in it is valid 54 Ga. 441-448. The question of whether the relation of
debtor and creditor is extinguished by the transaction, determining whether a
mortgage or not intended 49 Ga. 133; 32/635; 9/151. The jury to determine
whether a sale or mortgage intended 49 Ga. 514. Where after bankruptcy
the instrument was held an absolute conveyance: 60 Ga. 564. An instrument
with the right of the mortgagee to advertise and sell in thirty days after the
debt became due, is a mortgage, but may be postponed to subsequent purchase where proper steps not taken 61 Ga. 339. Held, a deed conveying land
upon a subsequent condition was not a mortgage 45 Ga. 621-629. Language
used shows intent to make a mortgage and not a bill of sale, and trover could
not be brought 43 Ga. 262. Foreclosure of mortgage on a stock of goods by
an individual for purchase-money cannot be levied on goods bought afterwards
by a firm of which mortgagor became a member 49 Ga. 313-315. On stock of
goods cannot be made to cover an amount by purchase greater than original
stock: 45 Ga. 213. Also affirmed in 50 Ga. 426-435. Deed and bond to reconvey on payment of the money is a mortgage, and grantor may redeem on payment of amount due 46 Ga. 202.
is

a

lien

notice: 55 Ga. 208, 212.
;

:

:

:

:

:

:

;

—

:

:

:

:

:

:

:

:

:

:

:

:

Power
72/20

;

mortgage does not survive death of grantor: 65 Ga. 312;
Aliter as to power of sale in deed to secure debt 76 Ga. 652.

of sale in

86/764.

Mortgaged land may be exempted

:

in

bankruptcy

Description of stock of goods sufficient here

:

:

71 Ga. 71.

71 Ga. 387, 388.

Description here sufficient to cover stock in bulk

:

77 Ga. 621.
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Mortgage on lands

in

Georgia passes no

Where instrument was deed

New

title

:

76 Ga. 384.

and not mortgage

to secure debt,

:

76 Ga. 652.

stock of goods in place of old, in store leased, not property of lessor:

77 Ga. 748.

Debtor could

land exempted under bankruptcy law, but sale could not

sell

divest lien of mortgage foreclosed previous to exemption

Pending mortgage foreclosure on realty, valid

80 Ga. 336.

:

pay debts,

sale of property to

by mortgagor's executor, will bar foreclosure 91 Ga. 435 see also 59 Ga. 516.
Instrument held to be mortgage being in form receipt for $25.00 on ac:

;

—

count of cow,

etc.

:

69 Ga. 359.

Instrument purporting to be trust deed to secure debt, held to be mortgage
and not void for usury 92 Ga. 675-680 see also 57 Ga. 326 68/756.
For instruments held not to be mortgages but conveying title to secure
:

;

;

debts, see 60 Ga. 588; 64/651; 76/652; 90/294; 71/380.

Where mortgage deed
Under
property

section

in

Alabama passed

1887, railroad

title: 94

Ga. 619.

mortgage bonds may bind

after

acquired

94 Ga. 307.

:

Lien of second mortgage on stock of merchandise executed by one who,
assumed first mortgage, not affected by first as to additions

in purchasing,

to stock

An

:

94 Ga. 427.

equitable division of proceeds of whole stock, as between the two:

94 Ga. 427.

82724. (1955.)

Form and

execution.

.

sary to constitute a mortgage.

It

No

must

particular form
.

is

neces- Acts

.

clearly indicate the creation

it is given, and the propupon which it is to take effect. It must be executed in the
presence of, and attested by, or proved before, a notary public or
justice of any court in this State, or a clerk of the superior court
(and in case of real property by one other witness), and recorded.

of a lien, specify the debt to secure which

erty

57 Ga. 328. Ejectment suit, where this section
was a conveyance 60 Ga. 591. Mortgage of personal property sufficient although not attested by an officer, proven by subscribing witness, and recorded in three months 46 Ga. 253. Intent settles the
question as to whether instrument was a mortgage or not 49 Ga. 133. A deed
to convey the land on a condition subsequent, and not a mortgage 45 Ga. 621.
A sale and obligation to reconvey on conditions where relation of debtor and
creditor did not subsist, does not create a mortgage 9 Ga. 151. Form immaterial: 34 Ga. 279. Language indicated the intent to create a mortgage,

Section cited and construed

referred to, but held here

:

it

:

:

:

:

:

although

in

nature of a

bill of sale

43 Ga. 262.

:

Form

certainty of a mortgage to secure future advances
realty with only one witness

is

immaterial, sufficient

46 Ga. 136.

:

not void, and where there

is

Mortgage

of

notice subsequent

mortgage or purchaser takes subject 51 Ga. 268. The description of a mortgage on a growing crop was sufficiently specific 58 Ga. 391 55/543. Sufficient
description of a mortgage on real estate: 58 Ga. 178. Insufficient description
of debt secured does invalidate mortgage for advances 46 Ga. 133.
:

;

:

:

Whether description

of horse here proper, for jury

of five horse-power engine sufficient,

though called

:

75 Ga. 662.

Description

six horse-power,

mortgagor

1876,
P- 34$2388.
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having but one engine

Description of growing crop not too uncer-

88 Ga. 417.

:

Description of stock of goods sufficient here: 71 Ga. 387,

tain here: 65 Ga. 645.

Mule's
element of description. Question for jury,
not court, whether description sufficient: 94 Ga. 27. Mortgage fatally defective for want of sufficient description 67 Ga. 97. Description vague and meager, but question of fact whether sufficient to identify premises 91 Ga. 799.
Description here not sufficient to put purchaser on notice 77 Ga. 365.

388.

Description here sufficient to cover stock in bulk: 77 Ga. 621.

color

more important than name

as

:

*

:

:

Attorney preparing mortgage not disqualified from attesting
Attestation imperfect,

when

it

:

77 Ga. 620.

23 Ga. 138.

:

Transfer of mortgage to realty not rejected because attested by only one
witness: 67 Ga. 398.

Real estate mortgage not void because attested by only one witness

:

67 Ga.

744.

Attested by notary who was brother-in-law
mortgage or its record 71 Ga. 387.

of

mortgagee, does not vitiate

:

Probate not valid nor

sufficient,

when

:

84 Ga. 294.

Instrument having essentials of mortgage, valid whether attesting witness
signed individually or officially

:

76 Ga. 797.

Mortgage being good between original parties without witnesses, attestation by mortgagee's attorney here immaterial 78 Ga. 60.
Immaterial, as between parties, whether mortgage properly probated and
:

recorded

;

immaterial to claimant unless injured thereby

Mortgage on personalty good between

parties,

:

90 Ga. 296.

though execution defective:

84 Ga. 117.

Conditional sale recordable

when proved before

officer

by subscribing wit-

ness: 89 Ga. 518.

Instrument

in

form

of deed, stipulating that

should be void

it

if

notes paid,

giving power of sale, etc., a mortgage: 68 Ga. 756.

Instrument held mortgage, being

in

form receipt

cow and calf 69 Ga. 359.
Incumbrance removable only by payment

for $25.00 on account of

:

of debt, substantially a

mortgage

78 Ga. 571.

Deed, not converted to mortgage by grantee's entry on back that
turnable canceled on repayment of

Instrument here construed to be

its

consideration, etc.

bill of sale,

:

it is

re-

78 Ga. 786.

not a mortgage

71 Ga. 380.

:

See notes to section 2723.

Mortgage

to secure notes payable in specifics

money: 71 Ga. 689, 690.
Must be in writing and signed by the party or

may be

foreclosed as

if

pay-

able in

his agent authorized in writ-

ing: 72 Ga. 845.

Mortgage,

Record

is

misled, etc.

:

if

valid at place

where executed,

valid where: 76 Ga. 177.

notice to purchaser under junior mortgage foreclosure, unless
77 Ga. 589.

Attachment levied in Georgia upon personalty mortgaged in Alabama (where
mortgage passes title), yields to claim interposed by mortgagee 78 Ga. 464.
:
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§2725. (3809.) Reducing deed

absolute on

A

mortgage.

deed or

and accompanied with possession

face

its

to

bill of sale,

A

^g

7
2 74 _
'

of the property,

by parol eviprocurement is the

shall not be proved (at the instance of the parties)

dence to be a mortgage only, unless fraud in

its

issue to be tried.

Where presumption

mistake as to bill of sale 22 Ga. 3 14/207.
The question of whether the relation of debtor and creditor subsisted, determining as to whether deed or mortgage 49 Ga. 133-139. Jury to determine
of fraud or

:

;

:

whether deed or mortgage intended: 49 Ga. 518,519,592.
to and construed 52 Ga. 484.

Section referred

:

Deed held

to be

mortgage

is

lien

on property from

its

date

:

65 Ga. 543.

This section, with sections 3675 and 5166, used in construing section 3603,

construed together

all

was a

It

70 Ga. 487.

:

bill of sale here,

not a mortgage

:

71 Ga. 380.

Deed (without possession) and written agreement
of debt, together

On

make

equitable mortgage

:

to reconvey

on payment

72 Ga. 863.

question whether conveyance was absolute or to secure debt, deceased

grantor's estimate of value of land conveyed, inadmissible

Deed here intended to convey title 80 Ga. 423.
Deed to secure debt, absolute and accompanied by

:

78 Ga. 635.

:

by parol to mortgage

Bill of sale here construed to
sale

:

possession, not reduced

83 Ga. 303.

:

be merely security for debt, and not absolute

86 Ga. 699.

Absolute deed accompanied by possession could not be qualified in an equitable action by one who, for accommodation, advanced part of purchase-money

under verbal agreement: 88 Ga.
§2726. (1956.) Registry.
in the

191.

Mortgages on realty must be recorded -^^s.

county where the land

lies;

on personalty, in the county A£o™ 162.

where the mortgagor resided at the time of
dent of this State.

If a non-resident,

mortgaged property

is.

If a

its

execution,

if

a resi- cobb,m,

then in the county where the

172.

Acts

1876,

mortgage be executed on personalty Acts 1878-9,

not withm the limits of this State, and such property

is

afterwards

p. 139.
§§2778, 2731.

brought within the State, the mortgage shall be recorded according
to the above rules within six months after such property is so brought ^~*r-^d

and merchandise,
or other personal property, shall be recorded, in case the same is
upon property or goods located in some other county than that of the
mortgagor's residence, in the county where said goods or personal
in.

All chattel mortgages of stocks of goods, wares

property

is

located at the time of the execution of said mortgage, in

addition to the record of said mortgage in the county of the mortgagor's residence.
or personalty

is

And

in cases

where a mortgage either upon realty

executed to secure the payment of

thing of value, and the same

is

not recorded as

money or other
now provided by

s*k<j£?

t
*// "/'

,
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law, but such mortgage

is renewed or re-executed, in every case of
renewal or re-execution of a mortgage which has not been recorded,
such mortgage shall operate as a lien upon the property of the mortgagor only as against the mortgagor himself and those having actual
notice of such mortgage, except from the date of the record of such
mortgage.

See general note hereafter, catchwords "Notice" and "Record."

An instrument

the record of which by reason of usury is no notice, cannot affect with notice by being set up as mortgage: 63 Ga. 623. Judgment
before mortgage is recorded in proper time, superior to it although the mortgage^, fa. had been levied 63 Ga. 762, 763 24/305. Where duly recorded with
power of sale, it may be exercised against the mortgagor, and those claiming
under him 54 Ga. 448. Record in time is notice to all the world, and lien exists for twenty years: 55 Ga. 210-217.
;

:

:

Ordinarily mortgages executed same day rank equally.
ent intention apparent 74 Ga. 392.
,

Aliter

where

differ-

:

Mortgage on personalty
record

is

notice

:

in

Alabama recorded, although not witnessed,

etc.,

75 Ga. 662.

Where property in Georgia, mortgagor residing in Alabama and mortgage
recorded in Alabama, older mortgage properly recorded in Alabama took
priority 75 Ga. 662.
:

Mortgage executed out of the State, and property afterwards brought in,
good against bona fide purchaser, if recorded in time, though after foreclosure
:

76 Ga. 177.

Personalty mortgaged in Alabama by citizen thereof, casually brought into
Georgia before the six months for recording expires, superior to attachment
levied here 78 Ga. 464.
:

Record of mortgage is notice of lien to purchasers 80 Ga. 337.
Recording lien in county to which it was expected to remove the property
(Hall county), was proper, but that did not supply the failure to record it in
the county in which purchaser resided (Fulton county) 79 Ga. 429.
:

:

A

82
i72

Cobb

Mortgages not recorded
§2727. (1957.) Effect of failure to record.
within the time required remain valid as against the mortgagor, but
are postponed to all other liens created or obtained, or purchases

made

prior to the actual record of the mortgage.

however, the
younger lien is created by contract, and the party receiving it has
notice of the prior unrecorded mortgage, or the purchaser has the
like notice, then the lien of the older mortgage shall be held good
If,

against them.

Duly recorded, the power of sale may be rightfully exercised: 54 Ga. 448.
One witness to a mortgage of real estate, yet valid as to a prior mortgagee with
51 Ga. 268, 269. A bona fide purchaser of land for value without notice,
holding it for seven years, takes it free from a mortgage not recorded in time
57 Ga. 204. Failure to record in time may postpone mortgage lien to junior
judgment lien in the meantime accruing: 60 Ga. 588-592. Mortgage with
power of sale postponed to a subsequent purchaser not notified by any record
of it: 61 Ga. 339, 340. Junior judgment having priority over illegally recorded
mortgage for want of probate, although judgment creditor and purchaser had
notice: 59 Ga. 466-468. Judgment before mortgage was recorded has priority

notice

:
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over it, although it had been foreclosed 63 Ga. 763. Purchaser with notice of
land covered by an unrecorded mortgage from a purchaser without notice,
protected 52 Ga. 596, 597. Junior mortgage must be recorded in time, to have
precedence of a senior unrecorded mortgage 61 Ga. 260. Junior mortgage
with notice of prior lien, no preference by recording: 4 Ga. 160. No notice of
a mortgage not recorded in time, judgment before foreclosure takes precedence 13 Ga. 443. Purchaser under a judgment obtaining a title free from a
mortgage not recorded in time: 25 Ga. 687. Can a purchaser under junior
judgment be protected against an older mortgage duly recorded ? 22 Ga. 564.
What probate sufficient to admit to record 23 Ga. 137. Failure to record in
time risks the precedence of after-made mortgages and judgments before foreclosure 24 Ga. 305. Failing to record a mortgage from another State in six
months after removal of property here, releasing a security 37 Ga. 428.
Mortgage duly recorded need not be proclaimed to give it effect 27 Ga. 205.
This section and the next do not change the rule in equity as to mistakes in
Recorded in three months from the date of its
instruments 40 Ga. 535.
execution, was alien even against bona fide purchasers without notice: 46
Ga. 253.
:

:

:

:

:

:

:

:

:

Mortgagor cannot attack mortgage

as invalid because not recorded in

time

76 Ga. 796.

Unrecorded mortgage postponed to junior judgment: 79 Ga. 115.
Senior unrecorded mortgage postponed to junior recorded mortgage: 79
Ga. 706.

Mortgage filed but not recorded in time, inferior to judgment obtained
between filing and recording 80 Ga. 230.
Whether agreement to keep mortgage off record was with intent to defraud
creditors, question for jury mortgagor not affected if he did not know of
:

;

intent

:

80 Ga. 250.

Chattel mortgage not recorded in county of mortgagor's residence, postponed to judgment against mortgagor: 82 Ga. 548.
Improperly executed mortgage, deferred to subsequent judgment on antecedent debt 84 Ga. 294.
Lien of mortgage created by contract, not foreclosure unrecorded mortgage postponed to younger judgment, though judgment creditor had actual
notice of mortgage, and foreclosure preceded judgment: 89 Ga. 517.
One taking property as collateral takes free from mortgage not recorded in
:

;

time, etc. 91 Ga. 40.
Effect of proper execution and attestation of conditional sale against
vendee's creditors, and record against subsequent lien creditors: 91 Ga. 639,
640.
See 79 Ga. 429 87/232 89/515.
Failure to file for record, until after creditors' bill filed, not deprive mort:

;

;

gage of priority to unsecured debt

:

95 Ga. 754.

Mortgages when duly
§2728. (1958.) How admitted in evidence.
executed and recorded, shall be admitted in evidence under the

same

rules as registered deeds.

See notes to section 2724.
Fact of registry of mortgage in Alabama, no proof of
74 Ga. 370.

§2729.

(1959.) Defective record.

A

its

execution here:

mortgage recorded in an im-$ 2724

proper office, or without due attestation or probate, or so defectively
recorded as not to give notice to a prudent inquirer, shall not be

-

§§2730-2737
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held notice to subsequent bona fide purchasers or younger liens.
mere formal mistake in the record shall not vitiate it.

A

Defective probate before mortgagee's attorney who is also a notary public
Illegally recorded for want of probate, defective record is no
notice, although had actual outside notice: 59 Ga. 466, 467. Although not
duly recorded, yet is not void except as against bona fide purchasers without
notice or subsequent liens 51 Ga. 269. Where the probate was insufficient to
admit the mortgage to record 23 Ga. 138.
But such conveyance is valid as between grantor and grantee 76 Ga. 803.
Attestation of mortgage by employee of mortgagee corporation, valid if he
was not its agent in the transaction proper: 78 Ga. 569.
Improperly executed mortgage, deferred to subsequent judgment on antecedent debt 84 Ga. 294.
46 Ga. 253.

:

:

:

:

The due record of a mortgage,
§2730. (1960.) Record not in time.
though not made in the time prescribed, is notice from the time, of
record to all the world.
$$2726,2778.

All the rules prescribed for the
§2731. (1961.) Probate for record.
probate of deeds to land, where the witnesses are dead, insane, or
removed from the State, or to the acknowledgment before or attestation by consuls or commissioners, shall apply to the probate of
mortgages.
Probate of mortgage not valid nor

§2732. (1962.)

Tacking.

sufficient,

when

:

84 Ga. 294.

There shall be no tacking of mortgages

in this State.
$$2983,2984.

§2733.
sureties

(1963.) Mortgage

and guarantees

to

Mortgages

sureties.

to indemnify

them against

§2734. (1964.) Redemption in ten years.

$3765.

maybe

taken by

loss.

If the possession of the

property is given to the mortgagee, the mortgagor may redeem at
any time within ten years from the last recognition by the mortgagee of such right of redemption.
Section referred to, and the manner and time for redemption 55 Ga. 653.
Twenty years possession by mortgagee bars mortgagor's right to redeem, un:

mortgagee recognized the subsisting mortgage 10 Ga. 297. See 49 Ga.
Sale under judgment junior to unforeclosed mortgage, conveys the
equity of redemption 57 Ga. 55.
Mortgagee cannot redeem where he stands by and acquiesces in acts of ownership and improvement: 65 Ga. 491.
Remedy of allowing mortgagee to enter and work out debt, does not exist
less

:

340.

:

in
7

8

a

Ga

3'
'325

Georgia: 72 Ga.

864.

§2735. Debt barred, mortgage
or other evidence of debt

is

may

still

be foreclosed.

That the note

barred does not prevent the creditor

thereafter availing himself of the mortgage or other security.
59

Ga.

78.

§2736. Purchaser from mortgagor when bound by foreclosure. A purchaser from a mortgagor after proceedings to foreclose the mortgage
,

Actei884-6,

have been begun, will be concluded by the judgment of foreclosure.
Any mortgagor in this State,
§2737. Cancellation of mortgage.
who may have paid off his mortgage, may present the same, together
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with the order of the mortgagee or transferee, directing that the
mortgage be canceled and record the order across the face of the
record, to the clerk of the superior court of the county or counties
in which the same is recorded, and such clerk shall write across the
face of such record the word "satisfied," and the date of such entry,

and sign

his

name

thereto officially.

For such services the clerk shall receive fifteen cents, to be paid by the mortgagor.
If the mortgage is given $ 275§2739. (1965.) Debts due by installments.
to secure several debts falling due at different times, the mortgagee
may foreclose when the first becomes due, and the court will control
§2738. Clerk's fees.

the surplus so as to protect the lien created for the debts not due.
Section cited, where the debt matures by installments, should be a single
foreclosure 60 Ga. 484-486. As to installments not due 18 Ga. 277. Formerly
resort to equity: 20 Ga. 342. A mortgage by two tenants in common, and a
foreclosure and levy as to one: 37 Ga. 12-15. Two giving a lien, their separate
interest may be foreclosed separately as to each 30 Ga. 706.
:

:

:

may

order payment of part due, and surplus proceeds invested to
meet balance 71 Ga. 689.
This section applies although notes are payable in specifics 71 Ga. 690.
Equity will decree sale and hold proceeds for purchase-money of lands held
under bond for titles 77 Ga. 227.
Clerk issuing execution for whole amount, which was levied, plaintiff not
liable for abuse of legal process 94 Ga. 133.

Court

:

:

:

:

§2740.

(1966.)

Several distinct mortgages.

So,

if

there be several

mortgages of equal date or embraced in the same mortgage, and one
forecloses, the court will control the proceeds of

the sale to dis-

tribute to the several mortgagees according to their claims.

§2741. (1967.)

Claiming proceeds of

sales.

Property mortgaged

may

be sold under other process, subject to the lien of the mortgage.
If the mortgage is foreclosed, the mortgagee may place his execution in the hands of the officer of the law making the sale, and
cause the title unencumbered to be sold, and claim the proceeds
according to the date of his lien.
Section cited and construed: 60 Ga. 485; 77/593. Where the commonlaw judgments were entitled to the fund in preference to the mortgage fi.
57 Ga. 55. As to
fa.: 55 Ga. 177, 178. Buying only the equity of redemption
selling fee at mortgage sale 44 Ga. 593.
Mortgage cannot take proceeds of sale unless foreclosed, except when: 65
:

:

Ga.

115.

Mortgagee may allow

sale to proceed subject to mortgage, or claim proceeds of sale as provided by this section 69 Ga. 452.
Mortgage unforeclosed cannot claim at law balance after payment of older
judgment; but can claim in equity on money rule with proper allegations:
72 Ga. 469.
Sale of mortgaged property un&evfi. fa. passes only equity of redemption
72 Ga. 831.
Only equity of redemption can be sold, unless mortgage foreclosed and
placed in sheriff's hands, when 93 Ga. 542.
:

:

:
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Purchasers at sale under foreclosure of senior unrecorded mortgage got
only equity of redemption under junior recorded mortgage; holder of latter
could thereafter foreclose and sell 79 Ga. 706.
Mortgagee may follow property sold under general judgment, though mortgage foreclosed and execution issued, when 85 Ga. 452.
General judgment entitled to fund, in preference to mortgage fi. fa., when
85 Ga. 452.
Land sold under general judgment, is subject to older mortgage, but not to
general judgment on mortgage debt: 92 Ga. 683.
Lien of second mortgage on stock of merchandise executed by one who in
purchasing assumed first mortgage, not affected by first as to additions to
stock: 94 Ga. 427.
An equitable division of proceeds of whole stock, as between the two 94
Ga. 427.
:

:

:

A

3

Cobb
S5466

-

°5i3

§2742.

(1968.) Purchasers giving bond

to

respond

to lien.

Purchasers

at public sales of property subject to the lien of a mortgage, shall

bond and security in double the value thereof to the officer
making the sale, conditioned not to remove the property out of the
State, and for its forthcoming to answer to the said lien: Provided,
give

the mortgagee, or his agent, files with the officer, prior to the sale,
an affidavit of the amount due on such mortgage, and that he apprehends the loss of said property unless such bond be taken. On
failure to give such bond, the property shall be resold at the risk of
the p'urchaser.
Section cited, as to requiring bond of purchaser: 54 Ga. 448.

Where purchaser not liable on bond to one having lien from cestui que trust
signed individually: 75 Ga. 131.
General Note on Mortgages.
Notes from Code of 1882 :
Advances, mortgage on real estate to secure 46 Ga.
:

Affidavit of foreclosure

made by

133.

attorney, sufficient, reciting he

is

attorney

mortgagee 39 Ga. 312. May be made for foreclosure before a notary,
employee of mortgagee's attorney 50 Ga. 246.
Agreement to execute mortgage, no lien against subsequent creditors 29

for the

:

:

:

Ga. 142; 46/411.
Agent, conveyance by agent of a corporation, and what is a seal 25 Ga. 316.
Cannot mortgage goods as against owner for his own benefit: 38 Ga. 391.
Assignment of mortgages: Section 3077.
Ambiguity in mortgage lien as to what stock included, may be explained by
parol proof 60 Ga. 646-648. Discrepancy between debt and mortgage made to
secure it, explained by parol proof: 25 Ga. 283.
Assets, mortgaged property is, in the hands of an executor: 10 Ga. 66. As
to the distinction between legal and equitable assets as regards priority of
right of execution creditors over mortgaged 55 Ga. 178.
Assignment, mortgage deed not within Act of 1818 to prevent assignment,
etc.: 27 Ga. 385. Where assignee in bankruptcy takes proceeds: 49 Ga. 361.
Bankruptcy does not affect, unless proved in that court: 52 Ga. 605.
Claimant buying before foreclosure not concluded by 54 Ga. 462. Defenses
by, against mortgage ./i. fa.: 55 Ga. 208; 7/496.
Date of mortgage is day of delivery 38 Ga. 459. Two of same date share
equally 38 Ga. 459.
:

:

:

:

:

:
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Deed and mortgage to secure purchase-money considered one act, and land
mortgage before the judgment 21 Ga. 408. Deed made to secure

liable to the

:

debt, assented to by wife in writing, passes legal title, when 60 Ga. 562 55/650.
Deed in trust to secure payment of a bond-debt 21 Ga. 439. A mortgage 49
:

;

:

:

Ga. 589.

Dormancy, judgment of foreclosure of mortgage not affected by acts providing for dormancy of judgments 40 Ga. 412 7/495.
Dower, title from deceased mortgagor to third party cannot be set up by
mortgagee to defeat widow's right to, and year's support: 61 Ga. 314. Right
to, superior to mortgage for purchase-money, prior to Act of 1875: 44 Ga. 317:

;

319; 61/218-220.

Ejectment may be maintained on deed to secure a debt, when 55 Ga. 650.
Estoppel, mortgagee estopped from denying his own title to property mortgaged 46 Ga. 133. No denial that mortgage made by partners, parties estopped from denying title in partnership: 46 Ga. 547.
Equity of redemption, when only can sell: 20 Ga. 723-729. Sale of: 57 Ga.
54; 7/183. When mortgagee purchases, the whole estate vests in him: 15 Ga.
557.
See 57 Ga. 545 49/518 25/329.
Execution not stating the property as being that of the defendant, or mortgagor, quashed 61 Ga. 390.
Fee, selling of, at mortgage sale: 44 Ga. 593. By verbal consent of mortgagor, mortgagee and plaintiff in fi,. fa.: See section 2759.
Foreclosure, after discharge in bankruptcy 52 Ga. 605 53/208 58/604 62/263.
Pleadings in, amendable: 49 Ga. 170. On mortgage may go into consideration
of mortgage, etc., at law, or seek relief in equity 30 Ga. 413. Building and
loan association 24 Ga. 198. When two give separate liens on same property
to a common creditor, he may foreclose separately 30 Ga. 706. Illegality to,
dismissed 61 Ga. 204. Judgment of, on realty must be in county where property lies 53 Ga. 285. Failure to plead homestead against, does it not conclude?
:

:

;

;

:

;

:

;

;

:

:

:

:

:

Concludes whom 62 Ga. 20 46/133, 577 45/495, 496 49/47 54/462.
personal property must be in county of mortgagor's residence at time of
making mortgage 13 Ga. 285. Need not show what credits allowed on 57
Ga. 361.
Fraud, badge of, to permit mortgaged property after a sale, and purchased
by mortgagee, to remain in hands of mortgagor: 6 Ga. 365 29/743. Mortgage
obnoxious to, when 1 Ga. 176. Merchant making and not recording, and buying goods afterward 57 Ga. 172, 173.
Homestead, assignee of wife's mortgage for purchase money can subject,
when: 61 Ga. 346. Not liable to mortgage judgment, when: 39 Ga. 386.
When is 39 Ga. 466. What debts can be secured by mortgage after homestead
59 Ga. 835. When mortgaged with approval of ordinary 49 Ga. 589. When
by husband and wife to secure payment by husband, valid 61 Ga. 204. Mortgagee of, without notice, protected: 63 Ga. 666; 54/168. Husband and wife
selling homestead, only a mortgage: 49 Ga. 589.
Implied trust, when mortgagee holds mortgage for use of transferee of notes
secured by it 38 Ga. 452.
Installments, formerly judgment on foreclosure of mortgage must be
amount due, therefore provisional judgment for installments not due could
not be rendered, but resort must be had to equity for such a judgment: 18
Ga. 277. When falling due between rule nisi and rule absolute, may be included
56 Ga. 97.

:

;

;

;

;

On

:

:

;

:

:

:

:

:

:

in

judgment 20 Ga. 342.
Judgment foreclosing mortgage binds mortgagor and vendor
:

foreclosure, no bar to claimant attacking the mortgage

prima facie evidence of indebtedness 6 Ga.
:

23

365.

:

:

18 Ga. 476.

22 Ga. 348

;

7/377.

Of
Is

Extinguishment of, presumed
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when third party advances money to pay it off, and takes mortgage 19 Ga. 298.
Whether foreclosure bars claimant under purchase from mortgagor subsequent
to mortgage 45 Ga. 493. A mortgage not recorded in time must yield to a
judgment obtained in the meantime: 25 Ga. 687.
Judgment creditor, contest between, and mortgagee: 37 Ga. 665. When a
common-law judgment is superior to mortgage on legal assets 55 Ga. 177, 178.
Jurisdiction, when mortgaged property was in two States, not compelled to
go out of this State 54 Ga. 572. Foreclosure of, must be in county where the
:

:

:

:

land

lies

:

53 Ga. 285.

Land, deeds

deposited as collateral security, not a mortgage, but inten62 Ga. 413.
Lis pendens, proceedings to foreclose an unrecorded, do not constitute notice to purchaser of the mortgaged property 52 Ga. 596-598.
Lien, owner of land furnishing cropper supplies has superior lien to mortgage 46 Ga. 583. In favor of contractor for work done is paramount 1 Ga.
435. Property to be applied to satisfaction of mortgage 3 Ga. 460. When junior mortgage recorded is taken with notice of prior mortgage not recorded, it
has no preference by record 4 Ga. 161. Orphan's rights under Act of 1799, superior to, on deceased mortgagor's property, not foreclosed in his lifetime 10 Ga.
Of junior mortgage on fund in court: 21 Ga. 207; 27/273. Of mortgage
66.
transferred to fund raised by sale of mortgaged property under junior judgment: 22 Ga. 69. Not divested by tax sale: 25 Ga. 103. Of recorded mortgage
inferior to judgment: 25 Ga. 687. Vendor's lien for purchase-money superior
to mortgage for antecedent debts: 26 Ga. 315. Of mortgage, good notwithstanding silence of mortgagee, where mortgage duly recorded 27 Ga. 205. Of
mortgage, is good for twenty years 55 Ga. 210. Agreement to make, does not
give a lien as against subsequent judgment creditors 29 Ga. 142. Of mortgage,
is in the contract, not in judgment of foreclosure
63 Ga. 762.
Liquidated demand, mortgage foreclosure not confined to: 24 Ga. 198.
Mortgage not set up by parol evidence 46 Ga. 407. To save mortgagees
harmless from past and future acceptance, and when presumed paid: 25 Ga.
167.
What it was at common law: 34 Ga. 369. What must be specified in: 60
Ga. 588.
Married woman may execute mortgage of separate estate: 33 Ga. 316;
to,

tion of parties carried out in equity

:

:

:

:

:

:

:

:

:

:

:

:

61/246; 52/207.

Material-man, lien of, superior to mortgage, when 61 Ga. 584.
Mother, mortgage to, by delinquent administrator for benefit of children,
cannot be fraudulently discharged by a mother who has given no bond as
guardian 6 Ga. 401.
Notes, holder of two, secured by mortgage, transfers one, transferee's rights
superior to the mortgage: 32 Ga. 228. Rights of assignee of a note in a mortgage to secure it: 56 Ga. 207.
Notice of unrecorded mortgage at sheriff's sale, effect of: 13 Ga. 443. Of
recorded mortgage, effect of: 22 Ga. 34. When foreclosure of unrecorded
mortgage not notice to purchaser: 52 Ga. 596. Junior mortgagee gains no
preference of older one by having his recorded when he had notice of older
one 4 Ga. 161 51/268 52/596.
Partnership, mortgage of individual interest in, not good against purchaser
to pay firm debt: 21 Ga. 395. By one partner to representative of deceased
partner, good against creditors of firm, when: 29 Ga. 276. Interest of, member of, can only be affected by a mortgage on his own interest in land, unless
others consent 61 Ga. 676.
Party, third person not a, cannot make objection to foreclosure until made
a party 3 Ga. 174 19/14.
:

:

:

;

;

:

:

;
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when

and possession retained by seller, mortgage of
good against purchaser: 29 Ga. 743. Sale of, to
secure a debt, held a mortgage 57 Ga. 326.
Personal property,

by him

sold

to one without notice,

:

Possession,

when

of

then mortgages personalty 29 Ga. 743. Four
by bona fide purchaser does not discharge lien

seller retains,

years, of land after foreclosure,

:

judgment: 53 Ga. 328; 51/279. Duty of sheriff to put purchaser
What by claimant will prevent nonsuit 22 Ga. 348.

630.

in: 52 Ga.

:

Power

to sell given

by mortgagor to mortgagee

is

lawful

:

54 Ga. 441.

To a

him to sell, etc. 60 Ga. 434.
judgment against mortgagor, obtained before

trustee, authorized

:

Priority,
foreclosure of mortgage not recorded in time, has, over mortgage judgment: 13 Ga. 443. Mortgage for purchase-money superior to judgment purchaser: 21 Ga. 408.
Proceeds of sale, lien of mortgage transferred to 60 Ga. 484 22/34.
Purchaser from mortgagor protected against mortgagee by reason of mortMortgagee cannot
gagee's negligence in indulging mortgagor: 30 Ga. 838.
subject property of, while there is property of mortgagor to satisfy mortgage
debt 3 Ga. 460. At sheriff's sale under mortgage, protected when proceedings
for foreclosure appear regular 38 Ga. 597. Position of: 25 Ga. 316. Bona fide
purchaser without notice, of land from mortgagor, with seven years possession,
and mortgage not recorded in time: 57 Ga. 204. Bona fide, of notes and mortgage before due, is protected against defense that it was made in view of bankruptcy 50 Ga. 110. When purchaser concluded by foreclosure pending, and
cannot plead limitation Act of 1869 59 Ga. 78.
Railroads, deed of trust with power to sell, to secure bonds 52 Ga. 557, 558.
Record of prior mortgage in time required by law to take precedence of
senior unrecorded 61 Ga. 260. Of mortgage made in time is notice to the
world: 55 Ga. 210. Failure to, in time, whom it affects: 24 Ga. 305; 25/687.
Younger judgments have prior lien over mortgage defectively recorded 59
;

:

:

:

:

:

:

:

:

Ga. 466.

Redemption, when junior judgment creditor can subject the property
without offering to redeem mortgaged property, when the registry laws are not
complied with 60 Ga. 588.
Reformation court of chancery may reform mortgage and foreclose 46 Ga.
:

:

,

450.

Release, promise by a third party to discharge the mortgage and failing to
do it 19 Ga. 599. Lien of mortgage may be released by parol by paying mortgagee price of the property 27 Ga. 349.
Rent and profits and income belong to mortgagor, title not passing: 56 Ga.
A claim by one tenant in common against his cotenant for profits
268, 269.
has precedence of a mortgage made by him 57 Ga. 32.
Sale with right to repurchase 52 Ga. 480. Of personalty to secure payment of note, mortgage: 57 Ga. 326. Property sold by conditional sale, title
of vendor good against mortgage by vendee 23 Ga. 205. Bill of sale, with condition, held conditional sale: 32 Ga. 633; 49/514. Difference between conditional sale and mortgage 49 Ga. 133. Bill of sale held a mortgage 43 Ga. 262.
Mortgage lien divested by administrator's sale, and he must look to the fund:
59 Ga. 516. Consent as to proceeds of sale: 22 Ga. 34.
:

:

:

:

:

:

:

Stock of goods, addition to, as to mortgage 45 Ga. 213, 214. Purchase of, by
wife from husband, without notice of mortgage to secure payment for: 48 Ga.
467. Lien on, attaches to subsequent purchases, to amount of stock originally
mortgaged 49 Ga. 313. Mortgage on 50 Ga. 426 62/166.
:

:

Tenants

in

:

;

common, separate judgments on mortgage made

of each: 30 Ga. 706; 37/12.

Mortgage

of

by, on interest

whole estate, and injunction against

FOURTH TITLE.— CHAP.

§2743

5,

ART.

2,

SEC.

Mortgages on real estate application to foreclose,
;

356

1.

etc.

levy and sale under foreclosure until partition, where mortgagor insolvent: 57

Ga. 32.
Trust property, bona fide mortgage

of,

protected: 37 Ga. 392; 41/202, 207;

29/743.

Title bond interest may be mortgaged 30 Ga. 670.
Usury, mortgagor may plead in defense, and may be purged by a new contract 1 Ga. 392 27/248 58/158. Paying mortgagor to forbear, held as 28 Ga.
:

:

;

:

;

527.

Vendee

mortgaged for purchase-money is owner within meaning of
Georgia 61 Ga. 584.
Waiver of lien by mortgagee may be made with consent of mortgagor, and
claim the money 22 Ga. 34.
Wife, when mortgage by husband to wife will be postponed in favor of senior
mortgages by husband 61 Ga. 346.
Witness, mortgage with only one, not void 46 Ga. 450 51/268.
Year's support to widow superior to mortgage 23 Ga. 235 26/197-202.
of land

lien laws of

:

:

:

:

;

:

;

Notes from decisions since Code of 1882

:

Advances, mortgage is good if executed before the debt, to secure which it
is due
74 Ga. 360.
Claiming fund, where one mortgage on a certain mule was given by A.,
and another by B., and A.'s mortgage was foreclosed, fund could not be claimed
by B.'s mortgage: 79 Ga. 530.
Corporations, see catchword "Mortgages" in general note on Corporations.
Mortgagor, estopped from denying title to premises: 73 Ga. 101.
Purchaser of property, buying with knowledge of mortgage and agreeing to
pay same, bound by lien thereof: 76 Ga. 831. Purchaser, assuming mortgage
on lands as part purchase price, chargeable with knowledge that principal note
secured might mature by default on interest coupon attached 95. Ga. 8.
Purchase-money, one lending money to buy land and taking defeasible deed
thereto, in equity takes priority to older judgments: 92 Ga. 745.
Sale, assignment to the mortgagor extinguishes mortgage: 71 Ga. 363.
is

given,

:

:

ARTICLE

2.

MORTGAGES ON REAL ESTATE, HOW FORECLOSED.

SECTION

1

APPLICATION TO FORECLOSE; WHEN, WHERE, AND

HOW MADE, AND

PROCEEDINGS THEREON.
Act

1799,

Act

1829,

Mortgages on real
§2743. (3962.) Foreclosure of mortgage on realty
estate in Georgia may be foreclosed in the following manner, to wit:
.

Any

person applying and entitled to foreclose such mortgage shall,
his attorney, petition to the superior court of the
$^2892, 4977. county wherein the mortgaged property may be, which petition shall
contain a statement of the case, the amount of the petitioner's demand, and a description of the property mortgaged; whereupon the
Act

i8:s6,

Acts

1878-9,

by himself or
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1.

to foreclose, etc.

court shall grant a rule directing the principal, interest and costs to
be paid into court on or before the first day of the next term immediately succeeding the one at which such rule is granted; which rule
shall be published once a month for four months, or served on the

mortgagor, or his special agent or attorney, at least three months previous to the time at which the money is directed to be paid into court,
as aforesaid: Provided, that where the land covered by mortgage
consists of a single tract of land divided by a county line or county
lines,

such mortgage

maybe

foreclosed on the entire tract in either of

the counties in which part of

it lies: Provided further, if the mortgagor resides upon the land, the mortgage shall be foreclosed in the
county of his residence.

Where service on trustee was sufficient without making cestui que trust a
party: 20 Ga. 72. Where judgment of foreclosure for an installment falling
due between rule nisi and rule absolute 20 Ga. 342. No appeal from rule absolute on: 24 Ga. 91. Where equity will not interfere to foreclose on a titlebond interest until all purchase-money paid 30 Ga. 670. Purchaser at mortgage sale protected when rule absolute shows on its face that rule was served
legally 38 Ga. 597. Where could foreclose in name of mortgagees without
their consent 35 Ga. 123. When proceeding to foreclose unrecorded mortgage
not such lis pendens as would be notice to purchaser of the property 52 Ga.
Mortgage on realty must be foreclosed in county where land lies 53 Ga.
596.
Where four years possession after foreclosure of a mortgage did not
285, 286.
discharge it from the lien of such judgment 53 Ga. 328. Where purchaser
between time of service of rule nisi and rule absolute is concluded by the judgment: 59 Ga. 78. Where rule absolute signed by judge, valid, although rule
nisi signed "by the court" followed by counsel's names; and head of family
concluded by 59 Ga. 230. Day on which rule nisi served counted in estimating the three months 59 Ga. 392. Where only one foreclosure on debt due
by installments 60 Ga. 486. When an attorney could not acknowledge service
on a rule 57 Ga. 126. As to service : 54 Ga. 463.
Deed absolute, made to secure debt, contract to relinquish title upon payment, made at different time from deed, foreclosed in equity only 65 Ga. 271.
Mortgage barred on its face, petition should allege new promise or partial
payment with sufficient certainty to enable defendant to plead, etc. 66 Ga. 334.
Rule nisi similar to process, and may be waived. Petition takes place of
declaration 68 Ga. 83.
Immaterial that debt not due when term commenced at which rule nisi
taken, if due when petition and rule presented, and rule served three months
before next term 74 Ga. 367.
Service must be personal or by publication leaving copy at defendant's residence, not sufficient: 74 Ga. 382.
Service of rule at defendant's most notorious place of abode, insufficient 75
Ga. 630. No service at all 83 Ga. 1.
Mortgagee having right on default to take possession and sell, not deprive
him of right to foreclose demand not necessary 75 Ga. 743.
Rule nisi must be served by sheriff service by unofficial person is not legal
80 Ga. 130.
Where judgment recites service, and there is a return, recital and return
construed together. Former silent as to mode of service, latter showing nugatory service, judgment void 83 Ga. 11.
:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

;

:

:

:

;

;

:

$2744-2746
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when and how raade.

Purchaser at sale under void foreclosure of mortgage, is subrogated to rights
mortgagee 86 Ga. 198.
Petition to foreclose mortgage on realty is pleading; amendable, and sub:

ject to section 5128 of

Code

:

90 Ga. 43.

Petition and rule nisi here conformed to this section

Judgment

of foreclosure

is

93 Ga. 362.
necessarily adjudication on fact and sufficiency
:

94 Ga. 696.
Superior court of company's residence may decree foreclosure sale of railroad continuing into another State, directing receiver, mortgagor and mortgagee to execute deed to whole property 94 Ga. 307.
of service

:

:

If the per§2744. (3963.) By representative of deceased mortgagee.
son entitled to foreclose the mortgage on real estate be dead, the
application and proceeding to foreclose may be made and prosecuted

by

his executor or administrator.

Administrator of mortgagee can foreclose against administrator of mortgaand heirs of mortgagor are not necessary parties 27 Ga. 248. When must
foreclose as administrator, and not in individual capacity: 39 Ga. 26.
gor,

90 Ga. 257.
90 Ga. 508.

:

§2745.

Transferee

may

foreclose,

A

how.

mortgage transferred by

may

be foreclosed in the name of the mortgagee
suing for the use of such assignee, and the proceedings before and
after judgment may be amended by making the mortgagee a party.
written assignment

Purchaser of notes secured by mortgage may foreclose in name of mortgagee for his use: 35 Ga. 119.
Bearer of mortgage, as such, cannot foreclose in his own name if it had
been assigned in writing to him, could set this up by amendment: 73 Ga. 111.
;

SECTION
OF PLEAS, DEFENSES, ETC.,
Act

1799,

Act

1839,

2.

WHEN AND HOW MADE.

(3964.) Defense against foreclosure of mortgage on realty.
a rule nisi to foreclose a mortgage on real estate has been
granted, and the same has been published or served as hereinbefore

§2746.

When

-

required, the mortgagor, or his special agent or attorney, may appear at the term of the court at which the money is directed to be
paid, and file his objections to the foreclosure of such mortgage,
and may set up and avail himself of any defense which he might

lawfully set up in an ordinary suit instituted on the debt or demand secured by such mortgage, and which goes to show that the

not entitled to the foreclosure sought, or that the amount
claimed is not due: Provided, that the facts of such defense are verified by the affidavit of such mortgagor, or special agent or attorney,
at the time of filing the same.
applicant

is

Usury as a defense 1 Ga. 392 28/526-528. Principal debtor could make same
defense against security which he could have made against the original
creditor: 4 Ga. 182. As to whether consideration of a mortgage was bona fide
:

;
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or merely colorable, is a question for the jury to determine 53 Ga. 214 6/365.
a party to the record can object to foreclosure of a mortgage 3
Ga. 174 19/14 25/383. Where the heirs at law could defend against a foreclosure in equity 21 Ga. 463. Where sickness, and defense purely equitable,
not precluded by judgment at law 24 Ga. 91. Those not parties or privies to
:

;

No one but
;

:

;

:

:

a judgment of foreclosure may attack it collaterally 22 Ga. 351, 352. May show
as defense, at second term, usury, gaming consideration, or debt was to compound a felony, or mortgagee under duress, or has been released: 27 Ga. 248.
Not withdrawn to go into equity where law gives adequate relief: 37 Ga. 364.
Where could not recoup against foreclosure of a mortgage : 38 Ga. 577. Where
could 55 Ga. 75-78. Where mortgagor alone could not defend because the
property mortgaged was trust property 36 Ga. 499. Where it was no defense
between mortgagor and mortgagee that land subject to support of mortgagor's
mother during life 45 Ga. 631. Where bankruptcy and homestead set apart
no defense 52 Ga. 605 53/208.
Where mortgage is put in evidence, without the note which it secured,
nonsuit granted 70 Ga. 746.
Plea alleging debt not due, also want of consideration and fraud in procurement of draft which mortgage secured, good 73 Ga. 101.
Mortgagor's answer, showing conduct of mortgagee, tending to injure her
as surety, improperly dismissed 77 Ga. 40.
That mortgaged property is subject to be administered in bankruptcy, not
:

:

:

:

:

;

:

:

:

mortgagor to resist foreclosure 79 Ga. 79.
title bad, no defense to foreclosure of purchase-money mortgage, where
nothing paid and general judgment not sought: 84 Ga. 511.
entitle

:

That

Third persons cannot defend. If the mortgagor, or ^769,
up the defense provided for

§2747. (3965.)

his special agent or attorney, fail to set

in the preceding section, it is not

competent for any third person to
its own motion, do so.

interpose; neither will the court itself, of

Stated 3 Ga. 174 19/14 25/383 46/133-138. But those not parties not concluded by the foreclosure: 45 Ga. 496; 46/133; 58/158-162; 54/462; 21/461.
Section referred to and construed 54 Ga. 463 59/819. Where remedy by
illegality by husband, not defeated by wife's deed 59 Ga. 817, 818.
As to defenses by purchaser from mortgagor: 45 Ga. 493.
Defendant was estopped by deed from denying title to mortgaged premises
neither he nor court could intervene to protect rights of third person 73
:

;

;

;

;

:

:

:

Ga. 101.
Creditor may resort to equity to prevent foreclosure of fraudulent mortgage jeopardizing his rights: 76 Ga. 135.

When
§2748. (3966.) Proceedings to foreclose when mortgagor dead.
the mortgagor is dead, the proceedings to foreclose the mortgage on
real estate

may

be instituted against his executor or administrator.

Where no administration on mortgagor's estate: 21 Ga. 461. Where a
claimant against a mortgage^, fa. could not take advantage of mortgage foreclosure in twelve months from granting administration on estate of mortgagor:
30 Ga. 706.

When

proceedings to foreclose a
mortgage are instituted, and a defense is set up thereto, as hereinbefore provided, the issue shall be submitted to and tried by a special
§2749. (3967.) Issue, how tried.

2750
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General Note.

—Discrepancy

between debt and mortgage explained by

parol evidence : 25 Ga. 383. Where mortgage foreclosed separately, two giving a lien on separate interest in the same property to common creditor 30
:

Where, on foreclosure, mortgagors notified and served legally, and
make no defense, the judgment of foreclosure conclusive against them: 61
Ga. 706.

Ga. 303.

SECTION

3.

OF THE JUDGMENT, AND DISPOSITION OF MORTGAGED PROPERTY.
Acts

1799,

Acts

1866.

$2769.

§2750. (3968.) Judgment, and sale of mortgaged property. When the
mortgagor, after being directed so to do, fails to pay the principal,
interest, and cost, as hereinbefore required, and also fails to set up
and sustain his defense against the foreclosure of the mortgage, the
court shall give judgment for the amount which may be due on such
mortgage, and shall order the mortgaged property to be sold in the
manner and under the same regulations which govern sheriff's sales
under execution. And the provisions of section 2769 of this Code
shall apply as well to mortgages upon real property as to mortgages
upon personal property.

When mortgagees cannot enforce mortgage against property of subsequent
purchaser 3 Ga. 460 21/439 37/666. Where plaintiff in execution may impeach mortgage foreclosure through which claimant claims title 7 Ga. 377.
Retention of possession by mortgagor after sale, as a badge of fraud and as
to effect of judgment of foreclosure 6 Ga. 365. Judgment against mortgagor
before foreclosure of mortgage not recorded in time, has priority over such
mortgage: 13 Ga. 443; 25/687. When not trespass for sheriff to levy mortgage
fi. fa. on the mortgaged property named in the process, in possession of third
person 13 Ga. 389. Judgment foreclosing mortgage binding mortgagor and
his vendee: 18 Ga. 476; 59/78.
Where purchaser of mortgaged property
under general judgment gets only mortgagor's equity of redemption 7 Ga.
183.
Bona fide purchaser of land under mortgage fi. fa. protected notwithstanding irregularity, after acquiescence for a long time 19 Ga. 220. What
is a sufficient judgment of foreclosure on real estate: 21 Ga. 143.
Third
person should not be permitted to object to foreclosure of a mortgage 19
Ga. 14. Valid agreement that mortgage lien on sale of property should attach
to the proceeds of the sale 22 Ga. 69, 34, 70. Where lien of mortgage was
not divested by tax sale of the property mortgaged 25 Ga. 103. When mortgagee, with mortgage recorded, will not be affected by sale of mortgaged
premises: 27 Ga. 205. Ordinarily mortgage foreclosure bars only rights of
mortgagor, his heirs and legal representatives: 27 Ga. 347. Purchaser protected when the rule absolute shows on its face that the rule nisi was served
on mortgagor according to law 38 Ga. 597. Sums for forbearance to foreclose
a mortgage: 38 Ga. 526. Purchaser at sheriff's sale* with notice of mortgaged
property has no more favorable position than the mortgagor: 25 Ga. 316. To
sell the fee, not necessary that consent of mortgagor, mortgagee, and plaintiff
in fi. fa. should be in writing: 44 Ga. 593.
One purchasing mortgaged property
prior to proceeding to foreclose, not bound by the foreclosure: 54 Ga. 462.
Where no amendment of rule absolute allowed to show credits: 57 Ga. 361,
:

;

;

:

;

:

:

:

:

:

:

:

:
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4.

how appropriated.

Foreclosure conclusive on defendant and purchaser after decree
Section referred to and construed: 62 Ga. 595.

:

62 Ga.

20; 59/78.

Foreclosure of mortgage conclusive between parties and privies 67 Ga. 744.
acts not applicable to judgments on mortgage foreclosure 7 Ga. 495 40/412 68/83.
Nor does four years possession by bona fide purchaser from mortgagor discharge the judgment lien 51 Ga. 279 53/328.
Mortgage fi. fa. obtained previous to exemption in bankruptcy could not
proceed against land set apart, until wife died and children attained majority
80 Ga. 336.
Judgment of foreclosure valid, though embracing less than whole of land
set out in petition 90 Ga. 44.
Superior court of company's residence may decree foreclosure sale of railroad continuing into another State, etc. 94 Ga. 307.
:

Dormant judgment
;

:

;

:

;

:

:

SECTION

4.

PROCEEDS OF SALE OF MORTGAGED PROPERTY,

HOW APPROPRIATED.

The money arising from the Act 1799,
(3969.) Disposition of proceeds
sale of mortgaged property, brought to sale under the regulations
§2751.

.

hereinbefore prescribed, shall be paid to the person foreclosing the

mortgage, unless claimed by some other lien in the hands of the officer, which in law has priority of payment over the mortgage; and
when there shall be any surplus after paying off such mortgage,
or other liens, the same shall be paid to the mortgagor, or his agent.
Proceeds to the mortgagee having the oldest lien 7 Ga. 183. Money to
27 Ga. 273. When mortgages of same date recorded in time
share alike in a fund 38 Ga. 459. A sale of land under judgment junior to
mortgage not foreclosed, divesting judgment lien older than mortgage, as to
that land 57 Ga. 55-57. Sale under order of ordinary, divesting lien of mortgages on the land and transferring it to proceeds of sale thereof: 59 Ga. 516.
Mortgage to W. & Co., in renewal of one to W. alone, novation judgment
obtained between the two, superior: 84 Ga. 593.
:

oldest valid lien

:

:

:

;

§2752.

mortgage

When proceeds may

(3970.)

be retained by the court

.

If the

given to secure a debt due by installments, and is foreany one of the installments falls due, and there is a

is

closed before

surplus of funds, as above stated, the court may retain the funds, or
order the same invested to meet the installments still unpaid.
Section referred to and construed 60 Ga. 484-486.
This section applies although notes are payable in specifics 71 Ga. 690.
Court may order payment of the part due, and surplus proceeds invested to
meet balance 71 Ga. 689.
Equity will decree sale of land held under bond, and hold proceeds for unpaid purchase-money 77 Ga. 227.
:

:

:

:

$2739.
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APPLICATION TO FORECLOSE, BY

8.

Act 1839,
Cobb, 572.
Acts 1871-2,
'

-

$2760.

,

HOW

FORECLOSED.

1.

WHOM AND HOW MADE.

§2753. (3971.) Mortgages on personalty, how foreclosed.

Acti799,

1882-3

862

1.

to foreclose, etc.

OF MORTGAGES ON PERSONAL PROPERTY,

SECTION

SEC.

^
'

Mortgages
on personal property shall be foreclosed in the following manner,
Any person holding mortgage on personal property, and
to wit:
wishing to foreclose the same, shall, either in person, or by his agent,
or attorney in fact or at law, go before some officer of this State who
is authorized by law to administer oaths, or a commissioner for this

.,»,,-,.

State residing in

and

some other

-,

-,

State,

and make

affidavit of the

amount

due on such mortgage, which affidavit shall
be annexed to such mortgage, or to a copy thereof verified as correct
by the affidavit thereon of the owner or his agent or attorney, and
when such mortgage, or sworn copy with such affidavit annexed thereto, shall be filed in the office of the clerk of the superior court of the
county wherein the mortgagor resides at the date of the foreclosure, if
a resident of this State, or where he resided at the date of the mortgage
if not a resident of this State, it shall be the duty of such clerk to
issue an execution directed to all and singular the sheriffs or their
of principal

interest

lawful deputies, and coroners of this State,

commanding

the sale of

the mortgaged property to satisfy the principal and interest, together

with the cost of the proceedings to foreclose the said mortgage.
Should be foreclosed in the county where mortgagor resided at the time of
the execution of the mortgage, if resident of this State: 13 Ga. 285. "When
mortgage foreclosed from certified copy from record, where original lost: 23
Ga. 5. May go into the consideration in defense to foreclosure, or any defense
that would have been available in equity 30 Ga. 413. Mortgage by non-resident, foreclosure on property in county into which brought: 45 Ga. 549. Sufficient recital in the affidavit by the attorney, that he with his partner was
attorney for the mortgagee: 39 Ga. 319. A valid instrument as a mortgage as
to description, and could be foreclosed under this section 55 Ga. 543. Mortgage^, fa. quashed for insufficient description, etc.: 61 Ga. 390,391. May
foreclose and proceed on mortgage debt by action at same time 63 Ga. 71.
Must be foreclosed in county of mortgagor's residence, if a resident of
Georgia, which should appear in proceedings: 65 Ga. 113.
Affidavit must disclose defendant's residence: 66 Ga. 236; see also 54
Ga. 167.
Allegation in affidavit that defendant resides, and goods located, in Colum:

:

:

bus, Ga., sufficient statement of venue:

One partner

(57

Ga.

who assumed

769.

firm debts and gave seller indemnity mortgage, affidavit sufficiently showed the indebtedness: 67Ga.769.
selling to other,
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ART.

5,

Mortgages on personal property; application

SEC.

3,

§2754

1.

to foreclose, etc.

Affidavit may be made before clerk of superior court and execution issue
without order of judge: 68 Ga. 346.
Affidavit must show the jurisdiction of court where proceeding commenced,
and is not amendable 69 Ga. 755.
Affidavit to foreclose was not amendable here 72 Ga. 842.
:

:

Since October, 1887, foreclosure affidavit amendable by substituting for
holder's name mortgagee's, suing for his use 90 Ga. 257, 517.
Not amendable prior to Act of 1887 84 Ga. 105.
Fi. fa. amendable when counter-affidavit filed, and levy does not fall: 70
:

:

Ga. 447.

Can attorney's fees be recovered in foreclosure proceedings? 70 Ga. 447.
Description of property in execution insufficient here 70 Ga. 569.
Execution should show on whose property it is to be levied 70 Ga. 569.
Foreclosure for principal, interest, and attorney's fees: 71 Ga. 291.
Injunction granted to fi. fa. proceeding against goods not covered by mortgage 72 Ga. 145.
Substantial compliance necessary in this proceeding: 72 Ga. 842.
Affidavit to foreclose mortgage by C, trustee for E. C, alleging that E. C.
was indebted, C. being her agent, and that credit was given to E. C, insufficient 72 Ga. 842.
Section applies only between mortgagor and mortgagee, and not to mortgage signed by one as trustee or agent without proper authority 72 Ga. 845.
Affidavit on back of mortgage is "annexed" thereto. The affidavit here
was sufficient: 73 Ga. 139.
Affidavit attached to mortgage and duly identifying it, not void for failure
to recite that it was "annexed" thereto: 74 Ga. 822.
Requirement to "annex" explained: 74 Ga. 822.
Mortgagee of personalty in another State, may follow it into this State and
foreclose mortgage wherever property found 76 Ga. 177.
Principal and interest not separated, fatal defect, on mortgage foreclosure
77 Ga. 426.
Where affidavit held bad because jurat unsigned, and fi. fa. quashed, motion to reinstate not granted unless proper showing made 80 Ga. 287.
Purchaser at sale under void foreclosure, subrogated to rights of mortgagee 86 Ga. 198.
Variance in amount stated in mortgage, and that stated in affidavit of foreclosure, not void procedure 86 Ga. 457.
Foreclosure by transferee of mortgage where transfer not in writing,
should be in mortgagee's name for transferee's use 90 Ga. 517.
Right to foreclose not affected by judgment against mortgagor on garnishment by mortgagee's creditor, unless judgment as large as mortgage debt: 94
Ga. 133.
Affidavit not duly made where merely signed and handed to clerk, no oath
being formally administered, etc. 94 Ga. 461.
Attorney and clerk adding jurat to affidavit to foreclose after issuance of
execution, is alteration of record under this section: 94 Ga. 461.
:

:

:

:

:

:

:

:

:

:

:

:

Whenever process
of at- Act fJ;882 3,
L
p. 109.
sued out against any person upon any debt

82754.
Foreclosure before
debt due, when.
°
J

tachment can be legally
or demand secured by mortgage on personal property, or whenever
the purchaser of mortgaged property is seeking to remove the same
beyond the limits of the county, it shall be lawful for the creditor
to foreclose his mortgage in the manner now prescribed by law, ex-

"

2755-2759
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1.

application to foreclose, etc.

cept that the affidavit need not state that the debt or

demand

is

due,

but shall state that the debtor has placed himself in some one of the
positions where process of attachment could legally issue against
him, and shall state the amount of the debt or demand claimed and

when the same
Ct

882 " 3

"p io9

'

Actsi882-3,

become due.
All subsequent proceedings
to levy and sale.
respecting the levy and sale of the mortgaged property shall be conducted in the manner now prescribed by law, and the money realized
from the sale of said property shall be disbursed by the proper officer under the terms and rules now prescribed by law, except that the
same shall not be paid over to the plaintiff in^. fa. until the debt
secured by the mortgage shall become due.
will

§2755. Proceedings as

§2756. Defendant may file affidavit of illegality. After the levy of
the execution on the mortgaged property, the defendant may file his
affidavit of illegality, in

which he

may

avail himself of

that he could have set up in an ordinary suit upon the

by the mortgage, and show that he is not justly indebted
tiff

in the

sum claimed

any defense

demand secured
to the plain-

The sub-

in said affidavit of foreclosure.

sequent proceedings, as to giving bond and the trial of the issue
in said case, shall be conducted in the manner prescribed by

made

section 2769 of the Code.

A

9

cibb

57i
866
i63
1880-1, p. 56.

Act

'

When the execution shall
§2757. (3972.) Levy and sale of property
^ e delivered to the sheriff or his deputy, or coroner, as the case may be,
^ ghall be his duty to levy on the mortgaged property wheresoever the
same may be found, and after advertising the same in one or more
public gazettes of this State weekly for four weeks before the day of
sale, the said sheriff or his deputy, or coroner, shall put up and expose said property to sale at the time and place and in same manner
as govern in case of sheriff's sales.
.

Execution not quashed and levy dismissed'for uncertainty of description in
mortgage here 65 Ga. 646.
Property sufficiently described, though variance between mortgage and
:

levy legal: 84 Ga. 117.
Releasing levy of chattel mortgage y?. fa. as to part, not prevent sale of residue, if any balance due after deducting value of property released 88 Ga. 417.

fi.fa.,

:

§2758. (8973.) Mortgage
fi.

fas. are levied

the mortgage
if

its lien is

§2759.

fi.

fi.

fa.

may

claim money, when.

on the mortgaged property, and the same
fa.

may

If other
is

sold,

nevertheless claim the proceeds of the sale

superior.

(3974.) Mortgaged property, when sold

without foreclosure.

If a mortgage on realty or personalty is not foreclosed, and the
equity of redemption is levied on by other fi. fas., by consent of the

mortgagor and mortgagee, and the plaintiff in the fi. fa. levied, the
entire estate may be sold, and the mortgagee claim under his lien,
in the same manner as if his mortgage was foreclosed.
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5,

ART.

Mortgages on personal property; application

SEC.

3,

§§ 2760-2763

1.

to foreclose, etc.

Such consent need not be in writing: 44 Ga. 593. Sale
mortgage by judgment junior to mortgage, is sale
of equity of redemption 57 Ga. 55.
Where property sold without such consent, mortgage cannot take the
Stated

:

20 Ga. 723.

of land before foreclosure of
:

money
The

unless foreclosed 65 Ga. 115.
entire estate cannot be sold without consent as here required
:

:

93 Ga.

542.

A
9,
(3974 a.) Foreclosure before justice of the peace. Any p erson °%f™~
2753
having a mortgage on personal property to secure a debt not exceed- $
ing one hundred dollars principal, and desiring to foreclose the same,
§2760.

-

may

himself, his agent, or attorney,

make

affidavit of the

amount

of

principal and interest due on such mortgage, which affidavit shall be

annexed to such mortgage; and when such mortgage, or verified copy,
with such affidavit annexed thereto, shall be filed with any justice
of the peace, or notary public

who

is

ex

officio

the county where the mortgagor resides,

if

justice of the peace in

a resident of this State,

not a resident of this State, then in the county where such
mortgaged property may be, it shall be the duty of such magistrate
to issue an execution, directed to all and singular the constables of
this State, commanding the sale of the mortgaged property to satisfy the principal and interest, together with the costs of the proor, if

ceedings to foreclose said mortgage.

When the ex- Acts 1878-9,
§2761. (3974 b.) Levy and sale of mortgaged property
ecution mentioned in the preceding section shall be delivered to a 1882 3 'P- 67
.

'

-

constable, it shall be his duty to levy on the mortgaged property

may

be found, and after advertising the same, giving full
description of the property to be sold, and the process under which
he is proceeding, by written advertisement at three or more public
places in the district in which the property may be found, for ten
days next preceding such sale, he shall put up and expose to sale said
property as herein provided: Provided, such sale shall be had within
the legal hours of sale on a regular court day, and at the usual place
of holding justice courts for said district; the said constable shall
put up and expose said property to sale at the time and place, and in
the same manner, as now govern at constable's sales.

wherever

it

Such mortgagor may avail Acts 1878-9,
himself of any defense he may have to such foreclosure, in the same
manner and upon the same conditions as now allowed by law in case
of foreclosure of chattel mortgages in the superior courts; and
whenever any such defense is filed by such mortgagor, the magistrate
issuing such execution shall have power and jurisdiction to hear and
§2762. (3974

c.

)

Defenses by mortgagor.

determine the issues made thereon, as in other cases at law.
It shall be the duty of Actsisso-i,
§2763. (3974 d.) Mortgagor to have notice.
the justice of the peace, or notary public, with whom the affidavit i882-3,p.67.
and mortgage are filed, to give notice to the mortgagor of said proceedings at the time of issuing execution.

§§2764-2766
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when and how made.

In all foreclosures
§2764. (3974 e.) Fees of justice and constables.
of chattel mortgages before justices of the peace, as provided by the
four preceding sections, the fees of the justice. in each case shall be

one dollar for the entire proceeding, whether litigated or not; and
the fees of the constable in each case shall be the same as in proceedings with a common-law fi.fa.

SECTION
OF THE DEFENSES,
Cobb,

571.

2.

WHEN AND HOW MADE.

When an
§2765. (3975.) Affidavit of illegality to mortgage fi. fa.
execution shall issue upon the foreclosure of a mortgage on personal
property, as hereinbefore directed, the mortgagor, or his special agent,
may

which affidavit he may set up and avail himself of any defense which he might
have set up, according to law, in an ordinary suit upon the demand
secured by the mortgage, and which goes to show that the amount
claimed is not due.
file

his affidavit of illegality to such execution, in

May at law investigate as a defense the consideration of the mortgage, or
resort to anything that could be done in equity 30 Ga. 413. Section referred
to and construed 45 Ga. 550-552. Where could not resort to equity, but com:

:

remedy at law under sections 3775 and 3776: 47 Ga. 646. Where foreclosure against husband and wife, and illegality of husband dismissed: 59 Ga. 558.
Right to defend by illegality not debarred by adverse finding on claim by

plete

defendant upon different issue

When

66 Ga. 236.
counter-affidavit filed, fi. fa. amendable
:

by striking attorney's fees.
Such amendment does not cause levy to fall 70 Ga. 447.
Unless excepted to, erroneous judgment quashing mortgage fi. fa. at the
:

instance of claimant, not reversed on writ of error: 80 Ga. 287.
Jurat no part of affidavit of illegality, and demurrer to affidavit not reach
defect in jurat: 93 Ga. 252.
Affidavit of illegality to execution on chattel mortgage foreclosure, held
good in substance 93 Ga. 252.
Mortgagor cannot have third person made coplaintiff upon ground of joint
ownership in mortgage pleading Act of 1887, providing for making additional
parties, has no application to such a proceeding: 94 Ga. 644.
:

;

Cobb,
p. 8i.

571.

§2766.

(3976.) Replevy bond.

When an

affidavit of illegality shall

'be filed, as in the preceding section provided for, and the mortgagor,
or his special agent or attorney, shall give bond, with good and

sum not larger than double the amount
of the execution levied (and when the property levied on is of less
value than ho execution, the amount of the bond shall be double
sufficient security,

in a

1

the value of the property levied upon, at a reasonable valuation to
be judged by the levying officer, conditioned for the return of the
property when called for by the levying officer, which bond shall be

FOURTH TITLE.— CHAP.
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Of the defenses,

made payable

ART.

5,

3,

SEC.

2.

§§2767-2769

when and how made.

who may

sue thereon for condition
broken), the levying officer shall postpone the sale of said property,
and return all the proceedings and papers in the case to the court
to the plaintiff,

from which the execution issued, where the issue shall be tried as
other cases of illegality, and the ji\ry shall be sworn to give at least
twenty-five per cent, damages to the plaintiff on the principal sum,
was made for delay only; and
unable from poverty to give the bond as re-

in case it shall appear that the affidavit

when the mortgagor

is

quired and security, and will make affidavit of the fact, stating also
in said affidavit that he has been advised and believes that his grounds
of illegality will be sustained, such affidavit shall be accepted by the
levying officer in lieu of the bond and security hereinbefore provided

but the property shall remain in the hands of the levying officer,
unless sold under special order of court, as in cases of perishable
property, or that it is expensive to keep or liable to deteriorate from
for;

keeping.
Section referred to and construed

:

47 Ga. 646, 650.

When

affidavit of ille-

mortgage fi. fa. prepared for return to court: 61 Ga. 391.
Mortgage /s. fa. levied on personalty, when counter-affidavit filed, is mesne
process plaintiff may dismiss and foreclose again 71 Ga. 717.
Giving bond properly conditioned is condition precedent to return of papers
to court for trial bond here improperly conditioned 75 Ga. 676.
Affidavit of illegality dismissed where affiant neither gave forthcoming
bond nor made affidavit of inability 76 Ga. 837.
gality to

:

;

;

:

:

Sale of mortgaged property and disposition of proceeds.
If the mortgagor fails to set up and sustain his defense as hereinbe-

§2767.

(3977.)

fore authorized, the

mortgaged property shall be

sold,

A

9

(jobb! 57i.

and the pro-

ceeds of the sale shall be applied to the judgment of said mortgage

some other lien in the
law to priority of payment; and if,
fa. or other lien, there may be any

execution, unless such proceeds are claimed by

hands of the

officer, entitled in

after the satisfaction of such. ft.

surplus, the

As

same

shall be paid to the

to disposition of proceeds of sale of

mortgagor or his agent.

mortgaged property

:

57 Ga. 55.

(3978.) Representative of deceased mortgagee may foreclose.
the holder of a mortgage on personal property is dead, the

§2768.

When

affidavit

by

and proceedings

legal representative
if

may be made and prosecuted
and if the mortgagor be dead, his
up the same defenses which he could do

to foreclose

his executor or administrator;

may

set

living.

§2769. (3979.) How third person may contest mortgage lien.
If any ^760, 27B6,
creditor of the mortgagor, whether his debt be in judgment or not, 2si5(4).

mortgage lien or
grounds upon which he relies
to defeat such mortgage, and upon filing the same with the levying
officer, together with a bond and good security, payable to the mortdesires to contest the validity or fairness of the

debt, he

may make an

affidavit of the

FOURTH TITLE.— CHAPTER
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Foreclosure in equity.

gagee,

and conditioned to pay

and damages incurred by the

all costs

if the issue be found against the contestant, it shall be the
duty of such officer to return the same to the court to which the
mortgage^, fa. is made returnable, to be tried in the manner prescribed above for an affidavit of illegality by the mortgagor.

delay,

Third person could not ordinarily contest unless made a party by judgment
Injunction refused if any adequate remedy under
this section 49 Ga. 45.
Section referred to and construed 60 Ga. 396-398.
On mere question of priority between judgment lien and mortgage, this
section had no application 82 Ga. 548.
of the court: 3 Ga. 174.
:

:

:

ARTICLE

4.

FORECLOSURE IN EQUITY.
Acts 1880-1
P 127

§2770. (3979a.) Foreclosure in equity

.

The holder of any mortgage

of real or personal property, or both, whether as original mortgagee

or as executor, administrator or assignee of the original mortgagee,
shall be at liberty to foreclose such

mortgage in equity according to

the practice of courts in equitable proceedings, as well as by the

methods prescribed in the Code.
This confers fuller powers on court than it had at law, and in addition to
it may render personal decree
71 Ga. 363.
Statutory foreclosure a substitute for bill in equity, but here bill would be
necessary 72 Ga. 845.
Deed to secure debt, void for usury, not foreclosed as equitable mortgage
63 Ga. 54; 66/584; 75/159; contra: 68 Ga. 821.
Equitable mortgage cannot be created by deed infected with usury, as same
passes no title 80 Ga. 423.
Where evidence plainly showed deed to be tainted with usury, properly dismissed without submitting to jury 80 Ga. 423.
Although under section 2743 realty mortgage can only be foreclosed in
county where land lies, it might be otherwise in equity 87 Ga. 416.
foreclosure,

:

:

:

:

:

General Note on Foreclosure of Mortgage.
Notes from Code of 1882

:

Affidavit of foreclosure before notary in employment of mortgagee's attorney, immaterial: 50 Ga. 426.
Answer to rule, setting up parol agreement, demurrable: 44 Ga. 682.

Attorney, affidavit of foreclosure made by: 39 Ga. 312. When cannot ac57 Ga. 126.
in, when no answer to rule absolute: 58 Ga. 604;

knowledge service of rule
Bankruptcy, discharge

:

53/208 52/605.
Corporation, foreclosure of mortgage by president of: 30 Ga. 465.
Credit, motion to amend rule absolute, to let in, after foreclosure not
;

lowed

:

al-

57 Ga. 361.

Crop, part of, foreclosure of mortgage on 55 Ga. 543.
Defenses, rule to foreclose, open to all, applicable to action on the debt:
55 Ga. 79 27/248.
:

;

FOURTH TITLE.— CHAPTER
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5,

ARTICLE

§2770

4.

Foreclosure in equity.

Equity, bill in, to foreclose on mortgagor's interest in land with title in
another 30 Ga. 670. Foreclosure is a substitute for a proceeding in equity
35 Ga. 271-273. Equity ousted of jurisdiction if a complete remedy is provided
by law: 17 Ga. 123. Injunction not granted restraining foreclosure when land
was charged with support of mortgagor's mother: 45 Ga. 631. Court of equity
has power to reform mortgage on Georgia property made in another State
46 Ga. 450. Equitable mortgage, bill to foreclose: 65 Ga. 271.
Estoppel, as to, of surviving partner, etc., of land mortgaged by partnership 46 Ga. 549. Mortgagor estopped from denying he had an interest in the
land at date of mortgage 61 Ga. 676.
Forbearance, money paid for forbearance to foreclose mortgage, held as
usury 28 Ga. 526.
Garnishment, when garnishee paid mortgage debt in his own wrong: 46
Ga. 444-446.
Homestead, mortgage foreclosure not conclusive as to: 59 Ga. 817.
Judgment of foreclosure binds mortgagor and his vendee 18 Ga. 476 46/133
59/78. Does not bind purchaser before commencement of foreclosure proceedings 54 Ga. 462.
Levy, mortgage debt credited with levy unaccounted for: 19 Ga. 537.
Liquidated demand, mortgage foreclosure not confined to: 24 Ga. 198.
Non-resident, mortgage made by, may be foreclosed in any county where
the property is found 45 Ga. 549.
Notes secured by mortgage, purchaser of, may foreclose, using name of
mortgagee for his use 35 Ga. 119.
Opening of foreclosure of mortgage, equity ready to receive excuses for,
etc.
26 Ga. 462, 463.
Partnership mortgage of property by one partner: 61 Ga. 676.
Party, third person not, not permitted to make objection to foreclosure:
19 Ga. 14.
Power of sale, as to, in mortgage 54 Ga. 441 63/103.
Purchaser from mortgagor after mortgage, what defenses he may set up:
45 Ga. 493.
Security indemnified by mortgage, paid principal's note and foreclosed
mortgage 4 Ga. 182.
Separate foreclosures may be where two give mortgages on separate interests in same property 30 Ga. 706.
Suits for the debt and foreclosure of mortgage may be prosecuted at same
time 18 Ga. 605.
Trustee invested trust fund in lands in his own name and mortgaged it 37
Ga. 392 41/202.
Usury, purchaser may set up, in the mortgage after foreclosure, when:
58 Ga. 158.
Notes from decisions since Code of 1882 :
Attorneys' fees, in note were much less than in mortgage subsequently
given to secure it, former sum only was recoverable on foreclosure 79 Ga. 581.
Bearer of mortgage as such, cannot foreclose in his own name if it had
been assigned to him in writing, variance corrected by amendment 73 Ga. 111.
Levy, mortgage fi. fa. against certain corporate stock did not authorize levy
on lands of corporation 73 Ga. 141.
Produce property, mortgagor not bound to, for officer executing mortgage
fi.fa., yet strong circumstance to indicate fraud if he will not point it out: 79
Ga. 638.
Receivership, court here could allow mortgage fi. fa. to proceed against
mortgaged property, though in receiver's hands 75 Ga. 326.
:

:

:

:

:

;

:

:

:

:

:

;

:

:

:

:

;

:

;

:

:

:

24
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6.

Sales to secure debts.

Tenant

in

common having mortgaged

division with cotenant

mortgagor

;

his interest and afterwards made
mortgagee could foreclose against portion set apart to

69 Ga. 650.
Wife's illegality, to chattel mortgage of self and husband, setting up suretyship, but not alleging that property hers, valueless 74 Ga. 360.
:

:

fc<7l4t'&V$H

:

CHAPTER

1A;1{,

6.

BALES TO SECURE DEBTS.
pp.

44, 45.'

Whenever any

§2771. (1969.) Absolute deeds and not mortgages.

person in this State conveys any real property by deed to secure any
2788. 'debt to any person loaning or advancing said vendor any money or
to secure any other debt, and shall take a bond for titles back to
said vendor upon the payment of such debt or debts, or shall in like

i884-5?p. 57.
4538,

manner convey any personal property by
obligation binding the person to
to reconvey said property

-

whom

bill of sale

and take an

said property was conveyed

upon the payment

of said debt or debts,

such conveyance of real or personal property shall pass the title of
said property to the vendee till the debt or debts which said conveyance was made to secure shall be fully paid, and shall be held
by the, courts of this State to be an absolute conveyance, with the
right reserved by the vendor to have said property reconveyed to
him upon the payment of the debt or debts intended to be secured
agreeably to the terms of the contract, and not a mortgage.

I/O
'-^Q&yi^K. i^W When under

Notes from Code of 1882:

signed by husband and wife and no equiby them, plaintiff recovered independent of this section: 63 Ga.
159, 160.
Judgment for a secured debt ought to describe the property, and
the execution should follow the judgment: 63 Ga. 480. Wliere equitable plea
alleges the deed was given to secure a note, but fails to set forth more 54 Ga.
46.
Section referred to: 56 Ga. 141. Deed with bond to reconvey still vested
title in grantee
59 Ga. 234. The same rule applies to corporations as to individuals under this section 64 Ga. 776. Trover for, unless sold to secure debt,
amount of damages was note with interest 61 Ga. 147-150.
Notes taken mainly from decisions since Code of 1882
absolute

bill of sale

table plea

A

«=f»%<-ew*^
//

Q^ft

,

:

:

:

:

Bill of sale, here

sale

:

Bond
bond

construed to be merely security for debt, and not absolute

86 Ga. 699.
for titles,

if

deed was under this section, grantee should have made
if not, but if security for debt, equitable mortgage:

for titles back;

83 Ga. 302.

Construction, where instrument was deed to secure debt and not mortgage:
Absolute conveyance, with verbal agreement to reconvey, held
security deed: 77 Ga. 373. Deed intended to fall under this section should
contain some reference to it, or in some way indicate purpose for which
executed 82 Ga. 369. Where instrument combining realty conveyance with
note secured, passed title: 90 Ga. 295.
Delivery of possession, usurious debt in 1872 secured under this section,
settled in June, 1873, by delivery of land to creditor; title in creditor good,
76 Ga. 652.

:

although bond to reconvey not surrendered,

etc.

:

63 Ga. 96

;

68/472.
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§2771

6.

Sales to secure debts.

Dower, to claim, as against deed to secure debt outstanding, widow must
offer to pay sum due with interest 61 Ga. 34.
Ejectment, security deed to trustee gives sufficient title for him to recover
in: 60 Ga. 434. Absolute deed to secure debt on which ejectment could
be based: 57 Ga. 604. Deed to secure debt passes title and authorizes recovery in ejectment 55 Ga. 691 58/459 54/45 55/650 57/507 60/562, 434
65/406; 67/502; 72/863; 73/389. But not mesne profits: 84 Ga. 339. Grantee
recovering holds lands merely as security, and accountable for rents:
84 Ga. 338. Defendant could tender purchase-money and have title decreed
to him 55 Ga. 383 73/389 67/502. "What equitable plea to ejectment must
:

:

:

aver

;

54 Ga. 45

:

;

;

;

;

;

;

;

55/650.

Equity will decree sale and hold proceeds for unpaid purchase-money
Equity of debtor: 72 Ga. 863. Will not relieve against purchaser
under bond for mere default in payment 77 Ga. 316.
Equitable mortgage, usury avoids title, but security deed treated in equity
as mortgage for amount legally due: 68 Ga. 821. Not foreclosed as equitable
mortgage 75 Ga. 159 see also 63 Ga. 54. Equitable mortgage cannot be created
by deed infected with usury, as same passes no title: 80 Ga. 423. Security
deed usurious, not foreclosed as equitable mortgage, taking priority to homestead 66 Ga. 584. Absolute deed and an agreement to reconvey on payment
of debt, make equitable mortgage 72 Ga. 863.
Evidence, on question whether conveyance was absolute or to secure
debt, deceased grantor's estimate of value of land conveyed, inadmissible:
77 Ga. 227.

:

:

;

:

:

78 Ga. 635.

Fraud, deed to secure debt, though absolute, taken with notice of grantor's
intent to delay or defraud creditors, void

:

84 Ga. 91.

Homestead, security deed to land passes legal title, and not divested by
debtor's discharge in bankruptcy, nor homestead 66 Ga. 704 see also 61/400
59/779,507; 58/457, 458; 57/601 55/691. Such deed conveys title, and homestead in lands subsequent to deed, not good against it: 69 Ga. 452. Homestead in equity of redemption would be good 69 Ga. 452.
Insurance policy, such conveyance avoids policy of insurance with condition
that transfer or change of title renders void 95 Ga. 792.
Judgment against vendor of lands to secure debt, not enforceable against such
lands until redeemed 59 Ga. 233, 234; 62/623; 69/614; 92/796. Purchaser at
sheriff's sale under judgment against vendor gets no interest except perhaps
equity of redemption 91 Ga. 138.
Mesne profits, grantee in security deed, though may maintain ejectment, not
:

;

;

:

:

:

:

entitled to mesne profits

:

84 Ga. 339.

Partition, at instance of holder of loan deed, granted only on good cause
shown 84 Ga. 583.
:

Power

deed to secure debt, not revoked by death of grantor: 76
power of sale in mortgage: 65 Ga. 312; 72/20; 86/764.
Power of sale, with provision that trustee to sell shall receive certain commissions as to power to pay auctioneer 95 Ga. 550.
Priority, note sued to ordinary judgment, claim filed, plaintiff may show
note secured by deed older than defendant's deed to claimant 92 Ga. 722, 723.
Proceeds of sheriff's sale awarded to older judgment here, although younger
based on debt secured by deed under section 2771 91 Ga. 137.
Purchaser of lands from administrator gets no title against creditor who
holds title from deceased to secure debt, etc. 91 Ga. 238, 239.
of sale, in

Ga. 652.

Aliter, as to

;

:

:

:

:

Receiver, as to when judgment creditor, whose debt is secured under these
provisions entitled to receiver for the property 93 Ga. 236.
:

FOURTH TITLE.— CHAPTER

§2772

372

6.

Sales to secure debts.

Record, sale of personalty in 1881, under this section, good against subsequent mortgagees without notice, though not recorded, and possession in
grantor: 80 Ga.

14.

Redemption, debt must be paid with interest

— tender generally sufficient:

57 Ga. 601.

Reformation, equity not reform such deed into mortgage to protect wife's
homestead, under allegations here: 65 Ga. 51.
Rents, grantee in security deed recovering land, same not absolutely his,
but holds as security, and accountable for rents 84 Ga. 338.
Tender, defendant could tender purchase-money and have title decreed to
:

him

:

73 Ga. 389.

would pass to secure debt, even though this sec69 Ga. 452. Absolute deed to secure debt is
not mere lien, but passes title, subject to be divested by payment of debt: 69
Ga. 615. Legal title may pass by deed to secure debt, without following Act of
1871 64 Ga. 651-655. Vendee taking deed to secure debt and afterwards taking quitclaim deed for additional sum, has perfect title: 80 Ga. 89.
Time essence of contract, effect where bond to reconvey so provides, and
recites terms of note secured 95 Ga. 581.
Transfer without recourse, of note secured under this section, does not release lands conveyed as security 93 Ga. 668. Where note secured by condiTitle, if so intended, title

tion not strictly complied with

:

:

:

:

tional sale contract, transferred without recourse, title vests in vendee, not

86 Ga. 464. When transfer of the notes did not convey the land
under this section 64 Ga. 609-612. Payee transferring note without recourse,
and conveying security lands to assignee, latter takes all rights and remedies
of payee 92 Ga. 720 86/463 88/791.
Trust, instrument purporting to be trust deed to secure debt, held to be
mortgage and not void for usury 57 Ga. 326 92/675, 680.
Usury avoids 54 Ga. 554 55/412, 691 68/821 66/584 80/423. Where made
to secure debt for money borrowed to purchase property, principal debt good
against homestead
75 Ga. 837. See catchwords "Equitable Mortgage" above
also notes to section 2892, and general note after section 2893.

transferee

:

:

:

;

;

:

:

;

;

;

;

;

:

;

Wife's consent not necessary to pass title 66 Ga. 704 see also 61 Ga. 400.
wife's consent had nothing to do with it: 60 Ga. 588-593. When wife's
consent not necessary, and homestead could not be taken 59 Ga. 507. Wife's
consent shown by her writing signed as other contracts for land 54 Ga. 529
by her joining in deed with husband 59 Ga. 779. Passes the legal title where
consented to by wife, although made to secure debt: 60 Ga. 382. (Act of 1871,
before amended, required wife's consent.)
:

;

Where

:

:

;

:

Act
i24
$2778.

884 " 6 '

Every such deed shall be recorded
§2772. Record of such deeds.
i n the county where the land conveyed lies;
every such bill of sale,
county where the maker resided at the time of its execution,
If a non-resident, then in the county
if a resident of this Statewhere the personalty conveyed is. Such deeds or bills of sale not
recorded remain valid against the persons executing them, but are
postponed to all liens created or obtained, or purchases made, prior
If, however, the
to the actual record of the deed or bill of sale.
younger lien is created by contract, and the party receiving it has
notice of the prior unrecorded deed or bill of sale, or if the purchaser has the like notice, then the title conveyed by the older deed
or bill of sale shall be held good against them.
in the
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§§ 2778-2776

Sales to secure debts.

to third parties, no record of deed required 68 Ga. 227.
Sale of personalty in 1881 under section 2771, good against subsequent mortgagees without notice, though not recorded and possession in grantor: 80 Ga.

As

:

14.
884 5
In order to admit such deeds or bills of sale Apct
to record, they shall be attested or proven in the manner now prescribed by law for mortgages.
In all ^ne889
§2774. To reconvey title of property conveyed to secure debt.
cases where property is conveyed to secure a debt, the surrender and
cancellation of such deed in the same manner that mortgages are
now canceled, on payment of such debt to any person legally authorized to receive the same, shall operate to reconvey the title of
said property to the grantor, his heirs, executors, administrators or
assigns, and such cancellation may be entered of record by the clerk
of the superior court in the same manner that cancellations of
"

^

§2773. Attestation.

'

'

mortgages are now entered.
§2775. (1971.) Liens against vendee do not attach

to

the property, p/45*

8

'

upon his complying with the contract, shall not be affected by any liens, incumbrances or rights which would otherwise attach to the property by

The vendor's

right to a reconveyance of the property,

virtue of the title being in the vendee; but the right of the vendor
to a reconveyance shall be absolute and permanent upon his complying with his contract with the vendee according to the terms.

Conveyance of personalty to secure debt, without bond, protected against
subsequent liens, though unrecorded: 65 Ga. 689.
Where purchaser with bond for titles not protected against maker's debts:
65 Ga. 762.

Land held by absolute deed as security for a debt still unpaid, subject to
levy and sale as vendee's property 82 Ga. 364.
Sale substitutes purchaser for vendee to receive unpaid purchase-money
:

82 Ga. 364.

Conditional sales, how executed.
Whenever lper- $§2826,5432,
(1955a.)
v
'
2778, 1914.
sonal property is sold and delivered with the condition affixed to the
82776.
°

_

that the title thereto is to remain in the vendor of such personal
property until the purchase price thereof shall have been paid, every
such conditional sale, in order for the reservation of title to be valid
sale,

as against third parties, shall be evidenced in writing,
wise.

And

and not other-

the written contract of every such conditional sale shall

be executed and attested in the same manner as mortgages on personal property; as between the parties themselves, the contract as
made by them shall be valid, and may be enforced whether evidenced
in writing or not.
For notes as to record of contract, see section 2777.
Suing claim to judgment, not waiver of right to claim title to property: 75
Ga. 786. This section not retroactive, and not applicable to contract made before its passage: 75 Ga. 786.
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Sales to secure debts.

Loss by fire, of personalty sold with retention of title, falls on vendors: 77
Ga. 501.
Rent contract reserving title to crops to be grown, until rent and advances
paid, valid. General rule that things not in esse not salable, inapplicable: 82
Ga. 336.
One instrument embracing sale of mule with reservation of title, and mortgage on it to secure other indebtedness, was conditional sale as to mule.
Mule paid for, subject to instrument as mortgage securing balance of debt
82 Ga. 574.
Contract construed here to be a conditional sale and not a lease 85 Ga. 741.
If contract substantially conditional sale, denominating purchase-money as
hire and making it payable in installments, not make bailment: 89 Ga. 508.
So-called rent was in fact purchase-money 90 Ga. 728.
Contract here one of conditional sale, although purporting to be for rent of
piano: 91 Ga. 121.
Where plaintiff in trover, holding title under conditional sale, elects property, bound to return purchase-money received, less reasonable rent: 85
Ga. 741.
Parol sale of personalty, reserving title, property subject to pre-existing
judgment against vendee 86 Ga. 347.
Vendor transferring purchase-money notes without recourse, title to property does not pass to transferee, but immediately vests in vendee 78 Ga. 173
80/746 86/464. Not so as to security deeds under section 2771 93 Ga. 668.
Trover brought for property sold conditionally, evidence that plaintiff had
no title at time of sale, inadmissible here: 91 Ga. 121.
Unrecorded conditional sale good against subsequent contract lien creditor
with noti,ce 91 Ga. 640.
Has no application to sales of cotton, etc., provided for by Code, section
3546 92 Ga. 166.
Contract attested by one witness but not probated by him, vendor postponed to judgment rendered afterwards against vendee, even on antecedent
:

:

:

:

:

;

:

:

debt.

Nor

will rescission of sale affect

judgment

lien after

it

attaches: 94

Ga. 466.
8 ' 2772

^2726

'

Conditional bills of sale must be recorded
§2777. How recorded.
within thirty days from their date, and in other respects shall be
governed by the laws relating to the registration of mortgages.
Failure to record contract will not subject property to lien of judgment
against vendee, rendered before the sale: 71 Ga. 93.

Chattel mortgage postponed to prior conditional sale, duly recorded: 73
Ga. 701.

Record in county other than that of vendee's residence will not suffice, and
levy of distress warrant before proper recording defeated vendor's title: 79
Ga. 427.
Conditional sale of furniture not recorded, lien of landlord who rents on
furniture, superior to vendor's claim for balance of purchase-money:

faitli of

81 Ga. 327.

Relatively to subsequent creditors of purchaser, conditional, not recorded,
as if absolute: 81 Ga. 681.
Defective recording cannot benefit one who has actual notice of reservation
of title 87 Ga. 230.
Effect of failure to record, same as not recording mortgage. Hence, junior lien, to retain priority, must be recorded in time: 89 Ga. 515. Citing 61
Ga. 260, discussing 81 Ga. 681, distinguishing 81 Ga. 327.

same

:
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7.

§§2778, 2779

liens.

Consignment contract not required to be recorded 90 Ga. 724.
Effect of proper execution and attestation of conditional sale against vendee's creditors, and record against subsequent lien creditors: 91 Ga. 639, 640;
:

see also 89 Ga. 515.

CHAPTER

7.

REGISTRATION OF TRANSFERS AND LIENS.
Deeds, mort- ^f^889,
§2778. Instruments requiring record take effect, when.
gages and liens of all kinds, which are now required by law to be ^f^^ef
recorded in the office of the clerk of the superior court of each ^uio)!'
county within a specified time, shall, as against the interests of

and without notice, who may
binding
the same property, take
have acquired a transfer or lien
effect only from the time they are filed for record in the clerk's
And the said clerk is required to keep a docket for such filoffice.
ing, showing the day and hour thereof, which docket shall be open
for examination and inspection as other records of his office.
third parties acting in good faith

Compare

77 Ga. 353.

Failure to

See notes under sections in margin.

for record until after creditors' bill filed, not deprive

file

No

mortgage

unsecured debt 95 Ga. 754.
competition between deeds of bargain and sale and judgments: 96

of priority to

:

Ga. 340.
Lien in this section refers to those arising by contract, not to judgments
96 Ga. 340.
Unrecorded absolute deed superior to younger recorded judgment against
vendor 96 Ga. 340.
:

§2779. General execution docket

.

The clerk

of the superior court of ^g^sTOS1

each county shall be required to keep a general execution docket, and

^flo'a)

good faith and^Jg-1889
without notice, who may have acquired a transfer or lien binding p- 106
the defendant's property, no money judgment obtained within the
county of the defendant's residence, in any court of this State, whether
superior court, ordinary's court, county court, city court, or justice
court, or United States court in this State, shall have a lien upon the
property of the defendant from the rendition thereof, unless the execution issuing thereon shall be entered upon said docket within ten
days from the time the judgment is rendered. When the execution
shall be entered upon the docket after the ten days, the lien shall
date from such entry.
as against the interests of third parties acting in

-

Failure to have/t. fa. entered in general execution docket does not render
inadmissible in claim case 91 Ga. 759.
Deed for value taken bona fide from debtor before judgment, but recorded
after, with notice of same, property not subject to judgment, execution not
entered in time 93 Ga. 768.
it

:

:

'
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A Ct

889

and

376

7.

liens.

against property out of county, when.
As
against the interests of third parties acting in good faith and with-

§2780. Judgments take

'

p io6

effect

out notice, who may have acquired a transfer or lien binding the
defendant's property, no money judgment obtained in any court of
this State, or United States court in this State, outside of the county
of the defendant's residence, shall have a lien upon the property of
the defendant in any other county than where obtained, unless the
execution issuing thereon shall be entered upon the general execution docket of the county of his residence within thirty days

from

is rendered.
When the execution shall be
entered upon the docket after the thirty days, the lien shall date

the time the judgment

from such entry.
§2781. Not

affect validity as

Nothing in

between parties.

ter shall be construed to affect the validity or force of

this

Chap-

any deed, or

mortgage, or judgment, or other lien of any kind, as between the
parties thereto.

For entering such execution as aforesaid upon
§2782. Clerk's fees.
the general execution docket the clerk shall be entitled to a fee of
ten cents, to be taxed in the bill of costs, and also a fee of ten
cents for entering on the riling docket each deed or mortgage or

other lien.
ActeM90-i,

wp56,

5351,

§2783. Judgment against non-residents recorded on execution docket.

as

against the interests of third parties acting in good faith and

without notice, who

2779.

may have

acquired a transfer or lien binding

any real estate, situated in this State, of a non-resident thereof,
no money judgment obtained in any court of this State, whether
superior court, ordinary's court, county court, city court, or justice
court, or United States court in this State against said non-resident, shall have a lien upon real estate of said non-resident from
the rendition thereof, unless the execution issuing thereon shall be

entered upon the general execution docket of the county in which
such real estate is situated, within ten days from the time the

judgment

is

rendered.

When

the execution shall be entered upon

the docket after the ten days, the lien shall date from such entry.
Ct

8901
'

^) 207

§2784. Not

affect liens as

between parties.

Nothing in this Chapter
any judgment, as

shall be construed to affect the validity or force of

between the parties thereto.
§2785. Clerk's fees. For entering such execution, as aforesaid,

upon the general execution docket, the clerk

shall be entitled to a

fee of ten cents, to be taxed in the bill of costs.

This Chapter
§2786. When to go into effect.
ments obtained before January 1st, 1890.

shall not apply to judg-
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CHAPTER

to

;

8,

ARTICLE

1.

§2787

whom granted, etc.

8.

LIEN8 OTHER THAN MORTGAGES.

^Z^^^A^^j
ARTICLE
TO

WHOM GRANTED, RANK AND

PRIORITY.

The following
o

Liens established.
82787.
(1972.)
/
\
O

?#-f».

1.

liens are estab- Actsi873,
p. 42.

lished in this State:
Section cited

63 Ga. 286

:

;

72/845.

Liens in favor of the State, counties, and municipal corpora- $2791.

1.

tiona for taxes.

Liens in favor of creditors by judgment and decree.

2.

Lien by decree binds all the defendant's property just as a judgment 57 Ga.73.
3. Liens in favor of laborers.
:

Liens in favor of landlords.
Liens in favor of mortgagees.

4.
5.

Purchase-money mortgage simultaneous with purchase, superior to existing
judgments against mortgagor: 79 Ga. 703.
No difference in principle that part paid cash, and mortgage only for balance

:

94 Ga. 175.

Liens in favor of landlords furnishing necessaries.

6.

^ 2800 '

In favor of factors without notice, for advances to tenant, superior to land52 Ga. 656.

lord's lien for rent or merchant's lien

:

Liens in favor of mechanics on real and personal property.

7.

Mechanic has a lien for materials furnished 51 Ga. 560.
8. Liens in favor of contractors, material-men, machinists, and
:

manufacturers of machinery.
As to lien of machinists 53 Ga. 433. Machinists and manufacturers of machinery have no lien on real estate unless it is attached to land: 59 Ga. 537.
A corporation entitled to machinist's lien 59 Ga. 653 62/147. Neither a manufacturer of furniture nor his assignee had any lien on real estate, there having
been no record of it: 58 Ga. 127. Jury must determine as to whether they
were mechanics 56 Ga. 68.
:

:

;

:

Liens in favor of certain creditors against steamboats and other $2806

9.

-

water-craft.

Liens in favor of the proprietors of sawmills and the products $ 2807
of sawmills, and of proprietors of planing-mills, and other similar
establishments
10.

11.

Liens in favor of innkeepers, boarding-house keepers, carriers,

-

$§2287,2289.

livery-stable keepers, pawnees, depositaries, bailees, factors, acceptors,

and attorneys at law.

Liens in favor of the owners of stallions, jacks, bulls, and boars.
Liens in favor of railroad employees, owners of stock killed,^ 2329
and persons furnishing supplies to railroads.
12.
13.

'

2331 -
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Actsms,

g 2 788.

(1994, 3654.)

;

to

8,

ARTICLE

378

1.

whom granted, etc.

Certain liens confirmed.

'

Liens in favor of

by judgment, decree and mortgage, and the lien for costs
Jpfco, 3552;
3553,2826,
^ ue j^ e g^g i n criminal cases, shall remain as under existing laws,
A Ct 1868 except when
altered by the provisions of this Article, and the lien of
p i6
2823,
vendors
shall
remain as now regulated by law; the priority of liens
4538?'
given to judgments for the purchase-money over all other liens, being
confirmed. The judgment upon any evidence of debt given for the
purchase-money of land, where titles have not been made but bond
for titles given, shall be a lien upon the land and the proceeds of
the sale thereof, prior to all other judgments, claims, liens and incumbrances, until the judgment shall be fully paid and satisfied.
creditors

'

See notes to section 5433.
Excess only claimed by creditors after payment of purchase-money 25 Ga.
42.
When purchaser with notice at sheriff's sale of a mortgage, took subject
to it: 25 Ga. 216. Filing of a deed by obligor in title bond to subject land to
purchase-money: 22 Ga. 116; 48/394; 48/62. When land not subject to lien
against mortgagor of bond for titles where notes for purchase-money transferred
to bona fide holder: 32 Ga. 417. Wife's secret equity as against the purchasemoney 40 Ga. 259. Where lien for the purchase-money was superior to claims
of creditors: 47 Ga. 215.
Section referred to and construed: 48 Ga. 394;
51/604. When injunction refused as against sale of land for purchase-money
32 Ga. 669 51/594. Where deeds should be filed and recorded where land sold
for purchase-money 53 Ga. 621-624. Ejectment by vendor where vendee fails
to pay purchase-money 53 Ga. 18. Assignee of land has same rights as assignor
as to enforcing purchase-money: 53 Ga. 581 56/165. Where vendee, resisting
payment of purchase-money, should show paramount title in third person: 55
Ga. 152. Where older fi. fas. had precedence of the younger ones for the purchase-money 56 Ga. 343. When partial failure of consideration set up against
notes for purchase-money by vendee 59 Ga. 493. Special judgment for purchase-money 59 Ga. 105. Where subject to the purchase-money without any
conveyance filed and recorded 60 Ga. 388. Where the four years possession
did not protect as against the lien of judgment for the purchase-money 62 Ga.
:

:

;

:

:

;

:

»

:

:

:

:

530.

Vendor's fi. fa. for purchase-money, superior to younger fi. fa. for money
borrowed to pay part of purchase price 65 Ga. 417.
Mortgage inferior to claim of widow and family for dower and year's sup:

port

72 Ga. 20.

:

Mortgage simultaneous with purchase, superior to existing judgments
against mortgagor 79 Ga. 703.
No difference in principle that part paid cash, and mortgage only for bal:

ance
$$2819,2825.

:

94 Ga. 175.

§2789. (2000.)

All liens created under the

Liens under charters.

charters of incorporated companies are continued under this Code.
$$3189,3424..

§2790. Liens against deceased trustees

.

Liens against trustees, dying

chargeable with trust funds, take priority over
claims except funeral expenses.

all

other liens and

See note on section 3336.
Actsms,
$$883, 3424.

Rank

Liens for taxes due the
therein, shall
municipal
corporation
state or any county thereof, or
§2791. (1973.)

of liens for taxes.
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8,

ARTICLE

§2792

1.

whom granted, etc.

cover the property of taxpayers liable to tax, from the time fixed
by law for valuation of the same in each year until such taxes are

and the property of tax-collectors and their sureties from the
time of giving bond until all the taxes for which they are responsible shall be paid.
Such liens for taxes are hereby declared superior to all other liens, and shall rank between themselves as follows:
paid,

First in rank, taxes due the State; second in rank, taxes due the
counties of the State; third in rank, taxes due to municipal corpo-

rations of the State.
Municipal tax lien follows property into purchaser's hands if then sold
under purchase-money fi. /a., continues to follow it; rights of transferee of
;

tax fi. fa.: 66 Ga. 617,618.
Lien for State taxes follows property the assessment is against owner the
tax and lien is against the property 69 Ga. 194,
Lien for taxes good against all other liens, even though returns not regular,
especially where defendant in fi. fa. ratifies proceedings by pointing out property to levy on 80 Ga. 55.
Where ordinance requires liquor license paid in advance of sale, town privately extending time of payment has no lien as against subsequent bona fide
purchaser 80 Ga. 724.
Return of no personalty not prerequisite to levy by constable on land for
State and county taxes 83 Ga. 198.
Sale under general fi. fa., lien for tax not divested 84 Ga. 34.
In hands of transferee lien of tax fi. fa. lost as against bona fide holders,
unless section 888 strictly complied with 86 Ga. 125.
;

;

:

:

:

:

:

:

Laborers shall have a Apct| 21873
§2792. (1974.) Lien of laborers, general.
2808
general lien upon the property of their employers, liable to levy and^
'

sale, for their labor,

which

is

hereby declared to be superior to

all

other liens, except liens for taxes, the special liens of landlords on
yearly crops, and such other liens as are declared by law to be supe-

them.

rior to

See notes to section 2793.
assert and enforce lien as provided by law, although cannot specify all
property. Need not do impossible thing. May enforce lien on personalty in
one action and on realty in another 68 Ga. 269.
Take precedence of mortgages and other liens not specially excepted, though
holders bona fide and without notice 69 Ga. 65.
Laborer's liens foreclosed after sale under mortgage foreclosure, cannot
take the fund 72 Ga. 767.
Clerk in store not "laborer"
73 Ga. 233, 273; see also 49 Ga. 511 63/172;

Must

:

:

:

:

68/659

;

25/571 51/576.
Summary statutory remedies, strictly construed
;

Ga. 161

;

;

60/104

;

:

73 Ga. 233

;

see also 45

66/732.

Where affidavits sufficiently show that labor done by affiants 76
No lien against property of one who acted as agent in procuring
:

Ga. 752.
services of

laborer and had no interest in same 80 Ga. 707.
Laborer's lien on realty not foreclosed by affidavit, but, after recording, by
suit.
Superior to mortgage, though antedates contract for labor: 84 Ga. 570.
Laborer's lien not defeated by giving him negotiable draft which he nego:

tiates,

when

:

91 Ga. 651.

'
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§2793.

ARTICLE

8,

whom granted,

880

1.

etc.

Special lien of laborers.
Laborers shall also have a
on the products of their labor, superior to all other liens,
except liens for taxes, and special liens of landlords on yearly crops,
to which they shall be inferior.

(1975.)

special lien

Affidavit, excuse that no demand on employer was made because of his absence, sufficient: 64 Ga. 438. Must aver and show that contract of labor has
been finished 63 Ga. 161 62/312 61/211 60/440. What allegation sufficient:
:

;

;

;

And demand made

64 Ga. 438.

Must aver demand and

61 Ga. 211.

:

refusal

47 Ga. 287; 61/211.

Claim case, where weight
Clerk, also bartender,

of evidence

was

in favor of laborer: 48 Ga. 413.

63 Ga. 172 51/576 25/571.
Contractor has laborer's lien only when he has performed the manual labor:
55 Ga. 233.
Employer's interest only is covered by the lien, case of lessee: 46 Ga. 112.
Foreclosure proceedings must show the work finished 63 Ga. 161 62/312
61/211 60/439. On real estate, must be under section 2804 of Code 65 Ga. 123.
Laborer, meaning of the word 49 Ga. 506-511. Has no lien for work done
by third person 53 Ga. 39. Mechanic's lien does not attach in favor of a
laborer hired by a third person to do the work 52 Ga. 374. Only the manual
laborer, doing the work, has lien 45 Ga. 561, 564.
Mechanic, also a laborer, performing manual work, has this lien 55 Ga. 234.
Mortgage made before passage of lien law, superior to the lien 43 Ga. 11.
Note of third person taken for work, lien lost: 53 Ga. 417.
Overseers not entitled to: 44 Ga. 308.
Set-off, laborer's note bought up by employer cannot be set off against lien:
57 Ga. 263 21/43.
Venue, foreclosure may be in county where employer lives or has property:
52 Ga. 79. Process returnable to county of his residence only, under Act of
is

entitled to this lien

:

;

;

:

;

:

;

:

:

:

:

:

:

;

March

16th, 1870: 52-Ga. 79.

done by person claiming lien 54 Ga. 571
up general and special laborer's lien: 76
Affidavit perhaps amendable to set out general as well as special

Affidavit should state for labor

Ga. 832.
lien

:

:

Affidavit here properly set

66/732.

84 Ga. 574.

Cropper can foreclose laborer's

on crop, after rent and advances paid:

lien

86 Ga. 215.

Lien, laborers do not have special lien on property on which they work: 80
709.
Applies to product of his labor, not to other property 84 Ga. 574.
May be enforced by widow, for labor of her minor children 86 Ga. 215.
Trust estate generally is subject to lien of laborer 73 Ga. 273.

Ga.

:

:

•

Acts

:

Rank of laborers' liens, and how they arise.
arise upon the completion of their contract
1

§2794. (1976.)

1873,

laborers shall

Liens of
of labor,

but shall not exist against bona fide purchasers without notice, until
the same are reduced to execution and levied by an officer, and such
liens in conflict with each other shall rank according to date, dating
each from the completion of the contract of labor.
Completion of contract must be avei'red and shown 63 Ga. 161 62/312
60/440. Bona fide purchaser of property, before execution, etc., takes
free from lien 54 Ga. 43 52/658 46/623 32/192. Dates from completion of
:

61/211
it

;

;

:

;

;

;

contract: 60 Ga. 440; 47/415; 43/11.
Must be foreclosed as provided by law, and, as to realty, recorded if claim
merely sued to judgment, ranks with other judgments according to date: 68
;

Ga.

269.
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whom granted, etc.

Takes precedence of mortgages, and other liens not specially excepted,
though holders bona fide and without notice 69 Ga. 65.
Demurrer sustained where declaration shows defendant not party to contract of lease on which lien founded 80 Ga. 707.
Bona fide sale of personalty before levy, though not in writing, superior to
:

:

laborer's general lien

84 Ga. 641.

:

Landlords shall have a special Act f 31873
lien for rent on crops made on land rented from them, superior to all \lfg ,v %•
other liens except liens for taxes, to which they shall be inferior, and$ 3125
shall also have a general lien on the property of the debtor, liable
to levy and sale, and such general lien shall date from the time of
the levy of a distress warrant to enforce the same.
§2795. (1977.)

Landlord's

lien.

'

'

-

See notes to section 3125.
Verbal contract for lien of landlord with tenant in 1870 did not give him
precedence: 55 Ga. 94-97. Superior claim on crop to agreement between
tenant and one cultivating with him 64 Ga. 482. Section cited has special
lien for rent of the land that made the crop, but general for other rent 57 Ga.
406.
As to special and general lien of landlord, former dates from maturity of
the crop, and latter from levy of distress warrant 63 Ga. 282-286. Words
"sell, mortgage and convey" sufficient, when so intended, to create a lien
under this section 39 Ga. 4. Lien of, does not attach as against purchaser, except on crop made on premises, until issue of distress warrant 50 Ga. 213.
Prior to 1873 landlord had no lien, except by contract on crop, until distress
warrant levied 50 Ga. 590. Dates from maturity of the crop and superior to
all other liens except taxes 59 Ga. 302-306.
Section cited 59 Ga. 877. Where
landlord could bring a distress warrant against tenant, although he had trans:

;

:

:

:

:

:

:

:

ferred the rent note: 61 Ga. 103.

To

entitle to this lien,

must show the crop

attempted to be subjected was raised on landlord's land: 55 Ga. 322. No demand necessary to distrain for rent, except in case of special lien of rent on
crop made on land 55 Ga. 655 57/31. Defective affidavit in not alleging, sufficient 59 Ga. 799 48/406-408.
Affidavit for merchant's lien 49 Ga. 299.
One who rented interest in lands to cotenant in common, had no lien superior to title of one holding under mortgage sale of cotenant's interest 69 Ga.
:

:

;

:

;

:

741.

Cited, as to distress warrant: 72 Ga. 37.
Where levy of distress warrant antedated completion of labor for which
lien was claimed, rent debt took precedence
74 Ga. 592.
Demand and refusal necessary in foreclosure of special lien aliter, in fore:

;

closure of general lien

:

75 Ga. 140.

Where proceeding was to foreclose general, not special, lien 75 Ga. 141.
Where landlord's right to rent may be either general or special lien, he has
:

option of enforcing either: 75 Ga. 141.
Delivery of cotton to landlord in payment of rent so payable, passes title to
landlord: 75 Ga. 228. Discharged from judgment against tenant: 79 Ga. 523.
Distress warrant in December, under special crop lien, took precedence to

attachment levied in September, etc. 75 Ga. 706.
Judgment on forthcoming bond, takes money paid by surety, in preference
to his intermediate distress warrant: 77 Ga. 57.
Affidavit here sufficiently full to authorize enforcement of lien by distress
warrant: 77 Ga. 79.
Landlord's special lien prevails over mala fide purchase made to defeat it:
:

78 Ga. 20.

§§2796-2798
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382

1.

etc.

Landlord's special lien on crop for rent is to be enforced by distress warrant
4818, not by section 2816. Rent must be due, but demand not
prerequisite. The lien is superior to all liens except taxes, including costs due
to plaintiff in common-law judgment 79 Ga. 394.
Bona fide purchaser without notice protected against lien for rent 80 Ga.

under section

:

:

397.

amendable
and should show what facts 93

Affidavit for distress warrant to enforce general lien for rent,

82 Ga. 409.

To enforce

special lien, amendable,

:

Ga. 706.
Rent, whether resting on general or special lien, collectible by distress warrant 83 Ga. 402.
Attaches to whole of crop, not to part only 84 Ga. 479.
Landlord, retaining title to crop, not entitled to trover against tenant, when
84 Ga. 508.
Personalty exempted, not subject to distress warrant: 85 Ga. 583.
As to landlord's lien on crops of subtenant, who has subrented without his
consent: 93 Ga. 282.
:

:

:

Rank

Such general lien of landlord shall be
and the general and special lien of laborers,
but shall rank with other liens, and with each other according to
date, the date being from the time of levying a distress warrant.
The special liens of landlords for rent shall date from the maturity
of the crops on the lands rented, unless otherwise agreed on, but
shall- not be enforced by distress warrant until said rent is due, unless the tenant is removing his property, or when other legal process
is being enforced against said crops, when the landlord may, as provided elsewhere in this Code, enforce said liens, both general and

$3125.

§2796.

of such lien.

inferior to liens for taxes

special.

Superior to all liens except taxes, including costs due
law judgment: 79 Ga. 394.
See notes to sections 2795 and 3125.
$$3124,4818.

§2797.

Foreclosed by distress warrant.

plaintiff in

common-

Landlord's special liens for

rent shall be enforced by distress warrant in the same

manner

as

the general liens for rent are enforced, and no further allegations
in the affidavit to procure a distress

warrant to enforce a special lien

for rent shall be necessary than

necessary to enforce the land-

is

lord's general lien for rent.
Cited,

demand unnecessary:

83 Ga. 403.

Affidavit for distress warrant to enforce special lien, amendable,

show what
Acts

1882-3,

facts

:

and should

93 Ga. 706.

Whenever any contract for rent is
§2798. Transferees of liens.
evidenced by writing and is transferred by written assignment
before the maturity of the crops on the lands rented, the special
lien in favor of landlords shall, on the maturity of the crops, arise
same manner
the landlord had no transfer

in favor of the transferee of such rent contract in the

as it

would have done

been made.

in

favor of
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1.

§§ 2799, 2800

whom granted, etc.

81 Ga. 54.

As to rights of assignee of non-negotiable rent notes of subtenant forced
to pay rent to landlord 93 Ga.^e82. Defendant could not deny execution of
rent note as against transferee proceeding under this section, who bought be:

fore crop matured, after inquiry of defendant,

when

:

93 Ga. 706.

The special lien provided for in the foregoing
be foreclosed by the transferee in his own name. The
affidavit of foreclosure shall contain a recital of the fact of transfer
and such other allegations as are necessary in the foreclosure of
§2799. Foreclosure.

section

may

special liens

by landlords.

Landlords fur-jjjjjjyj 88,
§2800. (1978.) Liens for supplies, etc., furnished.
nishing supplies, money, horses, mules, asses, oxen, farming utensils p 18
-

-

of necessity, to make crops, shall have the right to secure themselves
from the crops of the year in which such things are done or furnished, upon such terms as may be agreed upon by the parties, with

the following conditions:
Factor's lien before the Act of 1874, mode of foreclosure: 45 Ga. 113.
Factor's crop lien had precedence of general judgment: 60 Ga. 478. Lien for
fertilizers may be created before the crop is planted 59 Ga. 773. When a factor's lien for provisions and manures to make the crop is superior to a judgment: 54 Ga. 306,307. Affidavit for merchant's or factor's lien, what must
allege, and foreclosed in one year from time when due: 49 Ga. 299; 58/411.
:

Foreclosure of crop lien by factor under this section 55 Ga. 58. Affidavit
should have alleged, to support a factor's lien on the first of January, 1874, that
it was in writing
56 Ga. 289.
:

:

The landlord must himself furnish the

supplies, not be

mere

surety: 61 Ga.

579.

Affidavit to foreclose sufficient here,

and not necessary to set out the crop:

72 Ga. 804.

Supplies furnished planter to

make crop

and material furnished therefor, homestead

are in nature of purchase-money,
in crops liable 69 Ga. 742.
:

Provision-dealers entitled, as assignees of landlord's lien for supplies, to
foreclose just as he could have done 75 Ga. 642 79/432.
Parol agreement that crop to remain landlord's until debt for supplies paid,
not good against lien of older judgment 80 Ga. 95.
:

;

:

The landlord must furnish the articles as landlord 83 Ga. 143.
Agent of guano-dealer had no lien here: 83 Ga. 143.
Purchase price of property consumed in use, such as corn, fodder,
:

etc.,

not

rent and not collectible by distress. Evidence not separating such from rent
proper, nonsuit in toto granted 83 Ga. 750.
:

Judgment

levied on

matured crop, takes precedence

of unrecorded bill of
growing crop, given to secure debt for supplies 86 Ga. 360.
Board furnished tenant, may be supplies for which landlord may have lien
on crops. Itemized account of supplies furnished, need not be attached, in
sale to

:

foreclosure of landlord's lien: 86 Ga. 616.
Landlord being surety only for supplies furnished tenant, has no lien therefor, though pays note
86 Ga. 792.
Crop raised by firm which had succeeded original tenant, not liable for his
board, unless specially agreed: 88 Ga. 314.
:

Landlord's lien under this section foreclosed under section 2816, not by distress warrant: 90 Ga. 590.

"V'*
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A

contract lien executed and assigned after supplies furnished by assignee,
Aliter, if executed before but assigned after the contract though
drawn up is not executed until signed 94 Ga. 620.
invalid.

;

:

The liens provided for in this section shall arise by operation
law from the relation of landlord and tenant, as well as by

1.

of

whenever the landlord shall furnish the
enumerated in said section, or any one of them, to the
tenant, for the purpose therein named.
Said liens may be enforced

special contract in writing,
articles

in the

As

manner provided

to a factor

in section 2816 of this Code.

and planter under Act of

1866,

need not be

in writing:

38 Ga. 113.
Acts

1890-1,

1895, p.26.

Whenever said liens may be created by special contract in
writing, as now provided by law, the same shall be assignable by the
landlord, and may be enforced by the assignees in the manner provided for the enforcement of such liens by landlords.
2.

Assignment on day contract made and before supplies furnished, good here:
75 Ga. 642.

Lien assigned and foreclosed by assignee, claimant under defendant cannot
up that original contract was usurious sale and not rent, when 75 Ga. 642.

set

:

They

shall only exist as liens on the crops of the year in which
made, and maybe foreclosed before the debt is due if the
tenant is removing or seeking to remove his crops from the premises,
or when other legal process, not in favor of the landlord nor controlled by him nor levied at his instance or procurement, is being
3.

they, are

enforced against said crops.
Tenant removing crops from premises without landlord's consent, no matwhat purpose, subject to distress immediately 84 Ga. 479 86/616.

ter for

:

Every person giving a

4.

lien

under

viously given a lien or liens under
giving a

new

lien

under

this section,

person, inform such person,

if

this

;

section,

having pre-

any other lien, shall, when
on the same property to another

it

or

interrogated, as to the facts of the

of such lien or liens and to whom given.
Such person giving false information as to the
shall be deemed a common cheat and swindler.

amount
5.

facts aforesaid

The liens under this section on crops by landlords, attach from date of
agreement, and oldest is of highest dignity: 39 Ga. 14. Where factor's lien in
distribution of assets not entitled to priority of payment out of proceeds of
crop 44 Ga. 308. Factor's lien on growing crop for advances, in nature of
purchase-money, and superior to homestead: 44 Ga. 600. Factor's crop lien
superior to general judgment: 60 Ga. 478 54/306. Factor's, also warehouseman's liens on cotton stored for advances, superior to that of landlord's for
rent or of merchant for fertilizers 52 Ga. 656. Receiver appointed to distribute crop between landlord and laborer and merchant or factor's lien which
was not in writing: 54 Ga. 102, 103. When factor and warehouseman entitled
to their advances as against a purchaser: 54 Ga. 103.
:

;

:
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§2801

1.

granted, etc.

under this section are hereby declared to be

and
which

superior in rank to other liens, except liens for taxes, the general

special liens of laborers, and the special liens of landlords, to
they shall be inferior and shall, as between themselves and other liens
not herein excepted, rank according to date.
General Note on Sections 2799 and 2800.- Under Act of 1870 sheriff
can levy an execution from justice's court for amount under $100 to enforce

—

Factor's lien cannot include a lien for attorney's
Landlord must actually furnish the tenant himself, to
have the lien 61 Ga. 579. Advance of money and not of supplies gives no
lien.
Affidavit for foreclosure made before whom: 45 Ga. 113-115. "Where
the husband could not bind crop of wife by factor's lien: 46 Ga. 473. Merchants and factors did not have, under Act of 1860, alien for money advanced
47 Ga. 617. When a homestead could not exclude a factor's lien oh the crop
when it was taken 47 Ga. 625. Trustees cannot create a crop lien on the property of their cestui que trust: 56 Ga. 309, 310. Cotton delivered on factor's
drays, their lien for advances attached, superior to an attachment: 56 Ga. 24.
When factor cannot appropriate cotton in his hands for his advances, excluding landlord's rights: 55 Ga. 21.
Personal security on note by factor for
supplies furnished does not waive his lien 55 Ga. 56. When contesting execution on foreclosure of factor's lien, forthcoming bond unnecessary, unless
to replevy: 52 Ga. 396. Execution of factor's lien for fertilizers, overthrown
by affidavit of illegality 49 Ga. 620. Affidavit by factor made to enforce his
lien in twelve months after qualification of representative of debtor's estate:
49 Ga. 594, Landlord's lien on crop for rent, being in the nature of purchasemoney, is superior to homestead on the crop 43 Ga. 339. Owner of land
furnishing cropper with supplies to make crop, has superior rights to all subsequent purchasers or mortgagees 46 Ga. 583. Landlord's lien on crop under
Act of 1866 should be evidenced by writing, and a note was not of itself
sufficient: 37 Ga. 640-642.
Landlord's lien for rent due, except on crop on
premises, does not attach against purchaser until distress warrant issued: 50
Ga. 213. Erroneous judgment nunc pro tunc on foreclosure of crop lien
factor's lien

:

43 Ga. 360.

fees: 49 Ga. 604.
:

:

:

•

:

:

:

55 Ga. 647-650.

§2801. (1979.) Liens of mechanics, etc.
A ct 1873,
1. All mechanics of every sort, who have taken no personal se|4
p

work done and material furnished inJH'],;!*;
building, repairing or improving any real estate of their emploj^ers; § 2807
'/
all contractors, material-men, and persons furnishing material for
&/}-.4tj^'
the improvement of real estate; all contractors for building factories, furnishing material for the same, or furnishing machinery for
the same; and all machinists and manufacturers of machinery, incurity therefor, shall, for

-

&

cluding corporations engaged in such business, who may furnish or
put up in any county of this State any steam-mill or other machinery, or who may repair the same; and all contractors to build
railroads, shall each have a special lien on such real estate, factories
or railroads.
2.

When work done or material furnished for the improvement of
is done or may be furnished upon the employment of a con-

real estate

some other person than the owner, then, and in that case,
given by this section shall attach upon the real estate im-

tractor or

the lien
25
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amount of the work
done or material furnished for the improvement of said real estate,
upon written notice given to him of the amount of work done or
proved, as against such true owner, for the

material furnished; said notice to be given within thirty days of
the completion of the work or the furnishing of the material.
ct

^

* 895 '

3. Said lien shall attach upon said real estate, as against the
owner thereof, to the extent of no more than twenty-five per cent.
^H %n°^ e con t rac t price agreed to be paid by such owner to such contractor or other person than the owner.
f7

^

*Jb

I

I

4.

Such

from such lien when it
owner or his successor in estate has paid out

real estate shall be discharged

shall appear that such

said twenty-five per cent, pro rata, to the persons entitled to such
an
77- J. liens as provided in the above section; but no person shall be so en-

/
.

e>

who has not

given the written uotice as above provided, and
has not duly recorded his claim of lien as required by law.

titled

who

Where subcontractors had no lien on property of the owner who had settled
with contractor 58 Ga. 292. Machinist and manufacturer of machinery, no
lien on land for machinery, unless machinery attached to it: 59 Ga. 537, 538.
Proceeding to enforce this lien can be converted into suit to recover price of
work: 30 Ga. 444. It was held mechanic's lien claimed against one under
bond for title, did not bind owner: 29 Ga. 408. Carpenter having a right to
lien against one joint owner asserted against all, but bound only that one:
19 Ga. 591. Corporation entitled to machinist's lien just as an individual
would be: 59 Ga. 653. Action as partners and contractors, cannot recover a
lien as mechanics, but may amend, and jury determines whether they are
mechanics: 56 Ga. 68. "When mechanic's lien attaches, even after bankruptcy
of the debtor: 56 Ga. 150-154. Lien on improvements when completed 61 Ga.
644.
Machinist's lien enforced by action as mechanic's lien, and not summarily 53 Ga. 433. When assignee of manufacturer of furniture could not
enforce lien on real estate: 58 Ga. 127. A mechanic, if a laborer, may be
entitled to a laborer's lien 55 Ga. 234. Mechanic's proceedings for summary
enforcing of lien must show it is for his labor and material furnished 49 Ga.
Railroad contractor not entitled to mechanic's lien, and who are
388.
mechanics: 49 Ga. 506-511. Plasterers are not entitled to lien given to masons
and carpenters under Acts of 1834 and 1838 30 Ga. 525. Mills furnishing lumber must have contracted as masons and carpenters, to have lien: 33 Ga. 96.
Machinist's lien enforced as mechanic's liens are: 32 Ga. 297-299; 27/515.
Mechanic, a lien for necessary articles purchased and furnished, and no bill of
particulars need be attached to affidavit: 51 Ga. 560. Lien of material-man
held superior to mortgage for purchase-money 61 Ga. 584. Resort to equity
by a brick-mason for improvements, regardless of title in land, when law was as
in section 1959 of Code of 1868: 63 Ga. 645.
For machinery furnished a mill,
how it was enforced: 27 Ga. 515; 32/297. When mechanic's lien could not be
invoked to support title: 22 Ga. 563, 564. When no lien on another's land by
bridge-builders for a corporation 19 Ga. 427. Property held by title bond
was not subject to this lien: 29 Ga. 408. No lien as against a mortgage
befoi-e passage of the lien law: 43 Ga. 9.
Only a lien where they themselves
perform the labor or furnished the material 45 Ga. 561. Judgment on, under
Acts of 1834-37, when does not conclude those claiming adversely 45 Ga. 74.
:

:

:

:

:

:

:

:

:

:

FOURTH TITLE.— CHAPTER

387

Liens other than mortgages; to

whom

8,

ARTICLE

1.

§

2802

granted, etc.

Lien of mechanic is on improvements and material furnished, not entire
premises work, etc., done at instance of apparent, not true owner: 66 Ga. 666.
No lien unless party a mechanic 66 Ga. 665.
Georgia courts have jurisdiction to enforce mechanic's lien against property of foreign corporation within the State, for work thereon 65 Ga. 496.
Carpenter building house under contract may have either contractor's or
mechanic's lien 72 Ga. 38.
Citizen of another State, doing work or furnishing material in Georgia, has
this lien and it matters not that contract was made in another State 71
Ga. 628.
This section being in derogation of common law, strictly construed: 72
Ga. 187.
Notice to priest who employed contractor to build church, insufficient, title
to lot being in bishop. Is notice to agent of owner sufficient? 72 Ga. 187.
Notice to agent of true owner, not sufficient 84 Ga. 311.
Contractor's or laborer's lien on realty of deceased person, being in nature
of purchase-money, is superior to widow's claim on account of trust funds
74 Ga. 68.
Lien of mechanic is not charge as against prior incumbrances put upon
property by previous owner, and duly recorded 80 Ga. 56.
Defendant, in foreclosure of material-man's lien, cannot defeat by showing
title to land in third person
85 Ga. 109.
Material-man does not waive lien by taking personal or other security 85
Ga. 109.
Contractor abandoning uncompleted contract for fear of not receiving pay,
entitled to no lien for work actually done 87 Ga. 34.
Upon foreclosure of material-man's lien against college association, not incorporated, amendment properly allowed, making trustees, holding title, parties 85 Ga. 587.
Lien of railroad contractor is on whole road, not on part he builds. Verdict allowing lien on part of road, void so far as lien is concerned 87 Ga. 241.
Lien allowed by this section does not extend to subcontractors 89 Ga. 158.
Sawmills, whether fixtures or not, treated as realty, relatively to liens
under this section 91 Ga. 649.
Furnishing or repairing machinery of steam sawmill gives lien under this
section 91 Ga. 657.
True owner of land not liable to one who built house on land under employment of contractor here 91 Ga. 759.
Railroad contractor has no equity as against lien of mortgage on railroad,
duly recorded, etc. 92 Ga. 249.
Furnishing scenery and stage outfit gives lien on opera-house 94 Ga. 100.
Action against railroad to enforce lien for material sold to contractor, not
amendable so as to charge company as debtor new and distinct cause of action 94 Ga. 668.
;

:

:

:

;

:

:

:

:

:

:

:

:

:

:

:

:

:

:

;

:

§2802. Twenty-jive 'per cent, retained by contractor.
Every person, Actsi8»o-i,
firm or corporation that gives out to contract the building or constructing of any house, store, mill, railroad or other structure of
like nature, shall retain twenty-five per cent, of the contract price
l

j/^. 77

thereof until the contractor shall submit to such person, firm or corporation an affidavit that all debts incurred for material and labor
in building or constructing such house, store, mill, railroad, or other
structure of like nature, have been paid, or that the persons to whom
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1.

etc.

such debts for material and labor are owed have consented to the
of said twenty-five per cent.

payment

Kequires twenty-five per cent, of contract price withheld from contractor
cent, of all earnings for building work: 89

by owner, but not twenty-five per
Ga. 356.

§2803. Failure

to

And any person, firm
pay over to a contractor the said twenty-

retain twenty-Jive per cent.

or corporation that shall

five per cent, of the contract price of said house, store, mill, railroad or other structure of like nature, without requiring the affidavit

as aforesaid, shall be liable to the extent of twenty-five per cent, of

any material-man or laborer for material
furnished or work for said contractor in building or constructing
said house, store, mill, railroad, or other structure of like nature.
But nothing in this section shall be construed to impair any rights
said contract price to

now given by law
$2815.

to material-men

and

laborers.

how declared and created. To make
liens specified in section 2801, they must be created and
declared in accordance with the following provisions, and on failure
§2804. (1980.) Mechanics'

liens,

good the

of either the lien shall cease, viz.:

Enforcement of mechanic's lien under section 1969 of Code of 1868, where
papers were lost and established 56 Ga. 592-594. Machinist's liens enforced as
mechanic's liens 53 Ga. 433, 434. Action brought as contractors and partners,
cannot recover as mechanics, but may amend 56 Ga. 68.
Eeferred to as to laborer's lien 68 Ga. 271.
Laborer's lien as against real estate must be foreclosed as here provided
pleading, verdict, judgment and execution must set forth the lien 65 Ga. 123.
Statute creating material-man's lien contemplates but a single lien as to
each transaction hence claim cannot be enforced after being divided up so
as to come within justice court jurisdiction.
Doubtful whether lien on realty
enforceable by suit in justice court 73 Ga. 241.
Material-man foreclosing on realty should have sued contractor as well as
:

:

:

:

:

;

:

owner

73 Ga. 322 see also 92 Ga. 499.
Action to enforce mechanic's lien on realty is not case respecting title to
land 82 Ga. 406. Citing 45 Ga. 74 62/521 70/642 21/161.
Laborer's lien on realty not foreclosed by affidavit but, after recording, by
suit 84 Ga. 570.
:

;

:

;

;

;

:

1.

A

substantial compliance by the party claiming the lien with

his contract for building, repairing, or improving, or for materials

or
Acts^i874,

machinery put up or furnished, as
2.

The recording

set forth in said section.

of his claim of lien within three

months

after

the completion of the work, or within three months after such
material or machinery is furnished, in the office of the clerk of
the superior court, in the county where such property

is

situated,

which claim shall be in substance as follows: "A. B., a mechanic,
contractor, material-man, machinist, manufacturer, or other person (as the case may be), claims a lien on the house, factory,
steam-mill-,

machinery or railroad

(as

the

case

may

be),

and
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8,

whom

ARTICLE

1.

§2805

granted, etc.

premises or real estate on which it is erected or built, of
(describing the houses, premises, real estate or railroad), for

CD.

building, repairing, improving or furnishing material (or whatever

the claim

may

be)."

Memorandum on

account on application for mechanic's lien not recorded
not evidence: 56 Ga. 379. Manufacturer of furniture having no lien
recorded, but his assignee doing so does not thereby get a lien, and judgment
set aside: 58 Ga. 127. As to record where part is in an account and part is an
accepted draft: 59 Ga. 653-659.
Contractor almost completing work on realty before death of owner and
completing shortly afterward by agreement with administrator, may record
lien, notwithstanding such death: 74 Ga. 68.
Not necessary that claim of lien, filed by material-man, should allege completion of contract 85 Ga. 109.
Machinist's lien must be claimed and recorded within three months, though
premises, etc., have been put in hands of receiver: 91 Ga. 657.

with

it is

:

an action for the recovery of the amount
of his claim within twelve months from the time the same shall
become due.
3.

The commencement

of

When sale of property discharged it from the lien, although a suit was
pending: 51 Ga. 161-164. A suit to enforce a mechanic's lien when the twelve
months had elapsed, converted into a regular suit to recover price of the
work: 30 Ga. 444. May obtain a judgment allowing the lien and a general
judgment on all debtor's property 51 Ga. 614. Bill of particulars need not
accompany affidavit for foreclosure: 51 Ga. 560-562. See section 2815.
Seizure of railroad by governor, no excuse for not suing on contractor's lien
within twelve months 65 Ga. 633.
Whether judgment may be general in such an action 70 Ga. 719.
Not foreclosed against owner of premises without suing contractor who
bought material. Where contractor absconds, reached by equity or attachment and garnishment 92 Ga. 499. See 73 Ga. 322.
:

:

:

:

4.

As between themselves, the

liens provided for in said section Acts 1873,
.

shall

rank according to date, but

all of

p- 44

.

-

the liens herein mentioned

upon the same property, shall, as to each other, be of the same date when declared
and recorded within three months after the work is done, or before
for repairs, building or furnishing materials,

Said liens specified in section 2801 shall be inferior to
liens for taxes, to the general and special liens of laborers, to the
general lien of landlords for rent when reduced to execution and
levied, to claims for purchase-money due persons who have only
given bonds for titles, and to other general liens, when actual notice
that time.

of such general lien of landlords

and others has been communi-

cated before the work was done or materials furnished; but the said
liens provided for in said section shall be superior to all other liens
not herein excepted.
Lien of material-man superior to mortgage for purchase-money

§2805.

61 Ga. 585.

mechanics of Actsi87s,
for work done and material furnished in manufacturing 18« 4 5 p- 43

(1981.) Mechanic's lien on -personalty.

every sort,

:

All

-

'

-
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Liens other than mortgages

;

to

8,

whom

ARTICLE

390

1.

granted, etc.

or repairing personal property, shall have a special lien on the same,

may be asserted by
chanic may surrender such
which

retention of such property, or the me-

personal property and give credit, when
the same shall be enforced in accordance with the provisions of section 2816 of this Code, and shall be superior to all liens but liens

and such other liens as the mechanic may have had actual
work was done or material furnished. When
they surrender possession of the property to the debtor, such me-

for taxes

notice of before the

chanics shall record their claim of lien, within ten days after such

work

done and material furnished, in the office of the clerk of the
superior court of the county where the owner of such property resides, which claim shall be in substance as follows:
"A. B., mechanic, claims a lien on
(here describe the property) of C. D., for
work done and material furnished in manufacturing or repairing (as
the case may be) the same."
is

Does not extend to mechanic's employee: 52 Ga. 375. Affidavit opposing
foreclosure of, must show that parties so doing are creditors
48 Ga. 576.
Parallel section cited 59 Ga. 663. Where sale under defective affidavit con:

:

veyed no title 58 Ga. 186. Where, on resistance by debtor to summary execution by creditor, latter not entitled to general judgment: 58 Ga. 73.
Lien of bailee for labor: See section 2918.
Foreclosure necessary before sale of property, yet where another levies on
it, mechanic may claim
69 Ga. 611.
If mechanic permits sheriff to levy on property and take possession, without claiming, he loses lien 69 Ga. 611.
Practice where a plaintiff in fi. fa. desires to levy on such property: 69
:

:

:

Ga. 611.
Act

1873,

f4
$•2787(9).

§2806.

(1982.)

Liens on steamboats,

etc.

Every

officer

and em-

any employee, on any steamboat or other
water-craft engaged in the navigation of any river within the border,
or forming the boundary of this State, shall have a lien upon the
said boat or craft, for any debt, dues, wages, or demands that he
may have against the owner or lessee of such boat or craft, for personal services in connection with the same, or for wood or provisions furnished the same; which lien shall be superior to all liens
but tax liens, and such other liens as the claimant had actual notice
of before the debt was created.
ployee, or guardian of

For wood and provisions while being navigated, against all or any one of the
boats of the company, and dates from the judgment: 30 Ga. 464, 473. What
the affidavit should aver; can be amended, judgment should be against the
owner as well as the boat: 6 Ga. 159, 160. Affidavit stating names of owners
of boat, and demand was made on them, need not aver indebtedness in twelve
months, it otherwise appearing: 7 Ga. 56. Order by judge to clerk to issue
execution was sufficient, but if not, could be amended 30 Ga. 504. Law must
be strictly complied with by averments in petition and affidavit, and may defend by motion to quash: 1 Ga. 317. This lien law is not unconstitutional: 5
:

Ga. 195.

Sale of boat under an execution properly obtained under this section
title
district court of United States not having exclusive juris-

conveys good

;

FOURTH TITLE.— CHAPTER
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Liens other than mortgages to
;

8,

ARTICLE

1.

§§2807-2809

whom granted, etc.

Order for seizure and sale by judge under this section,
cannot be carried to Supreme Court 39 Ga. 27. Affidavit should state demand made on the agent of the owner or lessee if so, execution amendable
46 Ga. 585. Bona fide purchaser without notice takes property freed from an
unforeclosed steamboat lien: 46 Ga. 621.
diction: 40 Ga. 177.

:

;

Proprietors of t|51 873,
§2807. (1983.) Liens in favor of planing -mills, etc.
planing-mills and other similar establishments shall have the same||^87(10)

^

lien as provided in section 2805, for

work done on material

#

»

fur-

nished by others, and when they furnish material they shall have
the same liens provided in section 2801 for material-men; and proprietors of sawmills, when furnishing material for the improvement of real estate, to purchasers from them for that purpose, shall
be entitled to the lien provided in said section 2801, to be governed,

when the same

are applicable,

by the

rules laid

down

in said section

2801.

The act giving to carpenters and masons a lien for work and "material, does
not embrace mill-owners furnishing lumber: 33 Ga. 96. Affidavit made by
owner of steam sawmill must aver demand made after debt due 56 Ga. 148.
:

ct

Laborers about ^ f51873
§2808. (1984.) Liens of laborers at steam-mills etc
steam-mills and other establishments mentioned in the preceding $§2792, 2793.
,

have the same
and 2793.

section, shall

tions 2792

'

.

lien as is provided for laborers in sec-

Lien under Act of 1842 extends only to the mill site and that which is
necessary to work it 19 Ga. 163. Proper affidavit and proceeding by laborer
under this section 46 Ga. 197.
This section treats sawmills as personalty, and liens against such do not
have to be recorded 91 Ga. 644.
Method of selling sawmills, etc., under creditors' bill, there being liens on
sawmill as personalty, under sections 2808 and 2809 91 Ga. 644.
:

:

:

:

§2809. (1985.) Liens for articles furnished

to

sawmills.

All persons

1873 '

^fs

sawmills with timber, logs, provisions, or any other
thing necessary to carry on the work of sawmills, shall have liens
furnishing

fX-t^^.

I)

on said mills and their products, which shall, as between themselves, -t»
*y
t
rank according to date, and the date of each shall be from the time *"*—•—***£y I
when the debt was created, and such liens shall be superior to all
liens but liens for taxes, liens for labor, as provided for in sections
2792, 2793, and 2808, and to all general liens of which they have
actual notice before their debt was created, to which excepted liens
'

1

they shall be inferior.
Affidavit should state that the steam sawmill is situated in the State of
Georgia, and on whom demand should be made 45 Ga. 159. Construed in
connection with section 3786 of the Code, and no one but the owner, his agent
or lessee could create the lien, which is to be prosecuted in one year after debt
is due: 57 Ga. 20.
Creditors furnishing money to sawmills have no lien
therefor under this section 60 Ga. 104. The extent of lien a lessee can create
on a sawmill was to the extent of his interest: 11 Ga. 45. Proceedings under
:

:

must be returned to county of residence
On resistance by debtor, there can be only

this section, after levy of execution,

of

defendant

in

fi.

fa.: 64 Ga. 643.
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whom

8,

ARTICLE

392

1.

granted, etc.

a special judgment against the property, not a general judgment: 58 Ga. 73.
owner of steam sawmill, must aver
that demand for payment was made after the debt became due 56 Ga. 148.
Foreclosure affidavit alleging that provisions, etc., furnished "to sawmill
of B.," instead of "to B.," good: 82 Ga. 592.
Where firm was plaintiff, that affiant signed firm name "by" himself, not
fatal 82 Ga. 592.
Affidavit need not set out fact or terms of contract between parties 82
Ga. 592.
Not essential to allege that "timber, logs, or provisions" were "necessary"
aliter, as to any other articles
82 Ga. 592.
One who furnishes feed for mules used in operating sawmill, has lien on
mill property 91 Ga. 643.
Method of selling sawmill, etc., under creditors' bill, there being liens on
sawmill as personalty, under sections 2808 and 2809: 91 Ga. 644.
This section treats sawmills as personalty liens against such do not have to

Affidavit to foreclose a lien in behalf of

:

:

:

;

:

:

;

be recorded 91 Ga. 644.
No lien under this section for standing timber furnished proprietor of saw:

mill: 91 Ga. 651.

No

lien

under

this section for several articles here furnished for sawmill:

91 Ga. 651.

Lien for

oil

furnished sawmill for lubricating machinery, etc.

who

Machinist

:

91 Ga. 651.

puts up or repairs sawmill has no lien under this section

91 Ga. 657.

Act

1873
'

|5
3

'

2940

'

2287

Innkeepers, boarding§2810. (1986.) Liens of innkeepers, etc.
nonse keepers, carriers, and livery-stable keepers, shall have a lien for
their dues on the baggage of their guests, on the goods and articles
transported, and on the stock placed in their care for keeping, which
shall be superior to other liens, except liens for taxes, special liens

and all general liens of which
they had actual notice before the property claimed to be subject to
lien came into their control, to which excepted liens they shall be
of landlords for rent, liens of laborers,

inferior.

Livery-stableman's lien, only to extent of feeding and caring for a mule,
takes precedence of a mortgage, duly recorded, given by bailor 47 Ga. 538.
Innkeeper's lien on sewing-machine for board of guests: 50 Ga. 573.
For notes on these liens, see the sections referred to in margin.
Livery-stable keeper's sale to himself, enforcing lien, without thirty days
notice, void purchaser from him gets no title although he was owner's agent
:

;

to sell
Act

884 " 5

^

^fitsi
$2787(12).

'

:

91 Ga. 440.

§2811. Liens on get of stallions, etc.
The owner or keeper of any
blooded or imported bull or boar in this State

stallion, jack or

have a lien upon the get thereof, for the service of such stallion, jack or blooded or imported bull or boar, for the period of one
year from the birth of such get, which lien shall be superior to all
other liens, except the lien for taxes. The lien herein provided for
shall not become operative unless the same be recorded in the office
of the clerk of the superior court of the county wherein the owner
of the mother resides, within six months after the performance of
8 ] ia ii
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8,

ARTICLE

whom

1.

§§2812-2814

granted, etc.

the service, and said clerk shall keep a book in which all such liens
are to be recorded, and said clerk shall receive twenty-five cents

each for recording such lien: Provided, said animals shall be kept
in their own pasture or otherwise.
Pawnees, factors, bailees, Apctf5m3
§2812. (1987.) Liens of pawnees, etc.
and acceptors shall have such liens as are in this Code designated, ^avi^
Such liens shall be inferior to liens for taxes, liens of which such Hi|; 3686

by the owners thereof .inclosed

'

'

persons had actual notice before becoming creditors, special liens for

mortgages duly recorded, judgment
and other general liens reduced to execution and levied.

rent, liens of laborers, liens or
liens,

When

factor can only claim on cotton to extent of his commissions 55
Personal security on a note did not waive the factor's lien 55 Ga. 56.
Counter-affidavit must show facts not known before, and not amendable 55
Ga. 56. Priority of the factor's lien over the older judgment should be
asserted by foreclosure 60 Ga. 478. Factor by agreement, by possession, and
without notice, had prior right and lien on crop to any one else: 49 Ga. 596.
Cotton having reached the factor's warehouse, they were entitled to their
lien 59 Ga. 848.
For notes on these liens, see sections referred to.

Ga.

:

21.

:

:

:

:

(1988.) Liens of depositaries.
liens as are prescribed in this Code,

Depositaries shall have such

§2813.

and

shall, as to other liens,

^f

*878 '

5

$$'2927 <

2928

-

occupy the same position as mechanics.

The liens mentioned in
this and the preceding section shall be lost by a surrender, to the
debtor, of the property on which the lien is claimed, and they shall
rank with each other, and with other liens not specified in this and
the preceding section, according to date.

^Um

A

§2814. (1989.) Lien of attorneys at law.
1. Attorneys at law shall have a lien on all papers

'

and money of ^tnthsm 4,
their clients in their possession, for services rendered to them, and ct|31880 1
^
may retain such papers until said claims are satisfied, and may ap"

'

money to the satisfaction of said claims.
Upon suits, judgments and decrees for money, they

ply such
2.

a lien superior to

all liens

liberty to satisfy said suit,

but tax

liens,

judgment

and no person

shall have
shall be at

or decree until the lien or claim

and attorneys at law
suits, judgments and
decrees, to enforce their liens, as their clients had or may have for
the amount due thereon to them.
of the attorney for his fees is fully satisfied;

shall

have the same right and power over said

8. Upon all suits for the recovery of real or personal property,
and upon all judgments or decrees for the recovery of the same, at-

torneys at law shall have a lien on the property recovered, for their
fees, superior to all liens but liens for taxes, which may be enforced
by said attorneys at law, or their lawful representatives, as liens on
personal and real estate, by mortgage and foreclosure, and the property recovered shall remain subject to said liens, unless transferred
to bona fide purchasers without notice.
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8,

whom

ARTICLE

394

1.

granted, etc.

an attorney at law shall file, as provided in section 2804,
assertion claiming lien on property recovered on suit instituted

4. If

his

by him, within thirty days

after a recovery of the same, then his lien

shall bind all persons.
5. The same liens and modes of enforcement thereof, which are
allowed by this section, or by preceding laws, to attorneys at law
who are employed to sue for any property, upon the property recovered, shall be equally allowed to attorneys at law employed and
serving in defense against such suits in case the defense is successful.
6. This section shall not affect the rights of attorneys under sections 2824 and 4724, and decisions of the Supreme Court thereon.

Attorney's fees stipulated for in the note sued on, besides the debt: 54 Ga.
Fees cannot be enforced in a proceeding to enforce factor's lien 49 Ga.
604 57/333. Attorney took only a per cent, of amount collected, by contract
of firm, and law partners, after dissolution, must carry out firm contract as
to: 55 Ga. 283, 284. Rights of, as to fees, superior to prior judgment against
client: 50 Ga. 599, 600. Attorney concluded by settlement of his fees: 62 Ga.
175.
Have lien for fees on suit undertaken, which they can prosecute for
without client's consent 63 Ga. 496 56/279 58/132. Should have fees regardless of success of suit, if unsuccessful without his fault: 60 Ga. 217.
Condition precedent had to be complied with by their client, before land vested in
them so as to give attorney's fees: 64 Ga. 579-581. May compel administrator
to proceed with suit for fees, upon indemnifying him for costs 61 Ga. 139.
When attorneys had control over client's judgment for their fees, and cannot
be arrested by illegality 53 Ga. 43. Where trustee's attorney's fees should
have been allowed only out of trust funds, and not out of general fund: 56
Ga. 264-267 50/565. Counsel bringing money into court, entitled to reasonable expenses 62 Ga. 147 57/522 60/216 29/142 41/320. Where attorneys
were promised to be paid out of a certain fund, it was sustained: 52 Ga. 281.
Attorney's lien on the property, and suit for fees 56 Ga. 281. Where bill dismissed on ground no equity in it, and was settled, notwithstanding attorney
notified that his fees not paid 61 Ga. 34.
Section cited where attorney was
estopped 59 Ga. 328. Lien for fees shall attach upon property recovered by
attorney, and is superior to all other liens: 45 Ga. 169. Where notice in case
of tort, client by settlement cannot defeat attorneys' fees: 36 Ga. 629; 37/310.
Where defendant in settlement of case has no notice of counsel fees, not liable: 39 Ga. 20; 39/5. One of the attorneys for plaintiff in judgment collecting money on it, the other attorneys, by motion, may enforce liens: 29 Ga,
185.
Ruling officers with his client's money for his fees 30 Ga. 240. But cannot rule client for his fees: 34 Ga. 377. Attorneys were held to have same
lien here, both general and special, for fees as in England: 14 Ga. 89.
State
owing an attorney fees, he can retain for them out of money collected for
Central Bank: 18 Ga. 658. Where professional employment did not continue
after judgment, no lien 19 Ga. 85-87.
May lose power of enforcing lien on judgment by defendant's set-off of judgment against plaintiff: 68 Ga. 406.
Attorney not entitled to fees for collecting money which he refuses to pay
over 70 Ga. 350.
Lien exists by common and statute law on land recovered for client 72
117.

:

;

:

;

;

:

:

;

:

;

;

;

;

:

:

:

:

:

:

:

Ga. 848.
Purchaser of land after

bill filed to

enforce lien takes with notice

:

72 Ga. 848.
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ARTICLE

8,

2.

§2815

Foreclosure of liens on real estate.

Reduction of claim against property equivalent to recovery to that extent
74 Ga.

7.

Where

transferees were not "bona fide purchasers without notice"
cases apparently conflicting with this, antedate Act of 1873: 74 Ga. 7.

to

;

Land recovered subject to payment of $2,000, attorney's lien took
deed to secure money borrowed to pay the $2,000: 75 Ga. 751, 752.

certain

priority

Proceeding here being by attorneys to enforce for their use a charge on land
created by will, and not attorney's lien, not necessary to show notice of attorney's lien, etc.

:

75 Ga. 819.

Parties cannot settle ft. fa.
lien for fees of

Pendency
for fees

;

among themselves and thereby

which they had notice:

defeat attorney's

76 Ga. 33.

of suit sufficient notice to defendant of plaintiff's attorney's lien
plaintiff, liable for fees if there was cause of

defendant settling with

action: 89 Ga. 411.

Attorney's lien for procuring judgment cannot be defeated by defendant
after its rendition buys a judgment outstanding against plaintiff and seeks
to set it off: 78 Ga. 81.
Attorney for original plaintiff in fi. fa. was estopped by facts from claiming
lien on proceeds of bona fide transferee's levy 78 Ga. 757.
Plaintiff can consent to setting aside judgment in his favor only subject to
attorney's fee claim attorney afterwards seeking to establish such claim must
make out plaintiff's original case 83 Ga. 115, citing 56 Ga. 279 58/132.
Lien of attorney attaches to land bought by client, at sale made under foreclosure of his mortgage thereon 85 Ga. 578.
Attorney not deprived of lien, by taking note for fee 86 Ga. 138.
Lien of attorneys for recovery of land, not divested by client procuring deed
to be made to his wife and son 86 Ga. 138.

who

:

;

:

;

:

:

:

ARTICLE

2.

FORECLOSURE OF LIENS ON REAL ESTATE.
Liens on real prop-§ 2804
(1990.) Enforcement of liens on realty
erty, provided for in this Chapter, and which are not mortgages,
§2815.

shall be foreclosed,

.

when not otherwise provided,

as follows:

Mechanic may obtain not only a special but a general judgment against the
debtor 51 Ga. 614-616.
Referred to as to laborer's lien 68 Ga. 271.
Action to enforce mechanic's lien on realty is not case respecting title to
land 82 Ga. 406, citing 45 Ga. 74 62/521 70/642 21/161.
Laborer's lien on realty not foreclosed by affidavit but, after recording, by
suit 84 Ga. 570.
Lien of railroad contractor is on whole road, not on specified part; verdict
fixing lien on part, void so far as lien is concerned 87 Ga. 241.
Contractor abandoning uncompleted contract for fear of not receiving pay,
entitled to no lien for work actually done 87 Ga. 34.
Motion in arrest of judgment might lie where verdict for less than claimed
under written contract it would mean that contract not fully complied with
87 Ga. 41.
:

:

:

;

;

;

:

:

:

;

-
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ARTICLE

396

2.

Foreclosure of liens on real estate.

Material-man's lien foreclosure against land, estopped him, so long as not
withdrawn, from asserting title: 90 Ga. 210.

By

1.

and the commencement of suit therethe provisions and requirements of section 2804.

and recording

lien,

for,

a compliance with his contract by the person claiming the

according to

his claim,

Machinist's lien enforced in this manner: 53 Ga. 434; 59/657. Where machinery not being attached to the land there was no lien, although he had it
recorded 59 Ga. 538.
Material-man foreclosing on realty should not have sued owner without
suing contractor: 73 Ga. 322; see also 92 Ga. 499.
:

2.

must
if

In declaring for such debt or claim the claimant of the lien
set forth his lien, and the premises on which he claims it; and

the lien

is

allowed, the verdict shall set

it

forth,

and the judgment

and execution be awarded accordingly.

A mechanic

need not attach a

bill of

particulars to his affidavit for fore-

the verdict and judgment were right under
this section, on a proceeding to enforce mechanic's lien 51 Ga. 614-617.
Defendant, in foreclosure of material-man's lien, cannot defeat by showing
title to land in third person
85 Ga. 109.

closure

:

51 Ga. 560-562.

Where

:

:

If

3.

any

real property

on which there

a lien be sold

is

by any

process from the courts of this State, the purchaser shall obtain the
full title,

notice

and the

lien shall attach to the proceeds of the sale,

by the party claiming the

lien to the officer to

upon

hold the money

until the next session of superior court for that purpose.

On
657.

sale and notice to officer to hold money until next superior court: 59 Ga.
Where the court ordered a sale on wrongful foreclosure of mechanic's lien

AVhere sale discharged property from mechanic's lien, and
the contest decided by rule distributing the money 51 Ga. 161 32/192. Same
where boat sold under steamboat lien 40 Ga. 177. Bona fide purchaser without notice of steamboat lien, before foreclosure, obtained good title 46 Ga. 623.

61 Ga. 644-647.

:

;

:

:

Act|a873,
$2816(5).

4 jf £jie c i a j m f \[ en be disputed by either plaintiff or defendant
n t ne process or decree on which the money was raised, an issue
shall be ordered and tried as in other causes, and if it be determined
against the claimant, he shall pay such damages, not exceeding
twenty per cent., as the jury may assess, with interest from the date

j

of the notice to retain,

and

costs.

Where two

factors' liens, this was cumulative only, and a judgment credcontest as he would against any other execution 47 Ga. 643. Plaintiff in issue of this kind must make out his case, even where no defense, so as
to obtain judgment: 38 Ga. 639. Mechanic's lien on personalty, foreclosed as
steamboat lien, affidavit of person opposing must show he is a creditor: 48
Ga. 576.
itor

5.

may

:

The delivery

not affect his

lien.

of possession

by the person claiming the

lien shall
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ARTICLE

§2816

3.

Foreclosure of liens on personal property.

ARTICLE

3.

FORECLOSURE OF LIENS ON PERSONAL PROPERTY.
Liens ou per§2816. (1991.) Enforcement of liens on personalty.
sonal property, not mortgages, when not otherwise provided, shall

be foreclosed in accordance with the following provisions:
1. There must be a demand on the owner, agent or lessee of the

$$2800, 2805.

property for payment, and a refusal to pay, and such demand and
refusal must be averred.
If, however, no such demand can be made,
by reason of the absence, from the county of his residence, of the
party creating the lien on personal property, by reason of removal
from the same, absconding from the same, or other reasons showing
an intention to be absent to defeat such demand, then the party
holding such lien shall not be obliged to make a demand, or affidavit thereof, but may foreclose without such demand, by stating,

on oath, why no such demand was made.
Section referred to and construed

:

Section cited, and demurrer

63 Ga. 287.

to affidavit for laborer's lien overruled: 64 Ga. 438.

from averments on merchant's

fusal sufficiently appear

Where demand and

re-

58 Ga. 411. Affidavit for foreclosure must show the relation of landlord and tenant existed
when the supplies were furnished 59 Ga. 799. Laborer in affidavit must
lien

:

:

demand and

47 Ga. 287. Same as to merchant's lien 54 Ga. 167. Only the true owner, his agent or lessee can create
the lien: 57 Ga. 21. Demand after maturity of crop must be averred in case
of crop lien: 54 Ga. 137. Sawmill lien must be averred, demand made for
allege

refusal of employer to pay

:

:

payment after debt due:
must first make demand
:

56 Ga. 148.

Only

in case of landlord's special lien

he

55 Ga. 655. Affidavit on foreclosure of steamboat lien

should aver demand on owners and refusal to pay 6 Ga. 160 7/56. Where deaverred as by their agent: 62 Ga. 179, 180. Demand for lumber due a
steam sawmill should be made on purchaser and his assignee in possession
45 Ga. 159.
Affidavit to foreclose sawmill lien must show demand after debt [due 66
Ga. 55.
Not necessary to prove demand where affidavit alleges it and counter-affi;
davit does not deny it 69 Ga. 65.
Demand must be made on person owning the property at time of foreclosure 72 Ga. 434.
Cited, as to alleging demand in distress warrant: 72 Ga. 37.
-Demand on day debt matures, good 79 Ga. 553.
Where "general superintendent" of corporation was "agent" in contemplation hereof, and demand on him was sufficient: 74 Ga. 371.
Tenant having left State, no demand for rent necessary 75 Ga. 706.
:

;

mand

:

:

:

:

:

2.

It

must be prosecuted within one year

after the debt

becomes $$ 3767

due.
Liens to boat-hands, etc., should aver prosecuted in twelve months: 6 Ga.
Where it appeared the indebtedness accrued twelve months before the
affidavit in matter of steamboat lien: 7 Ga. 56.
Mechanic's lien 30 Ga. 444,
Sawmill lien 57 Ga. 20 45/220.
Merchant's lien 54 Ga. 167 49/299 56/150
159.

:

:

;

:

;

;

'

8768 -
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58/411. Factor's lien twelve months after qualification of administrator or of
debtor: 49 Ga. 594.
Suit barred in one year, though lien created by sealed contract 71 Ga. 92.
:

3.

The person prosecuting such

lien, either for

himself or as guard-

by himself, agent or
the facts necessary to consti-

ian, administrator, executor or trustee, must,

attorney,

make

affidavit

showing

all

and the amount claimed to be due. If
under one hundred dollars, the application

tute a lien under this Code,

the

may

amount claimed is
be made to a justice

of the peace,

who may take

all the other

steps hereinafter prescribed, as in other cases in his court.
4. Upon such affidavit being filed with the clerk, it shall be the
duty of the clerk of the superior court or the justice of the peace,
if in his court, to issue an execution instanter against the person
owing the debt, and also against the property on which the lien is
claimed, or which is subject to said lien, for the amount sworn to,
and the costs, which execution, when issued, shall be levied by any
sheriff of this State, or bailiff, if the amount be less than one hundred dollars, on such property subject to said lien, under the same
rules and regulations as other levies and sales under execution.

Omission of the clerk to date the fi. fa. issuing under this section, its date
otherwise appearing, not fatal 62 Ga. 180. Execution should conform to a
proper affidavit, and can be amended 46 Ga. 585. Affidavit of laborer sued
out in county where employer resides or has property, returnable to county
of defendant's residence 52 Ga. 79, 80. A valid crop mortgage for advances
not foreclosed under this, but section 3971 55 Ga. 543. Purchaser has no title
on foreclosure of mechanic's lien, affidavit not averring demand on owner and
refusal to pay 58 Ga. 186-188. Affidavit must allege what in case of merchant's lien 49 Ga. 299. No bill of particulars necessary to affidavit foreclosing mechanic's lien 51 Ga. 561. No general judgment to be rendered in
case of a sawmill lien 58 Ga. 73. Demand and refusal to pay averred in affidavit may be traversed: 58 Ga. 411. Cannot amend a laborer's lien proceeding into an ordinary action: 53 Ga. 40.
Strictly construed as to liens on
steamboats, and all proper averments must be made in affidavit which is not
amendable 1 Ga. 317 6/159. Affidavit by factor for money against a planter
before a judge of a different circuit, will not do: 45 Ga. 113. Execution for
less than $100 levied by the sheriff: 43 Ga. 360.
Affidavit should state for labor done by person claiming lien 66 Ga. 732.
Affidavit here sufficiently set out that plaintiff was laborer: 68 Ga. 658.
Where affidavit and execution fulfilled all requirements of the statute 76
Ga. 832.
Affidavit to foreclose landlord's lien for supplies, sufficient here. It need not
describe crop on which lien is claimed: 72 Ga. 804.
Affidavit substantially complying with the statute: 74 Ga. 408.
Where tenant left State, court of county where rented land lay had jurisdiction of distress warrant against crop 75 Ga. 706.
Error to dismiss execution for failure of clerk to make entry of filing on
affidavit: 76 Ga. 752.
:

:

:

:

:

:

:

:

:

;

:

:

:

Affirmative showing that payment demanded after debt due, essential in
Counter-affidavit and replevy, no waiver of defect 78
Ga. 784.
affidavit of foreclosure.

:
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Failure to show demand rendered proceeding voidable, not void sheriff
ruled for failure to collect y?. fa. could not urge this defect: 73 Ga. 235.
Affidavit and execution need not specify any particular property subject
;

84 Ga. 570.
Affidavit perhaps

amendable

to set out general as well as special lien

:

84

Ga. 574.
5.

ister
6.

Affidavits

may be made

before any officer authorized to admin-

Actsa895,

an oath.
If the person

defendant in such execution, or any creditor of ^pCtf61873,

such defendant, contests the amount or justice of the claim, or ^s& 2962
the existence of such lien, he may file his affidavit of the fact,
setting forth the ground of such denial, which affidavit shall form
an issue to be returned to the court and tried as other causes.

Where merely affidavit and counter-affidavit before court, plaintiff must
make out case: 38 Ga. 639. May attack this execution just as you can

still

any other, besides

may

here set forth all necessary facts 47 Ga. 643 1/317
show party attempting to quash execution is a creditor: 48 Ga. 576.
Counter-affidavit and replevy to crop lien, judgment nunc
pro tunc against sureties on bond, wrong: 55 Ga. 648. A second counter-affidavit cannot be filed without stating that the facts were unknown to the defendant in the first one: 55 Ga. 56. Defendant defending against execution
on factor's lien, when bond unnecessary to: 52 Ga. 376. Section referred to
39 Ga. 28. Affidavit of merchant's lien may be traversed, counter-affidavit
forming an issue: 58 Ga. 411. Execution in sawmill lien may be arrested by
a creditor of defendant also: 58 Ga. 75. Issue made as here set forth, papers
should be returned to county of defendant's residence 49 Ga. 596. This counter-affidavit cannot be amended by new affidavit or otherwise 55 Ga. 57.
May amend an affidavit 52 Ga. 312, 313. Wishing to recover for a part as having a lien on it, should state what part and its value 53 Ga. 40.
Not necessary to prove demand where affidavit alleges it and counter-affidavit does not deny it 69 Ga. 65.
Counter-affidavit and replevy, no waiver of failure to allege proper demand
in foreclosure affidavit 78 Ga. 784.
Failure to show demand rendered proceeding voidable only, not void while
defendant or his creditor could urge this by counter-affidavit, sheriff ruled for
failing to collect ./s. fa., could not: 73 Ga. 235, citing 19 Ga. 139; 56/612.
Counter-affidavit interposed, process was mesne, and discharge in bankruptcy discharged debtor from debt 74 Ga. 824 see also 65 Ga. 444 69/736
53/433.

:

;

Affidavit should

:

:

:

:

:

:

;

;

:

;

;

66/729.

After levy and sale, too late for counter-affidavit creditor should have
claimed proceeds in constable's hands 78 Ga. 84; see also 69 Ga. 736 34/180.
Counter-affidavit to landlord's foreclosure supplemented by equitable plea
here, and auditor appointed, proceeding equitable; parties not entitled to
jury trial on exceptions of fact to auditor's report: 90 Ga. 590.
;

:

;

7. If only a part of the amount claimed is denied, the amount ad-$566i.
mitted to be due must be paid before the affidavit shall be received

by the officer.
8. The defendant may replevy the property by giving bond and
security in double the

amount claimed,

eventual condemnation money.

for the

payment

of

the
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Bond unnecessary unless to replevy 52 Ga. 396. Counter-affidavit and replevy bond, judgment vs. sureties with no day in court, wrong: 55 Ga. 648.
Eeplevying property does not deprive defendant of right to dismiss the proceedings 49 Ga. 299-301. No breach of replevy bond until after special judgment entered, sureties estopped after issue found for creditor: 58 Ga. 73.
General Note on Section 2816. Referred to as to laborer's lien 68 Ga. 271.
Landlord's special lien on crop for rent is to be enforced by distress warrant,
not by this section 79 Ga. 394.
Landlord's lien under section 2800 enforced hereunder, not by distress warrant 90 Ga. 590.
Bona fide sale of personalty before levy, though not in writing, superior to
laborer's general lien 84 Ga. 641.
Itemized account of supplies furnished need not be attached in foreclosure
of landlord's lien 86 Ga. 616.
In foreclosure of liens justice of the peace has no jurisdiction outside his
district foreclosure of landlord's lien must be either in district where defendant resides, or has property aliter, as to distress warrants or attachments: 82
Ga. 745.
Owner of sawmill ordering feed for mules used in business, cannot resist
lien because feed otherwise applied 91 Ga. 644.
Foreclosure of lien for supplies by intervention in creditor's bill, debt evidenced by notes, some not mature: 91 Ga. 644.
Liens on sawmills, under Code sections 2808 and 2809, should be foreclosed
under this section 91 Ga. 644.
:

:

—

:

:

:

:

:

;

;

:

:

§2817. (1991a.) Judgment on replevy bonds, in lien cases.

Acts 1880-1,

In

all

foreclosures of liens on personalty, in which the property levied on

and

which verdicts shall be found for the plaintiff,
the plaintiffs shall enter up judgments against the defendants and
their securities in the same manner, and to the effect, as in cases of
is

replevied,

in

appeal.
Act 1873

6

v^o : s^8i 6

Liens of pawn(1992.) Liens of pawnees, etc., how satisfied.
nn keepers, boarding-housekeepers, livery-stablemen and attorne y s a ^ ^ aw ^ n possession of personal property under a lien for
§2818.

'

f6

-ees

(

2820 28ii

'

i

>

be satisfied according to the provisions of section 2958 of
this Code, in cases where there is no notice of conflicting liens; but
if there is a conflicting lien, the mode of foreclosure pointed out in
fees, shall

section 2816 shall be pursued.

Tender
collateral
Acts

1873,

W2029, 2789,
28oo.

of
:

debt on day due, terminates creditor's right to retain pledge as

55 Ga. 53.

Liens of factors
§2819. (1993.) Liens of factors, etc., how satisfied.
and of incorporated companies, shall be satisfied by

an(j acceptors,

such sale as the usage of the locality where such factors and acceptors reside, and incorporated companies are located, may have established, or

may

establish.

Taking personal security on note, no waiver of lien 55 Ga. 56. Where landhad precedence over factor's liens for advances: 55 Ga.
Where factor's lien superior to landlord's and merchant's lien; 52 Ga.
121.
Lien of, for advances, superior to homestead 44 Ga. QQO 47/625. Lien of,
656.
:

lord's or vendor's lien

:

;
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Miscellaneous provisions.

as to crops

39; 49/596.

:

45 Ga. 113 60/478. Lien of, attaches on delivery to carrier 48 Ga.
Lien of factor on delivery of cotton, superior to an attachment:
;

:

56 Ga. 24.

In addition to the man- A^ t ^ 117889
§2820. Enforcement of livery-stable liens.
ner in this Code provided, every livery-stable keeper may assert the §§ 2818 2816
'

>

-

lien on stock placed in his care for keeping, by reducing to writing
a statement of the amount due him for the care of said stock, a
description of the stock on which said lien is claimed, making affidavit thereto, and recording the same in the clerk's office of the

When

superior court of the county where said service was rendered.
said lien
is

is

so recorded,

now given by law to

it

shall

have the same dignity and

effect as

the lien of livery-stable keepers where they re-

tain possession of the stock placed in their keeping; which lien shall

be recorded whilst such property
stable keeper,

and

recorded; said liens
are

now

foreclosed

is

in the possession of such livery-

as mortgages on personalty are required to be

may

be foreclosed as mortgages on personalty

by law.

ARTICLE

4.

MISCELLANEOUS PROVISIONS.

Rank

§2821. (1995.)

of other liens.

All liens not regulated

fixed as to their rank, in this Chapter, shall

and ^fi 873

'

rank according to date,

the oldest having priority.
§2822. (1996.) Liens are assignable.

All liens provided for in this A ct|71873

'

p

Chapter may be assigned in writing and not otherwise, and under $ 3077
such assignment the assignee shall have all the rights of the assignor

-

as regulated in this Chapter.

A mere assignment, by landlord, of a rent note not at the time it was due
did not carry with it his lien 63 Ga. 282-288. Where neither the notes or conveyance were assigned in writing: 64 Ga. 612. Where assignee had no lien by
recording it, his assignor having failed to record 58 Ga. 127.
Assignment of lien to lien debtor extinguishes it 71 Ga. 363.
Bearer of mortgage, as such, cannot foreclose in his own name if it had
been assigned to him in writing, variance corrected by amendment 73 Ga. 111.
Where assignment in writing essential to transfer by warehouseman to
:

:

:

;

:

bank of lien on cotton for advances 79 Ga. 25.
Payee only could foreclose chattel mortgage with note payable to payee or
bearer, in absence of written assignment defect amendable 90 Ga. 257.
:

;

:

§2823. (1997.) Vendor's lien abolished. The vendor's equitable lien ^gj8
for the purchase-money of lands is abolished in this State.
Administrator entitled to, where land sold in 1860: 57 Ga. 386; 58/494.
59 Ga. 540. Vendor's lien abolished by the Code: 56 Ga.
lien for unpaid purchase-money, discharged by sale of

Recent decision on
325, 326.
Vendor's
26

:

-

5432

'
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administrator under order of ordinary 49 Ga. 274. By bill to assert claim on
proceeds of sale for vendor's lien: 50 Ga. 577. Where could not set up in
claim case a charge for vendor's lien 48 Ga. 620. Lessee not entitled to
48 Ga. 455. Cases on the old law: 3 Ga. 41, 42; 5/274; 8/258; 9/86; 10/117
:

:

$$2814,4724.

11/180

;

37/221

;

14/216
38/1

;

;

16/469

39/566

;

;

21/408

;

28/237

41/98, 684

;

;

26/315-362

;

27/502

;

30/210, 981

34/386

;

45/162.

In claim cases the
§2824. (1998.) Attorney' s rights in claim cases
attorney causing the levy and prosecuting the rights of the plaintiff
in fi. fa., shall be entitled to his fees from the proceeds of the property condemned, although older liens may demand and recover the
proceeds from the immediate client of such attorney.
.

Stated, and applied to case where claim withdrawn and claimant demands
fund under superior lien 69 Ga. 133.
Does not matter that attorney contracted for conditional fees rule for
:

;

fixing fees

:

69 Ga. 133.

Stated, in absence of proof of services, there
bringing money into court 69 Ga. 587.

is

no preference to attorney

:

$$2789,2819.

The by-laws of a corporation
upon the shares of other property of the stockholders in favor of the company; such lien is binding upon the corporators themselves, and upon all creditors giving credit with notice,
§2825. (1999.) Lien by by-laws.

may

create a lien

or purchasers at public or private sale purchasing with notice.

By-law asserting lien on stocks of members of corporation for debts due the
Transfer of stock of a corporation
is valid between them
1 Ga. 43.
to an assignee did not destroy existing liens to others 37 Ga. 614. Mortgage
lien of contractors paramount to lien given to bill-holders by charter of the
corporation 1 Ga. 435. Statutory lien of bill-holders under charter of the

company

:

:

:

corporation attached to
$$2788,4778.

all

the property of the

company

:

4 Ga. 323, 324.

Rules absolute granted
§2826. (2001.) Liens on rules absolute.
against defaulting sheriffs, constables and other officers, under the
various provisions of this Code, shall have a lien on their property

from the date of their rendition, similar to that of judgments obtained at the same term.

When the rule will be set aside 50 Ga.
included in one rule, and what the rule must set
forth, not in favor of a dead man 49 Ga. 609-612.
General Note. Equity without jurisdiction over enforcing masons' and
carpenters' liens: 3 Ga. 137. Taking promissory note for, does not waive the
lien 6 Ga. 166.
Carpenter with a valid lien against one joint tenant asserted
it against all, held valid as to one: 19 Ga. 591.
Can convert a proceeding to
enforce a lien into a regular suit for work done 30 Ga. 444. Plasterer was not
entitled to lien given to masons and carpenters 30 Ga. 525. Stone and marble
cutters' lien not enforced against purchaser without notice 40 Ga. 156. What
millwrights' lien extends to 19 Ga. 163.
Unless one giving credit on faith of supposed lien really has it, notice that
he is so giving credit will not affect subsequent mortgage 83 Ga. 137.
Not

so formerly

336-338.

:

24 Ga. 146.

:

Two fi. fas. may be

:

—

:

:

:

:

:

:
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to
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SEC.

§2827

1.

whom granted.

9.

HOMESTEAD.

ARTICLE

1.

EXEMPTIONS.

SECTION
IN

§2827. (2002.)

1.

WHAT, AND TO WHOM GRANTED.

What

is

exempt,

and who may claim

it.

There shall $$590, 5912.

be exempt from levy and sale, by virtue of any process whatever,
under the laws of this State, except as hereinafter excepted, of the
property of every head of a family, or guardian, or trustee of a fam-

minor children, or every aged or infirm person, or person
having the care and support of dependent females of any age, who
is not the head of a family, realty or personalty, or both, to the value
in the aggregate of sixteen hundred dollars; and no court or ministerial officer in this State shall ever have jurisdiction or authority to
enforce any judgment, execution or decree against the property set
apart for such purpose, including such improvements as may be
made thereon from time to time, except for taxes, for the purchasemoney of the same, for labor done thereon, for material furnished
therefor, or for the removal of incumbrances thereon.
ily of

See general note hereafter, and note to section 2866 et
For notes on duration of homestead, see section 2846.
Notes taken from Code of 1882

Homestead

1869 subject to a

in

seq.

:

dormant judgment

for

purchase-money

transferred to third person, but cannot prevent laying off of the homestead:
39 Ga. 386. Objections to schedule filed by widow and minor children should
be plainly set forth in writing: 40 Ga. 439-442. Held, that a homestead could

be taken as to a debt older than the homestead law, Judge Warner dissenting:
39 Ga. 425-450. What is an incumbrance, and is liable for debt to remove an
incumbrance 39 Ga. 466. Trustee obtaining a homestead for minor children,
subject to dower and year's support: 40 Ga. 555. Exceptions in regard to
liability for purchase-money, apply to personalty as well as realty: 40 Ga.
485, 486.
Unmarried man with indigent mother and sisters supported by him
is head of family, and entitled to a homestead:
41 Ga. 153. Legatee of
specific bequest of real estate, no sufficient title to take a homestead 42 Ga.
121. Landlord's rent in nature of purchase-money against which, if proper
defense made, tenant cannot homestead the crop or proceeds: 41 Ga. 95,
622 43/339. Articles must be identified, to exempt them from levy by reason
of an exemption 44 Ga. 243.
Sheriff refusing to levy comptroller-general's
:

:

;

:
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fa. against defaulting tax-collector, excused, because acted in good faith:
44 Ga. 417. Factor's advances under section 1978, is in the nature of purchasemoney, superior to wife's homestead and exemption on the crop: 44 Ga. 600.
But see where crop could be exempted as against a judgment for purchase-

fi.

money
money

of land

:

49 Ga. 365

44 Ga. 604.

:

43/339.

;

Wife not head

As

to

what debts are

for the purchase-

of a family of children of her

husband by

a former marriage 45 Ga. 483. Where the mortgage given was for removing
an incumbrance off the land 46 Ga. 204 59/230. Execution on note of third
person given for purchase-money of the land, superior to homestead on it:
46 Ga. 585. Where representative of deceased creditor may attack by crossbill a homestead for fraud
47 Ga. 474. Debts prior to Constitution of 1868,
in nature of incumbrances, and purchase-money and prior rights: 54 Ga.
569,570; 61/395. General waiver of homestead right in a note as to all property without describing any particular property, was not sufficient: 59 Ga.
Certified copy of plat of homestead and schedule of personalty was
837, 838.
not admissible unless original accounted for: 60 Ga. 114, 115. Homestead sold
not subject any more in hands of purchaser than in that of the vendor: 60 Ga.
625.
When under Act of 1876, vendors of homestead not estopped from suing
for its recovery from having made written title to 61 Ga. 23.
Guardian of
one minor is head of family 59 Ga. 629. All of the land subject to the mortgage^, fa. for the purchase-money, no defense being made to foreclosure: 59
Ga. 230 55/622 56/95. Part of purchase-money due, cannot take homestead
in any part, until that paid 53 Ga. 66 55/622.
Only the specific property for
which purchase-money is due is liable therefor: 55 Ga. 370.
:

:

;

:

:

:

;

;

:

;

Notes from decisions since Code of 1882

:

Attorney's fees, mortgage securing, inferior to homestead, though for servremoval of incumbrance: 74 Ga. 698. Homestead subject to lien of attorney for services in resisting levy thereon and having same
set apart 76 Ga. 639.
ices in case involving

:

Bankruptcy, exemption in, no more subject to levy than ordinary homestead: 71 Ga. 71; 65/624; 74/697; 80/336; 84/301.
Exemption in bankruptcy
not good against debt made prior to Constitution of 1868: 76 Ga. 1. See general note, hereafter.

Bona fide purchaser,
no

title.

Head

in

good

faith, of

exempt property

at judicial sale gets

of family could reclaim.it though he witnessed sale

and

re-

ceived surplus from sheriff: 83 Ga. 566.
Choses in action, exemption can be set apart in, and when set apart courts
cannot interfere: 76 Ga. 795.
County treasurer, homestead of surety on bond of, subject to fi. fa. issued
upon failure of. treasurer to pay moneys to successor 76 Ga. 352.
Deed to secure debt, homestead not good in lands conveyed by, though may
attach to equity of redemption 69 Ga. 452.
Distress warrant, personalty exempted, not subject to: 85 Ga. 583.
Doctor's bill, homestead not subject to, for services to minor beneficiary 73
Ga. 133.
Dower, homestead set apart before, not subject to claim of widow's creditor, seeking to subject dower interest.
Aliter, as to claims of adult heirs: 77
Ga. 1.
Incumbrance, lender here had notice that portion of money, ostensibly
borrowed to remove incumbrance on homestead, not intended to be so used:
68 Ga. 821.
Exemption, homestead protects the physical whole from levy while exemption continues: 79 Ga. 122; 80/332,
:

:

:
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head of family, who after judgment makes deed of gift, but retains
may still claim exemption: 87 Ga. 108.
Head of family, set apart to one not head of family, illegal, when: 77 Ga.
As to setting apart to married woman out of her own property 74 Ga.
682.
Gift,

possession,

:

823

;

90/781

;

71/495.

Impairing obligation, homestead acts void against obligations incurred prior
where attorney received claim
date of contract, not breach,
governs: 69 Ga. 186. Exemption made by bankrupt court, void as against
debt made prior to Constitution of 1868: 76 Ga. 1. Homestead liable for debt
antedating Constitution of 1868: 74 Ga. 36 53/485. Exemption of personalty
not valid for more than $1,000, as against debt antedating Constitution of 1877:
69 Ga. 605. Where one became guardian prior to Constitution of 1868, and
received ward's property after 1868, judgment for breach of bond superior to
homestead 73 Ga. 128 see also 51 Ga. 551 61/395. Granted on new grounds
under Constitution of 1877, to persons not previously having right, not good
against debt created prior to such Constitution 69 Ga. 842.
Increase, debts due physician (doctor's bills) not exempt because he lived
on homestead, and rode exempted horse in making calls: 81 Ga. 772. Sheep
purchased with proceeds of cotton grown on homestead and made with homestead mule, are themselves exempt: 62 Ga. 562. Crop made on rented lands,
with exempted property, itself exempt after rent paid: 73 Ga. 778; see also
63 Ga. 378 79/147. Cotton produced with labor under sustenance of exempt
provisions, not exempt: 79 Ga. 172. Stock of goods exempted, sold in regular
course of trade and other goods purchased, goods so purchased exempt 63 Ga.
393 see also 87 Ga. 586 78/767 53/257 54/168 59/861 56/577. Debt made
prior to Constitution of 1868 could subject homestead granted thereunder,
even though exemption made by bankrupt court: 76 Ga. 1.
Judgment, in suit against head of family to recover homestead, binds his
family 84 Ga. 609. Homestead under Act of 1868 subject to judgment in favor
of heirs against administrator who qualified prior to said Act 93 Ga. 540.
Liability, where exempted personalty (mules, etc.) employed on unexempted land of head of family, only so much of crop as amounts to fair rental
subject to execution against him individually 79 Ga. 147.
to Constitution of 1868: 69 Ga. 186. Applied
prior to 1868, and collected it after said year

—

;

:

;

;

:

;

:

;

;

;

;

;

;

:

:

:

Majority, imbecility of minor beneficiary, as to which application is silent,
not extend homestead beyond majority 87 Ga. 130. Neither will dependency
:

of

unmarried daughter

:

89 Ga. 185; 88/237.

Material furnished, not subject to debt for material used in house before

homestead granted: 67 Ga.

669.

Mortgage,./?, fa. obtained previous to exemption in bankruptcy could not
proceed against property set apart, so long as wife lived or children were under

age: 80 Ga. 336. Homestead here not good against wife's mortgage, she having recorded title, superior unrecorded title being in husband
92 Ga.
:

366, 367.

Notice, lender here had notice that portion of money, ostensibly borrowed

remove incumbrance on homestead, not intended to be so used: 68 Ga. 821.
Purchase-money, debt due by distributee to estate, not take precedence as
purchase-money of homestead in lands gotten by distributee under division
of estate: 67 Ga. 368. If debt for part purchase-money of land homesteaded,
to

if for part, that part only is subject: 67 Ga. 381.
Homestead set apart subject to purchase-money, both principal and interest good
against: 69 Ga. 792. Supplies furnished to make ci*op, in nature of purchase-

entire land liable;

money and material furnished
Note

of

husband and wife

in

therefor homestead in crop liable 69 Ga. 742.
renewal of husband's note for part of price, not
;

:

§2827
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9,

Homestead exemptions in what, and
;

;

ART.
to

SEC.

1,

406

1.

whom granted.

purchase-money: 70 Ga. 707. Homestead subject to note given for money
borrowed and used to pay balance of purchase-money 71 Ga. 533. Land not
subject as for purchase-money, where note given to holder of bond for title
who rescinded sale with original vendor and latter then sold to maker of note
72 Ga. 16. Admission that plaintiff's fi. fa. was for purchase-money, was fatal
to affidavit of illegality 73 Ga. 55. Lender paying off purchase-money and
waiver mortgage, subrogated, and lien superior to homestead 84 Ga. 203.
Homestead not good against renewal note of purchase-money note, in hands
of vendor's transferee: 91 Ga. 509. "Where bond for titles given, judgment
for purchase-money, and deed filed for levy, homestead not defeat judgment.
Plaintiff need not file affidavit to levy 92 Ga. 780 see also 74 Ga. 380.
Recital in deed that land conveyed was homestead, not vitiate deed, it not
:

:

:

:

;

appearing that grantor ever lived in Georgia 88 Ga. 84.
Residence, removal from State ends homestead 88 Ga. 84. Removing residence from State, terminates right of family to homestead previously allowed 73 Ga. 423 87/762 91/368.
Sale, where pending application for homestead, the lands are sold by sheriff
to one having notice, lands recovered with rent: 68 Ga. 281 see also 69 Ga.
Personalty sold by sheriff subject to exemption right, recoverable though
739.
pending application failed, if subsequent application succeeded aliter, if sale
subject to pending application: 79 Ga. 354. After termination of homestead,
father and mother being dead, children may recover property illegally sold
by sheriff 95 Ga. 788. Where applied for, sheriff sells subject to homestead
if granted
91 Ga. 132. Purchaser at judicial sale pending application for exemption, with knowledge of application, takes subject to right of exemption
recoverable by trover: 75 Ga. 697; purchaser gets title taking effect on termination of homestead 86 Ga. 697. Homestead sold with ordinary's approval,
reversion in hands of purchaser liable to fi. fas., etc., against head of family,
although not liable where homestead held by family 69 Ga. 476, 477. Deed by
head of family, of homestead lands, conveys no title, nor could recovery
against grantor individually be had thereon: 68 Ga. 490. 'That beneficiaries
used proceeds of illegal sale, not bar recovery of lands 85 Ga. 267 wife's warranty not estop her from recovering: 85 Ga. 267. Money paid set off against
mesne profits 85 Ga. 267. Head of family conveys to sole beneficiary, marries
and has children homestead right of second wife and children not defeated
93 Ga. 819. Homestead not alienable by husband even to wife, the sole beneficiary 89 Ga. 612.
See notes to section 2847.
Second homestead, homestead for wife and daughter having terminated,
second homestead allowed for second wife and family 75 Ga. 813. Homestead
granted under Constitution of 1877, although exemption previously granted by
bankrupt court for full amount under Constitution of 1866 76 Ga. 667.
Subsequent acquisition, exemption cannot cover property bought subser
quent to application 65 Ga. 326.
Supplies furnished planter to make crop are in nature of purchase-money
and material furnished therefor, homestead in crops liable: 69 Ga. 742.
Tax-collector, comptroller-general's execution against defaulting tax-collector and sureties leviable on homestead 66 Ga. 119.
Taxes, homestead property liable for taxes of head of family 80 Ga. 25.
Title, the taking of homestead in land did not strengthen title to said land
of one claiming under the taker: 88 Ga. 505. One having no title may homestead lands in possession crops raised thereon exempt, though owner may assert title to land 91 Ga. 198. No present interest in land beyond possession
requisite to sustain claim of exemption as against debt inferior to exemption
right 87 Ga. 108.
:

:

:

;

;

;

;

:

:

;

:

:

:

;

:

:

;

:

:

:

:

:

:

;

:

:
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Application and schedule.

Widow, application of husband and father not survive to representatives
widow and children may be subrogated to his rights 68 Ga. 281. Widow, in
:

head of family of minor children, having husband's lands homesteaded,
homestead void as to children's interest: 75 Ga. 680. Widow, in 1874, taking
homestead in husband's lands, children arriving at age cannot recover their
parts 92 Ga. 340. Widow taking homestead as head of family and guardian
for minors, inlands of husband, effect: 82 Ga. 616; children coming of age,
homestead in their shares terminated 82 Ga. 616 40/439 44/603 59/862 63/561
69/60 77/1 81/370 75/688 40/555. Testator's widow, entitled to homestead
in his realty, for benefit of herself and his children by a former marriage: 86
Ga. 576. Set apart to widow and children out of husband's property devised to
widow for life in trust for children, husband's creditors objecting: 76 Ga. 627.
Wife not entitled to homestead out of her own property here, husband being
71 Ga. 495.
alive
74 Ga. 823 unless she is living separate from husband
Where husband is invalid and indigent, his wife, on whom their minor daughters are "dependent," though not head of family (see 62 Ga. 352), may homestead her property. Daughter ceasing to be "dependent," homestead ends
90Ga.781.
1869, as

:

:

;

;

:

;

;

;

;

;

;

:

;

SECTION

2.

APPLICATION AND SCHEDULE.
§2828.

Actsms-9,

(2003.) Application, hoiv made.

Every person seeking the benefit of exemptions provided in thei876,p.
Constitution, shall apply by petition to the ordinary of the county 28
in which he resides, or in which minor beneficiaries reside, where
1.

-

the application

is

made

for their benefit, stating for

whom

the ex-

emption is claimed; if by the head of a family, stating the names
and ages of the family; if by a guardian or trustee of a family of
minor children, stating the names and ages of the minor children;
if by or for any aged or infirm person, stating the age of the person
and the character of the infirmity; and if by a person having the
care and support of dependent females, stating the names and ages
of the females, and how dependent, and stating out of what and
whose property exemptions are claimed, and complying with all the
requirements of the laws for setting apart and valuation of homesteads and exemptions in force at the time of the ratification of
the Constitution, to which laws all subsequent proceedings before
the ordinary or under his direction shall conform, except as otherwise provided in this Article.
2.

The applicant

shall also

accompany

his petition with a sched-

minute and accurate description of all real and personal property belonging to the person from whose estate the
exemption is to be made, so that persons interested may know
exactly what is exempted, and what is not; and also with a list of
his or her creditors and their post-offices, if known, which must be
sworn to by the applicant or his agent.
ule containing a

^
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Application and schedule.

3.

For a failure to comply with this section, either in the original
amended petition, which may be amended at any time

petition or

prior to the final proceedings before the ordinary, the ordinary shall

dismiss the petition.
4.

The applicant

shall apply to the said ordinary for

the county surveyor, and

an order to

some other surveyor, to
by the Constitution, and to make a
the same, which order the ordinary shall issue at once and
if

there be none,

lay off his homestead allowed
plat of

give to the applicant.
Notes from Code of 1882 :
sustained to an application as not show-

Where demurrer should have been

ing applicant head of a family: 40 Ga. 173.
Purchaser buying homestead at
public sale with notice of application for, buys subject thereto: 40 Ga. 297;
44/603. Trustee appointed by court may apply for minor children 40 Ga. 555.
:

must be made

county of applicant's residence: 41 Ga. 128.
Amendment to application for, should have been allowed 45 Ga. 553. "Wife
entitled to, averring her citizenship in application for herself and children
and refusal of husband to apply 59 Ga. 355. Record should show out of whose
property applicant seeks the homestead 61 Ga. 105. A woman as head of a
family not describing the kind of family, does not avoid it: 59 Ga. 235.
Schedule of personalty not needed, where realty only asked 46 Ga. 656.
Application

in

:

:

:

:

Amendment,

Notes from decisions since Code of 1882 :
in 1883, of homestead granted in 1868, so as to state residence of

applicant and that he was head of a family: 72 Ga. 239. Amendment contemplated is one adding to, not taking from schedule. Property erroneously included, should file new application, cannot amend by striking: 84 Ga. 199.
Beneficiaries, in 1873, not necessary to set out

669

;

names and ages

of: 67 Ga.

see also 95 Ga. 417.

Creditors, failure of application to state out of whose property exemption is
claimed invalidates it as to. Yet wife's application bound acquiescing husband
and his heirs: 78 Ga. 209; see catchword "Ownership," hereafter.
Evidence, order to surveyor not appearing on face of record but on minutes,
record of homestead admissible evidence 69 Ga. 60.
Head of family, under Constitution of 1877, application must state whether
claimed as head of family, etc., or in what capacity; defect not cured by
parol in claim case: 67 Ga. 728. Under Act of 1868, petition unnecessary, or
that it should state that applicant was head of a family 72 Ga. 239. Sufficient
statement, prima facie, that applicant was head of family, as contemplated by
Act of 1868, etc. 92 Ga. 366.
Jurisdiction, presumption is in favor of local jurisdiction of ordinary granting exemption 80 Ga. 595 see also 94 Ga. 515.
Levy, application for homestead made prior, levy not prevent grant thereof:
7 1 Ga. 697.
:

:

:

:

;

Levy pending application, where pending application part of personalty in
schedule levied on under distress-warrant, and before sale homestead granted,
pi'operty not subject to sale: 69 Ga. 739.
See catchword "Sale" under section
2827.

List of creditors, slight misnomer of partnership creditor in list furnished
ordinary will not vitiate homestead proceedings: 80 Ga. 595. Homestead applied for by wife out of husband's estate, void as to creditor omitted from list
and not notified 83 Ga. 297 see also 68 Ga. 635. Where one partner named
:

;
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§§2829, 2830

Application and schedule.

schedule as creditor and served with notice, firm not bound: 69 Ga. 842.
Ordinary is required to approve schedule and plat, not application for
homestead 85 Ga. 687.
Ownership, application of wife must affirmatively show out of whose property exemption claimed: 65 Ga. 347. Application by husband, not stating
ownership of property, not invalid; otherwise as to application by wife 67
Ga. 669 71/495 see also 62 Ga. 568. Not fatal defect that head of family did
not allege out of whose property homestead sought 68 Ga. 459 74/320. Creditors not affected where application fails to state out of whose property exemption claimed 78 Ga. 209. Wife's application here did not sufficiently
state out of whose property homestead sought 70 Ga. 588. Allegations sufficient here 93 Ga. 819. Wife's application failing to show that property was
husband's, affidavit verifying schedule so showing, cured defect. Such affidavit was part of the proceedings: 73 Ga. 189.
Petition, signed by attorney and verified by applicant, not void nor void for
failure to allege age of wife. Petition here sufficiently explicit as to who were
the intended beneficiaries 68 Ga. 324.
Presumptions, residence in county, that applicant head of family, issuance
of order to county surveyor, all presumed in support of ordinary's jurisdiction,
when 94 Ga. 515.
Venue, county of applicant's residence sufficiently set forth: 67 Ga. 669.
in

:

:

;

;

:

;

:

:

:

;

:

:

(2004.)

§2829.

Homestead in

different

counties.

Whenever the Apc

^

869 -

is not possessed of sufficient amount of realty, situated
county of his residence, he may embrace within his application tracts of land situated in other counties than that of his
residence; and in such case the ordinary before whom said applica-

applicant

in the

tion

is

made

shall cause the survey, valuation

and plat of said lands,

lying in counties other than the residence of the applicant, to be

made by

the county surveyor of the county where said lands are

situated.

§2830. (2005.) Schedule must be full;

effect

of fraudulent omission.

A

duty of each and every person who claims the^
benefit of the exemption allowed in this Article, as the allowance is a liberal one, to act in perfect good faith; and as it is
in the power of the debtor, claiming the exemption of personal
property, to conceal part of his property or money, and to claim
the balance as exempt, it shall be the duty of such debtor, when
he takes steps in the court of ordinary to have said exemption
of personal property set off to him, to make a full and fair
disclosure of all the personal property, including money, stocks
and bonds, of which he may be possessed at the time, and all
such money or property which he may hold in excess of the said
exemption shall be subject to levy and sale for the payment of his
just debts, and if the money, or other personal property of which
he is possessed at the time of his said application, or at the
time he obtains the order of court setting off the property exempt, is fraudulently concealed, or is not delivered up for the benefit of his creditors, no exemption shall be made in his favor till
It shall be the

^

s

l^l^

2695-
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it is

so delivered up;

and

all orders of

court obtained by the fraudu-

lent concealment of property as aforesaid, or obtained while the

debtor had personal property, money, stocks or bonds, which he
kept out of the reach of the levying officer, or did not in good faith

up for the benefit of his creditors, shall be null and void
no effect, and the property set off to the debtor by such
order or judgment shall be subject to levy and sale, as if no such
order or judgment had been rendered; and all property in which the
debtor shall have invested the money, stocks, bonds or personal property, fraudulently concealed by him, or kept out of the reach of his
creditors, shall be subject to levy and sale, and liable to be sold for
the payment of any debt then in existence. The debtor guilty of
willful fraud in the concealment of part of his property from his
creditors, of which he is possessed when he seeks the benefit of the
exemption, shall, on account of his fraud, lose the benefit of such
exemption, and his property shall be subject to the payment of all
just debts which he owed at the time such fraud was committed;
but the property, when once set off to him by order of the court,
shall be exempt, as against all debts contracted after that time, but
not as against pre-existing creditors whom he has attempted to
defraud by failing to give up to his creditors all property in his

deliver

and

of

payment

possession, subject to the

of his debts, at the time he

applied for the benefit of the exemption.
Schedule should describe personal property with reasonable certainty, but
it collaterally for failure to: 41 Ga. 196.
Application
for personalty as exempt, wife bound by husband's fraud and concealment:
43 Ga. 319. Executor of creditor by will alleged fraud of defendant in leaving
out of his schedule notes and accounts: 55 Ga. 340; 47/474. Full and fair disclosure of personalty must be made, otherwise it is fraudulent 62 Ga. 23-29.
Partner asking exemption from partnership assets, it appearing that, shortly
before, firm had large property burden on applicant to account for property
68 Ga. 32.
Fraud to represent one's self as head of family, untruly: 77 Ga. 683.
Homestead refused if applicant withhold money "needful to employ attorneys, pay licenses, etc." "Must come in with clean hands" section not violative of constitutional right to exemption 79 Ga. 614.
Sale of scheduled property and money not turned over, sufficient to defeat
application 84 Ga. 199.
creditor cannot attack

:

:

;

;

:

:

SECTION

3.

NOTICE TO CREDITORS.
Acts

1868,

1871-2, p.53.

§2831. (200C.) Notice of application, how published.
When said
BC ho(l u le has been filed, and application made, the ordinary shall

publish in the gazette where the orders are usually published, not

more than

twice, a notice as follows:

"A. B. has applied

for

exemp-
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§§2832, 2833

Notice to creditors.

and setting apart and valuation of homestead,
day
on the
will pass upon the same at
o'clock

tion of personalty,

and

I

of

,

,

18

—

,

at

so that all persons

my

office,

may know

C. D., Ordinary;" filling said blanks

the time for action by the ordinary

on said petition.

When notice should have been given 47 Ga. 504. Where no proper notice
served or published, and when not waived 60 Ga. 462.
If ordinary absent from county on day fixed, cannot subsequently, without
notice, grant homestead 67 Ga. 368.
Presumed that ordinary gave notice before granting homestead, in absence
of contrary proof: 69 Ga. 60.
:

:

:

In addition to the notice by publi- Act|g1876
cation required to be given by the preceding section, the applicant
or his agent shall give notice in writing of the filing of such application, and of the day of hearing the same, to each of his creditors
residing in the county, at least five days before the hearing, which
notice shall be served personally, or by leaving a copy at the residence or house of business of his creditor, and the fact of such
notice shall be verified by oath of the applicant or his agent.
Said
applicant shall also notify creditors residing out of the county of
his application, by preparing written notices of his application and
the day of hearing, which notice shall be delivered by him to the
ordinary, with stamped envelopes, and shall be by said ordinary
directed and mailed to said persons so residing out of said county, if
the residence of such creditors be known to the petitioner, at least
fifteen days before the day of hearing.
§2832. (2006 a.)

Other notice.

>

Notice to non-resident creditor sufficiently shown here, on presumption that
ordinary did his duty in mailing notice: 68 Ga. 324.
Where homestead void as to certain creditor for want of notice, head of
family may reapply as against him 68 Ga. 635.
Where notice was defective in failing to designate time for hearing application and in describing applicant as "R. J. Smith" instead of "J. P. Smith":
60 Ga. 463.
Where debtor of firm named in his schedule one of partners as his creditor
and served him with notice, firm not bound: 69 Ga. 842; see also 47 Ga. 504.
Application approved, presumption is that creditors were- duly notified.
Proceedings failing to show such notice not inadmissible 72 Ga. 478.
:

;

:

Time of hearing application. The time fixed by said Acts 1876,
notice shall not be less than twenty nor more than thirty days from
§2833. (2007.)

the date of the order of the ordinary to such surveyor.
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p. 28.

8

1,
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4.

approval of plat and application.

SECTION
SURVEYOR

ART.

4.

RETURN; APPROVAL OF PLAT AND APPLICATION.

and liability. The surveyor to
whom said order shall be delivered by the applicant, shall lay off
the homestead on or out of the land claimed by the applicant, and
make a plat of the same, and make an affidavit that the same is
correctly platted and laid off, and its value, and return the same to
the ordinary before the day appointed in the order for passing upon
said application.
Should any county surveyor fail to comply with
his duty as prescribed in this Article, he shall be, by said ordinary,
punished for a contempt of court.
§2834.

(2008.)

Surveyor's duty

Omission of surveyor to swear to plat, amendable on appeal 61 Ga. 385.
That return appeared to have been made on day set for hearing, not render
proceeding void, but time allowed to investigate return 68 Ga. 324.
Homestead set apart before surveyor's return filed and sworn to, invalid:
:

:

76 Ga. 35.

Surveyor's affidavit that plat "is a correct plat," sufficient under this sec85 Ga. 267.

tion

:

Eeturn by surveyor must have written
dinary to approve homestead 85 Ga. 340.

affidavit attached, to authorize or-

:

Administration of oath presumed, where beneficiaries have remained undisturbed for twenty years: 94 Ga. 515.
Acts

1877,
p. 18.

§2835.

(2009.) Application for homestead, how approved,

etc.

If,

at

the time and place appointed for passing upon said application, no

by any creditor of the applicant, the ordinary shall indorse upon said schedule and upon said plat: "Ap," filling the blanks, and shall
18
proved this the
day of
sign the same officially, and hand the same to the clerk of the superior court of his county, who shall record the same in a book to
objection shall be urged

,

I

S/,

i

A

•

*

—

be kept for that purpose in his office, which record or a certified
transcript of the same, shall be competent evidence in all the courts
of this State.
Application granted and approved by the ordinary, not alleging he was
head of a family not void, it appearing for their use: 56 Ga. 520. Certified
copy of, approved by ordinary, not admissible except as secondary evidence.
See Acts of 1877, page 18: 60 Ga. 115, 116. Property conveyed to wife pending
her application for homestead, made it of no effect: 61 Ga. 451.
Homestead proceedings presumed to be regular: 85 Ga. 267.
Plat of homestead not required to be recorded in county where land lies,
but only in county where proceedings had 85 Ga. 267.
Ordinary is required to approve schedule and plat, not application for home:

stead

:

85/687.

Original homestead papers best evidence: 85 Ga. 687.

Granted in 1868, recorded in 1877, and record-book
homestead bad nevertheless: 95 Ga. 415.

lost,

subsequent waiver of
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Objections,

;

9,

ART.

1,

SEC.

and

§§2836-2838

approval of plat and application.

how and when made.

Should any cred-

itor of the applicant desire to object to said schedule, for

sufficiency

4.

fullness, or for fraud of

any kind, or

want

Act

1868 '

f8

of

to dispute the

valuation of said personalty, or the propriety of the survey, or the
value of the premises so platted as the homestead, he shall, at said

time and place of meeting, specify the same in writing.

When creditor cannot attack collaterally the judgment of the ordinary
approving the application 41 Ga. 196. By purchaser of land, at sheriff's sale
under creditor's judgment: 43 Ga. 418. Parties contesting over a homestead
right, concluded by ordinary's decision, where in jurisdiction: 44 Ga. 663.
Objections to personalty by another creditor on day for trial of objections to
realty: 47 Ga. 250. Where money refused to be paid to plaintiff in mortgage
homestead: 47 Ga.
fi. fa. wrongfully, he having had no notice of granting a
504.
No injunction necessary against taking homestead in partnership assets
59 Ga. 398. Where injunction was sustained against collection of judgment,
in view of final decision of Gunn vs. Barry 49 Ga. 383.
:

:

In superior court on appeal, objectors entitled to open and conclude: 79
Ga. 614.

Purchaser at execution sale of land afterward sought to be homesteaded
in Ji. fa., subrogated to rights hereunder of creditor of applicant:
74 Ga. 545.

by defendant

made, when. In all cases Apctf9m8 9
the return of the surveyor, as required by law, shall be made to the
ordinary at least five days before the time appointed for passing upon
the application for exemption, in which he shall state, on oath, the
value of the realty platted by him for exemption; and it shall be a
valid ground of objection to the propriety of any survey, that the
same has been so made as to unjustly or needlessly injure the value
of any land left unexempted, by a disregard of the shape and location of the entire tract.
§2837.

(2010a.) Surveyor's return

~

to

be

Upon objection made as ^J^^fg
§2838. (2011.) Appraisers and appeals.
provided for in section 2836, unless the applicant shall so alter $ 4454
said schedule or plat, or both, as to remove said objections, said
ordinary shall appoint three disinterested appraisers to examine
the property concerning which the objections are made, and to
value the same, and on their return (which shall be made under
oath), if either be found to be too large, such alterations shall be
made in such schedule, and in such plat, as the ordinary may deem
proper to bring the same within the limits of the value allowed by
the Constitution, and he shall then and there approve said schedule
and said plat as required by section 2835 of this Code, and hand
the same to the clerk of the superior court of his county, who
shall record the same as required by said section 2835.
Either
party dissatisfied with the judgment, shall have the right to appeal
under the same rules, regulations and restrictions as are provided
by law in cases of appeal from the court of ordinary.
-

'
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property.

Return of appraisers and approval of ordinary unappealed from, conclusive
upon applicant: 53 Ga. 408. An appeal discretionary with the jury to sustain
ordinary in value or number of acres for homestead 49 Ga. 40, 41 43/318.
On appeals from court of ordinary the investigation is de novo 40 Ga. 173.
:

;

:

Objections to schedule should be plainly set forth in writing: 40 Ga. 439.
certiorari to superior court, correct errors of ordinary: 45 Ga. 483-485.
Applicant may amend his petition by inserting new right, on appeal to superior
court: 45 Ga. 553.

May, by

SECTION

5.

TOWN PROPERTY.
Acts 1868,
1876, p. 48.

$2870.'

Town

how exempted. If the applicant
town property, exceeding in value the amount of exemption which he claims, and to which
he may be entitled in realty to complete his legal exemption, and it
cannot be so divided as to give an exemption of that value, the ordinary may pass an order that, should said property (describing the
same) be thereafter sold by virtue of any order, judgment or decree
of any court in this State, so much of the proceeds of such sale as
may be necessary to make up, when added to his other exempted
property, if any, the full amount of the exemption allowed by this
§2839. (2012.)

property,

seeks to have an exemption set apart out of

Article shall be,

by the

officer

making

sale,

paid over to the ordi-

nary, to be invested by some proper person appointed by the ordinary, in property selected by the applicant, which shall constitute the exemption of said applicant, or a part thereof, as the case

may

be,

when

said order

and the deed of reinvestment

shall have

been recorded by the clerk of the superior court.
Appraisers' return and approval of ordinary unappealed from, conclusive as
Proceeds of town property
53 Ga. 407, 408.
on which homestead taken without proper notice, held as against mortgage./?.
To be a homestead as long as the family relation
fa., wrongfully: 47 Ga. 504.
existed 47 Ga. 629-632. Certiorari remedy for errors and proceedings under
this section: 45 Ga. 484. Illegality not allowed against sale of homestead in
the town of Greensboro, against mortgage ft. fa.: 61 Ga. 204, 205.
to city property for a homestead

•

:

:

Verdict finding subject to execution, interest of defendant in certain property in which homestead claimed, covers interest above homestead only: 86
Ga.

A

ct 1868,
P 29
$2871.

127.

Should any
officers.
upon being shown a certified copy
of the order of the ordinary, mentioned in the preceding section,
fail to retain and pay over to said ordinary said proceeds, as required in said section, or should any ordinary receiving the same
fail to appoint said person to have the same invested, and turn over
the proceeds to him, said officers and their securities, respectively,
§2840. (2013.) Liability of ordinary and other

ministerial officer of this State,

415

FOURTH TITLE.— CHAP.
Exemption

of

money.

9,

ART.

1,

SECS.

Rights of wife and children,

shall be liable to said applicant for said

how

6, 7.

§§2841-2848

protected.

money, and twenty per

cent, interest thereon, while they, respectively, wrongfully withhold

any part

the same, or

thereof.

SECTION

6.

EXEMPTION OF MONEY.
person applies A s ^[_
187o p 21
for exemption of personalty, and said personalty sought to be
exempted consists wholly or in part of cash, before the same shall be
allowed finally, it shall, under the direction of the ordinary, be
invested in such articles of personal property as the applicant may
§2841. (2016 a.)

When any

Cash, how exempted.

^

'

-

and when so invested and returned by schedule, with or
without other property, as the law requires, shall constitute the
exemption of personalty, and in no case shall the allowance of cash
without such investment be a valid exemption.
desire,

Rule stated

:

69 Ga. 186.

Money held by garnishment could not be

invested and exempted as against
debt prior to 1877 70 Ga. 650.
Converting creditor cannot demand investment of damages recovered: 77
Ga. 130.
Share of partner in money in hands of receiver of partnership, cannot be
exempted for such partner until receivership expenses paid: 93 Ga. 613.
:

SECTION

7.

RIGHTS OF WIFE AND CHILDREN,

HOW PROTECTED.

when separate from husband.
When husband and wife are in the state of separation, and the
minor children reside with the wife, or by the law she is entitled
to their possession, or the court awards them to her, the wife is
the head of the family in the contemplation of the homestead and
exemption laws, and as respects her separate property, may have it
§2842.

(2019.)

Homestead

to

wife

Acts

mo,

set apart.

Wife cannot take homestead out of her own property, unless living separate
from husband: 71 Ga. 496.
Not ordinarily entitled to homestead out of own property: 74 Ga. 823.
Where husband invalid and indigent, and there are minor daughters dependent, she may homestead her own property: 90 Ga. 781.

Husband or guardian refusing, who may apply, ^^ITth
Should the husband refuse to apply for the exemption, his wife, or
any person acting as her next friend, may do the same, and it shall
§2843.

(2022.)

-

2844-2846

FOURTH TITLE.— CHAP.
Rights of wife and children,

9,

ART.

SEC.

1,

416

7.

how protected.

done by the husband. Should any trustee or
guardian of a family of minor children fail to apply for said exemption, the ordinary may, upon application of any next friend for the
minors, allow him or her to act in lieu of such trustee or guardian,
and this shall be as binding as if done by the said guardian or
be as binding as

if

trustee.

Homestead obtained by the wife under State law did not avail, her husband
having been declared a bankrupt: 61 Ga. 223, 224. Wife's application for self
and children should show out of whose property, and who is her husband: 61
Ga. 105. If husband object, no homestead can be carved out of the estate by
any one: 55 Ga. 182, 183. Wife obtaining, out of individual real estate of a
firm established prior to 1868, husband consenting: 63 Ga. 586.
Application must state ownership of property: 62 Ga. 568; 67/669; 71/495.
Wife's application here did not sufficiently state out of whose property
homestead sought: 70 Ga. 588.
If husband objects, wife's right denied: 68 Ga. 283.
Homestead at instance of first wife may be enjoyed by second wife: 72
Ga. 668.
Widow may obtain homestead, against objection of husband's creditor, in
husband's property devised to her for life in trust for children 76 Ga. 627.
Wife asking homestead in lands as property of her husband, inconsistent
with her assertion of title 91 Ga. 367.
Allegations here sufficient to show that property was husband's, and husband not appearing and objecting, his assent presumed 93 Ga. 819.
:

:

:

Acts

1894,
p. 93.

§'2844.» When sale may be made upon application of beneficiaries.
Whenever any property has been set apart, and the beneficiaries
desire the same sold for reinvestment, and the debtor fails or refuses

to join with the beneficiaries in the application to have it sold for

reinvestment; or where a divorce has been granted the wife, and
the homestead property sought to be sold for reinvestment has been
awarded to the wife for the support of the wife and her children, the

proceedings shall be in all respects as binding upon all parties as if
the debtor or husband had joined with the beneficiaries in such
application.
Acts

1868,
p. 29.
1870, p. 72.

whom paid. In
the ordinary can be demanded as

§2845. (2023.)

approval of

Costs,

by

cases,

all

before the

hereinbefore provided,

the applicant shall pay to the ordinary the cost of said proceedings,
including the clerk's cost for recording the same. He shall be

bound

for such cost

if

he approves the same.

If

any person filing
same sus-

objections to said schedule or plat shall fail to have the
tained, he shall
Acts

1868,
p. 29.
1869, p. 25.
1876, p. 49.

pay the cost

§2846. (2024.) Property

set

of said proceedings.
apart,

how

vested.

Property set apart

and minor children, or for minor children
upon the death of the wife or her marriage, when set
apart to her alone, and upon majority of the minor children or
their marriage during minority, when set apart for minor children,
and upon the death or marriage of the wife and majority or marfor a wife or for a wife

alone, shall,

FOURTH TITLE.— CHAP.
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9,

Rights of wife and children,

riage of the

ART.

1,

SEC.

§2846

7.

how protected.

minor children, when set apart to wife and minor
from which it was set apart, unless

children, revert to the estate

sold or reinvested in pursuance of the provisions of this Article,

when the same

provision as to reversion shall follow all reinvest-

ments, unless the fee simple

sold as herein provided.

is

See notes to section 2866, and general note thereafter.
See notes to section 2827, and general note thereafter, catchwords "Title"
and "Trust Estate."
Homestead for wife and daughter having terminated, second homestead
allowed for second wife and family 75 Ga. 813.
Homestead having ceased, land sold by father to son, possession by latter
for four years bars judgments: 85 Ga. 646.
Exemption of land taken by father for benefit of minor son, ceases when
son reaches majority 85 Ga. 646.
Homestead taken for wife and minor female grandchild, dependent, continues after death of wife so long as grandchild dependent 68 Ga. 490.
Conveyance of homestead by husband and wife, valid after termination of
homestead, against beneficiaries: 91 Ga. 546, 550.
Homestead set apart to a widow for herself and children from husband's
estate, continues during minority of children and during her widowhood: 69
Ga. 60.
Second wife becomes beneficiary of homestead created for first wife 72
Ga. 668.
Pending homestead estate under Constitution of 1868, property not subject
to debt contracted since 1877, though head of family dead, some of beneficiaries being still minors
74 Ga. 832.
Widow in 1874 taking homestead in husband's lands, children arriving at
age could not recover their parts 92 Ga. 340.
Widow taking homestead as head of family and guardian for minors in
lands of husband, effect; children coming of age, homestead in their shares
terminated 82 Ga. 616.
Where father obtains homestead and afterwards marries, wife becomes
beneficiary, and homestead does not terminate upon children arriving at majority: 80 Ga. 289; 80/328.
Homestead under Constitution of 1868 continued so long as family exists,
and new homestead under Constitution of 1877 was a nullity: 80 Ga. 333.
Homestead continues so long as head of family has wife or minor children,
whether original beneficiaries or not 93 Ga. 822.
Imbecility of minor beneficiary, as to which application is silent, not extend homestead beyond majority 87 Ga. 130
neither will dependency of
unmarried daughter 88 Ga. 237 89/185.
Homestead set apart to wife out of husband's property continued after his
death until her death, reverted then to his estate, and descended thence to
his children by former wife: 89 Ga. 612.
Homestead for wife and granddaughter, after deatli of man and wife, terminated when granddaughter came of age, although latter in dependent condition: 91 Ga. 546.
Homestead, after husband's death, set apart to widow as year's support,
lesser estate merged in greater and title became absolute: 85 Ga. 731.
As against creditors, homestead does not terminate during life of widow
86 Ga. 576. So also as against children after they come of age 92 Ga. 340.
After divorce, wife's interest in homestead on husband's property ceases:
86 Ga. 591.
:

:

:

:

:

:

:

:

:

:

;

;

:

:
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Sale, reinvestment,

Land
title,

9,

ART.

SEC.

1,

418

8.

and income.

levied on and sold, pending application for homestead, purchaser gets

to take effect on termination thereof: 86 Ga. 697.

See catchword "Sale" under section 2827.
Homestead not alienable by husband even to wife
89 Ga. 612.

Removal from State terminates homestead:

who was

88

sole beneficiary

Ga. 84; 73/423; 87/762;

91/368.

SECTION
SALE, REINVESTMENT,
Acts

1876,

T^oo
$5920.

8.

AND INCOME.

§2847. (2025.) Exempted property, how sold for reinvestment.
1-

Whenever the debtor and his

wife, if any, shall jointly desire the

property exempted, whether real or personal, to be sold for reinvestment, the application must be made to the judge of the superior court
of the county where the debtor resides, or the property is situated, un 7
less such judge is disqualified, when application may be made to the
judge of the superior court of an adjoining circuit, for the sale
thereof, and the judge may, upon proper showing, either in term or
vacation, order a sale of the property, and the proceeds shall be reinvested upon the same uses.

The sale shall operate to pass to the purchaser the entire interest and title of the beneficiaries in the exempted property, and also
the entire interest and title owned, before the exemption was made,
by the party out of whose estate the property was so exempted.
3. The purchaser shall receive the property and hold the same, as
to all liens thereon against the original debtor, with the same exemption therefrom, and for the same length of time as was allowed
to said original debtor before such sale; and by consent of all lien
creditors, the liens of such creditors may be, by such order, divested
and transferred to such newly acquired property.
4. A trustee or guardian of minor children, for whose benefit prop2.

erty has been exempted,

may

apply for an order of sale under the

foregoing provisions; but all persons interested shall be parties to
the proceeding.
5. Said judge shall order the entire proceedings recorded on the
minutes by the clerk of the superior court of the county in which
the parties applying for the order of sale reside, and where land
is sold, in the county where the land is situated; and said judge
shall have all the power of a chancellor to provide the means and

mode
6.

and reinvestment, as aforesaid.
The provisions of this section shall apply
of sale

homestead or exemption

set apart

under

to the sale of

any

the Constitution of 1868.

FOURTH TITLE.— CHAP.

419

Sale, reinvestment,

9,

ART.

1,

SEC.

8.

§

2848

and income.

A3 to purchaser's status where homestead sold with ordinary's approval
under old law 69 Ga. 476, 477.
Where homestead is sold for purpose of removal to another State, and reinvestment there, debtor's reversionary interest, in hands of purchaser, subject to levy and sale 73 Ga. 422.
Homestead policy of State, discussed. Purchaser subrogated to debtor's
rights. Purchaser chargeable with such notice as homestead proceedings
:

:

give

:

(Citing 60 Ga. 624

73 Ga. 422.

Head

of family not enjoined

tions here

:

;

69/476.)

from applying for leave to

sell,

under allega-

72 Ga. 668.

Purchaser at reinvestment sale, sued for purchase-money, cannot set off
claim against head of family or beneficiary 74 Ga. 541.
Order for sale hereunder, admissible in suit for purchase-money against
purchaser at sale, whether copy of homestead application attached to petition
for sale, or not 74 Ga. 541.
Order for reinvestment granted after husband's death, valid, there being
still beneficiaries
sale divested claims of heirs 78 Ga. 209.
After sale for reinvestment, liens of creditors not being transferred, creditor could not levy and sell reversion, subject to homestead, before termination of homestead estate: 79 Ga. 116.
Act of 1878 applies to homestead set apart before its passage that debt
arose prior to 1878 gives creditor no right to levy on and sell reversion before
homestead terminates: 79 Ga. 121.
Sale by husband and wife without sanction of court, void: 80 Ga. 330.
Children not necessary parties to application by parent for reinvestment of
homestead property 81 Ga. 370.
Both judicial order and wife's consent essential to sale. Both will not
authorize mortgage by husband.
Wife having made such mortgage, not
estopped to deny its validity 83 Ga. 712.
That beneficiaries of homestead used proceeds of illegal sale thereof, not
bar recovery of land. Money paid for homestead illegally sold, may be set off
against mesne profits, when 85 Ga. 267.
Wife making warranty deed to homestead, not estopped from recovering
land, under homestead right: 85 Ga. 267.
See catchword "Sale" under section 2827.
Land paid for with homestead land is homestead property, though the deed
thereto be taken in name of husband: 87 Ga. 584; 78/767; 53/257; 54/168;
:

:

:

;

;

:

:

:

59/861

56/577

;

;

63/393.

Mortgagee stands on same plane with purchaser

:

87 Ga. 584

;

citing 41

Ga. 202.

Husband could not be estopped by
By sale under this section, liens
simple

title: 87

Where
paper

his own private sale: 87 Ga. 584.
follow proceeds and purchaser gets fee

Ga. 592.

wife's creditor charged with notice of homestead, though formal

title in

wife

:

87 Ga. 585.

§2848. (2026.) Rents and profits, how disposed of.
All produce,
rents or profits arising from homesteads in this State shall be for

the support and education of the families claiming said homesteads,
shall be exempt from levy and sale, except as provided in the

and

Constitution.

Tenant not entitled to exemption out of crop until landlord paid his rent,
where a proper defense made 41 Ga. 95 43/339, 623. Crops, proceeds of land
;

;

Acts

i860,

f§

FOURTH TITLE.— CHAP.

2849, 2850

Levy and

sale,

when

9,

ART.

1,

SEC.

420

9.

allowed.

a homestead, exempt also from levy of ordinary fi. fas.: 46 Ga.
proceeds of homestead, invested wrongfully in other land, were
Where the suit should have been against
liable to creditors 54 Ga. 515, 516.
trust estate, to subject it for improvements 59 Ga. 330. Where homestead
exchanged, the reinvestment still retaining the homestead character: 56
Ga. 577.
Forfeiture to be paid by lessee of homestead, part of profits of homestead
estate 85 Ga. 687.
Beneficiaries who during minority were wrongfully deprived of rents from
homestead lands, cannot after majority recover such rents: 94 Ga. 523.
See catchword "Increase" under section 2827.

on which

302.

is

When

:

:

:

SECTION

9.

LEVY AND SALE, WHEN ALLOWED.
Acts^i868,
7

'

2872 '

5913

§2849. (2027.) Levy or sale of homestead

is

trespass.

Any

officer

knowingly levying on or selling property made exempt from sale
(except as provided in the next section) shall be guilty of trespass,
and the wife or family of the debtor may recover therefor for their
exclusive use.
not the only remedy claim may be interposed 41 Ga. 196. Sec57 Ga. 219. Trover may be brought 59 Ga. 240.
Debtor not made party plaintiff: 68 Ga. 772.
Having homestead set apart in land does not give any right against true
owner: 72 Ga. 119.
Forthcoming bond for property levied on, discharged by taking homestead:
72 Ga. 478.
Trespass

is

tion referred to

Acts

:

§2850. (2028.) Homestead, how and when sold by

i87i,

$2873.

:

;

:

when any defendant

in execution has applied for,

officer.

In

and had

all cases

set apart

a homestead of realty and personalty, or either, or where the same
has been applied for and set apart out of his property, as provided
for by the Constitution and laws of this State, and the plaintiff in
execution is seeking to proceed with the same, and there is no property except the homestead on which to levy, upon the ground that

some one of the classes for which the homestead
bound under the Constitution, it shall and may be lawful for such
plaintiff, his agent or attorney, to make affidavit before any officer
his debt falls within
is

authorized to administer oaths, that, to the best of his knowledge
and belief, the debt upon which such execution is founded is one
from which the homestead is not exempt, and it shall be the duty of
the officer in whose hands the execution and affidavit are placed to

proceed at once to levy and sell, as though the property had never
been set apart. The defendant in such execution may, if he desires
to do so,

deny the truth of the plaintiff's affidavit, by
the levying officer a counter-affidavit,

filing

with

FOURTH TITLE.— CHAP.
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Levy and

sale,

9,

when

AET.

1,

SEC.

9.

§§2851-2853

allowed.

See catchword "Sale" under section 2827.
Subject to execution on a debt for the purchase-money, although transferred to third party 39 Ga. 386. Sheriff notified that execution on debt was
for purchase-money, failing to make money, liable: 44 Ga. 14.
Property purchased under sale with notice, purchaser buys it subject to 40 Ga. 293. Section cited order required, where undisposed of levy and claim, to withdraw
claim papers to make new levy 65 Ga. 256. Section cited, when no evidence,
no other property, and no proper affidavit before levy 57 Ga. 219, 220.
Illegality by widow to fi. fa. levied on property homesteaded by deceased
husband, need not state plaintiff had not filed affidavit under this section 65
Ga. 303.
Section inapplicable to debt antedating Constitution of 1868, regardless of
"classes for which the homestead is bound" 74 Ga. 36.
Rules nisi and absolute, also the execution, setting out that debt was for
purchase-money, defendant concluded affidavit under under this section unnecessary 74 Ga. 380.
Counter-affidavit that property exempt, not arrest levy and sale under distress warrant what procedure necessary 75 Ga. 678.
Claim proper defense to levy on homestead without proper affidavit 77
Ga. 467.
Claim, not counter-affidavit, proper mode of arresting levy under distress
warrant, although plaintiff filed affidavit that not exempt: 75 Ga. 678.
Mortgage, rule nisi and rule absolute showing waiver, levy several months
before homestead set apart, affidavit not necessary 83 Ga. 177.
Verdict finding subject to execution, interest of defendant in certain property in which homestead claimed, covers interest above homestead only:
86 Ga. 127.
Judgment founded on attachment against homestead property, on ground
of non-residence of husband, void: 86 Ga. 591.
:

:

;

:

:

:

:

;

:

:

;

:

:

Where bond
for levy,

levy

for titles given, judgment for purchase-money, and deed filed
homestead not defeat judgment. Plaintiff need not file affidavit to

92 Ga. 780

:

Affidavit

;

see also 74 Ga. 380.

must show that no other property upon which

to levy

:

95 Ga. 788

see also 77 Ga. 468.

In cases
where such counter-affidavit is filed, it shall be the duty of the levying officer to suspend further proceedings under such execution, and
return the same together with the two affidavits to the court from
§2851.

(2029.)

Counter-affidavit

suspends proceedings.

Acts

1871-2,

which the execution issued.
Counter-affidavit did not deny truth of plaintiff's affidavit, so as to form
46 Ga. 282, 283.

issue

:

§2852. (2030.) Issue, how tried.

At the

term of the court to Actsgi87i-2,
are returned, an issue shall be
first

which such execution and affidavits
formed upon the same, and tried as in cases of

When

illegality.

the finding upon such Actsum-2,

§2853. (2031.) Effect of the finding.
issue is in favor of the plaintiff in execution, it shall be the

duty of

the levying officer to proceed forthwith with the collection of such

debt by sale of the homestead property, if necessary; and when the
finding upon such issue is in favor of the defendant in execution, it

FOURTH TITLE.—CHAP.

§§2854-2856

9,

ART.

1,

SEC.

422

10.

Receiver for excess.

shall operate to release the

any other right of the
Actsi868,
$§2866*2864

homestead property, without prejudicing

plaintiff.

Noth§2854. (2032.) Other exemptions, not denied by this Article.
n § contained in this Article shall be construed, to prevent any
debtor who does not wish to avail himself of the benefits of this
Article, from claiming the exemptions allowed by section 2866. But
no person who shall be allowed the exemptions under said section
shall take any benefit under this Article.
Nor shall any person
who shall be allowed the exemptions under the law contained in
this Article, be allowed the exemptions under said section 2866,
unless the homestead and exempted property so elected is lost by
virtue of a sale under an outstanding claim, in which event such
election shall not bar an application for a homestead and exemption not liable to such outstanding claim.
*

optional as to whether the statutory or the homestead under section
Code shall be taken 61 Ga. 504.
homestead under the Act of
1845 (section 2866) may be taken, where the one under Act of 1868 was void
It

is

2866 of the

A

:

Homestead of 1868, failing as to fi. fa. for purchase-money,
cannot by bill attempt to take advantage of the other exemption not set apart,
under section 2866 of the Code: 45 Ga. 583, 584.

50 Ga. 218, 219.

SECTION

10.

RECEIVER FOR EXCESS.
Actsi872,
$$4900, 286i.

§2855. (2033.)

Receiver appointed by ordinary, when.

Whenever
realty and

an y person shall make an application for a homestead of
exemption of personalty, and it shall appear by the return of the
surveyor that said applicant has and is the owner of more real estate
than under the law he is entitled to under the provisions of this
Article, it shall be the duty of the ordinary to appoint a receiver to
take charge of the excess and

sell

the same for the benefit of the

creditors of said applicant, under such regulations as are herein-

after set forth.
Receiver properly refused at instance of the minors 72 Ga. 668.
Phases of the jurisdiction hereunder, where wife applies for homestead in
husband's property, discussed: 73 Ga. 727.
Duty of court to appoint receiver without application being made therefor:
:

84 Ga. 199.
Acts

1872,

§2856.

(2034.) Receiver

to

dispose of excess of personalty.

When

upon the application of any person for exemption of personalty as
now provided for by law, and the schedule filed by said person so
applying shall disclose the fact that said person has and is the
owner of personal property in excess of that to which he is entitled,
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9,

ART.

1,

SEC.

10.

§§2857-2862

Receiver for excess.

the excess shall be turned over by the ordinary into the hands of a
receiver, and said receiver shall dispose of the said excess for the
benefit of the creditors of said applicant.

Duty

of court to appoint receiver without application being

made

therefor:

84 Ga. 199.

When a-^ctf^ 872
§2857. (2035.) Sale of realty and disposition of proceeds.
receiver shall have been appointed as provided in the two preceding

'

sections, said receiver shall proceed to advertise the real estate in

the public gazette in which the sheriff's sales of said county are advertised, once a

of the

same

week for four weeks, and

month immediately following

for sale at public outcry,

shall,

on the

first

Tuesday

the advertisement, expose the

and the money arising from the sale
hands of the ordinary

of said property shall be turned over into the
for distribution

among the several creditors of said applicant, said
made according to the dignity of the claims of the

distribution to be
several creditors.

When the property falling in- Apct f4m2
§2858. (2036.) Sale of personalty
to the hands of said receiver is personal, the same shall be disposed

'

.

manner, except that the receiver shall advertise the same
in three of the most public places of said county, for thirty days,
but shall not be required to advertise the same in a public gazette.
Nothing in this Article shall be Apct|41872
§2859. (2037.) Only one receiver.
construed to authorize the appointment of more than one receiver.
A c 872
If no creditors appear and file their
§2860. (2038..) No sale, when.
p ^
claims before the day set apart for the sale of said property, said
sale shall not take place, but the property in excess shall be turned
of in like

fc

'

'

.

over to said applicant.

appointed Apct^ 876
under section 2855 of this Code, good bond and security shall be $4900required pf him by the ordinary for the performance of his duty.
Said receiver shall be subject to rule in the superior court of the
county where appointed, as sheriffs and bailiffs, and shall pay out
moneys received by him, as sheriffs and bailiffs, when there are conflicting claims to moneys in his hands, under rule of said court, and
not under the order of the ordinary; and when there are no conflicting claims, the receiver shall settle all the claims and turn the
excess, if any, to the party legally entitled to the same.
§2862. (2039.) Applicant's right to selection.
The applicant shall Actswra,
be permitted to select the property to be exempted, not to exceed
the amount now allowed by law.
§2861. (2038 a.) Receiver

to

give bond.

When

a receiver

is

'
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Waiver

homestead

of

ART.

9,

1,

SEC.

424

11.

right.

SECTION

11.

WAIVER OF HOMESTEAD RIGHT.

^m
S5914

878 ' 9,

-

Any debtor may,
§2863. (2039a.) Debtor may waive exemption.
except as to wearing apparel and three hundred dollars worth of
household and kitchen furniture, and provisions, waive or renounce
exemption provided for by the Constitution and laws of this State, by a waiver, either general or specific,
in writing, simply stating that he does so waive or renounce such
right, which waiver may be stated in the contract of indebtedness,
or contemporaneously therewith or subsequently thereto in a sephis right to the benefit of the

arate paper.
See general note for heading "Waiver."
Waiver need not be set out in pleadings, but is provable aliunde after judgment: 65 Ga. 676.
Waiver will bind his family, although homestead application pending: 67
Ga. 210.

The $300 worth
fectual

of furniture, etc.,

must be

set aside

by ordinary, to be

ef-

68 Ga. 252.

:

General waiver not good against homestead under Constitution of 1868 but
waiver made prior to 1877 would defeat homestead under Constitution of 1877
69 Ga. 842.
Loan application here, did not contemplate general waiver of homestead
77 Ga. 458, 459.
Waiver by single man will bar his claim of homestead, when he afterwards
marries 79 Ga. 79.
Exemption of cotton can be waived, although produced with labor under
sustenance of exempt provisions 79 Ga. 172.
Milch-cow not embraced in word "provisions" under the Code: 80 Ga. 733.
Aliter, corn on ear in shuck: 88 Ga. 352.
Waiver of homestead in usurious contract, void 77 Ga. 343.
Surety on waiver note released where note tainted with secret usury 91 Ga.
;

:

:

:

:

319,322; 89/115,385.
Though contract infected with usury, if money used to take up waiver
mortgage, subrogated thereto and superior to homestead 84 Ga. 203.
Waiver of homestead in usurious mortgage, void, and mortgage not enforceable until homestead expires: 83 Ga. 343.
Effect of waiver in note and mortgage, on claim based on homestead
granted after note and mortgage executed 93 Ga. 279.
Note, executed by one partner in firm name, waiving homestead, binds all
partners as to personalty of firm 93 Ga. 612.
Granted in 1868, recorded in 1877, and record-book lost, subsequent waiver
of homestead bad nevertheless 95 Ga. 415.
Waiver not subject homestead already granted 95 Ga. 528.
:

:

:

:

:

Act 1878 |9
$$286«, 2854.
"9

§2864. (2039 b.) Debtor

may

select

property not ivaived.

In case of

8UC h waiver, and the levy of an execution by an officer of this State,
it

and his
from levy and

shall be the right of the debtor

select
lars

and

set apart, as free

wife, if he has any, to
sale, three

hundred dol-

worth of household and kitchen furniture and provisions.

If,
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when such

selection

made, the

is

plaintiff in

fi.

fa.

is

of opinion

hundred

dollars, he
the levy
proceed
with
to
may indemnify the
upon some part of said property, or all, if it be incapable of division; and it shall then be the right of the debtor or his wife, if any,
to make and deliver to the levying officer an affidavit, stating substantially that the property selected is not of greater value than
three hundred dollars. Said levy and affidavit shall then be returned

that said property

is

of greater value than three

officer,

to the next

and require him

term of the superior court of the county of the residence

of the debtor, to be tried as cases of illegality, the only issue being the

And

value of the property selected.
for the defendant in

fi.

fa.,

when the

the jury

may

find generally

levy shall be dismissed, or

may

what portion of said property is of the value of three
hundred dollars, which shall be exempted, and the balance shall be
find specifically

sold: Provided,

made by

that the jury,

or

the levy and affidavit,

other tribunal trying the issue

may

assess

damages not exceeding

twenty-five per cent, of the value of the property levied upon, against

the plaintiff in execution, for any levy made, not in good faith for
the collection of the execution, but for the purpose of harassing the
debtor.

SECTION

12.

SUPPLEMENTAL HOMESTEAD.
§2865. (2039 c.) Exemptions

may

be

supplemented when
,

.

It shall

be the right of the applicant to supplement his exemption by adding to an amount already set apart, which is less than the whole

amount

of exemption allowed

by the Constitution and laws of the
make his exemption equal to the whole
amount, by resorting to the methods for setting apart and valuation
of the exemptions provided in this Article.
The proceedings shall
State,

a sufficiency to

be in all respects the same.
See general note for heading "Supplemental Homestead."

Homestead taken before

this Act and Constitution of 1877, cannot be supplemented afterwards 70 Ga. 625.
Homestead under Constitution of 1868 may be supplemented to amount
allowed by Constitution of 1877 but setting apart new homestead is void 80
:

:

;

Ga. 333.

General Note on Homesteads.
Notes from Code of 1882 :
Bankruptcy, during proceeding in, application for homestead in the property
of the bankrupt, not heard by State court 44 Ga. 133.
See 44 Ga. 339. Homestead taken in, protected same as by homestead and exemption laws of the
State: 55 Ga. 579. Judgment creditor pi*oving his debt in, waives any lien he
may have had to enforce his judgment 56 Ga. 271. After homestead set apart
:

:

A ct
p

^

$5917,

878 " 9

'
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bankrupt without objection, claims superior to exemption cannot be enforced in bankrupt court 65 Ga. 427. Wife had no right to homestead as against
assignee in, and purchaser from assignee: 44 Ga. 339; 61/223.
Homestead
to

:

made under State law and confirmed in bankrupt court, subject to levy still,
where judgment prior to bankrupt or homestead law: 65 Ga. 661. Property
included in schedule by wife pending husband's bankruptcy, bought at bankrupt
sale, not recoverable by possessory warrant by the wife 39 Ga. 715. Homestead
taken after defendant's bankruptcy, a deed to assignee good against homestead 61 Ga. 223. Wife may take a homestead in State court after the property is set apart by assignee, as homestead in the bankrupt court: 63 Ga. 440.
:

:

Unconstitutional act as to sale of: 55 Ga. 390.
Constitutionality, the Act of 1874 applies to debts before its passage: 54 Ga.
335-338; 56/94-96. Act of 1868 declared constitutional: 39 Ga. 425. Unconstitutional as to prior contracts: 39 Ga. 466; 48/593. Giving sole jurisdiction
under the Act of 1876 to equity to recover, in property sold after being set
apart: 59 Ga. 883. But giving the right to unmarried man is not: 42 Ga. 405.
Certiorari, superior court has jurisdiction to correct errors of ordinary by,
in application for homestead 45 Ga. 483.
Claimant, the head of a family may claim 41 Ga. 196. Cannot defeat judgment against, by setting up homestead in another 43 Ga. 393. Where a claim
by a wife, husband's subsequent illegality dismissed 59 Ga. 558.
Creditor cannot attack collaterally, in a claim case, judgment of ordinary
setting apart homestead 41 Ga. 196.
Crop, applicant entitled to, growing on homestead having been set apart:
46 Ga. 301. Homestead is not valid as against a lien given by husband on his
then growing crop: 47 Ga. 625. Subject to rent: 43 Ga. 339. Gathered before
levy, may be set apart against judgment for purchase-money of land: 49
Ga. 365.
Debt contracted in 1873, not recoverable against homestead in 1877, when:
65 Ga. 350. Debts prior to passage of homestead law, superior to it 53 Ga. 485.
Decree, distributing assets in hands of executor, not opened to give homestead to widow and children 43 Ga. 388. When not superior to: 55 Ga. 691.
Deed, made to secure a debt, bars homestead until debt paid: 55 Ga. 691;
58/457 59/779. Not signed by wife, yet superior to homestead 59 Ga. 507.
Distributees, rights of, as against widow and minors seeking homestead: 52
Ga. 407, 408. Right of, to shares under will, superior to homestead of widow,
etc.
42 Ga, 523.
Domicile, question of, is one for the jury: 46 Ga. 656, 657. Application for
homestead must be in county of residence of applicant 41 Ga. 128.
Dower, may have dower in land set apart and subject to old debt 50 Ga.
Land set apart as, and homestead not subject to husband's debt: 46 Ga.
597.
Widow cannot have dower and homestead also: 41 Ga. 620; 44/308.
630.
Equity, bill in, to enjoin taking possession under sale of homestead interest
47 Ga. 668. Injunction refused as against 59 Ga. 398. When deceased credtor's repi*esentative can attack judgment allowing homestead for fraud and
other causes in court of: 47 Ga. 474. Bill in, to subject property to debt created before 1868, demurrable, complainant having a remedy at law 55 Ga. 588.
Court of, will not enjoin creditors from levy and sale of property purchased
with proceeds of homestead, when 54 Ga. 515. When injunction granted till
right to, determined: 55 Ga. 691. Courts of, have exclusive jurisdiction of
No jusuits for recovery of exempted property sold before 1876: 64 Ga. 747.
risdiction to subject to purchase-money claim 43 Ga. 537. When refused and
notice sufficient: 47 Ga. 388. Injunction refused to prevent sale of personalty
:

:

:

:

:

:

:

:

;

:

:

:

:

i

:

:

:
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Alone has jurisdiction to recover homestead sold 59
Ga. 883. No injunction under Act of 1876 allowed against collection of debt,
because entitled to homestead in the property 54 Ga. 502.
Estoppel, married woman estopped by recitals in affidavit on mortgage when
45 Ga. 483. Levy on remainder interest admits
applying for homestead
validity of homestead estate 60 Ga. 650. Party accepting deed to homestead
When vendors not estopped from
estopped from attacking it: 59 Ga. 355.
suing for recovery of, under Act of 1876 61 Ga. 23.
Exceptions in homestead provisions of Constitution of 1868 apply to personset apart

63 Ga. 633.

:

:

:

:

:

:

alty as well as realty

:

40 Ga. 485.

Farm products set apart as homestead and consumed
crop so made also exempt 63 Ga. 378.

in

making the crop,

:

Fraud, wife bound by the fraud and concealment of property by the hus43 Ga. 319. Execution attacking homestead for: 55 Ga. 341. Attack
on, for: 47 Ga. 474; 55/372. Should not be permitted to be practiced on creditors 41 Ga. 622-624 43/322, 323.
Guardian owing money to ward, and holding property set apart as a homestead, is not a debt for which homestead is liable 58 Ga. 70-72.
Head of family, when the applicant not stating he is head of family does
not avoid 56 Ga. 520. May interpose claim, for benefit of family, to property
levied on for his debt: 41 Ga. 196-199. Second application of, for homestead:
45 Ga. 552. Sale of homestead by wife after husband's death conveys no title
54 Ga. 549. Not describing kind of family, not void: 59 Ga. 235. What constitutes applicant such where he has indigent daughter and children 56 Ga.
390.
Law of 1870, making bachelor head of family, not constitutional: 42 Ga.
One really not, having homestead laid off to him: 43 Ga. 392. Widow
405.
with no children living with her, not 46 Ga. 231. Under Constitution of 1868,
there must be legal obligation to support so indigent sister and her children
do not constitute applicant such: 64 Ga. 528. Guardian with one minor is:
59 Ga. 630. Nine or ten years having elapsed, the proceedings not void because he did not disclose he was head of a family 63 Ga. 23. Application
good when applicant describes herself as head of a family with one more,
although she does not state the kind of family: 59 Ga. 235. Unmarried man,
with indigent mother and sister, is 41 Ga. 153. Is proper party to sue for recovery of homestead under Act of 1876 65 Ga. 464. Wife is not head of a family to children of former marriage
45 Ga. 483.
Homestead of 1868 kept in force by Constitution of 1877, as to debts incurred, etc. 63 Ga. 561. This failing as against purchase-money, cannot by bill
attempt to set up the old exemption of the Code 45 Ga. 583, 584.

band

:

;

:

:

:

:

:

;

:

:

:

:

:

:

Husband, homestead will not be allowed to wife against expressed will of:
55 Ga. 182 61/501. Wife should not sell to pay a debt of the husband 45 Ga.
Illegality as a means of preventing sale of homestead 59 Ga. 817, 818.
630.
Improvements, purchaser of homestead property allowed compensation for,
as against mortgage 51 Ga. 83. Although vendee has placed improvements
on land, he cannot claim homestead on any until purchase-money is paid: 53
Ga. 66. Homestead land, subject to debt for, where of a substantial nature:
58 Ga. 360. When judgment for, does not subject homestead under the plead:

;

:

:

ings: 59 Ga. 331.

Incumbrance, mortgage, for money borrowed to redeem land from sale 39
What debt by mortgage is not an incumbrance 48 Ga. 149. Note
and mortgage given for removal of 46 Ga. 204. Homestead cannot be encumbered by mortgage, except for objects specified in Constitution 59 Ga. 835.
:

Ga. 466.

:

:

:
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No

part of a tract of land

Ga.

is

free until the

whole purchase-money

is

paid

:

56

95.

to, obtained prior to homestead Act of
40 Ga. 73. Liens of, superior to homestead of party purchasing land from
defendant after date of judgment: 43 Ga. 377. Sale of homestead under sec-

Judgment, homestead not subject

1868

:

tion 11 of

Act

49 Ga. 380.

of 1868, does not discharge it

On garnishments,

as to

judgments:
between plaintiff in execuFor money loaned beneficiary

from

whom due

lien of existing

as

and applicant for homestead 46 Ga. 444.
homestead, and deed to homestead given: 65 Ga. 102. Judgment against
purchaser as indorser of note for purchase-money, is superior to homestead:
46 Ga. 580. Contest between two judgment creditors to subject homestead
63 Ga. 296. Is not valid as against an award until its terms complied with:
tion

:

of

53 Ga. 589, 590.

Labor, homestead liable for, on crops or substantial improvements: 58 Ga.
Wages for a farm-hand, prior to homestead, not collectible out of homestead estate: 60 Ga. 617; 61/501.
Land, vendor's widow taking homestead in, part of purchase-money paid
for by another 44 Ga. 603.
Legacy, not subject to homestead by legatee to exclusion of creditors of
testator: 42 Ga. 121, 122.
Mandamus, requiring sheriff to levy judgments of 1866 on property set apart
as homestead under Act of 1868, refused 44 Ga. 351, 352.
Marriage, second, how it affects second homestead and creditors of first:
57 Ga. 348.
Money paid into court under garnishment applied to homestead 54 Ga.
492.
-Under Constitution of 1868, and the Code (section 2841), cash must
be invested, before it is finally set apart as an exemption by the ordinary, and
an exemption of money is void as against a debt prior to 1877 65 Ga. 546. Not
within the exception of homestead Act, for money borrowed 44 Ga. 61.
Mortgage, by husband and wife to secure payment for homestead: 61 Ga.
204.
Homestead cannot be encumbered by, except for objects specified in the
Constitution 59 Ga. 836. Husband and wife selling a homestead to secure
debt, is only a mortgage 49 Ga. 589. On land for money to lift incumbrances
from the land, good against all the land 59 Ga. 230. When concluded, because
failed to plead homestead against foreclosure of 56 Ga. 94-97.
Notes given for land, set apart as exemption, does not affect the land 59 Ga.
493-496. Note in renewal 61 Ga. 203.
Notice, set apart without proper notice does not estop creditor: 60 Ga. 462.
Applicant for homestead should always give notice 47 Ga. 504.
Objections to personalty may be filed by another creditor: 47 Ga. 250. To
application for homestead, must be in writing 40 Ga. 439.
Ordinary, relationship of, to grantee of homestead property: 45 Ga. 621;
51/189, 190. Has no jurisdiction to determine question of title, on application
for homestead 62 Ga. 269.
On appeal from, whole case brought up 40 Ga.
173.
Action as to, prima facie legal: 59 Ga. 239.
Partition, as to agreement of one tenant in common with purchaser, as to
homestead and improvements, affecting other tenants before partition: 66 Ga.
360.

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

131.

Partnership, demurrer should have sustained to bill by copartner against
deceased partner's widow and childx*en for balance on account 44 Ga. 61. Liability of partner when it accrues, and defeats right of homestead in, by copartner's widow: 54 Ga. 551-553. Homestead by one partner on partnership
property, equity refused to enjoin 59 Ga. 397. How property of, is affected by
:

:

homestead

of partners; in fix*m property,

is

superior to judgment against: 57
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Ga. 229.

Homestead

to wife of undivided interest of

husband

in firm

land

is

63 Ga. 586.
Personalty exempted, exchanged, good against creditors 56 Ga. 577. As to
notes 59 Ga. 494-496.
Possession, four years as a homestead, does not discharge lien on, as property of tax-collector: 54 Ga. 36.
Proceedings, homestead amendable in the superior court: 61 Ga. 385.
Proceeds, land bought with proceeds of homestead also exempt: 59 Ga. 861,
valid

:

:

:

Of homestead sold, reinvested in land, homestead right attaches, when
54 Ga. 168. Of a homestead, are also exempt 62 Ga. 562, 563.
Property of homestead not limited to dwelling or residence: 43 Ga. 321.
Purchaser of homestead property allowed compensation for improvements,
when 51 Ga. 83. Takes subject to judgments, etc. 51 Ga. 460. Has an equity
With notice of application for
to all the rights of the vendor: 60 Ga. 624.
homestead, takes property with incumbrance of homestead when laid off: 40
Ga. 293. Bona fide purchase of homestead ratified by Constitution of 1877,
where all the forms of law complied with 62 Ga. 354.
Purchase-money, when party's equity under bond for title does not create
a lien superior to homestead for: 44 Ga. 603. For entire tract, must be paid
before any part can be a homestead 53 Ga. 66 55/622 56/95. Specific property liable for: 55 Ga. 370. Fi. fa. for making purchase-money out of homestead after sale and reinvestment 61 Ga. 204. Homestead liable for 39 Ga. 386.
Factor's advances in nature of purchase-money superior to wife's exemption
on crop: 44 Ga. 600. Beneficiary estopped from denying that money borrowed
was purchase-money, when 45 Ga. 483. Assignee of wife's mortgage reciting
that money was for, may subject homestead 61 Ga. 346. Note given in compromise of suit is: 54 Ga. 355. Note of third party indorsed is, when: 46 Ga.
580.
New note given to transferee of old, with security, is still for purchasemoney 53 Ga. 485. Third party taking homestead in land, it is still liable for
:

862.

:

:

:

:

:

;

;

:

:

:

:

:

45 Ga. 292.

Record, what homestead proceedings must show: 61 Ga. 105; 65/347.
Rent, landlord's lien for, paramount, and homestead of tenant cannot defeat: 41 Ga. 95; 41/622; 43/339; 57/406. When homestead liable for: 41 Ga.
43/339 48/338 57/404, 405."
Rescission, equity will rescind contract of sale of homestead,

95, 622

;

;

;

when: 59 Ga.

486.

Reversion, investing homestead funds, mortgage on: 61 Ga. 204. On death
homestead reverts to the estates whence taken 47 Ga. 629.
Reversionary interest not subject to levy pending existence of homestead 61
Ga. 154; 60/650; 63/633. Subject, when: 47 Ga. 629.
of beneficiaries

:

:

Sale, selling property exempt to pay a debt, not trespass: 43 Ga. 589. Executor with power to sell land under will cannot sell homestead at private
sale when set apart for minor ward 45 Ga. 310. Act authorizing sale of homestead unconstitutional 55 Ga. 383.
Modified injunction against possession
of homestead interest after sale, until minor's rights determined: 47 Ga. 668.
Curative provisions in Constitution of 1877 in relation to, of homestead, not
applicable to sale not approved by ordinary: 61 Ga. 468. By consent, equity
of purchaser: 60 Ga. 624. By wife alone, with consent of ordinary, illegal: 59
Ga. 818. By wife after husband's death, illegal 54 Ga. 549. No provision for
sale of minor's homestead 45 Ga. 310-312. Of minor's homestead by consent
decree, purchaser enjoined 47 Ga. 668. By husband, illegal, and proceeds liable to his debts 54 Ga. 575. Does not divest lien of debts prior to 1868 49
Ga. 380; 50/626; 51/83, 460. Statutes relating to, strictly construed: 54 Ga.
:

:

:

:

:

:

:
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By husband and wife without

ordinary's consent, purchasers obtain no
Ordinary's approval of, why required: 45 Ga. 621. Proceeds of, reinvested, stand in place of old homestead, and when equity will
rescind 59 Ga. 486. Land sold by sheriff subject to homestead applied for,
liable to, again to satisfy judgment prior to 1868: 56 Ga. 359. By husband and
wife making written title to purchaser, does not estop them from suing for its
recovery 61 Ga. 23.
Sale to secure debt, conveyance made under Act of 1871, authorizing, defeats
right to homestead 58 Ga. 457 59/779, 507.
Schedule, when application is for realty alone, need not file, of personalty:
46 Ga. 656.
Sheriff not relieved for failure to make purchase-money of homestead, when
44 Ga. 14. Not liable to rule for failing to sell homestead, when: 40 Ga. 297.
Liable, when 55 Ga. 87 45/222. Held liable for failing to sell and advertise
goods on notice that defendant would apply for homestead 46 Ga. 130. Application of money by, to mortgagee or beneficiaries under homestead: 47 Ga.
To judgment or homestead: 49 Ga. 551. Not liable for postponing sale
503.
of mortgaged land set apart by defendant's wife, until plaintiff could obtain
order of court, etc. 49 Ga. 75. Duty of, as to levying^, fa. by defaulting taxcollector, on homestead land 44 Ga. 417-419.
State, debts due to, are not good against a homestead, unless for taxes: 63
Ga. 440.
Stock of drugs, which was exempted 44 Ga. 243.
Supplemental homestead, there being no law authorizing the order of ordinary, it was void 54 Ga. 515 56/520. Exemption of personalty or realty could
be supplemented by homestead of the one not included at first, under Constitution of 1868: 61 Ga. 214, 526. Statutory or constitutional homestead can be
taken at option, but one cannot be supplemented by the other: 63 Ga. 167.
Supplies furnished for making crop, in the nature of purchase-money 62
Ga. 177 44/600.
Survey and plat of lands under homestead law admitted in evidence 59 Ga.
240.
Certified copy of plat only secondary evidence 60 Ga. 114. The failure
of the surveyor to swear to the plat and value may be amended on appeal 61
Ga. 385.
Tax-collector, lien against, on bond, how homestead affected by: 54 Ga. 36.
Liable for default: 60 Ga. 76, 77.
Taxes, where sheriff would not levy a tax fi. fa. of comptroller-general on
homestead, protected where acted in good faith: 44 Ga. 417. As to liability
of homestead for: 44 Ga. 417. Comptroller-general's fi. fa. against defaulting tax-collector and securities, is for taxes and superior to homestead 66 Ga.
Debts due the State are not good against, except for taxes 63 Ga. 440.
119.
Trustee, court may appoint, to apply for homestead for minor: 40 Ga. 555.
Trust estate, homestead is in the nature of, and suit to subject it to payment of a debt as under section 3202 et seq. of the Code 59 Ga. 380, 330. Where
wife and husband sell, the proceeds vested in wife treated as a trust 53 Ga. 257.
Usury in contract under which deed to secure debt is made, renders it void,
and the homestead right remains: 55 Ga. 691.
549.

Ga.

title: 54

168.

:

:

:

:

;

;

:

:

:

:

:

;

:

;

:

:

:

:

:

:

:

Value of homestead, question for the jury on appeal 49 Ga. 40. When valuation conclusive on return of appraisers and approval of ordinary 53 Ga. 407.
Waiver, husband's right of, to homestead, etc., binds wife and minors: 41
Ga. 622. Rights on remarriage: 57 Ga. 348. Not made by words not certain
and explicit: 61 Ga. 345-353. As to personalty in a mortgage, valid: 59 Ga.
558.
General, as to all property in a note, will not estop debtor from taking a
homestead 59 Ga. 837. Sufficient, of right to homestead, on a mortgage of a
:

:

:
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63 Ga. 454. Of right to homestead, by mortgage for himself and
family, binding: 56 Ga. 53. Application of payments made by mortgagor of
land with homestead waived 45 Ga. 568. As to mortgage of a mule 61 Ga.
tract of land

:

:

:

195.
life of, although no children
not election by, not to take under
widow not head of a family where no children de-

Widow, homestead does not terminate during
Having homestead

60 Ga. 651.
will

:

When

52 Ga. 408.

pendent on her: 46 Ga.

set apart

is

231.

Year's support, when widow and minors have received, not entitled to exemption of personalty in estate of the deceased 47 Ga. 250 49/582 44/308.
See notes to section 2827.
;

:

;

Notes from decisions since Code of 1882
Bankruptcy discharged debt for rent where counter-affidavit filed to distress warrant and bond given 65 Ga. 444. No bar to judgment unless same
pleaded and proven, notwithstanding judge's knowledge thereof: 65 Ga. 466.
Valid plea in bar to recovery on Tennessee default judgment obtained pending
bankruptcy proceedings: 65 Ga. 518. Property acquired since adjudication
Exempin bankruptcy, not subject to judgment rendered before 65 Ga. 577.
tion under bankrupt laws, no more subject to sale than homestead exemption
65 Ga. 624 71/71 74/697 80/336 84/301. Exemption in bankruptcy vests no
title in debtor's family, unless supplemented by applying State laws: 67 Ga.
Discharge in bankruptcy not avail against fiduciary debt as for goods
368.
consigned and sold but not accounted for: 67 Ga. 702; nor against debt
created prior to Constitution of 1868: 76 Ga. 1. Exemption in bankruptcy
does not affect debtor's title, and homestead not set apart under State
law is subject to debt contracted after debtor's discharge in bankruptcy
70 Ga. 484. Exemption of mortgaged land, effect of, when a good plea, etc.
71 Ga. 71.
Bankruptcy not presumed involuntary or irregular: 71 Ga. 589.
Exemption in bankruptcy subject to judgment rendered before final dis:

:

:

;

;

;

;

Exemption allowed in 1873, not subject to judgment for
from which previous discharge granted 73 Ga. 109. Whether
cause of action antedated homestead Act of 1868 and bankrupt Act, immaterial before judgment it was not debt, but right of action
73 Ga. 109. Discharges debt where deed to secure same void for usury 75 Ga. 160. Setting
apart land in bankruptcy has same effect in holding off mortgages and other
liens as grant of homestead under State law 79 Ga. 83 41/180 55/582 57/348
65/624 71/71 74/697 but see 72 Ga. 848. Exemption in bankruptcy leaves
debtor's title to exempted land precisely as it was before: 79 Ga. 82; citing
charge: 72 Ga. 846.

had

tort

in 1869,

:

:

;

:

:

;

;

55 Ga. 581

;

;

;

;

,

56/559

;

57/604

;

59/763

;

60/534

;

67/368

70/484

;

;

72/713

;

see also

Mere failure to account to another for sale of his effects, does not
create debt exempt from discharge in bankruptcy: 75 Ga. 321. Bankruptcy
court having approved settlement by which creditor allowed to retain draft,
84 Ga. 302.

1

its

jurisdiction over draft ended: 76 Ga. 219.

Claim, wife may, homestead property levied on under fi. fas. vs. husband
61/501 67/368 may claim it as her individual property: 78 Ga.
Not counter-affidavit under section 2850, proper mode of arresting levy
767.
under distress warrant, although plaintiff filed affidavit that not exempt:
Proper defense to levy on homestead without proper affidavit
75 Ga. 678.
77 Ga. 467.
Damages, converting creditor cannot demand investment of damages
recovered from him by beneficiaries for illegal sale of homestead 77 Ga. 130.
Description of homestead property, though incorrect, sufficient to admit
homestead in evidence if it identifies property 76 Ga. 685.
:

53 Ga. 485

;

;

;

:

:
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Ejectment does not

lie to

recover homestead land sold before 1876 by

assignee in bankruptcy of head of family 71 Ga. 589.
Equity has exclusive jurisdiction of recovery of exempt property sold before
:

(p. 51) required all suits for property exempted
passage to be brought into equity also to be commenced
within six months after its passage 73 Ga. 259.
Guardian, appointed, etc., prior to Constitution of 1868, and ward's property received after 1868, judgment for breach of bond superior to homestead to
wife 73 Ga. 128.
Homestead right, conveyance of homestead property by husband and wife,
void against homestead right, but valid, after termination of homestead,
against beneficiaries 91 Ga. 546, 550. See notes to section 2846. Homestead
right continues in wife after children come of age, against children and creditors of husband 92 Ga. 340 (69/60).
Injunction of head of family from cutting timber, etc., not granted at instance of minors: 72 Ga. 668. Judgment creditors not enjoined until applicant can have property set apart for benefit of another creditor 73 Ga. 130.
Judgment, homestead under Act of 1868, though confirmed in bankrupt court,
subject to judgment on contract made prior to both Acts: 65 Ga. 661. Judgment superior to homestead, where obtained prior to bankrupt Act and Constitution of 1868, and not proven in bankrupt court: 75 Ga. 230.
Partner may have exemption from partnership property. Homestead right
of partners in partnership assets not defeated because each had withdrawn
his capital, unless done fraudulently: 68 Ga. 32.
See 51 Ga. 229; 59/397;

Act of 1876

1876: 71 Ga. 589.

and sold before

its

;

:

:

:

:

:

63/586.

Purchaser at judicial sale pending application for exemption, with knowledge of application, takes subject to right of exemption property so exempted
recovered by trover: 75 Ga. 697. Purchaser at judicial sale, with notice of
homestead application, enjoined from taking possession, until final hearing: 75
;

Ga. 813.

Purchase-money, though deed to secure debt for money borrowed to purchase property, void for usury, principal debt good against homestead: 75 Ga.
837.

Receiver not appointed at instance of minors, unless in a very strong case,
such as insanity, or tyrannical conduct of the father: 72 Ga. 668. Bankrupt
may legally sell his exemption 72 Ga. 713. Property set apart to widow and
children as homestead and year's support could be sold by widow, with ordinary's approval 75 Ga. 175. Widow homesteading husband's lands and selling under ordinary's approval; homestead and sale void as to children's inherited interest, and not barred from recovery by Act of 1876: 75 Ga. 680.
Suits to recover, under Act of February 15th, 1876, suits to recover homestead
improperly sold were to be brought within time named, whether purchaser
bought in good faith or not: 68 Ga. 732; otherwise barred, and even as to
minors and married women 66 Ga. 600. Homestead property recoverable by
wife suing for herself and minor children without joining husband, although
husband living: 76 Ga. 693.
Title, payment by head of family of proceeds of exempt cotton to sheriff on
personal execution, not reclaimable title passed by delivery sheriff agent of
plaintiff in fi. fa.: 82 Ga. 730.
As to title of homestead, and right of head of
family to sue in his name for homestead property in hands of wrong-doer: 91
Ga. 748, 750, and cases cited.
Trust estate is in nature of, and, to be subjected to debt, must be sued as
provided in section 3202: 67 Ga. 669,671; 80/218. Quasi trust for benefit of
family: 68 Ga. 284, 549; 59/330.
:

:

:

;

;
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1.

§2866

property exempt from sale.

Undivided interest in lands sold subject to defendant's right of exemption,
land must be partitioned before exemption allowed 66 Ga. 131.
:

Usury, though deed to secure debt for money borrowed to purchase propdebt good against homestead 75 Ga. 837.
See notes to section 2863.

erty, void for usury, principal

:

ARTICLE

2.

STATUTORY OR SHORT HOMESTEAD.

SECTION

1.

PROPERTY EXEMPT PROM SALE.

The following property Acobb?385.
of every debtor, who is the head of a family, shall be exempt from oobfym
levy and sale by virtue of any process whatever, under the laws of
this State, nor shall any valid lien be created thereon, except in the
manner hereinafter pointed out, but shall remain for the use and
§2866. (2040.) Property exempt from

sale.

benefit of the family of the debtor:
1.

Fifty acres of land, and five additional acres for each of his or ^obbfsbo.
A
5

her children under the age of sixteen years. This land shall include cobb! 39i.
the dwelling-house, if the value of such house and improvements cobbfsss.
2854 5914
does not exceed the sum of two hundred dollars: Provided, that^
'

none of the above land be within the limits of a city, town or village, and does not include any cotton or wool factory, saw or grist
mill, or any other machinery propelled by water or steam, the value
of which exceeds the sum of two hundred dollars: And provided also,
that such land shall not derive its chief value from other cause than
its adaptation to agricultural purposes; or, in lieu of the above land,
real estate in a city, town or village, not exceeding five hundred
dollars in value.
See notes to section 2827 et seq.
Removal of debtor from premises does not make them subject 25 Ga. 223.
Survey, sheriff may levy and sell unless debtor has land surveyed, as
provided by law: 20 Ga. 38; 14/241. Tract having grist-mill thereon not
exempt: 20 Ga. 38. Survey not required where tract was less than number
of acres exempt 20 Ga. 200; 22/165; 61/501; 64/446.
Setting apart exemption does not change title, but creates an incumbrance: 70 Ga. 631.
:

:

2.

One farm horse

or mule, or in lieu thereof one Jyoke of oxen.
'

Only entitled to horse worth $50.00, under the Act of 1841 23 Ga. 393.
Debtor cannot, by including horse in schedule, protect one subsequently purchased 65 Ga. 326.
:

:

28

Actsi887,
p. 43.

'
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3.

4.

One cow and calf.
Ten head of hogs and

fifty dollars

worth of provisions, and

five

dollars worth additional for each child.

Corn on ear in shuck is "provisions" 88 Ga. 352 modifying 80 Ga. 733.
Milch-cow cannot be included as provisions, although family using milk
:

at the time

A ct

m7

p f9

'

5.

:

;

80 Ga. 733.

Fifty bushels of corn, one thousand pounds of fodder, one one-

horse wagon, one table and a set of chairs sufficient for the use of
the family, and household and kitchen furniture not to exceed one

hundred and

fifty dollars in value.

common

6.

Beds, bedding, and

7.

One loom, one spinning-wheel, and two

hundred pounds of
8.

Common

bedsteads sufficient for the family.
pairs of cards,

and one

lint cotton.

tools of trade of himself

and

wife.

Wife's, formerly not exempt: 16 Ga. 479. Lawyer's library, held not to be
as tools of trade: 20 Ga. 576 (now exempt, see 14 below); tools of
trade defined: 20 Ga. 576. Utensils of distillery, looms, etc., of factory, forges,

exempt
etc., of

9.

10.
11.

iron-works, and costly machinery, not exempt: 20 Ga. 576.

Equipment and arms

of a militia soldier,

and trooper's horse.

Ordinary cooking utensils and table crockery.
Wearing apparel of himself and family.

Family Bible, religious works, and school-books.
Family portraits.
14. The library of a professional man, in actual practice or business, not exceeding three hundred dollars in value, and to be
selected by himself.
12:
13.

Lawyer's library, formerly not exempt: 20 Ga.
Acts

1876,

576.

15. One family sewing-machine; this exemption to exist whether
person owning said machine is the head of a family or not, and

shall be

good against

all

debts except the purchase-money.

Bankrupt law adopts State law of exemptions and homestead 56 Ga. 559.
As to the fact of, and amount of: 56 Ga. 561. This is the exemption referred
to by bankrupt Act of 1867 41 Ga. 180.
:

:

Ceases, after death of wife and majority of children, and second marriage
does not revest, unless set apart: 64 Ga. 533.
Claim to homestead levied on by fi. fa. vs. husband, interposed by wife in
her own name: 61 Ga. 501.
Construction of exemption laws should be liberal: 38 Ga. 533. Exemption
laws rest on a wise public policy 38 Ga. 533. To be strictly construed Lumpkin, J., 20 Ga. 597.
Injunction, refused against purchaser at sheriff's sale where the debtor had
merely notified sheriff of his claim to fifty acres, but had not procured survey,
etc.: 14 Ga. 271.
Illegality, refused where it did not appear exemption was had before Act
of February 27th, 1874, fi. fa. being for purchase-money: 55 Ga. 337
59/195,
:

:

;

196; 60/173.
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Insolvents, this exemption intended for: 51 Ga. 461-478.
Mortgage, by debtor and inferior to wife's right to this exemption

:

35 Ga.

Wife cannot exempt personalty as against/, fa. on mortgage in which
husband waived exemption 61 Ga. 195.
Money, arising from sale, exemption may be set apart in: 25 Ga. 223;
38/531. Set apart in bankrupt court, not subject to judgment for purchasemoney 41 Ga. 180. This was prior to Act of 1874, p. 19.
Purchase-money, not allowed as against a fi. fa. for: 65 Ga. 177. After
foreclosure of mortgage for purchase-money of land bought prior to February 27th, 1874, exemption cannot be taken therein 56 Ga. 94.
Where set apart prior to February 27th, 1874, cannot be sold even for
purchase-money 60 Ga. 173 64/239. Act of February 27th, 1874, applies to
exemptions laid off at any time after passage of Act, whatever be date of
180.

:

:

:

:

;

debt 54 Ga. 355.
Subrogation, where A. buys B.'s homestead set apart under Constitution
of 1868, and it is afterwards sold under judgments against B., A. is entitled to
B.'s right to exemption of $500 of proceeds: 51 Ga. 476.
Taxes, good against, formerly: 11 Ga. 79; but see Act of February 27th,
:

1874, p. 19.

Torts, subject to judgments for: 29 Ga. 345.
homesteads, cannot take statutory and constitutional homestead

Two

also: 63 Ga. 167 61/501. After taking exemption under Constitution of 1868,
debtor can take under this section against debts prior to 1868: 50 Ga. 216, 584.
On trial of bill to enjoin levy of judgment for purchase-money on exemption
set apart under Constitution of 1868, this exemption cannot be secured 45
Ga. 583. Husband taking under this section, wife cannot also take exemption
62 Ga. 352.
in her separate property for self and two sets of children
Waiver, this exemption may be waived by debtor '61 Ga. 195.
Wife can take $500 in proceeds of land sold under prior judgments against
husband: 38 Ga. 531.
Application, no prescribed form for; it need not set out that applicant is
a debtor: 74 Ga. 319.
Crop made with exempted mules, etc. exempt 73 Ga. 778 citing 62 Ga. 562
63/378 distinguishing 44 Ga. 243.
See catchword "Increase" under section 2827.
Distress warrant, personalty exempted, not subject to: 85 Ga. 583.
Exemption cannot cover property bought subsequent to application 65
Where property exempt from levy of execution predicated upon
Ga. 326.
debt contracted in 1873 65 Ga. 350.
Head of family, set apart to one not head of family, illegal: 77 Ga. 682.
Mortgage, exemption not prevent foreclosure of mortgage previously given,
.how and when enforced 75 Ga. 774.
Origin, exemption in this and succeeding sections originated in Act of 1822,
and has become part of Constitution of 1877 74 Ga. 319.
Ownership, application must show affirmatively in whose property exemption claimed: 65 Ga. 347. See catchword "Ownership" under section 2828.
Where applicant for exemption is husband and father, unnecessary to allege
that the property is his 74 Ga. 320.
Possession of head of family is for use of wife and children, and wife can
recover, by possessory warrant, property taken from him 71 Ga. 602.
Purchase-money, note by purchaser of horse given, by direction, to creditor
of seller, not good as purchase-money claim against horse homesteaded 65
Ga. 177. Homestead under this law not subject to purchase-money judgment
68 Ga. 832.
;

:

:

:

:

,

;

;

:

:

:

:

:

:

:
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How set apart.
Suits to recover, although fact that exemption is for wife and children
would authorize them to sue for conversion, husband and father might also
sue; even had it been necessary for him to sue for their use, defect amendable and cured by verdict 74 Ga. 320.
Termination, exemption of land taken by father for benefit of minor son,
:

ceases

when son reaches majority

Title
its

:

85 Ga. 646.

remains in debtor, charged with homestead incumbrance, and after

termination

is

subject to his debts

:

75 Ga. 774

;

see also 70 Ga. 631.

Undivided interest in lands sold subject to defendant's right of exemption,
land must be partitioned before exemption allowed 66 Ga. 131.
:

SECTION
HOW
Act

822 '
385

Acts

§2867. (2041.)

mo,

Mode

2.

BET APART.

of obtaining exemption

.

Every debtor seeking

he refuses, his wife, or
1874,
any person acting as her next friend, shall make out a schedule of
the property claimed to be exempt, and return the same to the ordinary of the county, without making any application for homepublish the same in a gazette.
\Tv s ^ ea(i, and it shall not be necessary to
The ordinary shall record the schedule in a book to be kept by him
/ p
for that purpose.
And he shall receive, for each schedule filed, approved and recorded, the sum of two dollars, and for each and every
plat returned by the county surveyor under the following section,
to be recorded by him in a book kept for that purpose, the further
sum of one dollar.
the benefit of the preceding section, or

if

Acts

r

f?

k

.

i

Schedule should show whose estate is comprehended and secured, and in
whose right the exemption claimed 62 Ga. 568-571. Wife may secure this
exemption, husband refusing: 61 Ga. 501-504. Traverse of insolvent debtor's
schedule had to be made at first term of court: 10 Ga. 551-553. And the
schedule was amendable 12 Ga. 118. Form was immaterial, fairly apprising
creditors of nature of his effects 13 Ga. 302. What was sufficient oath to the
:

:

:

schedule of an insolvent debtor: 18 Ga. 50. What the schedule should contain 25 Ga. 269.
Fullness of debtor's schedule is a question for the jury: 20
Ga. 474.
:

Act i84i,
Upon application by a debtor,
§2868. (2042.) Land, how laid off.
Cobb, 389.
f
/
Act 1843,
it shall be the duty
county
surveyor
(or any other surveyor
of
the
J
J
Cobb, 390. ...
.
.
.
«.
i
i
t
n
i
Acts 1870, it there be no county surveyor) to lay off the land allowed to his

.,-..,,-,

i

-.

Acts
pp.

1878-9,
69, 70.

family
J under this law, and to
'

make

•

a plat of the same, which plat
L
t

shall be returned to the ordiuary within fifteen days after the ap-

plication

is

made

to the surveyor

by said debtor, and recorded as be-

fore provided for schedules returned.
Statute requiring the surveyor to lay off land does not apply where the
quantity of land owned by the defendant is less than ten acres: 20 Ga. 200.
Only where land owned was greater in quantity than allowed to be exempted,
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2.

How set apart.
that part exempted had to be laid off and notice given : 64 Ga. 446 61/504
Section cited: 61 Ga. 504. Where the
25/224. Notice to sheriff: 22 Ga. 165.
sheriff could sell, there having been no proper survey and notice: 20 Ga. 38-42.
When the terms of this section being complied with did not avail against a
mortgage for the purchase-money 56 Ga. 94-96. Where it was essential that
the amount of land be laid off and plat returned 64 Ga. 446.
;

:

:

§2869. (2043.)

Objections,

how

tried.

Should any creditor, for any ^ct|41870

cause, desire to dispute the propriety of the

of the improvements,

upon application

survey, or the value

to the ordinary

ct
|

^

and notice

to the debtor, the ordinary may appoint three appraisers to view
the survey and to value the improvements, and, on their return,
the ordinary may direct the surveyor to make such alterations as
shall, in his

.judgment, be conformable to law.

valid ground of objection to the propriety of

And

it

shall be a

any survey, that the

same has been so made as to unjustly or needlessly injure the value
of any land left unexempted, by a disregard of the shape and location of the entire tract.

Appointment

of appraisers

nary passes on their return

:

is

not appealable to superior court, until ordi-

63 Ga. 162, 163.

owns town property^2839
exceeding in value the sum of five hundred dollars, and it cannot
be so divided as to give to his family that amount, he may give
notice to the officer levying thereon, and when the proceeds of the
sale are to be distributed, the court shall order five hundred dollars
of the same to be invested, by some proper person, in a home for the
family of the debtor, which shall be exempt, as if laid off under
§2870. (2044.)

Town property

If the debtor

.

-

this law.

Allowance from the proceeds of the sale 25 Ga. 223. Where $500 was to be
allowed set apart and invested under terms of this section: 38 Ga. 531. The
notice may be after the levy, but before the sheriff pays out the money: 51
Ga. 477, 478.
:

If, from any cause, $ 2840
§2871. (2045.) Sale subject to incumbrance.
the land exempt has not been laid off when the remainder is offered

for sale, notice being given of the fact, the purchaser will
ject to the

buy sub-

incumbrance.

Land sold at sheriff's sale with notice of pending application for homestead
taken subject to it 40 Ga. 293-297 44/603-605.
Land levied on and sold pending application for homestead, purchaser gets
title, to take effect on termination thereof: 86 Ga. 697.
See catchword "Sale" under section 2827.
is

:

;

'

m8

-

~

9,

§§2872-2875
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Effect of exemption.

SECTION

3.

EFFECT OF EXEMPTION.
$$2849,3807.

Any

knowingly levying
on or selling any property of a debtor exempt under this law, a
schedule of which has been returned as required, is guilty of a trespass, and suit may be brought therefor in the name of the wife or
family of the debtor, and the recovery shall be for their exclusive
Trespass by

§2872. (2046.)

officer

.

officer

use.

Where, unless the provisions as to survey and notice complied with, a levy
and sale by sheriff not unlawful: 20 Ga. 38; 20/42. Where no survey, etc.,
necessary, and sale by sheriff should be set aside and his deed canceled: 22
Ga. 165-168.
Acts

§2873. (2046 a.) Short homestead subject

1874,

to

purchase-money,

etc.

Prop-

exempted from levy and sale, as provided for in section 2866 of
the Code, shall not be exempt from levy and sale for the purchasemoney, or State and county or municipal taxes.
erty

$2850.

Acts

See notes to section 2849.

1880-1,

$|*696,

Exempted property stands for what uses. The
property exempt under this law shall be for the use and benefit of
the family of the debtor from whose estate said property has been
exempted and allowed and upon the death of the wife, or her subsequent marriage, said property shall remain for the support and
benefit of the minor children of said debtor, during their minority.
§2874. (2048 a.)

,

Exemption ceases by death
marriage of female

:

of beneficiaries,

by sons coming

of age, or

by

70 Ga. 631.

Possession of head of family is for use of wife and children, and wife can
recover by possessory warrant property taken from him 71 Ga. 602.
:

Title remains in debtor, charged with
its

termination

Exemption

is

subject to his debts

of land taken

son reaches majority
Acts

1865,

:

:

by father

homestead incumbrance, and after

75 Ga. 774

;

see also 70 Ga. 631.

for benefit of

minor son, ceases when

85 Ga. 646.

§2875. (2049.) Extends

to

insolvent estates.

The exemptions and

protections contained in the preceding sections are hereby extended
to intestate insolvent estates, in all cases wherein there

is

a

widow

or child of the deceased intestate living.
Section cited and construed: 62 Ga. 568-571.

—

Genekal Note. Act of 1874 did not affect exemptions, or aid a sale before
the law was passed : 64 Ga. 242. Land on which was homestead sold and proceeds invested in another place, deed so reciting is notice: 54 Ga. 168-170;
61/468. Where could be no sale of, by wife alone, with consent of ordinary:
59 Ga. 818. Indigent debtor cannot encumber his property so as to divert that
to which by law his wife and children are entitled: 35 Ga. 180. Wife has interest enough in homestead property to claim 61 Ga. 502.
:
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CHAPTER

10.

INTEREST AND USURY.

What is lawful interest. The legal rate of interest ^bbfass.
remain seven per centum per annum, where the rate per cent. Acobbf393.
m8
is not named in the contract, and any higher rate must be specified
^£ f2
1 8
in writing, but in no event to exceed eight per cent, per annum.
pl isi.
§2876. (2050.)

shall

t

'

See notes to section 2886.
On the Act of 1822, and as to what the plea of usury should state 1 Ga.
Contract infected with usury was void: 1 Ga. 892. Partnership debt
108, 135.
not purged of usury by its division after dissolution, and as to plea of usury:
22 Ga. 193. As to judgments where affidavit of illegality made: 7 Ga. 204.
Where promise of liberal interest will not justify more than legal interest for
money advanced: 43 Ga. 343, 344. Discovery as to usury under Act of 1842:
13 Ga. 459.
Agreement in handwriting of debtor, signed by creditor, a sufficient specification 72 Ga. 863.
Interest on interest payable annually, not allowed, unless plainly contracted
for 72 Ga. 863.
Interest on interest ceasing when suit brought 72 Ga. 863.
Stipulation, December 1st, 1877, for interest at ten per cent, "to be paid annually, otherwise to become principal," fails to specify and merely implies
ten per cent, on accrued interest; interest on the interest could therefore be
but seven per cent. 78 Ga. 342.
It is lawful to contract for interest on interest overdue, and for attorney's
fees on both principal and interest 79 Ga. 213.
Interest exceeding lawful rate by scarcely appreciable fraction, not usury;
de minimis lex non curat: 87 Ga. 134.
Mortgage foreclosure case 94 Ga. 307.
Eight per cent, as discount on short loans, not usurious, if contract in writing; otherwise, more than seven per cent, unlawful: 90 Ga. 591.
:

:

:

:

:

:

-

:

the reserving and taking, ^ode' 9
or contracting to reserve and take, either directly or by indirection, ^ 2024
§2877. (2051.)

What

is

usury.

Usury

is

-

a greater

sum

for the use of

money than

the lawful interest.

See notes to section 2886. See general note hereafter.
Section referred to with reference to a bank, and to contracts before and
after the Act of 1873 57 Ga. 96. The draft specifying a certain rate of interest (not usurious) the holder could collect at that rate from drawer and indorser: 59 Ga. 841 50/72, 73.
Land sold at cash price, with deferred payments with more than lawful
interest, usurious contract 75 Ga. 739.
Plea of usury here insufficient as failing to show contract for cash price and
extension of time with usurious interest 75 Ga. 743.
Commission paid by borrower to lender's agent for negotiating loan, not
usury, lender getting none of it, and not knowing of it 66 Ga. 639.
Commissions paid lender above lawful interest, for trouble and expense in
procuring money to make loan, not usury, when : 47 Ga. 82.
One agreeing with broker to lend money to his principal at eight per cent,
interest and one-half of his commissions, usurious: 95 Ga. 264.
That borrower contracts with loan bi*oker to pay commissions out of loan,
not infect loan, lender having no privity with broker 79 Ga. 213.
:

,

;

:

:

:

:
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Lender did not, by relying on such broker's inspection

him agent:

constitute

of property, etc.,

79 Ga. 213.

Merck case

(79 Ga. 213) approved and affirmed 86 Ga. 760 82/299, 312.
That loan broker consummated loan with his own money, lender's money
being in hands of another broker ready to be paid over to him, not corrupt
transaction 82 Ga. 299, 312. Nor that papers were made payable to broker
who got commission he held title merely as trustee for lender 82 Ga. 299,
:

;

:

—

:

312; see also 96 Ga. 227.

"Whether cotton-factor's advance at eight per cent., customer agreeing to
ship cotton and to pay certain charges and commissions on cotton, etc.,
whether shipped or not, was usurious contract, properly submitted to jury
79 Ga. 356

see also 90 Ga. 591 74/595 78/251 83/640.
to avoid contract for usury, should specify ground of usury

;

;

;

;

One who seeks

complained of: 79 Ga. 790.
Usury under name of rent: 77 Ga. 369.
Stipulation for ten per cent, attorney's fees for collecting is not~usurious
on its face nor does it become so by reducing debt to judgment, and includ;

ing same therein 80 Ga. 56.
Renewal note containing usury, not void deed securing original note when
original free from usury 88 Ga. 480.
Under evidence here, debt was apparently infected with usury: 93 Ga. 667.
:

:

$$2892,6000.

The plea of usury is per§2878. Plea of usury generally personal.
sonal; but a creditor has no right to collect usurious interest from
an insolvent debtor
One not party
ance

As
Ga.

to

to the prejudice of other creditors.

conveyance cannot invoke section 2892 to attack convey-

84 Ga. 748.

:

to one creditor setting

up by

bill

usury

another creditor's claim: 65

in

116.

Where debtor

insolvent and fund in court to be distributed, one creditor
suggest usury as to claim of another: 79 Ga. 693.
See catchwords "Defense of Usury" in general note hereafter.

may

(2052.) Back interest. Interest from date, when stipulated,
the debt is not punctually paid at maturity, may be recovered:

§2879.
if

Provided, interest has not already been included in the principal

amount.
After all the laws on usury were repealed and before re-enactment of, parcould increase or stipulate for back interest 61 Ga. 472. Back interest
recovered as stipulated damages if not punctually paid 1 Ga. 469.
Rate of interest expressed in note, bears same after maturity as before:
86 Ga. 1.
ties

:

:

$8.

§2880. (2053.) Lex

loci.

Every contract bears interest according

to the law of the place of the contract at the time of the contract,

upon

apparent that the intention of the parties
referred the execution of the contract to another forum; in this case,
the law of the forum shall govern.
unless

its

face it

See notes to section

The law

is

8.

where contract to be performed governs the rate of inany allowed: 21 Ga. 135.
Law of place of execution governs construction and remedies 71 Ga. 630.

terest,

of the State

if

:
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Bill discounted in Indiana attacked for usury, Indiana usury laws must
be shown 78 Ga. 229 79/811.
After judgment, too late to contend that note payable in Alabama usurious
under Alabama law 80 Ga. 595.
Eight per cent, note executed here, payable in New York, not usurious if
intent was to contract with reference to Georgia laws especially if mortgage
securing note state such intent: 87 Ga. 1; see also 88 Ga. 756; 96/227.
Note payable in New York may be attacked as usurious under law of New
York, where executed in Georgia and secured by deed to Georgia lands 91 Ga.
505.
No security deed in evidence, but note waived homestead under Georgia
;

:

:

;

:

laws: 97 Ga. 238.
The deeds securing such a debt are relevant as indicating situs contemplated in fixing rate of interest: 88 Ga. 756.
That ultimate delivery of notes and mortgage made to lender at his office
in New York, and that application for loan was accepted there, not controlling
facts 88 Ga. 756.
:

In the absence of an 83Ga
agreement to the contrary, interest does not run until default;
hence where money can be recovered because of mistake, or other
like reasons, no interest runs until after demand and refusal to re§2881. Interest only from demand,

when.

-

634 -

fund.
All judgments in this State f'ftW,
§2882. (2054.) Interest on judgment.
Cobb,394.
bear lawful interest upon the principal amount recovered.

Judgment amended

so as to include back* interest

:

1

Ga. 469.

In reviving

judgments, interest to be computed also during dormancy 15 Ga. 435. Principal and interest need not be stated separately in judgments for damages
under Act of 1814: 6 Ga. 303. Debt contracted prior to 1845 bore eight per
cent, interest 7 Ga. 204. When attackable by third party for usury 49 Ga.
47.
When no injunction against, on ground of usury 48 Ga. 55.
Verdict for "legal interest" means twenty per cent., after demand on rule
:

:

:

:

against attorney: 70 Ga. 350.
Judgment bears same rate as the contract 72 Ga. 367.
Judgments draw interest at the contract rate, not at rate which law fixes in
absence of stipulation 87 Ga. 134.
:

:

Verdict for gross sum, including principal and interest not segregated, set
aside unless interest written off 95 Ga. 705 see also 94 Ga. 418.
:

§2883.
is

(2055.) Payment, how applied

made upon any

any

;

debt,

it

to interest.

When

a

payment

shall be applied first to the discharge of

interest due at the time,

and the balance, if any, to the reducpayment does not extinguish the interest then due, no interest shall be calculated on such balance of
interest, but only on the principal amount up to the time of the
next payment.

tion of the principal.

Where

If the

rule of this section

was correctly applied by auditor

§2884. (2056.) Interest on liquidated demands.

:

87 Ga. 468.

All liquidated de- gjgyj*-

mands, where by agreement or otherwise the sum to be paid is fixed
or certain, bear interest from the time the party is liable and bound
to pay them; if payable on demand, from the time of the demand.

p- 90 -
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In case of promissory notes payable on demand, the law presumes a

demand

instantly,

and gives

interest

from date.

"Where consignees rendering an account of sales in reasonable time, not liable for interest: 12 Ga. 566, 582.
Verdict by jury for liquidated demand
should give interest on it: 19 Ga. 537; 21/326,327.
liquidated demand, because certain, bears interest: 33 Ga. 219. Orders by the inferior court for

A

money, drew interest: 33 Ga. Sup. 93. Damages increased by interest, and
what demands are liquidated 18 Ga. 407 15/322 14/379-382 1/287, 288. Agent
admitting money in his hands for principal, liable for interest from time re:

;

;

;

Where verdict for principal, interest and costs 20 Ga. 50.
hire or price of a negro at certain price at end of year, bore
interest: 20 Ga. 561; 33/219. Money wages liquidated by contract, bears interest from time payment should have been made: 61 Ga. 486. A county
ceived

:

2 Ga. 370.

:

A contract for the

order, being a liquidated demand, bore interest from date: 58 Ga. 54-56.
terest properly allowed on a definite sum due 56 Ga. 350.

In-

money

rule

:

Interest allowed, in discretion of court, on successful claim in
case: 69 Ga. 171.

Stipulation in note for attorney's fees in case of suit, is part of principal
debt and bears interest: 69 Ga. 587.
Taxes due the State are not liquidated demands or ordinary debts: 70 Ga. 13.
Advances by one partner to the firm bear interest only when there is a special or implied contract to pay it: 72 Ga. 154.
Interest upon money paid for land to which vendor had no title is recoverable from what time 85 Ga. 142.
New promise bears old rate of interest 88 Ga. 166.
Same rate of interest after maturity of note as note bore before maturity
68 Ga. 1.
:

:

:

§2885. (2057.) On merchants' accounts. All accounts of merchants,
tradesmen, mechanics, and all others which by
J custom become due
at the end of the year, bear interest from that time upon the amount
actually due whenever ascertained.

$g434(8),

Acts

1858,
p. 90.
1873, p. 22.

'

'

What are books of account 1 Ga. 231, 287. Disallowing interest on open
accounts does not affect the law of set-off: 9 Ga. 594. Physician's accounts
due by custom at the end of the year, draw interest from that time 47 Ga. 121.
Interest on debt past due more than year, held part of principal, so that
case was appealable as involving over $50.00 68 Ga. 831.
:

:

:

Advances by one partner to the firm not such an account as bears interest
from end of the year: 72 Ga. 154. Open accounts created more than four years
before intestate's death but becoming due within the four years, collectible:
79 Ga. 26.
$g;2,2888,

Act
j 8^

878" 9

*

§2886. (2057a.) Beyond eight per cent, interest forbidden.

It shall

not be lawful for any person, company or corporation to reserve,
charge or take for any loan or advance of money, or forbearance to
enforce the collection of any
greater than eight per

by way

of

sum

of

money, any rate of interest

centum per annum,

either directly or indirectly

commission for advances, discount, exchange, or by any

contract or contrivance or device whatever.
See notes to section 2877.
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Contract void as to usury, even in hands of innocent holder without notice:
Ga. 392 approved in obiter dictum in 69 Ga. 722.
Weight of evidence here showed usury 71 Ga. 698.
Usury under name of rent 77 Ga. 369.
No sort of pretense, trick or evasive device effectual. Extension on loan
whereby rate of interest increased, not a valuable consideration, being an unlawful one. South Carolina law differs from Georgia law: 78 Ga. 251. No disguise of language can avail 78 Ga. 635.
Contract to deliver at warehouse so many bales of cotton or in default to
pay $1.00 for every bale short, not per se usurious 90 Ga. 591 see also 79 Ga.
1

;

:

:

:

:

;

356; 74/595; 78/251; 83/640.

Corporation borrowed
its

money

at eight per cent,

stock to lender, transaction held usurious

:

and transferred certain

of

92 Ga. 682.

Loan of $850 for forty years to railroad, $1,000 six per cent, bond being
taken, not necessarily usurious, though bond stipulated that whole principal
should become due upon ninety days default in interest although loan not
consummated for thirty-nine days from date bond began to bear interest: 94
;

Ga. 307.

Whether scheme of association is device to evade usury law is for jury
plea setting out scheme held not demurrable distinguishing 46 Ga. 166 as
purely mutual 94 Ga. 562.
;

:

82887.
Commissions, when not usurious.
c

takes nor contracts to take

Where

more than lawful

the lender neither 79 Ga.
.

,

213.

82Ga.308.

interest, the loan is

not rendered usurious by money paid or agreed to be paid others
by the borrower in order to obtain the loan.
See notes to section 2877.

§2888.

(2057b.)

Forfeiture.

Any

person,

company

or corpora-

tion violating the provisions of section 2886, shall forfeit the excess
of interest so charged or taken, or contracted to be reserved, charged

or taken.
Excess forfeited, but title to collateral note not affected: 72 Ga. 807.
All interest forfeited as penalty for usury under Act of 1879 77 Ga. 362.
Sole heir at law of deceased borrower paying usurious debt secured
:

by

realty can recover usury 78 Ga. 635.
The forfeiture is complete as soon as usury is paid, whether in cash or by
note of third person equivalent to cash 79 Ga. 415. Does not forfeit whole
interest, but excess only 79 Ga. 740.
:

:

:

This section does not violate constitutional provision that body of act must
not contain matter not expressed in title 91 Ga. 840.
Effect of Act of September 27th, 1881, amending Act of October 14th, 1879, on
contracts made between the passage of the two Acts, as to forfeiture of interest: 91 Ga. 841.
Instrument purporting to be trust deed to secure debt, held to be mortgage
and not void for usury 92 Ga. 675-680.
See notes to section 2892.
:

:

(2057 c.) Forfeiture 7nay be pleaded as set-off. The amount ActsiB75,
of forfeit as aforesaid may be pleaded as a set-off in any action for
the recovery of the principal sum loaned or advanced by the defend§2889.

ant in said action.

how discharged. No contrivance orActsws,
arrangement between the parties to any such unlawful transaction
§2890. (2057 d.)

Forfeiture,
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or their privies, shall have the effect to discharge such forfeiture,

except
9 °'

Actsi875
p. 105.

it

be an actual and full payment of the amount so forfeited.
Suit for forfeiture, when barred.
Any plea or
recovery of such forfeiture shall not be barred by lapse

§2891. (2057 e.)

gu jt

f or {/he

of time shorter than one year.
Applicable alone to suits to recover usury or to set off pleading usury 71
Ga. 549.
This does not prevent application of payments to lawful interest and principal 71 Ga. 549.
:

:

Plea of payment not barred within one year 76 Ga. 349.
Was this provision repealed by Act of 1879, p. 184 ? 76 Ga. 349.
Forfeiture arising under former Act set up after amendment 77 Ga.
:

362.

:

Iain's
$2025.'

§2892. (2057

made

erty

f.)

Titles tainted

as a part of

an

All titles to prop-

with usury void.

usurious contract, or to evade the laws

against usury, are void.

Act

under interest law of February 24th, 1875, parol contract in 1877
(maximum under that Act) and security deed

of 1875,

for twelve per cent, interest

were void only as to excess over eight per cent. 88 Ga. 209.
Agreement to reconvey, sheriff's deed to purchaser at public sale not usurious, though purchaser makes usurious agreement to reconvey to debtor nor
is deed of purchaser to guardian so, though guardian makes same agreement
:

;

79 Ga. 482.

Absolute sale to pay debt, not vitiated by grantee's subsequent agreement
payment of purchase-money with usury 78 Ga. 220.

to reconvey on

Collateral attack,

fendant
Ga. 81.

may

attack

:

where
it

plaintiff relies

on deed from third person, de-

as void for usury, without filing plea to that effect: 81

Collateral security, title to for usurious debt, not void

:

72 Ga. 807.

Deed, conveyance of land to pay usurious debt, not void: 67 Ga. 713; but
deed to secure such debt is void 70 Ga. 832 Deed, nominally in payment but
really as security, void for usury: 77 Ga. 369. Deed infected with usury is
void and cannot have effect as equitable mortgage, as title does not pass: 80
Ga. 423
Usury in deed from A. to B. not affect deed made by B. to C. at instance of A., for different purpose: 84 Ga. 338. Law making ten per cent,
interest usurious, unless promisor signed contract, defendant setting up contract not signed by him, converting deed into equitable mortgage, in defense
to suit for land, is estopped from contending that contract usurious and deed
void 72 Ga. 863. Instrument purporting to be trust deed to secure debt, held
to be mortgage and not void for usury 92 Ga. 675-680.
Security deed usurious, not foreclosed as equitable mortgage, taking priority to homestead: 66
Ga. 584. See notes to section 2771. Usurious debt in 1872, secured under
section 2771, settled in June, 1873, by delivery of land to creditor; title in
creditor good, although bond to reconvey not surrendered, etc.: 68 Ga. 472.
Security deed treated in equity as mortgage for amount legally due 68 Ga.
821.
Security deed void for usury not foreclosed as equitable mortgage 75
Ga. 159. Though deed to secure debt for money borrowed to purchase property, void for usury, principal debt good against homestead 75 Ga. 837.
Evidence, usury in consideration of deed proved by parol: 65 Ga. 561.
Ex post facto, security deed executed when no usury law in existence, did
not become infected upon subsequent re-enactment of law 76 Ga. 322.
:

:

:

:

:

:

:
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Judgment of foreclosure cannot, by purging out usury, validate mortgage
nor resuscitate waiver of homestead 83 Ga. 343.
Lex loci, contract made and land located in Georgia, deed void, though
usury legal in State of payment: 84 Ga. 481.
Mortgage should have been purged of usury here: 75 Ga. 131. Usurious
mortgage void only as to usury 81 Ga. 276. Not void as lien on the property
83 Ga. 343 see also 92 Ga. 675-680.
Pawnee's title tainted with usury cannot be asserted by claim property
levied on under fi. fa. vs. pawner, but remedy under section 2962: 91 Ga. 41.
Principal and surety, deed from principal to surety, repaying him for money
paid on behalf of principal, not affected by usury in debt unknown to surety:
:

:

:

;

;

76 Ga. 669.

Pent, used as device to cover usury, security deed void: 78 Ga. 161.
judgment obtained and sheriff's sale had thereunder, sheriff's
deed free from usury even though original debt was not 74 Ga. 465.
Third person cannot invoke this rule to set aside conveyance between parties 84 Ga. 748.
Trover lies in favor of transferee of cotton receipt, against giver thereof,
though transferred to secure usurious debt 84 Ga. 746.
Verdict, in complaint for land, this section being pleaded, verdict for plaintiff, but giving defendant six months to pay the debt, is illegal
71 Ga. 698.
Waiver of homestead, in usurious contract, void 77 Ga. 343. Surety released where note, waiving homestead, tainted with secret usury: 91 Ga. 319,
322; 89/115, 385. Waiver of homestead in usurious mortgage, void, and mortgage not enforceable until homestead expires: 83 Ga. 343. Though contract
infected with usury, if money used to take up waiver mortgage, subrogated
thereto and superior to homestead 84 Ga. 203.
Sheriff's deed,

:

:

:

:

:

:

Every provision in the
charter of any corporation, granted since the 1st day of January,
§2893. (2057 g.) Inconsistent laws repealed.

1863, inconsistent with the foregoing provisions of this Article,

is

hereby repealed.
General Note on Interest and Usury. — Act

of 1842, practice under: 13

Ga. 459.

Accord and satisfaction, mere deduction at time debt is settled does not
to, as to right of action for usury
54 Ga. 15.
Act of 1873, repealing all usury laws, itself repealed by Act of 1875: 59

amount

:

Ga. 616.
Administrator, interest compounded against,' every six years when negligent 6 Ga. 265. For mismanagement 59 Ga. 582. Act of 1842 in regard to
usury, applicable to, and executors 4 Ga. 474. Not liable for interest for first
twelve months unless he makes interest: 30 Ga. 463.
Agent, liable for interest on money in his hands from the time he receives
it
2 Ga. 370.
Agreement to pay interest on interest, not usurious: 6 Ga. 253. To pay liberal interest, must be lawful interest: 43 Ga. 343.
Banks, loans by, at more than seven per cent. 57 Ga. 95.
Building and loan association, are loans by, usurious apart from the charter? 21 Ga. 592. Suit by shareholder in, to recover back usury claimed as
paid
42 Ga. 451 46/166.
Usurious rates not allowed in winding up 48
Ga. 446.
Commissions over and above lawful interest 47 Ga. 82.
Compounding is not illegal: 6 Ga. 253; 37/384-391.
:

:

:

:

:

:

;

:

:

Actsi875,
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Contract tainted with usury, no interest was recoverable on: 1 Ga. 392.
of usury by note given renewing: 1 Ga. 416; 59/546. Usurious,
illegal only to extent of usury: 40 Ga. 107.
To pay usury on failure to pay
money on note at maturity, nudum pactum: 56 Ga. 210. To return more corn
than borrowed not usurious 59 Ga. 292. The law of State where contract to
be performed fixes the interest to be charged 21 Ga. 135.

Not purged

:

:

Creditor, junior

mon

judgment cannot enjoin older from collecting from com-

debtor because of usury

:

48 Ga. 55.

Damages, increased by interest in what cases: 1 Ga. 287, 288. Liquidated,
for non-payment of money, same as usury 26 Ga. 403.
Deed made to evade usury laws set aside 49 Ga. 514. To secure usurious
debt, void as legal title 54 Ga. 554. Made while there was no law as to usury,
could not be affected by usury 61 Ga. 458.
Distribution of estate, interest can be charged on advancements only from
time they are brought into hotchpot 18 Ga. 177.
Equity, judgment creditor seeking money in hands of assignee in court of:
4 Ga. 221. Will court of, compel payment of usury 7 Ga. 123 9/148. Where
court of, refused to impeach consent judgment on ground of usury 7 Ga. 238.
Bill in, by creditor to reach usury in hands of one receiving: 36 Ga. 541.
Has
no jurisdiction over, where complainant could proceed by sections 3965 and
5314 of Code: 49 Ga. 46. Bill in, to set aside deed on ground of usury must
be brought in six months from date of payment thereof: 61 Ga. 38. Will
:

:

:

:

:

:

;

:

decree that defendant account for money overpaid on usurious contract:
1 Ga, 376.
Excess over legal interest paid for other valuable consideration, not usury:

48Ga/9.
Factor, when not liable for interest to his principal: 12 Ga. 566. Interest
on cash overpaid on advances by 27 Ga. 174-177.
Forbearance, agreement to pay usury for, does not taint contract otherwise free from usury by common law, but not so as to a judgment here 9 Ga.
30.
To foreclose mortgage, payment by creditor to mortgagee to gain forbearance, against policy of our law against usury 28 Ga, 526.
Garnishment, during pending of, interest is suspended against garnishee:
:

:

:

When payment is resisted, liable 1 Ga, 38.
Guardian, when chargeable with interest: 21 Ga. 2; 27/78; 29/82; 30/463.
Hire, interest on: 35 Ga. 44.
Indorser after maturity not affected by plea of usury 44 Ga. 179.
Injunction, refused at instance of second mortgage bondholders to restrain
collection of amount equal to usury: 61 Ga. 177. Bill of, sought by creditor:
•
36 Ga. 541-545.
Interest, rule for computing, and when not compound 31 Ga, 3. To be
paid annually or become part of principal, legal: 37 Ga, 384. Liquidated demand, what is allowed on: 1 Ga. 288; 2/370; 18/407-409; 19/537; 20/50,56;
32 Ga. 20, 21.

:

:

:

33/219.

Mortgage, on rule to foreclose, mortgagor

may show

usury:

1

Ga. 392;

27/248; 47/646.

Note, party transferring, knowing it usurious, to one ignorant, compellable
12 Ga. 371. Given in 1876 for excess of interest over seven per cent.,
void, when 60 Ga. 665.
Partners, when liable for interest on partnership funds on misapplication
2 Ga. 18. Division between, after firm dissolved, does not purge usurious
note of usury 22 Ga. 193.
Physician entitled by custom to interest on account from end of the year:
47 Ga. 121-124.
to repay

:

:

:

:
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barred by statute 61 Ga. 38, 40 64/510. When not allowed 64
Facts material in plea of usury 1 Ga. 108. What requisite in, and
error of court in charge as to plea of usury 48 Ga. 652. Particularity of plea
55 Ga. 412. No plea of usury necessary when conof usury to avoid deed
tract is usurious on its face: 56 Ga. 210. Plea of usury, apart from fraud,
must conform to statute 63 Ga. 374.
Promise, new, when there was [no law against usury to pay old debt: 57

Plea
Ga. 178.

of,

:

:

;

:

:

:

:

Ga.

96.

Purchaser of mortgaged property after foreclosure, right to set up usury
58 Ga. 158.
Renewal, transactions originally usurious, not purged by 59 Ga. 546. Notes
given in renewal of usurious debt when not affected by usury 64 Ga. 178, 179.
Rent, to indemnify against usury agreement as to, void: 19 Ga. 551. One
enjoying rent of land not allowed interest on purchase-money when evicted:
28 Ga. 289. Contract to pay usury on purchase-money as rent, usurious on its
face 52 Ga. 69. Where rent was really interest 59 Ga. 584.
Salary of district judge, interest not allowed on, out of the county: 49
:

:

:

:

Ga.

115.

Sale for cash bears interest from date

26 Ga. 465.
usury paid on former contract may be pleaded as, to existing debt, if
not barred by statute of limitations 10 Ga. 389; 1/241. Disallowing interest
on open account does not affect law of set-off: 9 Ga. 595. When surety cannot plead usury paid by principal in another transaction 46 Ga. 422.
:

Set-off,

:

:

Stockholder in bank, when liability of, begins for interest on bank-bill 10
Ga. 162.
Surety may recover back usury paid for principal but cannot if paid voluntarily and indemnified by principal: 1 Ga. 140.
Entitled to interest on
money paid, when 12 Ga. 271. Has a right to sue for money paid by principal, when: 37 Ga. 364-371.
May recover usury paid on note from principal,
when 47 Ga. 83.
Tenant in common liable to cotenant for interest on value of surplus over
his share: 22 Ga. 131, 161.
Tender, as to proof of, not being sufficient in stopping interest: 43 Ga.
:

:

:

:

361-365.
Title to property
691.

made

as part of usurious contract, void

To note tainted with usury, held

56 Ga. 33 55/414,
as collateral security, does not pass to
:

;

the holder as against maker, although transferred before due: 50 Ga.

Trustee,

when compound

when computed

interest allowed against: 18 Ga.

as against administrator

:

30 Ga. 463

;

21/1,

8.

70.

How

and

2.

Usury paid on one note may be pleaded as set-off on another: 1 Ga. 241.
Voluntarily paid may be recovered back: 42 Ga. 451. No law against, in 1874:
57 Ga. 601 58/583 59/616. Right to recover back accrues from actual pay;

;

ment: 6Ga. 228.
War, interest did not run

in favor of non-resident, during: 37 Ga. 482.
Warrants, orders absolute of county draw interest as liquidated demand:
33 Ga. Sup. 93.
Witness, maker as a witness on a suit against surety, defense being usury
9 Ga. 36.
Act of 1875, penalty for usury, if paid, recovered by suit or set-off against
principal: 65 Ga. 265. Judgment for twelve per cent, interest from maturity
of note made in 1879, upheld 69 Ga. 733.
Building and loan association, scheme of, conducted in the ordinary way,
not unlawful 79 Ga. 439.
:

:
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Burden of proof, where contract bears greater rate than seven per cent.,
incumbent on plaintiff to show affirmatively that no greater rate received than
that specified

:

76 Ga. 348.

Conversion, generally, where money
demand, by suit or otherwise, recipient
chargeable with interest 83 Ga. 627.

paid by mutual

is

is in

mistake, until

no default, and therefore not

:

Conveyance of partnership lands, by liquidating surviving partner, in payment of usurious firm debt, good 93 Ga. 128 see also 63 Ga. 96 65/492.
County treasurer, rate of interest chargeable on default of, is question of
law 67 Ga. 221.
Creditor, as to one creditor setting up by bill usury in another creditor's
claim 65 Ga. 116.
Where debtor insolvent and fund in court to be distributed, one creditor may suggest usury as to claim of another: 79 Ga. 693. See
" Defense of Usury " below, and notes to section 2878. One cannot recover of
another usury paid to latter by insolvent debtor, either in money or property
:

;

;

:

:

78 Ga. 269.

Defense of usury, personal privilege of debtor on question of accounting
with creditor, but usurious security deed not obstruct levy under general
judgment against maker: 66 Ga. 398. One assuming obligation for valuable
consideration could not set up defense of usury against the obligation 75 Ga.
642.
Plea attacking loan broker's contract for fees because loan sought
usurious, not require usual particularity: 77 Ga. 459. See "Creditor," above.
Dividends on stock, agreement to account for, different from agreement to
pay interest on amount of stock, though rate same: 67 Ga. 676.
:

Equity, though general rule makes usury personal plea, in equitable conmay suggest usury, as to another's claim, when
79 Ga. 692.
test over fund, one creditor

:

Estoppel, judgment confessed on debt, concludes debtor from setting up
security deed void for usury: 66 Ga. 102. Debtor's wife, who has obtained
homestead since security deed made, also concluded: 66 Ga. 102; 95/712; see
also 83 Ga. 297

;

84/609.

Ex post facto

notes executed for money then due, in October and December,
1873, could not be usurious: 91 Ga. 610-615 see also 61 Ga. 458.
Heir at law of deceased borrower paying usurious debt secured by realty
can recover usury right of action is in him, not in borrower's administrator:
78 Ga. 635.
;

;

Interest, no verdict for interest prior to filing suit, declaration nor evidence
showing when account became due 92 Ga. 405.
Jury, where question of usury in warehouse paper was peculiarly for jury
and court erred in deciding it himself: 74 Ga. 596. Whether the particular
form and language of the contract with cotton-factors made it usurious here,
:

properly left to jury

New York

:

83 Ga. 640.

contract, note payable in

New York may be

attacked as usurious

under law of New York, where executed in Georgia and secured by deed to
Where no
Georgia lands: 91 Ga. 505; see also 87 Ga. 1; 88/756; 96/227.
security deed in evidence, but note waived Georgia homestead Odom case ex;

plained 97 Ga. 238. See notes to section 2880.
Plea, setting up illegality of loan broker's contract for fees for usury in
loan sought, not require usual particularity: 77 Ga. 459. See notes to sec:

tion 5090.

Surety, not bound where note with homestead waived, tainted with usury
concealed from surety purging usury not bind him 91 Ga. 319 89/115, 385.
:

;

;
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Renewal, original loan not purged of usury by renewal is contaminated
payments in interval are payments, not of the usury, but on original lawful
amount: 83 Ga. 160. Notes executed in October, 1873, not tainted with usury
because given in renewal of notes which were usurious 91 Ga. 616.
Security deed, usurious, prevails over subsequent mortgage, except as to
the usury, where mortgage stipulates that it is subject to claim of grantee:
;

;

all

:

79 Ga. 692.

CHAPTER

11.

OF BAILMENTS.*

ARTICLE

1.

GENERAL PRINCIPLES.
§2894. (2058.) Definition.

A

bailment

is

a delivery of goods or

$$2264, 3110.

property for the execution of a special object, beneficial either to
upon a contract, express or implied, to carry out this object and dispose of the property in conthe bailor or bailee, or both; and

formity with the purpose of the trust.
Banks undertaking to collect a solvent bill are bailees and liable for negligence: 59 Ga. 667-674.
Tender on day due terminates creditor's right to
retain a pledge as collateral 55 Ga. 53.
Contract by town with brokers to circulate $5,000 of its bonds, town redeeming half and balance returned contract in nature of bailment 65 Ga. 134.
As to whether telegraph company a bailee 58 Ga. 433 68/299, 307, 308.
Possession of keys to gin-house did not constitute servant bailee of cotton
therein, here: 75 Ga. 474.
Telegraph company not bound to deliver message on Sunday, except in
matter of charity or necessity 91 Ga. 252 92/609.
Reasonable terms on back of telegram-blank, held binding on sender and
sendee of messages 85 Ga. 425 92 Ga. 613.
Telegraph company not liable here for failure to transmit, etc., message
delivered to company's messenger-boy not received at office: 92 Ga. 613.
See general note on Telegraph Companies.
:

:

;

:

:

:

;

;

;

§2895. (2059.) Property in bailee.

In

all cases

the bailee, during

the bailment, has a right to the possession of the property, and in

most cases a special right of property in the thing
violation of these rights by any one, he is entitled to

bailed.

For a

his action.

Measure of damage in action by bailee 6 Ga. 530. Trover against bailee
by third party was the amount of special property in note converted 48 Ga. 625.
:

:

See notes to section 3889.
This is true where debtor has equitable interest, and has party holding
legal title convey direct to creditor: 66 Ga. 398.
Money which A. voluntarily commits to B. for delivery to C. remains A.'s
*Of Carriers, see Railroads.

29

$ 2909 -

§§2896, 2897
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until delivered or promised by B. to C.
Ga. 543.

;

subject to garnishment as A. 's: 78

Option to purchase goods in bailee, at fixed price, not exercised,
goods unsold remains in bailor: 86 Ga. 531.
$$2265, 2321,

(2064). Burden of proof.
the burden of proof

§ 2 g96.

proof of

loss,

title to

In all cases of bailment after
on the bailee to show proper

is

diligence.

See notes under section 2263 etseq., and general note following article on
Carriers.

Proving delivery, burden of proof on carrier in case of loss: 28 Ga. 550;
Burden of proof on bailee to show diligence, after loss shown: 58 Ga.

38/32.

396-437.

"Loss" means

loss to the bailor, or injury to the thing bailed: 71 Ga. 40;

88/813.

Carrier

must show how

of vigilance not sufficient

to

lost
:

baggage got out of

its

custody

;

general proof

75 Ga. 316.

Goods damaged in hands of
show its freedom from fault

though perishable, burden on carrier
word "loss" includes damage or injury: 91

carrier,
;

Ga. 382-385.
Special deposit of bonds in bank, without pay, stolen by cashier, proper
diligence not shown by bank, when 93 Ga. 505, 506.
Burden here cast on defendant bank to show slight diligence in keeping
property deposited for gratuitous safe-keeping 95 Ga. 394.
Burden on railroad company as warehousemen to show diligence 95 Ga.
777 see also 86 Ga. 327.
See 'notes under sections 2279 and 2930.
:

:

:

;

$$2822,8830.

§2897. (2060.)
ercise care

Care and diligence.

All bailees are required to ex-

and diligence in protecting and keeping safely the thing

Different degrees of diligence are required according to the

bailed.

nature of the bailments.
See notes to section 2263 et seq., and general notes on Carriers and Telegraph
Companies.
Degrees of diligence and of negligence 18 Ga. 495. Where bank wanting
in care and diligence in collecting for another bank: 59 Ga. 670-674.
Jury is to judge of negligence and diligence: 71 Ga. 40.
Where circumstances were ample notice to telegraph company that cipher
cablegram related to important commercial business and required reasonably
prompt delivery. Hour and a half delay was unreasonable here 73 Ga. 285.
One officiously removing furniture, liable for injuries thereto, whether he
:

:

exercised care or not: 75 Ga. 871.
Reasonable care and diligence, not mere general instructions, measure of
express messenger's duty as to custody of money 82 Ga. 33.
Horse hired to be ridden to certain place, hirer liable if it is injured while
riding further, whether negligent or not: 86 Ga. 800.
Telegraphic message addressed to wrong street and number, company
should nevertheless exercise reasonable diligence in ascertaining true address
92 Ga. 607.
Applied to special deposit of bonds in bank 93 Ga. 506.
Bank not discharged from liability for property deposited and stolen by
cashier, though it exercised diligence in selecting cashier what it must show
and how 95 Ga. 394.
:

:

;

:

FOURTH TITLE.— CHAPTER

451

11,

ARTICLE

1.

§§2898-2901

Of bailments, general principles.

Barber-shop proprietor, bailee for hire as to customers' hats on rack while
being shaved 95 Ga. 571.
:

Ordinary diligence is that care which $ 3009
every prudent man takes of his own property of a similar nature.
The absence of such diligence is termed ordinary neglect.
Ordinary.

§2898. (2061.)

Cited

:

-

70 Ga. 263, 453.

Ordinary diligence is that which the generality of mankind use for themselves: 60 Ga. 188; 6/213. Negligence is the omission of diligence, and is a
question for the jury 60 Ga. 188. Ordinary diligence required of a gas company 57 Ga. 28-31.
Cited, as to trespasser on railroad 70 Ga. 254.
Applied to duty from messenger to express company, in carrying goods,
etc., under contract: 67 Ga. 201.
Applied to hire of a horse 71 Ga. 40.
Court cannot instruct jury as to what facts constitute ordinary care, in
given case 77 Ga. 182.
It was error, after correctly charging jury to see whether defendant acted
as a man of ordinary prudence would act, to add "or as you would act under
the circumstances" 79 Ga. 637.
Standard as to what prudent person would do under facts, not proven, but
is in minds of jurors
91 Ga. 470.
Definition of "ordinary diligence" 92 Ga. 77 held to be the rule of conduct from employee to railroad and vice versa 92 Ga. 81.
Though ordinary care, as a legal standard invariable, that of prudent man
varies according to circumstances 84 Ga. 420.
City not liable for personal injury, where not shown that defect in sidewalk,
etc., could have been discovered by ordinary care: 93 Ga. 662.
"What bailee should have done not arrived at by showing what it did under
similar circumstances relative to its own affairs 95 Ga. 394.
:

:

:

:

:

:

:

:

;

:

:

:

Extraordinary diligence is that extreme care and caution which very prudent and thoughtful persons
use in securing and preserving their own property. The absence of
such diligence is termed slight neglect.
§2899. (2062.) Extraordinary.

Extraordinary diligence denned 60 Ga. 188 70/263.
Due by railroad company to passenger charge that railroad must "observe
utmost care and diligence" error: 95 Ga. 738.
;

:

;

§2900. (2063.)
care which every

may

Gross neglect.

man

be, takes of his

of

own

Gross neglect

common

sense,

how

is

the want of that

inattentive soever he

property.

60 Ga. 188 70/254, 453. Gross neglect defined 53 Ga. 49.
Applied to special deposit of bonds in bank without pay, where cashier
steals them: 93 Ga. 505.

Section cited

§2901.

Due

:

:

;

care in child.

Due

care in a child of tender years

1S

such care as its capacity, mental and physical, fits it for exercising
in the actual circumstances of the occasion and situation under investigation.
See general note under sections 2321-2323, and notes to section 3830.

I3 Ga'lis'
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88Ga!62°'

For the negligence of one person to
§2902. Imputable negligence.
be properly imputable to another, the one to whom it is imputed
must stand in such a relation or privity to the negligent person as
to create the relation of principal and agent.
In a suit by an infant
the fault of the parent, or of custodians selected by the parents, is
not imputable to the child.
See general note under sections 2321-2323, and notes to section 3830.

ARTICLE

2.

OF HIRING.
Contract of hiring.
Hiring is a contract by which
one person grants to another either the enjoyment of a thing or

§2903. (2085.)

the use of the labor

and industry,

either of himself or his servant,

during a certain time, for a stipulated compensation, or where one
contracts for the labor or services of another about a thing bailed to

him

for a specified purpose.

See notes section 2894 et
Hire of a slave 6 Ga.

seq.

213.
Ordinary diligence 11 Ga. 109 14/138, 259
21/270 20/87 18/649 17/72, 103 32/345, 465 33/167. Hirer of a horse should
take same care as a prudent man would of his own property 31 Ga. 350. A
telegraph company a bailee for hire 58 Ga. 436. Remedy when breach of:
:

;

;

;

:

;

;

;

:

:

no implied contract that employer will pay employee's
Interest on hire 35 Ga. 44.
Contract by town with brokers to circulate $15,000 of its bonds, town redeeming half and balance returned contract in nature of bailment 65 Ga. 134.
21 Ga. 157.

There

physician bill

:

is

29 Ga. 399.

:

;

S3110 -

§2904. (2086.)

Title of hirer.

:

The

hirer of things acquires a quali-

ownership of them for the time, which entitles him to all their
and to the possession and enjoyment of them, during the
period of bailment, against even the owner himself.
fied

increase

The contract may be for the
§2905. (2087.) Duty as to delivery.
return of the thing or of like property of the same kind and quality.
In the former case, the risk of death or inevitable accident is with
the bailor, and he can retake possession immediately at the expiraIn the latter case, the risk is with the

tion of the time of hiring.
bailee,

and he must deliver the thing hired before the bailor's

inter-

est is revested.
$8559.

§2906.

(2088.)

The obligations of the
no act to deprive the hirer of the use and en-

Obligations of the bailor.

bailor of things are, to do

joyment of the chattel during the period of the bailment; to keep the
thing in suitable order and repair for the purposes of the bailment;
and to warrant the right of possession, and that the thing bailed
is free from any secret fault rendering it unfitted for the purposes for
which it is hired.
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2.

Of hiring.

The engagements of the
no other use than that for

§2907. (2089.) Engagement of the hirer.
hirer of things are, to put the thing to

which

it is

hired; to take ordinary care in its use; to redeliver at the

expiration of the bailment;

and

to

comply generally with the terms

If the bailor sends his

of the hiring.

own agents with the thing

bailed, as a driver for his horse, then the hirer is bound, either to the

bailor or to third persons, only for the consequences of his
rections

and

Engagement

own

di-

for gross neglect.

Ordinary diligence should be used by
31 Ga. 348 42/35.
Bound for ordinary diligence: 14 Ga. 138. Conversion by the hirer: 32 Ga.
the hirer

465

;

:

of the hirer: 6 Ga. 213.

14 Ga. 260.

When

liable for loss of hired horse

:

;

21/270.

Horse hired to be ridden to certain place, hirer liable
riding further, whether negligent or not 86 Ga. 800.

if it is

injured while

:

Whether riding horse further than hired for, caused injury subsequently
appearing, for jury: 86 Ga. 800.

For a violation of the engage- $3887.
§2908. (2090.) Effect of violation.
ments of either party, the other may abandon the contract; and in
case the hirer puts the thing to a different use, the bailor

may

sue

as for a conversion, even though the hirer be an infant.

Put to other use and destroyed, may sue as
§2909.

(2091.) For

torts,

who may

the possession, the right of action

the property, or

is

for conversion

:

For an interference with SgKjJow,

sue.

in the hirer; for

any interference with

77 Ga. 719.

any injury

to

his rights of property, the

bailor also has his right of action.
See note to section 2895.
Trespass is an actionable interference as well with bailee's special as with
bailor's general property 73 Ga. 472. But borrower had no right of action
for destruction by carrier of borrowed picture 73 Ga. 472.
:

:

The loss or destruction
§2910. (2092.) Effect of loss or destruction.
of the thing hired, without fault on the part of the hirer, puts an
end to the bailment, and the hirer should pay only for the time it
was enjoyed.
§2911. (2093.) Removal out of the State, etc.
No hirer of things
has a right to remove such things beyond the jurisdiction of this
State, except by consent of the bailor, nor to put the thing hired to
any hazardous use, unless specially contracted for.
Hazardous use

:

18

Ga. 648

;

14/137.

§2912. (2094.) Reletting.
No hirer of a thing has a right to relet*3115
or hire the thing bailed to another, except with the consent, express
or implied, of the bailor.
In such case, the bailor may either take

immediate possession of the thing bailed, or he

and hold the

may

waive this right

hirer bound to extraordinary care and diligence on the
part of himself and the hirer from him.

-
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is

not subject

11,

Of hiring.
$$5468,5423.

A

§2913. (2095.) Levy on thing hired.

judgment obtained subsequent to the contract of hire
against the owner, but may be levied on, and a bond for its forthcoming at the expiration of the time for which it is hired may be
to sale under

demanded

of the person hiring: Provided, the time of hiring does

not exceed one year.

The hire of labor or services is
§2914. (2096.) Hire of labor, etc.
the essence of every bailment in which goods are delivered to another, and compensation paid for care, attention or labor bestowed
upon them. It includes the contracts of forwarding and commission
merchants, factors, wharfingers, mechanics, and all agents in such

transactions.
See notes to section 3009.

In all such cases, the bailee is not
(2097.) Rule of duty.
only bound to exercise skill in the labor and work bestowed, but it
§2915.

is

a part of the contract that he shall exercise ordinary care and

diligence in keeping

§2916. (2098.)

and protecting the

Title to thing

cases, if the identical article,

labor bestowed,

is

articles intrusted to

on which labor

is

bestowed.

him.
In such

though materially changed by the

to be returned, the title remains in the bailor.

If

the bailee furnishes a portion of the materials, the title to the entire
structure

in the party furnishing the larger portion of the

is

If the bailor furnishes material

terials.

—

ma-

such as silver for plate

but the contract does not contemplate the use of that material
specially, then the title is in the bailee to the article made, until it
is

delivered.

§2917. (2099.) Labor on shares.

be
remains in the bailor until the
delivery to him of his portion of the manufactured goods.

manufactured on shares, the
^2812,2895,

§2918. (2100.) Possession.
ice, is

The

He

and servpending the

bailee, for hire of labor

entitled to the possession of the thing bailed,

bailment.

and

If materials are furnished to

title

upon the same for his labor
he parts with possession; and if he delivers up a

has, also, a special lien

services, until

part, the lien attaches to the remainder in his possession for the
entire claim

§2919.

under the same contract.

(2101.) Loss or destruction.

If the thing bailed for labor

and

services be destroyed, without fault on the part of the bailee,
the loss falls upon the bailor, and the bailee may demand compensation for the labor expended and materials used upon it.

§2920. (2102.) Generally an entire contract.

contract of bailment
is

is

an entire contract,

a condition precedent to an action upon

As a general rule, the
and a full performance

it.
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ARTICLE

3.

OF DEPOSITS.

When chattels are delivered by one
§2921. (2103 ) Definition.
person to another to keep for the use of the bailor, it is called a deposit; the depositary may undertake to keep it without reward, or
gratuitously; it is then a naked deposit.
If he receives or expects a
reward or hire, he is then a depositary for hire
quences follow the difference in the contract.

—very variant

Where demand

conse-

necessary before recovery by suit of a deposit 8 Ga. 178.
money: 35 Ga. 8.
Cited, where valise left in hotel office, without calling attention to it, and
taken in charge by clerk 70 Ga. 452.
For special gratuitous deposit with cashier, afterwards stolen by him, bank
not liable unless it had reason to suspect cashier's honesty: 88 Ga. 797.
Deposit is gratuitous if accepted solely for accommodation 88 Ga. 805.
Special deposit of bonds in bank, without pay, stolen by cashier proper
diligence not shown by bank, when 93 Ga. 505, 506. Burden here cast on
defendant bank to show slight diligence in keeping property deposited for
gratuitous safe-keeping 95 Ga. 394.
:

Sale, mistake, deposit of

:

:

;

:

:

§2922. (2104.)

Voluntary or involuntary.

undertake to be a depositary, or he

tarily

tarily, as

by

finding;

if

A

person

may become

a naked depositary, he

is

may

volun-

so involun-

responsible only

for gross negligence.

Only

liable for gross negligence

:

58 Ga. 374.

amounted to a deposit:
loss of money
18 Ga. 496.

transaction
bailee for

53 Ga. 599.

Where

it was claimed that
Action against voluntary

:

Valise left in hotel-office without calling attention to
baggage-room, a naked deposit: 70 Ga. 449.
See notes to section 2921.

it,

and put by clerk

in

Deposits of money in a bank do
§2923. (2105.) Bank deposits.
not constitute a case of naked deposit, the use of the money being
a valuable consideration. A special deposit of a sealed package of

money would be

a naked deposit.

See general notes on Corporations and Banks.
liable for gross negligence for special deposits for accommodation
58 Ga. 369.
General deposit is loan, and transforms funds from ready money to chose in
action
78 Ga. 610.
General deposit in bank bears no interest 81 Ga. 597.
Rule that forgery is bank's loss applies anywhere along chain of indorsements of check which it pays 81 Ga. 597.
Where A. was payee of check, and B. forged indorsement and passed check
at bank, depositor had right to rely on bank's statement and to suppose A.'s
indorsement genuine 81 Ga. 597.
Capacity in which depositor holds money no concern of bank; it cannot
defend suit as "trustee" for deposit because he deposited as "agent"; pay-

Banks

:

:

:

:

2924-2929
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ment

to him or on his checks discharges bank, whether checks signed "trustee" or not 88 Ga. 333.
Where the issue was whether depositor acted as agent in making deposit
89 Ga. 218.
Bank not liable to trustee upon contract of deposit, where he checked out
trust funds for his own benefit with bank's knowledge. If party to misapplication of trust funds, liable to beneficiaries on their equitable title, not on contract of deposit with their trustee : 94 Ga. 356.
:

Carrying deposits. If one, in addition to safe§2924. (2106.)
keeping, undertakes gratuitously to carry money or other articles to

another place, his liability

is

the same as that of a naked depositary.

See notes to section 2263.

§2925.

A

(2107.) Redelivery.

naked depositary may at any time

terminate the bailments by a redelivery of the articles to the bailor.
Withdrawing

special

charges the bank

:

deposit from bank by authority of depositor, dis-

58 Ga. 374.

A naked depositary may not use
§2926. (2108.) Using deposits.
the deposit without increasing his responsibility, unless such use is
necessary for

its

preservation, or, from the circumstances, the con-

sent of the depositor

may

be reasonably presumed.

See general note on Liens.

A naked depositary is entitled to
§2927. (2109.) Reimbursements.
be reimbursed all charges and expenses incurred by reason of the

$2813.

deposit,
$2813.

and may

retain possession until the

§2928. (2110.) Deposits for hire.
to exercise ordinary care

and

same are

paid.

Depositaries for hire are bound

diligence,

and are

liable as in other

cases of bailment for hire; they have a lien also for their hire,

may
6,

retain possession until

§2929.

SfsS?

it is

(2111.) Factor's lien.

and

paid.

A

factor's lien extends to all bal-

ances on general account, and attaches to the proceeds of the sale
Peculiar

of goods consigned, as well as to the goods themselves.

confidence being reposed in the factor, he may, in the absence of
instructions, exercise his discretion according to the general usages

and more
of him, and the most active good faith.
of the trade; in return, greater

skillful diligence is required

Possession, actual or constructive, necessary to factor's lien: 5 Ga. 153.
Principal liable to factor, and factor has a lien on all his goods on hand: 12
Ga. 565. Factor's lien had priority over an attachment levied: 36 Ga. 417,
418 19/75 30/451 48/39. When factor not liable to possessory warrant for
cotton sold by his principal 34 Ga. 382. Where factor's lien had not priority
;

;

;

:

Factor must obey instrucGa. 205; 13/508. Factor
tions, and as to his duty and
not an insurer, and bound to use reasonable care and diligence: 35 Ga. 18.
Advances by factor: 13 Ga. 46. Compromises by: 14 Ga. 124, 130. Mortgages
to 25 Ga. 167. Sales by 25 Ga. 277-284 30/669. Where they mixed their
patrons' money with their own and it depreciated 43 Ga. 438. Paying draft
on faith of produce never received, entitled to be reimbursed and to interest:
of

payment out

of proceeds of crop: 44 Ga. 308.

liability generally: 12

:

:

;

:
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Acquiescence inferred to sale of cotton by administrator of the
acceptor of draft 28 Ga. 275. Cannot pledge goods of principal for advances
on his own account: 38 Ga. 399. Sale by, in violation of contract: 40 Ga. 249,
Bills drawn by factors for their principals, not rendering them individually
responsible 44 Ga. 398. Factor estopped, by judgment against him in another
State, from claiming expenses from consignor: 45 Ga. 327. Note and mortgage by planter as collateral for advances: 45 Ga. 565. After delivery, his lien
superior toother liens: 49 Ga. 596. Have a right to sell property of principal
generally for advances 59 Ga 26. Reimbursement of factor out of proceeds
of sale: 54 Ga. 113. Lien attaches on delivery, and superior to attachment
56 Ga. 24. Reimbursement of acceptors of draft out of cotton 59 Ga 841-848.
27 Ga. 174.

:

:

:

:

Factor exceeding instructions responsible
intended to benefit his principal 73 Ga. 418.

loss occur

if

;

no defense that he

:

Factor, not shipping to customary point, liable for loss here: 75 Ga. 520.

As

to

when

factor liable for refusal to pay customer's draft, having funds:

95 Ga. 675.

Compensation by surplus over fixed sum, instead of commission, not convert consignment into sale ; nor will entries on invoices "sold," "terms contract" nor accepting notes in lieu of cash for some of goods sold 90 Ga. 711.
:

;

Warehouseman.
A warehouseman is a depositary
bound only for ordinary diligence; a failure to dethe goods on demand makes it incumbent on him to show the

§2930. (2112.)
for hire,
liver

and

is

exercise of ordinary diligence.
After service on him of summons of garnishment, he is not relieved by turning over cotton to holder of receipt for 7 Ga. 104. Goods not removed by
owner on notice a reasonable time after arrival, carrier liable as warehouse:

man 14 Ga. 278. Books of, good evidence of weight of cotton, sale of cotton
by warehouseman's administrator 28 Ga. 272. Only collect rates of storage
customary at time of storing 35 Ga. 108. A bill of interpleader should not
have been filed by the warehouseman 37 Ga. 574-576. Trover against, for alleged wrongful sale of cotton, found against, on sufficient evidence 43 Ga. 529.
Trover by assignee of receipt of cotton should not only produce receipt, but
prove the assignment: 43 Ga. 168.
Bailor's title not affected by wrongful
pledging of warehouse receipt for carrier's debt: 33 Ga. Sup. 95.
Carrier's
liability only as warehouseman, arriving at destination on time and depositing:
:

:

:

:

:

Responsible for ordinary diligence, must prove
negligence in suit for damages against 48 Ga. 531, 532. As to measure of damages where loss, if ordinary care not exercised 51 Ga. 337.

53 Ga. 596,599; 46/433-437.

:

:

Railroad undertaking to store trunk in depot, responsible, as warehouseman, for ordinary diligence 86 Ga. 327.
Carrier as warehouseman, see section 2279 and notes.
:

When
begins

;

railroad's liability as

rules of liability

:

common

carrier ceases, and as

warehouseman

95 Ga. 775.

Case made out against warehouseman receiving cotton and refusing to account 95 Ga. 770.
:

§2931. (2113.)

and

Wharfinger.

A

wharfinger

is

also a depositary for

upon the same principles.
§2932. (2114.) Inn.
Under the term "inn" the law includes all
taverns, hotels and houses of public general entertainment for guests.
hire,

Meaning

liable

of

term discussed

:

7

Ga. 296.

//$

fi
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An innkeeper is a depositary
§2933. (2115.) Liability of innkeeper
from the peculiar nature of his business, his liability is
.

for hire, but

governed by more stringent rules.
Negligence, omission of diligence as between innkeeper and guest, question
60 Ga. 188.
Cited 69 Ga. 209.

for jury

:

:

§2934.

(2116.)

All persons entertained for hire at an inn,

Guests.

or tavern, or hotel, are guests.

is

An innkeeper
§2935. (2117.) Liability of innkeeper for stolen goods.
bound to extraordinary diligence in preserving the property of his

and
where the guest has complied with
guests, intrusted to his care,

is

liable for the same, if stolen,

reasonable rules of the inn.

all

Responsibility begins when guest's baggage delivered to him, and ends when
that relation dissolved 37 Ga. 242-250. Liable for overcoat given by guest to
innkeeper's servant and deposited by him: 39 Ga. 105. Negligence of, is question for the jury 60 Ga. 185. Innkeeper admitting loss of guest's goods, can
then show amount: 29 Ga. 713. Responsible for guest's baggage left with him
for reasonable time after leaving: 41 Ga. 65-67.
:

:

Stated, and construed with sections 2937 and 2938: 69 Ga. 206.
depositary, and liable only for gross neglect

Where innkeeper was naked
Ga. 449.
Innkeeper

is. liable

:

70

as an insurer: 83 Ga. 702.

show actual delivery
to the innkeeper.
Depositing goods in a public room set apart for
such articles, or leaving them in the room of the guest, or placing a
It is not necessary to

§2936. (2118.) Proof.

horse in the stable,

is

a delivery to the innkeeper;

if,

however, the

guest delivers his goods to a servant under special charge to

keep the same, the innkeeper

is

him

to

not liable therefor.

Delivery to hotel porter of baggage, renders innkeeper responsible until redelivery to guest 37 Ga. 243. Section cited where overcoats placed on a shelf
as directed by a person in charge, sufficient: 39 Ga. 107.
Leaving valuables in guest's bedroom 69 Ga. 212.
Where hotel porter meets traveler, directs him to 'bus and takes his baggage, hotel-keeper becomes liable therefor. That porter had no authority to
receive baggage, but only to advertise hotel, no defense unless traveler so
knew. Hotel-keeper's private arrangement with baggage-transfer company
does not affect traveler 83 Ga. 697.
:

;

:

:

§2937. (2119.) Deposit of valuables. The innkeeper may provide
safe, or other place of deposit for valuable articles, and by

an iron

posting a notice thereof, may require his guests to place such valuable articles therein, or he will be relieved from responsibility for

them.

Where innkeeper had such

a notice posted

Construed with sections 2935 and
ister not sufficient publication

2938,

:

60 Ga. 187.

and held that notice upon hotel reg-

69 Ga. 206.
Notice not apply to watch and reasonable
penses: 69 Ga. 20G.
:

sum

of

money

for traveling ex-
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Of deposits.

§2938. (2120.) Presumption of law. In case of loss, the presump- $ 2896
tion is want of proper diligence in the landlord. Negligence or default

-

by the guest himself, of which the loss is a consequence, is a
The innkeeper cannot limit his liability by a

sufficient defense.

may

adopt reasonable regulations for his own protection, and the publication of such to his guests, binds them to

public notice; he

comply therewith.
Where guest admitted loss accrued by his own fault 60 Ga. 185. Innkeeper
must use extraordinary diligence where guest complied with the reasonable
:

regulations

:

41 Ga. 65.

Construed with sections 2935 and 2937
sufficient publication that valuables

to lock his door not negligence, when.
gence of guest as defense 69 Ga. 206.

;

notice upon hotel register held not
Failure of guest
left at office.

must be

Presumption against landlord

;

negli-

:

The innkeeper who advertises
§2939. (2121.) Duty of innkeeper.
himself as such is bound to receive, as far as he can accommodate,
all persons offering themselves as guests, of good character, and

who

are willing to comply with his rules.
Persons entertaining only
a few individuals, or simply for the accommodation of travelers, are

not innkeepers, but simply depositaries for hire, bound to ordinary
diligence.

§2940. (2122.)

His

lien.

The innkeeper has a

lien

on the goods

$$28io, 2818.

and may retain
possession until they are paid; his lien attaches though the guest
has no title, or even stole the property, and the true owner must
pay the charges upon that specific article before receiving the same.
of

all

his

guests for all his reasonable charges,

Article deposited not belonging to bailor, lien attaches for expense of takit only
50 Ga. 573-575 47/558.

ing care of

;

:

§2941. (2123.) Innkeepers shall give checks for baggage.

It shall be Act|i 865 - 6

<

the duty of the keepers of inns, hotels and other houses of public

entertainment for travelers in this State, to give receipts or checks
for all baggage of their guests, delivered in such inn, hotel or house

when requested so to do by such guest; and such
not make any additional charge for receipting for,

of entertainment,

keeper shall
checking or keeping such baggage, so long as the owner remains a
guest of the house; and if the keeper of any inn, hotel or any other
public house of entertainment as aforesaid, shall violate any provision of this section, he shall be guilty of a misdemeanor.

The Actayi890-i,
on beaches, to keep life-boats, etc.
proprietor or keeper of every hotel, boarding-house or other public
house or bath-house on the seacoast of Georgia, where the public
§2942.

may

Hotel-keepers,

etc.,

resort for purposes of surf-bathing, shall, at all

times dur-

ing the surf -bathing season, keep and maintain at their respective
establishments, in full view and accessible to bathers and guests
of such house, a

suitable,

seaworthy life-boat or

life-raft,

fully

§§2943-2946
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equipped with oars, oar-locks, life-preservers and life-ropes, and
moiiDted upon a proper wheeled carriage; which boat or raft and
appliances shall be kept at all times ready for instant use, in case of
emergencies to bathers requiring the use of such appliances; and in
default of complying with the provisions of this section, no proprietor or keeper of such hotel, boarding-house, public house or bathhouse shall have the right to collect any debt from any guest of
such house, the consideration of which is board, lodging or other
service rendered such guest during the surf-bathing season by the
proprietor or keeper of such house.
$28io.

The keeper of a liveryKeeper of livery-stable.
stable is a depositary for hire, and is bound to the same diligence
and entitled to the same lien as an innkeeper.
§2943.

(2124.)

See notes to sections 2810 and 2958.
Formerly as at common law had no lien except by contract 31 Ga. 339.
Has lien on customer's horses for board and other accounts 41 Ga. 112. Yet
depositor not true owner, lien only extends to feeding and taking care of it:
:

:

47 Ga. 555.

—Depositary

turned goods over to defendant at own risk
44 Ga. 647-649. Bank paying out deposits on defendant's check after being garnisheed is liable 51 Ga. 325. The ordinance of
1865 was applicable to bank depositors 52 Ga. 515. Where an agent deposited
principal's money in bank to his own credit 52 Ga. 494. Wife on demand and
refusal could recover with interest from remaining partner her money husband had deposited in partnership business 48 Ga. 481-484.

General Note.

after being garnisheed

:

:

:

:

:

ARTICLE

4.

OF LOANS.
,3526.

Loans are of two kinds for
§2944. (2125.) Division of loans.
A loan for consumption is where the aruse.

consumption or for

not to be returned in specie, but in kind; this
not a bailment.

ticle is

Loan

is

a sale and

defined, and as to duties of the borrower and rights of the lender:

16 Ga. 20.

§2945. (2126.) Loan for use.

A

loan for use

is

the gratuitous

grant of an article to another for use, to be returned in specie, and
may be either for a certain time or indefinitely, and at the will of
the grantor.
§2946. (2127.) For whose

benefit.

A

loan

is

generally entirely for

the benefit of the borrower, but sometimes it is for the joint benefit
of the lender and borrower, and occasionally for the exclusive benefit of the lender, as where one lends a horse to another to transact
business for the lender; in the two latter cases the responsibility of
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§§2947-2954

Of loans.

the borrower

is

varied and less stringent, according to the circum-

stances and purpose of the loan.

The borrower usually is bound to exextraordinary care and diligence, and is liable for slight

§2947. (2128.) Diligence.
ercise

neglect.

The borrower acquires no prop- W»»
erty in the thing loaned, but only the right to possess and use it.
For any interference with that right he may maintain an action.
§2948. (2129.) Borrower no

title

Must take good care and return
Ga.

.

it in

proper time and good condition

:

t

88».

16

20.

Borrower no right

of action of destruction

by carrier

of

borrowed picture

73 Ga. 472.

A

§2949. (2130.) Not transferable.

loan being for the personal
benefit and use of the borrower, he cannot transfer the possession to
another without the consent, express or implied, of the lender;
hence,

$$2913,5468,
2961.

the loan be for a definite time, the borrower has no such

if

interest as

is

subject to levy and sale.

The lender may not revoke a
§2950. (2131.) When revocable.
loan for a definite time so long as the borrower meets fully his engagements. A loan at will, or indefinitely, may be revoked at any
time.

A gratuitous loan may be

terminated by the lender at any time

:

16 Ga. 20.

A

loan being gratuitous, the
borrower must meet all necessary charges and expenses in preserving and taking care of the property during the time of the loan. If,
however, extraordinary expenses be necessary to protect the property from destruction, the lender must reimburse the borrower such
§2951. (2132.) Necessary charges.

expenses.

Engagements

of the

borrower

16 Ga. 20.

:

The

§2952. (2133.) Increase.

increase, except

by special con-$ 2965

-

tract, belongs to the lender.

Increase belongs to the lender

A

violation

16 Ga. 20.

The loan must be used strictly for the $2959.
the manner contemplated by the parties in contract.

§2953. (2135.)

purpose and in

How

:

used.

by the borrower

is,

in law, a conversion.

Assertion of title in a loan with use and acts of control is a conversion 11
Ga. 106. Section cited where money was loaned for a specific purpose, it must
be so used 42 Ga. 533.
:

;

:

(2136.) Death of parties. The death of the lender termi-^ 3003
nates all indefinite loans, or loans at will or pleasure. It does not

§2954.

terminate a loan for a definite time.
terminates all loans to him.

The death

of the borrower

-

neo-
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General Note. — Jury should determine whether a gift or loan was intended:
Loan and not advancement presumed on taking notes for it from

11 Ga. 114.

Term "lend"

son-in-law: 23 Ga. 531.

in wills or

deeds: 8 Ga. 79; 18/570;

20/699.

See general note following section 1774.

ARTICLE

5.

PLEDGES AND PAWNS.
$755.

may

Municipal authorities may license pawnbrokers, define by ordinance their powers and
privileges, impose taxes upon them, revoke their licenses, and exercise such general superintendence as will insure fair dealing between
the pawnbroker and his customer.
§2955. (2187.) Cities

pawnbrokers

license

.

In absence of ordinance, recorder could not fine pawnbroker for doing
business without license 78 Ga. 773.
:

Charge of running pawnshop, without registering it, on a day named, did
not authorize punishment for more than one day's violation 87 Ga. 65.
:

887

^le!

'

$2812.

A pledge, or pawn, is property
§2956. (2138.) What is a pawn.
deposited with another as security for the payment of a debt. Delivery* of the

property

is

essential to this bailment,

but promissory

notes and evidences of debt, warehouse receipts, elevator receipts,
bills of lading,

may

or other commercial paper symbolic of property,

be delivered in pledge.

The delivery

no

of title-deeds creates

pledge.

The deposit of the notes as collateral security was a pawn 4 Ga. 443. There
must be actual delivery of the thing to pawnee, to constitute a pawn: 38 Ga.
391-402. Tender day debt due terminates pledge as collateral refusal of it is
:

;

conversion

:

55 Ga. 53.

See also general note on Mortgages, after section 2742.

Where grantee
to lender created

S

4 ' 8697 '

§ 295 ?.

deed borrowed the purchase-money, delivery of title-deeds
no pledge: 88 Ga. 191 distinguishing 62 Ga. 413.

in

;

(2139.) Pledge of notes.

The

receiver in pledge or

pawn

of

promissory notes is such a bona fide holder as will protect him, under
the same circumstances as a purchaser, from the equities between
the parties, but not from the true owner, if fraudulently transferred, though without notice to him.
Note as collateral security

for an existing

debt

:

3 Ga. 47.

Note transferred

as collateral security not liable to set-off against payee: 30 Ga. 153, 154.

section construed with reference to sections 2639, 2785 and 2789

Law
simple;

:

This

57 Ga. 274, 276.

as to bona fide holder not applicable to warehouse receipt pure
aliler, as to special form of rice-mill receipt here: 78 Ga. 574.

and

Note payable to order, delivered without indorsement, held subject to equibetween the parties 95 Ga. 70, 76.

ties

:

FOURTH TITLE.— CHAPTER

463

11,

ARTICLE

5.

§§2958-2962

Pledges and pawns.

The pawnee may sell the property received in pledge after the debt becomes due and remains unpaid; but he must always give notice for thirty days to the pawner
of his intention to sell, and the sale must be in public, fairly conducted, and to the highest bidder, unless otherwise provided by
§2958. (2140.) Sale by pawnee.

$ 2818 -

contract.

May sell
sold

watch

Ga.

173.

on demand and notice, if no time stipulated for 4 Ga. 444. Pawnee
of wife, husband waiving notice, she recovered it in trover: 44
:

where defense

to suit on note that holder had not sold stock held as
although notified to do so: 68 Ga. 639.
Livery-stable keeper's sale to himself enforcing lien, without thirty days
notice, void purchaser from him gets no title, although he was owner's agent
to sell 91 Ga. 440.
Sale of collaterals not in accordance with contract, and purchased by
pawnee, a conversion in suit on debt secured, value of collaterals recouped:

Cited,

collateral,

,

;

:

;

95 Ga. 731, 732.

Creditor not bound to sell bank-stock held as collateral after maturity of
indebtedness 65 Ga. 305.
:

§2959. (2141.)

Use of goods pawned.

The pawnee may use the^ 8889

*

2953,

goods pawned, provided the use does not impair their real value.
He has a lien on them for the money advanced, though not for other
debts due to him. He may retain possession until his lien is satisfied, and has a right of action against any one interfering therewith.
Rights of the pawnee

:

4 Ga. 443.

The general property in S 2954the goods remains in the pawner, but the pawnee has a special propThe death of neither party
erty for the purposes of the bailment.
§2960. (2142.) Property in goods pawned.

interferes with their respective interests.

Holder

of stock as collateral

is

not a stockholder in the corporation

:

71

Ga. 726.

Holder only

Fawnee

for special purpose as trustee

:

71 Ga. 726.

by attempting to pass title to cotton held for adsecure loan, clothe bank with any right to maintain trover:

factor could not,

vances into bank to
79 Ga. 27.

§2961. (2143.)

Transfer.

The pawnee may transfer his debt, and $2949
the thing pawned, and the purchaser

*

with it the possession of
stands precisely in his situation.

Where warehouseman borrowed from bank on
in

his note acknowledging title
bank to certain cotton as security, and there was no delivery, bona fide pur-

chaser of said cotton protected

:

79 Ga. 22.

Property in pawn may be^ 28 * 8
seized and sold under execution against the pawner, but upon notice 6423,2949.
by the pawnee to the levying officer, the court, in distributing the
proceeds, will recognize his lien according to its dignity, and give
such direction to the funds as shall protect his legal rights.
§2962. (2144.)

Sale under execution.

'
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1.

of the contract.

true although pawnee's title tainted with usury and could not be
91 Ga. 41.

asserted by claim

:

The pawnee is bound for or§2963. (2145.) Liability of pawnee.
dinary care and diligence. If the property pledged be promissory
notes or other evidences of debt, the pawnee must exercise ordinary
diligence in collecting and securing the same.
Creditor not bound to
indebtedness 65 Ga. 305.

sell

bank-stock held as collateral after maturity of

:

§2964. (2146.) Necessary expenses.

essary expenses

and

The pawner must pay

upon the property, but

repairs

if

all nec-

pawn
his own

the

has been profitable, or if the pawnee has used it to
advantage, the pawner may require him to account for such profits.

itself

Tender after day debt due must embrace charges lawfully paid by creditor
before tender
$2952.

:

55 Ga. 53.

All increase of property in

§2965. (2147.) Increase.
longs to the pawner.

pawn

be-

—

General Note on Article 5. Only redeem a pawn by paying all due at
time of redemption of the pawn: 30 Ga. 121. When agent cannot pledge
goods for own debt, how must be made effectual 38 Ga. 391.
:

extent of debt secured by pledge, may recover atPledgee, damaged
torney's fees if stipulated in pledge, whole recovery being less than value of
pledge 78 Ga. 575.
to full

:

General Note on Chapter 11.— Effect

of

Code on law

of bailments: 37

Ga. 363.
In suit for money deposited with "bucket-shop" to cover "margins," demand necessary 82 Ga. 243.
:

CHAPTER

12.

OF PRINCIPAL AND SURETY.

ARTICLE

1.

THE CONTRACT.

What constitutes suretyship. The contract of suretythat whereby one obligates himself to pay the debt of another

§2966. (2148.)

ship is
in consideration of credit or indulgence, or other benefit given to
It differs
his principal, the principal remaining bouDd therefor.
is a benlatter
the
of
consideration
from a guaranty in this, that the
efit

flowing to the guarantor.

Substitution of third party by consent of all three, made first debtor secuWhere there was no such consent, first debtor not a security
19 Ga. 551.
his own
19 Ga. 599. Holder of collateral does not become such by suing in

rity

:
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name
its

:

;

1.

§§2967, 2968

of the contract.

by security to be relieved from alleged fraud in
"When plea by surety must allege the want of
to the principal 43 Ga. 252-255. "When a letter of credit can-

23 Ga. 175.

procurement

and surety

ARTICLE

12,

Bill filed

27 Ga. 444.

:

consideration as
not be altered without the drawer's consent: 51 Ga. 498. When guarantors
are mere sureties and when more than sureties 56 Ga. 76. There must be acceptance of, or acting upon, proffer to guarantee, to bind 58 Ga. 414. Assignor
agreeing to pay an order not paid by certain time, assignee may recover without notice of non-payment 58 Ga. 54. A joint maker or indorser, and not a
guarantor 61 Ga. 113. Surety signing note after its maturity became liable
at once with principal for whole debt 57 Ga. 319. Party bound as security
having authorized another to sign his name as such 30 Ga. 32.
Contract one of suretyship or of original undertaking, when 74 Ga. 454
:

:

:

:

:

:

:

:

74/722.

Charge that, if one surety signed, both liable, error here 75 Ga. 280.
Test whether father's undertaking to pay for goods sold to son is original or
collateral, furnished by question whether son still liable 76 Ga. 723.
As to what constitutes an original and what a collateral undertaking, see
:

:

section 2693(2)

and notes.

Contract of suretyship, avoided by fraudulent representations 77 Ga. 40.
To obtain extension, B. gave to E. note to E.'s order; F. indorsing it in
blank for accommodation, with knowledge of its purpose, was surety, not indorser, and was not entitled to notice of protest, etc. 82 Ga. 748 see also 62
:

:

Ga. 73

;

79/736.

;

Promise of principal and surety to assignee of execution against former, to
pay additional interest for extension, valid and binding: 84 Ga. 157.
Requisite allegations and exhibits of declaration against guarantor in writ-

payment

ing of

for goods, etc.

:

91 Ga. 302; 74/722.

The obligation of the
§2967. (2149.) The nature of the obligation.
surety is accessory to that of his principal, and if the latter from
any cause becomes
it

extinct, the former ceases of course, even

be in judgment.

If,

was invalid from a

cipal

though

however, the original contract of the prindisability to contract,

was known to the surety, he

is still

and

this disability

bound.

Cited and explained 74 Ga. 722.
Dismissal of levy on realty of the principal does not discharge the surety
22 Ga. 385-397. Injunction granted a security against a judgment where
Statute of limitations
it was dismissed as to the principal: 42 Ga. 491-494.
affecting this relation of principal and surety, new promise by surety:
60 Ga. 377. Disability of principal in a bond, so known to the bailor, will not
relieve him 62 Ga. 449-455.
Liability not extended beyond that of principal 75 Ga. 358 not precluded
by judgment, from setting up defense of suretyship 75 Ga. 363.
Bond void as to principal for duress unknown to surety at time of signing,
void as to surety knowledge of fact of imprisonment not knowledge of its
illegality 81 Ga. 802.
Relatively to indorsee of bill of exchange without notice, accommodation
acceptor is real debtor, not surety 88 Ga. 29.
Guarantor subject to suit though none brought against maker 94 Ga. 649.
:

:

:

;

:

:

;

:

:

:

strict

The contract

of suretyship

ooe of
law, and his liability will not be extended by implication or

§2968. (2150.) Stricti juris.
interpretation.
30

is

2969, 2970

'
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2.

Relative rights of creditor and surety.

any varying, without his consent, of terms of the conif the variation of the contract be for surety's benefit
17 Ga. 522. A letter of credit cannot be altered so as to bind 51 Ga. 498.
Offer to indorse for purchase of goods by others, not accepted or acted upon,
Surety discharged,

if

Even

tract: 10 Ga. 235.
:

:

does not bind 58 Ga. 414, 415.
Criminal recognizance containing no provision for appearance from term
to term, surety discharged where defendant appeared at time specified:
65 Ga. 341.
Section inapplicable here 74 Ga. 719.
:

:

§2969. (2151.)

Form

immaterial.

The form

of the contract

dation indorser

is

is

im-

accommo-

material, provided the fact of suretyship exists; hence, an

considered merely as a surety.

Accommodation indorsers not liable to contribute as securities 1 Ga. 205But may call on securities on partner's indemnity
bonds to contribute to him for their debt paid by him 37 Ga. 256. The action
of the holder of accepted domestic draft released the drawer 55 Ga. 662.
Section cited 59 Ga. 673. Holder telling the security the note was paid off
released the security 54 Ga. 277. May show by parol he was only a surety
53 Ga. 217. Where the liability was as joint maker and not as guarantor:
:

212; but see 46 Ga. 16.

:

:

:

:

61 Ga. 112.

Indorser for accommodation of a draft is surety only 70 Ga. 715.
After indorsement the maker of note is same as acceptor of bill, and may
show his accommodation character against holder with notice 71 Ga. 715.
Indulgence to indorser without consent of accommodation maker, discharges latter 71 Ga. 715.
Acceptor of draft having in hand property of di*awer sufficient to pay, not
an accommodation party 72 Ga. 42.
Accommodation indorsers upon notes payable at chartered bank, liable to
contribution as other mere sureties 90 Ga. 674.
Creditor knowing of suretyship, charged with all obligations arising therefrom, though relation not shown in contract: 75 Ga. 362.
:

:

:

:

:

ARTICLE

2.

RELATIVE RIGHTS OF CREDITOR AND SURETY.
$8715.

The creditor may release or com(2152.) Effect of release.
with the surety without releasing the principal, but the re-

§2970.

pound

lease of or

compounding with one surety discharges a cosurety.

One surety discharged by

act of the creditor, discharges the other surety:
Injunction should have been granted to the indorser or security,
suit dismissed against maker of note: 47 Ga. 289-294. Release of one joint
obligor in a judgment releasing the other: 60 Ga. 70. Where the discharge of
the principal absolutely discharged the surety 24 Ga. 289.
Sureties discharged pro tanto by distribution of estate of cosurety 80 Ga. 27.
Where one surety discharged upon payment of amount less than debt, other
surety discharged to amount of property of first surety thus released 80
Ga. 402.
No release by administrator's successor becoming also administrator of cosurety, and distributing his estate: 82 Ga. 413.
4 Ga. 397.

:

:

:
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§§ 2971, 2972

2.

Relative rights of creditor and surety.

purchase of cosurety's land at sale under fi. fa. in which two
were defendants, but from which one, without knowledge of purchaser, had been released, valid 83 Ga. 124.

Bona

fide

sureties

:

change of contract. A change of the nature of $ 3641
terms of a contract is called a novation; such novation, without the
§2971.

(2153.)

A

consent of the surety, discharges him.

Bound only according to terms of contract discharged by change of, without
10 Ga. 235. Can insist on terms of contract, although altered to
;

his consent

:

his advantage: 17 Ga. 522.
Extension of time to principal releasing surety,
jury finding for plaintiff but releasing security, valid 30 Ga. 112. Where one
surety could not be removed from bond by court without consent of cosecurity
12 Ga. 125. Where release of one of three on joint debt for consideration, releases others: 20 Ga. 415. Extension of time by holder to principal, releasing
surety: 38 Ga. 104. Where there was no novation 38 Ga. 517, 518. Novation
of contract with new security, bringing it under ordinance of 1865: 40 Ga. 193196, 423, 487 45/500 42/168.
Whether addition to note by principal released
surety depended on understanding when signed : 41 Ga. 303. Such a novation
as discharged the sureties, if done without their consent: 64 Ga. 740-744.
Where attorney estopped from claiming rights of a surety released by action
of creditors 60 Ga. 52-56. No such novation in note renewed by consent of
security as would bring it under ordinance of 1865 51 Ga. 177. Such a novation as would have discharged any surety 59 Ga. 265-268. Such change as
without surety's consent would discharge him 59 Ga. 672, 703.
Ex parte conveyance by debtor to creditor, not delivered, not discharge
surety 65 Ga. 221.
Renewal of a note at same interest not a novation 72 Ga. 807 74/722.
Taking notes and mortgage from principal, in hope of thus collecting original note which surety signed along with principal, did not release surety:
74 Ga. 405.
Where payee of absolute draft accepts limited acceptance from drawee, he
releases drawer from liability 75 Ga. 33.
Creditor fraudulently induced to extend note, and taking mortgage, but
failing to rescind upon discovering fraud, surety released 75 Ga. 689.
Extending time of payment of past due note, in consideration of usurious
interest in advance, releases surety, when: 93 Ga. 709; see also 37 Ga. 384;
:

:

;

;

:

:

:

:

:

:

;

:

:

72/42.

§2972. (2154.)
after

Of

risk.

Any

act of the creditor, either before or

judgment against the principal, which injures the surety or

increases his risk, or exposes

him

to greater liability, will discharge

him; a mere failure by the creditor to sue as soon as the law allows,
or negligence to prosecute with vigor his legal remedies, unless for a
consideration, will not release the surety.
Notes from Code of 1882

Any

act by creditor increasing surety's risk releases

him

:

3 Ga. 248.

Any

judgment, of creditor, injurious to surety, releases him: 3 Ga. 405.
Dismissal of levy and releasing of property of principal releases surety: 3 Ga.
239.
Dismissal of levy on realty of principal does not release surety 22 Ga.
385 57/68. Surety need not give notice to creditor of dissent to indulgence
or other act 12 Ga. 271. Time given principal debtor for consideration without security's consent, releases him: 19 Ga. 551 30/112; 38/104; 37/312-384.
Discharge of the principal extinguishing the debt as to the surety 24 Ga. 289.
act, after

:

;

:

;

:

-
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and surety.

Pui*chase of distributive share by administratrix did not release the sureties
of the distributee 26 Ga. 426. Waiting on maker, in consideration of his giving eight per cent., usury releasing indorser: 27 Ga. 565. Failing to deliver
:

an execution to a surety for indemnity, releases surety: 30 Ga. 93. Indulgence must be for a consideration to discharge surety 30 Ga. 249. Mere forbearance to principal, without notice from surety to proceed, does not release
the latter 33 Ga. 173. To discharge securities to note by indulgence to principal, what latter must know 31 Ga. 663.
Failure of creditor to record mortgage, releasing surety 37 Ga. 428. A creditor should not so act as to discharge
one joint obligor to injury of co-obligor 42 Ga. 494. Where the employment
and payment of the principal defendant did not discharge the surety 44 Ga.
11. Indulgence by creditor to principal, to discharge surety, must be by agreement for definite time 46 Ga. 422. When surety not discharged where statute of limitations, as between creditor and principal: 47 Ga. 273. Wherein
settlement of partnership affairs by a new note, security discharged 46 Ga.
476.
Misrepresentation as to a note being paid, releasing security: 54 Ga. 277.
Dismissal of levy on personal property, unexplained, would discharge surety
59 Ga. 733. Any change between corporation and agent, without surety's consent, would release him: 59 Ga. 685-695. What would be indulgence, releasing an accommodation indorser: 59 Ga. 776-778. Amendments of judgments
and executions made without notice to security 56 Ga. 174. When guarantor not discharged by judgment against maker: 56 Ga. 72. Plea of release of
security should set forth the facts as to how risk increased 55 Ga. 664. When
removal of personal property, neglect to levy on realty and non-action will
not release 55 Ga. 374. Neglect of plaintiff to sign up judgment, increasing
risk 52 Ga. 555. Section referred to and construed 64 Ga. 745. Time given
principal and a new note taken, releasing surety: 37 Ga. 312. Where surety
waives what would otherwise release him, and estoppel as to 60 Ga. 52-56.
Indulgence with consideration to principal releases sui'ety, unless he waives
it
64 Ga. 486. Released by an amendment to judgment not being made in
time 59 Ga. 497. Bank altering note and releasing two names on it, discharging surety 59 Ga. 703.
Notes from decisions since Code of 1882 :
Additional credit, that payee of tenant's note for supplies, which landlord
signed as security, extended tenant further credit afterwards, not release
surety 81 Ga. 187. True, though payee accepted rent cotton in payment of
second indebtedness, payee not being insolvent 81 Ga. 187.
Administration, failure of creditor of deceased principal to procure administration after notice to sue does not release sui'ety 80 Ga. 209.
Administrator's bond, sureties on administrator's bond not discharged by
combination of heirs with administrator to resist creditors under which administrator abstained from annual returns 87 Ga. 660.
Amendment, sureties on bond to dissolve garnishment in attachment
against partnership, released by amendment striking names of all except one
partner 76 Ga. 689.
Application of payment, surety in both senior and junior judgment, not
released because principal's property sold and proceeds applied to junior one
85 Ga. 463.
Attachment note given, with person security, for horse, and vendor buying back horse and losing right of attachment, surety not released 68 Ga. 152.
Bankruptcy, surety on replevy bond, in distress warrant case, released by
discharge in bankruptcy of principal 65 Ga. 444 68/725.
Check, cashed by bank, as to diligence required in presenting to drawee in
another city, and what will release accommodation indorser 95 Ga. 376.
:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

:

;

:
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Relative rights of creditor and surety.

Conditional sale, failure to record contract, whereby maker sold property
: 94 Ga.
649.

to bona fide purchaser, released surety

Defense, forbearance by attorney of defendant to urge unavailable defense,
no wrong to surety on replevy bond 84 Ga. 52.
Dismissal of levy on lands of principal, no ground for illegality on part of
:

surety

:

91 Ga. 64.

Equity, accommodation indorsers, relying upon security in land, who negjudgment to go against them after creditor gave up land, not
in
equity
71 Ga. 641.
relieved
ligently suffered

:

Estoppel, surety cannot set up facts which he knew or ought to have known
82 Ga. 34. Surety not heard to deny liability on bond appropriate to case, on ground that he signed in blank and attorney wrote bond different from that expected : 80 Ga. 557.

when he signed

:

Evidence here

insufficient to

of principal solvent

show release

of surety,

when judgment rendered,

etc.

:

on ground that estate

69 Ga. 313.

Exceptions, failure to except to judgment of court of competent jurisdicnot release surety 85 Ga. 463.
Extinguishment of securities discharges pro tanto only 82 Ga. 437 see also
80 Ga. 402. Cancellation of bill of sale, held as additional security, without consent of surety, releases him to extent of damage sustained 86 Ga. 699.
Failure to sue, mere failure to sue will not release surety, though principal
becomes insolvent, and removes the personalty to which title was reserved 94
Ga. 649.
Fraud, creditor fraudulently induced to extend note, and taking mortgage,
but failing to rescind upon discovering fraud, surety released: 75 Ga. 689.
Where codebtor would be discharged from liability by reason of fraud of creditor 76 Ga. 246.
Improper use, sureties who sign negotiable note payable to Neal or bearer,
are bound to holder, although maker makes use of it not contemplated 66 Ga.
tion,

:

:

;

:

:

:

:

651.

Indulgence to indorser without consent of accommodation maker, discharges
71 Ga. 715. See catchword "Indulgence" in general note hereafter. Indulgence to acceptor of draft who had in hand property of drawer to cover
same, discharged maker and his security 72 Ga. 42.
Judgment, as to default judgment against one apparently joint principal,
but in fact surety, before judgment against principal, who is defending, surety
liable for no greater amount than principal 75 Ga. 358.
Sureties on replevy
bond not bound by judgment of court consented to by plaintiff and defendant
76 Ga. 745. Money of principal improperly distributed under erroneous judgment, surety not released 84 Ga. 291.
Levy, plaintiff in fi. fa., against estate of decedent and surety, not compelled to levy first on estate's property in distributee's hands: 69 Ga. 313.
Misrepresentation, surety misled by assurances of creditor and releasing
assets of principal, discharged pro tanto : 84 Ga. 472.
Mortgage, answer of mortgagor, showing conduct of mortgagees tending to
injure her as surety, improperly dismissed: 77 Ga. 40. Surety on note released, where mortgage on personalty securing same foreclosed, but levy prevented by creditor and property afterwards removed: 94 Ga. 199. Where
mortgagee of personalty applies proceeds of mortgage to debt other than mortgage note, surety thereon discharged pro tanto : 94 Ga. 219.
Nudvm pactum, promise to delay payment, without consideration, will not
release surety 77 Ga. 159.
latter

:

:

:

:

:
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2.

surety.

Payment, though money furnished maker by third person to purchase note,
fact not disclosed when note taken up, amounts to payment, and surety re-

86 Ga. 438.
Release of surety may be pleaded at option of surety principal cannot take
advantage of it 68 Ga. 750.
Subrogation, mere loss of right of subrogation will not discharge surety
irrespective of whether damage resulted or not 82 Ga. 437.
Time, stipulation at time of part payment, to allow redemption in given
time on payment of whole debt, not release surety: 82 Ga. 435.
Trover, creditor's action against third person for property, not release
surety, same being consistent with contract of conditional sale: 94 Ga. 649.
Trusts, delivery here to trustee of property decreed to him in suit by
beneficiaries, did not release his bondsmen as increasing their risk, etc.
70 Ga. 572.
Usury, indulgence actually had by contract void for usury, discharges
indorser: 72 Ga. 42. Homestead waiver in note, void for usury; surety to
whom usury not known, released: 81 Ga. 691; 89/115; 94/698. Actual loss
not necessary exposure to risk releases surety surety may set up usury
though principal fail to do so 89 Ga. 385 91/319.

leased

:

;

:

:

;

;

:

;

The surety may tender to the
and demand that the evidence of
and the securities for the same be delivered up to him to be enforced
against his principal or cosureties; and a failure of the creditor to
comply, when within his power, shall operate to discharge the surety.
§2973.

(2155.)

creditor the

Tender by surety.

amount

Where no tender

of his debt,

of judgment creditor to
Section cited and construed 51 Ga.
262.
The law of this section referred to as to power of surety 54 Ga. 280.
Part payment of fi. fa. by surety, not give him right to control same:

levy does not release

of expenses

him

:

by surety, neglect

55 Ga. 374.

:

:

66 Ga. 206.

Tender, to release surety, must be complete: 74 Ga.
2<

^obb
A

595

3

Cobb

A

596

5

Cobb
Acts

54

i866,
g

174.

Any surety, guarantor, or indorser,
§2974. (2156.) Notice to sue.
a ^ an y time a ft er th e debt on which he is liable becomes due, may
§* ve n °ti ce in writing to the creditor, or his agent, or any person
baying possession or control of the obligation, to proceed to collect
the same out of the principal, or any one of the several principals

and if the creditor or holder refuses or fails to commence an action for the space of three months after such notice
liable therefor;

(the principal being within

the jurisdiction of this State), the

indorser, guarantor or surety giving the notice, as well as all subse-

quent indorsers and all cosureties, shall be discharged. No notice
shall be considered a compliance with the requirements of this section, which does not state the county of the principal's residence.
49 Ga. 312. Surety has right to give
he neglects, he cannot complain 47 Ga. 276. Oral notice by
surety to holder to distrain, and promise to so do, not fulfilled, releases 59 Ga.
What notice to sue must specify 59 Ga. 841-846 33/275-278. Notice by
112.
indorser to an agent not such notice to holder as statute requires: 22 Ga. 24.
Where surety waives the notice 29 Ga. 214. Where creditor of owner of note,
proper person for surety to notify to sue 27 Ga. 26. Indorser not released by

This section cited as to notice, etc.

notice, but

:

if

:

:

:

;

:

:
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2.

Relative rights of creditor and surety.

maker:

failure of creditor on request to sue non-resident

11 Ga. 300; 26/426,

428; 3/524. Must sue dormant partner when notified to, by indorser: 3 Ga.
523. One surety discharged by failure to sue on notice being given, discharges
other: 4 Ga. 399. Where in case of indorser for value, county of principal not

stated in notice 65 Ga. 356. Notice by surety to cashier of the bank to sue,
bound the bank 6 Ga. 44. Whether request by surety of principal was matter
of favor or right, is for the jury 10 Ga. 236.
Where the notice to sue was
"lose no time," etc., held sufficient: 24 Ga. 334, 335. Whether the notice
under Act of 1826 affects the contract or goes to the remedy ; 31 Ga. 210 4/1-14.
No proper foundation laid to admit parol evidence of notice to sue : 47 Ga. 610.
Indorser for value not relieved by notice to sue principal given before note
:

:

:

;

due 65 Ga. 356.
Principal being dead and no administration, notice to sue will not release
80
sureties, there being no obligation on creditor to take out administration
fell

:

:

Ga. 209.
The notice is best evidence of its own contents
requisite to secondary evidence 81 Ga. 729.
The notice must be in writing: 94 Ga. 713.

;

notice to produce

it

pre-

:

The creditor must pursue his
remedy against the surety within the time prescribed by law, and
no payment or promise by the principal or by a cosurety can extend
the obligation of the surety or the remedy of the creditor against
§2975. (2157.) Extending liability.

him.
by payment by principal or
30 Ga. 479. New promise by maker of note does not affect
indorser: 32 Ga. 28. Where security's letter did not take the debt out of bar
of the statute 32 Ga. 119-127. Payment on note by principal does not prevent the bar from attaching as to surety 64 Ga. 655. Where a new promise
bound surety after bar of statute had attached 60 Ga. 377.
See notes to section 3792.
Liability of indorser or surety not extended

maker of note

:

:

:

:

§2976. (2158.) Promise in ignorance.
itor the surety is discharged,

and

If

by any act

of the cred-^3660

-

in ignorance of the fact of such

discharge the surety promises to pay, such promise shall not be
binding.

Where surety was bound by his new promise in ignorance, no fraud used:
60 Ga. 377.
Substitute surety on forthcoming bond, signing with knowledge that condition already broken, not relieved of liability because thereof: 85 Ga. 460.
§2977. (2159.) Process, hoiv sued oat. When the fact of surety- flfi
ship appears on the face of the contract, the creditor shall sue out A^° i^o! 98
Cot,b 60 °process and enter up judgment against him as such.

m

,

'

'

Where judgment failing to describe security as such, is amendable: 56 Ga.
Where principal and surety sued jointly, and judgment entered up
against them jointly: 21 Ga. 139. But no illegality set forth because judgment did not set out which was principal and which security 26 Ga. 162.
Judgment against principal and surety on supersedeas bond 42 Ga. 238 45/81.
174-176.

:

:

When

right to enter up

§2978.

judgment against sureties

Judgment against

surety.

judgment against principal and

It

exists: 42 Ga. 141

;

;

69/289.

shall be lawful to sign

sureties at the

same time,

up ^fsi 893

as in

'
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3.

Rights of surety against principal.

cases of appeal, in all cases in law or equitable proceedings

when a

bond has been made by the losing party conditioned to pay the
eventual condemnation-money in said action, and it shall not be
necessary as heretofore to bring suit upon said bond.

ARTICLE

3.

RIGHTS OF SURETY AGAINST PRINCIPAL.
$4525.

§2979. (2160.) Process against principal.

A

surety or indorser

is

entitled to the process of attachment against his principal before

payment

of the debt, under the

as

any other

Payment by a surety

or indorser

same circumstances

creditor.

§2980. (2161.) For money paid.

due entitles him to proceed immediately against his
principal for the sum paid, with interest thereon, and all legal costs
to which he may have been subjected by the default of his principal.
of a debt past

Where
$$2886,2878.

surety

may

control execution against the principal

(2162.) Effect of judgment against surety.

§2981.

:

4 Ga. 123-128.

If the

payment

was made under judgment, and the principal had notice of the pendency of the suit against the surety, the amount of such judgment
shall be conclusive against the principal as to the amount for which
the surety was bound. If the payment was not made under judgment, the principal may dispute the validity of the payment as to
the amount, or as to the competency of the person to whom it was
paid.
See notes to section 5233.
$$2886,2878.

§2982. (2163.) Payment of usury.
If the contract was originally
and the surety in payment includes the usury, he shall

usurious,

recover the same from the principal unless previous to the payment
he had notice of the intention of the principal to resist usury.

may

recover usury in an action for money had and received 1 Ga.
usury, he cannot recover usurious interest
back from principal 8 Ga. 562; 3/162. Surety not subrogated to principal's
rights as to usury in a different transaction: 37 Ga. 364; 46/422. Section
cited and construed 47 Ga. 83.
Usury in original debt did not affect surety who paid off judgment: 74
Ga. 701.
Surety paying usurious debt, may recover amount paid from principal: 84
Ga. 338.
Surety not bound where note with homestead waiver tainted with usury
concealed from surety purging usury not bind him 91 Ga. 319 ; 89/115, 385.

Surety

140.

:

Where surety knowingly pays
:

:

;

^g8 2994
'

*

§2983. (2164.) Foreclosure of mortgage.

:

If the principal executes

any mortgage or gives other security to the surety or indorser to
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3.

§§2984-2986

Rights of surety against principal.

indemnify him against

loss

by reason

of his suretyship, the surety

may proceed to foreclose such mortgage, or enforce such
other lien or security, as soon as judgment shall be rendered against
or indorser

him on

his contract.

Surety indemnified by mortgage cannot foreclose until judgment rendered
Neither can creditor, though principal and indorser both insolvent in such mortgage is no trust element, creditor is merely subrogated to
indorser's rights. Nor can creditor equitably impound mortgaged assets to
await judgment, since, until judgment, right to preserve the security is personal to indorser: 88 Ga. 702.
against him.
;

A
If the fact of suretyship does <g$%.
§2984. (2165.) Proof of suretyship.
not appear on the face of the contract, it may be proved by parol,

judgment (the creditor not being delayed
remedy by such collateral issue between the principal and his
surety), if before judgment the surety shall give notice to the

either before or after the

in his

principal of his intention to
Parol proof

may show

make such

proof.

that one of promisors only a security

:

6 Ga. 45

26/426; 49/309-313.

In suit on note against principal and indorsers, parol testimony admitted
among themselves, when: 69 Ga. 733.

to adjust defendants' rights

Undisclosed suretyship of one partner for other in joint note cannot affect
payee: 74 Ga. 171.
Parol evidence admissible to show joint note of husband and wife, given
85 Ga. 816.
One whom creditor may treat as principal may be only surety relatively to
other makers 88 Ga. 205.
for debt of former, with wife as surety

:

:

§2985. (2166.) After judgment. If judgment has been rendered a^I^%q
without such proof, the surety shall give at least ten days notice to

term of the
court where the judgment was entered, to make such proofs, and
to have the fact of his suretyship entered of record, together with
an order for the control of such judgment and execution thereon
against the principal, on payment of the same by him.
his principal of

Where
section

:

his intention to apply, at the next

surety should proceed to get control of

fi.

fa.

by notice as under

this

59 Ga. 167.

Any surety on the original con§2986. (2167.) Control of fi. fa.
tract, or on stay of execution, or on appeal, or in any other way, or

^{^
^^l^

31
the representative of a deceased surety, who shall have paid off or A
qq^ 5 95
discharged the judgment or execution in whole or in part, and shall
^for^os
have the fact of such payment by him entered on such execution $$5441 5343
by the plaintiff or his attorney or the collecting officer, shall have
'

>

the control of such execution and the judgment upon which it is
founded, to the same extent as if he was the original plaintiff therein,

and be subrogated to

all

the rights of such plaintiff, for the pur-

pose of reimbursing himself from his principal.

-
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3.

Rights of surety against principal.

Lien of judgment controlled by surety against principal, takes effect from
date of judgment: 4 Ga. 123.
Representatives of deceased sureties, same
rights against principal: 4 Ga. 521. Security paying judgment against himself
and principal, reimbursed after principal's death 5 Ga. 357. Surety has a
right to an order giving him control of dormant judgment 5 Ga. 580. Surety
on claim bond had right to control judgment where he paid it 9 Ga. 179.
Security no right to control judgment partly paid by him 20 Ga. 90. Where
not proper entry on justice's,/?, fa. to give security control thereof: 30 Ga. 86.
Where one of sureties having paid off execution, proper entries made, con:

:

:

:

trolled

it

:

62 Ga.73.

Bona

fide purchaser of land from one holding only bond for titles, paying
purchase-money judgment and taking transfer, may enforce it against
vendor 68 Ga. 619.
off

:

Where levy made for surety's benefit and claim filed, entry of payment by
him could be made on trial of claim. And this entry not such an amendment
as caused levy to fall

:

72 Ga. 160.

by surety and transferred to him is extinguished as to him
and he becomes creditor of principal. Surety thereafter transferring^. /a.,
transferee has no right against transferor, but only against principal: 74
Fi. fa. paid off

Ga. 782.
Fi.fa. paid off by surety, who, as trustee, was also plaintiff,

is

extinguished

79 Ga. 55.

Surety on defaulting tax-collector's bond, after paying off execution issued
by comptroller-general subrogated to rights of State under section 927: 81
Ga. 281.

Charge that surety, paying off at discount, can enforce for whole amount
against principal, error: 84 Ga. 731.
Where one surety having paid part of execution levied it against principal,
and illegality setting up payment held good 93 Ga. 781.
:

Actmo!
Cobb

'

7'

600

When sued

§2987. (2168.)
'

If the surety be sued sep-

separately.

arately from his principal, on

payment by him

of the

judgment

against him, he shall be entitled to control the judgment and exe-

cution against his principal in the same

manner

as

if

the judgment

and execution were joint, and if he does not appear as surety in the
judgment against him, he may give notice and make the proof and
obtain the control in the same manner as pointed out in cases of
joint judgment.
Act

857

^

>

§2988. (2169.) Payments pending the action. If the surety pay off
the debt pending the action against the principal and himself, or

against the principal alone, such

payment

shall operate only to

cause the action to proceed for the benefit of such surety, and the

judgment may be entered

in the

name

of the original plaintiff for

the use of such surety.

Not
Act

1840,

Actiwo,
Oobb,599.
Acts 1857,
$2992, '5343,

so as to indorser

§2989. (2170.)

:

21 Ga. 198.

Contribution.

All the foregoing provisions shall

where there are _more than one surety,
apply
J1 so as to enable
11J to cases
_
..
a surety discharging a joint debt, in whole or in part, either pending the action or after joint or several judgments, to control the
,

.

.

.

_

.

.
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same against

among

12,

ARTICLE

themselves.

his cosureties for the purpose of compelling

contribute their respective shares of the

§§2990-2992

4.

them

to

amount so paid by him.

One claiming to be security seeking to control fi. fa. against a codefendant
must proceed under this section 59 Ga. 166. Sections quoted and construed
:

62 Ga. 85, 86. Where tax-collector's surety paid th&fi. fa. so as to control it
against cosecurities, statute of limitations 63 Ga. 674. Surety on official
bond aiding principal in breach, not entitled to contribution from cosecurity
:

60 Ga. 277.

Between

between sureties 62 Ga. 73.
cosurity on debt barred by limitation

so-called indorsers as

Where could not recover from

:

Ga. 291.
Surety not bound under facts here, there being no right of contribution
Ga. 538.

:

76

:

76

Every indorser who shall pay Act 1839,
§2990. (2171.) Control by indorser.
Act isso,
off and discharge
& the debt on which he is indorser, either pending
Cobb,

.

600.

the action or after judgment, whether the judgment be joint against ^ti845,
the principal and all the indorsers or several against such, shall be
entitled to

control the judgment and execution founded thereon

against the principal and all prior indorsers, in the same manner,

upon the same proof, and under the same circumstances,

as has been
such indorser shall
collect the same of a prior indorser, such prior indorser shall have
the same control of the judgment or judgments against the principal, or any indorser prior to him.

herein provided in the case of sureties; and

if

Such control must be by order of court, a voluntary payment sufficient: 1
Ga. 205-211. Act of 1839 only to indorsers where payable, negotiated or deposited for collection at chartered bank 1 Ga. 463-468. Indorser under Act of
1856, any time in twenty years after judgment rendered, can enforce it against
maker: 29 Ga. 700. Right of accommodation indorser who paid off judgment:
37 Ga. 256.
Payment gives indorser right of subrogation, and after levy made for him
and claim interposed, entry of such payment could be made on trial of claim
such entry would not cause levy to fall 72 Ga. 160.
:

;

:

When the surety
§2991. (2172.) Bona fide purchasers protected.
does not appear to be such in the judgment and execution, the lien
judgment, when controlled by the surety, shall not interfere
with bona fide purchasers without notice from the principal, whose
rights were vested before the order giving control to the surety was
of such

granted.

ARTICLE

4.

RIGHTS OF SURETIES AMONG THEMSELVES.
§2992.
for the

by

Where several are sureties ^989,5343,
(2173.) Right of contribution.
principal, for the same sum of money, either by one or ^0^597

same

distinct instruments,

the sum, he

may compel

and one pays more than an equal share
contribution from his cosureties.

If

of

one

§§2993-2995

FOURTH TITLE.— CHAPTER

ARTICLE

12,

476

5.

Rights of sureties as to third persons.

of the cosureties be insolvent, the deficiency in his share

must be

borne equally by the solvent sureties.

Where a security on tax-collector's bond had right of contribution from
cosecurity 59 Ga. 644, 645. Security on official bond aiding principal in breach
of, not entitled to contribution from cosecurity
60 Ga. 277, 278 60/453. Ac:

:

commodation indorser formerly was not

;

1 Ga. 205.
Director diverting assets of corporation from payment of debt, is entitled to
contribution from cosurety who participated in it, or who as counsel advised
it: 71 Ga. 54.
Where could not recover from cosurety on debt barred by limitation 76
Ga. 291.
Surety not bound under facts here, there being no right of contribution 76
Ga. 538.
Sureties dismissed pro tanto by distribution of estate of cosurety 80 Ga. 27.

entitled to contribution

:

:

:

:

The sum recovered as contribuwas paid by the surety, and shall
be deemed and held a liquidated demand.
$$2733,2983.
§2994. (2175.) Duty to account. A surety suing for contribution
must first account for all money or other thing received from the
principal to indemnify him against loss; and if he has paid the entire debt, he may compel his cosurety to transfer to him any mortgage or other security taken from the principal for the protection of
such cosurety, by relieving him of all liability for contribution.
82993.
c

$$2884.
3424 (7).

(2174.)' Interest thereon.

\

tion bears interest

from the time

Director of corporation
profits to his cosurety

:

who

got

its

it

property must account for

its

value and

71 Ga. 54.

ARTICLE

5.

RIGHTS OF SURETIES AS TO THIRD PERSONS.
§2995. (2176.) Subrogation.
his principal

is

A

surety

who has paid

the debt of

subrogated, both at law and in equity, to all the

and in a controversy with other creditors, ranks
dignity the same as the creditor whose claim he paid.

rights of the creditor,
in

Subrogation of husband's creditors to his rights against wife's property 3
Ga. 541. Surety on sealed note who has paid debt of principal, subrogated to
all rights of bond creditor: 4 Ga. 343.
Surety on appeal was subrogated to all
the rights of the plaintiff: 12 Ga. 57. Rights of security for defendant in an
action of trover: 28 Ga. 159. When court of equity will compel assignment of
debt by creditor to surety 14 Ga. 674. When surety cannot recover back
usury taken from principal in different transaction 37 Ga. 364. Where surety
has right of action against cosecurity for reimbursement: 59 Ga. 644-647.
Sureties on tax-collector's bond, satisfying comptroller-general's^, fa.,
could not recover taxes due State by bill in equity, here: 80 Ga. 175.
Doctrine of subrogation originally a purely equitable doctrine: 81 Ga. 283.
Stockholder of bank paying claims of depositors, subrogated to their rights:
65 Ga. 734, 735.
:

:

:
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Eights of sureties as to third persons.

Mortgage extinguished by merger, surety could not enjoy right
tion

:

to subroga-

82 Ga. 437.

Purchaser at void sale under power
have mortgage foreclosed for his benefit

in
:

mortgage, subrogated to right to

86 Ga. 764.

Where several indorsers paid note, legal title passed into all jointly one
cannot sue severally on note for his pro rata share of the contribution 90
Ga. 675.
Surety having paid note by his individual note, might elect between subrogation and foreclosing a mortgage he held as indemnity choice of latter extinguished joint note even as to the principal 94 Ga. 685.
;

:

;

:

§2996. (2177.) As to securities. He is entitled, also, to be substituted in place of the creditor as to all securities held by him for the

payment

of the debt.

Injunction against judgment by indorser, because by plaintiff's action he
judgment and security on appeal 47 Ga. 289.
Defaulting tax-collector's surety paying execution issued by comptrollergeneral, subrogated to lien given State under section 927: 81 Ga. 283.
lost lien of first

:

General Note on Chapter

12.

Notes from Code of.1882

:

Admissions, by principal, made after termination of relation of principal
and surety, do not bind surety 14 Ga. 584. When they do bind surety as part
of res gestse: 17 Ga. 625.
Agreement in writing, that surety should have half the land purchased on
paying half the price, held good: 19 Ga. 575.
Consideration, covenant by surety to pay certain debts of the grantor, his
principal, is a valuable consideration sufficient to support absolute conveyance
of the property 5 Ga. 555. Want of 1 Ga. 294.
Cosecurity, rights of, on bond or against another who participated with
principal in wrongful conduct: 60 Ga. 450, 277. On a suit against, on issue of
non est factum as to one, the others were not competent witnesses: 30 Ga. 278.
Disability of attorney signing bond as surety, he cannot plead See eleventh
:

:

:

:

rule of court.

Discharge of security, of one, by acts of creditors, is of all: 4 Ga. 397. Suit
by surety, after discharge by acts of creditor, to recover back money paid 12
Ga. 271. Dismissal of levy on realty of principal does not cause discharge of
:

Ga

When

non-action of creditor as to principal does not avail
Plea averring that security is discharged by reason
of act of creditor, tending to increase his risk, must allege facts showing increase of risk 55 Ga. 664. By reason of creditor's failing to apply rents as
agreed 62 Ga. 39. On bond of public printer, by action of the legislature and
Governor 64 Ga. 740.
Evidence, parol, admissible to prove that one of joint makers of note was security only 26 Ga. 426 6/45. Indulgence, surety discharged by indulgence to
debtor by creditor for consideration
3 Ga. 248
17/521 19/551
27/564
surety

:

22

to discharge

:

385

55 Ga. 374.

:

:

:

:

;

:

;

;

;

30/112,249: 37/312; 38/104; 59/109.
Injunction, when surety entitled to: 42 Ga. 491.
Interstate law See notes to section 8.
Judgment, relation of principal and surety continues after, against both in
favor of creditor: 3 Ga. 239. Error to enter nunc pro tunc judgment without
surety having day in court 55 Ga. 648-650.
:

:

Jurisdiction, principal and surety

residence

:

35 Ga. 269.

may be sued

together in county of surety's
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beyond actual terms

Liability of surety cannot be extended

ment,

etc.

:

Married women, contracts of suretyship by
Notice to sue, what is: 33 Ga.
Parties,

of his engage-

17 Ga. 522.
:

See section 2488 and notes.

275.

where sureties should be parties

to bill filed

by principal

:

22 Ga.

4.

Plea, special, by surety, that he signed to encourage principal to pay it, and
that it was understood by payee that he was not to be held liable, no defense,
and stricken on demurrer 59 Ga. 434.
:

Non

est

factum, not proper as defense by surety, where note sued on was not
8 Ga. 559.

to be delivered until signed by another

:

what constitutes one such: 23 Ga. 368. May put surety in condition to get judgment before creditor, by giving small notes 23 Ga. 616. When
son signed name of father as security, and father held bound by it: 39 Ga. 586.
Promise by payee to apply funds to payment of note, made to induce one
to go on it as security 30 Ga. 306. By letter, to become surety for another
30 Ga. 919; 35/239. New, to revive old debt by security, must be explicit:
Principal,

:

.

:

32 Ga. 119.
Statute of frauds, promise by one person to indemnify another for becoming
security for a third person, is not within 1 Ga. 294.
Statute of limitations, payment by principal does not affect rights of surety
under, without surety is a party to the payment: 30 Ga. 479.
Stay-bond binds the property of surety from date of execution 57 Ga. 378.
Stockholders in bank held to be sureties 40 Ga. 392.
State, duty of holders when principal removes from: 26 Ga. 428; 11/300;
:

:

:

3/523 524.
Suit may be brought against both principal and surety in county of surety's
residence : 35 Ga. 270. As to equity of, against enforcement of execution after
being withdrawn by plaintiff from sheriff: 22 Ga. 34.
Surety, offer to relieve, when unnecessary: 22 Ga. 4. Administrator of de}

ceased, not entitled to notice of existence of debt, when: 30 Ga. 249. Abatement of the rigor of common law as it affects 35 Ga. 202. As witness 38 Ga.
103.
May give parol evidence of payee's promise of credit to be placed on
the note: 30 Ga. 306. No consideration, plea of: 43 Ga. 252. Signing upon
promise another would sign, and the principal delivers paper to payee without the other name, and without notifying payee, held bound: 64 Ga. 486.
Contra: 6 Ga. 202; 8/559; 10/414. Signing a note after maturity as surety for
:

:

original maker, with

new

stipulations

:

57 Ga. 319.

By

failure of

mortgagee

Giving time to
principal and
37 Ga. 313. But
creditor must have known he was surety 55 Ga. 656. Discharged by holder
giving him erroneous information, though in good faith: 54 Ga. 277. Discharged by plaintiff's failure to proceed against principal 59 Ga. 109. Rights
and obligations of: 10 Ga. 235; 12/271; 17/521; 24/288; 30/93; 31/421,663.
Two funds, rule as to creditors having lien upon, applied in favor of surety
6 Ga. 393.
Usury, when principal has been adjudged a bankrupt, surety in suit against
him cannot set off usury paid by his principal to plaintiff on transaction other
than the one out of which the debt arose 46 Ga. 422. Paid by surety, recovered back 1 Ga. 140.
to record mortgage, surety

discharged:

37 Ga. 428, 439.
accepting additional interest releases surety

:

:

:

:

:

Notes from decisions since Code of 1882
Bankruptcy, discharge of principal by bankruptcy also discharges surety
on replevy bond in distress warrant proceeding 65 Ga. 444.
:
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and agent among themselves.

Cosurety, one authorizing another to make contract of suretyship for both
bound unless contract also binds the others 76 Ga. 538.
Interest, surety liable for interest beyond penalty of bond, from date of
demand from date suit filed, if no previous demand 82 Ga. 35.
Judgment, verdict against principal only, judgment discharging surety
irregular but good in substance 91 Ga. 319.
Usury, surety not bound where note with homestead waived tainted with
usury concealed from surety; purging usury not bind him: 91 Ga. 319, 322;
89/115, 385. See notes to section 2982.
Verdict, where surety only defends, and verdict is only against principal,
this is finding in favor of surety 91 Ga. 319,
jointly, not

:

:

;

:

:

CHAPTER

13.

OF PRINCIPAL AND AGENT.

ARTICLE

1.

RELATIONS OF PRINCIPAL AND AGENT AMONG THEMSELVES.
§2997. (2178.)

How

it arises.

The

relation of principal

and agent

wherever one person, expressly or by implication, authorizes
another to act for him, or subsequently ratines the acts of another
arises

in his behalf.
Section cited, and as to what constitutes this relation where parties were
agents in drawing bill of exchange 44 Ga. 398, 411. How far tenant is agent
for the landlord 58 Ga. 204-206.
When relation exists so as to make principal liable for torts See notes to
:

:

:

section 3817.

Relation exists between contractee and servants of contractor,

when

:

See

section 3041 and notes.

Contract here was one of lease, and did not create a partnership between
owners and lessee, nor constitute latter agent of former 75 Ga. 246.
One authorizing another to make contract of suretyship for both jointly,
:

not bound unless contract binds the other also 76 Ga. 538.
Facts authorized vendors of cross-ties to treat as agents persons professing
with defendant railroad's knowledge.to be its agents 81 Ga. 176.
Licensee of lunch privileges at depot not railroad's servant 81 Ga. 461.
Husband's agency in borrowing money for wife sufficiently shown 91 Ga. 40.
Telegraph company's messenger-boy agent of sender of message here, and
delivery of message to him did not bind company 92 Ga. 613.
:

:

:

:

:

§2998.

Words of description.

An instrument

signed by one as 76

Ga.

785,

agent, trustee, guardian, administrator, executor, or the like, with- %m,i, 8022.

out more, is the individual undertaking of the maker, such words
being generally words of description.

What may be done by agent. Whatever one may do
be done by aa agent, except such personal trusts in

§2999. (2179.)

himself

may
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and agent among themselves.

placed on the

of the person called in to act; so

judg-

skill, discretion, or

an agent may not delegate
empowered to do so.

his authority to another, unless specially

to the authorized agent of principal is payment to principal 9 Ga.
bind corporation by note 6 Ga. 166.
By factor See note to section 2929.
Entry of credit by payee's agent, at instance and in presence of maker and
surety, new promise 66 Ga. 531.
Appearance of wife by her husband as agent is the same as appearing
herself: 71 Ga. 861.
Agent of telegraph company, at station where message sent, competent to
waive written demand for damage: 85 Ga. 425, 426.

Payment

:

May

70.

:

:

:

6 3428,
$
4475
i ct
55 " 6,
p i48?
'

§3000. (2180.) Executors,

etc.,

may

convey by attorney in fact. Exec-

utors, administrators, guardians and trustees are authorized to sell
and convey property by attorneys in fact, in all cases where they
may lawfully sell and convey in person.
May sell land by agent 22 Ga. 600. How power of agent to sell must be
:

40 Ga. 364, 372. Where the power of sale given to agent by executor
was illegal as to creditors: 47 Ga. 74-79. Could not delegate before Code, but
agent making the deed and executor receiving the money made it valid:

proven

:

58 Ga. 227.
2479

^S?'

'

§3001. (2181.)

an agent who

is

Who may

be agent.

Any

person

may

be appointed

is bound by the acts
an agent for another
which case he is bound

of sound mind; so a principal

of his infant agent; but & feme covert cannot be

than her husband except by his consent, in

by her
Wife

acts.
as agent of

Husband
$2477.

husband

:

See notes to section 2479.
by an appearance 71 Ga. 860, 861.

as agent can bind wife

:

Agency created, how; agents of corporations.
The
act creating the agency must be executed with the same formality
(and need have no more) as the law prescribes for the execution of
the act for which the agency is created. A corporation may create
an agent in its usual mode of transacting business, and without its
§8002. (2182.)

corporate seal.

may render one

Corporation

its agent by ratifying the acts of one assuming
Ga. 418. Contract may be proved to be made with corporation agent, and credit to the principal 3 Ga. 283. How far may become agent
by ratification
Cashier of a bank 10 Ga. 26 24/594 20/276.
7 Ga. 197.
Partner as agent, ratification 16 Ga. 424. Directors, agents of a bank 18
Ga. 412-432. Also of a corporation 45 Ga. 34. Power of agent of corporation
to affix seal to a mortgage: 25 Ga. 316-327. Corporation's agent may render
it liable for trespass: 40 Ga. 482; 41/515.
Crop lien under seal by an unauthorized agent, the ratification must be of as high dignity to render valid:
55 Ga. 45,46.
As to partner as agent binding firm by an act under seal:
51 Ga. 575, 576.

to be its agent

1

:

:

:

:

:

;

;

:

:

As
As

to agents of, see general note on Corporations, and note to section 1861.
to agency to bind a promisor under statute, of frauds, see section 2693

and notes.
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Authority to execute mortgage must be in writing 72 Ga. 845.
Power to negotiate for land and get title need not be in writing 73 Ga. 390.
Verbal authority given to one to sign name to bond as surety, binding if
afterwards ratified and benefits received therefrom 76 Ga. 709.
Authority to renew like authority to make note may be verbal: 89 Ga. 466.
Deed to land to which grantor's name signed by agent by verbal authority
Nor will verbal ratification 90 Ga. 113.
will not pass title.
Baptist church trustees can convey land when authorized by a vote of church
evidenced by extract from church minutes 90 Ga. 195.
:

:

:

:

:

§3003. (2183.) Revocation.
1.

Generally, an agency

is

Sts'i894,

revocable at the will of the principal. p

The appointment of a new agent
act,

for the performance of the

same

or the death of either principal or agent, revokes the power.

however, the power is coupled with an interest in the agent himself, it is not revocable at will; and in all cases the agent may
recover from the principal, for an unreasonable revocation, any
damages he may have suffered by reason thereof.
2. But every creditor or other person advancing money upon
the pledge of a certificate of stock, or other script representing an
ownership or interest in corporations in Georgia, shall have such an
irrevocable interest in such certificate of stock or other script as
not to be affected by the death, insanity, or legal disability thereafter of the person in whose name such stock or other script stands
upon the books of any corporation in Georgia: but such pledgee or
holder of such stock or script assigned in- blank, coupled with the
power of attorney, shall have the same right after the death, insanity or legal disability of the person in whose name said stock stands
upon the books of said corporation, as before the death, insanity or
If,

legal disability of such person.

Power not coupled with an

interest,

and the interest terminates with death

of principal: 17 Ga. 267 19/171. When a power is coupled with an interest,
and as to powers made out of this State 28 Ga. 511-513 65/312. When war
;

:

;

revoked an agency 40 Ga. 302. Where power of revocation reserved in instrument creating agency 60 Ga. 411-413.
Where could not dismiss the
action without paying attorney's fees: 56 Ga. 279. Agency continued until
revoked, and business not withdrawn from agent's control: 57 Ga. 284. Need
not record powers of attorney: 29 Ga. 440. If power of attorney recorded,
admissible without proof: 27 Ga. 418. Power coupled with an interest survives the death of maker: 64 Ga. 333, 334; 65/312.
:

:

As to what justifies discharge, see notes to section 3016.
Power of sale in mortgage does not survive death of grantor: 65 Ga. 312.
Power of sale revoked by death of mortgagor 72 Ga. 20 and sale there:

under void: 86 Ga.

Power

of sale in

;

764.

deed to secure debt not revoked by death of grantor

:

76

Ga. 652.

Employer not relieved from liability for services, by transfer of business,
without notice to agent: 75 Ga. 379.
Purchaser, under void sale, under power in mortgage, subrogated to right
to have mortgage foreclosed, for his benefit: 86 Ga. 764.
81

'

44

'
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and agent among themselves.

Contract of agency for one year, continuing, without express agreement,
from year to year presumed 84 Ga. 714.
One authorizing member of firm to represent him in settlement of accounts
with said firm, may repudiate the settlement before acted on: 95 Ga. 668.
for several years, tacit renewal

^SsS'

:

§3004. (2184.) Agent limited by his authority.
The agent must act
within the authority granted to him, reasonably interpreted; if he

exceeds or violates his instructions, he does

it

at his

own

risk, the

principal having the privilege of affirming or dissenting, as his in-

may

terest

In cases where the power

dictate.

coupled with an

is

interest in the agent, unreasonable instructions, detrimental to the

maybe

agent's interest,

disregarded.

Agent's declarations not enlarging his powers: 32 Ga. 72. Where son's
authority to sign notes as agent for father presumed, ratification: 39 Ga. 586.
Where the extent of agent's power depended on as defined in the written
power: 40 Ga. 372. Should adhere closely to the limit of instructions, to escape liability, ratification: 13 Ga. 508; 12/205. Section cited, and law of, discussed in an insurance case 50 Ga. 52. Bank rendered itself responsible as
collecting agent for not conforming to instructions 59 Ga. 668. A letter from
bookkeeper of a company, of itself alone, is not sufficient to show that goods
only sent on consignment 53 Ga. 219, 220. Where agent not responsible for
deviation from instructions, principal not disapproving, but ratifying: 53 Ga.
144-148.
Where general agent of an insurance company did not exceed his
:

:

:

authority

:

57 Ga. 64.

Express messenger's power not coupled with interest,
section

:

Written authority from wife to husband to deal

power

to

in

meaning

of this

67 Ga. 201, 207.

buy land

:

in fertilizers, gives

no

69 Ga. 335.

Authority to bind corporation by promissory note, not implied from power
do whatever necessary for disposal or protection of property 75 Ga. 238.
Broker cannot bind principal, beyond special instructions, though following
usual course of dealing 77 Ga. 64, 65.
Bights, as against principal, of third parties, in dealing with whom agent
violates private instructions, greater than agent's rights against principal in
settling up the transaction: 83 Ga. 631.
If one railroad, after agreeing with connecting railroad on reduced rate for
limited time, agreed with shipper on such rate for longer period, it did so at its
to

:

:

own

risk: 83 Ga. 631.

Agent exceeded authority, in delivering up goods claimed by creditor to
have been obtained under false representations 85 Ga. 27.
Letter written by former attorney, containing statements in behalf of deceased client, not admissible, it not appearing that he had authority to write
:

it:

52Ga.w.

86 Ga. 166.

A principal
§3005. Money deposited by agent.
money deposited by an agent in the latter's name,
same wherever found, unless the

may

follow his

and recover the

rights of innocent third persons

have intervened.
§3006. Payment

£355©.

»jGa.'466

to

agent failing

to

produce obligation.

Where money

a due on a written evidence of debt, payment to an agent of the
creditor who fails to produce the obligation is at the risk of the
i
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and agent among themselves.

Non-production of the security rebuts the implication of

authority arising from the agent's employment, and

must be

it

otherwise established.

^^

§3007. Agents and fiduciaries

to

keep accounts.

It is the

b

duty of^f^;;^;

and all other
fiduciaries to keep their accounts in a regular manner, and to be
always ready with them supported by proper vouchers; neglect of
this duty is ground for charging them with interest on balances on
hand, and with costs.
agents, trustees, administrators, guardians, receivers,

§3008. Deposit by agent, bank failing.
is

If the

name

deposited by a private agent, in the

money

of a principal

$§3040",

2137'.

of the principal, in the

credit, and such deposit is according to
usage of the place, the agent will not be responsible for
any loss arising from the failure of the banker.

hands of a banker of good
the

common

Attorney not liable who collected, deposited it in his own name as attorney, in bank of good standing, and notified his client; bank failing in two
weeks 70 Gal 454.
:

An agent for hire is bound
(2185.) Diligence of an agent.
to exercise, about the business of his principal, that ordinary care,
§3009.

skill

and diligence required of a bailee for

without hire or reward,

is

A

hire.

2898 »

voluntary agent,

liable only for gross neglect.

See notes to section 2897 et seq.: 66 Ga. 70.
Ordinary diligence, such as persons of common prudence use in their own
affairs: 12 Ga. 565.
A question of diligence between bank and its agent, custom of other banks: 16 Ga. 38. If agent acts with skill, as to whether he was
drunk or sober, party dealt with cannot complain 22 Ga. 169. As to diligence
to be used by agent for collection 48 Ga. 503.
As to factors, see notes to section 2929.
Messenger here agent of express company to carry goods, etc., and not
common carrier, and liable to company for ordinary diligence, etc. 67 Ga. 201.
Agent sued for breach of duty in not insuring principal's property, has burden of proving performance: 91 Ga. 478.
:

:

:

§3010.

(2186.) Agent cannot buy or

sell

Without the «gjg°. 3463
knowledge of all the

for himself.

express consent of the principal after a full

an agent employed to sell cannot be himself the purchaser;
and an agent to buy cannot be himself the seller.
facts,

Where

interest of agents for selling

would

conflict

with their buying: 31

Section cited and construed
60 Ga. 228. Sheriff cannot purown sale even as agent for another: 9 Ga. 164.
On confidential relations See notes to section 4030.
Purchaser of lands here not put on notice that executor purchased at his
own sale: 68 Ga. 836. See general note following section 3463.

Ga. 544-556.
chase at his

:

:

who immediately conveyed to executors as
by beneficiaries of estate 69 Ga. 372, 385.

Sale by executors to one
viduals, attacked

indi-

:

Purchaser at executor's sale cannot avoid sale because executor's agent bid
at sale: 69 Ga. 518,

'
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Executor's sale to himself voidable only, and as to who can complain: 69
Ga. 518.
Purchase by administrator at his own sale, voidable, but ratified as to heir
who sues for his share of proceeds 69 Ga. 605.
Attorney cannot acquire rights antagonistic to client, through information
resulting from the relation 86 Ga. 468.
Livery-stable keeper, enforcing his lien, cannot purchase horse at his own
sale 91 Ga, 440.
Bank as trustee for woman and children, having money on deposit, invested
in stock of bank under order of court, held legal: 66 Ga. 496.
One holding collaterals to secure note, cannot sell and buy himself: 95
Ga. 731.
Agent to sell lands cannot sell to himself or his wife: 91 Ga. 435.
:

:

:

$$3183,3032.

§3011. (2187.) Personal profit. The agent must not make a personal profit from his principal's property; for all such he is bound
to account.
See notes to sections 3496 et seg., and 3183.
Proof by principal of income value of property, in hands of general agent,
casts burden on latter to show it was accounted for, or properly disbursed
85 Ga. 323.
Husband managing wife's separate property, her general agent and, as such,
liable to account for income and profit: 85 Ga. 323.
County commissioner cannot legally accept a commission, for selling
county property 85 Ga. 734.
:

$3122.

An

agent cannot dispute his principal's
title, except in such cases where legal proceedings, at the instance of
others, have been commenced against him.
§3012.

(2188.) Estoppel.

Where agent desired protection
money 60 Ga. 412. Tax-collector

judgment

of

of a court before paying over

money under

orders of the ordiover because he says orders were invalid 56 Ga.
290.
Estoppel to deny agency of son 39 Ga. 586-590.
As to balleesy-see notes to section 2286 and general note on Bailments.
As to when an agent may restore to his principal a promissory note, although
demanded of him by another claimant: 93 Ga. 414.
:

nary, cannot refuse to pay

collecting

it

:

:

$2652.

Where several persons appoint an
§3013. (2189.) Agent of several.
agent to do an act for their joint benefit, the instructions of one,
not inconsistent with the general directions, shall protect the agent
in his act.

Two

parties with diverse interest

may by mutual consent make

third party

their agent: 40 Ga. 330.
Agents of partners: See notes to section 2652.

An agent who has dis§3014. (2190.) Commission and expenses.
charged his duty is entitled to his commission and all necessary
expenses incurred about the business of his principal. If he has
violated his engagement, he is entitled to no commission.
Defendant must show want of diligence or neglect, to defeat agent's claim
and disbursements: 12 Ga. 565. Where agents were entitled to
recover back the advances for principal 45 Ga. 501-507. Damages by insurfor expenses

:
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and agent among themselves.

commissions of which they deprived him

for

66 Ga. 70.

contract for futures cannot recover commisrecover expense or loss: 68 Ga. 296, 300.
In suit for commissions, agent need not join one whom he has employed to
aid him in conduct of agency 68 Ga. 707.
Agent entitled to commission less expenses of selling the goods, where principal sold in agent's exclusive territory 71 Ga. 605.
An agent or attorney, who is unfaithful to his trust, is not entitled to compensation 86 Ga. 468.
Brokers may hold their principals liable for failure of goods to reach grade

An

agent

who consummated

sions from principal, but

may

:

:

:

guaranteed, when: 85 Ga. 510.
Agent to procure loan, having agreed to pay lender eight per cent, interest
and one-half of his commissions, cannot recover commissions, principal refusing loan 95 Ga. 264.
:

Principal refusing to take loan and defending negotiator's suit for commissions on grounds that not procured within time agreed, and because lender

required waiver of homestead 77 Ga. 458.
Broker recovered compensation for finding purchaser for stock: 95 Ga. 562.
:

The fact that property is placed H $*]
88 Ga- 32L
in the hands of a broker to sell does not prevent the owner from
selling, unless otherwise agreed.
The broker's commissions are
earned when, during the agency, he finds a purchaser ready, able and
willing to buy, and who actually offers to buy on the terms stipulated by the owner.
§3015. Broker's right

to

commission.

III'.

Where owner sold, purchaser's testimony that broker had no influence on
him, competent: 73 Ga. 295.
Real estate agent's commissions for negotiating sale of lands, principal repudiating sale 92 Ga. 508.
Real estate agent selling part of property and principal ratifying, could recover commissions in part sold 71 Ga. 254, 255.
Real estate agent recovered commissions here although he did not make sale,
principal selling through his efforts 80 Ga. 566-568.
:

:

:

When the contract is$2614
(2217.) Suit on breach of contract.
for a year, and the employer wrongfully discharges the agent before
§3016.

the end of the year, the agent may either sue immediately for any
special injury from the breach of the contract, or, treating the contract as rescinded, may sue for the value of the services rendered, or

may

he

wait

till

the expiration of the year and sue for and recover

his entire wages.

See general note following section 2625

;

see also section 2614.

the special contract as rescinded, sued on quantum meruit:
Suit for the special injury from breach of contract: 8 Ga. 193;

Plaintiff, treating

21 Ga. 158.

54/266
60/414.
Measure of damages for wrongful dismission is
pay at contract rate: 61 Ga. 483. Violence on part of employee is a violation of contract, and prevents him recovering anything: 14 Ga. 135. When
overseer's wages are not subject to garnishment: 25 Ga. 571. Where overseer
sued employer because he would not turn over his place to him when drunk

56/494-496
full

30 Ga. 614.

;

;

-

FOURTH TITLE.— CHAPTER

§§3017-3019

and agent;

Principal

relations of principal

Where employment
had for wages

of fireman

for balance of year

:

by

13,

ARTICLE

1.

'

486

and agent among themselves.

city

was by the month, and no recovery

76 Ga. 828.

Where discharged employee sued for wages, excluding what plaintiff received from others during period contemplated, was cured by writing off
amount so proved
Where contract

:

78 Ga. 43.
for year terminated

by reason of fire
ployer's store, merely gratuitous declarations did not
on original contract 73 Ga. 450.

which destroyed em-

make employer

liable

:

Dissolution of partnership by death is act of God, and terminates contract
employee : 82 Ga. 392.

for year with firm

Measure

damages

employment by discharge
must be used to get other employment: 81 Ga. 439. Though suit brought before term of hiring expires,
if trial not had until after expiration, all damages admissible: 81 Ga. 440.
If servant objected to cessation of active employment whilst work not in
is

of

actual loss to date of

for breach of contract of
trial.

Due

diligence

condition to proceed, he should have so alleged; so, as to taking a rest:
83 Ga. 441.
In suit on breach of contract of employment, inefficiency of plaintiff must

be specially pleaded 84 Ga. 638.
Contract of agency for one year, continuing without express agreement for
several years, tacit renewal from year to year presumed: 84 Ga. 714.
:

a 486
'

$26u

'

§3017. Subsequent earnings in mitigation. When an agent has been
improperly dismissed before the expiration of his time, earnings
which were realized or might have been realized by him up to the
end of the term should go in mitigation of damages.
See notes to section 3016.

$3668.

No

§3018. (2191.) Illegal purpose.

rights can arise to either party

out of an agency created for an illegal purpose,,

own sale as agent for another, and can be no
money received by an agent under an illegal con-

Sheriff cannot purchase at his
ratification

:

9 Ga. 164.

As

to

30 Ga. 547.
See notes to section 3668.
Money deposited with agent, for speculation
cipal 77 Ga. 606.
tract

:

in futures,

recovered by prin-

:

*3021,

A ratification by the princi§3019. (2192.) Effect of ratification.
pal relates back to the act ratified, and takes effect as if originally
authorized.

A

ratification

may

or silence of the principal.

be express, or implied from the acts

A

ratification once

made cannot be

revoked.
See notes to section 3021.
Corporation bound by ratification of an assumed agent's acts: 1 Ga. 418. Of
agent to enter an appeal: 6 Ga. 92. A ratification only making agent for a
special purpose 7 Ga. 197. Principal must knowingly ratify subsequent acts
Ratification by council of a
of a party, to make him his agent: 12 Ga. 205.
town of declarations of auctioneer in sale of town lots 12 Ga. 239. Of draft
drawn by factor before money paid on it: 13 Ga. 46-54. Ratification of agent's
acts by long silence of principal 14 Ga. 124. Dechixation filed by principal on
agent's affidavit is ratification of said act: 18 Ga. 690-692. Subsequent assent
strong evidence of previous authority 24 Ga. 607. " If he could get the money
:

:

:

:

FOURTH TITLE.— CHAPTER
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Principal

and agent;

relations of principal

13,

ARTICLE

§3019

1.

and agent among themselves.

is no ratification of agent's taking principal's money
amounted to ratification: 52 Ga. 41; 53/315, 318, 148;
Eeceiving the corn and using it amounted to ratification 42 Ga. 535.

he would be satisfied,"
39/590.

:

Silence

32 Ga. 72.

:

Taking and using Confederate money is ratification of agent's receiving it
44 Ga. 59. Principal by receiving is ratifying action of agents in drawing bills
As to ratification by mortgagor
of exchange and selling cotton 44 Ga. 398.
of one consenting for the fee to be sold on sale under mortgage^, fa.: 44 Ga.
593-596. Ratification of agent's advances: 45 Ga. 501. Usury paid by surety,
paid back by principal, does not make him agent by ratification: 1 Ga.. 140.
Subsequent ratification may authorize agent to bind corporation by note:
Ratification relates back to time of the transaction 10 Ga. 362.
6 Ga. 166.
Principal adopting acts of factor assumes all obligations incident thereto 13
Ga. 46. Ratification of acknowledgment of service by confessing judgment
19 Ga. 596.
Subsequent ratification will not render valid an illegal agency
9 Ga. 164.
Agreement to settle, amounting to ratification: 32 Ga. 476. Guardian suing on contract of free person of color, ratified it: 27 Ga. 172. A ratification by the Governor without legislative sanction of, matter connected with
the Western and Atlantic Railroad, not sanctioned: 39 Ga. 609. What acts
constitute ratification by principal of agent's drawing her money out of bank:
:

:

:

Ratification or not, is a question for the jury 58 Ga. 564. Retaining employees of railroad company after knowledge of their torts, is a ratification thereof: 58 Ga. 216. Section cited, as to ratification afterwards of posting
a letter on Sunday: 55 Ga. 448. Ratification must be under seal if agent's act
57 Ga. 284.

:

under seal 55 Ga. 45. Cannot ratify in part 48 Ga. 85. And repudiate in
part: 46 Ga. 240, 241. Taking agent's note for his unauthorized sale of notes
is a ratification of such sale
54 Ga. 593. Where mayor of a city's contract
:

:

:

with himself could not be ratified by council in office with him 60 Ga. 222.
Owner subsequently recognizing an advance made by consignee, bound by it:
13 Ga. 46.
:

As between principal and agent, see notes to section 3004.
Merchant bound for agent's unauthorized purchase, after receiving and
selling goods

:

Where crop

65 Ga. 630.

was bought before maturity, buyer's accepting and
paying for same was ratification of seller's gathering them 88 Ga. 433.
Owner of building held to have ratified architect's assumed agency in purchase of material 95 Ga. 540.
To ratify, principal must know all material facts: 70 Ga. 12.
To charge wife with liability on account of ratification, she must know circumstances under which husband acted for her: 76 Ga. 712.
Ratification implies full knowledge burden of proving it is on party asof peaches

:

:

;

serting

it

82 Ga. 700.

:

Agent not liable to principal

for acts which the latter has ratified 72 Ga. 158.
Receiving consideration of sale made by agent is ratification 72 Ga. 158.
Acts amounting to ratification of unauthorized sale of trust lands:
:

:

90 Ga. 378.

Employment of laborer in one capacity is no ratification of former unauthorized employment for different work 75 Ga. 29.
Factor's unauthorized act, not ratified by principal's act at his instance, not
changing the situation 75 Ga. 520.
Contract of one partner, afterwards ratified by other, binds both : 77 Ga. 16.
:

:

Where

contract was signed by alleged agent individually, no question of
but only one of subsequent adoption: 81 Ga. 176.

ratification arose,

Retention of employee, after negligent act, not ratification by master:
85 Ga. 333.

.
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§§3020, 3021

Rights and
$3990.

in

ARTICLE

488

2.

liabilities of principal as to third persons.

An agent, by willfully mingling

Of mingling goods.

§3020. (2193.)
his

13,

own goods with those of his principal, does not create a tenancy
common, but if incapable of separation the whole belongs to the

principal.
Stated 4 Ga. 428.
See notes to section 3990.
:

One mixing goods of another with own, without fraud,
equity, to distinguish or proportion value: 85 Ga. 27.

may be

allowed, in

Where trustee mingled his own with trust funds, might settle by conveying
to beneficiaries property equal to trust fund with profits 65 Ga. 169.
:

ARTICLE

2.

RIGHTS AND LIABILITIES OF PRINCIPAL AS TO THIRD PERSONS.
$$3019,8029.

§3021. (2194.) Principal, how far bound.

The principal

bound

is

by all the acts of his agent within the scope of his authority; if the
agent exceeds his authority, the principal cannot ratify in part and
repudiate in part; he must adopt either the whole or none.
Notes from Code of 1882

As

power

of an agent to bind his principal by an indorsement 1 Ga. 418the cashier of a bank binds the bank by an indorsement signed
with his name, cashier 16 Ga. 458-465. Son must have authority from father in
his lifetime, to make title-bond to his land 5 Ga. 301. Proof of power of an
agent to sell land 40 Ga. 364-371. Agent may bind principal by note, if within
sphere of his power, or there is ratification 6 Ga. 166. As to authority of
president of a bank: 7 Ga. 196, 197. Partner can only bind partnership by
deed where prior authority or subsequent ratification, and where excess of
authority only void 16 Ga. 424. Cannot ratify agent's acts in part and repudiate in part : 9 Ga. 70 48/85 59/566. Ratification of part is ratification of
the whole 17 Ga. 243. Where one authorizes another to fill up a blank paper:
13 Ga. 55. Agent can fix price of commodity when has power to sell it: 19 Ga.
421, 422. Confessing judgment on a suit where service acknowledged by agent
is ratification
19 Ga. 596.
Party bound by authorized agent's acknowledgment of service 20 Ga. 693. Where silence of plaintiff gave authority to service acknowledged by agent: 38 Ga. 597.
War revokes agency, and where no
power to confess judgment: 40 Ga. 307, 308. Cotton shipped through agent,
he can bind his principal according to law 28 Ga. 543. Agent selling and conveying in his own name for another, will not divest that other's title 32 Ga.
428.
One agent for sale cannot, as against owner, pledge or mortgage to
another: 38 Ga. 391. Acceptance by agent of a dray-line: 30 Ga. 798-800.
Authority to raise money did not admit of sale, except according to law: 44
Ga. 173. Where agent must have special authority to bind one to execute a
warranty-deed 40 Ga. 458-466. Express company responsible for its agents
making an illegal arrest 41 Ga. 515. Section referred to in connection with an
insurance agent: 50 Ga. 52. Agent to procure attorney can contract for collection of the note 59 Ga. 562-566. Insurance agent exceeding his authority
429.

to

:

Where

:

:

:

:

:

;

;

:

:

:

:

:

:

:

:

FOTffcTH TITLE.— CHAPTER

489

Rights and
in contracting as- to

bank

in

:

57 Ga. 283.

payment

13,

ARTICLE

§3021

2.

liabilities of principal as to third persons.

of

premium: 56 Ga. 237.
company for

Liability of railroad

Agency

as to deposits

torts of agents in scope

58 Ga. 216. After taking benefits under award, cannot object that
agent could not bind him to the submission 58 Ga. 479.
See general note on Banks, general note on Corporations, and note to sec-

of business

:

:

tion 2929.

Notes from decisions since Code of 1882 :
See notes to section 3029.
Attorney, insurance company's attorney, ordering arrest of witness, acted
beyond scope of authority; no ratification here, under facts: 78 Ga. 733.
Letter written by former attorney, containing statements in behalf of deceased client, not admissible, it not appearing that he had authority to write
it
86 Ga. 166.
Authority, principle of liability does not apply, where agent acted without
authority 77 Ga. 285. General agent here had authority to sell stock, and
purchaser got good title: 77 Ga. 381. Where agent to sell cash registers on
commission had no authority to bind company for subagent's compensation
94 Ga. 463.
Bond, cited, as to authority of ordinary to take conditional delivery of an
officer's bond
7C Ga. 496.
Broker, purchaser of goods through, bound for purchase price, though broker
agreed to rescind and aided delivery of goods to another: 92 Ga. 105. Within
scope of broker's agency to ascertain members of partnership ordering goods
through him 92 Ga. 748.
Cosureties, one authorizing another to make contract of suretyship for both
jointly, not bound unless contract binds the other also: 76 Ga. 538.
Cotton-buyer, section applied to dealings between cotton-buyer's agent and
third parties 73 Ga. 636.
County, not liable for detention of steamer from defective construction of
river bridge, law recognizing no agency to represent county in such torts:
81 Ga. 47.
Declarations, agent to investigate value of tract of land and make report
cannot affect principal by declarations as to such value 94 Ga. 573.
Statements, agent to borrow money and pay liens, could not bind principal
by certain statements to lien-holder 91 Ga. 590.
Deed, corporation, receiving purchase price, bound to make deed in accordance with agent's contract, although agent not authorized to make deed 93
Ga. 747.
Husband, written authority from wife to husband to deal in fertilizers
gives no power to buy land 69 Ga. 335. Husband as agent can bind wife by
an appearance: 71 Ga. 860. Wife's plea that husband's acceptance of bill of
exchange sued on was unauthorized by her, was insufficient 88 Ga. 29. Husband without authority taking titles of land in settlement of debt due wife,
holds as trustee of debtor, unless wife ratifies 92 Ga. 291.
Liability, principal liable for acts of agent in line of his duty as agent: 68
Ga. 434 see also 43 Ga. 586.
Note, bound by agent's note given in satisfaction of unsoundness in negro
sold for him 65 Ga. 667.
Partnership, where senior partner, without junior's knowledge, borrowed
on firm indorsement for private purposes, but deposited proceeds in bank to
firm credit, junior ratified if, having ignorantly checked against said proceeds,
he retained any part after notice 87 Ga. 657.
Payment to agent by releasing debt due by agent to payer, not good payment to principal 80 Ga. 836 68/675.
:

:

:

:

:

:

:

:

:

:

:

;

:

:

:

;
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13,

ARTICLE

490

2.

Rights and liabilities of principal as to third persons.

Railroad, contract not to charge demurrage, etc., contravening general rule
made with subordinate agent by one knowing rule, not binding on
railroad 91 Ga. 317. How far bound by agent's receipt for goods for transportation, and statement as to contents of records of past transactions, etc.:
of railroad,
:

92 Ga. 268, 269.

amounting to

Ratification, acts

ratification of

unauthorized sale of trust

lands : 90 Ga. 378.

Salesman, taking note payable to employer, could not discount it for cash
without surrender of it forbearance to sue not ratification by employer who
had no notice authority may be inferable from general agency 89 Ga. 223.
Shipmaster, owner of ship bound by act of master in rejecting proffered
;

;

services of pilot

:

:

69 Ga. 409.

Superintendent, school corporation liable for contracts of superintendent
77 Ga. 409.

Telegraph company, agent of telegraph company, at station where message
competent to waive written demand for damage 85 Ga. 425. See also
68 Ga. 300, as to presenting claim in sixty days to resident agent of foreign
sent,

:

company.
Trover, where principal liable in trover for conversion of cotton by general
agent 75 Ga. 289.
Warehouse receipts, agent to issue warehouse receipts, issuing fictitious
ones, acts fraudulently within scope of his authority 78 Ga. 575.
Written authority, scope of agent's authority, conferred in writing, is a
question for the court 85 Ga. 27.
:

:

:

$-2998.

§3022. (2195.) Forms immaterial.

The form

in which the agent

if the principal's name is disclosed, and the
acts is immaterial
agent professes to act for him, it will be held to be the act of the
;

principal.

Where under the facts and form of the contract the principal was bound by
the agent 39 Ga. 35. Form immaterial if it plainly appear he intended to act
Cited 72 Ga. 844 75/289.
as agent 54 Ga. 351-355.
What forms of signature impose liability on agent: Notes to section 2213.
Note signed by husband as "agent for his wife," is note of wife 70 Ga. 595.
Form is immaterial the substance determines whether agent or principal
is liable on contract
70 Ga. 595.
:

:

:

;

:

;

:

$8589.

§3023. (2196.) Extent of authority. The agent's authority will be
construed to include all necessary and usual means for effectually
executing it. Private instructions or limitations not known to persons dealing with a general agent cannot affect them. In special
agencies for a particular purpose, persons dealing with the agent
should examine his authority.
Notes from Code of 1882 :
the agent a special one: 7 Ga. 197. Where a
general agent could bind principal, although he should not act according to

Where

ratification only

made

private understanding: 13 Ga. 56. Commissioners appointed by the legislature have the power to use the usual and appropriate means: 12 Ga. 171. Insurance agent under a special authority: 50 Ga. 51, 52. Subagents of an
insurance company not bound by private contract of company with general
agent 57 Ga. 64. Persons dealing with agents acting under special authority
:

:

FOURTH TITLE.— CHAPTER
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Rights and

54 Ga. 52

;

collection

13,

ARTICLE

2.

§3024

liabilities of principal as to third persons.

53/618 60/90. Agent to employ attorney to collect can contract for
59 Ga. 562. Cited 75 Ga. 289.
;

:

:

Notes from decisions since Code of 1882 :
Bond, where surety signed bond in blank leaving principal's attorney to fill
in bond, attorney is agent of both, and surety bound, though bond different
from what he intended 80 Ga. 556.
:

Broker cannot bind principal beyond special instructions, though following
usual course of dealing: 77 Ga. 64,

65.

Delivery, agent exceeded authority, in

delivering up goods claimed by
85 Ga. 27.

creditor to have been obtained under false representations

:

Estoppel, surety not heard to deny liability on bond appropriate to case, on
ground that he signed in blank and attorney wrote bond different from what
expected 80 Ga. 557.
General manager, such agent as could modify executory contract with
principal, etc. 93 Ga. 290.
Husband, where under facts husband's agency for wife was general: 78
:

:

Ga. 156.
Inquiry, parties contracting with lessee as such, put upon inquiry as to
terms of lease contract : 75 Ga. 246.
Letters, agency created by letters, liberally construed in favor of authority
67 Ga. 595.
Necessary means, authority to sell personalty includes authority to deliver
it
67 Ga. 595. Private contracts not affect one dealing with agent using usual
and necessary means : 77 Ga. 409.
Notice, when agent discloses the extent of his authority and then exceeds it,
principal not bound 71 Ga. 31. Bank cashier arranging with third party, who
had notice of rule prohibiting such arrangements, for indirect loan from bank,
bank not bound 73 Ga. 224. One dealing with agent with notice of extent of
authority, determines at his own risk whether act falls within same: 85
Ga. 27.
Ordinary, cited as to authority of ordinary to take conditional delivery of an
officer's bond
70 Ga. 496.
Payment, agent without express authority cannot pay debts in goods instead of money 85 Ga. 27. Not before due 85 Ga. 27.
Railroads, contract not to charge demurrage, etc., contravening general
rule of railroad, made with subordinate agent by one knowing rule, not binding on railroad company 91 Ga. 317.
Special agent, signing note for larger amount than authorized, principal
not bound 77 Ga. 285.
Two innocent parties, where one must suffer, it must be he who puts into
the power of another to do the wrong: 77 Ga. 381. For other decisions upon
the equitable principle herein embraced, see Frauds, Sales, and Equity.
Waive process, authority to acknowledge service does not give authority to
waive process 85 Ga. 229.
:

:

:

:

:

:

:

:

:

§3024.

(2197.) Failing

to disclose

principal.

If

an agent

fails to$ 3039

when discovered, the person dealing with
go directly upon the principal, under the contract,
unless the principal shall have previously accounted and settled with

disclose his principal, yet,

the agent

may

the agent.
Principal may claim benefit of undisclosed agency 30 Ga. 158. Agent, not
party to suit, can show who he was agent for, although that party be dead
64 Ga. 236, 237. Deposit in a bank by party not disclosing true owner: 52 Ga.
:

-
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13,

ARTICLE

492

2.

liabilities of principal as to third persons.

Where credit to agent should have been allowed as against undisclosed principal: 58 Ga. 366. Agent signing name with "agent" merely added,
personally liable 56 Ga. 258.
Where husband acted as agent of wife, unknown to seller, and wife held lia-

494-496.

:

ble: 70 Ga. 385.

One lending money

to husband, permitted to treat wife as debtor here:

91 Ga. 40.

Recovery had against principal of one who contracted without disclosing
agency 91 Ga. 590.
:

§3025. (2198.)

Credit given

agent by the choice of the

ment

to

agent.

seller,

If the credit is given to the

he cannot afterward demand pay-

of the principal.

Where
224-241

it

does not appear that exclusive credit was given to the agent: 9 Ga.

52/33

;

;

62/751-753.

In suit between two, involving accounts, testimony as to credits given by
one to agent of other, individually, irrelevant: 68 Ga. 675.
When seller does not know of the principal, he may hold him when discovered 70 Ga. 385.
When seller, with knowledge that husband was acting as agent of wife,
gave credit to him, he could not hold her liable 70 Ga. 385.
Trustee of church not bound by unauthorized act of vestrymen, to whom
credit was given 70 Ga. 642.
:

:

:

$$3534,3029.

§3026. (2199.) Representations by agent. The principal is bound
by aU representations made by his agent in the business of his
agency, and also by his willful concealment of material facts,
although they are unknown to the principal, and known only by

the agent.
Misrepresentations made by agent of railroad company binding on them 36
Ga. 669. When a corporation can commit a fraud by, and is bound by agent's
representations 54 Ga. 635-639. General agent binding the company 57 Ga. 64.
Warranties by agent: See notes to section 3021.
In action on agent's deceitful representations to induce purchase of mules,
under sections 3814 and 3026, question of fraud, in that it is subtle, etc., peculiarly for jury 73 Ga. 139.
Proof of agent's fraud admissible to estop principal: 75 Ga. 98.
Bank holding mill's iron as security took, as payment, draft of mill accepted
by consumer mill not bank's agent in sale so as to bind by misrepresentation
89 Ga. 225.
Railroad ticket-agent's statement to purchaser, that return ticket good on
certain train, protects purchaser, when 91 Ga. 513, 514.
:

:

:

:

;

:

$2479.

§3027. (WOO.) Notice

nected with his agency

Notice to the agent of any matter con-

to.

is

notice to the principal.

Notes from Code of 1882

:

Notice to agent of fact connected with agency is notice to principal 34 Ga.
When notice by indorser to agent of holder will not
298 57/378-383 59/262.
do: 22 Ga. 24. Where secondary evidence of notice should not have been admitted: 47 Ga. 610. What insurance agent knew the company were cognizant of 58 Ga. 255. Notice of mortgage to agent is notice to principal 55 Ga.
208-211. Notice through his agent of purchase of land by another, sufficient
55 Ga. 438-446. To bank officers See general note on Banks. To partners See
:

;

;

:

:

:

:
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Rights and liabilities of principal as

general note on Partners.

ARTICLE

13,

§3028

2.

to third persons.

To husband or wife: See general note following

section 2479.

Notes from decisions since Code of 1882 :
Actual notice to agent of matters connected with agency is actual notice
to principal 69 Ga 712. Cited 75 Ga. 98.
Banker, as agent for customer, loaned money to trustee, who deposited it
with bank, and with its knowledge misappropriated it; lender not affected:
:

:

66 Ga. 638, 639.

Bank notice
;

bank

:

bank that cashier untrustworthy, held notice to

to president of

93 Ga. 509.

Broker, merchants selling goods upon broker's orders, bound by broker's
of change in membership of purchaser's firm since last sale 92
Ga. 748.

knowledge

City, notice to
is

:

what employees

of city of loose planks in city street bridge

notice to city: 76 Ga. 585.

Husband and wife, where husband acting for wife commits a fraud whereof
she unwittingly reaps the fruits, she cannot retain them as against party defrauded 94 Ga. 573.
:

where transaction between agent and
party seeking to charge notice is illegal 75 Ga. 149.
Insurance adjuster, proofs submitted to general adjuster of foreign insurance company, engaged in particular case, sufficient: 67 Ga. 661. Insurance
company, on question whether dues accepted by insurance company after notice that policy void for fraud, notice to local agents at Atlanta was not notice
to Baltimore company 94 Ga. 606.
Interest of agent, agent's knowledge not principal's, where agent's interest
to keep principal ignorant, etc. 92 Ga. 739. See 73 Ga. 223 also see catchwords "Officers of Corporation," below.
Notice to loan company's agent sent to examine and appraise land that
wife had secret equity in husband's title, not notice to company 94 Ga. 573.
Officers of corporation, notice to cashier of bank is notice to bank: 6 Ga.
Cashier's knowledge not bank's knowledge here, he being
44; 17/99, 100.
directly interested adversely to the bank 73 Ga. 223.
Notice to president of
company is notice to company 72 Ga. 888. If agent (here an attorney at law)
to make inquiry about a corporation be president of same, knowledge acquired
as such president is not knowledge of principal: 74 Ga. 297.
Treasurer of loan association authorized to make loans notice to him that
wife borrowing to pay husband's debts, notice to company aliter, if sanction
of directors to loan necessary 90 Ga. 190.
Partners, knowledge of common member of two firms, that of each: 84
Illegal transaction, rule not applicable
:

:

:

;

:

:

:

;

;

:

Ga

125.

Railroad, notice to proper officer, of defective condition of track, etc., is
notice to corporation 77 Ga. 203.
Telegraph company, presentation to resident agent of foreign company of
claim for improperly transmitting message, sufficient, notwithstanding company's rule here: 68 Ga. 300.
:

§3028. Notice

to

agent not bind principal, when.

conspires with the other party, his principal

is

Where an agent 90 Ga> 195
not bound thereby,

nor charged with knowledge of facts thus acquired by his agent.
See catchwords "Interest of Agents" and "Officers of Corporation" in note
to section 3027.

-
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13,

ARTICLE
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2.

Rights and liabilities of principal as to third persons.

Cfsff'
3031

-

§ 3029

(2201.) Principal bound for neglect and' fraud.
The princibound for the care, diligence and fidelity of his agent in his
business, and hence he is bound for the neglect and fraud of his

pal

-

is

agent in the transaction of such business.
See notes to section 3021.

When

corporation bound by fraud of agents: 18 Ga. 412; 54/639. Insurance agent neglecting to insure cotton: 43 Ga. 583. Principal bound although
agent may have abused and transcended his powers: 57 Ga. 303.
Principal liable for acts of agent in line of duty as agent

Agent

:

68 Ga. 434.

warehouse

receipts, by issuing fictitious ones, acts fraudulently within scope of his authority 78 Ga. 575.

to issue

:

Where

contractor's false representations led subcontractor to omit recording his lien, principal who paid former in full, not liable to latter in action of
deceit : 78 Ga. 328.

Bank,

if

not privy, not liable for malicious protest of notary
88 Ga. 308.

to be its clerk

who happens

:

Attorney procuring father to sign bond for client and, pursuant to promise,
taking collateral, converting collateral, father bound to return collateral
when hazard ended. Son's declaration to father, that he had restored collateral, irrelevant: 88 Ga. 199.
$$2610,2297,

The principal is not liafrom the negligence or miscon-

§3030. (2202.) Injuries by another agent.
ble to one agent for injuries arising

duct of other agents about the same business; the exception in case
of railroads has been previously stated.
See notes to section 2297 and general note following section 2323, relative
by railroad companies but as to general law of master and servant and injuries to coemployees, see section 2610 and notes.
to injuries

$$3888,3029.

;

The principal
Trespass of agent.
the willful trespass of his agent, unless done by his
§3031.

(2203.)

is

not liable for

command

or as-

sented to by him.
City not liable for an illegal arrest by police officer: 54 Ga. 468. When
railroad liable for tortious act of its conductor and other agents 58 Ga. 216.
:

See notes to sections 3817 and 3818.
City not liable for tortious arrest, etc., by police officer: 54 Ga. 468; 62/290;
65/387; 68/740; 73/664; nor for injuries sustained by prisoner at hands of
another who was drunk and negligently placed by police officer in same cell
88 Ga. 455.

As

to liability of railroad

tiating for passage on train

:

company

for battery

by conductor on one nego-

69 Ga. 827.

Railroad liable for willful tort of conductor while in its business 72 Ga. 292.
This must be construed with section 3817, so as to harmonize the two: 72
Ga. 292.
This applies to agent or overseer, section 3817 to domestic servant: 72
Ga. 817.
Principal liable in trover for cotton converted by agent, principal assenting
thereto 75 Ga. 289.
Sleeping-car company liable to passenger for valuables stolen by employee:
95 Ga. 314 see also 92 Ga. 161.
:

:

;
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bound by them,

If,

§§3032-3034

2.

liabilities of principal as to third persons.

§3032. (2204.) Benefit of contract to principal.
have advantage of his agent's contracts in the
is

ARTICLE

13,

The principal shall ^010,3011.
same manner as he

come within the scope of his agency.
has been concealed, the party dealing
set up any defense against the principal which he has
so far as they

however, the agency

with

him may

against the agent.
Principal

name:

may assert his right to his money deposited by agent in his own
Where undisclosed principal can claim under contract

52 Ga. 494.

made by

his agent

:

30 Ga. 158.

Claim against factor, set
Ga.

off

against

demand

of undisclosed principal

:

77

53.

Agency concealed,
agent's rights

:

principal's rights against third

party

measured by

82 Ga. 219.

Principal may claim fruits of carrier's contract made with agent whose
agency was undisclosed, and may sue on it though agent could also: 81 Ga. 602.
Action on note payable to one as agent for corporation, maintained by
either

77 Ga. 252.

:

Where

planter intrusted warehouseman with ordinary external indicia of
ownership, sale of cotton to bona fide purchaser passed planter's title irrevocably, though trust abused: 82 Ga. 219.

§3033. (2205.)

Money

illegally

paid,

etc.

The principal may

re- ^005,

3036.

cover back money paid illegally, or by mistake of his agent, or
goods wrongfully -transferred by the agent, the party receiving the
goods having notice of the agent's want of authority or willful misconduct.

Where agent for sale could not pledge or mortgage for advances made for
himself: 38 Ga. 391.
Where principal could recover money although had
been wrongfully paid to agent : 53 Ga. 618.
§3084. (2206.) Agent

is

a competent

ivitness.

The agent

is

a

com-* 192

petent witness either for or against his principal. His interest goes
to his credit.
The declarations of the agent as to the business
transacted by him are not admissible against his principal, unless
they were a part of the negotiation, and constituting the res gestse,
or else the agent be dead.
Notes from Code of 1882

Where declarations of alleged agent not admissible as part of res gestse: 6
Ga. 373. Where agent allowed to testify that he entered into the contract as
agent: 16 Ga. 410-415. Agent made codefendant, testimony receivable: 30
Ga. 93. Agent under a del credere commission deemed original party and could
testify

:

36 Ga. 107.

What

agent says in execution of contract binding princi-

pal: 19 Ga. 417; 24/211. When do not bind : 26 Ga. 111-332; 27/113. Admissions made dum fervet opus bind principal 29 Ga. 399, 461 56/498-500. Declarations of agent under power of attorney enlarging his powers, inadmissible:
:

;

32 Ga.

72.
Cannot affect principal by declarations beyond scope of his agency:
34 Ga. 330; 51/213, 214; 53/395-406. Fraud by agent admissible in evidence
against the principal: 26 Ga. 537. Where declarations of life-insurance agent
prior to policy cannot vary it, unless fraud 43 Ga. 423. Adverse possession by
:

defendant proved by statements of his overseer: 46 Ga. 593.

Where

sayings

>

6179 -
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dead agent, admissible: 56 Ga. 638. Agency must have extended to the
property, to bind principal by his declarations relative to: 54 Ga. 497. Payment proved by agent: 56 Ga. 296, 297. Section cited, where agent, not a
party, could show his agency although principal dead: 64 Ga. 236-238. See
notes to section 5192.
of a

Notes from decisions since Code of 1882 :
Admissions, corporation bound by admissions of agent acting in the scope
of his power and about the business: 70 Ga. 87.
Admission made by agent,
not res gestae nor in performance of duty, not admissible: 85 Ga. 482.
Attorney, declarations of attorney in court, out of hearing of client, not
admissible to prove client's malice 86 Ga. 464. Cited 75 Ga. 715.
Authority, party cannot testify to what agent of deceased opponent said,
concerning declarations of deceased touching contract beyond agent's authority 65 Ga. 580.
Conversation between agents of two companies, in which one applied to
other for use of certain water, admissible in suit over ownership of water
70 Ga. 87.
Credibility, evidence conflicting, jury may look to fact that witness was engineer in defendant railroad company's employ 90 Ga. 630.
Declarations, where grantor in deed continued in control, his statements
that he was acting for grantee were competent 73 Ga. 749 such statements
by trustee bound cestui que trust: 73 Ga. 749. Statements while making contract of shipment, admissible to show value of goods: 77 Ga. 376. Sayings of
agent after termination of agency are inadmissible 75 Ga. 98. One cannot
make another his principal by saying so 81 Ga. 176. Declarations by persons
not servants or agents of railroad, not admissible to bind it: 87 Ga. 161.
Engineer's declarations relative to railroad accident, not admissible against
company, where not res gestse: 90 Ga. 632. That drummer was general agent
not proved by his declarations accompanying sale of bill of goods: 89 Ga.
223.
Agent to borrow money and pay liens, could not bind principal by certain statements to lien-holder 91 Ga. 590. Declarations of agent to borrow
and pay debt sued for, made while endeavoring to get loan, held admissible
here 91 Ga. 590.
Opinion of defendant's agent that plaintiff's claim just, not admissible:
^
85 Ga. 498.
Partnership, existence of, not shown by sayings of supposed partner, not in
presence of others, so as to bind others 44 Ga. 228 68/707 86/699.
Railroad, engineer's statement, indicating feeling toward injured person,
made after injury at different place, not admissible against railroad 66 Ga. 57.
Memoranda of general freight agent made with view to suit, admissible against
his railroad company in subsequent suit concerning same matter: 76 Ga.
Statements of superintendent, as to cause of wreck, shortly there634, 635.
after, admissible against road 77 Ga. 203.
Statements at public meeting by
alleged agent of railroad were not admissible to bind it: 81 Ga. 176.
"Accident report," made several days after accident, by superintendent and conductor, not admissible against railroad 82 Ga. 452. No reason apparent here for
admitting, in suit against railroad, testimony given on previous trial by its
master machinist: 82 Ga. 580. Admission of railroad's agent, explaining
delay in shipment contracted for by him, admissible against company: 86 Ga.
686.
Railway company, how far bound by agent's receipt for goods for transportation, and statement as to contents of records of past transactions, etc.
92 Ga. 268, 269.
Res gestx, statements of agent dumfervet opus bind principal: 66 Ga. 367. If
agency otherwise proved sayings of alleged agent dumfervet opus competent to
:

:

:

:

;

:

:

:

:

:

m

:

;

;

:

:

:
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§§3035, 3036

3.

Rights and liabilities of agent as to third persons.
as agent 87 Ga. 681. Mortgage of insolvent, not affected,
with other creditors, by declarations of agent who took mortgage,
not made dum fervet opus : 91 Ga. 411, 412. Agency not proven by declaration
of another agent, except dum fervet opus : 91 Ga. 555.

show he was acting

:

in contest

Superintendent, in suit by express company on bond of its messenger for loss
from negligence, statements of division superintendent in charge of suit, that
one bondsman took the money, mere hearsay such official's testimony as to
whom he believed the thief, mere opinion 82 Ga. 34.
;

:

ARTICLE

3.

RIGHTS AND LIABILITIES OF AGENT AS TO THIRD PERSONS.
§3035. (2207.) Agent

may

act

under

this Code, for principal.

Any

by any person
his
legal
remedies,
may
be
done
by
his agents;
prosecution
of
in the
and for this purpose he is authorized to make an affidavit and execute any bond required, though his agency be created by parol. In
act authorized or required to be done under this Code,

such cases, if the principal repudiate the act of the agent, the
agent shall be personally bound, together with his sureties.
all

Confirming an appeal by an agent: 6 Ga. 92. Distress warrant, under Act
under oath of agent: 7 Ga. 52. No statute law for
agent to execute forthcoming bond in attachment case 9 Ga. 208. Where an
attachment by an attorney was not sufficient 9 Ga. 598. Agent must swear
positively to ground of attachment: 28 Ga. 351. Bail affidavit for principal
afterwards ratified: 18 Ga. 690. An affidavit of illegality may be made by
agent: 34 Ga. 268-270. May verify an application for ne exeat : 36 Ga. 571.
Claim affidavit in forma pauperis under section 4618 et seq., cannot be made
by an agent: 83 Ga. 636; nor affidavit in forma pauperis on appeal: 80 Ga. 120;
nor can such affidavit be made by attorney at law 25 Ga. 262 nor in certiorari
of 1811, should not issue

:

:

:

;

case: 48Ga.*351.

Agent making
writing

affidavit of illegality,

not necessary that his authority be in

86 Ga. 760.

:

Agent claiming

may

for principal,

agency created by writing or parol

:

execute forthcoming bond, whether

92 Ga. 548.

Right of way, founded upon use, etc., by owners of plantations, their agents,
owners, and must be enforced in their names, and not agents' 92

etc., is in

:

Ga. 159.

§3036.

Money paid by mistake may be recovered.
an agent by mistake, and he in good faith pays

(2208.)

be paid to

money $ 3004

If
it

over to

he shall not thereafter be personally liable therefor.
is liable for its repayment.
If money be paid
by an agent by mistake, he may recover it back in his own name.
his principal,

In

all

other cases he

Where agent protected in a payment to
money collected 7 Ga. 191.

against agent for

:

principal: 3 Ga. 90; 14/89. Suit
Section cited 56 Ga. 500. Igno:

rance of facts at time of payment should be shown, to recover
mistake 49 Ga. 455-457.
:

32

y

money

paid by

-
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$$2»29,2998,

§ 3q37

(2209.)

When

he has a right of action.

has no right of action on contracts
following are exceptions:
1.

A

2.

Where promissory notes

made

Generally an agent

for his principal.

The

or other evidences of debt are

made

factor contracting on his

own

credit.

payable to an agent of a corporation or joint-stock company.

Where principal can bring trover on a transaction by his agent
Where insurance agent may bring suit on a note in his own name:
:

58 Ga. 379.

1 Ga. 275.
Action on note payable to one as agent for corporation, maintained by
either 77 Ga. 252.
:

3.

In

all cases

where the contract

is

made with

the agent in his

individual name, though his agency be known.
'*

352 7-

4.

Auctioneers "may sue in their

>3036.

5.

I u cases

own name

for goods sold

by them.

known
payment to

of agency coupled with an interest in the agent,

to the party contracting with him.

In all these cases,
the principal before notice of the agent's claim is a good defense.

Where declaration discloses agency on plaintiff's part,
bring him within this section 88 Ga. 592.

allegations

its

must

:

§3038. (2210.) For interference with his possession.

An

agent hav-

ing possession, actual or constructive, of the property of his principal, has a right of action for

any interference with that possession

by third persons.
Agent's possession is actual possession by principal, and will support possessory warrant by principal 67 Ga. 24.
:

$3024.

When responsible for credit given. Where the agency
known, and the credit is not expressly given to the agent, he is
not personally responsible upon the contract. The question to whom
the credit is given is a question of fact to be decided by the jury
under the circumstances in each case.
§3039. (2211.)

is

Agency known and credit not expressly given

to agent, he

is

not responsible

62 Ga. 753.

Paper signed by one as agent for company, construed by court to bind him
individually here: 65 Ga. 711.

Agent

liable

on draft drawn by him and negotiated

in

usual course of trade

75 Ga. 57.

Where sheriff knew that bidder at sale purchased as agent, right of action
on bid was against principal 73 Ga. 8, 9.
:

Declaration showing that agency known and that credit was to principal,
and not alleging that credit was expressly extended to agent, no issue requiring submission to jury 78 Ga. 312.
:

^267,3008.

Public agents contracting in behalf
of the public, are not individually liable on such contracts.
§3040.

(2212.) Public agents.

Stated: 2Ga. 214; 17/620. Section cited 60 Ga. 228. Where agents could
not claim immunity on ground they were public agents: 3 Ga. 283.
:
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§§3041-3044

4.

Overseers.

All agents, byan^J|9
(2213.) Liability for excess of authority
express undertaking to that effect, may render themselves individ- 3004
§3041.

.

^

8'

-

And every agent exceeding the scope of his authority
ually liable.
is individually liable to the person with whom he deals; so, also,
for his

own

tortious act, whether acting by

cipal or not,

he

is

responsible;

employed by him

servant,

command

of his prin-

for the negligence of his under-

in behalf of his principal,

he

is

not

responsible.
If one sells property of another without authority, owner can waive tort
and sue for the money 7 Ga. 191. Factor is not responsible for failure of
:

third person to transmit orders to principal: 49 Ga. 207.

Cited: 72 Ga. 817.

As to liability of municipal corporations See notes to section 1833.
Agent liable on note made in his name, or signed "agent," or where he has
:

no authority 70 Ga. 595.
Agent, trustee, guardian, administrator,
See section 2998 and notes.
:

etc.,

merely words of description

:

Where agent exceeds authority. When the agent ex- §$soo4, 8037.
ceeds his authority, so that the principal is not bound, the agent
cannot enforce the contract in his own name against the person
with whom he deals, unless the contract has been fully executed
upon the part of the agent, or the credit was originally given to the
§3042.

(2214.)

agent.

How far tenant is agent for the landlord
enunciated and discussed: 29 Ga. 708-710.

ARTICLE

:

58 Ga. 206.

The doctrine here

4.

OVERSEERS.

In the absence of 72Ga
§3043. (2215.) Rights and poivers of overseers.
the employer, the overseer stands in his place. It is his duty to see
to the sustenance

and protection of

discharge the duty, he
passers to the

Where

is

and to
repelling aggressors and tres-

his employer's property;

justified in

same extent with the employer.

Contracts between employers and
be by parol, though they may extend beyond a year
from the time of the contract.
§3044.

(2216.) Parol contracts.

may

Contract of employment silent as to duration, there is no inflexible rule to
subject discussed 83 Ga. 773.
General Note on Principal and Agent. (See notes on Master and Servant.
Agency, no proof of, that one signed himself as agent 26 Ga. 472. Proof of,
when appointment is in writing 40 Ga. 363. Question of, left to jury in this
case 48 Ga. 502, 503. May be employed verbally by principal to sell 60 Ga.
;

:

—

:

:

:

212.

818

his statements could prove owner's adverse possession: 46 Ga, 593.

overseers

fix it

-

:

W^

(&)>

-

§ 3044
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Overseers.

Attachment, agent making
9 Ga. 598

affidavit for,

must swear positively

to

ground of

28/351.

;

may enter an appeal where principal binds himself to rat"without incurring costs": 6 Ga. 92.
Authority of agent required to make sale valid 5 Ga. 301. When agent of
a railroad cannot affect it by acts or declarations outside of scope of his authority: 56 Ga. 274. May be countermanded: 15 Ga. 486. Extent of: 40 Ga.
Principal may countermand 15 Ga. 486. Of agent, to make deed for
457.
principal, must be under seal 30 Ga. 278. Verbal, to sign name of another,
Attorney

in fact

ify agent's acts,

:

:

:

sufficient

:

22 Ga. 415.

made agent by consignor 40 Ga. 330.
Contract, personal acceptance by agent in his own name of a draft, is: 29
Ga. 708-710. When agent liable for receiving money for principal on, illegal
30 Ga. 547. Parol contract by agent for purchase of cotton: 49 Ga. 143.
Credit, when not given to agent and principal known, principal bound: 1
Ga. 418-429. Exclusive, not given to agent when his note was given: 9 Ga.
224.
Must be given to the agent exclusively, to prevent holding the principal
responsible: 52 Ga. 34.
Custom, bank agent not protected by proof of custom of other banks 16
Ga. 38.
Deceit, action for, will lie against agent in favor of principal for false representation 2 Ga. 66.
Deed, instrument intended to be, but incomplete, cannot become a deed by
act of a stranger, without authority under seal: 14 Ga. 173. Signed, sealed
and delivered to agent of grantor to be kept until death of grantor, is a testamentary paper 17 Ga. 267. Agent signed his own name to, but enough appearing to show intention, held deed of principal: 27 Ga. 418.
Defense, good in suit against agent, if it plainly appears he intended to act
as agent: 54 Ga. 354, 355.
Demurrer, sustained to declaration against agent, where principal known:
61 Ga. 161.
Diligence, required of agents for hire: 16 Ga. 38. Ordinary diligence required 12 Ga. 565.
Evidence, agent who has been robbed of money may show that banks and
other custodians of money look to vaults, etc., for protection: 16 Ga. 38.
When agency not proved by his sayings 8 Ga. 259. How agency proved 26
Ga. 472. Indorsee of cotton receipts competent to prove that he was agent for
another: 44 Ga. 38.
Factor, if a principal recognize or adopt transactions made by his factor, he
assumes all its obligations both as to himself and third persons: 13 Ga. 46.
Fraud, when equity will not link principal with agent upon general allegations of: 44 Ga. 9; 58/11. One liable for, who conducts business in name of
another when it is untrue 63 Ga. 312. Discussed 49 Ga. 563 55/267.
Husband, as agent, insures his life for benefit of reputed wife: 41 Ga. 338.
Illegality, agent may make affidavit in: 34 Ga. 268-270.
Indorsement of bill of exchange to one as cashier, either bank or cashier
may sue 10 Ga. 329.
Innkeeper liable for overcoat lost, given to negro servant for safe-keeping:
39 Ga. 105.
Insurance company, agent of, assenting to insured party taking out additional insurance: 40 Ga. 135. Policy issued by agent of, knowing of former
insurance on the property, not void 41 Ga. 661. When danger to property insured is increased by carpenters' work on adjoining building, and agent
knows it, it need not be stated in the policy: 42 Ga. 587. Declarations of
Carrier, agent of,

:

:

:

:

:

:

:

:

:

:

:

;
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agents of, prior to delivery and acceptance of policy, not admissible in
absence of fraud, etc. 43 Ga. 423. As to general custom of, in regard to commutations to discharged agent on renewals 48 Ga. 601.
Interest, agent liable from the time received, when he admits he has funds
of principal in his hands 2 Ga. 370.
Judgment, when agent not authorized to confess for principal 40 Ga. 302.
Land, sale of, by agent in his own name does not pass title from principal:
32 Ga. 428. Agent for sale of, claiming commissions 44 Ga. 272. Purchase
of, by agent and as to deterioration in value
47 Ga. 99-101. Employment of
agent to sell, need not be in writing: 60 Ga. 212.
Letter, from principal to agent, when contents of, not allowed in evidence:
47 Ga. 99, 100.
Liability of agent to payer for money paid to him for principal by mistake,
or to which principal is not entitled 14 Ga. 89. Of principal for injury to
borrowed property, caused by act of agent: 42 Ga. 35. Personal liability of
agent, failing to disclose fact of agency 48 Ga. 98. Of principal for contract
of agent, although agent may have been guilty of falsehood 48 Ga. 516.
Money, agent cannot apply, of principal to his own debt: 1 Ga. 275. Agent
may recover from principal money advanced for him: 45 Ga. 501.
Mortgage, agent for sale of goods cannot mortgage or pledge goods of principal to secure advances to himself: 38 Ga. 391.
Note, when given by agent of corporation, binds principal: 6 Ga. 166. Signed
with name of one as agent for another, is note of principal 39 Ga. 35.
Notice to agent is not to "holder," his principal, when agent only has power
to receive amount due: 22 Ga. 24; 47/610. To agent to produce papers, not
sufficient to allow parol evidence in suit against principal 47 Ga. 610.
Power, special, to agent must be strictly pursued 13 Ga. 55. Eelation and
powers of agents 57 Ga. 64. Given to agent to fill up note signed in blank
57 Ga. 64. As to recording of: 27 Ga. 418. To be a power coupled with an
interest, agent must have an interest in that to which the power relates: 28
Ga. 511. As to powers of attorney out of the State 24 Ga. 489 26/132 28/511:

:

:

:

:

:

:

:

:

:

:

:

:

:

;

;

513; 1/429.

Public agents, as justices of the inferior court, when not individually liaAs to public agents generally: 9 Ga. 367 12/171 17/56, 612;

ble: 2 Ga. 214.

;

;

40/680; 60/224; 48/391.
Ratification of assumed agency 10 Ga. 362. Of agent's acts by principal,
to be proved, must show principal's previous knowledge of material facts: 12
:

Forbearance for a time does not amount to 32 Ga. 72. Acts
by father as principal 39 Ga. 586.
Recoupment, on suit by agent against principal for damages, principal may
recoup damages for failure of agent to enforce fulfillment of contract 48 Ga.
Ga. 205

;

59/25.

:

of son as agent held ratified

:

:

128.

Res gestx, sayings of agent admissible against principal, only as: 29 Ga. 402.
59 Ga. 26.
Revocation of authority of agent by death of principal 28 Ga. 571 19/171.
Of agent in Georgia for citizen of Massachusetts, by war 40 Ga. 302. Of agent's
authority by principal, as regards a settlement by payment of money: 60 Ga.

Letters

:

:

;

:

411.

Sayings of agent after his acting as such, not competent to prove his agency
8 Ga. 259

;

53/395.

instrument under, general rule is that name of princito it 1 Ga. 418. Agent of corporation affixing to deed anything which the law recognizes as a seal when affixed by a
natural person, is good presumptively: 25 Ga. 316.
Seal, in execution of

pal

must be inserted and signed

:

§3044
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Signature, made by agent in presence of principal, good: 22 Ga. 402; 9/325.
Of sealed instrument by agent does not bind principal unless his authority
was under seal 30 Ga. 278 16/428 14/173 55/46, 47.
Statute of limitations as applicable to agency 12 Ga. 9.
Settlement, when possession of the evidence of indebtedness by the agent
necessary to render a settlement with him binding on the principal 53 Ga.
:

;

;

;

:

:

614; 54/52.
Suit against agent,

commenced before right of action accrued 4 Ga. 428.
against principal for expenses and disbursements, principal may
show in bar his agent's want of diligence or neglect 12 Ga. 565. By city
clerk to obtain his salary when dismissed, not sustained: 60 Ga. 110,111.
:

By agent

:

in declaration, descriptive of person: 14 Ga. 124.
When an
agent has an interest in contract made for principal, he may sue in his own
name 52 Ga. 129 50/135 5/472. When brought in name of agent, amendment allowed 52 Ga. 130. Brought against agent when it should have been
brought against principal 61 Ga. 161 39/35 10/329-334.
Trustees of incorporated academy, personal liability of, although acting as
agents 3 Ga. 283.
Title remains in principal where in conditional sale title is retained by
agent 58 Ga. 379.
Warranty, agent buying in his own name and giving his own note may plead
breach of, in defense on note: 27 Ga. 457. Agent selling with warranty, and
suing on note in his own name, cannot be an innocent purchaser of note with-

Term "agent"
:

;

;

:

:

;

;

:

:

out notice 30 Ga. 728.
Writing, where act to be done need not be in, authority as agent need not
be: 44- Ga. 593.
Agents, bound personally here for cotton received at warehouse run by
them 95 Ga. 770.
Bank, taking check on foreign bank for collection, liable for its own or subagent's negligence in failing promptly to collect: 95 Ga. 277.
Duration, contract of employment silent as to duration, there is no inflex:

:

subject discussed 83 Ga. 773.
Duties inter sese, principal not bound to communicate his business to agent,
but agent bound to keep principal informed: 68 Ga. 417.
Evidence, of agency to receive payment of a note, sayings of alleged agent
are not. Possession of note by surety thereon might be evidence that he
had paid it, but not that he held it as payee's authorized agent: 74 Ga. 171.
Evidence here not sufficient to establish agency 77 Ga. 590.
Injury, in the business, master not liable for, when he violates no duty: 70
ible rule to fix it

;

:

:

Ga.

256.

known to master and servant, no liability unless master negand servant free from rashness 78 Ga. 260.
Services, employer not relieved from liability for, by transfer of business,
without notice to agent 75 Ga. 379.
Settlement, one authorizing member of firm to represent him in settlement
Risks, equally

ligent,

:

:

of accounts with said firm,

may

repudiate the settlement before acted on

:

95

Ga. 668.
Subrenting, agent to rent may, after portion of rental term expired, become
tenant's agent to subrent, without invalidating original contract: 91 Ga. 555.

