TITLE

10.

AUDITORS.
Chap.

Sec.

Appointment and powers
Reports
Exceptions to reports
Hearing of exceptions and
Fees

10-1.
10-2.

10-3.
10-4.
10-5.

10-101
10-201

10-301
final disposition of

10-401

case

10-501

CROSS-REFERENCES.
Certified public accountants:

Chapter

See Title

84, Professions, Businesses,

and Trades,

84-2.

Department of Audits and Accounts:

See Title

40,

Executive Department, Chap-

ter 40-18.

CHAPTER

10-1.

APPOINTMENT AND POWERS.

Sec.

Sec.

10-101.

Auditor instead of master in
equitable proceedings.

10-102.

10-103.

Powers

10-104.

Place

Auditor to investigate matters

of auditor.

and notice of hearing;

oath.

of account.

10-101.

The

(5127) Auditor instead of master in equitable proceedings.

—

duties heretofore performed

by a master in the superior court shall
be performed by an auditor; and in term time or vacation, upon application of either party, after notice to the opposite party, the judge of the

superior court, in equitable proceedings

if

the case shall require

it,

may

an auditor to investigate and report the result to the court: Provided, however, that said judge may, upon his own
motion, when in his judgment the facts and circumstances of any such
case require it, refer the same to an auditor. The report of the auditor
shall be prima facie the truth, either party having the liberty to except.
refer

any part

(Acts 1894,

p.

of the facts to

123; 1895,

Cross-references.
§

—When

p. 48.)

equity will assume jurisdiction over an account, see

Auditor to hear evidence, when, see

37-301.

10-102.

§

38-617.

(5128) Auditor to investigate matters of account.

—In

all

cases

in the superior or city courts,

shall require

it,

involving matters of account, if the case
the judge in term time or vacation may, upon the appli-

upon his own
and circumstances of any such

cation of either party, after notice to the opposite party, or

motion,

when

case require

and

it,

in his

judgment the

facts

appoint an auditor to investigate such matters of account
(Acts 1895, p. 48.)

report the result to the court.

10-103.

(5129)

Powers

of auditor.

— In

all cases,

unless modified by the

order of appointment, in addition to the matter specially referred the
auditor shall have power to hear demurrers, allow amendments, and pass

upon all questions of law and fact. He shall have power to subpoena
and swear witnesses and compel the production of papers; and in cases
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§ 10-104

contempt by either party, witness, or other persons, upon application
to the court making the appointment the judge shall, in term time or
vacation, take such proceedings and impose such penalty as the facts

of

authorize or require. (Acts 1894,

p. 123.)

—

1

Cross-references. Power of court to enforce order before auditor, see
Powers of courts to punish for contempts, see § 24-105.

§

24-104,

2.

10-104.

(5130) Place and notice of hearing; oath.

by the

the auditor shall not hear evidence or arguout of the county in which the case is proceeding. He shall give

written consent of

ment

— Except

all parties,

both parties or their counsel reasonable notice of the time and place of
hearing, and shall be sworn "a true report to render according to the law
and the evidence, without favor or affection to either party." (Acts 1894,
p. 123.)

CHAPTER

REPORTS.

10-2.

Sec.

Sec.

10-201.
10-202.

Contents of report.
Evidence inadmissable

10-203.

reported.

10-201.

10-204.

(5131) Contents of report.

and

Rulings

conclusic

ported.

be

to

Notice of

—The auditor

filing

report.

make an

shall

accu-

motions made
and reduce to writing a brief of the oral and documentary evidence submitted by the parties. At the request of either party, any original document introduced in evidence shall be properly identified and attached to
before him and of his rulings thereon,

rate report of all

the report in lieu of a brief thereof.
10-202.

(Acts 1894,

p. 124.)

(5132) Evidence inadmissible to be reported.

—All

evidence

deemed by him inadmissible shall nevertheless be reported
by the auditor; and if, upon exception filed to his ruling thereon, the evidence is adjudged to be admissible, the same may be considered upon
offered and

the trial of exceptions of fact.
10-203.

(5133) Rulings

(Acts 1894,

p. 124.)

and conclusions reported.

After hearing the
the evidence and a report, in

evidence and argument, the auditor shall file
which he shall clearly and separately state all rulings
sify

made by him,

clas-

and state his findings, and report his conclusions upon the law and

facts.

(Acts 1894,

10-204.

p. 124.)

(5134) Notice of filing report.

—Upon

filing his report, the au-

ditor shall give both parties or their counsel written

(Acts 1894,

Cross-reference.

— Return

CHAPTER

of auditor's report to clerk's office, see

10-3.

24-3364.

Sec.

Time

for filing; specification of

10-303.

tExceptions
as to matters not
•

record;
tion.

Mandamus

nisi

when

certificate

not ma(^ e °y auditor.

errors
10-302.

§

EXCEPTIONS TO REPORTS.

Sec.
10-301.

notice thereof.

p. 124.)

objections;

.

10-304.

in

certifica-

10-305.

Petition
i ce
|

for

wr jt;

mandamus;

serv-

hearing; effect.

Report may be
when.

recommitted,

—
§ 10-305

Auditors.
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10-301.

(5135)

Time

for riling; specification of errors.

—Within 20 days

and such notice given, either party may file exceptions, to be separately classified as "exceptions of law" and "excepAll exceptions shall clearly and distinctly specify the
tions of fact."
errors complained of. (Acts 1894, p. 124.)
after the report

Cross-reference.

documents, see

§

is filed

— Exception

to auditor's report regarding records and public

38-619.

Exceptions as to matters not in record; objections;
Exceptions as to any matter not appearing on the face of

10-302. (5136)
certification.

—

the record or brief of evidence, or in the report

itself, shall

be true by the auditor within 40 days after the report
auditor determines that such exception
all of

is

(Acts 1894,

10-303. (5137)
If for

Mandamus

nisi

when

any cause the exceptions are not

fault of the party or his attorney,

and

same within 10 days

party or his attorney, with his objections in writing.
specifying the cause of delay.

is filed;

if

the

not true, or does not contain

the necessary facts, he shall return the

within 10 days, are met and removed, he

be certified to

may

If

to the

these objections,

then certify the same,

p. 124.)

certificate
certified

not

made by

auditor.

by the auditor, without

such party or his attorney

may

apply

term or vacation, within 30 days
from the tendering of such exceptions, and on petition obtain a mandamus nisi directed to such auditor. (Acts 1894, p. 124.)
to the judge of the superior court, in

mandamus; service of writ; hearing; effect.
mandamus nisi shall set out a substantial copy of

10-304. (5138) Petition for

—The

petition for a

the exceptions, and shall be verified by the party or his counsel, or sup-

Such mandamus
nisi shall be served upon the auditor within 10 days after the same is
signed by the judge, and shall be made returnable not more than 30 days
from its date, and may be heard in term or vacation. The opposite party
shall have notice of the time and place of hearing the mandamus nisi,
and may resist the application for a mandamus absolute. If there is a
traverse filed to the answ er, the same shall be determined by a jury. If
the mandamus be made absolute, the order shall have the effect, to that
extent, of amending the report of the auditor. (Acts 1894, p. 124.)
ported by other proof as to the truth of the fact stated.

r

—

Cross-references. Power of superior court to grant mandamus, see § 24-2616,
Mandamus, generally, see Title 64, Mandamus, Quo Warranto, and ProhibiH
1.

tion,

Chapter

64-1.

10-305. (5139)

Report

may

be recommitted, when.

—-For

indefmite-

ness, omissions, errors of calculation, failure to report evidence, errors of

law, or other proper cause, the judge

further action as

may

be proper.

may recommit

In such cases the evidence shall be con-

fined to such issues as the judge, in the order of

dicate; or

if

what portion

the report for such

recommitment, may

ordered to be taken de novo, the parties

may

in-

agree as to

of the original report shall be retained in lieu of reintro-

duction. (Acts 1894, p. 125.)
Cross-reference.

— Auditor

to hear evidence,

when, see

§

38-617.

•

Auditors.

§ 10-401

CHAPTER

HEARING OF EXCEPTIONS AND FINAL
DISPOSITION OF CASE.

10-4.

Sec.
10-401.
10-402.

10-403.

Sec.

Exceptions of law for judges.
Jury trial, when; burden of
proof; argument.
Burden where both parties except.

10-404.
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10-401.

10-407.

and of verdict.
Proceedings when report not
excepted to.

when; burden

trial,

evidence to be read to

Jury,

(5140) Exceptions of law for judges.

(5141) Jury

be

What

— Exceptions of law shall
(Acts 1894,

be for the exclusive consideration of the judge.
10-402.

may

10-406.

excepsubmitted to

fact

testimony

considered.

where

Determination
tions of
jury, etc.

When new

10-405.

p. 125.)

of proof; argument.

—In

all

law cases where an auditor is appointed, exceptions of fact to his report
shall be passed upon by the jury as in other issues of fact, and in equity
cases by the jury when approved by the judge. The report shall be taken
as prima facie correct, and the burden shall be upon the party making the
exceptions, who shall have the right to open and conclude the argument.
(Acts 1895,

p. 48.)

—Trial

by jury, see Const., Art. VI, Sec. XVI1T, Par. I
equitable proceedings, see § 37-1103. Special verdict in
equitable proceedings, see § 37-1104. Auditor to hear evidence, when, see § 38-617.
Cross-references.

(§ 2-4501).

Jury

trial in

—

10-403. (5143) Burden where both parties except.
In all cases where
both parties file exceptions of fact, the party against whom judgment
would be rendered, if the report were approved, shall be entitled to open
and conclude the argument. (Acts 1894, p. 125.)
Cross-reference.

— Burden

of proof generally, see

§

38-103.

Determination where exceptions of fact submitted to
jury, etc.
all cases where exceptions of fact are submitted to the
jury, the same shall be determined upon the testimony reported by the
auditor, except that admissible material evidence introduced and not reported, and evidence improperly excluded, shall be submitted to the jury,
and all inadmissible evidence shall be excluded from their consideration.
10-404. (5144)

—In

(Acts 1894,
10-405.

p. 125.)

(5145)

When new

principles of law, a

timony

new

testimony

trial

may be

would be granted

—No new

tes-

newly discovered

evi-

considered.
for

where, according to the
dence. Application to introduce such original and newly discovered evidence shall be made to the judge before the argument on the exceptions,
if the same be then known, with a statement under oath of the party and
his attorney, setting out the expected testimony and facts authorizing it
shall be considered, except in those cases

newly discovered evidence. The opposite party shall
be served with notice of such application and if the same is admitted,
the opposite party shall be entitled to a continuance, and on the trial to
introduce original testimony in rebuttal of such newly discovered evito be admitted as

;

dence.

(Acts 1894,

Cross-reference.

p. 125.)

— New

10-406. (5146)

trial for

What

newly discovered evidence, see

§

70-204.

evidence to be read to jury, and of verdict.

"Where exceptions of fact have been

filed to

—

the report of an auditor, the

§ 10-502

Auditors.
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judge shall cause the issue thus made to be submitted to the jury, in
which trial only so much of the evidence reported as is material and pertinent to the issue then on trial shall be read to the jury. \n all cases the
jury shall find for or against each exception submitted, seriatim. (A
1894, p. 126.)

(5147) Proceedings

10-407.

port

is

not excepted

when

report not excepted

to.

—

If the re-

the court shall frame a verdict or decree thereon

to,

may

be proper. If exceptions are filed, after the same have been considered and passed upon by the court or jury, or both, as the case may be,
the court shall order a verdict or a decree in accordance with the report,
and the changes made by court or jury, unless the same shall require a
as

recommitment.

(Acts 1894,

Cross-references.

p. 126.)

—When

cial verdict in equitable

jury trial necessary, see §§ 10-402 and 37-1104. Speproceedings, see § 37-1103. What is a decree, see § 37-1201.

CHAPTER

10-5.

FEES.

Sec.
10-501.

Amount;

10-502.

Where

taxation.

parties agree on person
to be appointed; fixing amount
in advance.

10-501. (5148)

Amount;

taxation.

—The

fees of the auditor shall be

taxed by the judge and shall be as follows For reporting the evidence,
an amount not exceeding 15 cents per 100 words, but in no case to exceed $500 for reporting the evidence. For reporting his findings, rulings,
proceedings, and conclusions, in cases involving less than $1,000, an
amount not to exceed $50; in cases involving more than $1,000, and less
than $5,000, not more than one and one-half per cent, on the excess over
:

above named; in all cases involving more
than $5,000, the fees above described, and not more than one per cent.
on the excess above $5,000; but in no case shall the total fees for all services rendered by the auditor exceed $1,000. (Acts 1894, p. 126.)

$1,000, in addition to the fee

Cross-reference.

—Special verdicts

and

costs, see

§

37-1105.

Where parties agree on person to be appointed; fixing
advance.
In all cases where the parties agree upon the peramount in
son to be appointed as auditor, the court shall appoint such person. The
court, with the consent of the parties, may fix the fees of the auditor in
advance, and incorporate the same in the order making the appointment.
10-502.

(5149)

(Acts 1894,

—

p. 126.)

AUTOMOBILES:

See Title 68, Motor Vehicles.

TITLE

11.

AVIATION.
Chap.
11-

1.

11-

2.

Sec.

Uniform aeronautical code.
Uniform airports law
Crimes

11-99.

CHAPTER

.

.

11-101

.

11-201

11-9901

UNIFORM AERONAUTICAL CODE.

11-1.

Sec.

Sec.

11-101.
,,

,__

Lawfulness of
.

11-102.

.

flight.
to

1A/;
11-106.
,-,

-

.

.

.

Aircraft construction, design
j
„ a
iiand airworthiness; I?
rederal
hcense
•

•

£
ofc aircraft;
.

.

,

determine

,

11-107.

-

11-103.

«.«.

A

•

..I

n
Collision

Qualifications of pilots. Federal

..

,

,

rules

.

to

.,.,

liability.
J

Liability to passengers; rules for

determination.

license.

11-104.

Possession and display of

li-

censes.
11-105.

Damage

to persons and prop
erty on the ground; prima
facie evidence of negligence.

11-108.

Jurisdiction over contracts.

11-109.

Jurisdiction over crimes.

11-110.

Federal law followed,

— Flight

over the lands and
waters is lawful, unless at such a low altitude as to interfere with the
then existing reasonable use to which the land or water or space over
the land or water is put by the owner of the land or water; or unless
so conducted as to be imminently dangerous to persons or property law11-101.

fully

Lawfulness of

flight.

on the land or water beneath.

Cross-reference.

— Ownership

(Acts 1933,

of air, see

§

p. 99.)

85-201 and editorial note.

11-102. Aircraft construction, design

cense.

in aircraft

and airworthiness; Federal

li-

—The public safety requiring, and the advantages of uniform reg-

ulation

making

it

desirable in the interest of aeronautical progress, that

aircraft operating within the State should conform, with respect to de-

and airworthiness, to the standards prescribed by the
United States Government with respect to navigation of civil aircraft
subject to its jurisdiction, it shall be unlawful for any person to operate
or navigate any aircraft, unless such aircraft has an appropriate effective
license, issued by the Department of Commerce of the United States and
is registered by the Department of Commerce of the United States:
Provided, however, that this restriction shall not apply to military aircraft of the United States or possessions thereof, public aircraft of any
State or Territory, or to aircraft licensed by a foreign Country with
which the United States has a reciprocal agreement covering the operasign, construction,

tion of such licensed aircraft. (Acts 1933, p. 99.)
11-103. Qualifications of pilots.

Federal license.

—The

requiring, and the advantages of uniform regulation

public safety

making

it

desirable

in the interest of aeronautical progress, that a person engaging in navigating or operating aircraft in any form of navigation shall have the

qualifications necessary for obtaining

and holding a

pliot's license issued

267

Aviation.

§11

by the Department of Commerce of the United State?, it shall be unlawful for any person to operate or navigate any aircraft, unlet
UCB
is

the holder of an appropriate effective pilot's license or permit issued

by the Department

Commerce

United States: Provided,
ever, that this restriction shall not apply to those persons operating military aircraft of the United States or possessions thereof, or public aircraft of any State or Territory, or operating any aircraft licensed by a
foreign Country with which the United States has a reciprocal agreement covering the operation of such licensed aircraft. (Acts 1933, pp. 99,
of

of the

1.

100.)

11-104. Possession

and display of

licenses.

—The

certificate of the

li-

cense required for pilots shall be kept in the personal possession of the
licensee when he is operating aircraft; and the certificate of the license
required for aircraft shall be kept in said aircraft at

all

times

when same

being used and either or both of the said certificates must be presented for inspection upon the demand of any passenger, any peace officer, or any official, manager, or person in charge of any airport or land(Acts 1933,
ing field upon which said pilot or aircraft shall land.
is

;

pp. 99, 100.)
11-105.

Damage

to persons

evidence of negligence.

—Proof

and property on the ground; prima

facie

of injury inflicted to persons or property

on the ground by the operation of any aircraft and contact therewith, or
by objects falling or thrown therefrom, shall be prima facie evidence of
negligence on the part of the operator of such aircraft in reference to
such injury. (Acts 1933, pp. 99, 101.)
Cross-reference.

— Realty owner's rights above and below surface,

11-106. Collision of aircraft; rules to determine liability.

105-1409.

—The

liability

one aircraft to the owner of another aircraft, or to pilots
on either aircraft, for damage caused by collision on land or in the air,
shall be determined by the rules of law applicable to torts on land. (Acts
of the

owner

§

see

of

1933, pp. 99, 101.)
Cross-reference.

—Torts,

generally, see Title 105, Torts.

11-107. Liability to passengers; rules for determination.
ity of the

—The

liabil-

operator of an aircraft carrying passengers, for injury to or

death of such passengers, shall be determined by the rules of law applicable to torts on land arising out of similar relationships.
(Acts 1933,
pp. 99, 101.)

—

Carrier of passengers bound to use extraordinary diligence,
Liability for physical injuries to another, generally, see § 105-601.
Recovery for homicide, see §§ 105-1302, 105-1306, 105-1307, 105-1309. Diligence of
plaintiff, see § 105-603 and cross-references.
Cross-references.

see

§

18-204.

11-108. Jurisdiction over contracts.

—All

contractual and other legal

by aeronauts or passengers while in flight over this
have the same effect as if entered into on the land or water

relations entered into

State shall

beneath. (Acts 1933, pp. 99, 101.)
11-109. Jurisdiction over crimes.

—All crimes committed by or against

an aeronaut, or by or against a passenger or other person, or on or by

Aviation.

§ 11-110

means
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while in flight over this State shall be governed by
the laws of this State. (Acts 1933, pp. 99, 101.)
of

an

aircraft,

—

Cross-references. Penalties for violation of this Chapter, see § 11-9901.
in criminal cases, see Title 27, Criminal Procedure, Chapters 27-11, 27-12.

11-110. Federal

law followed.

—

Venue

hereby declared that the intent of
is to coincide with the policies, principles, and practices established by the United States Air-Commerce Act of 1926, and all amendments thereto. (Acts 1933, pp. 99, 101.)

Chapter

It is

11-1

CHAPTER

UNIFORM AIRPORTS LAW.

11-2.

Sec.

Sec.

11-201.

Municipalities,
'•„„,.<._
airp oris.

etc.,

may acquire

1

Authority

1-205.

establish
,

to equip, improve,
fees and charges,

.

lease, etc.

11-202.

11-203.

Public purpose in acquisition of
lands by municipalities, etc.

11-206.

property may be acquired by
purchase, condemJ *

11 " 207 -

may

be

and

for operation, etc.,
raised by taxation
otherwise.

Private

Authority to acquire easements,
etc., for lights and markers.
Authority to police airports.
Construction and intent of this

11-208.
11-204.

Funds

Purchase price may be paid
from bond issue or otherwise.

11-201. Municipalities, etc.,

and other

n_209.

Chapter.

may acquire

airports.

—Municipalities, coun-

hereby authorized, separately or
jointly, to acquire, establish, construct, expand, own, lease, control, equip,
improve, maintain, operate, regulate and police airports and landing
fields for the use of aircraft, either within or without the geographical
limits of such municipalities, counties, and other political subdivisions,
and may use for such purpose or purposes any available property that
is now or may at any time hereafter be owned or controlled by such
ties,

political subdivisions are

municipalities,

counties,

or

other

political

subdivisions. (Acts

1933,

p. 102.)

11-202. Public purpose in acquisition of lands

by

municipalities, etc.

—

Any

lands acquired, owned, leased, controlled, or occupied by such coun-

ties,

municipalities, or other political subdivisions for the purpose or pur-

poses enumerated in section 11-201, shall and are hereby declared to be
acquired, owned, leased, controlled, or occupied for public, governmental,

and municipal purposes.

(Acts 1933, pp. 102, 103.)

11-203. Private property
etc.

may

be acquired by purchase, condemnation,

— Private property needed by a county, municipality,

ical

or other polit-

subdivision for an airport or landing field or for the expansion of an

airport or landing

field,

may

be acquired by grant, purchase, lease, or

owners of said property on the terms of such acquisition, and otherwise by
condemnation in the manner provided by the law under which such polit-

other means,

ical

if

subdivision

such political subdivision

is

is

able to agree with the

authorized to acquire real property for public purposes.

(Acts 1933, pp. 102, 103.)
Cross-references.

— Condemnation,

generally,

see

Title

36,

Eminent Domain,
36, Eminent

Chapters 36-2 to 36-6. Condemnation for special purposes, see Title
Domain, Chapters 36-7 to 36-11.

'

:
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—

Purchase price may be paid from bond issue or otherwise.
The purchase price or award for real property acquired, in accordance
with the provisions of this Chapter, for an airport or landing field may
be paid for by appropriation of moneys available therefor, or wholly or
partly from the proceeds of the sale of bonds of said county, municipal11-204.

or other political subdivision, as the legislative body of such political
subdivision shall determine subject however, to the adoption of a propity,

;

osition therefor at a regular or special election,

proposition

is

if

the adoption of such a

a prerequisite to the issuance of bonds of such political

subdivision for public purposes generally.

(Acts 1933, pp. 102, 103.;

—

Cross-references. Limitation on county and municipal debts, see Const., Art.
VI, Sec. VII, Par. I (§ 2-5501). Special elections on bond issues, see Title 87,
Public Finance, Chapter 87-2.

11-205. Authority to equip, improve, establish fees
etc.

— Counties,

municipalities, or

other

political

and charges,

subdivisions

lease,

which

have established or may hereafter establish airports or landing fields, or
which acquire, lease, or set apart real property for such purpose or purposes, are hereby authorized

To

(a)

construct, equip, improve, maintain, and operate the same, or

improvement, maintenance, and operation thereof, in an officer, board, or body of such political subdivision.
The expense of such construction, equipment, improvement, maintenance, and operation shall be a responsibility of said polit-

to vest authority for the construction, equipment,

ical subdivision.

(b) Subject to existing contracts, to adopt regulations

and establish

charges, fees, and tolls for the use of such airports or landing

fields, fix

penalties for the violation of said regulations, and establish liens to en-

payment

force
(c)

To

of said charges, fees,

and

tolls.

lease such airports or landing fields to private parties for

operation or to lease or assign to private parties for operation, space,

improvements, and equipment on such airports or landing fields:
Provided in each case that in so doing the public is not deprived of its
rightful, equal, and uniform use thereof. (Acts 1933, pp. 102, 104.)
area,

Funds for operation, etc., may be raised by taxation and
otherwise. The local public authorities having power to appropriate
moneys within the counties, municipalities, or other public subdivi11-206.

—

sions,

acquiring,

establishing,

developing,

operating,

maintaining,

or

controlling airports or landing fields under the provisions of this Chapter,

are hereby authorized to appropriate and cause to be raised

taxation or otherwise, in such political subdivisions,

moneys

by

sufficient

to carry out therein the provisions of this Chapter; also to use for such

purpose or purposes moneys derived from said airports or landing
fields. (Acts 1933, pp. 102, 104.)

—

Cross-references. Taxing powers of counties limited, see Const., Art. VII, Sec.
VI, Par. II (§ 2-5402). Purposes of county tax, see § 92-3701. Limit of taxes for
county purposes, see § 92-3706. Special and extra tax by counties, see §§ 92-3713
to 92-3716.

and markers.
Counties, municipalities, and other political subdivisions are hereby
authorized to acquire the right or easement for a term of years, or per11-207. Authority to acquire easements, etc., for lights

—

g
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and maintain radio and other equipment, and suitable
marks for the daytime, and to place, operate, and maintain suitable
lights for the nighttime marking of buildings, or other structures or
obstructions, for the safe operation of aircraft utilizing airports and
landing fields acquired or maintained under the provisions of this law.
Such rights or easements may be acquired by grant, purchase, lease, or
condemnation in the same manner as is provided in Section 11-203 for
petually, to place

the acquisition of the airport or landing field itself or the expansion
thereof.

(Acts 1933, pp. 102, 105.)

11-208. Authority

police

to

airports.

— Counties,

municipalities,

or

other political subdivisions acquiring, establishing, developing, operat-

landing fields under the provisions of this Chapter without the geographical limits of such subdivisions are hereby specifically granted the right to enforce police regulations on such airports or landing fields. (Acts 1933, pp. 102, 105.)
ing, maintaining, or controlling airports or

11-209. Construction

and intent of

this Chapter.

—

It is the intent

and

purpose of this Chapter that all provisions herein relating to the issuance
of bonds and the levying of taxes for airport purposes, and the condemnation for airports and airport facilities, shall be construed in accordance with general provisions of the law governing the right and
procedure of municipalities to condemn, issue bonds, levy taxes, etc.
(Acts 1933, pp. 102, 105.)

CHAPTER

11-99.

CRIMES.

Sec.
11-9901.

Penalties for violating Chapter 11-1.

11-9901. Penalties for violating Chapter 11-1.

—Any

person guilty of

violating any provision of Chapter 11-1 shall be guilty of a

and

shall be punishable as for a

Cross-reference.

AWARDS:
BAIL:
bail

— Punishment

See Title

7,

for

misdemeanor

misdemeanor. (Acts 1933, pp.
misdemeanor, see

§

99, 101.)

27-2506.

Arbitration and Award.

See Title 27, Criminal Procedure, Chapter 27-9. Personating in
See Title 26, Crimes and Punishment, Chapter 26-43.
:

BAIL TROVER:
BAILIFFS:

See Title 107, Trover, Chapter 107-2.

See Title 24, Courts, Chapter 24-32.

TITLE

12.

BAILMENTS.
Chap.

Sec.
12-101

12-3.

General principles
Hiring
Deposits

12-4.

Particular bailees

12-401

12-5.

Loans

of property

12-501

12-6.

Pledges and pawns
Liens

12-601

12-1.
12-2.

12-7.

12-201
12-301

12-701

CROSS-REFERENCES.
Conversion by bailees:

See Title

26,

Crimes and Punishment,

§§ 26-2806, 26-2807,

26-2811; Title 107, Trover.

Warehousemen:

See Title

CHAPTER

111,

Warehousemen.

GENERAL PRINCIPLES.

12-1.

Sec.

Sec.

12-101.

Definition.

12-105.

12-102.

Property in bailee.
Care and diligence.
Burden of proof as to diligence.

Contract of bailment generally
an entire contract.

12-106.

Act of God as defense.

12-103.
12-104.

Definition.

12-101. (3467)

—A bailment

is

a delivery of goods or prop-

erty for the execution of a special object, beneficial either to the bailor

or bailee, or both
this object

;

and upon a contract, express or implied,

and dispose of the property

in

to carry out

conformity with the purpose

of the trust.

—

Definition of and degree of care required of a common carDistinction between bailment and estate for years in
see §§ 18-101, 18-102.
Punishment for conversion by bailee, see
personal property, see § 85-802.
§§ 26-2806, 26-2807.

Cross-references.

rier,

12-102.

(3468) Property in bailee.

— In

the bailment, has a right to the possession

all
.of

cases the bailee,

the property, and in most

cases a special right of property in the thing bailed.

these rights by anyone he
Cross-reference.

12-103.
cise care

—Who may

is

For a violation

of

entitled to his action.

sue for torts, see §§ 12-210, 105-1704.

(3470) Care and diligence.

and diligence

during

in protecting

—All

bailees are required to exer-

and keeping safely the thing

bailed.

Different degrees of diligence are required, according to the nature of

the bailments.
Cross-references.
§§ 94-703, 105-603.

—Apportionment

of damages where plaintiff
Definitions, see §§ 105-201 to 105-203.

is

negligent, see

Bailments.

§ 12-104

12-104.

ment

Burden

(3469)

272

of proof as to diligence.

burden of proof

after proof of loss, the

is

— In

cases of bail-

all

on the bailee to show-

proper diligence.

—

Bailee must show no concurring negligence, see §§ 12-106,
Presumption when guest at inn loses property, see § 52-111. Burden of

Cross-references.
IS- 103.

proof generally, see

38-103.

§

—

(3493) Contract of bailment generally an entire contract. As
a general rule, the contract of bailment is an entire contract, and a full
performance is a condition precedent to an action upon it.
12-105.

Cross-reference.

— Entire

and severable contracts, see

§

20-112.

—

God as defense. In order for a bailee to avail
God or exception under the contract as a defense,
must establish not only that the act of God or excepted fact ultimateoccasioned the loss, but that his own negligence did not contribute
(2713) Act of

12-106.

himself of the act of

he
ly

(88 Ga. 806 (15 S. E. 802).)

thereto.

Cross-reference.
fined, see

§

— Same

provision as to carriers, see

§

Act

18-103.

God

of

de-

102-103.

CHAPTER

HIRING.

12-2.

Sec.

Sec.

12-201.

Definition.

12-202.

Title of hirer.

12-203.

Engagements

12-204.

12-205.
12-206.

Obligations of bailor.
as to return and delivery.
Effect of violation of engage-

Reletting by hirer; effect.

12-209.

Removal
the

12-210.

.

.

State,

Who may

of either party.
.

of thing hired out of

or

putting

it

to

hazardous use.

Duty

ments
__
12-207.

of hirer.

12-208.

sue for interference

..«

with possession,

.

.

etc.

Effect of loss or destruction of

thing hired.

12-201.

(3476) Definition.

12-211.

—Hiring

Levy on thing

a contract

is

hired.

by which one person

grants to another either the enjoyment of a thing, or the use of the
labor and industry of himself, during a certain time, for a stipulated

compensation, or where one contracts for the labor or services of another about a thing bailed to him for a specified purpose.
12-202.

(3477) Title of hirer.

—The

hirer of things acquires a qual-

ownership of them for the time, which entitles him to all their increase and to the possession and enjoyment of them, during the period
of bailment, against even the owner himself.

ified

—

Cross-references. Agent may not buy or sell for himself, see § 4-204.
Increase of property in pawn, see
of animals, see §§ 85-1704, 85-1705.
Increase in case of loan, see § 12-509.

12-203.

Engagements

(3480)

of hirer.

of things are, to put the thing to

hired

;

—The

engagements

Increase
§

12-606.

of the hirer

no other use than that for which

to take ordinary care in its use

;

it is

to redeliver at the expiration of

the bailment; and to comply generally with the terms of the hiring. If
the bailor sends his own agents with the thing bailed, as a driver for
is bound, either to the bailor or to third perconsequences of his own directions and for gross neg-

his horse, then the hirer

sons, only for the
lect.

—

Cross-references. Liability for acts of wife, child, or servant, see § 105-108.
Liability for wilful trespass of agent, see § 4-312. Diligence of agent, see § 4-203.
Ordinary diligence, see § 105-201.

—
-

Bailments.
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§ 12-211

—

Obligations of bailor. The obligations of the bailor
of things are, to do no act to deprive the hirer of the use and enjoyment
of the chattel during the period of the bailment; to keep the thing in
12-204. (3479)

suitable order and repair for the purposes of the bailment; and to war-

rant the right of possession, and that the thing bailed
secret fault rendering
12-205.

Duty

(3478)

it

unfitted for the purposes for

as to return and delivery.

is

from any

free

which

it

is

hired.

—The contract may be

for the return of the thing or of like property of the

same kind and

In the former case, the risk of death or inevitable accident is
with the bailor, and he can retake possession immediately at the expiraIn the latter case, the risk is with the bailee,
tion of the time of hiring.
quality.

and he must deliver the thing hired before the

bailor's interest is re-

vested.
12-206. (3481) Effect of violation of

engagements

—

of either party.

For a violation of the engagements of either party, the other may
abandon the contract; and in case the hirer puts the thing to a different use, the bailor may sue as for a conversion, even though the hirer
be an infant.
Cross-reference.

—Trover,

see

§

107-101.

12-207. (3483) Effect of loss or destruction of thing

hired.— The

loss

or destruction of the thing hired, without fault on the part of the hirer,

puts an end to the bailment, and the hirer should pay only for the time
it

was enjoyed.

—

Cross-references. Risk by bailor and bailee, see § 12-205. Rights between paron loss of thing bailed for services or labor, see § 12-412.

ties

12-208.

(3485) Reletting

by

hirer; effect.

—No

hirer of a thing has a

right to relet or hire the thing bailed to another, except with the consent, express or implied, of the bailor.

In such case, the bailor

may

immediate possession of the thing bailed, or he may waive
this right and hold the hirer bound to extraordinary care and diligence
on the part of himself and the hirer from him.
either take

Cross-reference.

12-209.

— Extraordinary
Removal

(3484)

to hazardous use.

beyond the

diligence, see

§

105-202.

of thing hired out of the State, or putting

it

—No hirer of things has a right to remove such things

jurisdiction of this State, except

to put the thing hired to

any hazardous

by consent

of the bailor, nor

use, unless specially contracted

for.

12-210. (3482)

Who may

sue for interference with possession,

For an interference with the possession, the right of action
hirer; for an injury to the property, or any interference wdth

is

etc.

in

the

his rights

of property, the bailor also has his right of action.

—

Cross-references. Property in bailee, see §§ 12-102, 12-411. Right of action
and bailor for trespass, see § 105-1704. Borrower's right of action for
interference with the relation, see § 12-505.

in bailee

12-211. (3486)

Levy on thing

hired.

not exceed one year, the thing hired

—When

is

the time of hiring does

not subject to sale under judg-

A
Bailments.

§ 12-301

ment obtained subsequent
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to the contract of hire against the owner, but

may

be levied on, and a bond for its forthcoming at the expiration of
the time for which it is hired may be demanded of the person hiring.

— Measure of damages on forthcoming bond, see

Cross-references.
of lew, see § 39-103.
§

Levy on property

in

§

39-304.

possession of defendant in

fi.

Form

fa.,

see

39-H6.

CHAPTER

DEPOSITS.

12-3.

Sec.

Sec.
12-301.

Naked

Definition.

deposit.

De-

Termination of bailment by re-

12-305.

positary for hire.
12-302.

delivery.

Voluntary or involuntary depositaries;

12-306.

Use

12-307.

Reimbursements to naked de-

of deposits
positary.

liability.

12-303.

Bank

12-304.

Carrying deposits;

deposits.

by naked de-

positary.

liability.

Naked

Depositary for hire.—The
delivery of chattels by one person to another to keep for the use of the
bailor is called a deposit; the depositary may undertake to keep them
without reward, or gratuitously; such undertaking is a naked deposit.
If he receives or expects a reward or hire, he is then a depositary for hire.
12-301.

(3494) Definition.

Cross-references.

—Bank

deposits, see

§

deposit.

12-303.

Care required of depository for

hire, see § 12-404.

—

Voluntary or involuntary depositaries; liability.
person may voluntarily undertake to be a depositary, or he may become
so involuntarily, as by finding; if a naked depositary, he is responsible
12-302.

(3495)

only for gross negligence.
Cross-reference.

12-303.

— Gross

(3496)

Bank

neglect, see

deposits.

§

105-203.

— Deposits

constitute a case of naked deposit, the
ble consideration.

would be

A

a

A

special

deposit

money in a bank do not
use of the money being a valuaof a sealed package of money
of

naked deposit.

general deposit

is

a deposit, generally to the credit of the depositor,

drawn upon by him in the usual course of the banking business.
deposit is presumed to be general in the absence of an agreement to

to be

A

the contrary.

A

special deposit

to the

bank

for the

is

a delivery of property, securities, or even

money

purpose of having the same safely kept and the

identical thing deposited returned to the depositor.

A

purpose as where money, or property is
delivered to a bank for some particular designated purpose, such as a
note for collection or money to pay a particular note or draft, such partakes of the nature of a special deposit to the extent that title remains
deposit

is

in the depositor

for a specific

and does not pass to the bank. (158 Ga. 488 (123

S.

E.

683).)

—

Cross-reference. Regulation of the business of banking, see Title
Banking, Chapter 13-20.

13,

Banks and

Bailments.
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12-304.

(3497) Carrying

deposits;

§ 12-403

liability.

—

safe-keeping, undertakes gratuitously to carry
to another place, his liability
Cross-reference.

— Definition

same

the

is

and degree

one,

If

money

in

addition

or other art;-

as that of a naked depositary.

of care required of carrier, see §§ 18-101,

18-102.

—

Termination of bailment by redelivery. A naked deany time terminate the bailments by a redelivery of the

12-305. (3498)

positary

may

at

articles to the bailor.

—

(3499) Using of deposits by naked depositary. A naked depositary may not use the deposits without increasing his responsibility,
12-306.

necessary for its preservation, oi, from the circumstances, the consent of the depositor may be reasonably presumed.
unless such use

is

—

naked depositary. A naked depositary is entitled to be reimbursed all charges and expenses incurred
by reason of the deposit, and may retain possession until the same are
12-307.

Reimbursements

(3500)

to

paid.
Cross-reference.

—Liens

of depositaries, see

CHAPTER

§

12-702.

PARTICULAR BAILEES.

12-4.

Sec

Sec

.

12-401.

Factor; discretion; diligence.

12-407.

Keeper of

12-408.

Hire of labor,
Rule of duty.

etc.

12-402.

12-409.

Title to thing

on which labor

12-403.

Garage owner; diligence.
Care required of depositaries

stable;

livery

dili-

gence.
12-404.

is

for hire.
12-405.

Warehouseman;

diligence

12-410.

Labor on

12-411.

Possession.

12-412.

Loss or destruction of thing

re-

quired.
12-406.

bestowed.
shares.

bailed.

Wharfinger.

12-401.

(3502) Factor; discretion; diligence.

— Peculiar confidence

be-

ing reposed in a factor, he may, in the absence of instructions, exercise
his discretion according to the general usages of the trade in return,
;

greater and
active

good

more

— Rank

of factor's lien, see § 12-701. Factor's right of action
credit, see § 4-404, 11 1.
Destruction of thing bailed,
Penalty on factor for charging city sales tax as part of expenses,
12-412.
Diligence of an agent, see § 4-203.
5-604.

Cross-references.
§
§

required of him, and the most

is

faith.

when contracting on
see
see

skillful diligence

12-402. (3515)

livery stable

is

his

own

Keeper

of livery stable; diligence.

a depositary for hire,

and

is

bound

—The

to the

keeper of a

same

diligence

as an innkeeper.
Cross-references.

—Liveryman's

lien,

see

§

12-707.

Innkeepers, see §§ 52-105,

52-106.

—

Garage owner; diligence. The relation of the owner of an
automobile and the owner of the garage in which the automobile is
stored is that of bailor and bailee. Such bailee is bound to use ordinary
care for the safe-keeping and return of the automobile. (26 Ga. App.
12-403.

163 (105 S. E. 872).)
Cross-reference.

— Ordinary

diligence, see § 105-201.

Bailments.

12-404

§
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—

(3501) Care required of depositaries for hire. Depositaries
for hire are bound to exercise ordinary care and diligence and are liable
12-404.

as in other cases of bailment for hire.

—

Cross-references.
Liens of depositaries, see §§ 12-702, 12-703.
on personalty, see §§ 67-2401, 67-2402. Ordinary diligence, see

liens

Foreclosure of
§

105-201.

—

Warehouseman; diligence required. A warehouseman
a depositary for hire, and is bound only for ordinary diligence a failure
to deliver the goods on demand makes it incumbent on him to show the
12-405.

(3503)

is

;

exercise of ordinary diligence.
Cross-references.

— Depositaries

warehousemen, see Title
see

§

12-404, 12-703.
Bonded public
111-1.
Ordinary diligence,

for hire, see §§

Warehousemen, Chapter

105-201.

(3504) Wharfinger.

12-406.

and

111,

liable

is

—A

wharfinger

upon the same principles

as a

a depositary for hire,

is

warehouseman.

—

(3487) Hire of labor, etc. The hire of labor or services is the
essence of every bailment in which goods are delivered to another, and
12-407.

bestowed upon them. It
includes the contracts of forwarding and commission merchants, factors,
wharfingers, mechanics, and all agents in such transactions.
compensation paid for

Cross-reference.

12-408.

bound

care, attention, or labor

— Diligence

of an agent, see

Rule of duty.

(3488)

to exercise skill

of the contract that

— In

4-203.

§

such cases, the bailee
in the labor and work bestowed, but
all

is
it

not only
is a part

he shall exercise ordinary care and diligence in

keeping and protecting the articles intrusted to him.
Cross-reference.

diligence denned, see

is

bestowed.

is

to be returned, the title remains in the bailor.

furnishes a portion of the materials, the

title

12-410.

—such

as silver for plate

Labor on

(3490)

shares.

manufactured on shares, the

him

of his portion of the

(3491) Possession.

12-411.

—but

title

—

If

Cross-references.

12-102.

lien of bailee for hire of labor

12-412.

is

If the bailor

the contract does not
title

remains

in the

is

in the bailor until the delivery

manufactured goods.

— The

bailee, for hire of labor

Who may

and

and

bailees and acceptors, see
sue for torts, see § 12-210.

service, see

§

service,

pending the bailment.

— Liens of pawnees, factors,

in bailee, see §

the bailee

materials are furnished to be

entitled to the possession of the thing bailed,

Property

such

to the entire structure

contemplate the use of that material specially, then the
bailee to the article made, until it is delivered.

is

If

party furnishing the larger portion of the materials.

furnishes material

to

—In

the identical article, though materially changed by the labor

if

bestowed,
in the

105-201.

§

(3489) Title to thing on which labor

12-409.
cases,

— Ordinary

§

12-701.

Special

12-710.

(3492) Loss or destruction of thing bailed.

—

If

the thing bailed

and services be destroyed, without fault on the part of the
bailee, the loss falls upon the bailor, and the bailee may demand compensation for the labor expended and materials used upon it.

for labor

—

Cross-references.
Effect of loss or destruction of thing hired, see
as to delivery, risk in whom, see § 12-205.

§

12-207.

Duty

Bailments.
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CHAPTER

12-5.

§12

LOANS OF PROPERTY.

Sec.

Sec.
12-507.

When

12-508.

12-503.

Loan for use denned.
For whose benefit.

Necessary charges
penses, payment.

12-509.

Increase.

12-504.

Diligence of borrower.

12-510.

How

12-505.

Title of borrower.

12-51 1.

Termination of loan by death

12-506.

Possession of thing loaned not

Kinds of loans. Loan for consumption denned.

12-501.
12-502.

loan revocable.

and

.

ex-

loan used; conversion.

of parties.

transferable.

—

Kinds of loans. Loan for consumption defined. Loans
are of two kinds for consumption or for use. A loan for consumption
is where the article is not to be returned in specie, but in kind; this is
a sale, and not a bailment.
12-501. (3516)

—

—

Essentials of a sale, see
Cross-references.
personal property, see §§ 25-201 to 25-221.

12-502.

Loan

(3517)

§

for use defined.

96-101.

Business of making loans on

—A loan for use

is

the gratuitous

grant of an article to another for use, to be returned in specie, and may
be either for a certain time or indefinitely, and at the will of the grantor.

For whose

12-503. (3518)

benefit.

—A

loan

the benefit of the borrower, but sometimes

is

it is

generally entirely for
for the joint benefit of

the lender and borrower, and occasionally for the exclusive benefit of
the lender, as where one lends a horse to another to transact business
for the lender
is

;

varied and less

two

borrower
stringent, according to the circumstances and purpose

in the

latter cases the responsibility of the

of the loan.

—

borrower. The borrower usually is
bound to exercise extraordinary care and diligence, and is liable for
(3519) Diligence

12-504.

of

slight neglect.
Cross-reference.

— Extraordinary

diligence, see § 105-202.

—The

borrower acquires no property in the thing loaned, but only the right to possess and use it.
For
any interference w ith that right he may maintain an action.
(3520) Title of borrower.

12-505.

T

Cross-references.

— Respective

and bailee to

rights of bailor

sue, see §§ 12-210,

105-1704.

(3521) Possession of thing loaned not transferable.

12-506.

—A

loan

being for the personal benefit and use of the borrower, he cannot transfer the possession of the thing loaned to another without the consent,
express or implied, of the lender; hence,
time, the borrower has
to levy

and

no such interest

if

the loan be for a definite

in the thing loaned as is subject

sale.

—Levy

on thing hired, see § 12-211. Form of levy under fieri
Sale under execution, of thing pawned, see § 12-610. Transfer of debt and thing pawned by pawnee, see § 12-608.
Cross-references.

facias, see § 39-103.

12-507. (3522)

When

loan revocable.

—The

lender

may

not revoke a

loan for a definite time so long as the borrower meets fully his engage-

ments.
12-508.

A

loan at will, or indefinitely,

(3523) Necessary charges

may

be revoked at any time.

and expenses, payment.

being gratuitous, the borrower must meet

all

—A

loan

necessary charges and ex-

§

Bailments.

12-509

278

penses in preserving and taking- care of the property during- the time
If, however, extraordinary expenses be necessary to proof the loan.
tect the property from destruction, the lender must reimburse the bor-

rower such expenses.
12-509.

(3524) Increase.

—The

increase of property loaned, except

by

special contract, belongs to the lender.
Cross-references.

— Increase

property

in

to increase during bailment, see
85-1705.

How

12-510. (3525)

§

purpose and
violation by the borrower

in the

A

is,

—Use

of

—The

loan must be used

manner contemplated by the

parties.

in law, a conversion.

goods pawned, see

(3526) Termination of loan

12-511.

pawn, see § 12-606. Hirer entitled
Increase of animals, see §§ 85-1704,

loan used; conversion.

strictly for the

Cross-reference.

in

12-202.

§

12-604.

by death

of parties.

—The

death

of the lender terminates all indefinite loans, or loans at will or pleasure.

docs not terminate a loan for a definite time.
rower terminates all loans to him.
It

Cross-references.

on interests

in

— Revocation

pawned property,

CHAPTER

of agency by death, see
see § 12-602.

12-6.

Property

12-606.
in

goods pawned.

Ef-

12-607.

Pledgee of notes as bona

12-608.

12-609.

fide

holder.
12-604.

Use

of

Diligence of pawnee.
Increase.

12-605.

feet of death of party.
12-603.

4-214. Effect of death

Sec.

Necessity of de-

Definitions.
livery.

12-602.

§

of the bor-

PLEDGES AND PAWNS.

Sec.
12-601.

The death

12-610.

goods pawned.

12-611.

Necessary expenses; profits.
Transfer of thing pawned.
Sale by pawnee.
Sale under execution.
Cities may license pawnbrokers.

—

Necessity of delivery. A pledge, or
pawn, is property deposited with another as security for the payment
Delivery of the property is essential to this bailment, but
of a debt.
promissory notes and evidences of debt, warehouse receipts, elevator
receipts, bills of lading, or other commercial paper symbolic of property
may be delivered in pledge. The delivery of title deeds creates no pledge.
12-601.

(3528) Definitions.

(Acts 1887,

p. 36.)

—

Cross-references. Pawnee's lien, see
property, see §§ 25-201 to 25-221.

12-602.

—The

§

12-701.

Business of loans on personal

(3532) Property in goods pawned.

Effect of death of party.

general property in the goods remains in the pawner, but the
pawnee has a special property for the purposes of the bailment. The

death of either party shall not interfere with the respective interests of
the parties.

—

Cross-references. Death of parties in case of loan, see § 12-511. Hirer entitled
to increase during bailment, see § 12-202. Increase of wild animals, see §§ 85-1704,
85-1705.

12-603.

(3529) Pledgee of notes as bona fide holder.

— The receiver in

pledge or pawn of promissory notes is such a bona fide holder as will
protect him, under the same circumstances as a purchaser, from the

Bailments.
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between the parties, but not from the true owner,
transferred, though without notice to him.

equities
ly

—

(3531)

Use

goods pawned.

of

—The

fraudulent-

Holder for value,
from garnishment,

Cross-references. Rights of holder, see §§ 14-501 to 14-509.
see §§ 14-303, 14-304, 14-502. Exemption of collateral security
see § 46-207.

12-604.

if

pawnee may use the

goods pawned, provided the use does not impair their real value.
Cross-references. Trespass committed during existence of bailment,

—

§

Pawnee's

105-1703.

lien,

see

see §§ 12-701, 12-704.

—

(3535) Diligence of pawnee. The pawnee is bound for ordinary care and diligence. If the property pledged be promissory notes
12-605.

or other evidences of debt, the
in collecting

pawnee must

exercise ordinary diligence

and securing the same.

Cross-reference.

— Ordinary

diligence, see § 105-201.

12-606. (3537) Increase.

—All

increase of property in

pawn belongs

to the pawner.
Cross-reference.

—Increase

in case of loan, see § 12-509.

—

Necessary expenses; profits. The pawner must pay
but if the pawn
all necessary expenses and repairs upon the property
itself has been profitable, or if the pawnee has used it to his own advantage, the pawner may require him to account for such profits.
12-607. (3536)

;

12-608. (3533) Transfer of thing

and with

his debt,

it

pawned.

—The pawnee

may

transfer

the possession of the thing pawned, and the pur-

chaser stands precisely in his situation.
Cross-reference.

— Possession of thing loaned not transferable,

see

§

12-506,

—

by pawnee. The pawnee may sell the property
received in pledge after the debt becomes due and remains Unpaid but
he must always give notice for 30 days to the pawner of his intention to
sell, and the sale must be in public, fairly conducted, and to the highest
bidder, unless otherwise provided by contract.
(3530) Sale

12-609.

;

Cross-reference.

— Satisfaction

12-610. (3534) Sale

of liens of pawnees, see

under execution.

—Property

§

in

12-709.

pawn may be

seized

and sold under execution against the pawner, but upon notice by the

pawnee

to the levying officer, the court, in distributing the proceeds,

will recognize his lien according to its dignity,

and give such direction

to the funds as shall protect his legal rights.

—

Cross-references. Satisfaction of liens of pawnees, see § 12-709. Order of subLevy on property loaned, see § 12-506.
jecting debtor's property, see § 39-116.

12-611. (904, 3527) Cities
thorities

may

privileges,

may

license pawnbrokers.

license pawnbrokers, define

by ordinance

impose taxes upon them, revoke their

—Municipal

au-

powers and
licenses, and exercise
dealing between the
their

such general superintendence as will insure fair
pawnbroker and his customers. (Acts 1868, p. 136.)

—

Cross-references. Revocability of licenses, generally, see § 20-117. Exception in
general law of loans on personal property in favor of pawns, see § 25-221. Small
loan business, see §§ 25-301 to 25-319.
Business of loans on personalty, see
§§ 25-201 to 25-221.

§

Bailments.

12-701

CHAPTER

Sec.

12-701.

and

Pawnees, factors,

bailees,
acceptors: priorities.

Depositaries; loss.

12-703.

Depositaries for hire.

12-704

Pawnees.

Factors
"_'_..'.
-705

12-706.

12-707.

Livery-stable keepers.

12-708.

Enforcement
keeper's

12-702.

7

LIENS.

12-7.

Sec.

l
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of

livery

stable

lien.

12-709.

Satisfaction of liens of pawnees an ^ livery-stable keepers.

12-710.

Special lien of bailee for hire
of labor and service.

„
„ ,
Satisfaction of hens of factors
and acceptors.
_

(3362) Pawnees, factors, bailees, and acceptors; priorities.

12-701.

—

Pawnees, factors, bailees, and acceptors shall have such liens as are in
this Code designated.
Such liens shall be inferior to liens for taxes,
liens of which such persons had actual notice before becoming creditors,
special liens for rent, liens of laborers, liens or mortgages duly recorded,
judgment liens, and other general liens reduced to execution and levied.
(Acts 1873,

p. 45, 1880-1, p. 63.)

— Factor's

lien, see §§ 12-705, 12-706.
"Pledge" and "pawn" deBailee's lien upon bailed property for his labor and services,
liens of pawnees are satisfied, see § 12-709.
Priority of liens
see § 12-710.
Laborers' liens, see §§ 67-1801 to 67-1803.
for taxes, see §§ 92-5707 to 92-5709.
Lien of judgments, see §§ 110-501 to 110-514. Landlord's liens, see § 61-203 et seq.

Cross-references.

fined, see §

12-601.

How

12-702.

(3363) Depositaries; loss.

—Depositaries

as are prescribed in this Code,

and

same position

The

as

mechanics.

shall, as to

shall

liens

other liens, occupy the

mentioned

liens

have such
this

in

and the

preceding section shall be lost by a surrender, to the debtor, of the
property on which the lien
other,
tion,

and with other

claimed, and they shall rank with each

is

liens not specified in this

according to date. (Acts 1873,

and the preceding

sec-

p. 45.)

—

Cross-references. Lien of depositaries for hire, see § 12-703. Naked depositary
Sale by bonded public wareentitled to be reimbursed for expenses, see § 12-307.
houseman for overdue storage, see § 111-108 to 111-112. Mechanics' liens, see
§§ 67-2001 to 67-2003.

12-703.

(3501) Depositaries for hire.

a lien for their hire, and

may

— Depositaries for hire shall have

retain possession until

—The pawnee

it is

have a

paid.

on the goods
pawned for the money advanced, though not for other debts due to him.
He may retain possession until his lien is satisfied, and has a right of
12-704.

(3531) Pawnees.

shall

lien

action against anyone interfering therewith.
Cross reference.
12-705.

—Use

of

goods pawned, see

(3502) Factors.

—A

factor's

§

12-604.

extends to

lien

all

balances on

general account and attaches to the proceeds of the sale of goods con-

signed as well as to the goods themselves.
12-706.

(3369) Satisfaction of liens of factors and acceptors.

— Liens

and acceptors shall be satisfied by such sale as the usage of
the locality where such factors and acceptors reside may have estabof factors

lished or

may

establish.

Cross-reference.

— When

(Acts 1873,

custom

is

12-707. (3360) Livery-stable

have a

lien for their

p. 46.)

binding, see

keepers.

§

20-704, f

3.

— Livery-stable

keepers

shall

charges on the stock placed in their care for keep-

;

Bailments.
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which

§ 12-710

shall be superior to other liens, except liens for tax'

liens of landlords for rent, liens of laborers,

and

all

/;ial

general liens of

which they had actual notice before the property claimed to be subject
to lien came into their control, to which excepted liens they shall be
inferior.

(Acts 1873,

p. 45.)

—

Cross-references. See also § 12-402, 12-708, 12-709.
Priority of liens for tax
see §§ 92-5707 to 92-5709.
Laborers' liens,
Landlord's liens, see § 61-203 et seq.
see §§ 67-1801 to 67-1803.

12-708.

(3370) Enforcement of livery-stable keepers' liens.

tion to the

may

manner

this

in

Code provided, every

— In

addi-

livery-stable keeper

assert the lien on stock placed in his care for keeping, by reducing

to writing a statement of the

amount due him

for the care of said stock,

which said lien is claimed, making affidavit
thereto, and recording the same in the clerk's office of the superior
court of the county where said service was rendered. When said lien
is so recorded, it shall have the same dignity and effect as is now given
by law to the lien of livery-stable keepers where they retain possession
of the stock placed in their keeping, which lien shall be recorded while
such property is in the possession of such livery-stable keeper, and as
mortgages on personalty are required to be recorded said liens may be
foreclosed as mortgages on personalty are now foreclosed by law. (Acts
a description of the stock on

;

1889, p. 117.)
Cross-reference.

—How

12-709. (3368)
ers.

liens of livery-stable keepers are satisfied, see § 12-709.

Satisfaction of liens of

pawnees and

— Liens of pawnees and livery stablemen shall be

to the provisions of section 12-609, in cases
conflicting liens; but

if

there

is

livery-stable keepsatisfied

where there

a conflicting lien, the

is

according

no notice of

mode

of fore-

closure pointed out in section 67-2401 shall be pursued. (Acts
p.

46; 1880-1,

p. 63.)

12-710. (3491)

The

1873,

Special lien of bailee for hire of labor and service.

—

have a special lien upon
the thing bailed for his
until he parts with possession
if
and
he delivers up a part, the lien shall attach to the remainder in
his possession for the entire claim under the same contract.

and service
labor and services

bailee for hire of labor

shall
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CHAPTER

13-1.

Companies.

TITLE OF BANKING LAW.

Sec.
13-101.

Short

title.

13-101. Short

title.

Banking Law. (Acts

—

—This

Title shall be cited

and referred to as the

1927, p. 205.)

Editorial Note. The Bank Bureau with the State Treasurer as ex-officio State
Bank Examiner was created by the Act of 1907. In 1918, Const., Art. V, Sec. II,
Par. II (§ 6490 of the Code of 1910), was amended to increase the salaries of the
State Treasurer and his assistants. It was provided that the amendment should
not take effect until the Bank Bureau should be separated from the Treasury
Department according to law. Following this amendment a banking code, the
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purpose of which was to replace and supersede all the existing banking law, was
adopted in 1919. In the adopting Act it is provided that it "shall take effect from
and after January 1, 1920, and shall then supersede all existing laws regulating
banks and banking in this State," and the Act repeals all laws and parts of lawf
in conflict therewith.

CHAPTER

13-2.

PRELIMINARY PROVISIONS.
Sec.

Sec.
13-201.

Definition of term "bank."

13-204.

13-202.

Definition of term "depositor."

13-205.

13-203.

Branch banks;

13-206.

taxation,

officers, capital,

Private banks.
Insolvency defined.
"Surplus" and "undivided profits" defined.

etc.

term "bank."

—The term

"bank" as used in this
Title means any moneyed corporation authorized by law to receive deposits of money and commercial paper, to make loans, to discount bills,
notes and other commercial paper, to buy and sell bills of exchange, and to
13-201. Definition of

issue bills, notes, acceptances or other evidences of debt,

and

shall include

incorporated banks, savings banks, banking companies, trust companies

and other corporations doing a banking business, but unless the context otherwise

shall

indicates,

not include private bankers, partner-

ships or voluntary associations doing a banking business, or national

banking associations, or building and loan associations or similar asProvided, however, that the following secsociations or corporations
tions of this Title, to wit, section 13-2035, denning due diligence on the
part of a bank in collections section 13-2036, authorizing the forward:

;

ing of collection items direct to the payor; section 13-2039, providing

payment of deposits in two names; section 13-2040, authorizing
the payment under certain circumstances of the checks of a deceased,
for the

bankrupt or insane depositor; section 13-2041, authorizing deposit accounts by minors; section 13-2042, providing for the payment of de-

by agents, trustees or other fiduciaries; section 13-2043, providing
the payment of deposits in trust; section 13-2044, providing a limita-

posits
for

tion for claims on account of forged or raised checks; section 13-2048,

providing for the payment of deposits of not more than $300 of deceased
depositors, shall apply to private banks, national banking associations

and

other persons, corporations or associations, by whatever au-

all

thority organized, doing a banking business in this State.

"bank"

shall include a

does not.

(Acts 1919,

The term

branch bank unless the context indicates that
p. 135; 1925, pp. 119,

it

120; 1927, p. 204.)

—

term "depositor." The term "depositor" as used
in this Title means any person who shall deposit money or commercial
paper in any bank, either on open account, subject to check, or to be
withdrawn otherwise than by check, whether interest is allowed thereon or not, and shall include holders of demand and time certificates of
13-202. Definition of

deposit lawfully issued. (Acts 1919, p. 135.)

—

Branch banks; officers, capital, taxation, etc. Branch banks,
already established under the law, shall be operated as branches, and
under the name of the parent bank, and under the control and direction
13-203.

:
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and executive officers of said parent bank. The
board of directors of the parent bank shall elect a cashier, and such other
officers that may be required to properly conduct the business of said
branch and a board of directors, or loan committee, shall be responsible
for the conduct and management of said branch, but not of the parent
bank or of any other branch save that of which they are officers, directors, or committee.
By January 10 of each tax year the board of
of the board of directors

;

parent shall set aside for the exclusive use of said
branch such proportion of its entire capital that the total deposits of
such branch bank on January 1 of each tax year bears to the grand total
directors

of the

of each tax year in

branches of such
bank, or banking association, including the parent bank. Branch banks
shall be taxed on the capital set aside, as herein provided, to their exclusive use in the counties, municipalities, and districts in which they
are located, and the parent banks shall be relieved of taxation to the
extent of capital so set aside for the exclusive use of such branch
Provided, that the real estate owned or held by branch banks shall be
taxed in the county, municipality, and district where located, as other
real estate situated in such county, municipality, and district, the same
to be deducted from either the value of the capital of the parent bank
It shall be the duty of the board of dior the respective branch bank.
of

all

the deposits on January

all

sworn statement to the taxing
authorities of the county, municipality, and district in which the branch
bank is located, of the total amount of deposits on January 1 of each tax
year in each of the branch banks, including the parent bank, and such
sworn statement shall be filed with such taxing authorities not later
than March 1 of each tax year, and shall, at the same time, furnish to
such taxing authorities a sworn statement of the proportionate part
of the capital of such bank, or banking association, so set aside, as herein provided, for such county, municipality, and district for taxing purposes for that year. If the taxing authorities in any county, municipality, and district are not satisfied with the amount of capital set aside
for such county, municipality, and district for taxation, such taxing authorities shall have the right to file with the Superintendent of Banks
objections to the amount of capital so set aside, and, upon 10 days' written notice to the directors of the parent bank and to such authorities,
such Superintendent shall hear evidence, at a time and place to be fixed
by him in such notice, and determine, what amount should have been
set aside to such branch bank for taxation in the county, municipality,
and district in which it is situated, as herein provided, and his decision
on the question shall be final and the amount of capital so set apart by
him shall be subject to taxation in such county, municipality, and dis"Capital," as used in this section,
trict in which such bank is situated.
shall include surplus and undivided profits, except real estate owned or
held by the bank. After January 1, 1920, no new or additional branch
rectors of the parent

banks

bank

1

shall be established.

to furnish a

(Acts 1919,

p.

136; 1920, pp. 102, 108; 1927,

p. 195.)

—

Editorial Note. By Acts 1929, p. 214, banks having their principal office in a
now or hereafter having a population of 80,000 to 125,000 may establish branch
banks in such city. By Acts 1929, pp. 214, 215, the same provision is made ap-

city

;
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§

13

plicable to banks having their principal office in a municipality "now or hereafter
having- a population of not less than 200,000 according to the last census of the
United States." Since these provisions have only local application, they have not
been codified herein.

13-204. Private banks.

— No

private person, firm, or voluntary asso-

business of banking not subject to the supervision of the Superintendent of Banks, and no private corporation except
a bank duly chartered and organized under the laws of this State or unciation

engaged

in the

der the Acts of Congress, shall

make use

of

any

office sign at the place

transacted, having thereon any

where such business

is

a corporation, or the

name

of

any

city,

town

name importing

or county, or other words,

indicating that such office or place of business

is

that of a regularly

chartered bank; nor shall such person, firm or corporation make use
of or circulate any letterheads, billheads, bank notes, blank receipts,

any written or printed paper whereon such
name importing a corporation, or name wherein the name of any city,
town, or county is used, or any other words, indicating that such business is the business of a regularly chartered bank: Provided, that no
private bank engaged in business at the time of the passage of this
Title shall be required to change the name adopted and in use by it.
certificates,

No

circulars, or

person, firm, or voluntary association, or private corporation, other

than a regularly chartered and organized bank, shall use the words
"bank," "banker," "banking company," "banking house," or any other
similar name indicating that the business done is that of a bank, either
upon any office sign at its place of business or upon any of its letterheads, billheads, blank notes, receipts, certificates, circulars, or any other
written or printed paper, without also using therewith the words plainly
written or printed, so that the same

may

Not Incorporated," and every person,

be readily read, "Private Bank,

firm, association, or private corpo-

ration other than a regularly chartered bank, advertising to receive, or

receiving deposits, shall at the

window

or desk at which such deposits

are received place a conspicuous sign with letters not less than one inch
in height,

upon which

corporated

:"

shall

be printed the words, "Private Bank, Not In-

Provided, that any private banker or bankers, engaged in

the banking business

August

16, 1919,

ther qualification or restriction, the

the use of their

when

it

word "banker"

— Converting

cannot meet

course of business

;

or "bankers,"

where

that they are not incor-

p. 136.)

private

13-205. Insolvency defined.
first,

continue to use, without fur-

names conveys unmistakably

porated. (Acts 1919,
Cross-reference.

may

—A bank shall

its liabilities

second,

pay

bank into State bank, see Chapter

when

13-12.

be deemed to be insolvent,

as they

become due

in the regular

the actual cash market value of

its as-

and other creditors
third, when its reserve shall fall under the amount herein required and it
shall fail to make good such reserve within 30 days after being required
to do so by the Superintendent of Banks. (Acts 1919, p. 138.)
sets

is

insufficient to

its liabilities

to depositors

Cross-reference.— Insolvent traders, see §§ 28-402, 28-403, 28-407.

—

Editorial Note. The first part of this definition is the general
solvency see 2 Bouvier's Law Dictionary (3rd rev., 8th ed.), p.
part is very similar to the definition of insolvency given in the
ruptcy Act of 1898, § 1; while the third part is original with this

—

definition of in1602; the second

National Banksection.

8
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profits" defined.

—The

term "sur-

plus" as used in this Title means the portion or portions of the "undivided profits" which have been formally set apart by resolution of the board
of directors and carried to surplus account on the books of account of the

bank, as well as such amount as
purpose of creating a surplus.

may be

paid in by stockholders for the

The term "undivided profits" as used in this Title means the net profits
as shown by the books of account of the bank, in addition to the "surplus," less such amount as may be held for the payment of current expenses, taxes, interest on savings deposits and dividends to stockholders.

(Acts 1919,

p. 138.)

CHAPTER

DEPARTMENT OF BANKING.

13-3.

Sec.
13-301.
13-302.
13-303.

Sec.

Banking created.
Superintendent of Banks; appointment; term of office.
Vacancy in office of Superin-

Department

of

13-313.

Traveling expenses.

13-314.

Expenses of the Department
of Banking,

how

paid.

13-315.

Report of Superintendent.

Qualifications of Superintendent; removal from office.

13-316.

Contents

Salary of Superintendent.
Oath and bond of Superintend-

13-317.

13-306.

Copies of Superintendent's report furnished to banks.

13-318.

13-307.

Suspension or removal of Su-

13-308.

perintendent.
Superintendent's office and resi-

Rules for the Department of
Banking. Appointment of speForms.
cial examiners.

13-319.

Reports

tendent,
13-304.
13-305.

how

filled.

ent.

dence.

Superintendent's

of

report.

examinations

of

of

banks.

Seal of Department of Banking; reception in evidence of
sealed papers.

13-320.

Reports by Superintendent and
examiners as evidence.

13-310.

Assistant superintendent, examiners, and clerks; appoint-

13-321.

Liability for
duty.

13-311.

Oath and bond

13-322.

Costs of suits by or against
Superintendent.

13-312.

Salaries of assistant superintend-

13-323.

Department

13-3C9.

ment, duties,

etc.

of assistant su-

perintendent and examiners.
ent,

nonperformance of

examiners, and clerks.

Department

Banking

of

Law

to advise

Superintendent.

—There

hereby created a
banking department of the State of Georgia to be designated as the Department of Banking, charged with the execution of all laws heretofore
passed or which may hereafter be passed relating to banks as herein de13-301.

fined.

(Acts 1919,

of

created.

is

p. 138.)

—

Banks; appointment; term of office. The
chief officer of the Department of Banking shall be known as the Superintendent of Banks. He shall be appointed by the Governor, by and with
the advice and consent of the Senate. The first appointment hereunder
shall be made at least 10 days before this Title takes effect, and the appointee shall discharge the duties of the office pending confirmation by
the Senate. The Superintendent of Banks shall hold office for the term of
four years, and until his successor is appointed and qualified. (Acts 1919,
13-302. Superintendent of

p. 138.)

—

Cross-references. Appointments
Certain vacancies, see § 40-302.

by Governor, see

§

40-301.

Mode

of filling

:

Banks and Banking.
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13-303.

Vacancy

in office of Superintendent,

there shall be a vacancy in the office

when

§ 13

how

filled.

the Senate

— In

is

not

the event
in session,

:aused by death, resignation, disability, suspension or removal of the
Superintendent of Banks, the assistant superintendent shall act, holding the office until the Senate convenes and a successor to the Super-

appointed and qualified. When the assistant superintendent shall hold the office of Superintendent, as herein provided,
he shall receive the same salary, and give the same bond as herein provided for the Superintendent of Banks. (Acts 1919, p. 139. )
intendent of Banks

is

—

removal from office. The
Superintendent of Banks shall be a man of good character and shall have
had at least five years' active experience in the banking business. He
shall not during his term of office be an officer or employee of any bank,
or either directly or indirectly interested in any bank, and shall not carry
on business as a private banker or be an employee of or interested directly or indirectly in the business of any private banker.
He shall not be
or become indebted directly or indirectly to any bank as herein defined.
The Governor shall immediately remove from office any Superintendent
13-304. Qualifications of Superintendent;

of

Banks violating the provisions

of this section.

13-305. Salary of Superintendent.

(Acts 1919,

p. 139.)

—The Superintendent of Banks

shall

annum, to be paid in the same manner as
the other expenses of the Department of Banking are paid. He shall receive no fees or perquisites for any official act, but the fees prescribed
herein shall be collected by him and deposited to the credit of the Dereceive a salary of $6,000 per

partment of Banking, as hereinafter provided.

(Acts 1919,

p. 139.)

—

Oath and bond

of Superintendent.
Before entering upon the
Superintendent
of
Banks
shall take an oath before
duties
the
the Governor or one of the Justices of the Supreme Court to support the
Constitution of the United States and the Constitution of the State of
Georgia, and faithfully to execute the duties of his office, which oath shall
be in writing and subscribed to by the Superintendent of Banks and filed
13-306.

of his office,

He

bond to the State
approved by the Governor in the sum of

of record in the Executive- Office.

shall also give

with security or securities
$50,000, conditioned as follows
(1)

That he

will faithfully discharge, execute,

singular, the duties required of him, and which

and perform,

may

all

and

be required by the

Constitution and laws.

That he will faithfully account for all moneys that may be
ceived by him from time to time by virtue of his office.
(2)

(3)

That he

will safely deliver to his successor all books,

vouchers, accounts, and effects whatever belonging to said

re-

moneys,

office.

surety on the bond shall be a regular incorporated surety company or companies, qualified to do business in the State, and the premium on the bond shall be paid as other expenses of the Department of

The

Banking are

paid.

Cross-reference.
§

(Acts 1919,

— Penalty

for

p. 139.)

neglect

or

misconduct of Superintendent,

see

13-9904.

—

removal of Superintendent. The Superintendent of Banks may be suspended or removed by the Governor, whenever
13-307. Suspension or
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the Governor has trustworthy information, to be judged of by him, that
the Superintendent is insane or has absconded or grossly neglects his
duties or

is

guilty of conduct plainly violative of his duties.

(Acts 1919,

p. 140.)

—

and residence. The Superintendent of
provided with suitable apartments at the State capitol,
furnished at the State's expense he shall keep his office open daily, Sundays and holidays excepted. He shall be furnished from time to time
necessary equipment, furniture, fuel, light and other proper conveniences
for the transaction of the business of his office, the expense of which shall
be paid by the State in the same manner as the expenses of other officers
13-308. Superintendent's office

Banks

shall be

;

The

at the capitol are paid.

be

in

Fulton county.

official

residence of the Superintendent shall

(Acts 1919, pp. 135, 140; 1920,

p.

102; 1925, pp. 119,

122.)

13-309. Seal of

— The

Department

of

Banking; reception

in evidence of sealed

Superintendent of
Banks with an official seal. Any paper executed by him as such Superintendent of Banks in pursuance of any authority conferred on him by
law and sealed with his seal of office shall be received in evidence with
the same effect as a duly recorded deed. (Acts 1919, p. 141.)
papers.

Secretary of State shall provide

13-310. Assistant superintendent, examiners,

—The

the

and

clerks; appointment,

Superintendent of Banks shall appoint from time to
time, with the right to discharge at will, an assistant superintendent
who shall be ex officio an examiner, and such additional examiners and
office assistants as he may need to discharge in a proper manner the duties imposed upon him by law, provided that such appointments shall
not extend beyond the term of office of the Superintendent of Banks
making such appointments.
duties, etc.

No

person so appointed shall during* his term of office be an officer or
employee of any bank, or either directly or indirectly interested in any
bank. He shall not carry on business as a private banker or be an employee of or interested in the business of any private banker. He shall
not be or become indebted directly or indirectly to any bank as herein
defined. The Superintendent of Banks shall immediately remove from
office any assistant superintendent, examiner, or office assistant violating
the provisions of this section.

The

and clerks shall perform such
duties as may be assigned to them, respectively, by the Superintendent
assistant superintendent, examiners

of Banks.

(Acts 1919,

Cross-reference.

13-311.

The

p. 141.)

— Penalty

for neglect or misconduct, see

Oath and bond

§

of assistant superintendent

and each

13-9904.

and examiners.

—

examiners shall take the
same oath as that herein prescribed for the Superintendent of Banks, and
each shall give a bond to be approved by the Superintendent, with a regular incorporated surety company qualified to do business in the State, as
security, payable to the State, in the penal sum of $10,000, with the same
assistant superintendent

of the

conditions contained in the bond as those herein prescribed for the Superintendent of Banks, the premium on which said bonds shall be paid as

—
Banks and Banking.
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other expenses of the Department of Banking are paid.

(Acts 1919,

p. 141.)

13-312. Salaries of assistant superintendent, examiners,

and

clerks.

TJie assistant superintendent shall be paid a salary of S3, 600 per

Each
annum.

The

of the

annum.

examiners shall be paid a salary of not exceeding- $2,400 per

salaries of the clerks

perintendent of Banks.

and

(Acts 1919,

13-313. Traveling expenses.

be fixed by the Su-

office assistants shall
p.

—The

142; 1920, p. 103

;

1922, p. 64.)

traveling expenses of the Superin-

tendent of Banks, the assistant superintendent, and the examiners, actually paid in the discharge of their duties, shall be audited

and approved by

the Superintendent of Banks, and paid monthly as other expenses of the

Banking are paid. Itemized statements shall be kept by
the Superintendent and examiners, showing in detail their expenses and
each and every item thereof, in such form and accompanied by such
vouchers as the Superintendent shall prescribe, which statements shall be
Department

filed in

of

(Acts 1919,

the office of the Superintendent.

—Penalty

Cross-reference.

p. 142.)

for rendering false expense account, see

§

13-9905.

—

Expenses of the Department of Banking, how paid. All the
expenses incurred in and about the conduct of the business of the Department of Banking, including the salaries of the Superintendent of
Banks, the assistant superintendent, the examiners, and office assistants,
and the traveling expenses incurred in examining banks, except the office
expenses, including printing, postage, stationery and office supplies, telephone and telegraph tolls, provided for in section 13-308, shall be collected from the banks as hereinafter provided. All amounts so paid shall be
deposited by the Superintendent of Banks in such bank or banks as he
may see fit and subject to his check as such Superintendent, and shall be
used for the expenses of the Department of Banking only. (Acts 1919,
13-314.

p.

142; 1920, p. 103.)

—

Report of the Superintendent. The Superintendent of Banks
shall make an annual report to the Governor on or before the 31st day of
December, which report shall be filed in his office, and by him laid before
the General Assembly in connection with his first regular message there13-315.

after.

(Acts 1919,

Cross-reference.

p. 142.)

—Filing reports

with State Librarian, see

13-316. Contents of Superintendent's report.

Banks
1.

shall set forth in his

A list of all

—The

§

101-204.

Superintendent of

annual report:

the banks subject to his supervision, with the date

when

each began business.
2.

A

summary

port received in response to
to said
3.

A

bank

shown by

the last re-

and such other information

in relation

of the condition of every bank, as

as in his

statement of

call,

judgment may be

all

useful.

applications for incorporation of

of all applications for the

new banks and

amendment, renewal, and surrender

together with his action thereon.

of charters,

§

Banks and Banking.

13-317

4.

A

statement of

A

list

all

290

banks whose business has been closed during the

year.

banks taken possession of by him during* the year, and
of the dividends paid to creditors of all banks being liquidated, and of the
unclaimed and unpaid deposits or dividends of each of such banks.
5.

6.

Any

of all

suggestion for amendments to the laws relating to banking by

which the system may be improved and the security to the depositors and
other creditors increased.

The names and compensation of his
and the whole amount of the expenses of
7.

and clerks,
the Banking Department during
assistant, examiners,

the year.
8.

An

itemized statement of the amounts collected from the banks from

examinations,

A

fines,

and forfeitures during the year.

names

banks taken possession of and liquidated,
and the- sum of unclaimed and unpaid deposits or dividends with respect
to each of them respectively, and where such unpaid deposits or dividends are deposited. (Acts 1919, pp. 143, 164; 1922, p. 65.)
9.

of the

list

Cross-reference.

of the

— Penalty

for false report, see

§

13-9903.

13-317. Copies of Superintendent's report furnished to banks.

— The an-

nual report of the Superintendent of Banks shall be published in book
form, and a copy thereof furnished to each bank by mail as soon as the

same

have been published and transmitted to the Governor Provided, that the Superintendent may in his discretion omit from the pub(Acts 1919,
lished volume subsections 4, 5 and 6 of section 13-316.
shall

:

p. 143; 1920, p. 104; 1925, pp. 119, 122.)

13-318. Rules for the

examiners. Forms.

Department

of Banking.

—The Superintendent of

Appointment of special
Banks shall make such rules

and regulations to carry out the provisions of
sider of value to the Department of Banking.

when

examiners,

powers.

He

blanks for

he may conappoint special

this Title as

He may

occasion requires, prescribe their duties, and limit their

and provide forms, and supply the necessary
examinations and reports. (Acts 1919, p. 144.)
shall prescribe

13-319. Reports of examinations of banks.

nations and the reports

made by banks

Banks
Banks in

the Superintendent of

Superintendent of

reports of

response to the

shall be regularly filed

all

exami-

made by

calls

and preserved by the

his office for a period of five years, after

which time the Superintendent
(Acts 1919,

in

—The

shall be authorized to

burn the same.

p. 144.)

—

by Superintendent and examiners as evidence. Every
official report made by the Superintendent of Banks and every sworn report, duly verified, of any regular or special examiner duly appointed by
13-320. Reports

the Superintendent of Banks, shall be prima facie evidence of the facts
therein stated, in any action or proceeding wherein such

bank

Provided, that the reports of such examinations shall not be

except

when

required in legal proceedings.

certified copies of records

shall be paid

The expense

is

made

for

public

of furnishing

and reports by the Superintendent

by the person applying

a party:

of

Banks

such certified copies before such

Banks and Banking.
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copies are delivered, except where such copies are called for on

the State.

(Acts 1919,

behaH

of

p. 144; 1920, p. 104.)

—

nonperformance of duty. The Superintendent of
Banks, the assistant superintendent, and the examiners shall be liable on
their official bonds to any person, firm, or corporation injured on account
of the failure of the Superintendent, the assistant superintendent, or any
13-321. Liability for

examiner, to faithfully discharge the duties of his office. Suit may be
brought thereon in any court of competent jurisdiction in the name of
the State for the use of the injured party. (Acts 1919, p. 144.)
13-322. Costs of suits

by or against Superintendent.

—The costs of any

by or against the Superintendent of Banks shall be
taxed by the judge of the superior court in which such suit is brought
either against the opposite party to such suit, or against the bank concerning which the suit is brought, or against the Superintendent, in
which latter event such costs shall be paid as other expenses of the Department of Banking are paid. (Acts 1919, p. 144; 1931, pp. 7, 38.)
Editorial Note. The portion of the above section which provided that solicitors

suits or proceedings

—

general should represent the Superintendent of Banks in suits by or against such
Superintendent has been omitted as repealed by §§ 40-1607, 40-1609, creating the
Department of Law and providing that such Department is vested with exclusive
authority in all matters relating to every department of the State other than the
judicial and legislative branches.

—

Department of Law to advise Superintendent. It shall be the
duty of the Department of Law to advise the Superintendent of Banks
on any question of law submitted by the Superintendent. (Acts 1919,
13-323.

p.

145; 1931, pp.7, 38.)

—
Editorial Note. — In

Cross-reference. Duty of the Attorney General to advise the Executive Department, see Const., Art. VI, Sec. X, Par. II (§ 2-3802), and § 40-1602, 11 4.
the above section, the words "Department of Law" were inserted in lieu of the expression "Attorney General," and the provision which made
it the duty of solicitors general to advise the Superintendent of Banks on any question of law submitted to them by such Superintendent in regard to any banks in
their respective circuits has been omitted. These changes were made to make this
section conform to §§ 40-1607 and 40-1609, creating the Department of Law and
vesting such Department with exclusive authority in all matters of law relating to
every department of the State other than the judicial and legislative branches.

CHAPTER

13-4.

EXAMINATION OF BANKS.

Sec.

Sec.

13-401.

Semiannual examinations.

13-407.

13-402.

Special examinations.

13-408.

13-403.
13-404.

Examinations on oath.
Written report of examination.

13-409.

13-405.

Fees for

13-410.

13-406.

examination; "resources" defined.

Fees for examination,

how

Record of examination
Examinations not at

fees.

stated

times.

Information kept secret.
Reports of examinations as

evi-

dence.

col-

lected.

—

Semiannual examinations. The Superintendent of Banks shall
either personally or by one'of the examiners visit and examine every
bank subject to his supervision at least twice in each year. On every
13-401.

examination, inquiry shall be made as to the condition and resources of
the bank, the mode of conducting and managing its affairs, the manner
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and the correctness thereof, the actions of its directors, the investment of its funds, the safety and prudence of its management, and whether the requirements of its charter and the law have
been complied with in the administration of its affairs, and as to such
other matters covered by this Title as the Superintendent of Banks may
of keeping* its accounts

prescribe.

(Acts 1919,

p. 145.)

13-402. Special examinations.

— In

addition to the regular semiannual

examinations the Superintendent of Banks shall have power and it shall
be his duty in like manner to examine or cause to be examined any bank
under his supervision whenever in the judgment of the Superintendent
of Banks the management and condition of the bank is such as to render
an examination of its affairs necessary or expedient, or whenever in the
opinion of the Superintendent of Banks the interests of the public de-

mand an

examination. (Acts 1919,

p. 146.)

—

Examinations on oath. The Superintendent of Banks and the
examiners shall have power and authority to administer oaths and to
examine under oath any person whose testimony may be required on the
examination of any bank, and shall have the authority and power to
compel the appearance and attendance of any such person for the pur13-403.

pose of such examination.

any person when required so to do by the Superintendent of Banks,
or any one of the examiners, shall fail or refuse to appear or to testify
under oath as herein provided, such failure or refusal may be reported in
writing to the judge of the superior court of the county in which such
bank is located, who shall thereupon cause a subpoena to be issued by
the clerk of said court requiring such person to so attend and testify, and
for failure to obey such subpoena the person so failing shall be adjudged
in contempt of court by the judge of said court and punished accordingIf

(Acts 1919,

ly.

p. 146.)

Cross-references.

bank

officers to

— Penalty

make

for false oath, see § 13-9909.
§ 13-9911.

Penalty for refusal by

statements, see

—

Written report of examination. The Superintendent of Banks
and the examiner who shall make an examination of any bank shall reduce the result thereof to writing in such form as shall be prescribed by
the Superintendent, which shall contain a full, true, and correct statement of the condition of such bank so examined, which reports shall be
filed in the Department of Banking. (Acts 1919, p. 146.)
13-404.

13-405. Fees for examination; "resources" defined.

pay

— Each

bank

shall

semiannual examination to the Superintendent of Banks,
to be deposited by him to the credit of the Department of Banking, as
for each

hereinbefore provided, in proportion to

its total

clusive of branches, not exceeding the following

resources or assets, ex-

amounts:

Where

the total resources are $150,000, or less, $20.

Where

the total resources are

more than

—

$150,000 and not exceeding

$200,000,

$200,000 and not exceeding

$300,000,

$300,000 and not exceeding

$400,000,

$30
$40
$50

$400,000 and not exceeding

$500,000,

$60

Banks and Ranking.
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$500,000 and not exceeding$600,000 and not exceeding

$700,000,

$700,000 and

$^00,000,

$800,000 and
$900,000 and
$1,000,000 and

not
not
not
not

$3,000,000, $325

not exceeding

$3,500,000, $340

not exceeding

$4,000,000, $360

not exceeding

$4,500,000, $380

not exceeding

$5,000,000, $400

not exceeding

$6,000,000, $425

not exceeding

$7,000,000, $450

not exceeding

$8,000,000, $475

$1,400,000 and not

$1,600,000 and not
$1,800,000 and not

$2,000,000 and not
$2,250,000 and not

$2,500,000 and not
$2,750,000
$3,000,000

$3,500,000
$4,000,000

$4,500,000

$5,000,000
$6,000,000
$7,000,000
$8,000,000

$10,000,000

$12,500,000
$15,000,000
$17,500,000
$20,000,000
$25,000,000

$30,000,000 arid

MOO

exceeding
exceeding
exceeding
exceeding
exceeding
exceeding
exceeding
exceeding
exceeding
exceeding
exceeding
exceeding

$1,200,000 and not

and
and
and
and
and
and
and
and
and
and
and
and
and
and
and

$75

$600,000,

not

$900,000, $110
$1,000,000, $120
$1,200,000, $140
$1,400,000, $150
$1,600,000, $170

$1,800,000, $190
$2,000,000, $210
$2,250,000, $250

$2,500,000, $275
$2,750,000, $300

not exceeding $10,000,000, $500
not exceeding $12,500,000, $525

not exceeding $15,000,000, $550
not exceeding $17,500,000, $575

not exceeding $20,000,000, $600
not exceeding $25,000,000, $625

not exceeding $30,000,000, $650
not exceeding $35,000,000, $700

$35,000,000 and not exceeding $40,000,000, $750
$800.

$40,000,000

The word

"resources," as used in this section, shall be

deemed

to

mean

the total resources or assets of the bank examined as of the date of such

examination.
In addition to the fees hereinabove fixed, each bank operating branch

pay for each bank so operated for each semiannual
examination at the above rates based on the total resources of such
offices or

banks

shall

branch.

For any examination herein provided to be made before permit to begin business is issued, or on any amendments to a charter, or on any consolidation or merger, or on any voluntary liquidation, and in all other
cases of like character, other than regular semiannual examinations, a
fee of $25 per day for each examiner participating in such examination
shall be paid for each examination.

(Acts 1919, p. 147; 1920, pp. 104,

105; 1925, pp. 119, 123.)
13-406.

should

Fees for examination,

fail

or refuse to pay on

how

collected.

demand

for examinations, the Superintendent of

—In

the event any bank

amount herein fixed as fees
Banks shall forthwith issue an

the
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execution in the

such

fees,

which

name

of the State against

shall be enforced in like

the superior courts

294

such bank for the amount of

manner

as executions issued

upon judgments rendered by them.

by

(Acts 1919,

p. 14S.)

—

be the duty of the Superall fees collected by him, together
with a record of expenses incurred in making examinations of all banks,
which record shall be embodied in his annual report to the Governor.
(Acts 1919, p. 148.)

Record of examination fees.
intendent of Banks to keep a record of
13-407.

It shall

—

Examinations not at stated times. The Superintendent of
Banks shall not visit any bank or cause same to be visited by an examiner for the purpose of examination at stated or regular times, nor shall
the Superintendent or any examiner permit any one to know when or at
what time he will visit any bank or cause same to be visited, for exami13-408.

nation. (Acts 1919, p. 148.)
Cross-reference.

— Penalty

for violation of this section, see

13-409. Information kept secret.

§

13-9901.

—The information which

shall

be ob-

Banks or any examiner in making examinations into the affairs of any bank shall be for the purpose of ascertaining the true condition of said bank, and shall not be disclosed by the
person making the examination, unless called upon to testify concerning the same in a court of justice, except that reports shall be made of
the condition of the affairs of the bank ascertained from such examination to the officers and directors of the bank examined and to the Supertained by the Superintendent of

intendent of Banks, and a

summary

thereof published in the Superin-

tendent's annual report, and except that the Superintendent

may

action as the re€ult of such examination, as herein provided

Provided,

:

take

however, that upon the request of the Federal Reserve Bank the Superintendent shall be authorized to furnish to said bank a copy of the report

and other information concerning the condition and affairs of any bank
which shall be a member of the Federal Reserve System and Provided
further, that the Superintendent of Banks may in his discretion confer
and exchange information with the Comptroller of the Currency of the
United States and the national bank examiners, and may when he shall
deem it to be for the interest of the bank in question discuss its affairs
with other banks or persons interested therein or affected thereby. (Acts
:

1919, p. 148; 1920, p. 105.)
Cross-reference.

— Penalty

for disclosing condition of bank, see

13-410. Reports of examinations as evidence.

§

13-9902.

— In the event the Super-

intendent of Banks takes charge of the business and affairs of any bank
as herein authorized, or in the event proceedings are instituted to forfeit

the charter of any bank, duly authenticated copies of the reports of the

examination of such bank on

Banks may be used

in

the true condition of

file

in the office of the

Superintendent of

any court as evidence and as an aid in arriving at
the bank. Such reports shall be received in any

court as prima facie evidence of the truth of their contents. (Acts 1919,
p. 149.)
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CHAPTER

§

13-505

REPORTS OF BANKS.

13-5.

Sec.

Sec.

13-501.

Number,

13-502.

Special reports.

verification, contents,

and publication.

1.3-503.

Call for reports mailcrl to banks.

13-504.

Dividends to be reported.
Penalty for failing to report.

13-505.

—

Number, verification, contents, and publication. Every bank
shall make at least four reports each year, and oftcner if called upon by
the Superintendent of Banks, according to the form which may be prescribed by him, verified as true and correct by the oath or affirmation of
the president or cashier, and accompanied by the certificate of at lca:^t
two of the directors of such bank to the effect that they have carefully
read said report and that the same is true and correct according- to the
best of their information, knowledge and belief, and that the signature
13-501.

of the president or cashier,

is

the true and genuine signature of such

Such report shall exhibit in detail and under appropriate heads
the resources and liabilities of such bank at the close of business on any
past date specified by the Superintendent of Banks, and shall be transmitted to the Superintendent of Banks within 10 days after date of a request therefor from him, and shall be published in such form as the Superintendent of Banks may prescribe, within 10 days after the same is
called for, in a newspaper published in the city or town where such bank
is located, or if no newspaper is published in such city or town, then in
the county in which such bank is located, and if no newspaper is published in the county, then in some newspaper having a general circulation in the county, such publication to be at the expense of the' bank, and
proof that such publication has been made, in such form as may be required by the Superintendent of Banks, shall be furnished to him within
five days after such publication is made. (Acts 1919, p. 149; 1920, p. 105.)
officer.

—The

Superintendent of Banks shall have
power to call for special reports from any bank, whenever in his judgment the same are necessary in order to obtain a full and complete knowl13-502.

Special reports.

edge of its condition. Such reports shall be made on forms furnished by
the Superintendent of Banks, and shall be verified and certified as herein
provided in the case of stated reports. (Acts 1919, pp. 135, 150.)
13-503. Call for reports mailed to banks.

—A copy of each

call

made by

the Superintendent of Banks for a report from the banks under the supervision of said Superintendent shall be mailed to each bank, and such

mailing shall be deemed legal notice of such

call.

(Acts 1919, pp. 135,

150.)

13-504. Dividends to be reported.

—In addition to the reports required

preceding sections, each bank shall report to the Superintendent
of Banks within 10 days after declaring, and at least 10 days before paying, any dividend, the amount of such dividend and the amount of the
surplus and undivided profits in excess of such dividend. Such report
shall be verified and certified in the same manner as is provided herein
in the

in the case of stated reports to the

Superintendent of Banks. (Acts 1919,

pp. 135, 150.)
13-505. Penalty for failing to report.

—Any bank

which fails to make
and transmit or to publish any report as required by this Title shall be
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subject to a penalty of $10 for each day after the periods, respectively,
herein mentioned that it delays to make and transmit its report or proof
of publication.

When

any bank delays or refuses to pay the penalty herein imposed
for the failure to make and transmit or to publish its report, the Superintendent of Banks is hereby authorized to issue an execution against
such bank for the amount of such penalty, which shall be enforced in
like manner as executions issued by the superior courts of this State
upon judgments.

by the Superintendent of Banks
and deposited to the credit of the Department of

All penalties collected shall be held
as other funds collected

Banking. (Acts 1919,

CHAPTER

13-6.

p. 150.)

COMMUNICATIONS FROM DEPARTMENT
OF BANKING.
Sec.

Sec.
13-601.
13-602.

Notice of violation of law.
Communications to be read and
entered on minutes.

13-601. Notice of violation of law.

13-603.

Removal

of officer or

employee

°* bank,

—

appear to the Superintendent of Banks that any bank has violated its charter or any law of the
State or any order or regulation of the Department of Banking, he may,
by an order under his hand and official seal, addressed to such bank, direct the discontinuance of such violation, or if it should appear to the
Superintendent that any such bank is conducting business in an unsafe
or unauthorized manner, he may in like manner direct the discontinuance
Such order shall be read at
of such unsafe and unauthorized practices.
a meeting of the directors called for the purpose, and a copy thereof shall
be entered upon the minutes of said board, and a majority of the board
of directors, over their own signatures, indorsed on said original order,
shall acknowledge that the same has been read at a meeting of the board
and entered upon the minutes and said original order shall be forthwith
returned to the Superintendent of Banks. (Acts 1919, p. 151.)
If it shall

—

Communications to be read and entered on minutes. Each
official communication directed by the Superintendent of Banks to a
bank, pertaining to an investigation or examination conducted by the
13-602.

Department, or to the affairs of such bank, or containing orders, suggestions, or recommendations as to the conduct of the business thereof, shall
be submitted, by the officer receiving it, to the board of directors of such
bank, at the next meeting of such board, and entered on the minutes, and
written acknowledgment thereof made to the Superintendent of Banks.
(Acts 1919,

p. 151.)

Removal

—

employee of bank. The Superintendent
of Banks shall have the right to require the immediate removal from
office of any officer or employee of any bank who shall be found by him
to be dishonest, incompetent or reckless in the management of the affairs
13-603.

of the bank, or

who

of officer or

persistently violates the laws of the State or the law-

ful orders of the Superintendent. (Acts 1919, p. 152.)
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CHAPTER

13-7.

§ 13

IMPAIRMENT OF CAPITAL.
Sec.

Sec.
13-701.

Assessment of stockholders.

13-702.

How

13-703.

13-704.

Transfer of stock; sale;

pro-

ceeds.

assessment enforced.
Notice to pledgee of stock of
bank.

Assessment

—Whenever the

Superintendent of
Banks shall find that the capital stock of any bank has become impaired
or reduced as much as 10 per cent, of its par value from losses or any
other causes, the Superintendent of Banks shall notify and require such
13-701.

bank

to

make good

of stockholders.

capital stock so impaired or reduced within 60

its

upon the stockholders thereof, and it shall be
the duty of the officers and directors of the bank receiving such notice
to immediately call a special meeting of the stockholders for the purpose
of making an assessment upon its stockholders sufficient to cover the
impairment of the capital, payable in cash, at which meeting such assessment shall be made Provided, that such bank may reduce its capital to
the extent of the impairment if such reduction will not place its capital
below the amount required by this Title. At any such special meeting
days, by an assessment

:

of the stockholders a majority of the stock outstanding at the time shall

be deemed a quorum, and such assessment
ity

vote of the

How

quorum

may

be

made upon

a major-

present. (Acts 1925, pp. 119, 126.)

—

assessment enforced. If any stockholder should refuse
or neglect to pay any assessment which may be levied by the special
stockholders' meeting for the purpose of making good any impairment
or reduction of capital within 30 days after such assessment shall have
been levied, the directors of such bank shall have the right to sell to the
13-702.

highest bidder, at public outcry, for cash, a sufficient

amount

of the stock

such stockholder to cover the assessment after giving previous notice
of such sale, once a week, for two weeks, in the newspaper in which the
sheriff's advertisements of the county in which the bank is located are
published. In the event said stock is sold for less than the amount of the
assessment upon same and necessary costs of sale, the bank shall have
the right to sue such stockholder for the difference between the amount
of the assessment and the proceeds of the sale. Out of the proceeds of
the sale of said stock the directors shall pay the necessary costs of sale
and the amount of the assessment called for thereon, and the balance, if
any, shall be paid to the person or persons whose stock has been sold, or
to the holder of the certificate therefor upon the surrender of such cerA sale of the stock as herein provided shall effect an absolute
tificate.
cancellation of the outstanding certificate or certificates evidencing the
stock so sold, and shall make the same null and void, and the rights of
any and all stockholders thereof shall terminate and a new certificate or
certificates shall be issued to the purchaser or purchasers of such stock
The bank shall, in addition
free from all liens, or claims, whatsoever.
to the right herein given to sell said stock, also have the right to sue the
stockholder for the full amount of said assessment in the event that said
stockholder shall fail to pay the assessment so levied, in lieu of the sale
of such stock and at the option of the bank. (Acts 1925, p. 126.)
of

13-703. Notice to pledgee of stock of bank.
shall

—When

have pledged or hypothecated any of his

any stockholder
stock and shall not pay
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any assessment levied on the stock so pledged, for any reason, it shall be
his duty to give the pledgee notice, by registered mail at least five days
before the expiration of the time within which such assessment may be
paid, of the levy of such assessment and the amount thereof and of the
fact that he does not expect or intend to pay the same, giving to the
pledgee the privilege of paying the amount of the assessment should he
desire to do so for his
Cross-reference.

own

— Pledges

protection. (Acts 1925, p. 127.)

and pawns, see Chapter

12-6.

—

13-704. Transfer of stock; sale; proceeds.
When any stockholder shall
have pledged or hypothecated his stock and the title thereto by reason
of insolvency or other legal process has been acquired by the pledgee,
the bank shall have the right to notify the pledgee to cause said stock to
be transferred upon the books of the bank, and upon failure of said stockholder to present said stock to the bank for the purpose of having same
transferred thereon within six months after the receipt of such notice,
then the bank shall cause the same to be sold in the same manner as
sheriff's sales are now held. A sale of said stock as herein provided shall
effect an absolute cancellation of the outstanding certificate or certificates evidencing the stock so sold, and shall make the same null and void,
and the rights of the holder or holders thereof shall terminate and a new
certificate or certificates shall be issued to the purchaser of said stock
free from all liens or claims whatsoever. The proceeds of said sale shall
be first applied to the expenses of the bank in making said sale and the
remainder, if any, shall be paid to the pledgee. (Acts 1925, p. 128.)

CHAPTER 13-8. POSSESSION OF BANK BY
SUPERINTENDENT OF BANKS.
Sec.

Sec.
13-801.

Possession

13-802.

Directors

may
may surrender

be taken, when.

session; notice.

Effect of notice or possession.

13-804.

Assignment

13-805.

13-806.

Notice of taking possession of
bank by Superintendent.
Business resumed, how.

13-807.

Collections and sales,

13-808.

Suits,

13-816.

Pass books called in.
Superintendent may reject
claims or change rank. Ac-

of claims.

13-817.

for creditors.

how made.

conveyance, purchase of
property, extensions and renewals.

13-810.

Notice to creditors and proof

pos-

13-803.

13-809.

13-815.

Venue

of suits against Superintendent; service.

Enjoining proceedings by Superintendent; review of proceedings.

tions.

13-819.

Objections to claims or deposit.
List of claims made up and

13-820.

Claims

13-818.

filed.

13-821.
13-822.
13-823.

Agent

13-812.
13-813.

Expert accountants and assistant; employment.
Bonds of agent and other as-

13-814.

Inventory to be

to assist Superintendent;
appointment, duties, and sal13-826.

ary.

perintendent.

13-827.
13-828.

sistants.
filed

after

time

Order of paying debts.
Assessment of stockholders.
Dividends, when paid and calculation.

13-824.

13-825.

13-811.

presented

fixed.

by Su13-829.

Funds to be deposited.
Compensation of agents and
others, how fixed and funds
from which paid.
Unclaimed deposits; dividends
thereon.
Stockholders' meeting called
when; purpose; notice.
Stockholders' agent, election,
powers, and duties of.

Successor of agent,

how

chosen.
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13-801. Possession

may

the Superintendent of

be taken, when.

|_13

— Whenever

Banks that any bank has
or any law or regulation

appear to

shall

it

violated

its

charter or

of the Department of
any law of the State,
Banking or is conducting business in an unsafe or unauthorized manner; or that its capital is impaired more than 10 per cent, below its par
value and has not been made good under the requirement of the Superintendent; or when any bank shall refuse to submit its papers, bo<
and concerns to the inspection of the Superintendent, or any examiner;
or when any officer thereof shall refuse to be examined on oath touching
the affairs, business, or concerns of any such bank or when any bank
shall suspend payment of its obligations or shall fail to pay any final
judgment from which no further appellate proceedings will lie, within 10
days after the rendition thereof; or any other judgment within 10 days
-

,

;

after the expiration of the time for entering appellate proceedings; or

when from any examination made by

the Superintendent, or any ex-

aminer, the Superintendent shall have reason to conclude that any bank
is in an unsafe or unsound condition to transact the business for which

was organized, or that it is unsafe for it to continue business or when
any bank shall neglect or refuse to observe any lawful order of the Suit

;

perintendent directing or requiring the doing of any particular matter
or thing required to be done by law, the Superintendent himself, or by
a duly authorized agent, shall forthwith take possession of

bank and retain possession thereof
be authorized by him to resume business, or its

and business
shall

of such

dated as herein provided. (Acts 1919,
Cross-references.

Banks, see

§

—Taking

25-122.

Annual

its

assets

until such
affairs

bank

be liqui-

by Superintendent

of

13-316.

—

may

surrender possession; notice. Any bank may
and business under the control of the Superintendent of

13-802. Directors

place

§

the assets

p. 154.)

possession of credit unions
report, see

all

Banks by posting a notice on the front door of such bank indicating that
the bank is in the hands of the Superintendent of Banks, which notice
shall be signed in their own handwriting by a majority of the directors
of such bank.

(Acts 1919,

p. 155.)

13-803. Effect of notice or possession.

—The posting of such notice by

the directors, or the taking possession of any

bank by the Superintendent
assets and property of such bank,
of whatever nature, in possession of the Superintendent of Banks, and
shall operate as a bar to any attachment or any other legal proceedings
against such bank or its assets and no lien shall be acquired in any manner binding or affecting any of the assets of such bank after the posting
of such notice or taking possession of any bank by the Superintendent,
and every transfer or assignment by such bank or its authority, of the
whole or any part of its assets, after the posting of such notice or the
taking possession of such bank, shall be null and void.
(Acts 1919,
of Banks, shall be sufficient to place

all

;

p. 155.)

Assignment for creditors.— No bank shall be authorized or permitted to make any general assignment for the benefit of its creditors,
save and except by surrendering possession of its assets to the Superintendent of Banks as herein provided. (Acts 1919, p. 155.)
13-804.

Cross-reference.— Preference,
§§ 28-301 to 28-320.

and

assignments

for

benefit

of

creditors,

see

§
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—

bank by Superintendent. On
taking possession of the assets and business of any bank, as in this Title
authorized, the Superintendent of Banks shall forthwith give notice of
such action to all banks and other persons or corporations holding or in
possession of any assets of such bank. No bank or other person or corporation shall have a lien or charge for any payment, advance, or clearance thereafter made, or liability thereafter incurred, against any of the
assets of the bank, of whose assets and business the Superintendent shall
13-805. Notice of taking possession of

have taken possession as aforesaid. The Superintendent shall also file
and have recorded in the office of the clerk of the superior court of the
county in which the bank is located, and if the bank has a branch or
branches in another or ether counties, in such county or counties also, a
certificate under his hand and the seal of the Department of Banking,
wherein he shall set forth that the assets and business of the bank have
been taken charge of by him for the purposes of liquidation, giving the
date on which he took charge. A certified copy of said certificate shall
be admissible in evidence without proof, as a duly recorded deed is admitted.

(Acts 1919,

p.

155; 1927,

13-806. Business resumed,

p. 197.)

how.

—After

the Superintendent of

has so taken possession of any bank, the Superintendent

bank
him.

may

Banks

permit such

resume business upon such conditions as may be approved by
When necessary, in order to make good an impairment of capital,

to

the stockholders, with the approval of the Superintendent,

may

levy a

voluntary assessment on the stockholders as provided in this Chapter,
the amount of the assessments to be fixed by the Superintendent. (Acts
1919, p. 156; 1927, p. 198.)

and

how made. —Upon

taking possession of
the assets and business of any bank, the Superintendent is authorized to
collect all moneys due to such bank, and to do such other acts as are
necessary to conserve its assets and business, and shall proceed to liquiThe Superintendent
date the affairs thereof, as hereinafter provided.
13-807. Collections

sales,

due and claims belonging to such bank, and by
making application to the superior court of the county in which such
bank is located, or to the judge thereof, if said superior court be not then
in session, may procure an order to sell, compromise or compound any
bad or doubtful debt or claim, and on like order the Superintendent may
sell the real and personal property of such bank on such terms as the
court, or the judge thereof, shall direct, but on any such court proceedings the bank shall be made a party by a proper notice issued from the
court, and the hearing of any such application or petition by the Superintendent may be had at any time, either in term or vacation, after the
bank has had five days' notice of such application. (Acts 1919, p. 156.)
shall collect all debts

—

Cross-references. Superintendent
of experts, see § 13-812.

may

appoint agent, see

§

13-811.

Employ-

ment

and repowers and perform-

13-808. Suits, conveyance, purchase of property, extensions

newals. — For the purpose of executing any

of the

ing any of the duties hereby conferred upon him, the Superintendent
may, in the name of the bank, institute, prosecute and defend any and all
actions, suits and legal proceedings, including suits against its directors
or officers, or any of them, upon any cause of action which

is

vested by
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13-811

such bank or in the stockholders or creditors thereof. He may, in
the name of the bank, execute and deliver any and all deeds, a ignrne:
bills of sale, transfers, satisfactions, or other instruments necessary or
proper to effectuate any sale, lease, or transfer of real or personal pr
erty, or to carry into effect any power conferred or duty imposed upon
him by this Title or by any order of the superior court. Any instrument
executed pursuant to the authority hereby given shall be as valjd and
effectual, for all purposes, as though the same had been executed by the
proper officers of the bank by authority of its board of directors. He
may, when in his opinion it is necessary, in order to fully protect and
benefit the said bank and its creditors to the extent of any and all equities
which said bank may have in any property, real or personal, by reason
of any mortgage, assignment, security deed, or other proper legal claim
attaching thereto, buy in said property or pay off such secured claim,
and he is hereby authorized and empowered to use any of the funds of
said bank for that purpose to the extent the same may be necessary or

law

in

He may,

required.

name

in the

for the best interest of the said

of said bank,

when

bank and

creditors,

its

judgment it is
renew or extend

in his

for limited periods any of the notes or other bills receivable of said bank.

(Acts 1922,
13-809.

p. 65.)

Venue

of suits

against Superintendent;

service

—All

suits

against the Superintendent of Banks, arising out of the liquidation of insolvent banks, shall be brought in the county in which such bank had

its

and service may be had on the Superintendent by serving such suit and process on the liquidation agent in charge
of the affairs of the said bank, or, if there be none, on any former officer
Provided, however, that in all such suits a second origiof said bank
nal shall be served on the Superintendent of Banks. (Acts 1927, p. 206.)

principal place of business,

:

by Superintendent; review of proceedings.
Whenever any bank of whose assets and business the Superintendent has taken possession, as aforesaid, shall deem itself aggrieved
13-810. Enjoining proceedings

—

thereby,

it

may

at

any time within 10 days

after its assets

and business

have been taken possession of, apply to the superior court of the
county in which its office shall be located, or to the judge of such court,
if the court be not then in session, to enjoin further proceedings by the
Superintendent; and the said court, or the judge thereof, after citing the
Superintendent to show cause why further proceedings should not be enshall

joined,

and

after hearing the allegations

termining the

facts,

may

and proof

of the parties

and de-

dismiss such application or enjoin the Superin-

tendent from further proceeding and direct the said Superintendent to
surrender such business and assets to said bank. Such application for
injunction

may

be heard at any time after three days' notice from the

time of service on the Superintendent, in the discretion of the court,
with the right to either party by bill of exception, as in other cases of
applications for temporary injunction, to carry said case to the

Court for review. (Acts 1919,
Cross-reference.— Writ of error
13-811.
ary.

Agent

Supreme

p. 156.)
in injunction cases, see §§ 6-903, 55-202.

to assist Superintendent; appointment, duties,

—The Superintendent may, under his hand and

official seal,

and

sal-

appoint

—
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an agent to assist him in taking possession of, liquidating- and distributing the assets of any bank under the provisions hereof, the certificate
of appointment to be filed in the office of the Superintendent, and a cerSuch agent shall receive a
tified copy thereof delivered to such agent.
salary, to be fixed as hereinafter provided for the time he is actually engaged in assisting in liquidating the affairs of the bank. The Superintendent may authorize such agent to perform such duties connected with
such liquidation and distribution as the Superintendent himself could in

person do and perform. (Acts 1919,

p. 157.)

—

Expert accountants and assistants; employment. The Superintendent may procure such expert accountants and other experts, assistants and employees as may be necessary in the liquidation and distribution of the assets of such bank, and may retain such of the officers
or employees of such bank as he may deem necessary. (Acts 1919, p 157;
13-812.

1931, pp.' 7, 38.)

—

and other assistants. The Superintendent shall
require from the agent appointed by him, and from such of the assistants
as will have charge of any of the assets of the bank, such security for the
faithful discharge of their duties as he may deem proper. (Acts 1919,
13-813.

Bonds

of agent

p. 157.)

—

sion of the assets

by Superintendent. Upon taking possesand business of any bank, the Superintendent shall

make an inventory

of the assets thereof in triplicate,

13-814. Inventory to be filed

one copy to be filed
in the office of the Superintendent and one copy to be filed, but not recorded, in the office of the clerk of the superior court of the county in
which the bank is located, and one copy to be kept of file in the bank.
Such inventories shall be open to inspection during regular office hours
of such offices, respectively. (Acts 1919, p. 157.)

and proof of claims.
be given by advertisement

13-815. Notice to creditors
shall cause notice to

—The

Superintendent

newspaper in
which the sheriff's advertisements of the county in which the bank is
located are published, and in any other newspaper which in the opinion
in the

may

be necessary or advisable, once a week for
persons who may have claims against the bank
to present the same to the Superintendent and make sworn proof thereof, filing the same with said Superintendent at the office of the bank, and
within any time to be specified in the notice, not less than 90 days from
of the Superintendent

four weeks, calling on

the date of the

first

all

publication of the notice.

shall be mailed to all persons

books of the bank.

copy of

whose names appear as

(Acts 1919,

Pass books called

A

this notice

creditors

upon the

p. 158.)

—The

Superintendent shall also in like
manner
all depositors to bring in their pass books to be balanced
and compared with the books of the bank. Deposits appearing on the
13-816.

in.

notify

books of the bank which agree with deposits as shown by the pass books
shall be held to be prima facie proven claims against the bank.
(Acts
1919, p. 158.)
13-817. Superintendent
If

may

reject claims or

change rank. Actions.

the Superintendent doubts the justice and validity of any claim or
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§ 13-820

deposit or the priority therefor as claimed in the proof
either reject the

same or change the rank

and serve notice

of such rejection or

filed,

he

or order of paying the

may
same

change upon the claimant or
positor, cither personally or by registered mail, and an affidavit of the
service of such notice, which shall be prima facie evidence thereof, shall
be filed in the office of the Superintendent. Any action or suit u
such claim so rejected or changed as to rank, whether for the purpose
of having said claim allowed or of establishing the rank or order of payment thereof must be brought by the claimant against the bank in the
proper court of the county in which the bank is located, within 90 days
Notice of the filing of
after such service, or the same shall be barred.
such suit with a copy of the petition shall be given by the claimant to
the Superintendent of Banks by registered mail at least 10 days before
the suit shall be in order for

may

defend the suit in the

trial.

name

The Superintendent,
of the bank.

he so desires,
Suits brought under this
if

section shall be tried at the first term of the court. (Acts 1919,

p.

158;

1927, p. 198.)

— Objections

any claim or
deposit not rejected or changed as to rank or order of payment by the
Superintendent may be made by the party interested, by filing a copy of
such objections with the Superintendent; and the Superintendent, after
investigation, shall either allow such objections and reject the claims or
deposit, or change the rank or order of payment thereof, and present
such objections to the superior court of the county in which the bank
is located, which court shall cause an issue as to whether or not such
claim or deposit should be allowed and as to the proper rank or order of
payment thereof to be made up and tried at the first term thereafter.
13-818. Objections to claims or deposit.

(Acts 1919,

p.

to

159; 1927, p. 199.)

13-819. List of claims

made up and

filed.

—Upon the expiration of the

time fixed for the presentation of claims, the Superintendent shall make
in triplicate a full and complete list of the claims presented and of the
'deposits as shown by the books of the bank, including and specifying
any claims or deposits which have been rejected by him, one copy to be
filed in the office of the Superintendent and one copy to be filed, but not
recorded, in the office of the clerk of the superior court of the county in
which the bank is located, and one copy to be kept of file in the bank.
Such inventories and lists of claims shall be open to inspection during
regular office hours of such offices, respectively. (Acts 1919, p. 159.)
13-820. Claims presented after time fixed.

— Claims

filed

with the Su-

perintendent after the expiration of the time fixed in the notice to credi-

be entitled after they have been allowed
by the Superintendent to share in the distribution of the assets of the
bank only to the extent of the assets undistributed and in the hands of
Provided, howthe Superintendent at the time such claims are filed
tors, as herein provided, shall

:

ever, that no claim shall be allowed, or shall participate in the distribution of the assets of such bank, but same shall be completely barred unless the same be filed within 12 months after the expiration of the time

fixed in the notice to creditors, as herein provided.

1924, pp. 135, 159; 1925, pp. 119, 128.)

(Acts 1919,

p. 159;

£
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—

paying debts. After the payment of the expenses of
liquidation, including compensation of agents and attorneys and after
the payment of unremitted collections, the order of paying off debts due
by insolvent banks shall be as follows:

Order

13-821.

of

(1)

Debts due depositors.

(2)

Debts due for taxes, State and Federal.

(3)

Judgments.

(4)

Contractual obligations.

(5)

Unliquidated claims for damages and the

like.

Provided, that nothing herein contained shall affect the validity of
any security or lien held by any person or corporation. (Acts 1919,
p.

157; 1925, p. 129; 1927, p. 199; 1931, pp.
Cross-reference.

assets, see

§

7, 38.)

—Deposit of public funds as creating superior lien against bank's

89-813.

—

Assessment of stockholders. Within 90 days after the Superintendent of Banks has taken possession of the assets and business
of any bank, as in this Title authorized, he shall make a careful estimate
of the value of the cash assets of said bank which can probably be con13-822.

verted into cash within one year after so taking possession of the assets
and business of said bank, and of the amount of such cash assets which

pay depositors; and he shall immediately thereupon
make an assessment upon the stockholders of said bank sufficient, when
added to the cash assets so available for depositors, to pay the said dewill be available to

Provided, that such assessment shall not exceed the
liability of stockholders upon their said stock.
Notice of such assess-

positors in full

ment

:

shall be given

by mail

to each of the stockholders of said bank,

and if any stockholder so notified shall refuse or neglect to pay any such
assessment within 30 days after the levy of such assessment and notice
thereof, the Superintendent of Banks shall issue an execution against
such stockholder for the amount of such assessment, which shall be enforced in like manner as executions issued by the superior courts upon
judgments regularly rendered by said courts: Provided, however, that
any stockholder shall have the right by affidavit of illegality, as in cases
of affidavits of illegality to other executions, to contest his liability for

such assessment and the amount and necessity thereof. Where an affidavit of illegality is filed with the levying officer he shall return the
same, together with the execution, to the superior court of the county
of the residence of the stockholder to be there tried as illegalities filed
to executions issued on judgments rendered by said courts are tried.
Said executions shall be a lien on all property of the defendant subject
to levy and sale for the amount w hich shall be adjudged to be due thereon from the date of the issuance thereof by the Superintendent. If at
any time prior to the final payment of all the indebtedness of such bank
it shall appear to the Superintendent that the assessment made by him
is insufficient in amount to pay such depositors in full, said Superintendent may from time to time make other assessments not in excess of the
liability of the stockholders upon their stock which shall be enforced
and collected in like manner.
r

After

all

the indebtedness of such bank

assets of such

bank

is

shall be applied first to

paid in

full,

the remaining

reimbursing the stockhold-
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who have

rata to

all

paid such assessment or assessments, and thereafter pro
Provided, that the lien provided for in this
the stockholders:

good as against

section shall not be
of the

same

third persons without actual notice

until the said execution has

execution docket in the

office of

been entered on the general

the clerk of the superior court in the

county of the defendant's residence, and as to real estate of the defendant, in the county where the land lies: Provided, however, that the
provisions of this section shall not apply to any bank or banks which
has heretofore been closed and which is now in process of liquidation.
(Acts 1919,

p.

160; 1925, pp. 119, 129.)

13-823. Dividends,

when

paid and calculation.

—At any time after the

expiration of the date fixed by the Superintendent for the presentation

and from time to time thereafter, the Superintendent may, out of the funds remaining in his hands after the payment of expenses and priorities, declare and pay dividends to the depositors and other creditors of such bank, and a dividend shall be declared when and as often as the funds on hand subject to the payment
of dividends shall be sufficient to pay 10 per cent, of all claims entitled
to share in such dividends.
of claims against the bank,

In calculating dividends, all disputed claims and deposits shall be
taken into account, and the amount of dividends upon such disputed
claims or deposits shall be held by the Superintendent until the justice
and validity of such claims or deposits shall have been finally deter-

mined. (Acts 1919,

Funds

p. 161.)

to be deposited.

—All

funds collected by the Superintendent shall be from time to time deposited in such bank or banks as
may be selected by him, subject to the check of the Superintendent of
Banks. (Acts 1919, p. 161.)
13-824.

Compensation of agents and others, how fixed and funds from
which paid. The compensation of the agents appointed by the Superintendent and of expert accountants and other assistants, and all expenses of liquidation and distribution of a bank whose assets and business shall be taken possession of by the Superintendent, shall be fixed
by the Superintendent, but subject to be approved by the judge of the
superior court of the county in which the bank is located, on notice to
such bank. When the compensation shall have been so fixed and approved and the services rendered, the same shall be paid out of the funds
of such bank in the hands of the Superintendent, and shall be a proper
charge and lien on the assets of such bank. (Acts 1919, p. 161 1925,
13-825.

—

;

pp. 119, 132; 1931, pp.
Cross-reference.

7, 38.)

— Payment

of special assistant Attorney General, see

§

40-1609.

—

Unclaimed deposits; dividends thereon. Where deposits or
other claims against the bank are not filed within 12 months after the
expiration of the date fixed by the Superintendent for the presentation
of claims against the bank, no dividend shall be paid thereon but divi13-826.

dends accruing on said claims shall be distributed as other assets of the
bank, and where dividends are not accepted and collected within six

months

after they are declared they shall

become

a part of the general
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fund of the bank and be distributed as other assets. (Acts 1919,

p.

162;

1925, pp. 119, 132.)

—

meeting called when; purpose; notice. Whenever the Superintendent shall have paid to each and every depositor and
creditor of such bank whose claim shall have been duly proven and
allowed, the full amount of such claim, and shall have made proper provision for unclaimed and unpaid deposits and disputed claims and deposits, and shall have paid all the expenses of liquidation, the Superintendent, shall call a meeting of the stockholders of such bank by giving
notice thereof by publication once a week for four weeks in the newspaper in which the sheriff's advertisements of the county in which the
bank is located are published, and by mailing copy of such notice to each
stockholder addressed to him at his address as the same shall appear
upon the books of the bank and at such meeting the stockholders shall
determine whether the Superintendent shall continue as liquidator and
shall wind up the affairs of such bank, or whether an agent or agents
shall be elected for that purpose, and in so determining, the stockholders
shall vote by ballot in person or by duly executed proxy, each share of
stock entitling the holder to one vote, and a majority vote of the stock
shall be necessary to a determination.
In case it is determined to continue the liquidation under the Superintendent, he shall complete the
liquidation of the affairs of such bank, and, after paying the expenses
thereof, and reimbursing the stockholders who have paid any assessments upon their stock the amounts paid by them, respectively, he shall
13-827. Stockholders'

;

distribute the proceeds

among

the stockholders in proportion to their

several holdings of stock. (Acts 1919, p. 162.)
13-828. Stockholders' agent, election, powers,

and duties

of.

—In

case

determined to appoint an agent or agents to liquidate, the stockholders shall thereupon elect such agent or agents by ballot, each share
being entitled to one vote, the majority of 'the stock present and voting
being necessary to a choice. Such agent or agents shall execute and
file with the Superintendent a bond in such amount, with such security
and in such form as shall be approved by the Superintendent, conditioned for the faithful performance of all the duties of his or their trust,
and so conditioned that any party aggrieved may bring or cause to be
brought suits on said bond, and thereupon the Superintendent shall
transfer and deliver to such agent or agents all the undivided and uncollected or other assets of said bank then remaining in his hands, and
upon such transfer and delivery the said Superintendent shall be discharged from any and all further liability to such bank and its creditors.
Such agent or agents shall convert the assets coming into his or their
it

is

and make distribution of the property
herein provided in case of distribution by the Superin-

hands into cash, and
of said bank, as

is

shall act for

tendent, the expenses of such liquidation being subject to the control

and approval of the judge of the superior court
the bank is located. (Acts 1919, p. 163.)
13-829. Successor of agent,

how

chosen.

—In

of the

county

in

which

case of the death, re-

moval, or refusal to act of any agent or agents elected by the stockholders, the stockholders,

upon notice given by the Superintendent, as

is

:
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herein provided in case of the original election, upon proof of such death,
removal, or refusal to act being filed with said Superintendent, and by
the same vote as hereinbefore provided for, shall elect a sir
>r, who

have the same powers and be subject to the same liability
duties as the agent or agents originally elected. (Acts 1919, p. 164.;
shall

CHAPTER
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Sec.
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Application

13-901.

con-

13-906.

Certificate of publication of application.

Application to be published.
Application referred to Superintendent of Banks.
Information to be furnished
Superintendent
appliby
cants

13-907.

Certificate of incorporation
be issued.

13-908.

Payment

13-909.

Permit to begin business.
Enforcing payment of capital.
Lien on stock for unpaid in-

for

charter;

tents, etc.

13-902.
13-903.

13-904.

_

-

13-911.

'

.

Examination by and

13-905.

13.910.

certificate

to

of capital.

stallment.

of Superintendent.

13-901. Application for charter; contents, etc.

—Any

number

of per-

sons not less than five may form a corporation for the purpose of carrying on the business of banking, by filing in the office of the Secretary of
State an application in writing signed by each of them, in which they
shall state

The name by which such bank is to be known.
2. The particular city, town, or village, where its office is to be located.
3. The amount of its capital stock which shall not be less than $25,000
where located in a town or city whose population does not exceed
1.

6,000 according to the last preceding census of the United States, and

not less than $50,000 where located in a city or town whose population
exceeds 6,000 according to said census
Provided, this section shall not
apply to banks whose capital stock is now fixed, so they shall not be
required to increase the same.
:

4.

The number

of

shares

into

which such

capital

stock shall be

divided, provided the par value of each share of stock shall be $100.
5.

The purposes and nature

of the business

with any other matters which they

The number of
three nor more than
6.

proposed to be conducted,

may deem

directors of the bank,

it

desirable to state.

which

shall not be less than

25.

Said application shall be filed in triplicate, and a fee of $50 shall be
paid to the Secretary of State to be covered by him into the treasury,
on filing the application, and the Secretary of State shall not receive
said application until said fee shall be paid.

such application may also acquire all the rights,
powers and privileges and immunities, and be subject to all of the liabilities and restrictions conferred and imposed upon trust companies by

The person

sections

filing

109-101

to

109-105,

109-201,

109-301,

and

in

addition to the

usual banking powers, as conferred and described in this Title, providing such applicants shall allege that at least $100,000 of capital stock
has been subscribed and actually paid in; provided also such applicants
shall

pay to the Secretary

of State

upon

filing

such application to be
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covered by him into the treasury, a fee of $25 in addition to the fee of
$50 abcve provided, in all cases where trust company powers are desired
as above set forth.' (Acts 1919, p. 164; 1920, p. 105; 1927, p. 200; 1931,
p. 156.)

Cross-reference.

— Penalty for violation

of charter

by bank

officers, see § 13-9912.

—

be published. When the application is filed,
the Secretary of State shall certify one of the copies thereof and deliver
the same to the applicants, and the same shall be published by the applicants in the newspaper in which the sheriff's advertisements of the
county, in which the bank is to be located, are published, once a week
for four weeks. (Acts 1919, p. 165.)
13-902. Application to

13-903. Application referred to Superintendent of Banks.

—Immediate-

upon the filing
one copy thereof

of the application, the Secretary of State shall transmit

him. (Acts 1919,

p. 165.)

ly

to the Superintendent of

Banks

for investigation

13-904. Information to be furnished Superintendent

When

of

applicants.

—

such application has been referred to the Superintendent of Banks

he shall
1.

by

by

call

upon the applicants

The names and

for a statement,

showing:

places of residence of the subscribers to the stock

such bank and the number of shares to be held by each.
2.

The names

of the stockholders

who

shall be directors for the first

year of the incorporation of said bank.

of

3.

How

4.

When

5.

Such other information as may be desired by the Superintendent

and when
it is

it is

proposed that the capital stock shall be paid

in.

proposed that such bank shall commence business.

Banks.

Which statement
upon request

it

shall be the

of said Superintendent.

duty of said applicants to furnish
(Acts 1919,

p. 165.)

—

Examination by' and certificate of Superintendent. The Superintendent of Banks shall ascertain from the best source of information at his command whether the character and general fitness of the
persons named as subscribers to the stock of such bank are such as to
command the confidence of the community in which such bank is proposed to be located, and whether the public convenience and advantage
will be promoted by its establishment.
If so satisfied he shall within
30 days after the application shall have been filed with him for examination issue under his hand and official seal a certificate approving the
granting of the charter for such bank and shall transmit a copy of such
certificate of approval to the Secretary of State, who shall enter the same
The said Superintendent shall also keep on file
of record in his office.
13-905.

a duplicate of said certificate in his

own

office.

If the

Superintendent

shall not be satisfied that the establishment of the bank, as proposed, is
expedient and desirable, he shall within 30 days after the filing of said

application with

him notify the Secretary

of State, in writing, that he

upon such notice any
applicant aggrieved may avail himself of the right of mandamus, as provided in section 13-1701: Provided, however, that no charter shall be
granted or issued by the Secretary of State unless the approval herein
refuses to approve the granting of a charter, and
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provided for shall have been

first

§ 13

obtained by the applicant. (Acts 1925,

p. 132.)

13-906. Certificate of publication of application.

tion shall have been published, the applicants

may

—When

said applica-

apply to the ordinary

county in which the proposed bank shall be located to certify the
fact of such publication, and the ordinary shall certify the fact, which
certificate shall be filed by the applicants in the office of the Secretary
of the

of State. (Acts 1919, p. 166.)
13-907. Certificate of incorporation to be issued.

—When

the certificate

of the ordinary to the fact of the publication of the application shall

been

filed

by the applicants

have

in the office of the Secretary of State, the

Secretary of State shall issue to the applicants, their associates, and successors, a certificate of incorporation under the seal of the State, certifying that the applicants, their associates,

and successors, are a body

and corporate under the name and style designated in the application, and that such corporation has the capacity and powers conferred, and is subject to all the duties and liabilities imposed by law; and
politic

the Secretary of State shall record the application, the certificate of

Superintendent of Banks, the certificate of the ordinary
as to publication, and the certificate of incorporation, in the order named.
(Acts 1919, p. 166.)
approval of

13-908.

.the

Payment

of capital.

—At

least 60 per cent, per share of the

and in no event less than $15,000 shall be
paid in, in cash, before such bank shall be authorized to commence business, and the remainder of the capital stock shall be paid in within one
year, in such installments as may be approved by the Superintendent of
Banks, and the payment of each installment shall be certified to the Superintendent of Banks under oath by the president or cashier of the
capital stock of every bank,

bank. (Acts 1919,
Cross-reference.

p. 166.)

— Penalty

for falsely representing capital stock, see

—

§

13-9914.

Permit to begin business. Before any bank shall transact any
business as a bank, such bank shall file with the Superintendent of Banks
a request for a permit to commence business. No bank shall transact
any business as a bank without the written permit of the Superintendent, certifying that such bank has complied with all the requirements of
law, and is authorized to transact business as a bank, and that such
business can be safely entrusted to it, which permit shall be recorded
in the office of the Superintendent in a book to be kept by him for that
purpose and a certified copy thereof under the hand and official seal of
the Superintendent shall be furnished to and kept of file by the bank.
The Superintendent, before issuing his permit to any bank to begin
business, shall make an examination, or cause an examination to be
made, in order to ascertain whether the requisite capital of such bank
shall have been paid in, in cash.
The Superintendent shall not authorize
any bank to commence business until it shall be made to appear to his
satisfaction, from such examination, that the amount of capital herein
required has been subscribed in good faith, and that at least 60 per cent,
per share of the authorized capital stock, and in no event less than
$15,000, has been paid in, in cash, and that provision has been made for
13-909.

;

§
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collecting the remaining portion of the capital within one year.
directors shall be those

may

stockholders as

named

The

in the application for charter, or

first

such

be substituted, with the approval of the Superin-

tendent, for any therein named. (Acts 1919, p. 167.)
Cross-reference.

— Penally

13-910. Enforcing

for opening

payment

bank without permit, see

of capital.

§

13-9907.

—Whenever any stockholder, or

pay any installment on the stock when the same
the directors of such bank may sell the stock of

his assignee, shall fail to
is

required to be paid,

such delinquent stockholder at public

sale, after

giving four weeks' pre-

vious notice thereof in the newspaper in which the sheriff's advertise-

ments are published,

in the

county

in

which the bank

is

located, said sale

such bid shall not be less
than the amount unpaid on such stock, with the expense of advertisement and sale, and out of the proceeds the bank shall pay the expenses
of sale and the balance due on the stock, and the excess, if any, shall
be paid to the delinquent stockholder. If no bidder can be found who
will pay for such stock the amount due thereon to the bank, together
with the costs of advertisement and sale, the amount previously paid by
the stockholder shall be forfeited to the bank, and such stock shall be
sold by the directors either at public or private sale, as they shall see
fit, within six months from the time of such forfeiture, and if not sold,
it shall be cancelled. and deducted from the capital stock of the bank. If
any such cancellation or reduction shall reduce the capital of the bank
below the minimum capital required by law for such bank, the capital
shall within 30 days from the date of such cancellation be increased to
the required amount, in default of which the Superintendent of Banks
shall be authorized to proceed as in cases where the capital shall have
become impaired by reason of losses or otherwise.
to be to the highest bidder for cash, provided

A

an absolute cancellation of the outstanding certificate or certificates evidencing the stock so
sold and shall make the same null and void, and the rights of any and
all holders thereof shall terminate, and a new certificate or certificates
shall be issued to the purchaser or purchasers of such stock, free from
all liens and claims whatsoever.
sale of stock as herein provided shall effect

The remedies
tive to

of sale or forfeiture herein provided shall be

any other remedies provided by law

cumula-

for the collection of the un-

paid balance of such subscription. (Acts 1919, p. 167.)

—

Lien on stock for unpaid installment. Any bank, the stock
of which has not been fully paid for by the subscriber or subscribers,
shall have and is hereby given a special lien upon said stock, which lien
13-911.

shall not be divested

by

are fully paid thereon.

sale, transfer, or

Any

otherwise, until

all

installments

certificate of stock issued before the stock

have been paid for in full shall show upon the face thereof the
amount which has been paid. Save and except for unpaid installments
due thereon, no bank shall have or enforce, by bylaw or otherwise, any
lien on its stock unless the same shall have been regularly pledged and
the stock certificate transferred to the bank as in case of other collateral.
shall

(Acts 1919,

p. 168.)

—

Editorial Note. Prior to this Act, § 22-726, authorizing corporations to create
liens upon their shares for unpaid installments by their bylaws, was applicable to
banks. This section prevents its applicability.

1
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CHAPTER

§

1

3-

AMENDMENT OF BANK CHARTERS.

13-10.

Sec.

Sec.

13-1001.

What amendments

13-1002.
,„ * nnn
13-1003.

Application for amendment.

13-1004.

Application referred to Superintendent of Banks.

13_1Q08.

13-1005.

Examination by and

13-1009.

..

A

,„ 4
m
13-1007.

'

.

.

i

i-

i

i

Certificate of
application.

13-1006.

allowed.

Application to be published.

Certificate of

amendment

to be

certificate

Increase of capital from
pl, r, an(j undivided pro
Increase offered to stockholders.

What amendments

allowed.

—Any

bank, whether incorpo-

Assembly or by the Secretary
State under the general law, may have its charter amended so as
rated by special Act of the General

change

its

corporate name, or the city, town, or village in which
the

office is located, or

shares into which

amount

of its capital stock, or the

capital stock

its

of

issued

of Superintendent.

13-1001.

publication

is

of

to
its

number

of

divided, so as to change the par

value thereof to $100 each; and where the capital stock of such bank
subscribed and paid in shall be not less than $100,000, so as to acquire
all

the rights, powers, privileges and immunities and be subject to the

and restrictions conferred and imposed upon trust companies
by sections .109-101 to 109-105, 109-201, 109-301, and any bank heretofore
incorporated by special Act of the General Assembly may have its special
charter amended so as to incorporate therein any provision of this Title
or any amendment thereto. (Acts 1919, p. 169; 1920, p. 106.)
Cross-reference. Amendment of charter after merger or consolidation, see
liabilities

—

§ 13-1403.

13-1002. Application for

ment

shall

triplicate,

file

amendment.

—The bank desiring such amendan application in

in the office of the Secretary of State

signed with

its

corporate

name and under

its

corporate seal,

which it shall state the name of said bank, the date of its original
charter, and all amendments thereto, and the particular amendment or
amendments to its said charter it desires; and shall pay to the Secretary
of State a fee of $25, to be covered by him into the treasury of the State.
Said bank shall also file with said application a certified abstract from
the minutes of the stockholders thereof showing that the application
for the proposed amendment has been authorized by a vote of a majority
in amount of the entire capital stock at a meeting of the stockholders,
called for the purpose of acting thereon, by a resolution of the board, of
directors, notice of which meeting shall have been mailed to each stockin

holder, or in case of death, to his legal representative or heirs at law,

addressed to his last

known

residence at least 10 days previous to the

date of said meeting, provided, however,
the city, town, or village in which
abstract from the minutes shall

by the unanimous vote
(Acts 1919,
13-1003.

the application

its office is

show

of the

if

that the

is

to

change

located, then the certified

amendment was authorized

stockholders present at said meeting.

p. 169.)

Application to be published.

amendment

is filed,

in

the

application

for

the Secretary of State shall certify one of the copies

thereof and deliver the

by the bank

—When

same to the bank and the same shall be published
the newspaper in which the sheriff's advertisements, of

Banks and Banking.

§ 13-1004

the county in which the

bank

four weeks. (Acts 1919,

p. 170.)
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located, are published, once a

is

week

for

—

Superintendent of Banks. Immediately upon the riling of the application for amendment, the Secretary
of State shall transmit one copy thereof to the Superintendent of Banks
for investigation by him. (Acts 1919, p. 170.)
13-1004. Application

13-1005.

referred to

Examination by and

certificate

of

Superintendent.

—When

such application for amendment shall have been referred to the Superintendent of Banks, the said Superintendent shall immediately investigate
either through himself or some person appointed by him, and shall satisfy himself that such amendment is proper and has been duly authorized
by proper corporate action, and in case said application is for the increase of the capital stock, that the amount of such additional capital
has been paid in, in cash, except where surplus is capitalized, and in
case said application is for the reduction of the capital stock, that the
method by which such reduction is accomplished is proper and fair to
all the stockholders, and that the capital stock is not reduced below the
amount required by law for such bank, and that all the requirements
If so satisfied the Superintendent of Banks
of law have been fulfilled.
shall, within 30 days after the application for amendment shall have been
filed with him for examination, issue under his hand and official seal a
certificate approving the amendment to the charter of such bank, and
shall transmit a copy of such certificate to the Secretary of State, who
The said Superintendent
shall enter the same of record in his office.
shall also keep of file a duplicate of said certificate in his own office. If
the Superintendent shall not be satisfied that the amendment as proposed
is expedient and desirable, or that the law for such cases made and
provided has been fully complied with, or, if the said amendment is for
the increase of the capital stock, that the said increase has not been paid
in,

as herein provided, he shall, within 30 days after the filing of the

copy of said application for amendment with him, notify the Secretary
of State that he refuses to approve the amendment to the charter, and
no amendment shall in that event be granted by the Secretary of State.
(Acts 1919,

p. 170.)

13-1006. Certificate of publication of application.
tion to

amend

to the ordinary of the county in

which

it is

by the bank

the applica-

bank may apply

located to certify the fact of

such publication, and the ordinary shall certify the
shall be filed

—When

the charter shall have been published, the

fact,

which

certificate

in the office of the Secretary of State.

(Acts

1919, p. 171.)

13-1007. Certificate of

amendment

to be issued.

of the ordinary to the fact of the publication

amendment

shall be filed

by the bank

—When the

certificate

of the application

in the office of the

for

Secretary of

Superintendent of Banks approving the
application for amendment shall likewise be filed with the Secretary of
State, the Secretary of State shall issue to the bank a certificate, under
the seal of the State, amending its charter in the particulars prayed for;
and the Secretary of State shall record the application for amendment,
the certificate of approval of the Superintendent of Banks, the certificate
State,

and the

certificate of the

Banks and Banktng.

313

of the ordinary as to the publication,
in the order

named. (Acts 1919,

and his

§ 13-1101

certificate of

amendment,

p. 171.)

—

from surplus and undivided profits. Any
capital stock from its surplus and undivided

13-1008. Increase of capital

bank may increase its
profits where its charter has been amended authorizing such \ncr<
and the approval of the Superintendent of Hanks to such increase from
the surplus and profits shall have been previously obtained, provided
that no increase from surplus and profits shall be made which will reduce the unimpaired surplus to an amount
capital stock. (Acts 1919, p. 171.)
13-1009. Increase

any bank

of

less

offered to stockholders.

than 20 per cent, of the

—When

the capital stock

shall be increased, the additional stock shall be offered to

the stockholders of record at the time of such increase pro rata, and

if

any such stock shall not be subscribed for or taken by such original
stockholders, the same shall then be offered to the public upon such
terms as may be fixed by the board of directors subject to the approval
Provided, that no stock shall ever be
of the Superintendent of Banks
sold for less than par and that no subscription shall be payable in anyProvided, however, that the payment of such inthing except cash
crease of capital stock may be made in the manner set forth in section
13-908, providing for the payment of original capital of such bank. (Acts
:

:

"

1919, p. 171

;

1920, p. 107.)

CHAPTER

13-11.

RENEWAL OF BANK CHARTERS.
Sec.

Sec.
13-1101.
13-1102.
13-1103.

13-1104.

Application
Application
Application
intendent

for renewal.
to be published.

referred to Superof Banks.

Examination
cate

13-1105.

of the

by and

Certificate

of

publication

of

application.
13-1106.

Certificate
issued.

of

renewal

to

be

certifi-

Superintendent.

—

Any bank, whether incorporated
by special Act of the General Assembly or by the Secretary of State under the general law for the incorporation of banks, may have its charter
renewed and its corporate existence extended for a period of 30 years
by filing with the Secretary of State at any time within six months prior
to the expiration of its charter an application in triplicate, signed with its
corporate name and under its corporate seal, in which it shall state the
name of the bank, and when and how incorporated, giving the date of
its original charter and all amendments thereto, and pray for a renewal
of its charter, and upon riling such application, it shall pay to the Secretary of State a fee of $25 to be covered by him into the treasury of the
State.
Said bank shall also file with said application a certified abstract
from the minutes of the stockholders thereof showing that the application for renewal of its charter has been authorized by a vote of twothirds in amount of the entire capital stock of the bank at a meeting of
the stockholders, called for the purpose of acting thereon, by resolution
of the board of directors, notice of which meeting shall have been mailed
to each stockholder, and in case of death to his legal representative, or
13-1101. Application for renewal.

—
§
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heirs at law, addressed to his last

known
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residence, at least 10 days

previous to the date of said meeting. (Acts 1919,

p. 172.)

—

Cross-references. Amendment of charters after merger or consolidation, see
13-1403. This section is similar to § 22-501, relating to the renewal of the charters
of certain corporations.
§

13-1102. Application to be published.

newal

of charter

is filed,

—When

said application for re-

the Secretary of State shall certify one of the

same to the bank, and the same shall be
published once a week for four weeks in the newspaper in which are
published the sheriff's advertisements of the county in which the bank
copies thereof and deliver the

is

located.

(Acts 1919,

p.

Cross-reference.— See also

172.)
§§ 13-1002 to 13-1006.

13-1103. Application referred to the Superintendent of Banks.

—Im-

mediately upon filing the application for renewal, the Secretary of State
shall transmit one copy thereof to the Superintendent of Banks for investigation by him. (Acts 1919, p. 173.)
13-1104.

Examination by and

certificate

of

the

Superintendent.

When

such application for renewal shall have been referred to the Superintendent of Banks, said Superintendent shall make or cause to be
made a special examination to determine the condition of the bank, and
if, from such examination, or otherwise, it shall appear to him that said
bank is in a safe and satisfactory condition and has complied with the
requirements of the law and that such renewal of the charter is proper
and has been duly authorized by proper corporate action, he shall within
30 days after the application for renewal shall have been filed with him
for examination, issue, under his hand and official seal, a certificate approving the renewal of the charter of such bank, and shall transmit a
copy of such certificate of approval to the Secretary of State, who shall
enter the same of record in his office. The Superintendent shall also
keep of file a duplicate of said certificate in his own office. If it should
appear to the Superintendent of Banks from the examination herein provided for, or otherwise, that the condition of said bank is not safe or
satisfactory, or that the renewal of its charter is otherwise inexpedient,
or that said bank has failed to comply with the law, or that the application for renewal has not been authorized by proper corporate action, the
Superintendent shall notify the Secretary of State that he refuses to approve the application for renewal of the charter, and in such event the
charter shall not be renewed by the Secretary of State. (Acts 1919,
p. 173.)

13-1105. Certificate of publication of application.

—When

the copy of

the application for the renewal of the charter shall have been published

by law, the bank

apply to the ordinary of the county
in which it is located to certify the fact of such publication, and the
ordinary shall certify the fact, which certificate shall be filed by the bank
in the office of the Secretary of State. (Acts 1919, p. 173.)
as required

shall

13-1106. Certificate of renewal to be issued.

—When

the certificate of

the ordinary to the fact of the publication of the application for renewal
of charter shall have been filed by the bank in the office of the Secretary
of State,

and the

certificate of the

Superintendent of Banks approving
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§ 13-

1

the application for renewal shall likewise be filed with the Secretary of

the seal of the State, renewing

its

bank a

under
charter for a period of 30 years, and

State, the Secretary of State shall issue to the

certificate

the Secretary of State shall record the application for renewal, the cer-

approval of the Superintendent of Banks, the certificate of the
ordinary as to publication, and his certificate of renewal, in the order
named. (Acts 1919, p. 174.)
tificate of

Cross-reference.

— Form

of certificate of renewal of certain

corporations,

see

§ 22-502.

CHAPTER

13-12.

CONVERSION OF PRIVATE BANK INTO
STATE BANK.

Sec.
13-1201.

Sec.

How

private

bank incorpo-

rated.

13-1201.

How

private

13-1202.

Effect of incorporation.

13-1203.

Rights of creditors and others.

bank incorporated.

—Any person,

tary association doing a banking business

may

firm, or volun-

convert such private

bank into a bank as herein defined by complying with the laws in regard to the incorporation of banks as herein prescribed, and in the event
of such incorporation the capital stock may be paid by a transfer of the
assets of such private bank, provided the live assets of such bank shall
exceed its liabilities by an amount equal to the amount of the capital
stock, such assets to be taken at the true value thereof, and the Superintendent of Banks shall cause an examination of said private bank to be
.made and its assets and liabilities ascertained before authorizing payment of the capital by a transfer of such assets and before permitting
such private bank to begin business as an incorporated bank. (Acts
1919, p. 174.)

Cross-reference.— Regulations as to private banks, see

§

13-204.

—

Upon the incorporation of any pribank
herein
all
the
vate
as
provided,
assets of every kind and character,
including the real and personal property, and choses in action, belonging
to such bank, shall be deemed to be transferred to and vested in such
incorporated bank without any deed, transfer, or assignment being executed, and the incorporated bank shall hold and enjoy the same in the
same manner and- to the same extent as the private bank held and owned
13-1202. Effect of incorporation.

the same. (Acts 1919,

p. 175.)

13-1203. Rights of creditors

and others.

—The

rights of the creditors

and depositors of such private bank shall not be impaired in any

manner

by such incorporation, nor shall any liability or obligation for the payment of any money due or to become due, or any claim or demand in
any manner or for any cause existing against such private bank be in
any manner released or impaired thereby, and all the rights, obligations
and relations of all the parties, creditors, depositors, and others shall
remain unimpaired by such incorporation. The incorporated bank into
which such private bank shall be converted shall succeed to all obligations, trusts and liabilities and be held liable to pay and discharge all
such debts and liabilities and to perform all such trusts in the same manner as though such incorporated bank had itself incurred the obligation

§
o
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or liability, and no suit or other proceeding" then pending before any

court or tribunal in which such private bank is a party shall be deemed
to have abated or been discontinued by reason of any such incorporation

but the same may be prosecuted to final judgment in the same manner
as if such private bank had not been so converted and the incorporated
bank may be substituted in place of the private bank by order of the
court in which such action, suit or proceeding may be pending. Such
incorporated bank shall likewise be subject to be sued in any court having jurisdiction upon any cause of action against such converted private
bank, in the same manner as if such cause of action had originated
against such incorporated bank. (Acts 1919, p. 175.)

CHAPTER

CONVERSION OF NATIONAL BANK INTO
STATE BANK.

13-13.

Sec.

Sec.
13-1301.

How

13-1302.

Capital

national bank incorporated as State bank.

13-1301.

stock,

How

how

national

13-1303.

Effect of incorparation; direc-

13-1304.

Rights of creditors and others.

tors.

paid.

bank incorporated as State bank.

—Whenever

any national banking association organized under the Acts of Congress
and located in this State shall, under the provisions of any Act of Congress, be authorized to dissolve its organization as such national bank-

ing association, and shall have taken the action required by such Act of

—

Congress to effect such dissolution, a majority of the directors in no
event less than five of such dissolved association, by authority of a
resolution passed by not less than two-thirds of the stockholders, at a
meeting of such stockholders called for the purpose of taking such action, notice of which shall have been given to each stockholder or to the
personal representative or heirs at law of any deceased stockholders,
addressed to his last known residence, not less than 10 days previous to
the date of such meeting, or upon the authority in writing of the owners
of two-thirds of the capital stock of such association, may apply to the
Secretary of State to become incorporated under the terms and provisions of this Title, and upon the filing of such application in the office
of the Secretary of State and complying with the law in regard to the
incorporation of banks as herein prescribed, the stockholders of such national banking association may become incorporated as a State bank.

—

(Acts 1919,

p. 176.)

13-1302. Capital stock,

how

paid.

—In

the event of the incorporation

banking association as a State bank as heremay be paid by a transfer of the assets of
such dissolved national banking association, provided the live assets of
such association shall exceed its liabilities by an amount equal to the
amount of the capital stock, such assets to be taken at the true value
thereof, and the Superintendent of Banks shall cause an examination of
such dissolved national banking association to be made and its assets
and liabilities ascertained before authorizing the payment of the capital
by a transfer of such assets and before permitting it to begin business
of such dissolved national

in provided, the capital stock

as a State bank.

(Acts 1919,

p. 176.)
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13-1303. Effect of incorporation; directors.

§ 13-1

—Upon

the incorporation

any dissolved national banking association as herein provided for, all
the assets of every kind and character, including the real and personal
property and choscs in action, belonging to such dissolved associate
shall immediately, by operation of law, and without any conveyance or
transfer, be vested in and become the property of such State bank.
of

The

directors of such dissolved association at the time of

tion shall be the directors of the

bank created

13-1304. Rights of creditors

others.

its

dissolu-

pursuance hereof until
the first annual election of directors thereafter, and shall have power to
take all necessary measures to perfect its organization and adopt such
regulations concerning its business and management as may be proper
and just and consistent with the law. (Acts 1919, p. 177.)

and depositors

and

in

—The

rights of the creditors

any dissolved national banking association that shall
be so converted into a State bank shall not be impaired in any manner
by such conversion, nor shall any liability or obligation for the payment
of any money due or to become due, or any claim or demand in any manner or for any cause existing against such national banking association, or
against any stockholder thereof, be in any manner released or impaired
thereby, and all the rights, obligations and relations of all the parties,
creditors, depositors, and others shall remain unimpaired by such conversion. Such bank into which the association shall be converted shall succeed to all obligations, trusts and liabilities and be held liable to pay and
discharge all such debts and liabilities and to perform all such trusts in
the same manner as though such bank into which the association shall
have become converted had itself incurred the obligation or liability, and
the stockholders of the national banking association shall continue subject to all the liabilities, claims and demands existing against them as
such at or before such conversion; and no suit, action or other proceeding then pending before any court or tribunal in which any association
that may be so converted is a party shall be deemed to have abated or
been discontinued by reason of any such conversion, but the same may
be prosecuted to final judgment in the same manner as if said conversion
had not taken place, or the bank into which the association shall have
been converted may be substituted in the place of any association so
converted by order of the court in which such action, suit or proceeding
may be pending. Such State bank shall likewise be subject to be sued
in any court having jurisdiction upon any cause of action against such
association in the same manner as if such cause of action had originated
of

against such State bank. (Acts 1919,

CHAPTER

13-14.

MERGER OR CONSOLIDATION OF BANKS.

Sec.
13-1401.
13-1402.

p. 177.)

Sec.

How

merger or consolidation
accomphshed.
Submission of agreement to
stockholders,;

approval

of

13-1405.

Slie

Amendment

13-1404.

Notice of merger or consolidation.

of charter.

f

new

certificates

is-

of

stock.

merger

or

con-

13-1406.

Effect

13-1407.

Rights of creditors and others.

agreement,
13-1403.

Surrender of original and

of
solidation.
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—

How

merger or consolidation accomplished. Any two or
more banks are hereby authorized to merge one or more of said banks
into another of them, or to consolidate in the following manner:
13-1401.

The respective boards of directors of said banks may enter
make an agreement, under their corporate names and seals, for
ger of one or more of said banks into another of them, or for

and
the merinto

the con-

solidation of the contracting banks, prescribing the terms and condi-

and the mode of carrying such merger or consolidation into
effect, which agreement shall be subject to the approval of the Superintendent of Banks. The agreement shall provide the name that such bank
shall have, upon and after such merger or consolidation, which may be
the name of any one of the banks merged or the combined names of two
or more of the consolidated banks, or such other name as may be agreed
upon, and shall name the persons, not less than three nor more than 25,
who shall constitute the board of directors of such bank after the merger or consolidation shall have taken place, and until a new board of
directors shall be elected by the stockholders, and shall provide for a
meeting of the stockholders of the merged or consolidated banks within
30 days after the merger or consolidation, to elect such board of directors, with such temporary provisions for conducting the affairs of the
merged or consolidated banks meanwhile, as shall be agreed upon. (Acts
tions thereof,

1919, p. 178.)

agreement to stockholders; approval of agreement. Such agreement for the merger or consideration of two or more
banks, after the same shall have been approved by the Superintendent
of Banks, shall be submitted to the stockholders, respectively, of each
of such banks at a meeting thereof to be called upon at least 10 days'
written notice, specifying the time, place, and object thereof, addressed
to each stockholder at his last known post-office address, and if such
13-1402. Submission of

—

agreement

approved at each of such meetings of the respective
stockholders, separately or at any adjournment thereof, by the affirmashall be

tive vote of stockholders

same

owning

agreement

at least two-thirds of the stock, the

A

copy of the proceedings of such meetings, respectively, signed by the chairman and secretary thereof, respectively, and under the seals of the banks, respectively,
shall be evidence of the holding and action of such meetings. Such certified copies shall be filed in the office of the Superintendent of Banks,
and thereupon such banks shall be merged or consolidated as specified in
such agreement, and the bank into which the other or others are merged,
shall be the

of such banks.

or the consolidated bank, as the case

new name
ment

specified in such agreement,

may

certified

be, shall thereafter

and the provisions of such agree-

shall be carried into effect as therein provided.

Amendment

have the

(Acts 1919,

p. 179.)

—When

such agreement for merger
or consolidation shall have been submitted to and approved by the stockholders of the banks respectively, and copies of the resolutions approving
13-1403.

of charter.

the same shall have been filed in the office of the Superintendent of Banks,
as hereinbefore provided, the
office of the

merged or consolidated bank

shall

file

in the

Secretary of State an application in duplicate, signed with

:
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the

name adopted by

seal, in

which

it

the said consolidated bank and under

its

1

corporate

shall state

The names and

1.

§ 13-

locations of the banks which have been

consolidated, with the dates of their original

merged or
charters and all amend-

ments thereto, respectively.

The

2.

date of the consolidation agreement, and the dates of the ap-

proval thereof by the Superintendent of Banks, and by the stockholders
of the several contracting banks, respectively.

The name under which

3.

the consolidated bank proposes to do busi-

ness.
4.

The amount

of capital stock of the consolidated bank.

5.

The number

of its

board of directors.

Said bank shall pay to the Secretary of State, at the time of filing said
application, a fee of $25 to be covered

by him into the treasury

of the

State.

Immediately upon filing the application, the Secretary of State shall
transmit one copy thereof to the Superintendent of Banks. When said
application shall have been approved by the Superintendent of Banks and
certificate of such approval filed by him with the Secretary of State, the
Secretary of State shall issue to the consolidated bank a certificate under
the seal of the State, certifying that the contracting banks have been
merged or consolidated under the name adopted and with the capital
stock in said application set forth, which certificate shall be the charter
of the consolidated or merged bank and the Secretary of State shall record the application, the certificate by the Superintendent of Banks approving the same, and his certificate, in the order named. (Acts 1922,
;

p. 66.)

13-1404. Notice of

merger or consolidation.

—Notice

of

the merger

or consolidation of said banks, in the corporate names, respectively, of the

banks so merged or consolidated, shall be published once a week for four
weeks in the newspaper which publishes the sheriff's advertisements of
the county in which said banks so merged or consolidated are located;

merged or consolidated are in different counties, such
notice shall be published in such newspaper in each county. Such notice
shall give the name of the bank into wdiich the other or others shall be
merged, or the name of the consolidated bank, and the place at which
the office of such merged or consolidated bank shall be located, and it
shall state that such merged or consolidated bank has taken over the assets of the banks respectively, entering into the consolidation or merger
agreement, and has assumed the liabilities of such banks, including the
and

if

the banks so

liability to depositors.

(Acts 1919,

p. 179.)

and issue of new certificates of stock.—
The bank into which the other or others have been merged, or the consolidated bank, as the case may be, shall have the right to require the return of the original certificates of stock held by each stockholder in each
or either of the banks, and in lieu thereof to issue new certificates for
13-1405. Surrender of original

§
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such number of shares of the bank into which the other shall have been
merged, or of the consolidated bank, as under the agreement of merger
or consolidation the said stockholder

may

be entitled to receive. (Acts

1919, p. ISO.)

—

merger or consolidation. Upon the merger or consolidation of any banks in the manner herein provided, all and singular,
the rights, franchise, duties and liabilities, and the interests of the bank
or banks so merged or consolidated, and all the assets of every kind and
character, including* the real and personal property and choses in action
thereunto belonging, shall be deemed to be transferred to and vested in
such bank into which the other or others have been merged or in the consolidated bank, without any deed, transfer or assignment, and said bank
shall hold, enjoy and be subject to the same in the same manner and to
the same extent as the merged or consolidated banks, respectively, had,
held, owned, enjoyed, and was subject to the same. (Acts 1919, p. 180.)
13-1406. Effect of

13-1407. Rights of creditors

and others.

— The rights of creditors of any

bank that shall be so merged or consolidated shall not be impaired in any
manner by any such merger or consolidation; nor shall any liability or
obligation for the payment of any money due or to become due, or any
claim or demand in any manner or for any cause existing against such
bank, or against any stockholder thereof, be in any manner released or
impaired and all the rights, obligations and relations of all the parties,
creditors, depositors, and others shall remain unimpaired by such merger
or consolidation.
Such bank into' which the other or others shall be
;

merged, or the consolidated bank, as the case

may

be, shall succeed to all

and be held liable to pay and discharge
all such debts and liabilities and to perform all such trusts in the same
manner as though such bank into which the other or others shall have
become merged, or the consolidated bank had itself incurred the obligation or liability and the stockholders of the respective banks shall continue subject to all the liabilities, claims and demands, existing against
them as such at or before such merger or consolidation and no suit,
action, or other proceeding then pending before any court or tribunal in
which any bank that may be merged or consolidated is a party shall be
deemed to have abated or been discontinued by reason of any such merger, but the same may be prosecuted to final judgment in the same manner as if said bank had not entered into said agreement, or the bank into
which the others shall have been merged, or the consolidated bank, as
the case may be, may be substituted in the place of any bank so merged
or consolidated by order of the court in which such action, suit, or proceeding may be pending. The bank into which the other or others have
obligations, trusts,

and

liabilities,

;

;

been so merged, or the consolidated bank, shall be subject to be sued in
any court having jurisdiction, upon any cause of action against any of the
banks so merged or consolidated, in the same manner as if such cause of
action had originated against such

bank

into

which the other or others

have been so merged or against such consolidated bank. (Acts 1919,
p. 180.)
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CHAPTER

13-15.

§

13-1505

VOLUNTARY LIQUIDATION AND
DISSOLUTION.

Sec.

Sec.

13-1501.

Vote of two-thirds

13-1507.

Surrender of charter.

13-1508.

13-1502.

holders required.
Approval of Superintendent.
Notice of liquidation.

13-1509.

Application to be publi:,'
Application refered to Superintendent of Banks.

Examination of and reports
by liquidating bank.
Unpaid deposits and claims to

13-1510.

Examination

13-1503.

13-1504.
13-1505.

be provided
13-1506.

of stock-

for.

by and

certifi-

cate of Superintendent.
13-1511.

Certificate

13-1512.

Order dissolving bank.

of

publication.

Remaining assets distributed
to stockholders.

Vote

13-1501.

of two-thirds of stockholders required.

—Any bank may

go into voluntary liquidation and be closed, and may surrender its charter and franchise as a corporation to the State by the affirmative vote of
its stockholders owning two-thirds of its stock, such vote to be taken at
a meeting of the stockholders duly called by resolution of the board of
directors, written notice of which, stating the purpose of the meeting,
shall have been mailed to each stockholder, or in case of death to his legal
representative or heirs at law, addressed to his last known residence at
least 10 days previous to the date of said meeting. (Acts 1919, p. 181.)

—

Approval of Superintendent. Whenever stockholders shall
by such vote at a meeting regularly held for the purpose, notice of which
shall have been given as herein provided, decide to liquidate said bank,
a certified copy of all the proceedings of the meeting at which said action
shall have been taken, verified by the oath of the president and cashier,
shall be transmitted to the Superintendent of Banks for his approval. If
the Superintendent of Banks shall approve the same, he shall issue to
the said bank, under his hand and official seal, a permit for such purpose.
No such permit shall be issued by the Superintendent of Banks until said
Superintendent shall be satisfied that provision has been made by such
bank to satisfy and pay off all depositors and all other creditors of such
13-1502.

bank.

If

not so satisfied, the Superintendent shall refuse to issue a per-

mit and shall be authorized to take possession of said bank and its assets
and business and hold the same and liquidate said bank in the manner
in this Title provided. (Acts 1919, p. 182.)
13-1503. Notice of liquidation.

Banks

shall

— In

the event the Superintendent of

approve the voluntary liquidation of said bank, the directors

newspaper in which the sheriff's advertisements of the county in which the bank is located are published, a notice that the bank is closing up its affairs and going into liquidation, and
notify its depositors to withdraw their deposits and its creditors to present their claims for payment. (Acts 1919, p. 182.)
shall cause to be published in the

13-1504.

bank

Examination of and reports by liquidating bank.

shall be in process of voluntary liquidation,

it

—When any

shall be subject to

examination by the Superintendent of Banks and shall furnish such reports from time to time as may be called for by the Superintendent.
(Acts 1919, p. 182.)

all

—

Unpaid deposits and claims to be provided for. After paying
the creditors of said bank and all depositors whose claims have been

13-1505.

§
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presented and allowed, the directors shall cause to be deposited in such
bank as may be designated by the Superintendent of Banks, to the credit
of the Superintendent, an amount sufficient to cover all unpaid and unclaimed deposits, and all other claims against said bank which for any
reason may not have been paid. Such sum shall be held by the Superintendent in the same manner as deposits made by him to cover unpaid
deposits of banks liquidated by

him

or under his direction. (Acts 1919,

p. 1S3.)

—

Remaining assets distributed to stockholders. After paying
all debts against said bank and all amounts due to the depositors thereof
and after depositing a sum sufficient to pay any unclaimed or unpaid
deposits or other valid claims as herein provided, and after deducting
13-1506.

.

the expenses of liquidation, the remaining assets shall be distributed pro
rata

among

the stockholders in proportion to the

by each respectively. (Acts 1919,

number

of shares held

p. 183.)

—When

amounts due by said bank
shall have been paid or provided for as herein provided and all remaining assets shall have been distributed to the stockholders, the bank may
13-1507. Surrender of charter.

rile

all

Secretary of State an application, in triplicate,
corporate name and under its corporate seal, in which it

in the office of the

signed with

its

name

where it is located, the date
of its original charter, and of all amendments thereto, and the fact that
all debts due by the bank have been paid or provided for, and that its assets have been distributed to its stockholders, and that it desires to surrender its charter and franchise to the State. On filing such application,
the bank shall pay to the Secretary of State a fee of $25 to be covered by
him into the State treasury. Said bank shall also file with said applicashall state the

of the bank, the place

copy of the resolution of the stockholders approving the
surrender of such charter and franchises, which resolution must be
adopted by an affirmative vote of not less than two-thirds of all the
stockholders at a meeting called for the purpose of taking such action as
tion a certified

herein provided. (Acts 1919, p. 183.)
13-1508. Application to be published.

surrender the charter

is filed,

—When

the said application to

the Secretary of State shall certify one of

same to the bank, and the same shall
be published by the bank in the newspaper in which the sheriff's advertisements of the county in which the bank is located are published, once
a week for four weeks. (Acts 1919, p. 184.)
the copies thereof and deliver the

13-1509. Application referred to Superintendent of Banks.

ately

upon the

filing of the application to

—Immedi-

surrender the charter, the Sec-

retary of State shall transmit one copy thereof to the Superintendent of

Banks

for investigation

13-1510.

by him. (Acts

Examination by and

1919, p. 184.)

certificate

of

Superintendent.

—When

such application to surrender charter shall have been referred to the Superintendent of Banks, the said Superintendent shall immediately investigate or cause an investigation to be made, and shall satisfy himself that
the surrender of such charter and the dissolution of such bank may be
allowed without injustice to any stockholder, or to any person or cor-

»

—
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demand

poration having any claim or

§

1

3-1

1

60

any character against said Lank,
and that all assets of said bank have been distributed and all depositors
and creditors paid or properly provided for, and that the surrender of the
charter and franchises has been authorized by proper corporate action,
and that all requirements of law have been complied with. If so satisfied the Superintendent of Banks shall within 30 days after the application for surrender of charter shall have been filed with him for examination, issue under his hand and official seal a certificate approving the application, and shall transmit a copy of such certificate: of approval to the
Secretary of State,

who

of

shall enter the

said Superintendent shall also keep of
in his

own

office.

same
file

of record in his office.

The

a duplicate of said certificate

the Superintendent shall not be satisfied that the

If

surrender of the charter as proposed is proper and expedient or that the
law for such cases made and provided has been fully complied with, he
shall within 30 days after the filing of the copy of said application with
him, notify the Secretary of State that he refuses to approve the application, and in such event no order shall be granted by the Secretary of
State dissolving the bank, or authorizing the surrender of

(Acts 1919,

its

charter.

p. 184.)

13-1511. Certificate of publication.

—When the copy of the application

have been published as required by law
the bank may apply to the ordinary of the county in which it is located to
certify the fact of such publication, and the ordinary shall certify the
fact, which certificate shall be filed by the bank in the office of the Secto surrender the charter shall

retary of State. (Acts 1919,
13-1512.

p. 185.)

Order dissolving bank.

—When the

certificate of the ordinary

to the fact of the publication of the application to surrender the charter

by the bank with the Secretary of State, and the certificate
of the Superintendent of Banks approving the application shall likewise
be filed with the Secretary of State, the Secretary of State shall pass an
order under the seal of the State accepting the surrender of the charter
and franchises and dissolving the bank, and the Secretary of State shall
shall be filed

record the application, the certificate of approval of the Superintendent
of Banks, the certificate of the ordinary as to the publication, and his order accepting the surrender of the charter and franchises and dissolving
the bank, in the order named and the said bank shall thereupon be finally dissolved for all purposes whatsoever. (Axts 1919, p. 185.)
;

CHAPTER

13-16.

FORFEITURE OF CHARTER.
Sec.

Sec.
13-1601.

13-1602.
13-1603.

Causes of forfeiture.
Proceedings to forfeit.
Liquidation where charter for-

13-1604.

for forfeiture or liquidation by or' through Superintendent of Banks,

Suits

feited.

13-1601. Causes of forfeiture.

— Bank charters are subject

on the same general ground as are those
1.

For the violations

2.

For the violation

of
of

any

to forfeiture

of other corporations,

and also

of the provisions of their charters.

any obligation imposed by law.

§
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demanded by

3.

Whenever

4.

For refusal or neglect

it is

specific
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enactment.

for a period of 30 days, after the written or-

der of the Superintendent of Banks, to comply with an)^ requirement

made upon

lawfully

it

by such Superintendent. (Acts 1919,

p. 185.)

—The

Superintendent of Banks in the
name of the State is authorized to institute quo warranto or other appropriate proceedings to vacate and forfeit the charter of any bank, where
the bank has done or omitted any such act or acts as under the law au13-1602. Proceedings to forfeit.

thorizes a forfeiture of
13-1603. Liquidation

its

charter. (Acts 1919, p. 186.)

where charter

forfeited.

—Where

the charter of

Superintendent of Banks shall take charge
of the business and assets of such bank and proceed to liquidate it in the
same manner as is herein provided in cases where the Superintendent
takes charge of a bank. (Acts 1919, p. 186.)

any bank

shall be forfeited, the

13-1604. Suits for forfeiture or liquidation

ent of Banks.

— No suit to

by or through Superintend-

forfeit the charter of

any bank, or

for the liqui-

dation of any bank, or for the appointment of a receiver of any bank,
shall be instituted

by any person except by and through the Superin-

tendent of Banks in the

name

Any

person shall have the
right to submit to the Superintendent of Banks any facts which under
the law would authorize the forfeiture of the charter of a bank, or any
facts which would authorize the liquidation of a bank, or the appointment of a receiver therefor, and on such submission being made, it shall
of the State.

be the duty of the Superintendent of Banks to investigate, and if on such
investigation, he ascertains that the facts are such as will justify action
for forfeiture of the charter, or for the liquidation of the bank, or for the
appointment of a receiver, it shall be the duty of the Superintendent to
take appropriate action in the premises. (Acts 1919, p. 186.)

CHAPTER

13-17.

MANDAMUS AGAINST SUPERINTENDENT
OF BANKS.
Sec.

Sec.
13-1701.

Superintendent subject to mandamus.

13-1701. Superintendent subject to

13-1702.

Trial and judgment,

13-1703.

Bill

mandamus.

of

exceptions.

—In the event the Su-

perintendent of Banks should refuse to issue any permit authorizing the
incorporation of any bank, or the amendment, renewal or surrender of
the charter of any bank, or authorizing any bank to begin business, or

any other permit, authority or certificate required to be given or furnished by him before any act or thing shall be permitted or done, or
should refuse to do any act or thing authorized or required by this Title
to be done, the person or persons affected by such failure or refusal, or
the bank so affected, may institute appropriate proceedings in the nature of a

mandamus

against the Superintendent in the superior court of

the county in which such

bank

sought to be incorporated or have its
him to issue such
permit or authority, or to do any such act or thing authorized or required
is

charter amended, renewed or surrendered, to compel

:
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done hereunder, which proceeding shall be trier] as in other c;.
of mandamus. Service of such proceeding shall be made on the Superintendent of Banks by second original as now prescribed by law. ( Acts
to be

1919, p. 187.)

—

and judgment. On the trial of any such cause the Superintendent shall have the right to introduce evidence to sustain or
tending to sustain his action or refusal to act in the premises, and if from
13-1702. Trial

the evidence in the case the court

is

of the opinion that such permit, or

authority, or certificate has been wrongfully or improperly refused or

withheld by the Superintendent, and that the facts and circumstances
authorize and require the granting of such permit, authority, or certificate, or that the Superintendent has wrongfully or improperly refused to
do any act or thing authorized or required by this Title to be done, and

same should be done, the court

an order, judgment
or decree directing the Superintendent of Banks to issue such permit,
authority or certificate, or to do such act or thing, and thereupon the Superintendent shall issue or do the same, and may state in any permit,
authority or certificate issued by him under such order, that the same
is done by order of the court. (Acts 1919, p. 187.)
that the

—A

shall render

may

be sued out by
either party who may be dissatisfied with the judgment, and the cause
may be carried to the Supreme Court as in other cases of mandamus proceedings. (Acts 1919, p. 188.)
13-1703. Bill of exceptions.

CHAPTER

13-18.

bill

of exceptions

POWERS OF BANKS.

Sec.
13-1801.

General powers of banks enumerated.

13-1801. General

der this Title shall
1.

To have

powers of banks enumerated.
have power

—A bank organized un-

continual succession for the term of 30 years, with the

rights of renewal herein provided for, with

all

corporate powers and priv-

ileges herein granted.

To sue and be sued.
3. To have and use a common seal, and at pleasure to alter the same.
4. To appoint such officers, agents, and employees as the business of
the bank may require, prescribe their duties, and fix their compensation
as may be provided by the bylaws.
5. To make such bylaws as may be necessary or proper for the man2.

agement
6.

To

of its property

and the regulation

of its affairs.

hold, purchase, incumber, dispose of,

personal property as

may

and convey such real and
uses and business, subject

be necessary for its
to the restrictions and limitations herein prescribed.
7.

To

discount

bills,

notes or other evidences of debt

;

to receive

and

pay out deposits, with or without interest to receive on special deposit,
money, bullion, foreign coin, stocks, bonds, or other securities, or other
property to buy and sell foreign or domestic exchange or other negotia;

;
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ble paper

to issue

;

and

sell

acceptances

;
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to lend

money upon

personal

upon pledgees of bonds, stocks, or securities to take and receive security by mortgage or otherwise, on property real or personal.

security, or

8.

To

;

increase or decrease

manner herein pro-

capital stock in the

its

vided.
9.

To

increase or decrease the

number

of its directors in the

manner

herein provided. (Acts 1919, p. 188.)
Cross-reference.

— Powers

CHAPTER

granted to corporations generally, see

13-19.

§

22-703.

LIABILITY OF STOCKHOLDERS.

Sec.

Sec.

13-1901.

Extent of stockholders'

liabil-

13-1905.

When

13-1902.

Exception

for

trustees

and

.

13-1904.

13 - 1906

-

13-1907.

other fiduciaries.
13-190o.

bank deemed to have

failed.

itv.

.

Liability of stockholder after
transfer of stock.
Liability

when bank

13 _ 190g

Premature organization.
of stockholders or
incorporators as assets.
L j ab ility c f stockholders, dior officers nQt af _

Liability

^^

fected

fails.

13-1901. Extent of stockholders' liability.

'

by

dissolution.

—A bank incorporated under

this Title shall be responsible to its creditors to the extent of its capital

and

and each stockholder shall be individually liable for all
the debts of said bank to the "extent of the balance remaining unpaid on
his or her shares of stock; and said stockholders shall be further and
additionally individually liable, equally and ratably (and not one for another) to depositors of such bank for all moneys deposited therein, in an
its

assets

amount equal

;

to the face value of their respective shares of stock;

it

be-

ing the true intent and purpose of this section, that as to depositors for
all

moneys deposited with
upon each stockholder

said bank, there shall be an individual liabil-

such bank, over and beyond the par value
of his or her original shares of stock equal in amount to the face value
of said shares of stock: Provided, that said liability of the stockholders
shall not prevent depositors from having equal rank with all other creditors upon the capital, property, and assets of said bank: Provided, further, that the funds realized from the stockholders' liability, as herein
provided for, shall not be distributed to those depositors holding a preference or a priority given them by law or otherwise nor to any depositor
holding assets of said bank pledged as security for said deposit except
to the extent of the amount of the excess of said deposit over the value
ity

of such security,

the bank
p.

and

of

this provision shall apply, irrespective of

was or was not incorporated under

this Title.

whether

(Acts 1919,

189; 1925, pp. 119, 133.)
13-1902. Exception for trustees

and other

fiduciaries.

— Persons

hold-

ing stock as executors, administrators, guardians, or trustees shall not

be personally subject to any liabilities as stockholders but the estates
and funds in their hands shall be liable in like manner and to the same
extent as the testator, intestate, ward, or person interested in such trust
fund would be, if living and competent to act and hold the stock in his
own name: Provided, that nothing herein contained shall relieve any
executor, administrator, guardian or trustee from individual liability as
;
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upon any unauthorized subscription for or investment
bank stock made by such executor, administrator, guardian or trusi

a stockholder

(Acts 1919,

in

p. 189.)

13-1903. Liability of stockholder after transfer of stock.

—Whei

bank is individually liable under the charter,
shall transfer his stock, and have such transfer entered upon the bo
of the bank or give to the bank written notice thereof, he shall be exempt from such liability by such transfer, unless such bank shall fail
within six months from the date of the entry of such transfer or from
a stockholder in any

the delivery of such notice to the bank. (Acts 1919, p. 190.)
Cross-reference.

— See

13-1904. Liability

also

§

22-902.

when bank

fails.

—The

stockholder in whose

name

the capital stock stands upon the books of such bank at the date of its
failure, shall be primarily liable to respond upon such individual liabil-

but upon proof made that any stockholder at the date of the failure
is insolvent, recourse may be had against the person from whom such insolvent stockholder received his stock, if within a period of six months
prior to the date of the failure of such bank. (Acts 1919, p. 190.)
ity;

Cross-reference.

— See

also

§

22-903.

—

bank deemed to have failed. A bank shall be deemed
to have failed within the purview of this Title whenever such bank shall
have become insolvent and its assets and business shall have been surrendered to or taken possession of by the Superintendent of Banks. (Acts
13-1905.

When

1919, p. 190.)

13-1906.

Premature organization.

—Persons

who organize
minimum capital

a

bank and

its name before the
stock under
been
for
and
before
permit
this Title has
subscribed
a
has been issued by
the Superintendent of Banks authorizing the transaction of business in
the name of such bank, are jointly and severally liable to creditors to
make good such minimum capital stock with interest; and liability under this section shall be enforced as hereinafter provided.
(Acts 1919,

transact business in

p. 190.)

Cross-reference.

— See

also

§

22-707.

—The

13-1907. Liability of stockholders or incorporators as assets.-

in-

dividual liability of stockholders and that of persons doing business in

bank before the minimum capital stock is subscribed and
before a permit has been issued by the Superintendent of Banks authorizing the bank to begin business, shall be assets of such bank to be enforced only by and through the Superintendent of Banks. (Acts 1919,
the

name

of a

p. 190.)

Cross-reference.
see § 22-904.

— For

corresponding provision of the general corporation law,

13-1908. Liability of stockholders, directors or officers not affected

by

—The surrender or forfeiture of a charter of any bank, or

its

dissolution.

dissolution for

any cause,

any manner affect any collateral
incurred by any of its stockholders,

shall not in

or ultimate or other liability legally

directors or officers. (Acts 1919, p. 191.)
Cross-reference.

— See

also

§

22-1209.
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CHAPTER

328

REGULATION OF THE BUSINESS OF

13-20.

BANKING.
Sec.

Sec.
13-2001.

Board of directors; number,
term of

election,

13-2025.

office.

Restriction of bank's indebtedness.

Qualifications of directors.

13-2026.

Purchase of bank's obligations.

13-2003.

Oath

13-2027.

Reserve.

13-2004.

Meetings of the board of

13-2028.

13-2005.

quorum; minutes.
Semiannual examinations by
employment of
directors;

Reserve not maintained.
Dividends and surplus.
Unearneddividends prohibited.
Dividend in excess of one-half

13-2002.

of directors.
di-

rectors;

13-2029.
13-2030.
13-2031.

certified public accountants;

13-2006.

Report of examination; contents.

13-2007.

Action on report of examina-

13-2008.

Failure to make examination;
proceedings; charge to profit

tion.

and

13-2032.

Calculation of profits.

13-2033.

Lien against bank for

collat-

13-2035.

Lien on bank's assets when
checks are not remitted.
Due diligence on part of bank

13-2036.

Forwarding

13-2037.

payor.
Certifying checks.

13-2038.

Membership

loss.

in collecting.

Officers; election, etc.

13-2010.

Bonds of officers.
Borrowing for personal use by
officers and employees except by permission of directors prohibited.

13-2012.

Loans

13-2013.

Loans by bank,

13-2014.

Liability

to

losses

erals.

13-2034.

13-2009.

13-2011.

when

of net earnings;
reduce surplus.

report.

officers,

of

lowing

direct

Federal

Re-

deposits in

two

in

13-2039.

Payment

of

names.
13-2040.

Check

directors for al-

13-2041.

exceeding

13-2042.

Deposits by minors.
Deposit by agent, trustee, or
other fiduciary.

limit of.

loans

limit.

of deceased or bankrupt or insane depositor.

13-2015.

Loans on

real estate, limit of.

13-2043.

Payment

13-2016.

Overdrafts, liability of officers

13-2044.

Forged or raised checks.

and employees for.
Loans upon collateral.

13-2045.

List of

13-2017.
13-2018.

Certificates

ance

to

serve bank.

agents, or

employees.

check

of

deposit,

of deposits in trust.

stockholders;

sending to
tendent of Banks.
tion;

issu-

of.

13-2019.

Interest to be charged.

13-2020.

Foreign and domestic accept-

inspecSuperin-

13-2046.

Transfers, etc., after or in contemplation of insolvency.

13-2047.

Savings deposits; regulations;

Payment

ances.

limitations.

13-2021.

Loans upon or purchase
bank stock.

of

13-2048.

13-2022.

Unauthorized investments.
Purchase, etc., of stocks and
investment securities.
Purposes for which banks

13-2049.

Stale checks.

13-2050.

Stop-payment orders to be
newed.

re-

13-2051.

Stock

re-

13-2023.
13-2024.

may

hold real estate.

of deposit
ceased depositor.

certificates

to

of

be

de-

ceipted for.

—

Board of directors; number, election, term of office. The affairs of each bank shall be managed by a board of not less than three nor
more than 25 directors who shall be elected by the stockholders at a
meeting to be held at any time before the bank is authorized by the Superintendent of Banks to commence the business of banking, and afterwards at meetings to be held annually at such time as may be fixed by
the bylaws of the bank. The directors shall hold office for one year and
until their successors are elected and have qualified. A bank, at any an13-2001.

nual meeting of the stockholders for the election of directors, provided
notice thereof be given in the notice of the annual meeting, may, by a

majority vote of
lution the

all

number

the stockholders of such bank, fix or change by resoof directors,

provided the number of directors shall
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\

not be less than three nor more than 25, which number when so fixed
shall be the lawful number of directors of such bank until again chang
in like

manner.

number

Certified copies of

all

resolutions fixing" or changing

under this section shall be immediately
the Superintendent of Banks. (Acts 1919, p. 191.)
of directors

13-2002. Qualifications of directors.

whole term of

— Every

filed

with

director must, during his

service, be a citizen of this State or reside within 25 miles

town

which the bank is located, and at least threemust be residents of the city or town in which
the bank is located or within 25 miles thereof, and must continue so to
reside during their continuance in office. Every director must own in his
own right and unpledged at least 10 shares of the capital stock of the
bank of which he is a director, upon which all installments which are due
shall have been paid in full, unless the capital of the bank shall not exceed $25,000, in which case he must own at least five shares of such stock.
Any director who ceases to be the owner of the number of shares herein
required, or who pledges the same, or who fails to pay any installment
thereon when the same becomes due, or who becomes in any other manProner disqualified, shall vacate his place as a member of the board
vided, that this section shall not apply to directors in office on January 1,
1920, and said directors shall be qualified to succeed themselves as often
of the city or

in

fourths of the directors

:

as they
tion.

may

be reelected, without reference to the provisions of this sec-

(Acts 1919,

Oath

p. 191

;

1927, p. 200.)

— Each

when

an
oath that he will, so far as the duty devolves upon him, diligently and
honestly administer the affairs of the bank, and that he will not knowingly violate, or willingly permit to be violated, any of the provisions of
law applicable to such bank or any of the bylaws thereof; and that he
is the owner in good faith and in his own right, of the number of shares
of stock required by this Title, standing in his own name on the books
Such oath shall be subscribed by the director making it,
of the bank.
and certified by the officer before whom it is taken, and shall be immediately transmitted to the Superintendent of Banks, and filed and preserved in his office. (Acts 1919, p. 192.)
13-2003.

of directors.

director,

13-2004. Meetings of the board of directors;

elected, shall take

quorum; minutes.

—The

board of directors shall hold regular meetings at such times as may be
fixed by the bylaws, at least once each month, and shall at all times be
subject to call by the president or by any two members of the board. A
majority of the board of directors shall constitute a quorum for the
transaction of business.

Correct written minutes of

all

meetings shall be

kept in well-bound permanent books kept for that purpose, and the minutes of each meeting shall be signed by the chairman and secretary thereof,

and

shall record the

names

of the directors present at

such meeting.

At each meeting the minutes of the preceding meeting shall be read, corrected, and approved. The minute book shall be submitted to the examiners at each of their semiannual examinations,

and the

and

fact of such

in the

examination shall be noted

minute book. (Acts 1919,

p. 192.)

and

shall be

examined,

in the examiners' report,

§
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Semiannual examinations by directors; employment of cerIt shall be the duty of the board of
directors of every bank, at least once in each six months, to count the
cash and examine fully into the books, papers, and affairs of the bank of
which they are directors, and particularly into the loans and discounts
thereof, with the special view of ascertaining the value and security
thereof, and of the collateral security, if any, given in connection therewith, and into such other matters as the Superintendent of Banks shall
require. Such directors shall conduct such count and examination by a
committee of at least three of its members, and shall have the power to
employ certified public accountants or other expert assistance in making
such examinations, if they deem the same necessary. Within 10 days
after the completion of each of such examinations, a report in writing
thereof, sworn to by the directors making the same, shall be made to the
board of directors, which report shall be spread upon the minutes of said
board, and the original thereof shall be placed on file in said bank, and a
duplicate thereof filed with the Superintendent of Banks: Provided,
however, that in lieu of the semiannual examination of the directors, such
semiannual examination may be made by accountants, approved by the
Superintendent of Banks and Provided, that any bank which fails to
transmit to the Superintendent of Banks, within 10 days after the completion of the same, a copy of the report made by such board of directors
13-2005.

tified

public accountants; report.

—

:

or such accountants shall be subject to the

by section 13-505
to call of the

for failure to

same penalty

make and transmit

its

Superintendent of Banks. (Acts 1919,

provided
report in response
as

is

p. 193; 1922, p.

67;

1927, p. 198.)

13-2006. Report of examination; contents.

— Such

report shall contain

statements in detail (1) of the assets and liabilities of the bank examined, as shown by the books, together with any deductions from the assets or additions to the liabilities which such directors or committee after

such examination may determine to make; (2) of loans, if any, which in
their opinion are worthless or doubtful, together with their reasons for
so regarding them
(3) of loans made on collateral security which in
their opinion are insufficiently secured, giving in each case the amount
of the loan, and the name and market value of the collateral, if such collateral has any market value, and if not its actual value as nearly as can
be determined; (4) of all overdrafts and separately of overdrafts which
are considered worthless or doubtful, or which have been made without
authority, with the name of the officer or employee making or approving
the same; (5) of all past due paper; (6) of all demand loans upon which
no interest has been paid within the last preceding six months (7)
of all loans in excess of the amount authorized herein to be made; (8) of
all loans made to the officers, agents, employees, and directors of the
bank, with the securities held therefor; and of all loans to firms or corporations in which the officers, agents, employees, or directors of the
bank are interested (9) and of all such other matters and things as may
affect the solvency or soundness of the bank. No report shall be held or
;

;

;

considered as complying with the provisions of this section unless it
shows affirmatively the existence or nonexistence of all the items con-

cerning which statements are required.

Said directors or such commit-
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tee shall also in said report

manner

make recommendations

§ 13-2009

to the

board

a S tp

conducting business by the bank, calling attention to any matting
ters which in their opinion are unauthorized or improper, and
any changes or improvements in the method of conducting the busin
or handling the affairs of the bank which, in their opinion, will be an improvement upon the system in operation or tend in any way to the safety
or soundness of the bank. (Acts 1919, p. 193.;
of

—

on report of examination. The board of directors at
which such report of the semiannual examination is read

13-2007. Action

the meeting at

by resolution entered on the minutes, require that all debts due to
the bank, which are past due for a period of one year and which are not
amply secured, shall be collected, placed in suit or charged to profit and
loss; that all past due interest shall be collected upon any note upon
which no such interest has been paid within the last preceding 12 month-,
or that said note shall be collected, put in suit, or charged to profit and
loss and that all assets or claims in favor of the bank, which in the opinshall,

;

ion of the directors are worthless or uncollectible, shall also be charged

and not included in the list of assets of the bank. The
board shall at such meeting also require that all loans in excess of the
amount herein authorized to be made shall be reduced at once so as to
bring them within the proper amount. A certified copy of the resolutions of the board acting on the matters brought to their attention in the
report of the semiannual examination shall be filed with the Superintendent of Banks within 10 days after said meeting shall have been held.
to profit

and

(Acts 1919,

loss

p. 194.)

make examination: proceedings; charge to profit
board of directors of a bank shall fail to make an ex-

13-2008. Failure to

and

loss.

—

If

the

amination every six months, the Superintendent of Banks shall, by an
order under his hand and official seal, addressed to the president of the
bank, require that a meeting of the board of directors shall be called immediately and that the examination shall be made within 10 days after
such special meeting of the board, and if such meeting be not so held and
such examination made within said time and report thereof made and
submitted to the Superintendent of Banks, the said Superintendent shall
be authorized to take charge of the bank as in other cases herein provided for wilful refusal to obey the lawful orders of the said Superintendent.
If it shall appear from the report of such examination that the bank is

carrying as an asset any worthless paper or other property, or that any
asset should be charged to profit and loss and not included in the assets

and the directors at the meeting aforesaid shall fail to order
such assets charged to profit and loss, or if the Superintendent of Banks
shall ascertain from any examination or otherwise that any bank continues to carry as assets any worthless paper or other property which
should be charged to profit and loss, the Superintendent shall order the
bank to collect or charge to profit and loss all such worthless assets at
once, and upon failure to comply with such order, may take possession
of such bank as in other cases provided. (Acts 1919, p. 195.)
of said bank,

— The

board of directors at their first
meeting after the annual election shall elect one of their number presi13-2009. Officers; election, etc.

§
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one or more vice presidents, a cashier, and
such other officers and agents as may be provided by the bylaws or as
may be required for the prompt and orderly discharge of the business of
the bank. Immediately upon their election, a list, giving the names and
addresses of the officers elected, certified under the seal of the bank, shall
be transmitted to the Superintendent of Banks and be kept on file by
him. The Superintendent of Banks shall be notified immediately of any
changes in the officers of the bank occurring after the annual election.
Any bank failing to transmit to the Superintendent of Banks a list of
officers elected at the annual meeting, or any changes which may occur
in said list, shall be subject to the same penalty as is provided in section
13-505 for failing to transmit its report made subject to call of the Superintendent of Banks. (Acts 1919, p. 195 1922, p. 67.)
dent.

shall also elect

;

Bonds

—The

board of directors shall require the
cashier and any and all other officers and employees having the care,
custody, control, or handling of any of the funds of the bank, to give bond
with a regularly incorporated surety company, qualified to do business
in the State, as surety, in such amount as the board shall fix, the premium
on such bond to be paid by the bank. Such bonds shall be held by such
custodian as the board of directors may designate. The amount of the
bonds of the cashier and other officers and the conditions thereof shall
be subject to the approval of the Superintendent of Banks. Acts 1919,
13-2010.

p.

of officers.

196; 1920, p. 107; 1922, p. 68.)
Cross-reference.

13-2011.

— Penalty for violation of charter by bank

Borrowing

by permission

for personal use

of directors prohibited.

by

officers

— No

officers, see § 13-9912.

and employees except

officer,

director, agent, or

employee of any bank shall use or borrow directly or indirectly for himself, or for any firm or partnership of which he is a member, any money
or other property belonging to any bank of which he is such officer, director, agent or employee without the express authority and permission
previously obtained of a majority of the directors or of the members of
a committee of the board of directors authorized to act, which permission

by the written signatures of such directors, the borrower not voting or participating in any way in passing upon any loan
or discount in which he may be interested. (Acts 1919, p. 196; 1920,
shall be evidenced

p. 108.)

Cross-reference.

13-2012.

—Violation

Loans

of this section, see

13-9921.

§

to officers, agents, or employees.

— No bank shall

lend

any officer, director, agent, or employee any amount whatever except
upon good collateral or other ample security and no such loan shall be
made until after it has been approved by a majority of the directors, or
by the members of a committee of the board of directors authorized to
;

act, as in the

preceding section provided. (Acts 1919,

Cross-reference.

13-2013.

—Violation

Loans by bank,

p. 196.)

of this section, see § 13-9922.

limit of.

—No bank shall be allowed to lend to

any one person, firm, or corporation more than 20 per cent, of its capital
and unimpaired surplus; and no loan shall be made in excess of 10 per
cent, of the capital and surplus, except upon good collateral or other ample
security and with the approval of a majority of the directors, or of a com*
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mittee of the board of directors authorized to act, which approval shall
be evidenced by the written signature of said directors or the members

In estimating loans to any person, all amounts loaned
to firms and partnerships of which he is a member shall be included:
of said committee.

Provided, however, that a bank

may buy from

or discount for any per-

exchange drawn in good faith against
actually existing values, or commercial or business paper actually owned
by the person negotiating the same, in addition to loans directly made to
the person, firm, or corporation selling the same, such purchase or discount not to exceed 20 per cent, of the capital and surplus, and if in excess of 10 per cent, of the capital and surplus, to be approved in writing
by a majority of the directors, or by a committee of such board authorized to act: and Provided, that the limit of loans herein fixed shall not
apply to bona fide loans made upon the security of agricultural, manufactured, or industrial products or live stock having a market value and
for which there is ready sale in the open market, title to which by appropriate transfer shall be taken in the name of the bank, and which shall be
secured by insurance against loss by fire, with policies made payable to
the bank, where no more than 80 per cent, of the market value of such
products shall be loaned or advanced thereon. In all such cases a margin of 20 per cent, between the amount of the loan and the market value
of the products shall at all times be maintained (except where products
are intended for immediate shipment) and the bank shall have the right
to call for additional collateral when the difference between the market
value and the amount loaned shall be less than 20 per cent., and in the
event of the failure to comply with such demand, to immediately sell all
or any part of such products in the open market and pay the amount of
the loan and the expenses of sale, and the balance to the borrower and
son, firm, or corporation, bills of

;

:

Provided, that the limit herein fixed shall not apply to loans fully secured

by bonds or

certificates of

indebtedness of the United States, or of this

State, or of the several counties, districts, or municipalities thereof

which

have been duly and regularly validated as provided by law. Liabilities
arising to the makers and indorsers of checks, drafts, bills of exchange,
received by the bank on deposit, cashed, or purchased by it, shall not in
any way be considered as borrowed money or loans. It shall be the duty
of the Superintendent of Banks to order any loans in excess charged to
profit and loss, provided in his opinion such excess is not well secured;
and if such reduction shall not be made within 30 days after such notification, to proceed as in other cases provided for violation of the orders
of the Superintendent.

(Acts 1919,

p. 196; 1922, p.

68; 1927, p. 201.)

13-2014. Liability of directors for allowing loans exceeding limit.

any bank who

—The

approve or permit any loan to be made
be personally and individually
liable and responsible to the bank for such loan in the event the same
shall not be paid by the borrower: Provided, however, that any director
who shall not have voted in favor of such loan may have his dissent or
disapproval thereof entered upon the minutes at the meeting at which
directors of

shall

in excess of the limit herein fixed shall

said loan

is

authorized, or at the next meeting held after he has discov-

ered that such loan has been made, in which event he shall be relieved
of liability therefor. (Acts 1919, p. 198.)
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Loans on real estate, limit of.
business and receiving: deposits subject
13-2015.
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—No bank doing a commercial
to check, shall lend

upon

real

estate held as an investment, or for the purchase of real estate, or the

more than 50 per cent, of the fair market value of
such real estate; and the aggregate amount of such loans shall at no time
exceed the amount of its savings and time deposits: Provided, that this
improvement

thereof,

section shall not apply to temporary loans or regular commercial trans-

actions secured in whole or in part by real estate, nor to any loan which
shall

have been made prior to August

16, 1919.

(Acts 1919,

p. 198.)

—

and employees for. Any officer or employee of any bank who shall permit any customer of the bank
to overdraw his account or who shall pay any check or draft, the paying
of which shall overdraw any account, unless the same shall be authorized
by the board of directors, or by a committee of such board authorized to
act, shall be personally and individually .liable to such bank for the
13-2016. Overdrafts, liability of officers

amount

of such overdraft.

(Acts 1919,

p. 199.)

—

Loans upon collateral. No bank shall lend more than 30 per
cent, of its capital and unimpaired surplus on the stock of any corporation, although such stock may be pledged to it by several separate borrowers, and where loans are made direct to the corporation, without am13-2017.

ple security, these direct loans shall be included in such total of 30 per
cent.

Xo bank

by the
held by it as

poration
tion

if

make a loan secured by the stock of another cormaking of such loan the total stock of such corpora-

shall

collateral will exceed in the aggregate 20 per cent, of

the capital stock of such corporation.

(Acts 1919,

p. 199.)

—

No bank shall issue any
exchange
for lawful money of the United
certificate of deposit except in
checks,
bills
exchange which are the actual
for
drafts,
or
of
States, or
equivalent of such money, and both the certificates of deposit and the
register or stubs in the book from which the certificates are taken shall be
signed by one officer of the bank and countersigned by another officer
or bonded employee thereof. (Acts 1919, p. 199; 1920, p. 107; 1922, p. 70.)
13-2018. Certificates of deposit, issuance of.

13-2019. Interest to be charged.

—Any bank may take, receive, reserve

and charge on any loan or advance of money or forbearance to enforce
the collection of money, interest at not exceeding eight per cent, per annum. (Acts 1919, p. 199.)
Cross-reference.

Chapter

— Interest and usury generally, see Title

57, Interest

and Usury,

57-1.

—

and domestic acceptances. A bank may accept
drafts or bills of exchange drawn upon it having not more than six
months' sight to run, which grow out of transactions involving the importation or exportation of goods; or which grow out of transactions involving the domestic shipment of goods, provided shipping documents
conveying or securing title are attached at the time of acceptance; or
which are secured at the time of acceptance by a warehouse receipt or
other such document conveying or securing title covering readily marketable staples. No bank shall accept, whether in a foreign or domestic
transaction, for any one person, company, firm, or corporation to an
amount equal at any time in the aggregate to more than ten per cent, of
13-2020. Foreign
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paid-up and unimpaired capital stock and surplus unless the ban/:
secured either by attached documents or by some other actual se< irity
growing out of the same transaction as the acceptance and no bank shall
its

an amount equal at any time in the aggregate to n.
than one-half of its paid-up and unimpaired capital stock and surp!
Provided, however, that any bank which is a member of the Federal Reserve System may, when so authorized by the Federal Reserve Board,
accept such

bills to

and under the regulations prescribed by

it,

accept such

bills to

an amount

not exceeding 100 per cent, of its paid-up and unimpaired capital stock
and surplus, but the aggregate of acceptances growing out of domestic
transactions shall in no event exceed 50 per cent, of such capital and surplus.

(Acts 1919,

Cross-reference.

p. 199.)

— Bills

of exchange, generally, see Title 14,

Bills

and Notes,

Chapters 14-10 to 14-16.

13-2021.

Loans upon or purchase

of

bank

stock.

— No bank shall make

any loan or discount on the security of the shares of its capital stock,
nor be the purchaser or holder of any such shares, unless such security
or purchase shall be necessary to prevent loss upon a debt previously
contracted in good faith, and said stock so purchased or acquired shall
within six. months of the time of its purchase be sold and disposed of at
public or private sale. The limit of time, however, may be extended by
the Superintendent of Banks, if in his judgment it is for the best interest
of the bank that such extension be granted, but in no case shall such time
be extended longer than 12 months from the time of the purchase of the
same by the bank. (Acts 1919, p, 200.)
13-2022. Unauthorized investments.

—No bank

employ or invest
any industrial, mer-

shall

funds in the purchase or holding of the stock of
cantile or mining corporation, or in the purchase or handling of merchandise, farm or manufactured products, except to secure a debt previously contracted in good faith, and if any such stocks, merchandise, or
products are purchased to protect the bank from loss, the same shall be
disposed of at public or private sale within six months after receiving the
same, or the same shall be charged to profit and loss and not carried as
assets by the bank. The limit of time, however, may be extended by the
Superintendent of Banks, if in his judgment it is for the best interest of
the bank that such extension should be granted. Nothing in this section
is to be construed as applying to trust companies or savings banks doing
(Acts 1919, p. 200.)
a trust or savings business.
its

—

and investment securities. No bank
shall subscribe for, purchase, or hold stock in any other bank, except
stock in the Federal Reserve Bank of Atlanta, necessary to qualify for
membership therein, nor in any other corporation unless the same shall
have been transferred to it in satisfaction of a debt previously contracted,
or shall have been purchased at a sale under a power contained in a note
or other instrument by which it was pledged to the bank or under a judgment or decree in its favor, and all such stock shall be disposed of by the
bank within six months, unless the Superintendent of Banks shall extend
the time for good cause shown nor shall a bank purchase or hold any
bonds or debentures except such as are classed as investment securities,
13-2023. Purchase, etc., of stocks

;

:

§
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and the buying- and selling of such securities shall be limited to buying
and selling without recourse marketable obligations upon which there
has never been a default, evidencing indebtedness of any person, partnership, association, or corporation in the form of bonds, notes and/or
debentures, commonly known as investment securities, under such regulations as may be prescribed by the Superintendent of Banks. The total
amount of such investment securities shall at no time exceed 25 per cent,
of the capital and unimpaired surplus of such bank; but this limitation
as to the amount shall not apply to obligations of the United States, of
this State, or of the several counties, districts, or municipalities thereof

which have been validated as provided by law. Nothing in this section
is to be construed as applying to savings banks doing a savings business
only

Provided, that this section shall not apply to securities actually

:

owned January

1,

1920: Provided, further, that any

bank may subscribe

an agricultural credit corporation duly organized
under the laws of this State having authority to make loans to the farmers of this State for agricultural purposes and to rediscount the same
with the Intermediate Credit Bank of Columbia, but no bank shall subscribe for or purchase stock in more than one such corporation, nor invest therein more than 10 per centum of its capital, and no such subscription or purchase shall be made until first approved by the Superintendent
of Banks. (Acts 1919, p. 201; 1924, p. 76; 1927, p. 203.)
for or purchase stock in

—

which banks may hold real estate. Any bank
may purchase, hold and convey real estate for the following purposes
13-2024. Purposes for

only

such as shall be necessary for the convenient transaction of
its business, the amount of which, including its furniture and fixtures,
shall not exceed one-third of the paid-in unimpaired capital and surplus
Provided, that the Superintendent of Banks may, upon application by
any bank, in his discretion, allow a greater sum invested; second, such
as shall be conveyed to it in satisfaction of debts previously contracted
in the course of its business third, such as it shall purchase at sales under judgments, decrees, or mortgage foreclosures under securities held
by it; but a bank shall not bid, at any such sale, a larger amount than
:

First,

;

and expenses. No real estate acthe cases contemplated in the second and third subsections

sufficient to satisfy its debts, costs

quired in

above

shall be held for a longer period than five years unless the time

extended by the Superintendent for cause shown: Provided,
that this section shall not apply to any banking house, furniture or fixtures actually owned at the date of the approval of this law: Provided,
further, that nothing contained in this section shall apply to savings
banks doing only a savings business. (Acts 1919, p. 202.)
shall be

13-2025. Restriction of bank's indebtedness.

—No

bank

shall at

any

time be indebted to an amount exceeding double the amount of its capital stock actually paid in and remaining undiminished by losses or otherwise, plus the

amount

of the

unimpaired surplus and undivided

profits,

except on account of the following:
First.

Moneys deposited with

or collected by the bank.

exchange or drafts drawn against money actually
on deposit to the credit of the bank or due thereto.
Second.

Bills of
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Third.

Liabilities to the stockholders of the

§ 13- 2

bank

for dividends

and

reserve profits.

Fourth.
Fifth.

Sixth.

Commercial paper rediscounted.
Acceptances as herein authorized.
Liabilities incurred

by the bank on account

of the indorsement

and bills of exchange, received by the bank on deposit,
cashed or purchased by it, and indorsed by the bank:

of checks, drafts,

Provided, however, that in case of temporary emergency, or to pay its
depositors, temporary loans, in excess of the amount hereinabove fixed,

may

be made, when approved in advance by the Superintendent of
Banks. (Acts 1919, p. 202.)
13-2026. Purchase of bank's obligations.

— No bank, nor any

of its di-

rectors, officers, agents or employees, shall directly or indirectly pur-

chase or be interested in the purchase of any promissory note, certificate
of deposit, or other evidence of debt issued by it, for a less sum than

appear on the face thereof to be due thereon Provided, that a bank
may discount its unmatured obligations at not more than the legal rate,
which obligations shall be canceled and satisfied forthwith. (Acts 1919,
shall

:

p. 203.)

Cross-reference.

—Violation

of this section, see

§

14-9923.

— Every

bank whose deposits are subject to check
shall at all times maintain a reserve of 15 per cent, of the amount of its
demand deposits, and five per cent, of the amount of its savings and time
deposits.
Savings banks and trust companies whose deposits are not
13-2027. Reserve.

subject to check without notice shall maintain a reserve of five per cent.
of the

amount

money

of the

of their deposits.

Such reserve

shall consist of lawful

United States, gold certificates, silver certificates, Federal
Reserve or national bank notes, in the office and vaults of the bank, and
of moneys on deposit subject to call with other banks or bankers, such
banks or bankers to be approved by the Superintendent of Banks Provided, that the reserve against savings and time deposits may be invested in bonds of the United States or of this State, at the market
value thereof: Provided, that any bank which is a member of the Federal Reserve System may in lieu of the reserve herein required keep and
maintain such reserve as is required under the Acts of Congress relating to Federal Reserve banks. Demand deposits within the meaning of
this section shall comprise all deposits payable within 30 days, and time
deposits shall comprise all deposits payable after 30 days, and all savings accounts and certificates of deposit which are subject to not less
than 30 days' notice before payment: and Provided, that a bank shall
have the right to pay checks drawn upon it when presented by any bank,
banker, trust company, or any agent thereof, either in money or in
exchange drawn on its approved reserve agents, and to charge for such
exchange not exceeding one-eighth of one per cent, of the aggregate
amount of the checks so presented and paid. (Acts 1919, p. 203; 1920,
:

p. 107.)

shall fall
five

—Whenever the reserve

any bank
below the amount of 15 per cent, of its demand deposits and
per cent, of its savings and time deposits not subject to check and

13-2028. Reserve not maintained.

of

5
c
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any savings bank or trust company whose deposits are not subject to check shall be below five per cent, of its deposits, such bank, savings bank or trust company shall not increase its
liabilities by making any new loans or discounts otherwise than by discounting or purchasing bills of exchange at sight, nor shall any dividend
be declared out of the profits of such bank, savings bank, or trust company, until the required proportion between the aggregate amount of its
deposits and the amount to be held as a reserve has been restored. The
Superintendent of Banks may notify any bank, savings bank or trust
company, whose reserve shall be below the amount required to be kept
on hand, to make good such reserve; and if such bank, savings bank or
trust company shall fail within 30 days thereafter to make good its
reserve, the Superintendent of Banks may take charge of the business
and assets of said bank, savings bank or trust company, as in other cases

whenever the reserve

of

herein provided. (Acts 1919,
13-2029. Dividends

p. 204.)

and surplus.

—The directors of any bank may,

nually, semiannually, or quarterly, declare a dividend of so

much

anof

bank as they may deem expedient; but such bank
before the declaration of any dividend, carry 25 per cent, of its net

the net profits of the
shall,

preceding dividend to its surplus until the
20
per
Each bank shall reto
cent, of its capital.
port to the Superintendent of Banks, within 10 days after declaring and
at least 10 days before paying any dividend, the amount of such dividend and the amount of net earnings in excess of the dividend and
amount carried to the surplus. Such reports shall be attested by the
oath of the president or cashier of the bank. (Acts 1919, p. 204.)
profits

earned since

surplus shall

its

last

amount

—

Unearned dividends prohibited. No bank shall withdraw or
permit to be withdrawn either in the form of dividends or otherwise any
portion of its capital nor reduce its surplus below 20 per cent, of its
If losses have been sustained at any time by such bank equal to
capital.
or exceeding its undivided profits then on hand, no dividends shall be
declared, and no dividends shall ever be declared by any bank to an
amount greater than its undivided profits then on hand, deducting therefrom its losses and bad debts. All debts due to any bank on which interest is past due and unpaid for a period of 12 months, unless the same
13-2030.

are well secured or in process of collection, shall be considered bad debts

within the meaning of this section. (Acts 1919,
Cross-reference.

—Penalty for violation

p. 205.)

of this section, see

§

13-9925.

13-2031. Dividend in excess of one-half of net earnings f when losses
reduce surplus. Any losses sustained by any bank in excess of its un-

—

may

be charged up to its surplus account: Provided,
that its surplus shall thereafter be reimbursed from its earnings, and no
dividend shall be declared or paid by any such bank in excess of one-

divided profits

half of its net earnings until its surplus shall be fully restored to its

former amount.

(Acts 1919,

p. 205.)

13-2032. Calculation of profits.

— Interest

unpaid, although due or accrued on debts owing to the bank, shall not be included in the calculation of its profits previous to a dividend, unless such interest be accrued

upon loans secured by

collaterals as provided for

by

this Title.

The un-

:
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divided profits from which alone a dividend can be made, shall be
tained by charging in the account of profit and loss and deducting from
the actual profits
1.

All expenses paid or incurred, both ordinary and extraordinary, in-

cluding taxes, attending the management of the affairs of the bank, and
the transaction of its business.
2.

The

3.

All losses sustained by

interest paid, or then
it.

due and accrued, on debts owing by

it.

In the computation of such losses, there

owing to the bank which shall have been due,
12 months, and upon which no interest shall have been

shall be included all debts

without suit for
paid during that period, except such debts as in the opinion of the
perintendent are well secured. There shall also be included in such
computation all debts due the bank on which judgment shall have been
recovered, which judgment shall have remained for more than one year
unsatisfied, and on which no interest shall have been paid during that
period. (Acts 1919, p. 205.)

bank
any other party and

—When

any bank is inshall deposit with such party any comdebted to
mercial paper or papers as collateral for its debt, and such collateral
shall be afterwards sent back to the bank in order that it may be collected and the funds remitted by the bank to the creditor, the holder of
the bona fide receipt of the bank for such paper to be so collected shall,
after any such collections are made, but not paid over, have a lien against
the assets of the bank to the extent of such funds as have been actually
collected by the bank, and such lien shall rank with other liens according to date and shall attach from the date of the collection of any such
fund by such bank. (Acts 1919, p. 206.)
13-2033. Lien against

for collaterals.

—

on bank's assets when checks are not remitted. When
any bank, or any officer, clerk, or agent thereof, receives by mail, express
13-2034. Lien

or otherwise, a check,

bill

of exchange, order to remit, note, or draft for

with request that remittance be made therefor, the charging
of such item to the account of the drawer, acceptor, indorser, or maker
thereof, or. collecting any such item from any bank or other party, and
failing to remit therefor, or the nonpayment of a check sent in payment
therefor, shall create a lien in favor of the owner of such item on the
assets of such bank making the collection, and such lien shall rank with
other liens, according to date, and shall attach from the date of the
charge, entry or collection of any such funds. (Acts 1919, p. 206.)
collection,

Cross-reference.
assets, see

13-2035.

§

—Deposit of public funds as creating superior

lien against bank's

89-813.

Due

diligence on part of

bank

in collecting.

—When a check,

instrument is deposited in a bank for
credit, or for collection, it shall be considered due diligence on the part
of the bank in the collection of such check, draft, note or other negotiable
instrument, so deposited, to forward and route the same without delay
in the usual commercial way, according to the regular course of business of banks, and the maker, indorser, guarantor, or surety of any
check, draft, note, or other negotiable instrument so deposited shall be
draft, note, or other negotiable

liable to the

bank

until actual final

payment

is

received; and

when

a

§
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any check, draft, note, or other negotiable
instrument and forwards same for collection as herein provided, it shall
be liable only after actual final payment is received by it, except in case
of want of due diligence on its part as aforesaid. (Acts 1919, p. 207.)

bank receives

for collection

Forwarding check

13-2036.

direct to payor.

—Any bank, or banker,

re-

ceiving for collection or deposit, any check, note or other negotiable in-

strument drawn upon or payable at any other bank, located in another
city or town, whether within or without this State, may forward such
instrument for collection directly to the bank on which

which
payor

it

is

shall

because of

it is

drawn or

at

made payable and such method of forwarding direct to the
be deemed due diligence and the failure of such payor bank,
its

insolvency or other default, to account for the proceeds

thereof, shall not render the forwarding

bank

liable therefor

;

provided,

however, such forwarding bank shall have used due diligence in other respects in connection with the collection of such instrument. (Acts 1919,
p. 207.)

13-2037. Certifying checks.

—No check

be certified except by the

shall

president, a vice president, cashier, or an assistant cashier of a bank.
shall be unlawful to certify

any check,

draft, or order

It

upon the bank,

unless the drawer of such check, draft, or order has on deposit with the

bank, at the time such check, draft, or order

money

amount

equal to the

certification shall

is certified,

an amount of

specified in such check, draft or order.

Such

be entered on the face of such check, draft, or order,

and the check, draft or order so certified shall be charged against the
drawer's account immediately. Any check certified by a proper official
shall be a good and valid obligation against the bank; but the act of any
officer in violation of this section shall subject

vided in this Title. (Acts 1919,

— Penalty

Cross-references.
of certification, see

§

14-1705.

him

to the penalties pro-

p. 207.)

for violation of this section, see § 13-9927.
Check defind, see § 14-1703.

Effect

—

Membership in Federal Reserve bank. Banks are authorized and empowered to subscribe for stock and become members of the
Federal Reserve bank of the district to which they properly may be assigned by the Federal Reserve Board, in accordance with the Acts of
Congress regulating Federal Reserve banks, and any bank becoming
13-2038.

member

conform to the requirements and
regulations of such Federal Reserve bank and of the Federal Reserve

such

shall be authorized to

Board. (Acts 1919,
13-2039.

made, or

Payment

shall

p. 208.)

—When a deposit has been

two names.
hereafter be made, in any bank
of deposits in

in the

names

of

two

per-

payable to either or the survivor, such desons, payable
posit, or any part thereof, or any interest or dividend thereon, may be
to either, or

paid to either of said persons, whether the other be living or not; and
the receipt or acquittance of the persons so paid shall be a valid and sufficient release

(Acts 1919,

and discharge to the bank

p. 208.)

for

any payment so made.
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Check

13-2040.

§ 13-2044

or bankrupt or insane depositor.—-\

of deceased

death or bankruptcy of a depositor

unknown

to the

bank

shall not re-

voke a check given by him, and a bank shall be authorized to pay through
regular channels a check regularly drawn upon it by a depositor therein,
notwithstanding the death or bankruptcy of such depositor unknown to

A

bank paying the check of an
insane depositor in good faith and without notice or knowledge of the
insanity of such depositor shall be protected in so doing and may lawthe bank at the time of such payment.

charge such check to the account of such depositor. (Acts 1919,

fully

p. 208.)

by minors.

13-2041. Deposits

money

in

bank

—A

minor shall be allowed to deposit
own name, and the money so deposited shall not

in his

be subject to the control of his parent, guardian, or trustee, but

drawn
were

or checked out

(Acts 1919,

of full age.

20-201.

as

p. 208.)

—

by agent,

13-2042. Deposit

be

though he

As a general rule a minor's contracts are voidable,
Control of infants' earnings generally, see §§ 53-507, 74-108.

Cross-reference.
§

by the minor depositing the same

may

trustee,

or

other fiduciary.

see

—Whenever

any agent, administrator, executor, guardian, trustee, either express or
implied, or other fiduciary whether bona fide or mala fide shall deposit
any money in any bank to his credit as an individual, or as such agent,
trustee, or other fiduciary, whether the name of the person or corporation for

bank

whom

he

acting or purporting to act be given or not, such

is

shall be authorized to

thereof,

upon the check

pay the amount

with the name in which such deposit

entered, without being accountable in

cestui

que

trust, or other

or interested in the

any part

such agent, administrator, executor, guardian,

of

trustee, or other fiduciary, signed

was

of such deposit or

any way

person or corporation

amount

to the principal,

who may

be entitled to

so deposited.

Nothing herein contained

shall

prevent the person or corporation

claiming the beneficial interest in or to any deposit in any bank from
resorting to the courts to subject such deposit, provided such action

is

brought and served before such deposit is paid out, and to any action
brought for this purpose both the bank and the depositor shall be necessary parties defendant. (Acts 1919,
13-2043.

made

Payment

p. 209.)

of deposits in trust.

—Whenever any

deposits shall

any bank by any person in trust for another, and no other or
further notice of the existence and terms of a legal and valid trust shall
have been given in writing to the bank, in the event of the death of the
trustee, the same, or any part thereof, together with the dividends or
be

in

interest thereon,

may

made. (Acts 1919,
13-2044.

be paid to the person for

whom

was

p. 209.)

Forged or raised checks.

—No bank which

good faith has
a depositor, any money on a forged

and charged to the account of
or raised check issued in the name of the depositor

paid,

depositor for the

said deposit

amount paid

in

shall be liable to said

thereon, unless, (1) within 60 days after

§
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the return to the depositor of the voucher representing such payment,
-

the depositor shall notify the bank that the check so paid

was forged

or

voucher has not been returned to the depositor, within 60 days after notice shall have been given by the bank
to the depositor to have his pass book balanced and to call for his vouchThe notice herein referred to may be given by mail to said deers.
raised, or, {2) in the event the

positor at his last
Cross-reference.

known

address. (Acts 1919, p. 209.)

— Forgery

and counterfeiting, see Title

26,

Crimes and Punish-

ment, Chapter 26-39.

13-2045. List of stockholders; inspection; sending to Superintendent
of Banks.

— The

president and cashier of every bank shall cause to be

where its business is transacted, a full and
correct list of the names and residences of all the stockholders in the
bank, with the number of shares held by each, respectively. Such list
shall be subject to the inspection of all stockholders of the bank during
business hours of each day in which business may be legally transacted.
A copy of such list, verified by oath of such president or cashier, shall be
transmitted on the first Monday in July of each year to the Superintendent of Banks, such copy list also to be subject to inspection as herekept at

all

times, in the office

inabove provided. (Acts 1919,

p. 210.)

13-2045. Transfers, etc., after or in contemplation of insolvency.

—All

transfers of notes, bonds, bills of exchange, or other evidences of debt

owing

any bank, or deposits to its credit all assignments, mortgages,
conveyances or liens all judgments or decrees suffered or permitted
against it; all deposits of money, bills or other valuable things for its use,
or for the use of its stockholders or creditors and all payments of money,
to

;

;

;

either after insolvency or in contemplation of insolvency, with a

prevent application of

its

assets in the

manner prescribed

view to

in this Title, or

with a view to the preference of one creditor over another, shall be null
and void, provided such acts enumerated were committed within three

months

prior to the failure of such bank. (Acts 1919, p. 210.)

Cross-reference.

— Preferences

and assignments for benefit of creditors, see

§§ 28-301 to 28-320.

13-2047. Savings deposits; regulations; limitations.

— Sums

deposited

with any savings bank and savings deposits taken by any bank doing
both a commercial and savings bank business, together with interest
credited thereto, shall be repaid to the depositors, respectively, or to their

demand, in such manner and at such times and
after such previous notice and under such regulations as the board of directors of such bank shall prescribe, and interest thereon shall be credited
at such times and at such rate and under such regulations as may be
prescribed by said board of directors. The rules and regulations adopted
by board of directors governing deposits shall be printed in the pass
books or other evidences of deposit furnished by such bank, and shall be
evidence between the bank and the depositors holding the same of the
terms upon which the deposits therein acknowledged are made. A bank
receiving saving! deposits may limit the aggregate amount which any
legal representatives, after

1
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one person,
it

firm, association or corporation

may deem

expedient to receive, and

and may

may

may

r
§ 13-2

deposit to such

sum

5

as

in its discretion refuse to

any time return

any deposit,
all or any part of any
deposit with the interest accrued thereon, according to the rules
regulations adopted by said bank. Where a bank does both a coffl]
ceive

also at

;

cial

and savings business separate records

deposits.

(Acts 1919,

13-2048.

Payment

shall be kept of its savings

p. 210.)

of deposit of deceased depositor.

— Upon

the death

any person intestate, having a deposit in a bank of not more than
(a; to
$300, such bank shall be authorized to pay over such deposit:
the husband or wife of the depositor; (b) if no husband or wife, to the
children; (c) if no children, to the father if living; if not, to the mother
of the depositor; (d) if no children or parent, then to the brothers and
of

The receipt of such person or persons shall be
acquittance
to the bank and relieve it of all liability to
a full and final
the estate, of said deceased depositor or the representative thereof should
sisters of the depositor.

one be appointed.

(Acts 1919,

p.

211

;

1927, p. 204.)

—

Cross-references. Paying wages of deceased employees to widows, minors or
guardian, see §§ 66-103 'to 66-105. Deposit of decedent exempt from garnishment,
see § 46-212.. Payment upon death of joint depositor, see § 13-2039.

13-2049. Stale checks.

—Where a check or other instrument payable on

any bank or trust company doing business in this State is not
presented for payment within six months from the date thereof, the same
shall be regarded as a stale check, and the bank or tiust company upon

demand

at

which the same is drawn may refuse payment thereof unless expressly
instructed by the drawer or maker to pay the same, and no liability shall
be incurred to the drawer or maker for dishonoring the check or other
instrument by such nonpayment. (Acts 1927, p. 205.)

—

Stop-payment orders to be renewed. No revocation, countermand, or stop-payment order, relating to the payment of any check or
draft against an account of a depositor in any bank or trust company,
shall remain in effect for more than 90 days after the service thereof on
the bank or trust company, unless the same be renewed, which renewals
shall be in writing and shall be in effect for not more than 90 days from
the date of the service thereof on the bank or trust company, but such
renewals may be themselves renewed from time to time. All notices
affecting checks or drafts of any bank or trust company, upon which
revocation, countermand, or stop-payment orders have been made, shall
not be deemed to continue in effect for more than 90 days, unless renewed in writing, which renewal shall not continue in effect for more
13-2050.

than 90 days from the date of the service thereof on the bank or trust

company. (Acts 1927,

p. 204.)

13-2051. Stock certificates to be receipted for.

—All

certificates of stock

issued by any bank both at the time of the organization thereof and

upon

each reissue thereof shall be receipted for in ink upon the stub on the
stock certificate book from which said certificates are taken, by the per-

son to

whom

1922, p. 70.)

such stock

is

issued or his duly authorized agent. (Acts
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Sec.

Giving notice of examination.
Disclosing" condition of bank.
False report of examination by
examiner.
Neglect and misconduct of
Superintendent, examiner or

13-9920.

13-9921.
13-9922.

Embezzlement.
Borrowing by officers, directors, and employees.
Loans to officers, directors,
and employees.

Bank

13-9924.

officers purchasing its
paper at discount.
Purchasing shares with capi-

intendent or examiners.
Opening bank without permit.

13-9925.

Unearned dividends and mis-

13-9908.

False statement of condition.

13-9926.

use of capital.
Overissue of capital stock.

13-0909.

13-9^27.

Certifying checks.

13-9910.

False oath.
False entries.

13-9928.

13-9911.

Refusing to make statements.

13-9912.

Bank

Receiving deposits after insolvency.
Certain transfers, etc., of stock,

13-9923.

clerk.

13-9905.

False expense account.

13-9906.

Loans or

13-9907.

tal stock.

gratuities to Super-

the

violating

officers

13-9929.

etc.,

charter.
13-9913.

Presumption

against

officers

13-9914.

violating charter.
Falsely representing

capital

13-9930.

Failing to comply with law as
constituting misdemeanor.

13-9931.

Libel of bank.
Slander of bank.
Check or draft without funds.
Private banker using unauthorized name, signs, etc.
Stockholder failing to give no-

13-9932.

stock.
13-9915.

Falsely

13-9916.

Concealing loans.

13-9917.

Commissions

advertising that
posits are insured.
to

de-

13-9933.

13-9934.

on

officers

13-9935.

tice of
pledgee.

loans.
13-9918.

Misappropriation byofficers,

di-

m

assessment

to

-

13-9936.

Criminal violations to be submitted to grand juries.

Overdrafts of officers, agents
and employees.

13-9937.

Punishment prescribed

rectors,

agents,

or

e

ployees.
13-9919.

fraudulent.

13-9901. Giving notice of examination.

—Any Superintendent of Banks,

assistant superintendent, examiner, or office assistant,
to the visitation of

any bank

for vio-

lating Title.

who

shall,

previous

for regular examination, give notice or in-

formation, directly or indirectly, to

any

officer,

director, agent, repre-

or employee of such bank, as to the time when the same will
be visited for examination, shall be guilty of a misdemeanor: Provided,
sentative,

that this section shall not apply to special examinations

made

quest of any bank or on motion of the Superintendent.

at the re-

(Acts 1919,

p. 212.)

Cross-reference.

— See

§

13-408.

13-9902. Disclosing condition of bank.

—Any Superintendent of Banks,

assistant superintendent, examiner, or office assistant,

who

shall

know-

ingly and wilfully disclose the condition and affairs of any bank ascer-

tained by examination, except to the extent authorized

by law,

shall be

guilty of a misdemeanor. (Acts 1919, p. 212.)
Cross-reference.

— See

§

13-409.

by examiner.
make report as

13-9903. False report of examination

ent of Banks, or examiner,

who

shall

examination made by him, which

is

— Any

Superintend-

to the result of

knowingly and wilfully

any

false, shall

be punished by confinement and labor in the penitentiary for not less
than one year nor more than five years. (Acts 1919, p. 212.)
Cross-reference.

— See

§

13-316.
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13-9904. Neglect

and misconduct

§

1

3-9909

examiner or

of Superintendent,

clerk.

— Any

Superintendent of Banks, assistant superintendent, examiner, or
office assistant, who shall wilfully neglect to perform any duties requi
of him by law or who shall knowingly and wilfully make any false Statement of or concerning any bank, or who shall be guilty of any misconduct or corruption in office, shall be punished as for a misdemeanor, and
upon conviction shall be removed from office by the Governor. (Acts
1919, p. 212.)

Cross-reference.— See §§ 13-302, 13-310.

13-9905. False expense account.

— Any

Superintendent of Banks, assistant superintendent, or examiner who shall knowingly and wilfully
render a false account of expenses paid by him in the discharge of his
duties shall be guilty of a misdemeanor. (Acts 1919, p. 212.)
Cross-reference.

— See

§

Loans or
bank, nor any officer,

13-313.

gratuities

13-9906.

director or

to

Superintendent or examiners.

— Xo

make any

loan,

employee thereof

shall

or grant any gratuity to the Superintendent of Banks, the assistant su-

perintendent or any bank examiner, nor shall the Superintendent of
Banks, the assistant superintendent or any examiner accept any loan or
gratuity of any kind from any bank, or from any officer, director or em-

ployee thereof, nor accept any employment from, or perform any service

any officer, director or employee
thereof. Any bank officer, director or employee violating any provision
of this section shall be guilty of a misdemeanor. Any Superintendent of
Banks, assistant superintendent or bank examiner violating any of the
provisions hereof shall be guilty of a misdemeanor and shall forfeit his
office and be thereafter disqualified from holding office in the Depart-

any bank, or

for compensation, for

ment

of Banking.

(Acts 1919,

for

p. 213.)

—

Opening bank without permit. Any person who shall hereafter transact any business as an officer, director, agent, or representative
of any bank hereafter incorporated, before such bank is authorized to
transact business as a bank by the permit of the Superintendent of Banks,
13-9907.

shall

be guilty of a misdemeanor. (Acts 1919,

Cross-reference.

— See

p. 213.)

13-909.

§

13-9908. False statement of condition.

—Any

person

who knowingly

and wilfully verifies by oath or affirmation any false report of the condition of any bank, made to the Superintendent of Banks, on the call of
the Superintendent for such report, or any false report or certificate of
any other matter or thing required by this Title to be reported, shall be
punished by confinement and labor in the penitentiary for not less than
one year nor longer than five years. (Acts 1919, p. 213.)
13-9909. False oath.

or affirms falsely

—Any

person

who

when being examined under oath by

ent of Banks, or any examiner appointed
terial

wilfully and corruptly swears

by him,

in

the Superintend-

regard to any ma-

matter or thing, shall be guilty of false swearing, and upon con-

by confinement and labor in the penitentiary
than one year nor more than five years. (Acts 1919, p. 213.)

viction shall be punished
for not less

Cross-references.

— See

§

13-403.

False swearing, see §§ 26-4003, 26-4004.
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13-9910. False entries.

— Any

any bank who makes any

of

officer, director,

346
agent, clerk, or employee

false entry in a book, report, or

statement

omits or concurs in omitting to make any material
entry in its books or accounts with intent in either case to injure or defraud the bank, or any other company, firm, or person, or to deceive any
officer of the bank, or the Superintendent of Banks, or any examiner, and
of the bank, or

who

every person who with like intent aids or abets any officer, director, clerk,
agent, or employee, in making any false entry, report, or statement, or
omitting- to make any material entry on its books and accounts, shall be
punished by imprisonment and labor in the penitentiary for not less
than one year nor more than 10 years. (Acts 1919, p. 214.)
13-9911. Refusing to

make

statements.

—Any

officer,

director, agent,

employee who refuses, or wilfully and intentionally neglects to
make any report or statement of or concerning the bank of which he is
such officer, director, clerk, or employee, where such report or statement
is called for by the Superintendent of Banks, shall be guilty of a misdemeanor. (Acts 1919, p. 214.)
clerk, or

Cross-refernce.

13-9912.

— See

Bank

§

13-403.

officers violating the charter.

bank who

—Any president,

director,

be concerned in violating
any provision of the charter of said bank, shall be punished by imprisonment and labor in the penitentiary for not less than one year nor longer
than five years. (Acts 1919, p. 214.)
or other officer of any

13-9913.

Presumption against

shall violate or

officers violating charter.

— Every

presi-

any chartered bank shall be deemed to
the affairs of the bank as to enable him to

dent, director or other officer of

possess such a knowledge of

determine whether any
charter.

ing

act,

proceeding, or omission

Every president and

when such

director,

who

shall

violation shall occur, shall be

is

a violation of the

be present at a meet-

deemed

to

have concurred

therein, unless he shall at the time cause, or in writing require, his dis-

sent therefrom to be entered at large on the minutes of the board.

president and director not present at any meeting

when such

Every

violation

be deemed to have concurred therein,
the facts constituting such violation appear on the books of the bank,

shall take place, shall nevertheless
if

and he remain president or director for three months thereafter, and shall
not within that time, unless prevented by illness or other providential
cause, cause or in writing require his dissent from such illegal proceedings to be entered at large on the minutes of the board. (Acts 1919,
p. 214.)

13-9914. Falsely

representing

agent, clerk, or employee,

capital

—Any

stock

who knowingly by

officer,

letterheads,

director,

newspaper ad-

vertisements, sign, circulars, or otherwise, represents the capital stock
of

any bank

ingly

to be in excess of the capital actually paid in, or

who know-

making or publishing any written

report, ex-

makes or concurs

hibit, or

statement of

in

its affairs

or pecuniary condition, containing any

material statement therein which

is

false,

or

who knowingly

omits or

concurs in omitting any statement required by law to be contained
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by imprisonment and labor in the penitentiary
than one year nor more than five years. (Aets 1919, p. 215.;

therein, shall be punished
for not less

Cross-reference.— Sec §§ 13-908, 13-909.

13-9915. Falsely advertising that deposits are insured.

— Any

officer,

employee of any bank, who shall advertise by any office sign or upon any letterhead, billhead, blank note, receipt, certificate,
circular, or on any written or printed paper that the deposits in said bank
director, agent, or

are insured or are guaranteed, unless such deposits are in fact insu

and guaranteed in a manner satisfactory to the Superintendent of Banks
and by his express permission, shall be guilty of a misdemeanor. (Acts
1919, p. 215; 1927, p. 205.)

13-9916. Concealing loans.— Any officer, director, clerk or other

ployee of any bank

who

em-

intentionally conceals from the directors of

such bank, or from the committee to whom the directors have delegated
authority to pass on loans and discounts, any discount or loan made for
and in behalf of said bank, or the purchase or sale of any note, bill of
exchange or security, shall be guilty of a misdemeanor. (Acts 1919,
p. 215.)

—

on loans. Any officer, director,
agent, teller, clerk, or other employee of any bank who asks or receives,
or covenants or agrees to receive, any commission, emolument, gratuity, or reward, or any promise of any commission, emolument, gratuity,
or reward, or any money or property or thing of value, or of personal
advantage, for procuring or endeavoring to procure, for any person, firm,
or corporation, any loan from, or the purchase or discount of, any paper,
note, draft, check, or bill of exchange, by any such bank, shall be guilty
of a misdemeanor. (Acts 1919, p. 216.)
13-9917.

Commissions to

13-9918. Misappropriation

—Any

officers

by

officers, directors, agents,

or employees.

bank who knowingly and with intent to defraud receives or possesses himself of any of
its money or property, or who with intent to defraud omits to make on
its books of account a full and true entry of any money or property of
the bank received or possessed by him, or who with such intent causes
such omission, shall be punished by imprisonment and labor in the penitentiary for not less than one year nor more than five years. (Acts 1919,
officer, director,

agent, clerk or employee of any

v

p. 216.)

—

and employees. Any officer,
agent, director, clerk, teller, or other employee of any bank who wilfully
and knowingly, and without authority from the board of directors, overdraws his account with such bank, and thereby obtains money or funds
of any such bank, shall be guilty of a misdemeanor. (Acts 1919, p. 216.)
13-9919. Overdrafts of officers, agents

—

Embezzlement. Any officer, director, agent, clerk, or employee of any bank, who embezzles, abstracts, or wilfully misapplies,
any of the moneys, funds, securities, or credits of the bank, or who issues
or puts forth any certificate of deposit, draws any draft or bill of exchange, makes any acceptance, assigns any note, bond, draft, bill of exchange, mortgage, judgment, decree, or execution, or who makes use of
the name of the bank, in any manner, with intent in either case to injure
13-9920.
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or defraud the bank, or any person, firm or corporation, or to deceive

any officer of the bank, or the Superintendent of Banks, or any examiner,
or any person who with like intent aids or abets any such officer, director, agent, clerk, or employee in any violation of this section, shall
be punished by imprisonment and labor in the penitentiary for not less
than one year nor more than 10 years. (Acts 1919, p. 216.)
EmCross-references. — Gambling with bank officers or agents, see § 26-6406.
bezzlement, generally, see

§

26-2803.

—

Borrowing by officers, directors and employees. Any officer,
agent, or employee of any bank who shall use or borrow for himself,
directly or indirectly, or for any firm or partnership of which he is a
member, any money or other property belonging to any bank of which
13-9921.

an officer, agent, or employee, without such use or loan being approved by a majority of the directors or by the members of a committee
of the board of directors authorized to act, as provided by section 132011, or who shall in like manner procure any such loan which is not
secured in the manner provided by section 13-2012, shall be guilty of a
misdemeanor. (Acts 1919, p. 217.)
he

is

13-9922.

Loans

rector, agent, or
ficer, director,

to officers, directors,

and employees.

employee of any bank who

agent, or employee, or

who

—Any

officer, di-

any other ofdiscount any note, draft,

shall lend to

shall

or other paper for such officer, director, agent, or employee, directly or

without such loan or discount being approved by a majority
of the directors or by the members of the committee of the board of directors authorized to act as provided in section 13-2011, or who shall
make any loan to any such officer, director, agent, or employee, which is
not secured in the manner provided by section 13-2012, or who shall be
concerned in making any such loan or discount, shall be guilty of a misdemeanor. (Acts 1919, p. 217.)
indirectly,

Bank

—

purchasing its paper at discount. If any president, director, officer, or agent of any bank shall by himself or agent, or
in any other manner either for himself or for the bank, directly or fhdirectly, purchase or be interested in the purchase of any note, bill, certificate of deposit, check, or other evidence of debt issued by said bank
for a less sum than shall appear then due on the face thereof, he shall be
Provided, however, that a bank may disguilty of a misdemeanor
count its unmatured obligations at a rate not exceeding the legal rate of
discount, such obligation to be immediately canceled and satisfied. (Acts
13-9923.

officers

:

1919, p. 217.)

13-9924. Purchasing shares with capital stock.

or agent of any

bank

shall use or apply

—

If

any part

any

officer/director,

of the capital stock

such bank to the purchase of shares of its own stock, unless such purchase shall be necessary to prevent loss upon a debt previously contracted in good faith, he shall be guilty of a misdemeanor. (Acts 1919,

of

p. 218.)

.

—

Unearned dividends and misuse of capital. Any director of
any bank who concurs in any vote or act of the directors of such bank,
by which it is intended to declare a dividend, except from the net profits
13-9925.

—
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§

.

13-9930

from the business of the bank; or to divide, withdraw, or in any
manner pay to the stockholders, or any of them, any part of the capital
stock of the bank; or to purchase or reduce its capital stock, except in
pursuance of law; or to discount and receive any note or other evidence
of debt in payment of any installment of capital stock actually called in
and required to be paid, with intent to provide the means of making such
payment; or to receive or discount any note or other evidence of debt
with the intent of enabling any stockholder to withdraw any part of the
money paid in by him on any stock held by him in such bank or to apply any portion of the funds of such bank, except as allowed by law, directly or indirectly, in the purchase of shares of its own stock, shall be
guilty of a misdemeanor. (Acts 1919, p. 218.)
arising*

;

Cross-reference.

—Unearned

dividends prohibited, see

13-9926. Overissue of capital stock.

— Any

§

officer,

13-2030.

agent, or director of

any bank who knowingly and wilfully issues, participates in issuing, or
concurs in any vote of the directors to issue any increase of its capital
stock beyond the amount of the capital thereof duly authorized by or in
pursuance of law, or who knowingly or wilfully sells, or agrees to sell, or
who is interested, directly or indirectly, in the sale of any such shares of
stock of such bank, or in any agreement to sell the same, shall be guilty
of a misdemeanor. (Acts 1919, p. 218.)
13-9927. Certifying checks.

—Any

officer of a

bank certifying any check,

draft, or order in violation of the provisions of section 13-2037, shall be

guilty of a misdemeanor. (Acts 1919, p. 218.)

—When

money is deposwith any company or individual

13-9928. Receiving deposits after insolvency.

on general deposit with any bank or
doing a banking business, and such bank, or company, or individual is insolvent at the time, and such insolvency is known to the officers having
charge or control of such bank, or company, or to such individual, and
loss or injury shall result to such depositor, then such individual or such
officers having charge or control of such bank or company who, with the
knowledge aforesaid, so received such deposits, shall be punished by imprisonment in the penitentiary for not less than one year nor more than

ited

10 years. (Acts 1919, p. 219.)

—

Editorial Note. The section of this law which provided that every insolvency
of a bank should be deemed fraudulent, and which gave the defendant prosecuted
under such section the opportunity of rebutting the presumption of fraud, was
declared unconstitutional as unreasonable and arbitrary in 279 U. S. 37 {73 L.
Ed. 575; 49 Sup. Ct. Rep. 215).

13-9929. Certain transfers, etc., of stock., etc., fraudulent.

or officers of a bank, or any of them,

who

—The presi-

make, or
consent to the making of any conveyance, assignment, transfer, mortgage, or lien, with intent to hinder, delay, or defraud creditors, after indent,' directors

shall

solvency or in contemplation thereof, whether the same be made to an
innocent purchaser or to any other person, shall severally be guilty of a

misdemeanor. (Acts 1919,

comply with law as constituting misdemeanor.
employee, director or agent of any bank or any other person

13-9930. Failing to

Any

officer,

p. 219.)

—
Banks and Banking.

$ 13-9931

whether connected with said bank, or

350

who

not,

shall wilfully violate

any

of the provisions of this Title shall, unless otherwise provided in the
Title,

be guilty of a misdemeanor. (Acts 1919,

13-9931. Libel of bank.

p. 219.)

—Any person who shall publish or cause to be

published any false statement, expressed either by printing or writing,
or signs, pictures, or the like, of or concerning any bank, as to the assets

solvency or ability to meet its obligations, or as to its soundness, or who shall publish or cause to be published any other false statement so expressed, calculated to affect the
credit or standing of said bank, or to cast suspicion upon its solvency,
or liabilities of said bank, or as to

soundness, or ability to meet

its

its

deposits or other obligations, in due

course, shall be guilty of a misdemeanor. (Acts 1919, p. 220.)
13-9932. Slander of bank.

—Any person who shall falsely circulate any

make any

false oral statement as to the assets or liabilities of a
solvency
bank, or as to
or ability to meet its obligations, or as to its
soundness or who shall make any other false oral statement calculated
to affect the credit or standing of said bank, or to cast suspicion upon its

report, or

its

;

solvency, soundness, or ability to meet
in

due course,
13-9923.

shall be guilty of a

Check or

its

deposits, or other obligations

misdemeanor. (Acts 1919,

draft without funds.

p. 220.)

—Any person who, with intent

to defraud, shall make, or draw, or utter, or deliver any check, draft or

order for the payment of

knowing

money upon any bank,

or other depository,

such making, drawing, uttering or delivering
that the maker or drawer has not sufficient funds in or credit with such
bank, or other depository, for the payment of such check, draft or order
upon its presentation, shall be guilty of a misdemeanor. The making,
drawing, uttering, or delivering of such check, draft, or order as aforesaid shall be prima facie evidence of intent to defraud. The word "credit"
as used herein shall be construed to mean an arrangement or understanding with the bank or depository for the payment of such check, draft or
order. (Acts 1919, p. 220; 1924, p. 194.)
at the time of

—

Editorial Note. This section as enacted in 1919 was, in 1922, held unconstitubecause not covered by title of Act of 1919. See 153/596 (113 S. E. 159).
In 1924 the section was reenacted with slight changes.

tional,

13-9934. Private banker using unauthorized

private person or the

gaged

in the

members

of

business of banking

§ 13-204, shall be guilty of a

name,

signs, etc.

—Any

any firm or voluntary association en-

who

shall violate the provisions of

misdemeanor. (Acts 1919,

p. 221.)

13-9935. Stockholder failing to give notice of assessment to pledgee.

Should any stockholder fail to give to any person, firm or corporation to
whom he shall have pledged or hypothecated any stock in any bank, notice of any assessment levied thereon to make good the capital stock of
any bank which may have become impaired, of which he has received
notice and which assessment he shall fail and refuse to pay for any reason, by registered mail at least five days before the expiration of the time
within which such assessment may be paid, giving to such creditor the
right to pay the same should he so desire, he shall be guilty of a misdemeanor.

Proof by the person to be notified that no such notice has been

Banks and Banking.
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received shall be prima facie evidence that such notice

(Acts 1919,

was not given.

p. 221.)

13-9936. Criminal violations to be submitted to grand juries.

—The Su-

perintendent of Banks shall have the right to submit to the grand juries
of the respective counties any criminal violations of the banking L«

known by him

have occurred in such counties. This provision shall
not be so construed as to prevent the Superintendent or other persons
from proceeding in such cases by affidavit and warrant. (Acts 1919,
to

p. 221.)

—

Punishment prescribed for violating Title. Upon conviction
of a misdemeanor, as prescribed by the several provisions of this Title,
the offender shall be punished as prescribed by section 27-2506. (Acts
13-9937.

1919, p. 221.)
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Short
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Definitions
terms.
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Person primarily

meanings

how computed; when
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fall s

on Sunday or

holiday.
liable

on

in-

Reasonable time; what constitutes.

Time;
last

of

strument.
14-104.

Contracts; Title
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20,
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governing cases not pro-

Vlded for

m
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14-101. Short

title.

ments Law. (Acts
Editorial Note.

— Tn

—This law

shall be

§ 14-104

known

as the Negotiable Instru-

1924, p. 163.)
1924 the General

Assembly adopted the Negotiable

Instru-

ments Law substantially in the form recommended by the Commissioners on Uniform State Laws. Prior to that time this law had been adopted in all of the other
States and by Congress for the District of Columbia.
It superseded the prior law
governing negotiable instruments but did not effect many radical changes, both the
old and the new laws being based upon the law merchant, and the new law providing that in any case not provided for therein the rules of the law merchant shall
govern (see § 14-106). However, the Georgia law differs from the Uniform Ne-

Law in several important particulars. See §§ 14-201, 14-205,
14-716, 14-718, 14-1701, 14-1702 and notes.
There are a number of typographical
and clerical errors in this law as it appears in Ga. Laws 1924 as well as in the enrolled Act. These have been corrected. The text as it here appears corresponds
gotiable Instruments

with the Uniform Act except where intentional changes were
eral

made by

the Gen-

Assembly.

The

last

two Chapters

14-102. Definitions

—

—

Chapters 14-18 and 14-99 are not a part of
See last sentence of § 14-206 and note there-

of this Title

Law.

the Negotiable Instruments
under.

and meanings of terms.

— In

this Title, unless the

context otherwise requires

"Acceptance" means an acceptance completed by delivery of

notifica-

tion.

"Action" includes counter-claim and

"Bank" includes any person

set-off.

or association of persons carrying on the

business of banking, whether incorporated or not.

"Bearer" means the person in possession of a

bill

or note

which

is

pay-

able to bearer.
"Bill"

means

bill

of exchange,

and "note" means negotiable promissory

note.

"Delivery" means transfer of possession, actual or constructive, from
one person to another.

"Holder" means the payee or indorsee of a
session of

it,

bill

or note,

who

is in

pos-

or the bearer thereof.

"Indorsement" means an indorsement completed by delivery.
"Instrument" means negotiable instrument.
"Issue" means the
to a person

who

first

takes

it

delivery of the instrument, complete in form,

as a holder.

"Person" includes a body of persons, whether incorporated or not.

"Value" means valuable consideration.
"Written" includes "printed," and "writing" includes "print." (Acts
1924, p. 163.)

—

Person primarily liable on instrument. The person primarily
liable on an instrument is the person who by the terms of the instrument
is absolutely required to pay the same.
All other parties are secondarily
14-103.

liable.

(Acts 1924,

Cross-reference.

p. 164.)

—Persons primarily and

14-104. Reasonable time;

what

secondarily

constitutes.

liable, see §§ 14-901, 14-902.

— In determining what

reasonable time or an unreasonable time, regard

is

to be

ture of the instrument, the usage of trade or business

(if

had

is

a

to the na-

any) with

re-

spect to such instruments, and the facts of the particular case. (Acts
1924, p. 164.)

Bills and Notes.

§ 14-105

14-105.

Time; how computed; when

—
day. "Where the day, or the

day

falls

on Sunday or

holi-

any act in this Title reon Sunday or on a holiday, the act

last day, for doing*

quired or permitted to be done

may

last

354

falls

be done on the next succeeding secular or business day. (Acts 1924,

p. 164.)

—

Cross-references. Public holidays, see § 14-1808. Time of maturity, see
time is computed in determining time of payment of instrument, see

How

14-716.
14-717.

§
§

—

Law

governing cases not provided for in Title. In any case
not provided for in this Title the rules of the law merchant shall govern.
14-106.

(Acts 1924,

p. 165.)

—

Editorial Note. Law merchant
matters relative to commerce. It

body of commercial usages in
system of law which does not rest exclusively on positive institutions and
customs of any particular country, but consists of certain principles of equity and usages of trade which general convenience
and a common sense of justice have established, to regulate the dealings of merchants and mariners in all the commercial countries of the civilized world. They
constitute a part of the general law of the land. (Bouvier's Law Dictionary, 1928).
is

the general

a
local
is

CHAPTER 14-2. FORM AND INTERPRETATION OF
NEGOTIABLE INSTRUMENTS GENERALLY.
Sec.

Sec.

14-201.

Form

of negotiable instrument.

14-214

Blanks; when

14-202.

Certainty as to sum; what con-

14-215

Incomplete

stitutes.

When

promise is unconditional.
Determinable future time; what

14-205.

Additional

14-206

Omissions;

14-216.

seal;

instrument

instrument

When

14-219.

Signature by agent; authority,

on

payable

to

payable

Terms, when sufficient.
Date; presumption as to.
Antedated and postdated

14-211.
14-212.

how shown.
14-220.

Liability of person signing as
agent, etc.

14-221.

Signature by procuration; effect

to

of.

14-222.
in-

When
effect
date.

14-201.

able

date may be inserted;
of insertion of wrong

It

(2)

It

certain

of

indorsement or as-

poration.
14-223.

Forged or unauthorized signature; effect of.

Form

of negotiable instrument.

must conform

(1)

Effect

signment by infant or cor-

struments.
14-213.

when

Liability of person signing in
trade or assumed name.

bearer.
14-210.

effectual;

14-218.

payable

instrument

when

particular

order.
14-209.

Delivery;

Construction where instrument
is ambiguous.

demand.

When

effect

14-217.

not

money.

14-208.

instrument,

af-

provisions

fecting negotiability.

When

filled.

presumed.

constitutes.

14-207.

be

of nondelivery.

14-204.

14-203.

may

must be

—An instrument to be negoti-

to the following requirements:

in writing

and signed by the maker or drawer;

must contain an unconditional promise or order to pay a sum
in money, provided that a promissory note may be made payable

in cotton or other articles of value;
It

must be payable on demand or

(4)

It

must be payable

(5)

Where

(3)

at a fixed or determinable future

time;
to order or to bearer; and,

the instrument

is

addressed to a drawee, he must be named

;

:

—

:

: :
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or otherwise indicated therein with reasonable certainty.

(Acts 1924,

p. 126.)

—

Cross-references. Provisions in promissory notes for payment in specific phu
As to whether or not the indication of particular fund, pro
see § 14-1701.
pay out of particular fund, and statement of transaction which gives rise to instrument, makes promise conditional, see § 14-203.

—

Editorial Note. The proviso contained in subd. (2) of this section is not a part
of the Uniform Negotiable Instruments Law but is peculiar to the Georgia N<
Section 4270 of the Code of 1910 defined a promissory
tiable Instruments Law.
note as "a written promise made by one or more to pay to another, or order, or
bearer, at a specified time, a specific amount of money, or other articles of value."

—

sum; what constitutes. The sum payable is
within the meaning of this Title, although it is to be paid

14-202. Certainty as to

sum

certain

(1)

(2)
(3)

ment

With

By
By
of

a

interest; or

stated installments; or

upon default in paythe whole shall become due or

stated installments, with a provision that

any installment or of interest

;

With exchange, whether at a fixed rate or at the current rate or
(5) With costs of collection or an attorney's fee in case payment shall
not be made at maturity. (Acts 1924, p. 126.)
Cross-reference. — When provision for collection of attorney's fees is enforceable,
(4)

see

§

;

20-506.

When promise is unconditional.—An unqualified

14-203.
ise to

pay

is

order or prom-

unconditional within the meaning of this Title, though cou-

pled with

An

which reimbursement is
to be made, or a particular account to be debited with the amount or
(2) A statement of the transaction which gives rise to the instrument.
An order or promise to pay out of a particular fund is not unconditional.
(1)

indication of a particular fund out of

;

(Acts 1924,

p. 127.)

—

Cross-references. Necessity of promise being- unconditional, see
constitutes a qualified acceptance, see § 14-1110.

§

14-201, U 2.

What

—

Determinable future time; what constitutes. An instrument
is payable at a determinable future time, within the meaning of this
Title, which is expressed to be payable
14-204.

(1)

At

a fixed period after date or sight; or

(2)

On

or before a fixed or determinable future time specified therein;

(3)

On

or at a fixed period after the occurrence of a specified event,

or

which

is

certain to happen,

though the time

happening be uncertain.

of

An

instrument payable upon a contingency is not negotiable and the
happening of the event does not cure the defect. (Acts 1924, p. 127.)
Cross-reference.

—When

payable on demand, see

§

14-207.

14-205. Additional provisions not affecting negotiability.

An

instru-

ment which contains an order or promise to do any act in addition to the
payment of money is not negotiable, but the negotiable character of an
instrument otherwise negotiable is not affected by a provision which
Authorizes the sale of collateral securities in case the instrument
be not paid at maturity
(1)

(2)

Waives

the benefit of any law intended for the advantage or pro-

tection of the obligor; or

:

§
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Gives the holder an election to require something to be done in

payment of money.
Nothing in this section shall validate any provision or

lieu of

erwise

illegal.

(Acts 1924,

stipulation oth-

p. 127.)

—
Note. — In

Cross-references. Effect of stipulation to pay attorney's fees, see § 14-202,
Effect of payment in specifics, see § 14-201, 11 2, and § 14-1101.
§ 20-506.

and

II

5,

Editorial
the Uniform Negotiable Instruments Law the above section
contains the additional provision "or authorizes a confession of judgment if the
instrument be not paid at maturity."

—

Omissions; seal; particular money. The validity and negotiable character of an instrument are not affected by the fact that:
14-206.

or

It is

(2)

Does not specify the value given, or that any value has been given

therefor
(3)

;

(4)

;

or

Does not specify the place where

payable

is

not dated

(1)

it is

drawn

Bears a seal

;

where

it

or

money

Designates a particular kind of current
to be made.
(5)

is

or the place

or

;

Nothing

in this section shall alter or repeal

in

which payment

any statute requiring

in

certain cases the nature of the consideration to be stated in the instru-

ment. (Acts 1924,

p. 128.)

—

Cross-references. Stating consideration in notes or contract for patent, copyNotes or contracts for corright or proprietary rights, see §§ 14-1804, 14-1805.
porate stock sold by promoters, see § 14-1806. Effect of antedated and postdated
Presumptions
checks, see § 14-212. When date may be inserted, see § 14-213.
where date omitted, see § 14-217, U 2. Consideration, see Chapter 14-3. Presumptions as to place of indorsement, see § 14-417. Effect of alteration as to place of
payment, see § 14-907. Effect of naming particular fund for reimbursement, or
order or promise to pay out of particular fund, upon negotiability, see § 14-203.
Editorial

Note.

—The

§§ 14-1804 to 14-1807

14-207.

able on
(1)

When

of

this

section

instrument payable on demand.

Where
;

it is

saved

such

statutes

as

—An instrument

is

pay-

expressed to be payable on demand, or at sight, or on

or

In which no time for payment

Where an instrument
is,

sentence

demand

presentation
(2)

last

from being repealed.

is

is

expressed.

issued, accepted or indorsed

when overdue

as regards the person so issuing, accepting or indorsing

demand. (Acts 1924,

it,

it

payable on

p. 128.)

—

When

instrument payable to order. The instrument is payable to order where it is drawn payable to the order of a specified person
or to him or his order. It may be drawn payable to the order of:
14-208.

(1)

A

(4)

Two

payee who is not maker, drawer or drawee; or
(2) The drawer or maker; or
(3) The drawee; or
(5)

(6)

more payees jointly; or
One or some of several payees; or
The holder of an office for the time being.
or

payable to order, the payee must be named or
otherwise indicated therein with reasonable certainty. (Acts 1924, p. 128.)

Where

the instrument

is
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When

§ 14-214

instrument payable to bearer.

—The instrument

is

pay-

able to bearer:
it is

expressed to be so payable; or

it is

payable to a person named therein or bearer; or

(3)

When
When
When

(4)

When

the

(1)

(2)

payable to the order of a fictitious or nonexisting person and such fact was known to the person making it so payable; or
it is

name

of the

payee does not purport to be the name

of

any person; or
(5)

When

(Acts 1924,

the only or last indorsement

in blank.

p. 128.)

Cross-reference.

14-210.

an indorsement

is

— Negotiation,

Terms, when

see Chapter 14-4.

sufficient.

—The

instrument need not follow the

language of this Title, but any terms are sufficient which clearly indi(Acts 1924,
cate an intention to conform to the requirements thereof.
p. 129.)

Cross-reference.

— Requirements

of negotiable instrument, see

§

14-201.

—

presumption as to. Where the instrument or an acceptance or any indorsement thereon is dated, such date is deemed prima
facie to be the true date of the making, drawing, acceptance, or indorsement, as the case may be. (Acts 1924, p. 129.)
14-211. Date;

Cross-references.

14-212.

— Effect of omission

of date, see §§ 14-206, 14-217,

Antedated and postdated instruments.

invalid for the reason only that

it is

instrument so dated is delivered acquires the
of delivery. (Acts 1924, p. 129.)

When

2, 3.

—The instrument

is

not

antedated or postdated provided this

not done for an illegal or fraudulent purpose.

is

1fs

The person

title

to

whom

an

thereto as of the date

may

be inserted; effect of insertion of wrong date.
Where an instrument expressed to be payable at a fixed period after
date is issued undated, or where the acceptance of an instrument payable
at a fixed period after sight is undated, any holder may insert therein
the true date of issue or acceptance and the instrument shall be payable
accordingly. The insertion of a wrong date does not avoid the instrument in the hands of a subsequent holder in due course, but as to him,
the date so inserted is to be regarded as the true date.
(Acts 1924,
14-213.

date

—

p. 129.)

Cross-reference.

— Effect of omission of date,

14-214. Blanks;

when may be

filled.

see

§

14-217, Us 2, 3.

—Where the instrument

is

want-

ing in any material particular, the person in possession thereof has a
prima facie authority to complete it by filling up the blanks therein. A
signature on a blank paper delivered by the person making the signature

may

be converted into a negotiable instrument
operates as a prima facie authority to fill it up as such for any amount.
In order, however, that any such instrument when completed may be enforced against any person who became a party thereto prior to its completion it must be filled up strictly in accordance with the authority given

in order that the

paper

and within a reasonable time. If any such instrument, after completion,
is negotiated to a holder in due course, it is valid and effectual for all
purposes in his hands, and he may enforce it as if it had been filled up

Bills and Notes.
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strictly in

time.
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accordance with the authority given and within a reasonable

(Acts 1924,

p. 129.)

14-215. Incomplete instrument, effect of nondelivery.

—Where

an incomplete instrument has not been delivered it will not, if completed and
negotiated without authority, be a valid contract in the hands of any
holder as against any person whose signature was placed thereon before
delivery. (Acts 1924, p. 130.)
14-216. Delivery;

on

when

when presumed.

effectual;

— Every

contract

instrument is incomplete and revocable until delivery of
the instrument for the purpose of giving effect thereto. As between immediate parties and as regards a remote party other than a holder in due
course, the delivery, in order to be effectual, must be made either by or
under the authority of the party making, drawing, accepting or indorsing, as the case may be and in such case the delivery may be shown to
have been conditional, or for a special purpose only, and not for the purpose of transferring the property in the instrument. Where the instrument is in the hands of a holder in due course, a valid delivery thereof
a negotiable

;

by

all

parties prior to

Where

him so

as to

make them

liable to

him

is

conclusive-

no longer in possession of a party
whose signature appears thereon, a valid and intentional delivery by him
is presumed until the contrary is proved. (Acts 1924, p. 130.)
ly

presumed.

Cross-references.

the instrument

— Effect

is

of indorsement of paper negotiable by delivery, see

Definition of delivery, see
§§ 14-411, 14-608.
tiable by delivery, see §§ 14-401, 14-405.

§,

14-102.

When

—

where instrument is ambiguous. Where the lanthe instrument is ambiguous or there are omissions therein, the

14-217. Construction

guage

of

instrument nego-

following rules of construction apply:
(1)

Where

sum payable

expressed in words and also in figures
a discrepancy between the two, the sum denoted by the
the

is

and there is
words is the sum payable but if the words are ambiguous or uncertain,
reference may be had to the figures to fix the amount;
;

(2)

Where

the instrument provides for the

payment

of interest with-

out specifying the date from which interest is to run, the interest runs
from the date of the instrument, and if the instrument is undated, from
the issue thereof;
(3)

Where

the instrument

ed as of the time
(4)

Where

it

there

is

not dated,

it

will be considered to be dat-

was issued;
is

a conflict between the written and printed pro-

visions of the instrument, the written provisions prevail;
(5)
it is

Where

the instrument

is

a bill or note, the holder

(6)

Where

(7)

Where an instrument

so ambiguous that there

may

treat

it

is

doubt whether

as either at his election;

so placed upon the instrument that

not
clear in what capacity the person making the same intended to sign, he
is to be deemed an indorser;
a signature

is

it is

containing the words, "I promise to pay,"

is

signed by two or more persons, they are deemed to be jointly and severally liable thereon. (Acts 1924, p. 130.)
Cross-references.

be

filled in,

see

§

1

— When
1-214.

date

may

be inserted, see

§

14-213.

What

blanks

may
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§ 14-223

14-218. Liability of person signing in trade or

assumed name.

-

person is liable on the instrument whose signature jdocs not appear tin
on, except as herein otherwise expressly provided; but one who signs m
a trade or assumed name will be liable to the same extent as if he had
signed in his own name. (Acts 1924, p. 131.)

—

by agent; authority, how shown. The signature of
any party may be made by a duly authorized agent. No particular form
14-219. Signature

appointment is necessary for this purpose, and the authority of the
agent may be established as in other cases of agency. (Acts 1924, p. 131 .)
of

—

Cross-references. Giving notice of dishonor by an agent, see
an agent, see § 14-809.

§

14-803.

Notice

of dishonor to

14-220. Liability of person signing as agent, etc.

ment contains

or a person adds to his signature

—Where

the instru-

words indicating that he

signs for or on behalf of a principal, or in a representative capacity, he

not liable on the instrument if he was duly authorized, but the mere
addition of words describing him as an agent, or as filling a representative character, without disclosing his principal, does not exempt him from
is

personal

liability.

Words

p. 131.)

—

Manner of indorsing in representative capacity generally, see
of description in signature to instrument, see § 4-401.

Cross-references.
14-415.

§

(Acts 1924,

14-221. Signature

by procuration;

effect of.

—A signature by procura-

tion operates as a notice that the agent has but a limited authority to

and the principal

bound only

agent in so signing acted within the actual limits of his authority. (Acts 1924, p. 132.)

sign,

is

in case the

indorsement or assignment by infant or corporation.
The indorsement or the assignment of the instrument by a corporation or by an infant passes the property therein, notwithstanding that
from want of capacity the corporation or infant may incur no liability
14-222. Effect of

—

thereon. (Acts 1924, p. 132.)
14-223.

ture

is

Forged or unauthorized signature;

forged or

made without

effect of.

—When

the authority of the person

a signa-

whose signa-

purports to be, it is wholly inoperative, and no right to retain the
instrument, or to give a discharge therefor, or to enforce payment thereof against any party thereto, can be acquired through or under such signature unless the party against whom it is sought to enforce such right
is precluded from setting up the forgery or want of authority. (Acts
ture

it

1924, p. 132.)

—

Cross-references. When title defective, see §§ 14-505, 14-509. Liability of bank
Forgery and counterfeitfor payment of a forged or raised check, see § 13-2044.
ing as crimes, see Title 26, Crimes and Punishment, Chapter 26-39.

CHAPTER

14-3.

Sec.

Sec.
.,

A

, n1

14-301.

CONSIDERATION.

...

t,

r

Presumption of

n
valuable
i

con-

14-304.

sideration.
14-302.

What

14-303..

What
value.

lien on instrument constitutes ho]der a holder for

value.

constitutes consideration.

constitutes

When

holder

for

14-305.

Effect of want
consideration.

or

14_306.

Accommodation

party;

tion; liability.

failure

of

defini-
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—

Presumption of valuable consideration. Every negotiable instrument is deemed prima facie to have been issued for a valuable consideration, and every person whose signature appears thereon to have
become a party thereto for value. (Acts 1924, p. 132.)
14-301.

—

Cross-references. Effect of failure of consideration, see
tion of contracts generally, see § 20-301.

What

14-302.

constitutes consideration.

—Value

Considera-

14-305.

§

any consideration

is

support a simple contract. An antecedent or preexisting
debt constitutes value, and is deemed such whether the instrument is
payable on demand or at a future time. (Acts 1924, p. 132.)
sufficient to

What

14-303.

constitutes holder for value.

—Where

value has at any
deemed a holder for

time been given for the instrument the holder is
in respect to all parties who became such prior to that time. (Acts

value

1924, p. 133.)

When

on instrument constitutes holder a holder for value.
Where the holder has a lien on the instrument, arising either from contract or by implication of law, he is deemed a holder for value to the ex14-304.

lien

—

tent of his lien. (Acts 1924, p. 133.)
Cross-reference.

— Pledge

14-305. Effect of

of notes, see

want or

§

12-603.

failure of consideration.

—Absence or failure

matter of defense as against any person not a holder
in due course, and partial failure of consideration is a defense pro tanto,
whether the failure is an ascertained and liquidated amount or otherwise.
(Acts 1924, p. 133.)
of consideration

is

—

Cross-references. Purchaser of note or contract expressing consideration as
patent, copyright or proprietary right as subject to equities between original parSame as to note or contract for corporate stock sold by proties, see § 14-1805.
moters, see § 14-1807.

14-306.

Accommodation party;

definition; liability.

—An

accommoda-

who

one

has signed the instrument as maker, drawer, acceptor or indorser without receiving value therefor and for the purpose
tion party

is

of lending his

name

to

some other person.

Such a person

is

liable

on

the instrument to a holder for value, notwithstanding such holder at the

time of taking the instrument

knew him

to be only an

accommodation

party. (Acts 1924, p. 133.)

—What

Cross-references.
regular indorser, see

constitutes suretyship, see § 103-101. Liability of irForm of suretyship immaterial, see § 103-104. Notice by surety, guarantor or indorser, for person having control of obligation to
collect from principal, see § 103-205.
Liability of general indorser, see § 14-607.
Liability of parties secondarily liable, see § 14-715.
§

14-605.

CHAPTER

14-4.

Sec.

Sec.

14-401.

What

14-402.

Indorsement; how made.
Indorsement must be of entire

14-403.

NEGOTIATION.

constitutes negotiation.

instrument.
14-404.

Kinds of indorsement.

14-405.

Special

ment

indorsement;
in blank.

indorse-

14-406.

Blankindorsement; how changed
to special indorsement.

14-407.

When

14-408.

Effect

14-409.

Qualified indorsement.
Conditional indorsement.

14-410.

indorsement

restrictive.

of restrictive indorsement; right of indorsee.

:
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Sec.

§

1

4-407

See.

Indorsement of instrument pay-

Time

14-412.

Indorsement where payable to
two or more persons.

14-417.

14-413.

Effect of instrument drawn or
indorsed to a person as cash-

14 418.

indorsement;
of
sumption.
indorsement;
of
Place
sumption.
Continuation of negotiable char-

14-419.

Striking out indorsement.

14.420.

Transfer without indorsement;

«

w
When

14-411.

14 416.

able to bearer.

ler

14-414.

acter.

-

Indorsement where name is
wrongly designated or mis-

effect of.

spelled,
etc.
*

A
01
14-421.

'

.

.

.

Indorsement

14-415.

in

.

,

,

representative

tiate

prior party
instruments.

may nego-

capacity.

What

—An

instrument is negotiated
when it is transferred from one person to another in such manner as to
constitute the transferee the holder thereof. If payable to bearer, it is
negotiated by delivery; if payable to order, it is negotiated by the indorsement of the holder, completed by delivery. (Acts 1924, p. 133.)
14-401.

Cross-reference.

constitutes negotiation.

—"Indorsement"

defined, see

§

14-102.

—

Indorsement; how made. The indorsement must be written
on the instrument itself or upon a paper attached thereto. The signature of the indorser, without additional words, is a sufficient indorsement.
14-402.

(Acts 1924,

p. 133.)

—

Indorsement must be of entire instrument. The indorsement
must be an indorsement of the entire instrument. An indorsement which
14-403.

purports to transfer to the indorsee a part only of the amount payable or
which purports to transfer the instrument to two or more indorsees severally does not operate as a negotiation of the instrument; but where the
instrument has been paid in part, it may be indorsed as to the residue.
(Acts 1924,

p. 134.)

—

Kinds of indorsement. An indorsement may be either special
blank, and it may also be either restrictive, or qualified, or condi-

14-404.

or in

tional.

(Acts 1924,

Cross-reference.

p. 134.)

— Parol

evidence to explain blank indorsements, see

§

38-509.

—

indorsement; indorsement in blank. A special indorsement specifies the person to whom, or to whose order, the instrument is to be payable, and the indorsement of such indorsee is necessary
to the further negotiation of the instrument. An indorsement in blank
14-405. Special

no indorsee, and an instrument so indorsed is payable to bearer
and may be negotiated by delivery. (Acts 1924, p. 134.)
specifies

14-406.

Blank indorsement; how changed to special indorsement.

The holder may convert

a blank indorsement into a special indorsement

by writing over the signature
sistent

of the indorser in blank

any contract con-

with the character of the indorsement. (Acts 1924,

14-407.

When

—

indorsement

restrictive.

—An

indorsement

p. 134.)
is

restrictive

which either
(1)

Prohibits the further negotiation of the instrument; or

(2)

Constitutes the indorsee the agent of the indorser; or

(3)

Vests the

other person.

title in

the indorsee in trust for or to the use of

some

Bills and Notes.
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§

But the mere absence

make an indorsement

of

words implying power

restrictive.

(Acts 1924,

14-408. Effect of restrictive indorsement;
strictive

362
to negotiate does not

p. 134.)

right of indorsee.

—A

indorsement confers upon the indorsee the right:

To
To
To

payment of the instrument;
bring any action thereon that the indorser could bring;
(2)
transfer his rights as such indorsee where the form of the
(3)
dorsement authorizes him to do so.
(1)

re-

receive

All subsequent indorsees acquire only the title of the

der the restrictive indorsement. (Acts 1924,

indorsement.

—A

first

in-

indorsee un-

p. 134.)

indorsement constitutes
the indorser a mere assignor of the title to the. instrument. It may be
made by adding to the indorsees signature the words, "without recourse,"
or any words of similar import. Such an indorsement does not impair
14-409. Qualified

qualified

the negiable character of the instrument. (Acts 1924,
14-410. Conditional indorsement.

p. 135).

—Where an indorsement

is

condition-

pay the instrument may disregard the condition,
and make payment to the indorsee or his transferee, whether the condition has been fulfilled or not. Any person to whom an instrument so ina party required to

al,

dorsed

is

negotiated will hold the same, or the proceeds thereof, subject

to the rights of the person indorsing conditionally.
14-411.

(Acts 1924,

Indorsement of instrument payable to bearer.

strument payable to bearer

is

indorsed specially,

it

p. 135.)

—Where

may

ment. (Acts 1924,

make

title

in-

nevertheless be

further negotiated by delivery; but the person indorsing specially
ble as indorser to only such holders as

an

is lia-

through his indorse-

p. 135.)

—

Indorsement where payable to two or more persons. Where
an instrument is payable to the order of two or more payees or indorsees
who are not partners, all must indorse, unless the one indorsing has au14-412.

thority to indorse for the others. (Acts 1924, p. 135.)

drawn or indorsed
drawn or indorsed to

to a person as cashier.

14-413. Effect of instrument

—Where

an instrument

is

a person as cashier or

bank or corporation, it is deemed prima facie to
be payable to the bank or corporation of which he is such officer, and may
be negotiated by either the indorsement of the bank or corporation, or
other

fiscal officer of a

the indorsement of the officer. (Acts 1924, p. 135.)

Indorsement where name is wrongly designated or misspelled,
Where the name of a payee or indorsee is wrongly designated or

14-414.
etc.

—

misspelled, he
if

he thinks
14-415.

may

fit,

indorse the instrument as therein described, adding,

his proper signature.

Indorsement

(Acts 1924,

in representative capacity.

p. 135.)

—Where any person

is

under obligation to indorse in a representative capacity, he may indorse
in such terms as to negative personal liability. (Acts 1924, p. 136.)
Cross-reference.

Time

— Manner

of signing as agent to avoid liability, see

—

§

14-220.

indorsement; presumption. Except where an indorsement bears date after the maturity of the instrument, every negotiation
14-416.

of

;

:
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deemed prima

is

facie to

(Acts 1924,

overdue.

§ 14

have been effected before the instrument

p. 136.)

14-417. Place of indorsement; presumption.

trary appears, every indorsement

made

is

presumed prima

where the instrument

at the place

— Kxcept

is

where the conhave

facie to

dated. (Acts 1924,

14-418. Continuation of negotiable character.

p.

I

136.;

— An

instrument negotiable in its origin continues to be negotiable until it has been restrictively
indorsed or discharged by payment or otherwise. (Acts 1924, p. 136.J
14-419. Striking out indorsement.

—The holder may at any time strike

out any indorsement which is not necessary to his title. The indor
whose indorsement is stricken out, and all indorscrs subsequent to him,
are thereby relieved from liability on the instrument. (Acts 1924, p. 136.)

—

without indorsement; effect of. Where the holder of
an instrument payable to his order transfers it for value without indorsing it, the transfer vests in the transferee such title as the transferor had
therein, and the transferee acquires, in addition, the right to have the
indorsement of the transferor. For the purpose of determining whether
the transferee is a holder in due course, the negotiation takes effect as of
the time when the indorsement is actually made. (Acts 1924, p. 136.)
14-420. Transfer

14-421.

When

prior party

may

negotiate instruments.

—Where

an

in-

negotiated back to a. prior party, such party may, subject to
the provisions of this Title, reissue and further negotiate the same. He
is not entitled to enforce payment thereof against any intervening party

strument

to

whom

is

he was personally

CHAPTER

14-5.

liable.

(Acts 1924,

p. 136.)

RIGHTS OF THE HOLDER.
Sec.

Sec.

Right of the holder to sue;

14-501.

payment

fect of

What

ef-

What

14-506.

constitutes notice of infirmity or defect.

to holder.

holder

in

14-507.

Rights of holder

14-508.

When

14-504.

due course.
When person not deemed holder in due course.
Notice before full amount paid.

14-505.

When

14-502.
14-503.

constitutes

title

a

in

subject to

due course,
original

de-

fenses.

Who

14-509.

deemed

holder

in

due

course.

defective.

—

Right of the holder to sue; effect of payment to holder. The
holder of a negotiable instrument may sue thereon in his own name and
payment to him in due course discharges the instrument. (Acts 1924,
14-501.

:

p. 137.)

—"Holder"

Cross-reference.

14-502.

What

That

it is

§

14-102.

constitutes a holder in due course.

course is a holder
conditions
(1)

defined, see

who

—A

holder in due
has taken the instrument under the following"

complete and regular upon

its

face;

That he became the holder of it before it was overdue, and without notice that it had been previously dishonored, if such was the fact;
(3) That he took it in good faith and for value
(2)

Bills and Notes.

§ 14-503

That

(4~)

at the

time

it

was negotiated

to

364

him he had no notice

of

any

infirmity in the instrument or defect in the title of the person negoti-

ating

(Acts

it.'

1924.. p. 13/.)

—

When

person not deemed holder in due course. Where an instrument payable on demand is negotiated an unreasonable length of
time after its issue, the holder is not deemed a holder in due course.
(Acts 1924, p. 137.)
14-503.

14-504. Notice before full

amount

paid.

—Where the transferee receives

notice of any infirmity in the instrument or defect in the title of the per-

son negotiating the same before he has paid the full amount agreed to be
paid therefor, he will be deemed a holder in due course only to the extent
of the amount theretofore paid by him. (Acts 1924, p. 137.)

When

14-505.

title defective.

—The

who negotiates an
Title when he obtained

of a person

title

instrument is defective within the meaning of this
the instrument, or any signature thereto, by fraud, duress, or force and
fear, or other unlawful means or for an illegal consideration, or when he
negotiates

it

(Acts 1924,

to a fraud.

14-506.

breach of

in

What

faith,

or under such circumstances as

amount

p. 137.)

—To

constitute

title of

the person

constitutes notice of infirmity or defect.

notice of an infirmity in the instrument or defect in the

negotiating the same, the person to

whom

it is

negotiated must have had

actual knowledge of the infirmity or defect, or knowledge of such facts

amounted

that his action in taking the instrument

to

bad

faith.

(Acts

1924, p. 138.)
Editorial Note.

was

sufficient

—Under

the prior law,

which would put

14-507. Rights of holder in

§

prudent

a

4291 of the

man upon

due course.

Code of

1910,

any notice

his guard.

—A holder

in

due course holds

the instrument free from any defect of title to prior parties, and free from

defenses available to prior parties

payment

among

of the instrument for the full

liable thereon.

(Acts 1924,

themselves, and

may

amount thereof against

all

enforce
parties

p. 138.)

—

Editorial Note. Under the prior law, § 4286 of the Code of 1910, there were
three defenses good against the bona fide holder. 1. Non est factum; 2. Gambling
or immoral consideration; 3. Fraud in the procurement. Forgery and alteration
under this law are good defenses against a holder in due course. See §§ 14-223,
14-906, 14-907. Neither the first nor second defense above is a good defense under
the N. I. L. against a holder in due course. See § 14-502.

14-508.

When

subject to original defenses.

—In the hands of any holder

other than a holder in due course, a negotiable instrument
the
title

same defenses

as

mer holder

14-509.

prima
title of

Who

holder

is

who

subject to
derives his

in

in respect of all parties prior to

Cross-reference.

A

due course, and who is not himself a party to any
affecting the instrument, has all the rights of such for-

through a holder

fraud or illegality

if it

were nonnegotiable.

— Set-off

the latter. (Acts 1924,

against negotiable note, see

20-1305.

—

due course. Every holder is deemed
due course; but when it is shown that the

deemed holder

facie to be a holder in

§

p. 138.)

in

any person who has negotiated the instrument was defective, the

:;
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on the holder to prove that he or some person under whom he
claims acquired the title as holder in due course. The last mentioned rule
docs not apply in favor of a party who became bound on the instrument
prior to the acquisition of such defective title. (Acts 1924, p. 138.;

burden

is

CHAPTER

LIABILITIES OF PARTIES.

14-6.

Sec.

Sec.
14-601.

Liability of maker.

14-607.

Liability of general indorser.

14-602.

Liability of drawer.

14-608.

Liability of indorser

14-603.

Liability of acceptor.

14-604.

When

r(\c

i/i

t

•

1

14-609.

person deemed indorser.
z

-\-l.

i-i
irregular
indorser.
•

'

Liability of
w
Warranty where negotiation uby

14-605.

H/

n/
-606.

v

,

14-610.

<_•

<.-

where pa-

Per negotiable by delivery.
Order in which indorsera are
liable; evidence to show.
Liability
or broker.
e
J of an agent

delivery, etc.

14-601. Liability of maker.

making

—The maker of a negotiable instrument by

engages that he will pay it according to its tenor, and admits
the existence of the payee and his then capacity to indorse. (x\cts 1924,
it

p. 138.)

Cross-references.
§ 14-906.

— Effect

of

forgery,

see

Defenses of forgery, alteration,

§

etc.,

14-223.
Effect of alteration,
see § 14-507 and note.

see

—The

drawer by drawing the instrument
admits the existence of the payee and his then capacity to indorse and
engages that on due presentment the instrument will be accepted or paid,
or both, according to its tenor, and that if it be dishonored, and the necessary proceedings on dishonor be duly taken, he will pay the amount thereof to the holder, or to any subsequent indorser who may be compelled
to pay it. The drawer may insert in the instrument an express stipulation
14-602. Liability of drawer.

;

negativing or limiting his

own

liability to the holder.

14-603. Liability of acceptor.

ment engages

that he will pay

(Acts 1924,

p. 139.)

—The

it

acceptor by accepting the instruaccording to the tenor of his acceptance

and admits
(1)

The

existence of the drawer, the genuineness of his signature, and

and authority to draw the instrument

his capacity
(2)

The

;

and

existence of the payee and his then capacity to indorse. (Acts

1924, p. 139.)

—

person deemed indorser. A person placing his signature
upon an instrument other than as maker, drawer, or acceptor is deemed
to be an indorser, unless he clearly indicates by appropriate words his intention to be bound in some other capacity. (Acts 1924, p. 139.)
14-604.

When

14-605. Liability of irregular indorser.

—Where a person, not otherwise

a party to an instrument, places thereon his signature in blank before delivering,

he

is

liable as indorser, in

the instrument

accordance with the following rules

payable to the order of a third person, he
liable to the payee and to all subsequent parties.
(1)

If

is

is

is payable to the order of the maker or drawer,
payable to the bearer, he is liable to all parties subsequent to the
maker or drawer.

(2)

or

is

If

the instrument

;

§

:
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If

(3)
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he signs for the accommodation of the payee, he

liable to all

is

parties subsequent to the payee. (Acts 1924, p. 139.)

—

Warranty where negotiation by delivery, etc. Every person
negotiating an instrument by delivery or by a qualified indorsement war14-606.

rants

:

genuine and

That the instrument

is

(2)

That he

lias a

title to it;

(3")

That

prior parties

(4)

That he has no knowledge

(1)

in all respects

what

it

purports

to be

all

good

had capacity
of

validity of the instrument or render

When
vor of

any

to contract;

which would impair the

fact

valueless.

it

by delivery only, the warranty extends
no holder other than the immediate transferee.

The

the negotiation

is

provision of subdivision (3) of this section does not apply to per-

sons negotiating public or corporation securities other than
(Acts 1924,

notes.

without qualification, warrants to

The matters and

— Every

who

indorser

indorses

subsequent holders in due course

all

things mentioned in subdivisions (1), (2) and (3)

and

of section 14-606,
(2)

and

bills

p. 140.)

14-607. Liability of general indorser.

(1)

in fa-

That the instrument

at the time of his

is

indorsement valid and

subsisting.

In addition he engages that on due presentment,
paid, or both, as the case

may

shall be accepted or

it

and that

be, according to its tenor,

it

if

be dishonored, and the necessary proceedings on dishonor be duly taken,

he will pay the amount thereof to the holder or to any subsequent
dorser

who may be compelled

Cross-reference.

— Parol

to

(Acts 1924,

it.

a person places his

where paper negotiable by

Order

in

38-509.

§

delivery.

—

indorsement on an instrument negotiable by

delivery, he incurs all the liabilities of an indorser.
14-609.

p. 140.)

evidence to explain blank indorsements, see

14-608. Liability of indorser

Where

pay

in-

which indorsers are

(Acts 1924,

liable; evidence to

p. 140.)

show.

—As

re-

spects one another, indorsers are liable prima facie in the order in which

they indorse; but evidence

is

show

admissible to

among themselves they have agreed
dorsees who indorse are deemed to

otherwise.

that as between or

Joint payees or joint in-

indorse jointly and severally. (Acts

1924, p. 140.)
Cross-references.
§

14-1803.

When

— Indorsers

all

may

joint payees

be

sued

with

must indorse, see

14-610. Liability- of an agent or broker.

§

maker,

acceptor,

prescribed by section 14-606, unless he discloses the
fact that he

Cross-reference.

is

acting only as an agent.

— Liability

see

—Where a broker or other agent

negotiates an instrument without indorsement, he incurs

and the

etc.,

14-412.

all

name

the liabilities

of his principal,

(Acts 1924,

of person signing as agent, see

§

p. 141.)

14-220.
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Bills

CHAPTER

and Notes.

§

14-704

PRESENTMENT FOR PAYMENT.

14-7.

Sec.

Sec.

Effect of want of
principal debtor.

14-701.

demand on

14 711.

What

14-703.
14-704.
14-705.
14-706.

14-707.

constitutes

a

14-712.

ment
14-713.

sufficient

When

presentment may be dispensed with.
Where instrument dishonored
by nonpayment.

14-715.

Liability of person secondarily

Presentment where the princi-

14-716.

when instrument dishonored.
Time of maturity; days of grace;

is

liable

holidays.

dead.
14-717.

liable

as partners.

14-718.

14-701. Effect of

payment

want

of

Time; how computed.
Rule where instrument payable
at bank.

Presentment to joint debtors.
When presentment not required
to charge the drawer.

14-710.

delay in making presentis excused.

14-714.

Presentment to persons

14-709.

When

presentment.
Place of presentment.
Instrument must be exhibited.
Presentment where instrument
payable at bank.
pal debtor

14-708.

presentment not required

to charge the indorser.

Presentment where instrument
is not payable on demand and
where payable on demand.

14-702.

When

14-719.

What

constitutes

payment

in

due course.

demand on

principal debtor.

— Presentment

not necessary in order to charge the person primarily liable on the instrument; but if the instrument is, by its terms, payable at
a special place, and he is able and willing to pay it there at maturity, such
for

is

and willingness are equivalent to a tender of payment upon his
Except as herein otherwise provided, presentment for payment is
part.
(Acts 1924,
necessary in order to charge the drawer and indorsers.
ability

p. 141.)

Cross-reference.
§

—As

to tender at time

and place as defense to contract, see

20-1107.

Presentment where instrument is not payable on demand and
where payable on demand. Where the instrument is not payable on demand, presentment must be made on the day it falls due. Where it is
payable on demand, presentment must be made within a reasonable time
after its issue, except that in case of a bill of exchange, presentment for
14-702.

—

be sufficient if made within a reasonable time after the
negotiation thereof. (Acts 1924, p. 141.)

payment

14-703.

will

What

payment, to be
(1)

By

constitutes a sufficient presentment.

sufficient,

the holder or

for

by some person authorized

to receive

payment on

•

(3)

At a reasonable hour on a business day;
At a proper place as herein defined;

(4)

To

the person primarily liable on the instrument, or.

or inaccessible, to
is

—Presentment

must be made:

his behalf;
(2)

last

any person found

made. (Acts 1924,

he is absent
at the place where the presentment
if

p. 141.)

14-704. Place of presentment.

—Presentment

for

payment

is

made

at

the proper place
(1)
is

Where

a place of

payment

is

specified in the instrument

and

it

there presented;
(2)

Where no

son to make payment

is

payment

but the address of the pergiven in the instrument and it is there presented;

place of

is

specified,

;

§
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14-705

(3)

Where no

the instrument
the person to

is

place of

payment

is

specified

368

and no address

is.

given and

presented at the usual place of business or residence oi

make payment

presented to the person to make payment
wherever he can be found, or if presented at his last known place of business or residence. (Acts 1924, p. 142.)
^-H

In any other case,

if

—

Instrument must be exhibited. The instrument must be exhibited to the person from whom payment is demanded, and when it is paid
must be delivered up to the party paying it. (Acts 1924, p. 142.)
14-705.

Cross-reference.

— Payment to

at risk of debtor, see

§

creditor's agent not

producing evidence of debt

is

4-308.

—

Presentment where instrument payable at bank. Where the
instrument is payable at a bank, presentment for payment must be made
during banking hours, unless the person to make the payment has no
funds there to meet it at any time during the day, in which case presentment at any hour before the bank is closed on that day is sufficient. (Acts
14-706.

1924, p. 142.)

—

Presentment where the principal debtor is dead. Where the
person primarily liable on the instrument is dead, and no place of payment is specified, presentment for payment must be made to his personal
representative, if such there be, and if, with the exercise of reasonable
diligence, he can be found. (Acts 1924, p. 142.)
14-707.

—

Presentment to persons liable as partners. Where the persons
primarily liable on the instrument are liable as partners, and no place of
payment is specified, presentment for payment may be made to any one
of them, even though there has been a dissolution of the firm. (Acts
14-708.

1924, p. 142.)

—

Presentment to joint debtors. Where there are several persons,
not partners, primarily liable on the instrument, and no place of payment
is specified, presentment must be made to them all. (Acts 1924, p. 143.)
14-709.

Cross-reference.
see § 14-412.

— Manner of indorsement where payable to two or more persons,

—

When

presentment not required to charge the drawer. Presentment for payment is not required in order to charge the drawer, where
he has no right to expect or require that the drawee or acceptor will pay
14-710.

the instrument. (Acts 1924, p. 143.)

—

When

presentment not required to charge the indorser. Presentment for payment is not required in order to charge an indorser,
where the instrument was made or accepted for his accommodation and
he has no reason to expect that the instrument will be paid if presented.
14-711.

(Acts 1924,
14-712.

p. 143.)

When

delay in making presentment

ing presentment for payment

is

is

excused.

excused when the delay

— Delay
is

makcaused by cirin

cumstances beyond the control of the holder, and not imputable to his
When the cause of delay ceases to
default, misconduct or negligence.
operate, presentment must be made with reasonable diligence. (Acts
1924, p. 143.)

;
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14-713.

payment

When
is

dispensed with

Where

(1)

may

presentment

(3)

be dispensed with.

— Presentment

for

:

after the exercise of reasonable diligence

required by this Title cannot be
(2)

§ 14-719

presentment as

made;

Where the drawee is a fictitious person
By waiver of presentment, expressed

(Acts

implied.

or

1924,

p. 143.)

14-714.

ment

Where instrument dishonored by nonpayment.

—The

instru-

dishonored by nonpayment when:

is

duly presented for payment and payment
be obtained; or
(1)

It is

(2)

Presentment

(Acts 1924,

is

excused and the instrument

is

refused or cannot

overdue and unpaid.

is

p. 143.)

when instrument disTitle, when the instrument

14-715. Liability of person secondarily liable

honored.

— Subject to

the provisions of this

dishonored by nonpayment, an immediate right of recourse to
ties secondarily liable thereon accrues to the holder. (Acts 1924,
is

14-716.

Time

of maturity; days of grace; holidays.

all

par-

p. 143.)

—Every negotiable

instrument is payable at the time fixed therein without grace.
day of maturity falls upon Sunday or a holiday, the instrument

When
is

the

payable

on the next succeeding business day. Instruments falling due or becoming payable on Saturday are to be presented for payment on the next
succeeding business day, except that instruments payable on demand

may,

at the option of the holder, be presented for

o'clock

noon on Saturday when that

entire

day

is

payment before 12

not a holiday. (Acts

1924, p. 144.)
Cross-references.

—How time computed, see

§

14-105.

Holidays enumerated, see

§ 14-1808.

14-717.

Time; how computed.

—Where the

instrument

fixed period after date, after sight, or after the

event, the time of

which the time

is

(Acts 1924,

144.)

p.

Cross-reference.

payment

is

§

happening

of a specified

determined by excluding the day from

to begin to run,

— See

payable at a

is

and by including the date

of

payment.

14-105.

—

Rule where instrument payable at bank. Where the instrument is made payable at a bank, it shall not be equivalent to an order
to the bank to pay the same for the account of the principal debtor
14-718.

(Acts 1924,

thereon.

p. 144.)

—Presentment where instrument payable at bank, see 14-706.
Editorial Note. — In the Uniform Negotiable Instruments Law
provided that

Cross-reference.

is

§

it is

"where the instrument is made payable at a bank it is equivalent to an order to
the bank to pay the same for the account of the principal debtor thereon."
14-719.
in

What

constitutes

due course when

it is

to the holder thereof in
fective.

(Acts 1924,

payment

made
good

p. 144.)

in

due course.

at or after the

faith

— Payment

is

made

maturity of the instrument

and without notice that

his title is de-
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§ 14-801

CHAPTER

14-8.

NOTICE OF DISHONOR.

v ec.

Sec.

.

14-801.

To whom

14-802.

By whom

14-803.

Notice given by agent.
Effect of notice given on behalf

14-804.

notice
must be given.

dishonor

of

When

the sender deemed to
have given due notice.
Deposit in post office; what

14-S17.

notice given.

14-818.

constitutes.

Notice
time

14-819.

oi the holder.
14-S05.
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Where

14-820.

by

Effect where notice is given
party entitled thereto.

to

subsequent

party;

of.

notice

must be

sent.

14-821.

Waiver

14-822.

Who

14-823.

Waiver

Form of notice.
To whom notice may be given.
Notice when any party is dead.

14-824.

Where

14-825.

Delay

14-826.

When

14-813.

Notice to partners.
Notice to persons jointly liable.
Notice to bankrupt or insol-

14-827.

When

14-814.

Time within which

14-828.

14-815.

Where

14-816.

Where

Notice of nonpayment where
acceptance refused.
Effect of omission to give notice of nonacceptance.
When protest need not be
made; when must be made.

14-806.

14-807.
14-808.

14 809.
14-810.

14-811.
14-812.

When
When

may

agent

give notice.

notice sufficient.

must

be given.
parties
place.

same

reside

14-829.

the

in

14-830.

parties reside in different places.

14-801.

To whom

when

dispensed with.
giving notice; how ex-

notice
in

is

notice need not be given
to drawer.

notice need not be given
to indorser.

must be

notice of dishonor

otherwise provided,

by waiver.

of protest.

cused.

vent.

notice

of notice.

affected

given.

— Except as herein

a negotiable instrument has been dishonored

by nonacceptance or nonpayment, notice of dishonor must be given to
the drawer and to each indorser, and any drawer or indorser to whom
such notice
14-802.

is

not given

By whom

is

discharged. (Acts 1924,

notice given.

p. 144.)

—The notice may be given by or on be-

by or on behalf of any party to the instrument who
might be compelled to pay it to the holder, and who upon taking it up
would have a right to reimbursement from the party to whom the notice

half of the holder, or

is

given. (Acts 1924, p. 144.)
14-803. Notice given

an agent either in his

by agent.

own name

—Notice

of dishonor

or in the

name

of

may

be given by

any party

entitled to

give notice, whether that party be his principal or not. (Acts 1924,
14-804. Effect of notice given

on behalf of the holder.

given by or on behalf of the holder,

quent holders and
the party to

all

whom

prior parties

it is

it

—Where notice

enures for the benefit of

who have

p. 145.)

all

is

subse-

a right of recourse against

given. (Acts 1924, p. 145.)

—

where notice is given by party entitled thereto. Where
notice is given by or on behalf of a party entitled to give notice, it inures
to the benefit of the holder and all parties subsequent to the party to
14-805. Effect

whom

notice

14-806.

is

When

given. (Acts 1924, p. 145.)

agent

may

give notice.

— Where the instrument has been

dishonored in the hands of an agent, he
to the parties liable thereon, or he

may

may

either himself give notice

give notice to his principal.

If

he gives notice to his principal he must do so within the same time as if
he were the holder, and the principal, upon the receipt of such notice, has

:
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himself the same time for giving notice as
dependent holder. (Acts 1924, p. 145.;

When

14-807.

notice sufficient.

—A

A

verbal communication.

misled thereby. (Acts 1924,

Form

of notice.

and may be given
and indicate that
ment.

It

may

in
it

the agent had been an in-

be supplemented and validated

by-

misdescription of the instrument does not

vitiate the notice unless the party to

14-808.

if

written notice lieed not be signed,

may

insufficient written notice

and an

§ 14-815

whom

the notice

given

is

is

in

I

p. 145.)

—The notice may be

writing or merely oral

in

any terms which sufficiently identify the instrument,
has been dishonored by nonacceptance or nonpaybe given by delivering

in all cases

personally or through

it

the mails. (Acts 1924, p. 145.)
14-809.

To whom

may

notice

be given.

—Notice

of dishonor

may be

given either to the party himself or to his agent in that behalf. (Acts
1924, p. 145.)

—

when any party is dead. When any party is dead, and
known to the party giving notice, the notice must be given

14-810. Notice
his death

is'

to a personal representative,

gence he can be found.

may

be sent to the

(Acts 1924,

If

if

there be one, and

if

with reasonable

dili-

there be no personal representative, notice

last residence or last place of business of the deceased.

p. 146.)

14-811. Notice to partners.

ners, notice to

—W^here the parties to be notified are part-

any one partner

is

notice to the firm, even though there

has been a dissolution. (Acts 1924,

p. 146.)

14-812. Notice to persons jointly liable.

must be given

are not partners

— Notice

to joint parties

one of them has

to each of them, unless

authority to receive such notice for the others. (Acts 1924,
Cross-references.

which parties are

—When

all

joint payees

must

indorse, see

who

§

p. 146.)

14-412.

Order

in

liable, see § 14-609.

14-813. Notice to

bankrupt or insolvent.

—Where a party has been ad-

judged a bankrupt or an insolvent, or has made an assignment for the
benefit of creditors, notice may be given either to the party himself or to
his trustee or assignee.
Cross-reference.

14-814.

(Acts 1924,

— Set-off against negotiable

Time within which

as soon as the instrument

hereinafter provided,

(Acts 1924,
14-815.

p. 146.)

is

notice

note, see

must be

dishonored

;

§

given.

20-1305.

—Notice may be given

and, unless delay

must be given within the time

fixed

is

excused as

by

this Title.

p. 146.)

Where

parties reside in the

same

place.

—Where

the person

giving and the person to receive notice reside in the same place, notice

must be given within the following times
given at the place of business of the person to receive notice,
must be given before the close of business hours on the day following.
(1)

it

If

S

_o
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.

must be given before the usual hour

of

must be deposited in the post office in time
usual course the day following. (Acts 1924, p. 146.)

to

given at his residence,

If

(2)

it

on the day following.

rest

sent by mail,

If

(3)

reach him in
14-816.

Where

it

parties reside in different places.

—Where

the person

giving and the person to receive notice reside in different places, the
notice must be given within the following times:
^1)

sent by mail,

If

it

must be deposited

in the post office in

time to

go by mail the day following' the day of dishonor, or if there be no mail
at a convenient hour on that day, by the next mail 'thereafter.
given otherwise than through the post

If

(2)

office,

then within the

time that notice would have been received in due course of mail,

been deposited

14-817.

When

is

p.

146.)

the sender

notice of dishonor

sender

had

the post office within the time specified in the last sub-

in

(Acts 1924,

division.

if it

to

have given due notice.

duly addressed and deposited in the post

is

deemed

deemed

—Where

office,

the

have given due notice, notwithstanding any mis-

to

carriage in the mails. (Acts 1924, p. 147.)

what

14-818. Deposit in post office;

have been deposited
office or in

any

ment. (Acts 1924,

when

in the post office

letter
p.

constitutes.

—Notice

is

deemed

to

deposited in any branch post

box under the control

of the Post Office Depart-

147.)

14-819. Notice to subsequent party; time of.

—Where a party receives

notice of dishonor, he has after the receipt of such notice the

same time

for giving notice to antecedent parties that the holder has after the dis-

honor. (Acts 1924,
14-820.

Where

p. 147.)

notice

must be

sent.

—Where a party has added an ad-

if

must be sent to that address,
he has not given such address, then notice must be sent as follows:

(1)

Either to the post office nearest to his place of residence, or to

dress to his signature, notice of dishonor

but

the post office where he

is

accustomed to receive his

letters; or

he live in one place and have his place of business in another, notice may be sent to either place or
If

(2)

;

If

(3)

place

is

where he

When
fied

he

by

sojourning in another place, notice

the notice

the requirements

Waiver

sent to the

so sojourning.

is

this Title,

may be

is

it

actually received

will be

sufficient

of- this section.

of notice.

by the party within the time

though not sent

(Acts 1924,

— Notice

in

speci-

accordance with

p. 147.)

of dishonor

may

be waived, either
before the time of giving notice has arrived, or after the omission to give
due notice, and the waiver may be express or implied. (Acts 1924, p. 148.)
14-821.

Who

—

by waiver. Where the waiver is embodied in the
instrument itself, it is binding upon all parties; but where it is written
above the signature of an indorser, it binds him only. (Acts 1924, p. 148.)
14-822.

affected

:
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14-823.

a foreign

— A waiver of protest, whether

in

the case of

of exchange or other negotiable instrument,

is

deemed

Waiver
bill

g 14

of protest.

to

be a waiver not only of a formal protest but also of presentment and notice of dishonor. (Acts 1924, p. 148.)
14-824.

Where

notice

dispensed with.

is

— Notice

of dishonor

is

dis-

pensed with when, after the exercise of reasonable diligence, it cannot be
given to or does not reach the parties sought to be charged. (Acts 1924,
p. 148.)

14-825.

Delay

in giving notice;

how

excused.

— Delay

giving notice

in

excused when the delay is caused by circumstances beyond
the control of the holder, and not imputable to his default, misconduct
or negligence. When the cause of delay ceases to operate, notice must
be given with reasonable diligence. (Acts 1924, p. 148.;
of dishonor

14-826.
is

is

When

notice need not be given to drawer.

— Notice of dishonor

not required to be given to the drawer in either of the following cases
(1)
(2)

Where
Where

the drawer and the drawee are the same person;
the drawee

a fictitious person or a person not having

is

capacity to contract;
(3)

Where

the drawer

whom

the person to

is

the instrument

is

pre-

sented for payment;
(4)

Where

the drawer has no right to expect or require that the drawee

or acceptor will honor the instrument;
(5)

Where

14-827.
is

the drawer has countermanded payment. (Acts 1924,

When

notice need not be given to indorser.

p. 148.)

— Notice of dishonor

not required to be given to an indorser in either of the following cases
(1)

Where

the drawee

:

a fictitious person or a person not having ca-

is

pacity to contract, and the indorser

was aware

of the fact at the time he

indorsed the instrument;
(2)

Where

the indorser

is

the person to

whom

the instrument

is

pre-

sented for payment;
(3)
tion.

Where

the instrument

(Acts 1924,

was made or accepted

for his

accommoda-

p. 148.)

—

nonpayment where acceptance refused. Where due
notice of dishonor by nonacceptance has been given, notice of a subsequent dishonor by nonpayment is not necessary, unless in the meantime
14-828. Notice of

the instrument has been accepted. (Acts 1924, p. 149.)
14-829. Effect of omission to give notice of nonacceptance.

sion to give notice of dishonor

— An

omis-

by nonacceptance does not prejudice the

rights of a holder in due course subsequent to the omission. (Acts 1924,
p. 149.)

When protest

—

need not be made when must be made. Where
any negotiable instrument has been dishonored, it may be protested for
nonacceptance or nonpayment, as the case may be but protest is not
14-830.

;

;

required except in the case of foreign

bills of

exchange. (Acts 1924,

p. 149.)

:
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CHAPTER

14-9.

374

DISCHARGE OF NEGOTIABLE INSTRUMENTS.

Sec.

Sec.

14-001.

How

14-902.

"When persons secondarily

instrument discharged.

who

Right of party

Alteration

How

14-901.

charged

burden of proof.

thority;

of

instrument,

What

14-907,

constitutes a material al-

teration.

instrument discharged.

—A

negotiable instrument

instrument

payment

is

of

due course by the party accommodated, where the
made or accepted for accommodation;
in

at or after

the principal debtor

maturity in his

own

becomes the holder

right.

(Acts 1924,

of the instrument

p. 149.)

When

persons secondarily liable are discharged.
secondarily liable on the instrument is discharged
14-902.

for the

money;

When

(5)

dis-

due course by or on behalf of the principal debtor;

in

Bv the intentional cancellation thereof by the holder;
By any other act which will discharge a simple contract

(4)

is

:

By payment
Bv payment

(3)

ef-

fect of.

Renunciation bv holder.

14-904.

(2)

14-906.

discharges

instrument.

(1)

Cancellation unintentional, under mistake, or without au-

lia-

ble are discharged.
14-903.

14-905.

—A

person

By an act which discharges the instrument;
By the intentional cancellation of his signature by the holder;
By the discharge of a prior party;
By a valid tender of payment made by a prior party;
By a release of the principal debtor, unless the holder's right of

(1)
(2)
(3)

(4)
(5)

recourse against the party secondarily liable

is

expressly reserved;

By any agreement

binding upon the holder to extend the time of
payment, or to postpone the holder's right to enforce the instrument,
unless made with the assent of the party secondarily liable or unless the
(6)

right of recourse against such party

is

expressly reserved. (Acts 1924,

p. 150.)

Cross-reference.

14-903.

ment

is

—When

Right of party

who

is

secondarily

liable, see § 14-103.

discharges instrument.

paid by a party secondarily liable thereon,

the party so paying
parties,

party

it is

and he may

—Where the instrunot discharged, but

it is

remitted to his former rights as regards

strike out his

own and

all

all

prior

subsequent indorsements,

and again negotiate the instrument, except:
(1)

Where

it

(2)

Where

it

payable to the order of a third person and has been
paid by the drawer; and
is

was made

or accepted for

accommodation and has been

paid by the party accommodated. (Acts 1924,
Cross-reference.

— See

§

p. 150.)

103-312 as to right of indorser paying off debt to control

judgment.
14-904. Renunciation

by holder.

—The holder

may

expressly renounce

any party to the instrument, before, at or after its maabsolute and unconditional renunciation of his rights against

his rights against
turity.

An

the principal debtor,

made

at or after the

maturity of the instrument,

:

Bills and Notes.

375

§

14-1002

discharges the instrument. A renunciation does not affect the right ol
a holder in due course without notice. A renunciation must be in writing,
unless the instrument is delivered up to the person primarily liable thereon. (Acts 1924, p. 150.)

under mistake, or without authorA cancellation made unintentionally, or under a
ity; burden of proof.
mistake, or without the authority of the holder, is inoperative but where
an instrument or any signature thereon appears to have been canceled,
the burden of proof lies on the party who alleges that the cancellation
was made unintentionally, or under a mistake, or without authority.
14-905. Cancellation unintentional,

—

;

(Acts

1.924, p. 151.)

14-906. Alteration of instrument, effect of.

strument

—Where

materially altered without the assent of

is

a negotiable inall

parties liable

who

has himself made,
authorized or assented to the alteration, and subsequent indorsers. But
when an instrument has been materially altered and is in the hands of a
holder in due course, not a party to the alteration, he may enforce payment thereof according to its original tenor. (Acts 1924, p. 151.)

thereon,

it is

avoided, except as against a party

—

Cross-references. See note under
generally, see § 20-802.

14-907.

What

Effect of alteration of contracts

14-507.

§

constitutes a material alteration.

—Any alteration which

changes

The
The
The
The
The

(1)
(2)
(3)

(4)
(5)

date;

sum

payable, either for principal or interest;

time or place of payment;

number or relations of the parties;
medium or currency in which payment

is

to be

made;

Or which adds

a place of payment where no place of payment is
specified, or any other change or addition which alters the effect of the
instrument in any respect, is a material alteration. (Acts 1924, p. 151.)

CHAPTER

14-10.

FORM AND INTERPRETATION OF

BILLS OF EXCHANGE.
Sec. :

Sec.

of exchange defined.

14-1001.

Bill

14-1002.

not an assignment of funds
hands of drawee.
Bill addressed to more than
one drawee.

14-1003.

Bill
in

14-1001. Bill of

exchange defined.

tional order in writing addressed

the person giving

it,

on demand or at a

money
§

Inland and
exchange.

14-1005.

When

14-1006.

promissory note.
Referee in case of need.

—A

by one person

may

it is

—Assignment

of fund,

see

§

is

bills

of

be treated as

an uncondi-

addressed to

fixed or determinable future time a

(Acts 1924,

foreign

to another, signed

whom

sum

by
pay

certain in

p. 152.)

85-1804.

Acceptances by bank,

13-2020.

—

hands of drawee. A bill of
does not operate as an assignment of the funds in the hands of

14-1002. Bill not an assignment of funds in
itself

bill

of exchange

bill

requiring the person to

to order or to bearer.

Cross-references.
see

14-1004.

§
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the drawee available for the

on the

bill

payment

thereof,

376

and the drawee

is

unless and until he accepts the same. (Acts 1924,

14-1003. Bill addressed to

more than one drawee.

—A

not liable

p. 152.)

may be

addressed to two or more drawees jointly, whether they are partners or

not

;

bill

but not to two or more drawees in the alternative or in succession.

(Acts 1924,

152.)

p.

—

and foreign bills of exchange. An inland bill of exwhich is, or on its face purports to be, both drawn and

14-1004. Inland

change is a bill
payable within this State. Any other bill is a foreign bill. Unless the
contrary appears on the face of the bill, the holder may treat it as an
inland

(Acts 1924,

bill.

14-1005.

When

p.

152.)

may

bill

be treated as promissory note.

—Where

in a

drawer and drawee are the same person, or where the drawee is a fictitious person, or a person not having capacity to contract, the holder
may treat the instrument, at his option, either as a bill of exchange or a
promissory note. (Acts 1924, p. 152.)
bill

Cross-reference.
see § 14-217, 11 5.

—When

ambiguous instrument may be treated as note or

14-1006. Referee in case of need.

may

name

insert thereon the

in case of need, that is to

—The drawer of a
whom

of a person to

say in case the

bill is

bill

bill,

and any indorser

the holder

may

resort

dishonored by nonaccept-

ance or nonpayment. Such person is called the referee in case of need.
It is in the option of the holder to resort to the referee in case of need
or not as he may see fit. (Acts 1924, p. 152.)

CHAPTER

14-11.

ACCEPTANCE OF BILLS OF EXCHANGE.
Sec.

Sec.

14-1103.

how made, etc.
Holder entitled to acceptance
on face of bill.
Acceptance by separate instru-

14-1104.

Promise to accept; when equiv-

14-1105.

Time allowed drawee to

14-1101.
14-1102.

Acceptance;

drawee retaining

Liability of

14-1106.

or destroying
14-1108.

Acceptance of incomplete
Kinds of acceptances.

14-1109.

What

14-1107.

ment.
alent to acceptance.
accept.

bill.
bill.

general

14-1110.

constitutes a
acceptance.
Qualified acceptance.

14-1111.

Rights of parties as to qualified acceptance.

14-1101. Acceptance;

how made,

etc.

—The acceptance

of a bill

is

the

by the drawee of his assent to the order of the drawer. The
acceptance must be in writing and signed by the drawee. It must not
express that the drawee will perform his promise by any other means than
the payment of money. (Acts 1924, p. 153.)
signification

Cress-reference.

14-1102.

— Statute

of frauds, see

§

20-401.

Holder entitled to acceptance on face of

a
presenting the same for acceptance
be written on the bill, and, if such request
dishonored. (Acts 1924, p. 153.)
bill

14-1103. Acceptance

may
is

refused,

by separate instrument.

written on a paper other than the

bill itself, it

bill.

—The holder

of

require the acceptance to

may

treat the bill as

—Where an acceptance

is

does not bind the acceptor

;

;
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except in favor of a person to

whom

thereof, receives the bill for value.

it

§ 14- 1111

shown and who, on

is

(Acts 1924,

the faith

p. 153.;

—

Promise to accept; when equivalent to acceptance. An unconditional promise in writing to accept a bill before it is drawn is dec?
an actual acceptance in favor of every person who upon the faith thereof
14-1104.

receives the

bill

(Acts 1924,

for value.

p. 153. )

—

Time allowed drawee to accept. The drawee is allowed 24
hours after the presentment, in which to decide whether or not he will
accept the bill; but the acceptance, if given, dates as of the day of presentation. (Acts 1924, p. 153.)
14-1105.

drawee retaining or destroying

14-1106. Liability of

drawee to

whom

a bill

is

bill.

—Where

a

delivered for acceptance destroys the same, or

refuses within 24 hours after such delivery, or within such other period
as the holder

may

allow, to return the bill accepted or nonaccepted to the

deemed

holder, he will be

to

have accepted the same. (Acts 1924,

14-1107. Acceptance of incomplete

bill.

—A

bill

may be

p. 153.)

accepted before

has been signed by the drawer, or while otherwise incomplete, or when
it is overdue, or after it has been dishonored by a previous refusal to acWhen a bill payable after sight is dishonored
cept, or by nonpayment.
by nonacceptance and the drawee subsequently accepts it, the holder, in
the absence of any different agreement, is entitled to have the bill accepted
it

as of the date of the first presentment. (Acts 1924,

Kinds of acceptances.

p. 154.)

—An

acceptance is either general or
qualified. A general acceptance assents without qualificatiton to the order
of the drawer. A qualified acceptance in express terms varies the effect
14-1108.

of the bill as

14-1109.

drawn. (Acts 1924,

What

constitutes a general acceptance.

at a particular place

the

is

a general acceptance unless

—An acceptance to pay
it

be paid there only and not elsewhere.

bill is to

14-1110. Qualified acceptance.
(1)

p. 154.)

Conditional, that

is

—An

to say,

acceptance

is

expressly states that

(Acts 1924,
qualified

p. 154.)

which

is:

which makes payment by the acceptor

dependent on the fulfillment of a condition therein stated
(2)

Partial, that

amount
(3)

for

which the

Local, that

is

to say, an acceptance to

is

bill is

pay part only

of the

drawn

to say,

an acceptance to pay only at a particular

place;
(4)

Qualified as to time;

(5)

The acceptance

(Acts 1924,

of

some one or more

of the drawees, but not of

p. 154.)

14-1111. Rights of parties as to qualified acceptance.

refuse to take a qualified acceptance, and
qualified acceptance, he

ance.

all.

Where

may

treat the bill

a qualified acceptance

are discharged from liability on the

is

—The holder may

he does not obtain an unas dishonored by nonaccept-

if

taken, the drawer and indorsers

bill,

unless they have expressly or

impliedly authorized the holder to take a qualified acceptance, or subse-

quently assent thereto.

When

the drawer or an indorser receives notice

;

:
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of a qualified acceptance, he must, within a reasonable time, express his

dissent to the holder, or he will be

(Acts 1924,

deemed

to have assented thereto.

p. 154.)

CHAPTER

PRESENTMENT FOR ACCEPTANCE.

14-12.

Sec.

Sec.

When

presentment for acceptance must be made.

14-1201.

When

14-1202.

failure

present

to

14-1205.

dishonored

is

excused,

by

non-

acceptance.

and indorser.
Presentment; how made.
On what days presentment may
be made.
Presentment where time is in-

14-1204.

Where presentment

When

re-

leases drawer

14-1203.

14-1206.
14-1207.
14-1208.

Duty

bill

not

14-1209.

Rights of holder where

bill

not

of holder where
accepted.

accepted.

sufficient.

When

presentment for acceptance must be made.
ment for acceptance must be made
14-1201.

(1)

Where

the

bill is

(2)

Where

the

bill

the

bill is

— Present-

payable after sight or in any other case where
presentment for acceptance is necessary in order to fix the maturity of the
instrument; or
acceptance
(3)

;

expressly stipulates that

it

shall be presented for

or

Where

drawn payable elsewhere than

at the residence

or place of business of the drawee.
In no other case

is

presentment for acceptance necessary in order to

render any party to the

When

bill liable.

(Acts 1924,

p. 155.)

—

drawer and indorser. Except
as herein otherwise provided, the holder of a bill which is required by
the next preceding section to be presented for acceptance must either
14-1202.

present
fail

it

failure to present releases

within a reasonable time. If he
indorsers are discharged.
(Acts 1924,

for acceptance or negotiate

to do so the

drawer and

all

it

p. 155.)

14-1203. Presentment;

be

made by

how made. — Presentment

for acceptance

must

or on behalf of the holder at a reasonable hour, on a business

day and before the

bill is

overdue, to the drawee or some person author-

ized to accept or refuse acceptance

on his behalf; and

W^here a bill is addressed to two or more drawees who are not
partners, presentment must be made to them all, unless one has authority
to accept or refuse acceptance for all, in which case presentment may be
(1)

made
(2)

to

him only;

Where

the drawee

is

dead, presentment

may

be made to his per-

sonal representative
(3) Where the drawee has been adjudged a bankrupt or an insolvent or
has made an assignment for the benefit of creditors, presentment may be
made to him or to his trustee or assignee. (Acts 1924, p. 155.)

—

days presentment may be made. A bill may be
presented for acceptance on any day on which negotiable instruments
may be presented for payment under the provisions of sections 14-703
14-1204.

On what

;

'
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and

W

:

:

When

14-716.

acceptance

may

be

Saturday

made

is

§ 14-

not otherwise a holiday, presentment for

before 12 o'clock, noon, on that day. (Acts 1924,

p. 156.)

Cross-reference.

— Holidays

enumerated, see

14-1808.

§

—

Presentment where time is insufficient. Where the holder of
a bill drawn payable elsewhere than at the place of business or the r
dence of the drawee has not time with the exercise of reasonable diligence to present the bill for acceptance before presenting- it for payment
on the day that it falls due, the delay caused by presenting the bill for
acceptance before presenting it for payment is excused and does not discharge the drawers and indorscrs. (Acts 1924, p. 156.)
14-1205.

—

Where presentment is excused. Presentment for acceptance
excused and a bill may be treated as dishonored by nonacceptance in

14-1206.
is

either of the following cases

Where

(1)

the drawee

is

dead, or has absconded, or

son or a person not having capacity to contract by

is

a fictitious per-

bill

Where, after the exercise of reasonable diligence, presentment cannot be made;
(3) Where, although presentment has been irregular, acceptance has
been refused on some other ground. (Acts 1924, p. 156.)
(2)

14-1207.

When

dishonored by nonacceptance.

—A

bill is

dishonored by

nonacceptance

When

duly presented for acceptance and such acceptance as
prescribed by this Title is refused or cannot be obtained or

(1)
is

it is

;

When

(2)

presentment for acceptance

is

excused and the

bill

is

not

accepted. (Acts 1924, p. 156.)

—

where bill not accepted. Where a bill is duly
presented for acceptance and is not accepted within a prescribed time, the
person presenting it must treat the bill as dishonored by nonacceptance,
or he loses the right of recourse against the drawer and indorsers. (x\cts

Duty

14-1208.

of holder

1924, p. 157.)

14-1209. Rights of holder

where

bill

not accepted.

—

r

hen a

bill is dis-

honored by nonacceptance, an immediate right of recourse against the
drawers and indorsers accrues to the holder and no presentment for pay-

ment

is

necessary. (Acts 1924, p. 157.)

CHAPTER

14-13.

PROTEST.

Sec.

Sec.

In what cases protest neces-

14-1302.

How

protest made.

14-1307.

14-1303.

14-1304.

By whom protest made.
When protest to be made.

14-1308.

Protest both for nonacceptance and nonpayment.
Protest before maturity where
acceptor insolvent.
When protest dispensed with.

14-1305.

Where

14-1309.

Protest where

14-1301.

14-1306.

sary.

14-1301. In

pearing on

its

protest made.

what cases protest necessary.
face to be such

is

—Where

bill is lost, etc.

a foreign

dishonored by nonacceptance,

it

bill

ap-

must be

Bills and Notes.
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duly protested for nonacceptance, and where such a bill which has not
previously been dishonored by nonacceptance is dishonored by nonpayment, it must be duly protested for nonpayment. If it is not so protested, the drawer and indorsers are discharged. Where a bill does not appear on its face to be a foreign bill, protest thereof in case of dishonor
unnecessary. (Acts 1924, p. 157.)
Editorial Note.

— Section

is

"When

4280 of the Code of 1910 provided as follows:

exchange and promissory notes are made for the purpose of negotiation, or
intended to be negotiated at any chartered bank, and the same are not paid at maturity, notice of the nonpayment thereof, and of the protest of the same for nonpayment or nonacceptance, must be given to the indorsers thereon within a reasonable time, either personally or by post (if the residence of the indorser be
known), or the indorser will not be held liable thereon; but it shall not be neces-

bills of

sary to protest in order to bind indorsers, except in the following cases, to wit:
When a paper is made payable on its face at a bank or banker's office. 2. When
1.
it is discounted at a bank or banker's office.
3. When it is left at a bank or banker's office for collection."

14-1302.

How

protest made.

—The protest must be annexed to the

must contain a copy thereof, and must be under the hand and
the notary making it, and must specify:
or

(1)
(2)
(3)
(4)

bill,

seal of

The time and place of presentment;
The fact that presentment was made and the manner thereof;
The cause or reason for protesting the bill;
The demand made and the answer given, if any, or the fact that

the drawee or acceptor could not be found. (Acts 1924, p. 157.)
14-1303.

By whom

(1)

A

(2)

By any

protest made.

notary public; or
respectable resident of the place where the

ored, in the presence of
p.

— Protest may be made by:

two

or

more

bill is

credible witnesses.

dishon-

(Acts 1924,

157.)

14-1304.

protest

When

protest to be made.

must be made on the day

When

—When

a

bill

is

protested, such

of its dishonor, unless delay

is

excused

has been duly noted, the protest may
be subsequently extended as of the date of the noting.
(Acts 1924,
as herein provided.

a

bill

p. 158.)

Where

—A

must be protested at the place
where it is dishonored, except that when a bill drawn payable at the place
of business or residence of some person other than the drawee, has been
dishonored by nonacceptance, it must be protested for nonpayment at
the place where it is expressed to be payable, and no further presentment
for payment to, or demand on, the drawee is necessary.
(Acts 1924,
14-1305.

protest made.

bill

p. 158.)

—

both for nonacceptance and nonpayment. A bill
which has been protested for nonacceptance may be subsequently protested for nonpayment. (Acts 1924, p. 158.)
14-1306. Protest

14-1307. Protest before maturity

where acceptor

insolvent.

—Where

the acceptor has been adjudged a bankrupt or an insolvent, or has

an assignment for the benefit of creditors, before the
holder

may

cause the

bill

bill

made

matures, the

to be protested for better security against

drawer and indorsers. (Acts 1924,

p. 158.)

—
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When

14-1308.

protest dispensed with.

g

— Protest

is

14-1

dispensed with by

any circumstances which would dispense with notice of dishonor. Delay in noting- or protesting is excused when delay is caused by circumult,
stances beyond the control of the holder and not imputable to hi
misconduct or negligence. When the cause of delay ceases to operate,
the

bill

must be noted or protested with reasonable

diligence.

(Acts

1924, p. 158.)

—

where bill is lost, etc. When a bill is lost or rtpstroyed, or is wrongly detained from the person entitled to hold it. protest may be made on a copy or written particulars thereof. (Acts 1924,
14-1309. Protest

p. 158.)

CHAPTER

14-14.

ACCEPTANCE FOR HONOR.
Sec.

Sec.
14-1401.

When

may

bill

be accepted for

Maturity of

14-1406.

honor.
14-1402.
i/in-j
14-1403.
i/i

Protest

accepted

for

14-1407.

the acceptor for

144409.

honor etc
Presentment for payment to
\
^
how
honor
acceptor
lor
,*
made.
When delay in making present-

14-1410.

Dishonor

*.

Liability

of

14-1408.

acceptor

of

for

«

.

v,

excused.

is

of bill
for honor.

honor.

When

r

,

ment

Agreement

bill
-

>

honor,
14-1405.

of

acceptance for honor
made.
wru
a
a*,
When deemed
be an acceptto u
r
j
ance for honor otr ±u
the drawer.

How

i

14-1404.

payable after

bill

sight.

by acceptor

—

may

be accepted for honor. Where a bill of exchange has been protested for dishonor by nonacceptance or protested
for better security and is not overdue, any person not being a party, already liable thereon, may, with the consent of the holder, intervene and
accept the bill supra protest for the honor of any party liable thereon, or
for the honor of the person for whose account the bill is drawn. The acceptance for honor may be for the part only of the sum for which the bill
is drawn; and where there has been an acceptance for honor for one
party, there may be a further acceptance by a different person for the
honor of another party. (Acts 1924, p. 159.)
14-1401.

bill

—

How

acceptance for honor made. An acceptance for honor
supra protest must be in writing and indicate that it is an acceptance for
honor, and must be signed by the acceptor for honor. (Acts 1924, p. 159.)
14-1402.

When deemed

an acceptance for honor of the drawer.
Where an acceptance for honor does not expressly state for whose honor
it is made, it is deemed to be an acceptance for the honor of the drawer.
14-1403.

(Acts 1924,

to be

p. 159.)

14-1404. Liability of the acceptor for honor.
is

liable to the holder

for

and to

all

whose honor he has accepted. (Acts

14-1405.

Agreement

—The

acceptor for honor

parties to the bill subsequent to the party
1924, p 159.)

of acceptor for honor.

—The acceptor

for honor,

by

such acceptance, engages that he will on due presentment pay the bill
according to the terms of his acceptance, provided it shall not have been
paid by the drawee, and provided also that it shall have been duly pre-

:

I
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sented for payment and protested for nonpayment and notice of dishonor
given to him. (Acts 1924, p. 159.)
14-1406. Maturity of bill payable after sight.

—Where

a bill payable

accepted for honor, its maturity is calculated from the date
of the noting of nonacceptance, and not from the date of the acceptance

after sight

is

for honor.

(Acts 1924,

p. 159.)

14-1407. Protest of bill accepted for honor, etc.

—Where a dishonored

has been accepted for honor supra protest, or contains a reference in
case of need, it must be protested for nonpayment before it is presented
for payment to the acceptor for honor or referee in case of need. (Acts
bill

1924, p 100.)

Presentment for payment to acceptor for honor; how made.
Presentment for payment to the acceptor for honor must be made as
14-1408.

—

follows

be presented in the place where the protest for nonpayment was made, it must be presented not later than the day following
If it is to

(1)

its

maturity.

be presented in some ot'her place than the place where
it was protested, then it must be forwarded within the time specified in
section 14-816. (Acts 1924, p. 160.)
If it is to

(2)

14-1409.

When

delay in making presentment

where there

visions of section 14-712 apply

ment

to the acceptor for

honor or referee

is

is

excused.

—The

pro-

delay in making present-

in case of need.

(Acts 1924,

p. 160.)

14-1410.

—

by acceptor for honor. When the bill is disacceptor for honor, it must be protested for nonpayment

Dishonor of

honored by the
by him. (Acts 1924,

bill

p. 160.)

CHAPTER

PAYMENT FOR HONOR.

14-15.

Sec.

Sec.
14-1501.

Who may

make payment

on subsequent parties
where bill is paid for honor.

for

14-1505.

Effect

How payment for honor made.

14-1506.

Where

honor.
14-1502.
14-1503.
14-1504.

Declaration before payment
for honor.
Preference of parties offering
to pay for honor.

14-1501.

ceiv e

14-1507.

protest.

Rights of payer for honor.

—

Who may make

protested for

holder refuses to re-

payment supra

payment for honor. Where a bill has been
nonpayment, any person may intervene and pay it supra

protest for the honor of any person liable thereon or for the honor of the

person for whose account

it

was drawn. (Acts

1924, p. 160.)

How payment for honor made. —The

payment for honor supra
protest, in order to operate as such and not as a mere voluntary payment,
must be attested by a notarial act of honor which may be appended to
14-1502.

the protest or form an extension to
14-1503. Declaration before

it.

(Acts 1924,

payment

for honor.

p. 160.)

—The

notarial act of

honor must be founded on a declaration made by the payer for honor or

—

-
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by

his

agent

§ 14-1

pay the

in that behalf, declaring- his intention to

honor, and for whose honor he pays. (Acts 1924,
14-1504. Preference of parties offering to

pay

for

bill

p. 161.)

for honor.

— Where

t

or more persons offer to pay a bill for the honor of different parties, the
person whose payment will discharge most parties to the bill is to be

given the preference. (Acts 1924,

p. 161.)

—

on subsequent parties where bill is paid for honor.
Where a bill has been paid for honor, all parties subsequent to the party
for whose honor it is paid are discharged, but the payer for honor is subrogated for, and succeeds to, both the rights and duties of the holder as
regards the party for whose honor he pays and all parties liable to the
14-1505. Effect

latter.

(Acts 1924,

Where

14-1506.

Where

p. 161.)

holder refuses to receive payment supra protest.

payment supra protest, he
recourse against any party who would have been dis-

the holder of a

loses his right of

bill

refuses to receive

charged by such payment. (Acts 1924,
14-1507. Rights of payer for honor.

amount

to the holder the
to its dishonor,

(Acts 1924,

is

of the bill

—The payer for honor,

on paying

and the notarial expenses incidental
and the protest.

entitled to receive both the bill itself

p. 161.)

CHAPTER

BILLS IN A SET.

14-16.

Sec.

Sec.

one

14-1601.

Bills in sets constitute

14-1602.

Rights of holders where

14-1603.

bill.

14-1604.

Acceptance of

bills

drawn

in

sets.

dif-

ferent parts are negotiated.

14-1605.

of holder" who indorses two or more parts of
a set to different persons.

Payment by acceptor
drawn in sets.

14-1606.

Effect of discharging one of a

Liability

of bills

set.

14-1601. Bills in sets constitute one
set,

p. 161.)

bill.

—Where

a

drawn

bill is

in a

each part of the set being numbered and containing a reference to

the other parts, the whole of the parts constitutes one

bill.

(Acts 1924.

p. 161.)

14-1602. Rights

Where two

where

of holders

different

parts

are negotiated.

more parts of a set are negotiated to different holders in
due course, the holder whose title first accrues is as between such holders
the true owner of the bill. Nothing in this section shall affect the rights
of a person

or

who

in

him. (Acts 1924,

due course accepts or pays the part

14-1603. Liability of holder
different persons.

first

presented to

p. 161.)

who

indorses

two or more parts

of a set tD

—Where the holder of a set indorses two or more parts

to different persons, he

is

on every such part, and every indorser
on the part he has himself indorsed, as if

liable

subsequent to him is liable
such parts were separate bills. (Acts 1924,

—

drawn in sets. The acceptance may be
must be written on one part only. If the

14-1604. Acceptance of bills

written on any part and

it

p. 162.)

drawee accepts more than one

part,

and such accepted parts are nego-
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i

,

tiated to different holders in due course, he
as

if it

were

14-1605.

ceptor of a

a separate bill.

(Acts 1924,

is

on every such part

liable

p. 162.)

—

Payment by acceptor of bills drawn in sets. When the acbill drawn in a set pays it without requiring the part bearing
up to him, and that part at maturity is
a holder in due course, he is liable to the

his acceptance to be delivered

outstanding in the hands of
holder thereon. (Acts 1924,

p.

162.)

14-1606. Effect of discharging one of a set.

— Except

as herein other-

wise provided, where any one part of a bill drawn in a set is discharged
by payment or otherwise the whole bill is discharged. (Acts 1924, p. 162.)

CHAPTER

14-17.

PROMISSORY NOTES AND CHECKS.
Sec.

Sec.
14-1701.

Negotiable

promissory

note

14-1705.

defined.
14-1702.

Certification

of

check;

effect

of.

Payment

14-1706.

in specifics.

where the

Effect

check procures

14-1703.

Check

14-1704.

Within what time a check must

defined.

it

holder of
to be cer-

tified.

14-1707.

be presented.

When

check operates as an
assignment.

14-1701. Negotiable promissory note defined.

—A

negotiable promis-

sory note within the meaning of this Title is an unconditional promise in writing made by one person to another, signed by the maker,

engaging to pay on demand, or at a fixed or determinable future time, a

money or in cotton or other articles of value to order or
Where a note is drawn to the maker's own order, it is not
to bearer.
complete until indorsed by him. If it is made payable in articles of
sum

certain in

value other than money, and payment

may

not punctually made, the holder
recover the value of such articles at the time the note was due, at

the place where

is

was payable, if a specific place is mentioned, otherwhere it was made, with lawful interest thereon. (Acts

it

wise at the place
1924, p. 162.)

—

Editorial Note. Under the Uniform Negotiable Instruments Law a promissory
note must be made payable in a sum certain in money. A provision for payment
in specifics would defeat negotiability.
See § 14-201 and note. This section follows the uniform law down to the provision that it may be payable in cotton or
other articles of value. The second sentence is also identical with it, but the
third sentence is taken from the prior law.

—All agreements to pay

Payment in specifics.
presumed to be made in favor

14-1702. (4271)
cifics

are

specifics, or in lieu thereof

he

may pay

in spe-

who may pay in
the debt in money

of the debtor

amount

the

of

determined by the values to be fixed as in the preceding section. (40
Ga. 80.)
Editorial Note.

— This

section has been retained as not superseded or repealed
Law of 1924.

by the Georgia Negotiable Instruments

—A

Check defined.
bank payable on demand.
14-1703.

provisions of this

mand apply

check

is

a

bill

of

exchange drawn on a

Except as herein otherwise provided, the
Title applicable to a bill of exchange payable on de-

to a check. (Acts 1924, p. 163.)

Cross-reference.

— Bill

of

exchange defined, see

§

14-1001.

Bills and Notes.
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—

Within what time a check must be presented. A check m
be presented for payment within a reasonable time after its issue, or the
drawer will be discharged from liability thereon to the extent of the
caused by the delay. (Acts 1924, p. 163.)
14-1704.

I

Cross-reference.

— Stale

checks, see

§

13-2049.

14-1705. Certification of check; effect of.

by the bank on which

it

acceptance. (Acts 1924,
Cross-references.
see § 13-2044.

is

certification

checks, see

where the holder

13-2037.

§

is

is

certified

equivalent to an

Forged or raised checks,

of check procures

—Where the holder of a check procures
drawer and

a check

163.)

p.

— Certifying

14-1706. Effect

drawn, the

—Where

it

to be certified.

to be accepted or certified, the

it

indorsers are discharged from liability thereon. (Acts

all

1924, p. 163.)

14-1707.

When

check operates as an assignment.

—A

check of

itself

does not operate as an assignment of any part of the funds to the credit

drawer with the bank, and the bank is not liable to the holder unand until, it accepts or certifies the check. (Acts 1924, p. 163.)

of the
less

—Assignment of fund,

Cross-references.

rupt, or insane depositor, see

PART

II.

§

see

§

85-1804.

Checks of deceased, bank-

13-2040.

MISCELLANEOUS PROVISIONS.

CHAPTER

IN GENERAL.

14-18.

Sec.

Sec.

14-1801.
14-1802.

Bonds,

negotiable;
not required.
etc.,

Purchaser takes note or con-

14-1805.

seal

tract subject to equities.

Transfer of secured note car-

Notes or contracts for cor-

14-1806.

porate stock sold by promo-

ries security.

14-1803.
14-1804.

ters.

Indorser sued with maker.
Notes or contracts for patent

14-1807.

Purchaser takes note or con-

right, copyright, or proprietary right.

14-1808.

trac * subject to equities,
Public holidays.

14-1801. (4274) Bonds, etc., negotiable; seal not required.
specialties, or other contracts in writing for the

payment

of

—All bonds,

money

or any

judgments and executions from any court in
this State, are transferable by indorsement or written assignment in the
same manner as bills of exchange and promissory notes. No indorsement or assignment need be under seal. (Act 1799, Cobb, 519.)
article of property,

Cross-references.

and

all

—Transfer of judgments and executions, and the rights of trans-

ferees, see §§ 39-401, 110-901.
Transfer of registered State bonds, see § 87-118.
Rights of assignee of choses in action, see § 85-1803. Definition of specialty, see
Holder having lien on instrument is holder for value to extent of lien.
§ 20-104.

see

§

14-304.

Warehouse

receipts negotiable in form, see

liens, generally, see §§ 67-1706, 67-1707, 67-2302.

livery or indorsement, see

than

bills

§

23-1606.

111-105.

Transfer of

Inference as to corporate securities other

and notes being negotiable, see

—

§

County orders negotiable by de-

§

14-606.

Editorial Note. This Chapter and Chapter 14-99 are not a part of the Negotiable
Instruments Law. See last sentence of § 14-206 and note thereunder.

§
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(4276) Transfer of secured note carries security.

— The trans-

secured by a mortgage or otherwise conveys to the transIf more than one note is secured and
feree the benefit of the security.
the mortgagee transfers some and retains others, the holder of the transfer of notes

ferred notes has a preference over the mortgagee
ficient to

pay

all

Cross-references.

14-1803.

may

the notes. (74 Ga. Ill

—Transfer

;

the security

if

is

insuf-

32 Ga. 228.)

of liens generally, see §§ 67-1706, 67-1707, 67-2302.

(4283) Indorser sued with maker.

—In

all

cases the indorser

be sued in the same action, and in the same county, with the maker,

or drawer, or acceptor. (Act 1826, Cobb, 594.)

—

Cross-references. Order in which parties are liable on negotiable instruments,
see § 14-609. This section is applicable to instruments coming within the meaning
of § 14-1S01.
When maker and indorser reside in different counties, see §§ 3-205,
3-303.

Notes or contracts for patent right, copyright, or
proprietary right. All promissory notes, contracts, or other evidences of
debt, taken by any person, agent, company, or corporation, for the pur14-1804. (4293)

—

chase price of any patent right, copyright or proprietary right, or territory for the sale of any such right, or for the sale of any patented article

where there is a proprietary
ownership or right, and sold by such person, agent, company, or corporation, through or by any peddler, agent, or traveling salesman, traveling for the purpose of making such sales, shall have expressed on the
or thing, or copyrighted article or thing, or

face of such note, contract, or other evidence of debt the consideration

which the same was given:
Provided, this section shall not apply to merchants or manufacturers selling and delivering such goods directly from their stores or warehouses
of the same, stating the thing or article for

(Acts 1897,

in the regular course of business.

Cross-references.
ble Instruments

p. 81.)

— Penalty for violation

Law

of this section, see
did not alter this section, see § 14-206.

§

Negotia-

14-9901.

14-1805. (4294) Purchaser takes note or contract subject to equities.

—Any person,

firm, or

company

or corporation,

who may

note, contract, or other evidence of debt given for

things set forth in the preceding section,

note

is

when

expressed on the face thereof as

is

any

purchase any

of the articles or

the consideration of said

provided in said section,

whether before due and without notice or otherwise, where the con-

same with all the equities existing between the original parties; and the maker of such note, contract, or
other evidence of debt shall have the right to make any defense to the
payment of same as against such purchasers that could have been made
sideration

is

so expressed, shall take the

against the original payee. (Acts 1897, pp. 81, 82.)

—

Cross-references. Assignment of choscs in action, see
Law did not alter this section, see § 14-206.

§

85-1803.

Negotiable

Instruments

Notes or contracts for corporate stock sold by promoters.—
All promissory notes, contracts or other evidences of debt, taken by any
person, company or corporation, agent or promoter, for the purchase
price of any gold mining stock, silver mining stock, oil well stock, insur14-1806.

ance stock, or any other stock

in

any incorporated company, domestic
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§

14-1808

or foreign, and sold by any peddler, agent or traveling salesman or pro-

on
moter, traveling for the purpose of making sales, shall have exp
the face of such notes, contracts or other evidence of debt, the considera'

tion of the same, stating for

what the same was given:

Provided, this

law shall not apply to sales after the original purchase price has been
paid and certificates of stock have been issued. (Acts 1912, p. 153. )

—

Cross-references. Penalty for violation of this section, see § 14-9902. NegotiaBlue sky law, see
ble Instruments Law did not repeal this section, see § 14-206.
Title 97, Securities.

14-1807. Purchaser takes note or contract subject to equities.

who may purchase any

person, firm or corporation

— Any

note, contract or other

evidence of debt, given for any of the stock set forth in section 14-1806,
when the consideration is expressed in the face of the note or contract as
required in said section, whether before due and without notice, or other-

where the consideration is so expressed, shall take the same with
all the equities existing between the original parties and the maker of
such note, contract or other evidence of debt, and the maker shall have
the right to make any defense to the payment of same as against such
purchasers that could have been made against the original payee. (Acts
wise,

1912, p. 154.)
Cross-reference.
§

—Negotiable

Instruments

Law

did not alter this section, see

14-206.

—The

commonly
called New Year's Day; the nineteenth day of January, known as Lee's
Birthday; the twenty-second day of February, known as Washington's
Birthday; the twenty-sixth day of April, known as Memorial Day; the
third day of June, known as the birthday of Jefferson Davis the fourth
day of July, called Independence Day; the first Monday in September,
known as Labor Day; the eleventh day of November, commonly
known as Armistice Day; the twenty-fifth day of December, known
as Christmas Day; and any day appointed or recommended by
14-1808. (4284) Public

holidays.

first

of

January,

;

the Governor, or the President of the United States, or any municipal
authority, as a day of thanksgiving, or fasting and prayer, or other

and any other day declared by the law to be a
public holiday, shall be treated and considered for all purposes of this
Title as the first day of the week, commonly called Sunday, and as public holidays. (Act 1850, Cobb, 522; Acts 1870, p. 69; 1871-2, p. 23; 1874,
religious observances

p. 19; 1889, p.

;

72; 1893, p. 115; 1894, p. 47; 1897, p. 119; 1929, p. 211.)

—How

Cross-references.
time computed when last day falls on Sunday or holiday, see § 14-105. Time of maturity of negotiable instrument, see § 14-716. Observance by schools, see §§ 32-1503, 32-1504.

—

Editorial Note. This section is not a part of the Negotiable Instruments Law,
it has been retained because it contains the only enumeration of holidays for
commercial purposes in the Code. The Negotiable Instruments Law makes no
such enumeration. The provision making November 11 a holiday was codified as
a part of this section, being taken from Acts 1929, p. 211. The expression "for all
purposes of this Title" was inserted in lieu of the provision "for all purposes whatsoever, as regards the presenting for payment or acceptance, and the protesting
and giving notice of the dishonor, of bills of exchange, bank checks, and promissory notes," which appeared between the word "shall" and the words "be treated
and considered," and for the provision "and all such bills, checks, and notes, otherwise presentable for acceptance or payment on said days, shall be deemed to be
presentable for acceptance or payment on the next business day thereafter," which
appeared at the end of the section.

but

§
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14-99.

388

CRIMES.

IN GENERAL.
Sec.

Sec.
14-9901.

Illegal

sale

copyright,

patent

of

right,

14-9902.

Illegal sale of corporate stock,

•proprietary-

or

right.

14-9901.

(635 P. C.) Illegal sale of patent right, copyright, or proprie-

tary right.

—

by

any

selling

If

any person

shall violate the provisions of section 14-1804,

of the articles

mentioned

without express-

in that section

on the face of notes or contracts or other evidences of debt given
for the purchase price the article or thing for which the same was given,
ing-

he shall be guilty of a misdemeanor. (Acts 1897,
14-9902. Illegal sale of corporate stock.

—Any

violating the provisions of section 14-1806,

by

p. 81.)

person or corporation

selling

any of the stocks

mentioned therein without expressing on the face of the notes or contracts or other evidence of debt the consideration for

which the same was

given, shall be guilty of a misdemeanor, and on conviction shall be pun-

ished as provided by section 27-2506. (Acts 1912,

BILLS OF EXCEPTIONS:

See Title

6,

p. 154.)

Appeal and Error, Chapter

6-9; Title 24, Courts, Chapters 24-36, 24-45.

BILLS OF PEACE:

See Title 37, Equity, Chapter 37-14.

BILL OF RIGHTS:

See Title

Chapters 2-1 to

2,

Constitution of the State of Georgia,

2-5.

BILLIARD ROOMS:

See Title 84, Professions, Businesses, and Trades,

Chapter 84-16.

BLACKMAIL: See Title 26, Crimes and Punishment, Chapter
BLIND ACADEMY: See Title 35, Eleemosynary Institutions,

26-18.

Chapter

35-7.

BLUE SKY LAW: See Title 97, Securities.
BOARD OF BAR EXAMINERS: See Title
Chapter

9,

Attorneys at Law,

9-1.

BOARD OF REGENTS OF UNIVERSITY SYSTEM:

See Title

32,

Education, Chapter 32-1.

BOARD OF CONTROL OF ELEEMOSYNARY INSTITUTIONS:
See Title 35 Eleemosynary Institutions, Chapter 35-1
Social Welfare, Chapter 99-1.
;

BOARD OF EXAMINERS

of various
Businesses,
Professions,
and Trades.

professions:

BOARDING HOUSES: See Title 52, Hotels and Inns.
BOLL WEEVIL: See Title 5, Agriculture, Chapter 5-7.

See

;

Title 99,

Title

84,

Bonds
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— Boundaries.

BONDS:

See Title 76, Peace Warrants and Behavior Bonds; Title 87,
Public Finance; Title 89, Public Officers, Chapter 89-4; Title 97,
curities; Title 103, Suretyship.

BOND COMMISSIONER:

See Title 40, Executive Department,

CI.

ter 40-12.

BONDED PUBLIC WAREHOUSEMEN:
men, Chapter

BOUNDARIES:

See Title 111,

Warehou

e-

111-1.

See Title 23, Counties, Chapters 23-3, 23-4; Title 85,
Property, Chapters 85-13, 85-16.

TITLE

15

BOUNDARIES AND JURISDICTION OF

THE STATE.
Sec

C'np.

-

15-101

15-1.

Boundaries and boundary lines

15-2.

Jurisdiction of the State

15-3.

Jurisdiction over certain land ceded to or acquired by the

*

15-201

15-301

United States

CROSS-REFERENCES.
Condemnation by State or National Government:
Chapter 36-11.
State as one supreme judicial

CHAPTER

14-1.

See Title

district:

15-102.

Courts,

§

24-3701.

Sec.

Boundaries of the State.
Line between Georgia and South

15-104.
15-105.

Carolina.
15-103.

24,

Eminent Domain,

36,

BOUNDARIES AND BOUNDARY LINES.

Sec.
15-101.

See Title

nda.

Line between Georgiaand North
Carolina and Tennessee.

15-101.

(16)

Boundaries of the State.

Line between Georgia and Alabama.
Line between Georgia and Flo-

—The boundaries

of Georgia as

deduced from the Constitution of Georgia, the Convention of Beaufort,
the Articles of Cession and Agreement with the United States of America
entered into on the 24th of April, 1802, the Resolution of General Assembly of December 8, 1826, and the adjudications and compromises
affecting Alabama and Florida, are as follows:

From

mouth

Savannah, along the stream
thereof to the fork or confluence made by the Rivers Keowee and Tugalo, and thence along said River Tugalo until the fork or confluence made
by said Tugalo and the River Chattooga, and up and along the same to
the point where it touches the northern boundary line of South Carolina,
and the southern boundary line of North Carolina, which is at a point on
the sea, or the

of the River

the 35th parallel of north latitude, reserving

all the islands in said Rivers
Savannah, Tugalo, and Chattooga, to Georgia; thence on said line of said
35th parallel, from said point of intersection, and on and along said line
west, to a point where it merges into and becomes the northern boundary line of Alabama it being the point fixed by the survey of the State of
Georgia, and known as Nickajack thence in a direct line to the great
bend of the Chattahoochee River, called Miller's Bend it being the line
run and marked by said survey and thence along and down the western
bank of said Chattahoochee River, along the line or limit of high-water
mark, to its junction with Flint River; thence along a certain line of survey made by Gustavus J. Orr, a surveyor on the part of Georgia, and W.
Whitner, a surveyor on the part of Florida, beginning at a fore-and-aft

—

;

—

;

Boundaries and JruuspicrroN of the State.

391

tree about four chains

§ 15-202

below the present junction; thence along

t!

designated 37 links north of Ell icon's Mound on the St.
Mary's River; thence along- the middle of said river to the Atlantic
east, to a point

Ocean, and extending therein three English miles from low-water mark;
thence running in a northeasterly direction and following the direction
of the Atlantic coast to a point opposite the mouth, or inlet, of said Savannah River; and from thence to the mouth or inlet of said Savannah
River, to the place of beginning; including all the lands, waters, islan
and jurisdictional rights within said limits, and also all the islands within 20 marine leagues of the seacoast. (Act 1788, Cobb, 150; Watkins'
Dig. 713-762; Acts 1916,

p. 29.)

—

Line between Georgia and South Carolina. The boundary between Georgia and South Carolina shall be the line described as running from the mouth of the River Savannah, up said river and the Rivers Tugalo and Chattooga, to the point where tjie last-named river intersects with the 35th parallel of north latitude, conforming as much as possible to the line agreed on by the commissioners of said States at Beaufort on the 28th of April, 1787.
15-102. (17)

Line between Georgia and North
see.
The boundary between Georgia and North
and Tennessee shall be the line described as the
latitude, from the point of its intersection by the

Carolina and Tennes-

15-103. (18)

—

to the place called Nickajack.

(Acts 1887,

Carolina and Georgia

35th parallel of north

River Chattooga, west

p. 105.)

—

between Georgia and Alabama. The boundary line
between Georgia and Alabama shall be the line described from Xickajack to Miller's Bend on the Chattahoochee River, and down said river
(19) Line

15-104.

to its junction with the Flint River.

—

Line between Georgia and Florida. The boundary line
between Georgia and Florida shall be the line described from the junction of the Flint and Chattahoochee Rivers to the point 37 links north
of Ellicott's Mound, on the St. Mary's River; thence down said river to
the Atlantic Ocean. (Acts 1859, p. 23.)
15-105. (20)

CHAPTER

15-2.

JURISDICTION OF THE STATE.
Sec.

Sec.
15-201.

Extent of sovereignty and ju-

15-202.

risdiction.

15-201. (21

;

21 P. C.)

denizens and temporary sojourners.

Citizens,

Extent of sovereignty and

jurisdiction.

—The

sovereignty and jurisdiction of this State extend to all places within the
limits of her boundaries, except so far as she has voluntarily ceded the

same

to the

United States or adjacent States over particular

localities.

—

Cross-reference. Protection to persons and property the duty of the government, see Const., Art. I, Sec. I, Par. II (§ 2-102).

15-202. (22, 2172; 22 P. C.) Citizens, denizens
ers.

—The

and

laws extend to all persons
whether as citizens, denizens, or temporary so-

jurisdiction of this State

while within

its limits,

and temporary sojourn-

its

journers.
Cross-references.

— Suit

against citizens of another State,

property of transient persons taxed, see

§

92-106.

see

§

81-205.

How

Boundaries and Jurisdiction of the State.
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CHAPTER 15-3. JURISDICTION OVER CERTAIN LAND
CEDED TO OR ACQUIRED BY THE UNITED STATES.
Sec.

Sec.
15-301,

15-303.

Cession to the United States
of land for *public buildings,
c

.

of vesting of jurisdiction;

exemption of land from taxation.

.

torts, etc.

15-304.
15-302.

Time

Jurisdiction over lands ceded or
acquired.

_

,

Forest reserves by Federal Goveminent in mountain region

and

Okefenokee Swamp.

in

Cession to the United States of land for public buildings,
forts, etc.
The consent of the State is hereby given, in accordance with
the 17th clause, section 8, of Article I, of the Constitution of the United
15-301.

{25)

—

by the United States, by purchase, condemnation or otherwise, of any lands in this State which have been or
may hereafter be acquired for sites for customs houses, courthouses, post
offices, or for the erection of forts, magazines, arsenals, dockyards, and
the

States, to

acquisition

other needful buildings. (Acts 1906,
Cross-references.

p.

126; 1927, p. 352.)

— Exclusive

Sec. 8 (§ 1-125. H 17).
piers, see § 23-2003.

jurisdiction of Congress, see Const. U. S., Art. I,
Jurisdiction of the United States over certain bridges and

— Exclusive jurisdiction

and over any lands
so acquired by the United States is hereby ceded to the United States for
all purposes except service upon such lands of all civil and criminal
15-302. (26) Jurisdiction.

in

process of the courts of this State; but the jurisdiction so ceded shall

continue no longer than said United States shall own such lands. The
State retains its civil and criminal jurisdiction over persons and citizens

ceded territory, as over other persons and citizens in this State.
Nothing herein shall interfere with the jurisdiction of the United States
over any matter or subjects set out in the Acts of Congress donating
in said

money

for the erection of public buildings for the transaction of its busi-

ness in this State, or with any laws, rules, or regulations, that Congress

may adopt

ceded territory,
(Acts 1890-1, p. 201

in said
in.

and protection of its property and rights
and the proper maintenance of good order there-

for the preservation

Time

;

1927, p. 352.)

redemption of lands from taxjurisdiction hereby ceded shall not vest until the United
States shall have acquired the title to the said lands by purchase, condemnation, or otherwise; and as long as the said lands shall remain the
property of the United States when acquired as aforesaid, and no longer,
the same shall be and continue exempt and exonerated from all State,
county, and municipal taxation, assessment, or other charges which may
be levied or imposed under authority of the State. (Acts 1927, p. 352.)
15-303.

ation.

—The

of vesting of jurisdiction;

15-304. Forest reserves

by Federal Government

—

in

mountain region

Okefenokee Swamp. The consent of the State is hereby given
to the acquisition by the United States by purchase or gift, or by condemnation according to law, of only such lands as may be contracted,
proposed, or offered for sale in writing by the ostensible owner to the
United States, in which the owner consents to such condemnation of
such lands in the mountain region of Georgia and in the Okefenokee
Swamp as in the opinion of the State and Federal Governments may be
needed for the establishment of national forest reserves, forest experi-

and

in

5
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ment

8

l

any development purpc
best suited on these lands to be acquired by the United State:-,:
Provided, that the State shall retain concurrent jurisdiction with the United
States in and over such lands in so far as civil process is concerned in
all cases, and such criminal process as may issue under the authority
of the State against any person charged with the commission of any
crime without or within said jurisdiction may be executed thereon in
like manner as if this law had not been enacted: and Provided, that in
all condemnation proceedings the rights of the Federal Government shall
be limited to the specific objects set forth by the laws of the United
stations, wild-life sanctuaries, or for

States in regard to forest reserves or wild-life sanctuaries.

(Acts 1929,

p. 239.)

—

Editorial Note. Since the adoption of the Code of 1895 the following cessions
have been made to the United States:

— Roadway in Ringgold and upon the public road.
— Ground for a fishery in Meriwether county.
— National Park in Fulton county.
— Government building in the city of Atlanta.
—United States Prison in Fulton county.
— National Forest Reserve.
— Chickamauga, Chattanooga National Park.
— National Park approaches in Catoosa and Whitfield counties.
— Government building in Athens.
—^Government building in Savannah.
— Chickamauga National Park.
— Government buildings Valdosta and Atlanta.
—Fort Screven on Tybee Island.
—Fish culture in Meriwether county.
— Government road in Walker county.
— Fort Oglethorpe in Catoosa and Walker counties.
— Certain marsh lands for opening inland waterway Camden
county.
— National Forest Reserve (Acts 1901,
amended).

Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts
Acts

897,
898,
899,
899,
899,
901,
901,
902,
902,
902,
902,
904,
904,
906,
910,
912,
914,

Acts
Acts

917, p. 182.
918, p. 206.— National

p. 109.
p. 102.

92.

p.
p.

93.

p.

94.

p.

84.

85.
110.
p. 111.
p. 112.
p. 113.
p. 108.
p. 110.
p. 125.
p. 132.
p. 113.
p. 154.
p.
p.

in

in

p. 84,

Forest Reserve (Acts 1917,

p.

182,

amended).

BREACH OF THE PEACE:

See Title 26, Crimes and Punishment,
Chapters 26-51 to 26-55; Title 76, Peace Warrants and Behavior
Bonds.

BRIBERY:
BRIDGES:

See Title 26, Crimes and Punishment, Chapter 26-41.
See Title

23, Counties,

Chapters 23-19, 23-20;

Title

95,

Roads, Bridges, and Ferries.

BROKERS:

See Title 4, Agency; Title 12, Bailments, Chapters 12-4,
12-7; Title 84, Professions, Businesses, and Trades, Chapter
84-14; Title 92, Public Revenue, Chapter 92-5.
12-6,

BUDGET BUREAU:
40-4.

See Title 40, Executive Department, Chapter

TITLE

16.

BUILDING AND LOAN ASSOCIATIONS.
Chap.

Sec.

16-

1.

Regulation in general

16-

2.

Interstate building

16-99.

16-101

and loan associations

16-201

Crimes

16-9901

CROSS-REFERENCES.
Loans on personal property:

See Title 12, Bailments, Chapter 12-5; Title 25,
Credit L'nions: Small Loans; Salary Buyers, Chapter 25-2.

Small loan business: See Title 25, Credit Unions; Small Loans; Salary Buyers,
Chapter 25-3.
See also Title 13, Banks and Banking; Title 109, Trust Companies.

CHAPTER

16-1.

REGULATION

Sec.
16-101.

15-102.

16-103.

IN GENERAL.

Sec.

Loans

to persons not
rate of interest.

members;

(2878)

Loans

Chapter to apply to

all

saving

institutions.

Contracts and securities construed valid.
Chapter not apply unless stockholders adopt it.

16-101.

16-104.

16-105.

to persons not

Foreclosure of mortgages; service of statement on mortgagor.

members;

rate of interest.

—All

building and loan associations, and other like associations doing' business

(and the term "other like associations" shall include a corporation organized to do a general savings and loan business, and among
other things lending its funds to members of the industrial and working
in this State

classes, or others,

ments and

its

own

and secured

in

whole or

in part

by personal indorse-

fully paid or installment stock, or its

own

fully paid

or installment certificates of indebtedness, or other personal property),
are authorized to lend

money

to persons not

holders therein, at eight per cent, or

and interest

thereof, nor share-

and to aggregate the principal
the entire period of the loan, and

less,

at the date of the loan for

sum

members

and the interest for the entire period
of the loan into monthly or other installments, and to take security by
mortgage with waiver of exemption or title, or both, upon and to real
estate situated in the county in which said building and loan association
may be located and such building and loan association shall be construed to be located in any county wherein it has an office, agent or resident correspondent: Provided, however, the associations shall not be
to divide the

of the principal

;

compelled to lend their funds exclusively in the manner hereinbefore
specified, but also shall have authority to make loans to members of the
industrial and working classes and to all other persons, due at fixed intervals not exceeding 12 months, and secured in whole or in part by personal indorsements and by its own fully paid stock, or stock payable on
the installment plan, certificates of indebtedness, fully paid or payable
on the installment plan, or both indorsements and such securities, or
other personal security and choses in action, and on such loans so made

Building and Loan Associations.
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and secured as aforesaid, it shall be lawful to deduct interest in advance,
but not to exceed eight per cent, discount, and the installment payments,
if any, made on such hypothecated stock or certificate:-: of indebtedm
during the time the loan is of force may or may not hear interest, at
option of the association, and the taking of said installment payments on
said hypothecated stock, certificates of indebtedness, choses in action, or
other evidences of indebtedness shall not be deemed usurious. (Acts
1888, p. 47; 1905, p. 83; 1910, p. 55; 1913, p. 54.)

—

Legal rate of interest, see § 57-101. Corporations chartered
to borrow and lend money, acquiring powers of trust companies,
see §§ 109-302 to 109-306. But see § 109-509.
Cross-references.

by superior court

16-102. (2879) Contracts

made and

and

securities construed valid.

—All contracts

securities taken in accordance with this Chapter shall be valid

for the full

amount

of principal

held usurious. (Acts 1888,

and

and

interest charged,

shall not

be

p. 47.)

—

Chapter not apply unless stockholders adopt it. Nothing in this Chapter shall be held to apply to any building and loan association, unless said association shall, by a vote of a majority of its stockholders, adopt the provisions of this Chapter as an amendment to its
16-103. (2880)

charter.

(Acts 1888,

p. 47.)

—

Chapter to apply to all saving institutions. All the
provisions of this Chapter are to apply to all saving institutions which
pay interest to depositors and whose deposits are not subject to check.
16-104. (2881)

(Acts 1889,

p. 180.)

16-105. (2882) Foreclosure

of mortgages;

service

of

—

statement on

mortgagor. No judgment of foreclosure shall be given in favor of any
building and loan association, upon any mortgage executed to it, unless it shall have served upon the mortgagor, at least 30 days before
the court at which such judgment shall be taken, a complete statement
of the amount for which it claims judgment, fully setting out the
amount claimed for principal, interest, and fines or penalties, and also
setting out the credit allowed for stock transferred to it as collateral,
and any other credit to which the mortgagor may be entitled. (Acts 1876,
p. 103.)

Cross-reference.

—Proceedings

CHAPTER

16-2.

to foreclose a

mortgage on

realty, see

§

67-201.

INTERSTATE BUILDING AND LOAN
ASSOCIATIONS.
Sec.

Sec.
16-201.

What

"building and loan asso-

16-208.

ciation" includes.
16-202.

16-203.

against

foreign

com-

panies.

Deposits by such associations.
Duties of Treasurer of State.
Certificate

Process

16-209.

Reciprocity.

16-210.

Fines, interest, or
usurious.

16-211.

Annual

issued by deposi-

premiums not

16-204.

tones.
Duties of association and de-

16-212.

Annual

16-205.

Interest, dues, etc.,

on deposits.

16-213.

16-206.

Deposits by associations organized in other States, and other
requisites for doing business.

Chapter not to apply to associations ceasing to do inter-

16-214.

How

pository.

16-207.

Bonds

of officers.

statements;

for failure to

forfeiture

tile.

fees.

state business.

building and

ciations licensed.

loan asso-

§
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16-201

16-201.

(2890)

What

name "building and
clude

all

396

"building and loan association" includes.

—The

loan association," as used in this Chapter, shall in-

corporations, societies, or organizations or associations doing a

savings and loan or investment business on the building society plan,
viz., loaning its funds to its members, whether issuing certificates of
stock which mature at a time fixed in advance or not, except those which
restrict their business to the county of their domicile and not more than

two other adjacent counties. (Acts
Cross-references.
tions may acquire
§ 109-509.

16-202.

— Power
powers

1890-1, p. 176; 1896, p. 52.)

to loan to nonmembers, see § 16-101.
What corporaof trust companies, see §§ 109-301, 109-302.
See also

(28S3) Deposits

by such

associations.

—All

building and loan

associations incorporated under the laws of this State

which do business
within and without the State, and all such associations organized under
the laws of other States and doing business in this State, and which are
required by law to make deposit of securities, are hereby required to deposit and keep on deposit with some one of the legally authorized State
depositories, or with a legally incorporated and duly authorized trust
company, to be selected by the board of directors of such association, in
trust for all its members and creditors, 75 per cent, of the amount of all
mortgages or other securities received by it in the usual course of its
business, such securities to be held and kept by such depository as now
required by law. (Acts 1897, p. 62.)

—

Cross-references. Power of trust companies to receive deposits of securities,
see § 119-201, 11 4. Duty of corporations to file annual returns, see § 22-1703. State
depositories, see Title 100, State Depositories.

16-203.

positories.

(2884) Duties of Treasurer of State.

— The Treasurer of the

Certificate issued

by

de-

State shall not be permitted to accept

and hold the deposit of securities as herein provided for, nor shall he be
required to make any examination of the affairs of said associations to
ascertain whether said associations have deposited 75 per cent, of all
their securities and otherwise complied with the requirements of law,
but the certificate of the particular depository or trust company that such
deposit has been made by the particular association shall be sufficient
evidence of that fact to the Treasurer. The certificate issued by such de-

company

on its face that the securities so deposited have not been examined by any State authority in order to ascertain whether or not 75 per cent, of the assets of such association
have been deposited. (Acts 1897, p. 62.)

pository or trust

shall state

—

When such mortwith
the said trust company or
gages or other securities are deposited
State depository, such company or State depository shall certify to the
Treasurer of this State that the said securities have been and are deposited with it, and the same shall not be surrendered to or returned to
the said association without the sanction of the State Treasurer: Provided, that every such corporation heretofore or hereafter organized,
whose mortgages or other securities so deposited do not amount to
$25,000, shall have 15 months after organization to deposit with said
State depository or trust company such additional securities as with the
securities so deposited shall equal in value the sum of $25,000; and every
such corporation, within 15 months after commencing to do business,
16-204. (2885) Duties of association

and depository.
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with the said depository or trust company, in trust as aforesaid, securities of the value of $25,000.
The securities mentioned in this
proviso shall consist of bonds or Treasury notes of the United State-,,
National or State bank notes, or bonds of this Slate or any other State
of the United States, or of any solvent city, town, or county of this
having legal authority to issue the same, or first mortgages on real esshall deposit

other legal securities aggregating in value $25,000; and such
securities may be withdrawn, from time to time, when mortgage securitate, or

corresponding value shall be deposited in lieu and place thereof, or
when other securities of equal character and value are substituted therefor.
Whenever any association incorporated under the laws of this State
is required by the laws of any other State, Territory, or Nation to make
a deposit of securities in such State, Territory, or Nation as a condition
of doing business therein, such association may deposit a portion of its
securities with the properly, authorized officer of such other State, Territory or Nation
Provided, however, that the amount of securities kept
on deposit in this State shall at all times equal 75 per cent, of the amount
of the loans made and then outstanding in this State, and that the securities so deposited in this State shall not thereby be reduced below
the sum of $25,000. (Acts 1890-1, p. 176; 1896, p. 52; 1897, p. 62.)
ties of

:

—

on deposits. All interest and dividends and premiums which may*accrue on securities held by said State
depository or by such trust company, and all dues or monthly payments
which may become payable on stock pledged as security for loans, the
mortgages for which are so deposited, may be collected and retained by
the association depositing such securities. Any mortgage or securities
which shall have been fully paid to said association, or which the borrower desires to pay off and discharge, and any mortgage or securities
upon which default has been made and of which said association shall desire possession for the purpose of collection or foreclosure, and all securities needed by it for deposit in any other State, Territory, or Nation
16-205.

(2886) Interest, dues,

etc.,

(according to the provisions of the preceding section), shall be surren-

dered by said State depository or trust company to the association depositing same, upon filing with said depository or trust

company an

affi-

davit of the president and secretary thereof, stating the reasons for desiring to
for

withdraw such

securities,

and such securities

any purpose other than that stated

when

said association

is

in the affidavit

shall not be
:

used

Provided, that

dissolved according- to the provisions of

its

char-

and ceases to do business, all securities deposited by it shall be returned to it upon furnishing said State depository or trust company with
ter,

satisfactory evidence of the fact of

its

posited with said State depository or trust
if

deemed advisable by the

Bonds or stocks decompany, as aforesaid, shall,

dissolution.

association, be surrendered to the association

depositing same, for the purpose of being converted into cash and loaned

on

real estate.

16-206.

(Acts 1890-1,

(2887) Deposits

p.

by

176; 1897,

p. 62.)

associations organized in other States, and

other requisites for doing business.

—No

building and loan association

organized under the laws of any other State, Territory, or foreign Government shall do business in this State unless said association shall de-

—
§
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and continually thereafter keep deposited, in trust for all of its
members and creditors, with some responsible trust compay, or with the
St
depository of this or some other State of the United States, 75 per

posit,

.

cent, of all its securities; all of the personal obligations of its

taken

members

ordinary course of business of such association and secured
mortgages on real estate 75 per cent, of all dividends and inter-

in the

by

first

est

which may accrue on

;

company

by the trust

securities held in trust, as aforesaid,

or the State depository, as provided for herein.

All dues or

monthly payments which may become payable on stock pledged as security for loans, the mortgages for which are on deposit in accordance
with the provisions of this Chapter, may be collected and retained by the
association depositing such securities or mortgages.
said building

and loan association

of said securities so deposited

is

in this State

less

than

all

Any

on deposit,

securities of

if

the

of its securities,

amount

may, from

time to time, be withdrawn, if others of equal value are substituted thereEvery building and loan association, organized under the laws of
for.

any State, Territory, or foreign Government,
to do business in this State
1.

shall, before

File with the Secretary of State a duly authenticated

commencing
copy of

its

charter or articles of incorporation.
2.

File with the secretary of State the certificate of the proper State

another State, or the president or secretary of some responsible
trust company, certifying that it has on deposit 75 per cent, of all the
securities, not less than $25,000, of the kind and amount required by the
laws of such other State, taken in the regular course of business, in trust

officer of

for all the
3.

members and

creditors of such building

and loan association.

File with the Secretary of State a duly authenticated

copy of a

res-

olution adopted by the board of directors of such association, stipulat-

ing and agreeing that

any

such association be
served on said Secretary of State, and a copy thereof be mailed, postage
prepaid by the party procuring the issuing of the same, or his attorney,
to said association, addressed to its home office, then such service and
mailing of such process shall have the same effect as personal service on
if

legal process affecting

said association in this State.
4.

Pay

the Secretary of State $50 as fees for filing the papers

tioned in this section. (Acts 1890-1, Vol.
Cross-reference.

—Licensing

I,

men-

p. 176.)

building and loan associations, see

§

16-214.

—

Bonds of officers. All officers of any building and loan
association governed by this Chapter, who handle or have the custody
16-207.

of

any

(2896)

of the funds of such association, shall give sufficient

bonds for the
performance of their duties as the board of directors may require,
and no such officer shall be deemed qualified to enter upon the duties of
faithful

approved by the board of directors with whom
such bond shall be filed. The penalty for a failure of any association to
file and maintain the bonds or policy as required by the provisions of
this section, shall be a fine of $100 for each day such association transacts
business after such bond has become due under the provisions of this
Chapter. Said bond or policy shall be held in trust for the benefit and
his office until his

bond

protection of the

members

is

of

such association, and shall be enforceable
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by any member whenever cause

§ 16-212

of action shall accrue thereon.

(Acts

1890-1, pp. 176, 181.)

16-208.

(2888) Process

against

companies.

foreign

— When

p:

against or affecting any foreign building and loan association is served
on the Secretary of State, the same shall be by duplicate copies, one of

which shall be filed in the office of said Secretary of State, and the other
by him immediately mailed, postage prepaid, to the home office of said
association. The word "process" in this Chapter shall include any writ,
summons, complaint, declaration, or order, whereby an action, suit, or
proceeding shall be commenced, or which shall be issued in or upon any
action, suit, or proceeding at law or in equity authorized by law in this
State. Thirty days' time shall be allowed to answer in any action, suit
or proceeding. (Acts 1890-1, p. 176.)
Cross-reference.

16-209.

— Service

on corporations, see

(2889) Reciprocity.

—When,

Territory, or Nation, any taxes,

money

§

22-1101.

by the laws

of

any other

State,

fines, penalties, license fees, deposits of

or securities, or other obligations or prohibitions are imposed on

building and loan associations of this State, doing business in such other

upon their agents therein, so long as such
laws continue of force, the same obligations or prohibitions of whatever
kind shall be imposed upon all building and loan associations of such
other State, Territory, or Nation doing business in this State, and upon
State, Territory, or Nation, or

their agents here.
Cross-references.

—

(Acts 1890-1, pp. 176, 180.)
Comity to foreign insurance companies,

see

§

56-315.

Comity

of States generally, see § 102-110.

—

premiums not usurious. No fines,
interest, or premiums paid on loans in any building and loan association
shall be deemed usurious, and the same may be collected as debts of like
amount are now collected by law, and according to the terms and stipulations of the agreement between the association and the borrower.
16-210. (2893) Fines, interest, or

(Acts 1890-1, pp. 176, 181.)
Cross-reference.

— Legal rate

16-211. (2894)

of interest, see

Annual statements;

§

57-101.

forfeiture for failure to

file.

— Every

building and loan association governed by this Chapter shall file with
the Treasurer of this State annually, within 60 days after the expiration

and liabilities at the end of
said fiscal year; such report shall be filed under oath by the president and
secretary or by three of the directors of the association. Such associaIf any
tion shall pay to the State Treasurer $10 on filing such report.
such association shall wilfully fail to furnish to the State Treasurer any
report required by this Chapter at the time so required, it shall, in the
discretion of a court of competent jurisdiction, forfeit the sum of $25 per
day for every day such report shall be delayed or withheld, and the State
Treasurer may maintain an action in his name of office to recover such
penalty, and the same shall be paid into the treasury. (Acts 1890-1,
of its fiscal year, a statement of its assets

pp. 176, 181.)
16-212.

(2895)

Annual

fees.

— Every

association depositing securities

with a State depository or trust company, as provided for by law, shall

Building and Loan Associations.
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annually pay to said depository or trust company a fee of $50. (Acts
1897, p. 62.)

Chapter not to apply to associations ceasing to do interThe provisions of this Chapter shall not apply to buildstate business.
ing and loan associations, or other associations of like character, which
cease to do interstate business; and upon satisfactory evidence being
produced to the State Treasurer that such building and loan associations
have ceased to do business outside of this State, he shall not demand the
special tax on said associations so long as they cease to do business out
oi this State; but this shall not be construed as relieving said associations
16-213. (2897)

—

from paying the same license or tax required of other associations doing
business in this State. (Acts 1893,

How

16-214. (289S)

p. 90.)

building and loan associations licensed.

— The

fees

required by this Chapter to be paid by building and loan associations,

when

paid, shall operate as a license to such associations to carry

ness in this State, and shall be in lieu of any and

whether

all

on busi-

licenses or fees,

State, county, or municipal, to be exacted of such associations

for doing business in this State, except a business license

by the town or

office of any such association is located: Pronot be construed to exempt such associations from
liability for such ad valorem tax on their capital stock as may now be required by law to be paid to the State and county in the county of their

city in

which the principal

vided, that this shall

domicile, or on any real

owned by such

stock held and

Cross-reference.
see

§

and personal property other than

— Duties

their capital

associations. (Acts 1894, p. 78.)

of foreign associations doing business in this

State,

16-206.

CHAPTER

CRIMES.

16-99.
Sec.

Sec.
16-9901.

Sale of stock of

pany

home com-'

16 -" 02

-

to nonresidents.

16-9901. (2892; 625 P. C.) Sale of stock of
dents.

— Any

officer, director,

Solicitation of stock subscriptions, etc., in foreign companies.

home company

to nonresi-

or agent of any building and loan associa-

under the laws of this State, who shall sell, issue, or
knowingly cause to be sold or issued, to any person not a resident of
the State in which the home office of said company is located, any stock
tion incorporated

of said association while said association does not

have on deposit, as rethe securities of said association taken in the regular course of business, shall be guilty of a misdequired by section 16-204, 75 per cent, of

meanor. (Acts 1890-1,

all

p. 176.)

(2891 624 P. C.) Solicitation of stock subscriptions, etc., in
companies.
foreign
Any officer, director, or agent of any foreign building and loan association who shall solicit subscriptions to the stock of
16-9902.

;

—

or issue, or knowingly cause to be sold or issued,
to a resident of this State, any stock of an association while said asso-

such association, or

sell,

ciation has not on deposit, as required
all its securities,

by section

16-206, 75 per cent, of

or before said association has complied with

all

the pro-

Buildin g and Loan Association s.
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visions of Chapter 16-2, shall be guilty of a misdemeanor.

§J

t

(Acts 1890-1,

pp. 176, 180.)
Cross-reference.

— Blue

sky law, see Title

97,

Securities

BULK SALES: See Title 28, Debtor and Creditor, Chapter 28-2.
BUREAU OF MARKETS: See Title 5, Agriculture, Chapter 5-2.
BURGLARY: See Title 26, Crimes and Punishment, Chapter 26-24.
BURNING PROPERTY: See Title 26, Crimes and Punishment, Chapters 26-22, 26-77.

BUSINESSES: See Title 84, Professions,
BUSSES: See Title 68, Motor Vehicles.

Businesses, and Trades.

TITLE

17.

CANAL AND NAVIGATION COMPANIES.
Chap.

Sec.

Canal companies
Navigation companies

17-1.

17-2.

17-101
17-201

CROSS-REFERENCES.
Bills of lading, issuance

See also Title

by owners

of boats:

See Title

98,

Shipping and Seamen.

Carriers; Title 22 Corporations.

18,

CHAPTER

17-1.

CANAL COMPANIES.

Sec.

Sec.

17-101.

Petition for incorporation. Payment of fee.

17-102.

Certificate

17-103.

Petition for charter to be kept

on
17-104.

17-110.

Furnishing water to others.
Permitting goods, etc., to be
conveyed through canals.

17-111.

Encroachment

17-109.

of incorporation.

How organized. Time for which

Mortgage,

17-112.

organized.
Principal

17-106.

General corporate powers.
Increase or decrease of capital

or

lease

of

appropriated.

Corporation to be subject to

17-114.

taxation.

Enlargement of

canal, etc.

(2367) Petition for incorporation.

17-101.

sale,

Dispute as to value of lands

17-113.

office.

stock.
17-108.

public

canal.

17-105.

17-107.

upon

roads.

file.

ber of persons, not less than

five,

Payment

of fee.

—Any num-

desiring to be incorporated as a com-

purpose of constructing, operating, and maintaining a canal,
may file with the Secretary of State a petition setting out the names and
domicile of the petitioners, that they desire to be incorporated as a canal
company, the name under which they desire to be incorporated, the route
as nearly as possible of the proposed canal, the headquarters of the corporation, the amount of the capital stock and the number of shares into
which divided; and pay to the Secretary of State a fee of $100 to be covered by him into the State treasury. (Acts 1893, p. 81.)
Cross-references.
Power of superior court, see § 22-301. Amendment or renewal

pany

for the

—

of charter, see Title 22, Corporations, Chapter 22-5.
Const, Art. Ill, Sec. VII, Par. XVIII (§ 2-1818).

(2368) Certificate of incorporation.

17-102.

Granting corporate powers, see

—Thereupon

the Secretary

of State shall issue to the petitioners a certificate as follows:

To whom

Georgia.

having

it

may

concern

— Greeting:

the terms of the law, praying to be
incorporated as a canal company, they and their associates and succesfiled their petition in

sors are hereby declared to be a body corporate for the period of 30 years,
under the name of
with power to construct, maintain, and operate
a canal in and through
with such powers, privileges, and liabilities
,

,

now

as

or hereafter prescribed

Witness

my

(Acts 1893,

official

p. 81.)

hand and

by law.
seal of State, this

— day of

,

19—.

Canal and Navigation Companies.

403

on

17-103. (2379) Petition for charter to be kept

of State shall keep

on

file all

file.

—The

Secretary

petitions for incorporation and transcri

from minutes provided for in this Chapter, and shall also keep a book in
which shall be entered by him the name of the company, date of in corration, amount of capital stock, location of principal office, and any increase or decrease of capital stock. (Acts 1893,
Cross-reference.

— Returns
How

of corporations, see

Time

§

p. 83.)

22-1703.

—

which organized. Upon the
issuance of the certificate, the persons therein named, their associates and
successors, shall be and become a body corporate for the period of 30
17-104.

(2369)

organized.

for

years. Said petitioners shall constitute the first board of directors
shall organize
officers as

may

by electing one

number

of their

;

they

president, and such other

be necessary, prescribe rules and bylaws, and open books

When

of subscription for the capital stock.

all

been subscribed for and 10 per cent, thereof paid

the capital stock has
in,

notice of that fact

newspaper in which the
sheriff's sales are advertised in the county in which is situated the principal office of the corporation. When this has been done the corporation
is authorized to begin the transaction of business, but not before
and the
directors and stockholders of said corporation shall be personally liable
shall be published three times in the public

;

for all obligations incurred prior to a compliance with the foregoing re-

quirements. (Acts 1893,
Cross-reference.
see § 22-707.

17-105.

p. 81.)

— Organization

(2378) Principal

of

office.

corporation

—The

before

capital

principal office of

subscribed

all

companies

incorporated hereunder shall be always in this State. (Acts 1893,
17-106. (2370)

General corporate powers.

for,

p. 83.)

—All companies incorporated

Chapter shall have power to sue and be sued, make contracts,
lease, purchase, hold, and sell such property, real and personal, as may be
necessary for the purposes of the corporation construct and maintain a

under

this

;

canal and branch canals, dams, races, weirs, aqueducts, reservoirs, towpaths, and

all

other appliances necessary to divert, take, or use the waters

any stream or body of water: Provided, they shall not, by building
any dam in or across, or by diverting water from, any navigable stream,
destroy or obstruct the navigation of said stream Provided further, that
such fishways shall be placed in any dams at the time of the construction
of the dam as the Commissioner of Game and Fish shall direct, and said
fishways shall be kept in good order and repair by the canal company,
and said company shall notify the Commissioner of Game and Fish of
the proposed construction of any dam and Provided further, that they
of

:

:

pay such landholders as may have riparian rights in any stream or
body of water taken, diverted, or obstructed reasonable compensation
therefor or for any damage done them. They may also enter upon, take,
and appropriate any lands and tenements necessary and appropriate for
the purposes of the corporation, upon first paying reasonable compensation therefor: Provided, however, that no company incorporated hereunder shall have power to construct or use any canal within the corporate
shall

§
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town, or village, without
the consent of the proper corporate authorities of such
village.
(Acts L893, p. 81.)
limits of

any incorporated

first

city,

obtaining

town or

city,

—

Cross-references. Common powers of corporations, see § 22-703. Rights of
landowners, see § 105-1407. Authority of corporations and individuals to develop
Right of railroad to construct road across waterwaterpower, sec § 85-1306.
94-301,
see
canals,
§
11 5.
and
courses

—

(2377) Increase or decrease of capital stock. All companies
incorporated tinder this Chapter may increase or decrease their capital
17-107.

stock by a majority vote of the stockholders of the corporation at any
meeting called for the purpose, filing with the Secretary of State a tran-

from the minutes of the company showing the action of the company in increasing or decreasing the stock. (Acts 1893, p. 83.)
script

Cross-reference.

— Change in

(2372)

17-108.

capital stock of corporations, see § 22-510 to 22-515.

Enlargement

of canal, etc.

—Any company incorporated

authorized to enlarge any of the works or appliances of said canal or branch canals, and enlarge said canal anywhere
along the line of the same, by deepening and widening the same, making
basins, dams, reservoirs, or otherwise; also to construct and build branch
tinder this

Chapter

is

same
constructing the main canal and

canals to and from said canal from any and
privileges and rights as are granted in

points, with the

all

other works, and construct any dams, races, waste-weirs, weirs, tow-

and other structures, to improve and make available said canal or
canals, under the same limitations as already set out in this Chapter.
paths,

(Acts 1893,

p. 81.)

(2373) Furnishing water to others.

—All

such companies are
authorized to allow water to be drawn from said canal for the purpose
of propelling machinery, irrigating lands, furnishing water for drinking,
fire, or any other purpose that the board of directors may deem proper
at any points along the line of the same, and charge for the use of said
17-109.

water. (Acts 1893,
17-110.

— All

p. 82.)

(2374) Permitting goods,

etc.,

to be

companies incorporated hereunder

may

conveyed through canals.
permit

all

goods, lumber,

every description, vessels of every kind, and all other things that
can be transported, to be conveyed through said canal, and may collect
such rates of toll as they may deem proper therefor. (Acts 1893, p. 82.)
rafts of

—

Encroachment upon public roads. Whenever any canal
or backwaters of any company incorporated hereunder shall encroach
upon or cross any public road, said company shall restore said road to a
condition suitable for use by the public, by bridges or otherwise. All
17-111.

(2375)

bridges constructed under the provisions of this section shall be built and

maintained

in

good order

at the

expense of the canal company. (Acts

1893, p. 82.)
17-112.

(2376)

Mortgage,

rated under this Chapter

sale, or lease of canal.

may mortgage,

sell,

— Companies

or lease their canal and

other properties, corporate rights and franchises, to obtain
chase, construct, or maintain their

or corporation. (Acts 1893,

p. 82.)

incorpo-

works and franchises,

money
to

to pur-

any person

Canal and Navigation Companies.
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§ 17-202

(2371) Dispute as to value of lands appropriated.

— When

any

person or corporation shall feel aggrieved or damaged by any appropriation to the use of said company of any of his or their lands, tenements, or
riparian rights, and cannot agree with the company as to the amount of
damage, the amount shall be ascertained as provided in this Code. (
.'.

1893, p. 81.)

—

Cross-references. Waterways by mine owners, see
canal companies, see § 36-202.

§

Condemnation by

83-208.

—

(2380) Corporation to be subject to taxation. The abovecorporations shall be subject to State, county, and municipal tax-

17-114.

named

ation. (Acts 1893, p. 83.)

CHAPTER

NAVIGATION COMPANIES.

17-2.

Sec.

Sec.
17-201.
,-,

™->

17-202.

How
-r>

c

£l e(j

™„
17-203.
17-204.

17-205.

^

whom

by

'

17 " 208

and where

r

.

Stock deemed personal proper-

17 _ 2n

How

privileges;

ty;

Certificate evidence of incorpo-

Stock, subscriptions
crease of stock.

17-201.

(2565)

How

ileges to navigation

tary of State,

for.

how

17-210.

to stock;
paid;
failure to pay.
r

Certificate of incorporation.

Name, powers, and
payment of fee.

of directors.

Subscriptions

-•

•

ration.

17-206.

Nu ™ber

-

17-209.
>

-r

di-

rectors; officers.

i.-

Petition for incorporation; contents,

«»,

Organization of company;

17-207.

incorporated.

.•„•

how

transferred.

17.212.

stock increased
Powers of corporation.

17-213.

Companies heretofore incorpo-

.

In-

.

may

rated

acquire benefits of

this Chapter.

incorporated.

companies

upon the terms,

—All

corporate powers and priv-

and granted by the Secrerestrictions, and subject to all

shall be issued
liabilities,

the provisions of this Chapter and the Constitution of this State. (Acts
1894, p. 71.)

—

Cross-references. Returns of corporations, see § 22-1703. Corporate powers,
granted, see Const., Art. Ill, Sec. VII, Par. XVIII (§ 2-1818). Amendment
or renewal of charter, see Title 22, Corporations, Chapter 22-5.

how

17-202.

where

(2566) Petition

filed.

for

incorporation;

—Any number of persons not

incorporated for that purpose,

may form

a certificate of incorporation, shall
to the Secretary of State, in

which

file

less

a

contents,

than

five,

company,

by

who

whom

and

desire to be

but, before receiving

a petition in writing, addressed

shall be stated the

names and

resi-

dences of each of the persons desiring to form said corporation, the name
of the navigation company they desire to have incorporated, the amount
of the proposed capital stock, the number of years it is to continue, the

where its principal office is to be located, a request to be incorporated under the laws of this State; that they have given four weeks' notice of their intention to apply for said charter, by publication of the petition in one of the newspapers in which the sheriff's advertisements are
published for said county, once a week for four weeks before filing said
petition.
There shall be annexed to the petition an affidavit, made by at
least three of the persons forming said compan)
that the names subscribed are the genuine signatures of the persons named therein, and
that the facts stated in the petition are true to the best of their knowl-

place

T

,

:

406
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Said petition, thus sworn to, shall be filed
in the office of the Secretary of State, who shall indorse thereon the date
oi filing, and record the same in a book to be kept by him for that puredge, information, and belief.

pose, which shall be open to the inspection of the public at
during- the office hours of the Secretary of State.

(Acts 1894,

all

times

p. 71.)

—

(2567) Certificate of incorporation. When said petition shall
have In en tiled with the Secretary of State, he shall issue to said com17-203.

pany, under the great seal of the State, the following form of certificate

To

whom

all to

these presents

may come — Greeting:

Whereas. In pursuance of an Act of the General Assembly of Georgia,
approved December 6, 1894, and (naming the persons who signed the petition) having filed in the office of the Secretary of State a certain petition seeking the formation of a corporation to be

corporate name), with a capital stock of $

,

known

as (here insert

for the purpose of

owning,

constructing, equipping, maintaining, and operating vessels, steamboats,

and

all

other water craft to be engaged in navigation, and having com-

plied with the statutes in such cases

made and provided;

therefore, the

above-named persons, their sucunder the said name of
and
by

State of Georgia hereby grants unto the
cessors and

assigns, full authority,

,

to exercise the powers and privileges of a corporation for the purposes

above stated, subject to the provisions of Article IV of the Constitution
of this State and all laws governing such navigation companies of force at
the date of the granting of this certificate or that
of force, either

may

become

by constitutional or statute law.

In witness whereof, these presents have been signed
of State,

hereafter

and to which

is

at Atlanta, Georgia, this

annexed the great
day of

Name, powers, and

by the Secretary

seal of the State of Georgia,
,

19—. (Acts 1894,

p. 72.)

—

payment of fee. Thereupon the persons who signed said petition, and all persons who shall
become stockholders in such company, shall be a corporation by the name
specified in said petition and certificate, and shall possess the powers and
17-204. (2568)

privileges

privileges;

and be subject to the provisions contained

in this Chapter.

Before the Secretary of State shall issue said certificate, the petitioners
shall pay to the Treasurer of the State a fee of $50. (Acts 1894, pp. 71, 72.)
17-205.

(2569) Certificate evidence of incorporation.

—Before the

Sec-

retary of State shall issue the certificate, he shall satisfy himself that

all

the requirements of this Chapter, anterior to the filing of said petition,

have been substantially complied with, and any certificate, or duplicate
thereof, issued by the Secretary of State, shall be conclusive evidence of
the existence of such corporation in all the courts and places in this State
and of a compliance with all the requirements of this Chapter. (Acts
1894, pp. 71, 72.)
17-206.

(2570) Stock, subscriptions for. Increase of stock.

—When such

has been issued, the persons named therein, in case they shall
not have subscribed for the entire capital stock, may open books of subcertificate

scription to complete the subscription to the capital stock of said

com-

pany, in such manner and for such amount per share as they may deem
proper and expedient, and receive said subscriptions until the entire cap-
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ital

stock

is

subscribed.

In no case shall said capital stock be

except as hereinafter provided. (Acts 1894,

p.

17-209

§

incre-':

72.)

—

Organization of company; directors; officers. When
the amount of capital stock has been subscribed, the persons named in
said certificate of incorporation, or a majority of them, are authorized to
call a meeting- of the stockholders for the purpose of organization, which
meeting shall be held in the city, or town, or place where the principal
17-207. (2571)

company

and of which meeting notice shall
have been given as herein provided. At said meeting, at which a majority of stock subscribed shall constitute a quorum, there shall be elected
a board of directors of not less than three nor more than 15 to manage the
afTairs of said company, each share of stock to be entitled to one vote,
and a plurality of votes cast being necessary to elect. The persons so
No
elected shall continue in office until relieved by their successors.
office of said

shall be located,

person shall be a director in said company unless he be a stockholder,
and a majority of the directors must be citizens of this State. The

board of directors shall select from their number a president, and may
elect one or more vice presidents, and may appoint a secretary, treasurer,
and such other officers, agents, and servants as they may deem necessary.
The regular election of directors shall be held annually at the principal
Vacancies occasioned by death, resignation, or
office of said company.
filled
in
such manner as shall be provided by the byotherwise shall be
laws of the company. (Acts 1894, p. 73; 1913, p. 51.)

Number

—

The board of directors of navigation
under
adopting
companies organized
or
the provisions of this Chapter,
and any amendments thereto, shall consist of not less than three nor
more than 15 directors, as may from time to time be provided by the
bylaws of the company. (Acts 1913, p. 51.)
17-208.

of directors.

17-209. (2572) Subscriptions to stock;

directors

may

how

paid; failure to pay.

—The

require the subscribers to the capital stock to pay the

amounts variously subscribed by them in such installments as they

deem

proper, and the directors

may

personal, at the agreed value thereof, in the
If

any subscriber

shall neglect to

may

receive cash or property, real or

payment

of such installments.

pay any installments as required by

resolution of the board of directors, the directors

may

direct suit to be

brought against him forthwith for the amount of such call, or may in
their discretion, after 30 days' notice to such stockholder, cause his stock
to be sold at auction to the highest bidder for cash, and any deficiency

sum thus realized necessary to make the amount of the call shall
be made good by the delinquent; any surplus over the amount of the
in the

be paid over to him. A certificate
of stock shall be issued to the purchaser, and he shall stand in the same
relation to the company as the delinquent would have, had he not so
made default. Such sale shall be in the city, town, or place where the
principal office of the company is located, at such time and place as the
call

and the expenses of said

may

sale shall

any reason

not practicable to serve
such delinquent stockholder with notice of such sale, personally or by
mail, or if he be a nonresident of this State, then notice may be given
him of such sale by publication in the newspaper in which sheriff's adverdirectors

prescribe.

If for

it is

—
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§

tisements are published in the county of
for four weeks prior to the date of such

its

408

principal office, once a

sale.

(Acts 1894,

week

p. 73.)

Stock deemed personal property; how transferred.
The stock in said company shall be deemed personal property, and shall
be transferable in such manner as may be prescribed by the bylaws of
said company. (Acts 1894, pp. 71, 73.)
17-210.

(2573)

—

Transfer of shares of corporation,
Stocks considered personalty, see § 85-1701.

Cross-references.
22-70o.

§

17-211.

(2574)

How

stock increased.

— In

when

complete,

see

no case shall the capital

stock be increased except by a vote of two-thirds of the capital stock of

meeting of stockholders called for that purpose, and after not less than 10 days' notice
published in the newspaper in which the sheriff's advertisements are pubThe stock may be voted in
lished in the county of its principal office.
person or by written proxy. (Acts 1894, p. 74.)
said corporation represented at an annual or special

Cross-reference.

17-212.

powered

To

— Change

(2575)

of capital stock, etc., see §§ 22-510 to 22-515.

Powers

of corporation.

— Said

company

shall

be em-

:

such real and personal
property as may be necessary or convenient for the maintenance and operation of its said business and to accomplish the purposes of its organi1.

acquire, purchase, hold,

and operate

all

zation.
2.

sail,

To convey

persons, vessels, and other property, by the use of steam,

or other means,

and

to receive

compensation therefor; and to do

all

other things incident to a general navigation business, including the right
to tow, assist,

To

and rescue

vessels.

and maintain convenient buildings, wharves, docks, fixtures, and machinery for the accommodation and use of its passengers,
freight, and other business.
3.

erect

Cross-reference.

To

— Powers

of railroads as to docks, etc, see

manner

§

93-305.

which passengers, vessels and
other property shall be transported, and the compensation to be paid
therefor, subject to any existing law upon the subject.
4.

regulate the time and

To borrow such sum

in

sums of money, at such rates of interest and
upon such terms, as said company or its directors may agree upon, and
to execute trust deeds or mortgages, or both, if in their judgment the occasion may require it, for securing the payment thereof. (Acts 1894, p. 74.)
5.

17-213.

(2576)

Companies heretofore incorporated may acquire bene-

of this Chapter.

fits

or

— Any navigation company that has

already been in-

corporated, whether by the General Assembly or otherwise,
its

may amend

charter by adopting the provisions of this Chapter or by extending

the time of expiration of

original charter for a period not exceeding

and when it has so amended its charter, it may retain its origorganization and the same amount of capital stock and other rights

50 years
inal

its

;

and privileges provided for in the said original charter, except the right
of exemption from taxation, which may not be in conflict with this Chapter or any other law in this State relating to the powers and privileges of
such corporations; and such amendments shall be without prejudice to
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any

of the prior rights or contracts of said corporation.

of this

Chapter

may

also be adopted

§

The

17-213

provisions

by any person or persons now own-

ing or operating a navigation business, without prejudice to such organization as they

may

already have effected, and without prejudice to their

existing contracts and obligations.

amend

Whenever any navigation company

any person or persons desire to adopt the
provisions of this Chapter as above provided, it or they shall file a petition
with the Secretary of State, setting forth particularly in what manner it
desires to

is

desired to

its

amend

charter, or

its

charter or adopt the provisions of this Chapter.

When

such petition is filed, the Secretary of State shall issue to said company, or person or persons, under the great seal of the State, a certificate

manner in which the charter is amended, if the petition
be for amendment; or if the petition be to adopt the provisions of this
Chapter, then a certificate setting forth that said persons are a body corsetting forth the

porate, with

all

the powers, duties, and liabilities of this Chapter.

Be-

fore said certificate shall be issued, said petitioner, or petitioners, shall

pay

to the Treasurer of the State the

Cross-reference.

— Number

sum

of $25.

of directors of navigation

(Acts 1894,
company, see

p. 75.)
§

17-208.

TITLE

18.

CARRIERS.
Chap.
IS-

1.

18- 2.

18-

3.

IS-

4.

18-

5.

Sec.
18-101

In general
Carriage of passengers
Carriage of goods and live stock
Liens and enforcement thereof

18-201
18-301
18-401

Connecting carriers
Actions

18-501

IS- 6.

18-99.

Crimes

18-9901

18-601

CROSS-REFERENCES.
Motor

vehicles, carriers by:

See Title

68,

Motor Vehicles, Chapters

68-5 to 68-7.

Suretyship contracts: See Title 103, Suretyship, Chapter 103-6.
Taxation of motor carriers for hire: See Title 92, Public Revenue, Chapter 92-29.

See also Title 11, Aviation; Title 41, Express
Title 104, Telegraph and Telephone Companies.

CHAPTER

Companies; Title

94,

Railroads;

IN GENERAL.

18-1.

Sec.

Sec.

Carrier and

18-101.

common

carrier de-

18-104.

Limitation of

18-102.

Diligence required of carriers;
presumption; act of God or

18-103.

Carrier

public

enemy

18-105.

Injuries by common carriers
outside of corporate author-

18-106.

Limiting hours of service for
trainmen.

as defense.

required to show
concurring negligence.

18-101.

notice;

liability;

contract.

fined.

ity.

no

Carrier and

(2711, 2712)

common

carrier defined.

—Any

per-

son undertaking to transport goods for compensation is a carrier.
A
that
undertakes
is
one
carry,
carrier
to
and
holds
himself out as
common
carriage,
for
goods
for
hire,
which
receive
he
is
accustomed
ready to
to carrv, for all people indifferently as long as he has room.
(2 Ga.
349; 172 Ga. 65, 66 (157
18-102.
of

God

(2711, 2712)

or public

S. E. 499).)

Diligence required of carriers; presumption; act

enemy

as defense.

— Carriers as such are bound to

Common

exer-

such are bound to use
extraordinary diligence, and in cases of loss the presumption of law is
against them, and no excuse avails them unless the loss was occasioned
by the act of God or the public enemies of the State.
cise

ordinary diligence.

carriers as

—

show no concurring negligence. In
order for a carrier to avail himself of the act of God or exception under
the contract as a defense, he must establish not only that the act of God
18-103.

(2713) Carrier required to

or excepted fact ultimately occasioned the loss, but that his

gence did not contribute thereto. (88 Ga. 806 (15
18-104.

carrier

not limit his legal

liability

negli-

S. E. 802).)

(2726) Limitation of liability; notice; contract.

may

own

—A

by any notice given,

common
either

by

Ca RRIEl

411

106

publication or by entry on receipts givefl or tickets Boldj

but.

such car-

may make

an express contract and will then be governed thereby.
(2 Ga. 349; 21 Ga. 526.)

rier

—

Cross-references. Limit as to value of baggage, see § 18-222. Contracts limiting liability declared void, see § 18-303.
Same as to bills of lading, etc., see
Same as to injury to person or property, see § 94-702.
§ 18-508.

by common carriers outside of corporate aucases where persons or property may be injured or propInjuries

18-105. (2728)
thority.

— In

all

by any corporation engaged as a common carrier in the
transportation of freight or passengers, or both, either by land or water,
such corporation shall be liable to pay damages to anyone whose person
erty destroyed

may

be so injured or destroyed, notwithstanding the fact
that such corporation was acting without the scope of its charter, if such
corporation would be liable for such damages if acting within its charor property

tered powers and authority.

(Acts 1884-5,

p. 136.)

(2693, 2694) Limiting hours of service for trainmen.

18-106.

— No

rail-

road company shall require or permit its employees, who are engaged
in the business of operating its trains over its roads, to make runs of
over 13 hours, or make runs aggregating more than 13 hours in any
24 hours, except when such train is detained by reason of casualty or
other cause from reaching its destination on schedule time, and no trainman, after having been on a run or runs for as much as 13 hours out
of the 24 hours shall be required to again go on duty until after 10 hours'
rest, except in the case above stated. Any railroad company violating
any of the provisions of this section shall be subject to a forfeiture of not
less than $50 nor more than $500; all forfeitures collected shall be paid
into the State treasury to the credit of the school fund. (Acts 1890-1,
pp. 185, 186.)
Cross-reference.

—Suits to collect forfeitures,

CHAPTER

18-2.

Passenger defined.

18-202.

Duty

18-203.

What

as to
sengers.

18-211.

18-212.

18-204.
18-205.

Duty

of carriers to furnish
equal accommodations.
Separate cars or compartments
for white and colored passengers; seats; lights; venti-

to assign passengers
their cars; police powers

18-209.
18-210.

on

railroad

Station accommodations for passengers.

18-214.

Posting

18-215.

Traffic in nontransferable tickets.

18-216.

Unused portion

bulletins of delayed
trains; penalty for failure.

of ticket to be

to
of

18-217.

in seat,

compartment

18-218.

Issuance of passes to

other

18-219.

Half-fare for Confederate vet-

than

that

to

which assigned.
Nurses and servants excluded
from operation of law.
White and colored passengers
on sleeping cars to be separated.

deflectors

18-213.

Grant of passes to former employees.

conductors.
car

Cinder

redeemed.

Duty

or

light in passenger

trains.

lation.

Remaining

Water and
cars.

reception of pas-

persons may be refused
as passengers or ejected.
Diligence required of carriers.

18-208.

18-605.

Sec.

18-201.

18-207.

§

CARRIAGE OF PASSENGERS.

Sec.

18-206.

see

sheriffs.

erans.
18-220.

Responsibility

of

carrier

for

baggage.
18-221.

Checks for baggage.

18-222.

Limit as to value of baggage.

—
________

—

(2715) Passenger defined. A passenger is one who travels in
public conveyance by virtue of a contract, express or implied, with

18-201.

some

412

Carriers.

8 18-201
__

payment of the fare or that which is accepted as an
equivalent therefor. The prepayment of fare is not necessary to establish the relation of passenger. While a carrier may demand prepayment
the carrier as to the

of fare.

by

if.

permission, persons enter his vehicle with the intention

its

of being carried, an obligation to

pay fare

is

implied on the part of the

passenger, and the reciprocal liability of the carrier arises.
(15 S. E. 494)
18-202.

(89 Ga. 504

116 Ga. 264, 266 (42 S. E. 522).)

;

Duty

(2729)

as to reception of passengers.

—A

common

car-

rier, holding himself out to the public as such, is bound to receive all
passengers ottered that he is able and accustomed to carry, upon compliance with such reasonable regulations as he may adopt for his own

safety and the benefit of the public.
18-203.

What

(2750)

— Carriers

persons

of passengers

may

may

be refused as passengers or ejected.

refuse to admit, or

may

from their

eject

persons refusing to comply with reasonable regulations,
or guilty of improper conduct, or of bad, dissolute, doubtful, or suspicious character. They may refuse to convey persons seeking to inter-

conveyances,

fere

all

with their business or interests.

18-204.

(2714) Diligence required of carriers.

—A carrier of passengers

must exercise extraordinary diligence to protect the lives and persons
of his passengers,

but

is

not liable for injuries to them after having used

such diligence.

—

Cross-references. Limitation of liability by giving notice, see § 18-104. Prein case of loss, see § 18-102. What is extraordinary diligence, see § 105-202.

sumption

18-205.

(2716; 533 P. C.)

— Common

dations.

Duty

of carriers to furnish equal

accommo-

carriers of passengers for hire shall furnish like

equal accommodations to

all

and

persons, without distinction of race, color,

or previous condition. (Acts 1870, p. 398.)
Cross-references.
suit

— Penalty

for violation

of section,

by person wronged and amount recoverable, see

18-206.

see § 18-9901.
§ 18-606.

Venue

(2717, 2720, 2721, 2723; 529, 534 P. C.) Separate cars or

of

com-

partments for white and colored passengers; seats; lights; ventilation.
Railroad companies doing business in this State shall furnish equal accommodations, in separate cars or compartments of cars, for white and
colored passengers, and when a car is divided into compartments, the
space set apart for white and colored passengers respectively

may

be

proportioned according to the proportion of usual and ordinary travel

on which the cars are used. Such companies shall furnish to the passengers comfortable seats and shall have
the cars well and sufficiently lighted and ventilated. Officers or em-

by each on the railroad or

line

ployees having charge of railroad cars shall not allow white and colored

passengers to occupy the same car or compartment.

(Acts

1890-1,

p. 157.;

Cross-reference.

18-207.

powers

(2718

— Penalty
;

for violation of section,

535 P. C.)

of conductors.

— All

Duty

see

§§

18-9902,

18-9903.

to assign passengers to their cars

;

police

conductors or other employees in charge of

—
:

413

§ 18-212

Carriers.

passenger cars shall assign all passengers to their respective car
>mpartmcnts of cars, provided by the said companies under the provision
section 18-206 and all conductors of street cars and busses shall assign all
passengers to seats on the cars under their charge, so as to separate
white and colored races as much as practicable; and all conductors and
other employees of railroads and all conductors of street cars and busses
shall have, and are hereby invested with, police powers to carry out
said provisions.
(Acts 1890-1, p. 157.)
I

Cross-reference.
§

— White

and colored passengers on sleeping cars separated, see

18-210.

18-208. (2719; 536 P. C.)

Remaining

in seat,

compartment

or car other

—

than that to which assigned. No passenger shall remain in any car,
compartment, or seat, other than that to which he has been assigned.
The conductor and any and all employees on such cars are clothed with
power to eject from the train or car any passenger who refuses to remain in the car, compartment or seat assigned to him. (Acts 1890-1,
p. 157.)

Cross-reference.

18-209.

The

— Penalty for

passenger remaining

in car, see § 18-9904.

(2722) Nurses and servants excluded from operation of law.

provisions of the preceding three sections shall not apply to colored

nurses or servants in attendance on their employers. (Acts 1890-1,

White and colored passengers on sleeping

18-210. (2724, 2725)

be separated.

p. 157.)

cars to

— Sleeping-car companies and railroad companies operating

sleeping cars in this State shall have the right to assign

passengers to
white
and colseats and berths under their charge, and shall separate the
ored races in making said assignments, and the conductor and other
employees on the train to which sleeping cars may be attached shall not
permit white and colored passengers to occupy the same compartment
Provided, that nothing in this section shall be construed to compel sleeping-car companies or railroads operating sleeping cars to carry persons
all

•

Provided, that this section shall not
apply to colored nurses or servants traveling with their employers. A
conductor or other employee of a sleeping car, as w ell as a conductor or
of color in sleeping or parlor cars

:

r

other employee of the train to which a sleeping car

have

power

full police

may

be attached, shall

(Acts 1899,

to enforce this section.

—

Cross-references. Acting as peace officer without authority, see
for employee's failure to eject passengers, see § 18-9906.

18-211.

(529 P. C.)

Water and

light in passenger cars.

§

p. 66.)

26-4902. Penalty

—Railroad com-

panies shall keep in each passenger car or in any car in which passengers
are transported an adequate supply of good, pure drinking water at

hours during the day and night.

(Acts 1863-4,

all

p. 132.)

Cross-reference.— Penalty for violation, see §§ 18-9907, 18-9908.
18-212. Cinder deflectors

on railroad

trains.

— All

railroad companies

operating passenger trains or coaches by steam within or throughout
this State, are hereby required to put cinder deflectors, the same as are
used on Pullman coaches or that will keep cinders from entering the car,
upon all windows of passenger coaches, so as to protect the passengers

when

the

windows

Cross-reference.

are raised. (Acts 1912, p. 157.)

—Penalty

for violation, see

§

18-9909.

414

Carriers.

13-213

§

Station accommodations for passengers.

18-213. (2727)

—All

railroad

companies operating passenger trains through county seats and towns
and cities having a population of more than 1.000, and stopping thereat
to take on and put off passengers, shall keep open at least one hour before the arrival of, and half an hour after the departure of, passenger
trains, according to the scheduled time for the arrival of and the departure of said trains, a lighted and comfortable room, between the hours
of 6 o'clock P. M. and 6 o'clock A. M., for the comfort and convenience
(Acts 1906,

of their passengers.

p. 101.)

—

Cross-references. Penalty for violation, see
Commission, see § 93-308.

§

18-9910.

Powers

of Public Serv-

ice

Posting bulletins of delayed trains; penalty for
failure.
Whenever any passenger train on any railroad in this State,
shall be more than one-half hour behind its schedule time when it passes
a depot at which there is a telegraph operator, during the hours such
operator is required to be on duty, it shall be the duty of the railroad
company to keep posted at every succeeding telegraph station along
its line the time such train is behind its schedule: Provided, that such
bulletin shall not be required to be posted at any station until one-half
hour before the regular schedule time at which such train is to arrive
at the station at which such bulletin is required to be kept. For every
wilful violation of this section, said railroad company shall be liable to
pay to the State $20, which may be collected by suit in any court having
competent jurisdiction. (Acts 1884-5, p. 119.)
18-214.

(2688, 26S9)

—

18-215.

(2733) Traffic in nontransferable tickets.— It shall be unlawful

any person, other than the authorized agent of the common carrier
issuing the same, to sell or otherwise deal in, or offer to sell, any railway, steamship or steamboat passenger ticket which shows that it was
issued and sold below the standard schedule rate under contract with the
original purchaser, entered upon such ticket and signed by such original
purchaser, to the effect that such ticket is nontransferable and void in the
hands of any person other than the original purchaser thereof: Provided, however, that nothing in this section shall be construed as depriving the original purchaser of a transferable ticket of the right to sell same
to a person who will in good faith personally use it in the prosecution of
for

a journey.

(Acts 1904,

Cross-references.

choses

—Punishment

in action, see

18-216.

p. 102.)

(2734)

the duty of every

§

for

violation,

see

§

18-9911.

Assignment of

85-1803.

Unused portion

common

of ticket to be redeemed.

—

It shall

be

have sold any ticket or other
evidence of the purchaser's right to travel on its line or on any line of
which it forms a part, if the whole of such ticket is unused, to redeem the
same, paying the original purchaser thereof the actual amount for which
said ticket was sold or, if any part of such ticket is unused, to redeem
such unused part, paying the original purchaser thereof at a rate which
shall be equal to the difference between the price paid for the whole ticket
and the price of a ticket between the points for which said ticket was
actually used Provided, that such purchaser shall present such unused
or partly used ticket for redemption, within six months after the date of
its issuance, to the officer or agent who shall be authorized or designated
;

:

carrier that shall

;

Carriers.

415

by such common

§ 18-221

redeem unused or partly used tickets; and
the said officer shall, within 15 days after the receipt of such ticket, redeem the same as hereinbefore provided for. Such redemption shall be
made without cost of exchange or other expense to the purchaser of the
ticket.

carrier to

(Acts 1904,

Cross-reference.

p. 102.)

— Punishment

for violation, see

18 9911.

§

(2735) Grant of passes to former employees.

18-217.

— Common

car-

may

grant passes upon their transportation lines to any former
employee of the company and his immediate family, who, from length
riers

of service or having been injured in the service of the same, has been re-

from the service but is kept upon the pay roll of the company under
a system of pensioning or similar system, such passes to be good only for

tired

(Acts 1909,

intrastate passage.

—Free passes

on street railroads for policemen
of judge who accepts pass, see § 24-103.
deputies, see § 18-218.

Cross-references.
94-1009.
to sheriffs
§

p. 163.)

Impeachment
and

18-218. Issuance of passes to sheriffs.
this State

may

issue annual passes to

— Common

all sheriffs

and others, see
Annual passes

carriers operating in

and

their lawful depu-

and their lawful deputies," as used
in this section, shall mean one sheriff and one lawful deputy for each
county: Provided, further, that whenever any sheriff or deputy shall
travel on such free pass, such sheriff or deputy shall have no right to
charge or collect, from any source, railroad fare covering such trip.
ties

:

Provided, that the term

(Acts 1922,

''sheriffs

p. 173.)

18-219. Half-fare for Confederate veterans.
railroads, steamship companies,

to sell tickets

—

It shall

be lawful for

and common carriers within

and transportation privileges

one-half of the usual fare. (Acts 1923,

all

this State

to Confederate veterans at

p. 902.)

—

Editorial Note. Section 2 of the Resolution from which the above section is
taken has not been codified. It provided that the Public Service Commission
should prescribe and publish all necessary rules to put the above section into immediate effect.

18-220. (2731) Responsibility of carrier for baggage.

—The

carrier of

passengers shall be responsible only for baggage placed in his custody
yet a passenger may not relieve himself from liability for charges by as-

suming

to take care of his

18-221. (2732)

own

baggage.

Checks for baggage.

—

It shall

be the duty of the railroad

companies to cause their conductors, agents, or employees to be provided
with checks, so as to check all trunks or separate baggage of passengers

from station to station on

their roads,

when

required; and

it

shall

be

the duty of the conductor of every passenger train to cause, upon application to him,

all

trunks and baggage to be checked from any station

on their road, or any road running under the
control of the company of which he is conductor, under a penalty of $50
for every failure to comply promptly with such requisition, to be recovered, in the justice court of the district where the demand for check was
made, out of the company upon whose conductor the demand was made.

to

any point

of destination

(Act 1847, Cobb, 398. Acts 1857,
Cross-reference.

— Baggage

p. 65.)

checks on tickets of connecting roads, see

§

18-501.

§

is-:::
18-222.

may

Carriers.

416

(2742) Limit as to value of baggage.

— A carrier of passengers

baggage to be taken for the fare paid; in
case of loss, however, and though no extra charge has been demanded or
limit the value of the

paid, the carrier shall be responsible for the value of the

baggage

lost:

Provided, the same is only such articles as a traveler for business or
pleasure would carry for his or her own use.

CHAPTER

18-3.

CARRIAGE OF GOODS AND LIVE STOCK.

Sec.

Sec.

18-301.
18-302.

Duty
Duty

to receive live stock

18-314.

and

Transportation of perishable
products duty to furnish proper cars on application.
;

domestic animals.
Contracts in violation of preceding section.

18-303.

18-304.

as to reception of goods.

18-315.

Same;

18-316.

Penalty for refusing to receive

Same;

18-317.

Estoppel of carrier to dispute
title to goods.

18-306.

Commencement and

18-318.
18-319.

diate point, effect of.

1S-309.

18-320.

Fraud on carrier as to nature of

made

•

18-311.

bills

and

lists,

18-321.

how

18-322.

out.

Strikes as excuse for delay

Damages

Facilities for weighing freight
to be furnished by transpor-

company.
Swornweighers toweigh freight.
Cars weighed singly to be uncoupled; lumber cars weighed

18-323.

Penalty for noncompliance with
two preceding sections.

18-324.

Stoppage

by

(2729)

18-325.

Duty

in transitu;

when

right

exists.

for delay in delivery

of Koods.

18-301.

be

three together.

carrier.

18-313.

to

Unjust discrimination in rates.
Claims for loss or damage of
goods or for overcharges;
when to be paid; penalty for

Delivery without unreasonable
delay.

18-312.

cars.

required

tation

goods.
Freight

Explosives

failure.

Receipts for goods to be furnished to shippers.

18-310.

shippers for

to accept

of law.

termina-

Delivery of goods at interme-

1S-308.

cars;

marked; penalty for violation

tion of responsibility.
18-307.

to furnish

liability of

failure

stock.
18-305.

failure

liability.

Same;

as to reception of goods.

effect.

—A common

carrier, hold-

bound to receive all goods offered
that he is able and accustomed to carry, upon compliance with such reasonable regulations as he may adopt for his own safety and the benefit
ing himself out to the public as such,

is

of the public.

—

Cross-references. Public Service Commission to regulate transportation of
Railroads to receive freight tendered in cars, see § 18-504.
see § 93-302.

freight,

18-302.

common

(2767)

Duty

to receive live stock

and domestic animals.

—All

carriers shall receive for transportation all live stock of every

description and domestic animals,

when tendered

for

shipment by the

consignor, without enforcing or requiring said consignor to contract for a
liability less

than the actual value of such animals in case of loss or

jury to the same resulting from the negligence of said
its

agents, or employees.

Common

common

in-

carrier,

carriers shall not be required to re-

ceive for shipment animals diseased or physically disabled. (Acts 1890-1,
p. 167.)

—

Cross-references. Sale of live stock undelivered, see § 18-405. Lien for loss of
stock killed, see § 94-803. Public Service Commission regulating transportation

live

of freight, see

§

93-302.

—
417

Carriers.
(2768) Contracts in violation of preceding section.

18-303.

lations in

contracts of shipment which

limit the liability of

§

18-310

— All

stipu-

common

car-

riers, in violation of the preceding section, shall be void and of no effect

unless the shipper shall voluntarily assent to said Stipulations.

(A

1890-1, p. 167.)

—

Cross-references. Limiting liability by giving notice, see
transportation of property, see § 18-508.

18-304. (2769) Penalty for refusing to receive stock.
rier refusing to receive live

be liable to the owner for

§

18-104.

Same

as to

— Any common car-

stock or domestic animals for shipment shall

all

damages accruing from the

(Acts

refusal.

1890-1, p. 167.)

18-305. (2740) Estoppel of carrier to dispute title to goods.
rier

may

not dispute the

setting up adverse

title of

title in

—The carby

the person delivering goods to him,

himself or a

title in

third persons

which

is

not

being enforced against him.
Cross-references.

18-306. (2730)

responsibility of

— Estoppel generally, see §38-114. Estoppelas to agent, see

§

4-206.

—

Commencement and termination of responsibility. The
the carrier shall commence with the delivery of the goods,
where he

either to himself or his agent, or at the place

is

accustomed or

agrees to receive them, and shall cease with their delivery at destination

according to the direction of the person sending or according to the cus-

tom

of the trade.

—

Cross-references. Time when storage charges begin, see § 93-317. Customs of
What contained in freight lists, see § 18-310.
3.
business as law, see § 20-704,
Sale of undelivLiability where several companies handle the goods, see § 18-505.
ered goods, and proceeds of sale, see §§ 18-404 to 18-407. Established usage as
evidence in construction of contracts, see § 38-506.
II

18-307.

(2741) Delivery of goods at intermediate point, effect

A common
ported,

carrier

when

may

of.

recover pro rata for the actual distance trans-

the consignee voluntarily receives the goods at an inter-

mediate point.

goods to be furnished to shippers.
Whenever any person shall deliver property of any description to a railroad, steamboat or express company for transportation, said company
shall, upon demand, furnish the party so delivering a valid receipt which
18-308. (633 P. C.) Receipts for

marks and numbers thereon and the weight
of the property thus delivered, whenever the value can be estimated by
weight; and in all cases where the value cannot be thus estimated, the
receipt shall give a general description of the property, and shall also
specify, as near as practicable, the quantity or value thereof, and also the
shall specify the shipping

place of destination. (Acts 1865-6, pp. 236, 237; 1895,
Cross-reference.— Punishment

18-309.

may

(2744)

Fraud on

for violation, see

§

p. 63.)

18-9915.

carrier as to nature of goods.

—The

carrier

him to be made
sayings, or concealment by his cus-

require the nature and value of the goods delivered to

known, and any fraudulent acts,
tomers will release him from liability.
18-310.

(2747) Freight bills and

lists,

how made out.— All

freight bills

or freight lists charged against or to be collected out of any person for

§

whom

418

Carriers.

18-311

common

a

carrier shall carry freight, in this State, shall contain

the items of freight charged in said bills or freight

and

specific description, before

lists,

by some certain
(Acts 1855-6,

they shall be collectible.

p. 1^5.)

Cross-references.

— Time of carrier's responsibility, see

receipts to be issued, see

§

18-306. Duplicate freight

93-402.

§

—

Delivery without unreasonable delay. The common
carrier shall be bound not only for the safe transportation and delivery of
goods, but also that the same shall be done without unreasonable delay.
(Act 1847, Cobb, 398.)
18-311.

(2736)

Cross-reference.
freight, see

§

— Public

Service

Commission may regulate transportation

(2737) Strikes as excuse for delay

18-312.

of

93-302.

receives freight for shipment, he

is

bound

by

carrier.

—Where a carrier

to forward within a reasonable

time, although his employees strike or cease to

work but
;

if

the strike

is

accompanied with violence and intimidation so as to render it unsafe to
forward the freight, the carrier shall be relieved as to liability for delay in
delivering the freight, if the violence and armed resistance is of such character as could not be overcome by the carrier or controlled by the civil
authorities when called upon by him. (81 Ga. 794 (7 S. E. 629) 91 Ga.
;

394 (17

S. E. 904).)

18-313.

(2773)

Damages

for delay in delivery of goods.

— Where a car-

goods in a reasonable time, the measure of damages
is the difference between the market value at the time and place they
should have been delivered and the time of actual delivery. (75 Ga. 745
81 Ga. 602 (9 S. E. 600) 85 Ga. 497 (11 S. E. 809).)
rier fails to deliver

;

;

18-314.

(2774) Transportation of perishable products; duty to furnish

proper cars on application.

—

It shall

nies of this State to furnish to

be the duty of the railroad compa-

any grower

of peaches, apples, cantaloupes,

watermelons, or other perishable products, suitable icing and refrigerator
cars, or other suitable cars for the transportation of such products, whenever application is made therefor in writing by the shipper 24 hours in
advance of the time such car or cars are wanted for loading. Such application shall be filed with the nearest agent of the railroad company to
the point from which shipment is to be made, and shall state the time
and place from which shipment is desired. (Acts 1907, p. 84.)
Cross-reference.

— Requirements

18-315. (2775)

railroad

company

Same

;

of shippers, see

failure to furnish cars

shall fail to furnish

93-408.

§

;

liability.

—Whenever any

such icing and refrigerator cars as

required in the preceding section and the shipper places his product in
carload lots, or, in cases of less than carload lots, expresses to the agent

company his
then such railroad company
of the railroad

willingness to pay charges for carload

lots,

be liable for the market value of such
The market value shall be determined by

shall

product with interest thereon.

the market value of the product less the cost of carriage and the usual
expense of selling in the market to which the shipper intended shipping

same, on the day such product would have arrived had the same been
carried in the usual course of transportation on schedule time for such

—
419

Cakrters.

§ 18

In order to avail himself of this rule of damage, the shipper

freight;

company of the mar
Payment shall be made by the

shall in writing notify the agent of the railroad
-

to which he intended to ship

railroad

been

company

filed

his product.

for such product within 30 days after written claim has

with the company therefor.

In the event such railroad com-

pany shall fail to make payment as herein provided, or tender the correct
amount thereof, it shall be liable for an additional fixed sum of $50 for
each car as liquidated damages for failure to perform its duty in the
premises; such liquidated damages to be recovered in any cause brought
for the recovery of damages on the main claim, in the event recovery is
had thereon. (Acts 1907, p. 84.)
Cross-references. — Damages for delay, see § 18-313. Liquidated damages, see
§

20-1402.

Same;

18-316. (2776)

liability of shippers for failure to

accept cars.

In the event the shipper fails or refuses to accept such car or cars, when
furnished under condition and as herein required, he shall be liable to the
railroad

company

initial icing in

sum

for the

the event the

pay same within 30 days

of $10 per car,

same

is

and the cost

iced; and should he

after written

demand

of the first or

fail

or refuse to

therefor, he shall be liable

for $20 instead of $10 as herein fixed, together with the cost of icing.

(Acts 1907,

p. 84.)

be marked; penalty for
violation of law. All owners, agents, or others who have any gunpowder, more than five pounds, or dynamite or other dangerous explosive,
transported upon water, railroad, or otherwise, shall have the word "Gunpowder," "Dynamite," or other name of the explosive marked upon each
package so transported, in large letters. Gunpowder, dynamite, or other
dangerous explosive transported in violation of said provision shall be
liable to seizure and forfeiture by any officer who may execute a criminal
warrant, under warrant for that purpose, issued by any officer who may
issue such first-named warrants, one-half of the same to go to the informer, the other half to go to the military fund of the State, after
public sale by order of the officer issuing the warrant, or one of like
power. (Act 1831, Cobb, 850.)
18-317. (2745, 2746) Explosives required to

—

Unjust discrimination in

18-318. (2761)

or agent of any

company

or corporation,

— No

rates.

by payment

person, or officer
of

money

or other

thing of value, solicitation, or otherwise, shall induce any common carrier of freight within this State, or any of its officers or agents, to discriminate unjustly in his,

its,

or their favor, as against any other con-

signor or consignee in the transportation of property from and to points
in this State; and no such person shall aid or abet any common carrier

Any

such person, corporation, or
company violating this section shall, together with said common carrier,
be liable jointly or severally in an action to be brought by any consignor
in

any such unjust discrimination.

or consignee discriminated against for
ing therefrom. (Acts 1889, p. 134.)
Cross-references.

all

damages caused by or

—Punishment for violation, see

§

18-9914.

result-

Punishment for

false

Unjust discrimination forbidden, see § 93-407. Disbilling, etc., see § 18-9917.
prevent unjust discrimcriminations illegal, see § 93-411. General Assembly

may

inations, see Const., Art. IV, Sec. II, Par. I (§ 2-2501).
ination by false bills or weights, see § 18-9916.

Punishment for discrim-

§

Carriers.

18-319
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Claims for loss or damage of goods or for overpenalty for failure. Every claim for loss or
when
damage to property, or overcharge for freight, for which any common
carrier may be liable, shall be adjusted and paid by such common carrier within 60 days in cases of shipments wholly within this State, and
within 90 days in cases of shipments between points without and points
within this State, after such claim, duly verified by the claimant or his
agent, shall have been filed with the agent of the initial carrier or with
the agent of the carrier upon whose line the loss or damage or overcharge actually occurred. In the event such claim is not adjusted and
paid within the time limited, the carrier shall be liable for interest thereon
at the legal rate from the date of the filing of the claim until the payment
thereof, and shall also be liable for a penalty of $50 for every such failure
to adjust and pay said claim, to be recovered by the party damaged:
Provided, that unless such claimant shall in such action recover the full
amount claimed, no penalty shall be recovered, but the recovery shall be
limited to the actual loss or damage or overcharge, with interest thereon
from the date of filing said claim. (Acts 1906, p. 102.)
18-319.

charges

(2770, 277S^

to be paid

;

Cross-reference.

— Penalty

—

;

for failure to furnish cars, see

§

18-315.

(2762) Facilities for weighing freight to be furnished by transportation company. Every railroad or transportation company in this
18-320.

—

State shall furnish suitable and adequate facilities for correctly weigh-

ing

all

freight offered for shipment in carload lots in this State at points

where the volume of business offered is sufficient to warrant the expense;
and if any officer or agent of a railroad or transportation company, or person acting for or employed by such railroad or transportation company,
shall, by reason of overweights or false billing, cause such railroad or
transportation company to charge on any shipment for more than the
actual weight of such shipment, the said railroad or transportation company shall be liable to the owner of such shipment in damages for an
amount equal to twice the charges on the excess weight so charged. (Acts
1889, p. 134.)
Cross-reference.
tions, see

§

— Penalty for unjust discrimination by false weights or classifica-

18-9916.

Sworn weighers

—

weigh freight. Whenever any railroad company in this State shall weigh any cars loaded with freight to
be shipped and charged for by the carload, such weighing shall be done
by a sworn weigher, as provided for the weighing of cotton, rice, and
18-321. (2763)

other produce. (Acts 1882-3,
Cross-reference.

p.

— Scalesmen and

to

127.)

others to be sworn, see

§

5-501.

weighed singly to be uncoupled; lumber cars
weighed three together. When such cars are weighed singly they
shall be uncoupled at both ends and weighed one at a time.
When any
18-322. (2764, 2765) Cars

—

railroad

company

shall transport timber,

lumber, or other like articles of

which, from length, laps over from one car to another, such company may cause as many as two or three such cars so loaded to be
freight,

weighed together, after uncoupling them at both ends from other cars,
and in all such instances the aggregate weight of the freight upon said
two or three cars shall be averaged so that each of the cars shall be

§ 18-403

Carriers.
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charged with an equal amount of the total weight, and the shipper
made to pay freight as if each of the cars so weighed together did actually
contain an equal portion of the whole load Provided, that in such c^
:

the shipper shall not pay less than the

amount

of freight due on full

carloads. (Acts 1882-3, p. 127.)

noncompliance with two preceding sections.
Any railroad company failing, refusing, or neglecting to comply with
any of the provisions of the two preceding sections shall be held liable
in an action for damages, to be brought in the county where such
18-323. (2766) Penalty for

—

weighing

is

done, at the instance of any person aggrieved, and the recov-

ery shall be in a

sum

not less than $100 nor more than $200 for each

offense. (Acts 1882-3, p. 127.)
18-324. (2739)

Stoppage

in transitu;

when

right exists.

stoppage in transitu shall exist whenever the vendor

—The

in a sale

right of

on credit

seeks to resume the possession of goods while they are in the hands of a
carrier or

middleman,

in their transit to the

becoming

insolvent.

It

vendee or consignee, on his

continues until the vendee obtains actual pos-

session of the goods.
Cross-reference.

— See

18-325. (2738)

also §§ 96-401, 96-402.

Same;

effect.

—A stoppage

by the vendor or

in transitu

consignor relieves the carrier from his obligation to deliver, nor

is

he

thenceforward responsible for more than ordinary diligence in the care
of the goods.

CHAPTER

18-4.

LIENS AND ENFORCEMENT THEREOF.
Sec.

Sec.

and

baggage

18-401.

Lien

18-402.

Lien for freight charges.

18-403.

Priority of carriers' liens.

18-404.

Sale of nonperishable goods.
Sale of perishable goods and

18-405.

for
charges,

fare

18-406.

Proceeds of sale of goods car-

18-407.

Carrier relieved from duties as
to safe-keeping of freight,

ried.

when.

live freight.

18-401. (2743)

Lien for fare and baggage charges.

—The carrier of pas-

sengers shall have a lien on the baggage, not only for

its

charges, but also

for the passenger's fare.
18-402. (2741)

Lien for freight charges.

—When the

carrier shall

complied with his contract as to transportation, he shall have a
the goods for the freight, and
less this right is

may

retain possession until

it is

have

lien

on

paid, un-

waived by special contract or actual delivery of the goods.

18-403. (3360) Priority

of

carriers'

liens.

— Carriers'

liens

for

their

charges on the baggage of their passengers and on the goods and articles
transported shall be superior to other liens, except liens for taxes, special liens of

of

landlords for rent, liens of laborers, and

all

which they had actual notice before the property claimed

general liens
to be subject

§

18-404

Carriers.

came

to lien
inferior.

into their control, to

(AfctS 1873.

Cross-references.
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which excepted

liens they shall

be

p. 45*.)

— Prioritj*

of Hens for taxes, see §§ 92-5707 to 92-5709.

18-404. Sale of nonperishable goods.

— Where

nonperishable property

which has been transported to destination by any common carrier is refused by the consignee or where the party entitled to receive it, fails
to receive it within 15 days after the notice of arrival shall have been
sent or given to the consignee or to the party entitled to receive
place

may sell the same at public auction to the highest bidder
as may be designated by the carrier: Provided, that the

shall

have

carrier

first

it

at

the

such

carrier

mailed, sent or given to the consignor notice that the

property has been refused or remains unclaimed, as the case
that

it

will be subject to sale

if

may

be,

disposition shall not be arranged for,

and
and

have published notice containing a general description of the property, the name of the party to whom consigned, or, if shipped order notify,
the name of the party to be notified, and the time and place of sale once
a week for two successive weeks in a newspaper of general circulation at
the place of sale or nearest place thereto Provided, further, that 30 days
shall have elapsed before publication of notice of sale after said notice
that the property was refused or remains unclaimed was mailed, sent or
given as hereinbefore provided. (Acts 1925, pp. 142, 143.)
shall

:

—

goods and live freight. Where perishable
property has been transported by any common carrier to destination and
is refused by consignee or by the party entitled to receive it, or said con18-405. Sale of perishable

signee or party entitled to receive
carrier

may

shall fail to receive

it

promptly, the

in its discretion, to prevent deterioration or further deteriora-

tion, sell the

vided, that

it

if

same

advantage at private or public sale: Protime serves for notification to the consignor or owner of
to the best

the refusal of the property or of the failure to receive

it

and

for a re-

quest for disposition of property, such notification shall be given in

such manner as the exercise of due diligence requires before the property

is

sold.

(Acts 1925,

Live freight

is

hereby declared to be perishable property.

p. 143.)

18-406. Proceeds of sale of

goods carried.

—The

proceeds of any sale

Chapter shall be applied by the carrier to the payment of
freight, demurrage, storage and other lawful charges, and the expense of
notice, advertising, sale, and other necessary expense, and the caring
for and maintaining the property if proper care of the same shall re-

under

this

quire special expense, and should there be a balance,

the carrier in special trust to be paid to the

order on demand. (Acts 1925,

shall

be held by

of the property or his

p. 144.)

18-407. (2760) Carrier relieved

when.

owner

it

from duties as to safe-keeping of

— On

freight,

compliance with the provisions of the three preceding sections, such carriers shall be relieved from all liability as to the safekeeping of such freight after transportation, and also as to the proceeds
of sale.

(Acts 1878-9,

Cross-reference.

p. 177.)

— When

responsibility of carrier begins, see

§

18-306.

—
Carriers.
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CHAPTER

§ 18

CONNECTING CARRIERS.

18-5.

Sec.

Sec.
18-501.

Duty
ets

_
18-502.

of railroads to
of connecting roads and
sell

check baggage over same.
.

.

,

to place tickets with conroads; security.
necting
J
43

Duty

.

Penalty for violation
preceding sections.

18-501.

(2753)

Duty

18 "504.

of

Connoting

receiVe

tfilfi

freight tendered

^

^

it

18-505.

Responsibility and liability
ere there are several Connecting carriers.

cr r
18-506.

n
Contract,

.

'

18-503.

tick-

*

,

.

two

from
property

_ 4
exemption

,

-

for
liability for
etc.,

damage

to

in transportation.

of railroads to sell tickets of connecting roads

—

and check baggage over same. No railroad company having an office
or agency within this State shall refuse to put on sale, or refuse to sell,
any ticket of any other railroad company, with which the same may be
directly or indirectly connected, at the price or rate fixed by the Public
Service Commission, for passage over lines of such connecting roads, less
such amount as may be directed to be deducted from such rate by any one

more

or

of said connecting lines;

and

it

shall be unlawful, after the sale

of such ticket, to refuse to issue checks for

ing lines, to the extent that the baggage

baggage over such connect-

may

be allowed to be checked

under the ordinary rules and regulations of said companies. (Acts 1890-1,
155.)

p.

— Checks

Cross-references.
sion to fix rates, see
roads, see § 93-303.

§

Authority
for baggage, see § 18-221.
93-309.
Power of Commission over contracts

of

Commis-

between

rail-

Duty to place tickets with connecting roads; security.
company operating or doing business wholly or partly within

18-502. (2754)

No

railroad

this State shall refuse to put

on sale with the agents of any other railroad

company, wherewith it may be directly or indirectly connected, tickets
for any point upon its lines of road, or refuse to receive such tickets for
passage over

its lines,

or refuse to receive and transport baggage which

may be checked upon said tickets so sold. Any company, so placing its
tickets upon sale, may demand reasonable security, to secure the price
of such tickets so placed on sale, and may demand, from time to time,
such renewals of deposits or other security as will protect
loss

from the

it

from any

sale of such tickets. (Acts 1890-1, p. 155.)

18-503. (2755) Penalty for violation of

—

two preceding sections. For
every violation of any of the provisions of the two preceding sections, the
railroad company shall be subject to a penalty of $1,000, which may be
recovered in any superior or city court of the county in which such
violation may occur.
Suit may be brought by the railroad company
whose road may be discriminated against, or by the person offering to
buy a ticket over such road; and such penalty may be recovered by each
of said parties, and the recovery by one shall not be a bar to recovery
by the other. (Acts 1890-1, p. 155.)
Connecting railroads to receive freight tendered in cars.
All railroad companies in this State, at the terminus or any interme18-504. (2756)

—

from the connecting road having the same gauge
cars containing freight consigned to any point on the road to which

diate point, shall receive
all

'

424

Carriers.

§ 18-505

and shall transport the cars to their destination with
reasonable diligence and any failure or refusal to comply with this requirement shall give to the consignee, shipper, or owner of said goods and
freight a right of action against the company so refusing, and the damages received in such action shall not be less than 10 per cent, nor more
the same

offered,

is

;

than 25 per cent, of the value of the goods so refused to be received. (Acts
1SS2-3, p. 145.)
Cross-references.
to reception of

— Delivery

goods and

of freight to connecting lines, see
18-301, 18-302.

18-505. [2752) Responsibility

necting carriers.

§

Duty

93-409.

as

live stock, see §§

— When

and

liability

where there are several con-

there are several connecting railroads under

and the goods are intended to be transported over
more than one railroad, each company shall be responsible only to its
own terminus and until delivery to the connecting road; the last company which has received the goods as "in good order" shall be responsible
to the consignee for any damage, open or concealed, done to the goods,
and such companies shall settle among themselves the question of ultimate liability: Provided, that this section shall not apply to interstate
different companies,

shipments.
Cross-reference.

— Contract

for

exemption from

see

liability,

18-506.

§

—

Editorial Note. The proviso of this section was added under authority of 146
Ga. 769. 778 (92 S. E. 527); 147 Ga. 729 (195 S. E. 284); 29 Ga. App. 122, 124 (113
S. E. 679).

18-506. (2777) Contract, etc., for

property in transportation.
tation

exemption from

—Any common

company, receiving property

liability for

damage

to

carrier, railroad, or transpor-

for transportation

between points

wholly within this State, shall issue a receipt or bill of lading therefor,
and shall be liable to the holder thereof for any loss, damage, or injury
to such property caused by it or by any common carrier to which such
property may be delivered or over whose line or lines such property may pass, and no contract, receipt, rule, or regulation shall exempt such common carrier, railroad, or transportation company from
the liability herein imposed Provided, that nothing in this section shall
deprive any holder of such receipt or bill of lading of any remedy or right
of action which he has under existing law. (Acts 1906, p. 102.)
:

Cross-references.

— Liability

Contracts limiting
ing notice, see

18-104.

§

when

several companies handle goods, see

Limiting

liability for live stock, see § 18-303.

Duplicate freight receipts, see

§

liability

18-505.

by giv-

93-402.

§

—

Editorial Note. The provisions of this section rendered inoperative Acts 1890-1,
known as the Tracing Act and which appeared in the Code of 1910 as sections 2771 and 2772.

p. 156,

CHAPTER

18-6.

Sec.

ACTIONS.
Sec.

18-601.

Limitation of actions for charges
in intrastate shipments.

10 /-a^
18-602.

T

•

•

•

18-605.

r

Limitation of actions for overcharges on intrastate shipments.

10 , A ,
l8 " 606

18-603.

When

cause of action accrues.

18 " 607

18-604.

What

claims (Covered by law.

Suits to collect forfeitures for
violations of law limiting hours
of employment of trainmen.

^
Failure
.,

-

,

.

to supply equal

,

and

...

like

accommodations.
-

P

f

°
T°
dence
skill

f

?™?* *C wi
Jf^
want of reasonable
f

*!

of

and

care.

—
§ 18-',07

Carriers.
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18-601. Limitation of actions for charges

actions at law by

common

on intrastate shipments,

carriers operating in this State, for the f;

ery of their charges or any part thereof, where such charges have accrued
in connection with intrastate shipments, shall be begun within three years

from the time the cause of action accrues, and not

thereafter.

(Acts

1933, pp. 191, 192.)
Cross-reference.

— Motor

common

carriers,

Chapter

see

68-6.

on intrastate shipments.
overcharges accruing on intra-

18-602. Limitation of actions for overcharges

—All actions at law for the recovery

of

begun against common

state shipments shall be

carriers operating in

from the time the cause of action accrues, and not thereafter, except that if claim for the overcharge
has been presented in writing to the carrier within the three-year period
of limitation, said period shall be extended to include six months from
this State within a period of three years

given by the carrier to the claimant of disallowance of claim or any part or parts thereof. (Acts 1933, pp. 191, 192.)
the time notice in writing

18-603.

When

is

cause of action accrues.

— For

the purposes of sections

and 18-602, the cause of action in respect of a shipment of property
shall be deemed to accrue upon delivery or tender of delivery thereof
by the carrier, and not after. (Acts 1933, pp. 191, 192.)
18-601

18-604.

What

claims covered by law.

—The provisions of the preceding

three sections shall extend to and embrace overcharges on which the

cause of action accrued during the one-year period prior to March 24,
1933, as well as overcharges on which the cause of action accrues thereafter,

and

all

actions not

begun within the period provided herein

shall

be barred and no recovery allowed thereon except that claims for overcharges presented to the carriers on shipments moving during the period
as set forth in this section shall not be deemed barred under the terms
hereof, if presented within the period specified in section 18-602. (Acts
;

1933, pp. 191, 192.)
18-605. (2695) Suits to collect forfeitures for violation of

law limiting

—

hours of employment of trainmen. Suits for the collection of forfeitures,
under the provisions of section 18-106 shall be brought in the county in
which the principal office of the railroad employing the trainmen offending is situated; or if such company shall have no principal office in this
State, then such suit may be brought in any county in which such company has a track and an agent. (Acts 1890-1, p. 185.)
18-606.

Any

(2716)

Failure to supply equal and like accommodations.

railroad violating the conditions of section 18-205,

employees,
offense

is

may

be sued in the superior court of

committed, and any person so wronged

by any of its
the county where the

may

recover such

sum

as the discretion of the court thinks right and proper in the premises,

not to exceed $10,000. (Acts 1870, pp. 427, 428.)
18-607. Proof of injury

and

care.

— In

all

prima

facie evidence of

want

of reasonable skill

actions against railroad companies for

damages done to

passengers, proof of injury inflicted by the running of locomotives or

——
§ 18-9901

Carriers.
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cars oi such companies shall be prima facie evidence of the

reasonable

and

want

of

on the part of the servants of the companies
in reference to such injury. (Acts 1929, p. 315.)
skill

-care

CHAPTER

CRIMES.

18-99.

Sec.

Sec.

[8-9901.

Failure

18-9902.

commodations to all.
Allowing white and colored
passengers to occupy same
car or compartment.

to

furnish

equal

ac-

18-9909.

18-9910.

Failure of railroad to install
cindei deflectors on passenger coaches.
Failure to supply railway station accommodations for passengers.

18-9903.

Failure to furnish seats, lights,
etc., to passengers.

18-9904.

Passenger

18-9912.

Tramps.

18-9913.

18-9905.

compartment or seat other
than that to which assigned.
Sleeping-car passenger remaining in compartment other
than that to which assigned.

18-9914.

Railroad officials or employees
overcharging.
Inducing or aiding in unjust

18-9915.

Agent or

18-9906.

remaining

in

18-9911.

Illegal

Employee

failing to assist in
ejecting passenger from sleep-

18-9908.

18-9916.

False

passenger cars.

Conductor or agent of

18-9917.

weighing,

re-

by

classifications

False billing, etc., by consignor or consignee.

18-9901. (533 P. C.) Failure to furnish equal

hire, or

billing,

ports, or
carriers.

rail-

road failing to furnish water

officer,

officer of carrier fail-

ing to give required receipl

or lights.

Any

nontransfer-

to shipper.

Failure to keep water or lights
in

in

discrimination.

ing car.
18-9907.

traffic

able tickets.

car,

accommodations to

all.

common carrier of passengers for
common carriers, who shall violate the pro-

employee, or agent of a

persons

who

are

visions of section 18-205, shall be punished as for a misdemeanor.

(Acts

1870, p. 398.)

Allowing white and colored passengers to occupy same
car or compartment. Any officer or employee having charge of railroad
cars, who shall violate the provisions of section 18-206, prohibiting such
officer or employee from allowing white and colored passengers to occupy
the same car or compartment, shall be guilty of a misdemeanor. (Acts
18-9902. (2721)

—

1890-1, p. 157.)

18-9C03. (2723) Failure to furnish seats, lights, etc., to passengers.

Failure of companies operating and using compartment cars or separate
cars to furnish to passengers comfortable seats, and to have the cars

well and sufficiently lighted and ventilated, as required
shall be a

misdemeanor. (Acts 1890-1,

p.

18-206,

157.)

18-9904. (2719) Passenger remaining in car,

than that to which assigned.

by section

compartment or seat other

—Any passenger violating the provision

section 18-208, prohibiting any passenger from remaining in

any

of

car,

compartment, or seat other than that to which he has been assigned,
shall be guilty of a misdemeanor. (Acts 1890-1, p. 157.)
18-9905.

(2724; 538 P. C.) Sleeping-car passenger remaining in com-

partment other than that to which assigned.

—Any sleeping-car passengei

—
427

Carriers.

§J

remaining- in any compartment other than that to which

signed shall be guilty of a misdemeanor.
Cross-reference.
§

—White and

(Acts 1899,

faft

p. 66.

j

colored passengers on sleeping cars separated, see

18-210.

18-9906. (2725; 538 P. C.)

senger from sleeping car.

—A

Employee

failing to assist in ejecting pas-

conductor or other employee of a sleeping;

car, or of a train carrying- sleeping cars,

who

shall

fail

or refuse to as

passenger violating the provisions of section 18-210 shall be
guilty of a misdemeanor. (Acts 1899, p. 66.)
in ejecting a

18-9907. (529 P. C.) Failure to keep water or lights in passenger cars.

—A violation of section 18-211, requiring railroad companies to keep an

adequate supply of good, pure drinking water in each passenger car at
all hours, and lights during the night for the use of passengers, shall be
a misdemeanor. (Acts 1863-4, p. 132.)
18-9908. (530 P. C.)

water or

lights.

Conductor or agent of railroad

failing to furnish

—Any conductor or agent of a railroad, who, after being

requested by a passenger to furnish a sufficient supply of water to the
passengers in each car, or light at night, shall pass any depot or station

without so doing, may be indicted in any county through which the railroad of which he is agent or conductor runs, and shall be punished as
for a misdemeanor. (Acts 1863-4, p. 132.)
-

on passenger
or
to comply
coaches. Any
18-212,
with
regard
installing
cinder
deflectors
with section
to
on
passenger coaches, shall be deemed guilty of a misdemeanor, and upon
18-9909. Failure of railroad to install cinder deflectors

—

railroad

company refusing

conviction thereof shall be fined in the

sum

neglecting

of not less than S500 or

more

than $1,000 for each coach not equipped as required by said section.
(Acts 1912, p. 157.)
18-9910. (532 P. C.) Failure to supply railway station
for passengers.

—-A

failure

tion 18-213, in relation to a
shall be a

accommodations
comply with sec-

by a railroad company to
lighted and comfortable room

misdemeanor. (Acts 1906,

for passengers,

p. 101.)

18-9911. (636 P. C.) Illegal traffic in nontransferable tickets.— "Who-

ever shall violate sections 18-215 or 18-216, relating to traffic in nontransferable tickets, shall be guilty of a misdemeanor.
(Acts 1904,
p. 102.)

—

Tramps. If any person shall ride or attempt to
ride on a railroad train of any character, and shall conceal himself from
the conductor or train authorities by hiding under the train, or upon the
top of the train, or in box cars, on tenders, or elsewhere, for the purpose
of avoiding the payment of fare or of stealing a ride thereon, he shall be
guilty of a misdemeanor. (Acts 1897, p. 116.)
18-9912. (717 P. C.)

18-9913. (730 P. C.) Railroad officials or employees overcharging.

Any

officer,

agent, or other employee of a

common

carrier

who

shall

charge, for transporting freight or passengers, above the rates established

by the Public Service Commission,
meanor. (Acts 1865-6, p. 237.)

shall

be punished as for a misde-

—
§

Carriers.

1S-PP14

428

733 P. C.) Inducing or aiding in unjust discrimination.
Any person, or any officer or agent of any corporation or company,
who shall, by payment of money or other thing* of value, solicitation, or
18-9914.

(2761

—

;

common

otherwise induce any

carrier of freight within this State, or

of its officers or agents, to discriminate unjustly in his or

its

any

favor, as

against any other consignor or consignee, in the transportation of prop-

any common carbe guilty of a misdemeanor.

erty from and to points in this State, or shall aid or abet
rier in

any such unjust discrimination,

shall

(Acts 1889, p. 134.)
Cross-reference.

18-9915.

— Prohibitory

(633 P. C.)

receipt to shipper.

provisions, see

Agent or

18-318.

§

officer of carrier failing to give

— Any agent or

officer of

any common

the provisions of section 18-308, requiring such carrier,

required

carrier violating

upon demand,

to

furnish a receipt to any person delivering property to such carrier for
transportation, shall be guilty of a misdemeanor.

(Acts 1865-6, pp. 236,

237.)

18-9916.

by

(731 P. C.)

common carrier of freight within the limits of this
whenever such common carrier is a corporation, any officer or

carriers.

State, or,

—Any

False billing, weighing, reports, or classifications

agent thereof, or any person acting for or employed by such corporation,
who, by means of false billing, false classification, false weighing, or false
report of weight, or by any other device or means, shall knowingly and
wilfully assist, or shall willingly suffer or permit,

any person to obtain

transportation for property from and to points within the limits of this
State, at less than the regular rates then established
line of transportation of

demeanor. (Acts 1889,
Cross-references.

demeanor, see
18-9917.

Any

§

such

common

carrier, shall

and

in force

on the

be guilty of a mis-

p. 134.)

— Discrimination

forbidden, see

§

18-318.

Punishment

for mis-

27-2506.

(732 P. C.) False billing,

by consignor or consignee.
any corporation or company, who

etc.,

person, and any officer or agent of

shall deliver property for transportation

limits of this State to

any common

from and to points within the

carrier of freights within this State, or

whom, as consignor or consignee, any such carrier shall transport
property, who shall knowingly and wilfully, by false billing, false classi-

for

weighing, false representation of the contents of the package, or false report of weight, or by any other device or means, whether
with or without the consent or connivance of the carrier or its agent, obfication, false

tain transportation for such property at less than the regular rates then

established and in force on the line of transportation, shall be guilty of a

misdemeanor. (Acts 1889,
Cross-reference.

p. 134.)

— Discrimination

CARRYING WEAPONS

:

forbidden, see

§

18-318.

See Title 26, Crimes and Punishment, Chap-

ter 26-51.

CASUALTY INSURANCE:
CATTLE:

See Title

CAUSEWAYS:
95-9, 95-10.

62,

See Title

56,

Insurance, Chapter 56-10.

Live Stock.

See Title 95, Roads, Bridges, and Ferries, Chapters

TITLE

19.

CERTIORARI.
Sec.

Chap.
19-1.

19-2.

19-3.
19-4.
19-5.

19-101

In what cases the writ of certiorari lies
How obtained, and proceedings thereon

The answer
The hearing
Judgment and

19-201
19-301
19-401
19-501

costs

CROSS-REFERENCES.
See also Title

6,

Appeal and Error.

CHAPTER

WHAT

CASES THE WRIT OF
CERTIORARI LIES.
IN

19-1.

Sec.
19-101.

When

writ of certiorari will

When

19-101. (5180)

lie.

writ of certiorari will

lie.

—The writ of certiorari

committed by justices of the peace,
corporation courts or councils, or any inferior judicatory, or any person
shall lie for the correction of errors

exercising judicial powers, including the ordinary, except in cases touch-

ing the probate of wills, granting letters testamentary and of administration; also from the Supreme Court to the Court of Appeals as pro-

vided by section 2-3009.

—

Cross-references. Certiorari from justices' courts, see § 19-203. Jurisdiction of
superior courts to grant certiorari, see Const., Art. VI, Sec. IV, Par. V (§ 2-3205);
Appellate jurisdiction of superior courts see § 24-2615. Jurisdiction of
§ 24-2616.
Supreme Court, see § 2-3005. Appeals from ordinaries' courts, see § 6-20.1. Corporate and police courts, see § 69-701. Certiorari from ordinary's judgment as to
private ways, see § 83-120. County courts, see note preceding Chapter 24-22. Time
given for certiorari in forcible entry and detainer, see § 105-1608. Juvenile courts,
see § 24-2417. Possessory warrant proceedings, see Title 82, Possessory Warrants,

Chapter

82-3.

—

Editorial Note. This Title relates to certiorari from the superior courts to inferior judicatories. For certiorari from the Supreme Court to the Court of Appeals,
see §§ 2-3009, 24-3646 to 24-3650, 24-4548 to 24-4552.

CHAPTER

19-2.

HOW

OBTAINED, AND PROCEEDINGS

THEREON.
Sec.

Sec.
19-201.

To

of

courts

ordinary;

19-208.

Affidavit in lieu of bond.

19-209.
19-210.

Must be applied for
Must be filed within

and other

19-211.

Service within 15 da}'s.

inferior judicatories; petition.

19-212.

Ten

peti-

tion.

19-202.

19-203.
19-204.

When

judge

his

circuit.

To

justices'

may

grant out of

courts

Certiorari in appeal

from ver-

dict in justice's court to superior court; petition.

19-205.

Affidavit to be

19-206.

Bond and

19-207.

Security

made; form.

security to be given.

may

be made to justify.

in 30 days.

10 days.

da3's' notice to the

adverse

party.
19-213.

Supersedeas

in

19-214.

Supersedeas

in criminal cases.

19-215.

Pauper

19-216.

Effect of supersedeas.

civil

cases.

affidavit.

§

430

Certiorari.

19-201

—

When either party
ordinary
in
in any court of
shall take exceptions to any proceeding or decision in any cause, affecting the real merits of such cause,
the party making- the same shall offer such exceptions in writing, which
19-201.

To

(5181)

courts of ordinary; petition.

any cause

by himself or his attorney, and if the same shall be overruled by the court, such party may petition the judge of the superior court
for a writ of certiorari, in which petition he shall plainly, fully, and distinctly set forth the errors complained of; and if such judge shall deem
the objections to be sufficient, he shall forthwith issue a writ of certiorari, directed to the ordinary, requiring him to. certify and send up to
the superior court, at the time specified in said writ, all the proceedings
(Act 1799, Cobb, 523.)
in said cause.
shall be signed

Cross-references.

—Appeals from ordinaries' courts, see

inferior judicatories, see
vate ways, see § 83-120.

19-203.

§

Certiorari

§ 6-201.

Certiorari from
to pri-

from ordinary's judgment as

—

When

judge may grant out of his circuit. No judge of
the superior court shall grant or issue any writ of certiorari out of his
judicial circuit, unless there shall be a vacancy in any of the other circuits, or the judge thereof be indisposed, disqualified, or absent therefrom, so that the business of granting of writs of certiorari cannot be
speedily done. (Act 1811, Cobb, 524.)
19-202.

(5182)

Cross-reference.

— See

also

19-203. (4748, 5183)
petition.

—When

24-2617.

§

To

and other inferior judicatories;
any cause in a justice's court, municipal
council, or any inferior judicatory, or before

justices' courts

either party in

corporation or police court,

any person exercising judicial powers, shall be dissatisfied with the decision or judgment in such cause, such party may apply for and obtain a
writ of certiorari by petition to the superior court, in which petition he
shall plainly and distinctly set forth the errors complained of. On such
petition being filed in the office of the clerk of the superior court, with the
sanction of the judge of the circuit, or the judge of some other circuit, as
provided for in section 19-202, indorsed thereon, together with the bond
or affidavit, as hereinafter provided, it shall be the duty of such clerk to
issue a writ of certiorari, directed to the justice of the peace of the dis-

where the decision complained
person whose decision or judgment
trict

of
is

was made,

or other tribunal or

the subject matter of complaint,

requiring such justice of the peace, or other tribunal, or person to certify
and send up all the proceedings in said cause to the superior court, as directed in said writ of certiorari.

(Act 1850, Cobb, 529.

Acts 1878-9,

p. 155.)

Cross-references.

— When

from

Appeals to superior court
Appeal and Error, Chapter 6-3. Appeals to jury
Appeal and Error, Chapter 6-4.

certiorari lies, see § 19-101.

justice's court, see Title
in justice's court, see Title 6,

6,

—

Editorial Note. The statutes relating exclusively to grand jury city courts and
those relating exclusively to county courts have not been included in this Code.
See note immediately preceding Chapter 24-22 as to such city courts and county
courts.

19-204. (4749) Certiorari in appeal

— When either party

in justice's court to su-

with the verdict
any appeal case tried in the justice courts, such party may ap-

perior court; petition.
of a jury in

from verdict
is

dissatisfied

ply for and obtain a writ of certiorari, by petition to the judge of the superior court in

whose

circuit the said justice court

was

held, in

which petition

Certiorari.

431

':.

19

he shall plainly and distinctly set forth the errors complained of, and all
after-proceeding's shall be under the same rules and regulations as are
now established by law for the granting of writs of certiorari from the
justice courts. (Acts 1878-9, p. 142.)
Cross-reference.

—See

cross-references under preceding section.

(5184) Affidavit to be

19-205.

made; form.

— No writ of certiorari

shall

be granted or issued, except to the court of ordinary, unless the party
applying for the same, his agent, or attorney shall make and
petition the following affidavit, to wit:

file

with his

County.

Georgia,

do solemnly swear that the petition for certiorari is not filed in
the case for the purpose of delay only, and I verily believe I have good
cause for certiorari; and that the facts stated in the foregoing petition, so
far as they come within my own knowledge, are true, and so far as derived from the knowledge of others I believe them to be true.
I,

A.

B.,

Sworn

to

and subscribed before me,

day

this

of

,

19

—

.

(Acts

1857, p. 104.)
Cross-reference.

V

— Sanction

of judge required, see Const., Art. VI, Sec. IV, Par.

(§ 2-3205).

19-206. (5185)

Bond and

security to be given.

— Before any writ of

cer-

except as hereinafter provided, the party applying for
the same, his agent, or attorney shall give bond and good security, condition to pay the adverse party in the cause the eventual condemnationmoney, together with all future costs, and shall also produce a certificate
tiorari shall issue,

whose decision or judgment is the subject matter of complaint, that all costs which may have accrued on the trial below have been
paid; which bond and certificate shall be filed with the petition for certiorari, and security on said bond shall be liable as securities on appeal.
from the

officer

(Act 1811, Cobb, 523.)
Cross-reference.

—Time

for riling certiorari proceedings in

clerk's

office,

see

§ 19-210.

19-207. (5186) Security

may

19-208. (5187) Affidavit

in

—

be made to justify. The party authorized to take said bond and security may compel the security tendered to
justify upon oath, and such justification shall exonerate the party taking
the same from any liability. (Act 1811, Cobb 524.)
lieu

make and

of bond.

—

If

the party applying for

with his petition an affidavit, in
writing, that he is advised and believes that he has good cause for certiorari to the superior court, and that owing to his poverty he is unable
the writ of certiorari will

to

file

pay the costs or give security as the case may

be, as required in the

preceding section, such affidavit shall in every respect answer instead of
the certificate and bond above mentioned, as the case may be. (Acts
1897, p. 33.)
19-209. (5188)

Must be

applied for in 30 days.

—All writs

of certiorari

shall be applied for within 30 days after the final determination of the

case in which the error

and

shall be

made

is

alleged to have been committed, and not after;

returnable to the next superior court after the issuing

of the same, unless said superior court shall sit within 20 days after the

Certiorari.

19-210

g

432

issuing of said writ, in which case said writ shall be
the next succeeding court. (Act 1838, Cobb, 528.

made

returnable to

Acts 1889,

p. 84.)

—

Cross-reference. Time given in forcible entry and detainer to allow dissatisfied
party to make out writ of certiorari, see § 105-1O08.

Must be

—

within 10 days. All certiorari proceedshall be tiled in the clerk's office within 10 days from the date of
their sanction, except certiorari proceedings from the Court of Appeals.
19-210.

(4365)

(Acts 1855-6,

p.

234; 1924,

Cross-references.

— Rules

p. 59.)

as to certiorari proceedings to
§ 24-4548.

(51S9) Service within 15 days.

sions have been complied with,

—When

and the writ

the foregoing provi-

have been

of certiorari shall

issued, the clerk of the superior court shall place the

which

Court of Appeals, see

and note under

£§ 24-4548 to 24-4552

19-211.

filed

same on the docket;

with the petition, shall be delivered to the party to
whom it is directed by the party applying for the certiorari, his agent, or
attornev, or the sheriff, deputy sheriff, or any constable, at least 15 days
previous to the court to which the return is to be made. (Act 1850, Cobb,
writ, together

p. 529.)

19-212.
in
in

Ten

(5190)

days' notice to the adverse party.

—The

plaintiff

certiorari shall cause written notice to be given to the opposite party
interest, his agent, or attorney, of the sanction of the writ of certiorari,

and also the time and place of hearing, at least 10 days before the sitting
of the court to which the same shall be returnable, and in default of such
notice (unless prevented by unavoidable cause) the certiorari shall be
dismissed. (Act 1799, Cobb, 523; Act 1850, Cobb, 529.)
Cross-reference.

— Notice

Supersedeas in

19-213. (5191)

when granted
ment until the
82-302.

19-214.

civil

Court of Appeals, see

§

—The

of

cases.

writ

24-4548.

certiorari,

supersedeas of the judghearing in the superior court. (Act 1850, Cobb, 529.)

in civil cases, shall operate as a
final

—

Notice of writ as supersedeas in possessory warrant cases, see
Supersedeas in criminal cases, see § 19-214.

Cross-references.
§

for certiorari to

(5192) Supersedeas in criminal cases.

— Any

person

who

has

been convicted of any criminal or quasi-criminal offense, or violation of
any ordinance, in any county court, police court, municipal court, by

whatsoever name

called, or

tutional city courts)

who

any other

inferior judicatory (except consti-

exercising criminal or quasi-criminal jurisdiction,

shall desire a writ of certiorari to

review and correct the judgment

of conviction in said case, shall be entitled to a supersedeas of the judg-

ment upon

He

with the clerk of said
court, or, if no clerk, with the judge thereof, or with the commissioners
if it be a court presided over by commissioners with no clerk, a bond
payable to the State, or, if the conviction be in a municipal court, to the
municipality, in amount and with security acceptable to and to be approved by the clerk, judge, or majority of the commissioners, as the case
may be, conditioned that the defendant will personally appear and abide
the final judgment, order, or sentence upon him in said case. Said bond,
if payable to the State, may be forfeited in the same manner as any other
criminal bond in any court having jurisdiction; if payable to the municipal corporation, it may be forfeited according to the procedure prethe following conditions:

shall

file

433

§19

Certiorari.

scribed in the municipal ordinance or charter; or

any court having

in

Upon

jurisdiction.

may

it

the giving of said

bt

bond the de-

be released from custody in like manner as defendants are
released upon supersedeas bonds in criminal cases where a writ of error
has been obtained. (Acts 1902, p. 105; 1909, p. 148.)
fendant shall

Cross-reference.

— Correction of errors of law from constitutional city courts, see

Const, Art. VI, Sec.

II,

Par.

IX

(§ 2-3009;.

(5193) Pauper affidavit.

—

unable from his
poverty to give said bond, and will make this fact appear by affidavit to
be filed with the judge, clerk, or commissioners, as the case may be, as
provided in the foregoing section, the same shall operate as a supersedeas
19-215.

the defendant

If

is

judgment:

Provided, however, the defendant shall not be set at
liberty unless he gives bond as prescribed in the foregoing section. (Acts

of the

1909, pp. 148, 149.)
19-216. (5194) Effect of supersedeas.

—The

supersedeas herein pro-

vided for shall operate to suspend the judgment of conviction until said
case shall be finally heard and determined by the superior court to which

Appeals upon writ of
error:
Provided, that within the time prescribed by law the defendant shall apply for and procure the writs and remedies provided by law
The supersedeas herein
for reviewing the judgment complained of.
provided for shall be equally applicable whether the judge of the suit is

to be taken

perior court to

by

certiorari, or

whom

by the Court

the petition for certiorari

of

is

presented shall sanc-

Provided, that within the time provided by law the
defendant shall diligently apply for and procure a writ of error. The

tion

it

or refuse

it

:

object of this statute

is

to provide a

method by which

a defendant

may

under the
law to prosecute the proceeding brought or to be brought to review the
conviction of which he is complaining, or any intermediate appellate
judgment rendered thereon; and in order that the defendant shall not be
deprived of his right to apply to the courts by being compelled to serve
his sentence or pay a fine before he has had the full opportunity allowed
him by law of taking the necessary proceedings to correct and review

obtain a supersedeas so long as he

is

prosecuting or

is

entitled

his conviction. (Acts 1909, pp. 148, 150.)

CHAPTER

19-3.

Sec.

Sec.
19-301.

THE ANSWER.

Answer

filed five days before
day of term.
Exceptions to answer.

19-303.

first

19-302.

Must not be written by party
interested; verification.

—

days before first day of term. The
answer to the writ of certiorari shall be filed in office five days before the
first day of the term to which it is returnable, unless further time is
19-301.

(5195)

Answer

filed five

given, and shall reply specifically to the allegrtions in the petition. (Acts
1918, p. 124.)
19-302.

be

filed in

(5196) Exceptions to answer.

— Exceptions to the answer shall

writing, specifying the defects, and notice thereof given to the

opposite party before the case

is

called in its order for a hearing;

and

if

—
5

434

Certiorari.

19-303

5

-

—

-

,

-

i

-

-

-

-*

i

such exceptions be sustained, the answer shall be perfected as directed

by the

court.

Must not be written by party interested; verification.
The answer shall not be written or dictated by either of the parties, or
their attorneys, or any other person interested in the cause; and if made
after the party making the same has retired from office, it shall be veri19-303. (5197)

fied

by

affidavit.

CHAPTER

THE HEARING.

19-4.

Sec.

Sec.
19-401.

Writ

to stand for trial at first

19 " 403

-

versed at
19-404.

19-402.

(5198)

Writ

first

tra-

term.

Certiorari on ground that venue

and time not proved.

Errors considered.

19-401.

Answer or return may be

to stand for trial at first term.

shall stand for trial at the return term,

docket and dispose of the same

— Certiorari

and the judge

causes

up the
continued for good

in its order, unless

shall take

cause.
Cross-reference.

—Judge

may

hear motion in vacation, see

19-402. (5199) Errors considered.

upon, on the hearing, which

Answer

is

§

24-2618.

— No ground of error shall be insisted

not distinctly set forth in the petition.

—

may

be traversed at first term. The
may,
at the first term and before the
plaintiff or defendant
hearing, traverse the truth of the answer or return, which traverse shall
be in writing, specifying the portion of the answer or return intended to
be controverted, and verified by affidavit; and the issue formed upon
such traverse shall be tried by a jury at the same term, unless good cause
be shown for a continuance, and their verdict shall be final as to the
facts, upon which the court shall pronounce the law. (Acts 1860, p. 45;
19-403. (5200)

or return

in certiorari

1880-1, p. 57.)

on ground that venue and time not proved.

Certiorari

19-404.

—No

judge of the superior courts shall grant the writ of certiorari or sustain
such writ in a criminal or quasi-criminal case on the ground that the

venue was not proved
sion of the offense

time of the commis-

in the trial court, or that the

was not proved, unless there

a distinct allegation

is

writ of failure to prove the venue or time, and an
assignment of error as to such matters. (Acts 1911, p. 149.)
in the petition for the

Cross-reference.

—As

to reversal

CHAPTER

19-5.

on these grounds, see

§

JUDGMENT AND

6-1609.

COSTS.

Sec.

Sec.
19-501.

Certiorari may be dismissed or
returned.

.« r.^
19-502.

it

19-503.

Damage may

Psew

<

trial

1,,

be awarded

when

If certiorari is sustained, judg.

ment

ordered, when.

certiorari frivolous or for delay.

19 _5 04

19-505.

,
,.~
for plaintiff.
.

.

If certiorari is dismissed,

ment

for defendant,

judg-

j

435

Certiorari.

may

(5201) Certiorari

19-501.

§19

be dismissed or returned.

— Upon

the

hearing of a writ of certiorari the superior court may order the same
to be dismissed, or return the same to the court from which it came, with
instructions; and in

all

cases

when

the error complained of

i

an error

3

in

law which must finally govern the case, and the court shall be satisfied
there is no question of fact involved which makes it necessary to S4
the case back for a new hearing before the tribunal below, it shall be
the duty of the said judge to make a final decision in said case, without
sending it back to the tribunal below. (Act 1850, Cobb, 529.
19-502.

New

(5202)

trial

ordered, when.

— In

all

cases pending in the

superior courts upon certiorari from any justice's court, ordinary's court,
city court,

mayor or

county court, criminal court, recorder's court, municipal court,

council, or

ing judicial powers,

any other

if

tried shall die before

inferior judicatory, or

any person exercis-

the judge or other officer before

whom

was

the case

answering the writ of certiorari served, or

shall an-

swer that he cannot or does not remember or recollect what occurred at
the trial of the case, and he therefore cannot or does not make answer to
the same, it shall be the duty of the judge who granted the writ of certiorari forthwith, either in term time or vacation, to order a new trial to
be had upon the case in the court below. (Acts 1861,

p.

63; 1899,

p.

38;

1933, p. 113.)

Damage may be awarded where

19-503. (5203)

for delay.

certiorari frivolous or

—The presiding judge before whom any writ of certiorari may

be heard may, on motion of the opposite party, order that damages, not

more than 20 per
tiff

in certiorari

and

be recovered by the defendant against the plain-

his security, in case

was

it

shall be

made

to appear that

and applied for without good cause or
the purpose of delay only, and judgment may be entered up and exe-

the said certiorari
for

cent.,

frivolous,

cution issued accordingly. (Acts 1857,

p. 105.)

—

judgment for plaintiff. If on
the hearing the certiorari shall be sustained, and a final decision thereon
shall be made by the superior court, the plaintiff may sign up judgment
for the amount by him recovered in the court below, and the costs paid to
obtain the certiorari, and also the costs in said superior court but if the
certiorari shall be returned to the court below for a new hearing, the
plaintiff shall sign up judgment for the costs in said superior court only,
19-504. (5204) If certiorari

is

sustained,

;

leaving the costs paid to obtain the certiorari to abide the final

trial

below.
19-505. (5205) If certiorari is dismissed,

judgment

the certiorari shall be dismissed, and a final decision

by the superior

court, the defendant in certiorari

in said superior court against the plaintiff

and

may

for defendant.

made

in the

—

If

cause

sign up judgment

his security for the

sum

recovered by him, together with the costs in said superior court; and
said case be sent back to the court below, and there be a

judgment

if

in said

case in favor of said defendant in the court below, the security on the
certiorari

bond

shall then be included as in case of security

on appeal.

Chain Gang
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Sec Title 77, Penal Institutions, Chapters 77-2, 77-3.

CHAMPERTY AND MAINTENANCE:

See Title 20, Contracts, Chap-

ter 20-5.

CHANCERY: See Title
CHANGE OF VENUE:

37, Equity.

inal

Constitution of the State of GeorActions, § 3-207 et seq. Title 27, Crim-

See Title

gia. Chapter 2-44: Title

3,

2,

;

Procedure, Chapter 27-12.

CHARGE TO JURY:

See Title 81, Pleading and Practice, Chapter

81-11.

CHARITABLE INSTITUTIONS:

See Title 35, Eleemosynary Insti-

tutions.

CHARITABLE SOCIETIES,
Chapter

incorporation: See Title 22, Corporations,

22-4.

CHARITABLE .TRUSTS: See Title 108, Trusts, Chapter 108-2.
CHARTERS: See Title 22, Corporations, Chapters 22-2 to 22-6.
CHATTEL MORTGAGES: See Title 67, Mortgages, Conveyances

to

Secure Debt, and Liens.

CHEATING AND SWINDLING:

See Title 26, Crimes and Punish-

ment, Chapters 26-74, 26-75.

CHECKS: See Title 13, Banks and Banking; Title 14, Bills and Notes.
CHILD LABOR: See Title 54, Industrial Relations, Chapter 54-3.
CHILDREN: See Title 49, Guardian and Ward; Title 74, Parent and
Child

;

Title 99, Social Welfare, Chapter 99-2.

CHIROPODISTS:
Chapter

See Title 84, Professions, Businesses, and Trades,

84-6.

CHIROPRACTORS:
Chapter

See Title 84, Professions, Businesses, and Trades,

84-5.

CHOSES IN ACTION: See
CHURCHES, incorporation:

Title 85, Property, Chapter 85-18.

See Title 22, Corporations, Chapter 22-4.

AND CIGARETTES,

CIGARS

furnishing to minors:

Crimes and Punishment, Chapter 26-68.
Public Revenue, Chapter 92-22.

Taxation:

CITIES AND TOWNS: See Title 69, Municipal
CITIZENS: See Title 79, Persons, Chapter 79-2.

CITY COURTS: See Title 24, Courts, Chapters
CIVIL ACTIONS: See Title 3, Actions.
CIVIL PROCEDURE:

See Title 26,
See Title 92,

Corporations.

24-22, 24-23.

See Title 81, Pleading and Practice.

CLERKS OF COURTS:

City courts, see Title 24, Courts, Chapters
Court of Appeals, see Title 24, Courts, Chapter 24-35;
Ordinaries, see Title 24, Courts, Chapter 24-18; Superior Courts, see
Title 24, Courts, Chapters 24-27, 24-31 Supreme Court, see Title 24,
Courts, Chapter 24-41.
24-23, 24-31

;

;

COASTAL PLAINS EXPERIMENT STATION:
tion,

Chapter

See Title 32, Educa-

32-1.

COCKFIGHTING:

See Title 26, Crimes and Punishment, Chapter

26-66.

COLLEGES:

See Title

32,

Education, Chapter 32-1.

K
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— CONTINUANCES.

COMMERCE AND LABOR: See Title 54, Industrial Relatioi
COMMERCIAL NOTARIES PUBLIC: Sec Title 71, Notaries
and Commissioners

COMMISSIONERS OF DEEDS:
Commissioners

Public

of Deeds.

See Title

71,

Notaries Public and

of Deeds.

COMMISSIONER OF GAME AND FISH:

Game and

See Title 45,

Fish, Chapter 45-1.

COMMISSIONERS OF PILOTAGE:
age, Chapters

See Title 80, Pilots and Pilot-

80-1, 80-2.

COMMISSIONERS OF PUBLIC ROADS:

Sec

Title

Roads,

95,

Bridges, and Ferries, Chapter 95-3.

COMMON
cles,

CARRIERS: See Title
Chapters 68-5 to 68-7.

COMPANIES:

18,

Carriers; Title 68,

Motor Vehi-

Canal and Navigation Companies; Title 41, Express Companies; Title 104, Telegraph
and Telephone Companies Title 109, Trust Companies.
See Title

22,

Corporations; Title

17,

;

COMPENSATION:

Employees, see Title 66, Master and Servant,
workparticular officers, etc., see specific Titles
men's, see Title 114, Workmen's Compensation.

Chapter 66-1

;

;

COMPOUNDING CRIMES AND PENALTIES:
and Punishment, Chapter

See Title 26, Crimes

26-46.

COMPROMISE AND SETTLEMENT:

See Title

20, Contracts,

Chap-

ter 20-12.

COMPTROLLER GENERAL:
Chapters 40-14, 40-15

;

See Title 40, Executive Department,
Title 92, Public Revenue, Chapters 92-59 to

92-61.

CONCENTRATED COMMERCIAL FEEDING STUFFS:
42,

Foods and Drugs, Chapter

See Title

42-2.

CONDEMNATION OF PRIVATE PROPERTY:

See Title

36,

Emi-

nent Domain.

CONDITION, ESTATES ON:
CONFEDERATE SOLDIERS:

See Title 85, Property, Chapter 85-9.

County relief, see Title 23, Counties,
Chapter 23-24; exemption from payment of peddlers' license tax or
fee, see Title 84, Professions, Businesses, and Trades, §§ 84-2006 to
84-2011; exemption from poll tax, see Title 92, Public Revenue,
§

92-108; pensions, See Title 78, Pensions.

CONFEDERATE SOLDIERS' HOME OF GEORGIA:
Eleemosynary

Institutions,

Chapter

CONFESSION OF JUDGMENT:

See Title

35,

35-9.

See Title 110, Verdict and Judg-

ment, Chapter 110-6.

CONSPIRACY:

See Title 26, Crimes and Punishment, Chapters 26-19;

26-42.

CONSTABLES: See
CONSTITUTIONS:
Title

2,

Title 24, Courts, Chapter 24-8.

See Title 1, Constitution of the United States;
Constitution of the State of Georgia.

CONTAGIOUS DISEASES: See Title 88, Public Health. Chapter SS-4.
CONTEMPT: See Title 24, Courts, Chapter 24-1.
CONTINUANCES: See Title 27, Criminal Procedure, Chapter 27-20;
Title 81, Pleading

and Practice, Chapter 81-14,

TITLE

20.

CONTRACTS.

PART

GENERAL PRINCIPLES. STATUTE OF FRAUDS. ILLEGAL
CONTRACTS. FUTURE DELIVERY CONTRACTS.
CONSTRUCTION OF CONTRACTS.

I.

Chap.

Sec.

20-

1.

General principles

20-101

20-

2.

Parties

20-201

20-

3.

Consideration

20-301

20-

4.

Statute of frauds

20-401

20-

5.

Illegal

20-

6.

Future delivery contracts

20-601

20-

7.

Construction of contracts

20-701

and void contracts

PART

20-501

DEFENSES TO CONTRACTS.

II.

Sec.

Chap.

20-801

8.

Denial of contract

9.

Denial of obligation of contract

.20-901

20-10.

Payment

.20-1001

20-11.

Performance; tender
Accord and satisfaction
Set-off and recoupment

20-

20-

20-12.

20-13.

PART

III.

20-1101
..

.

.

.

20-1201
20-1301

BREACH AND DAMAGES.

Chap.
20-14.

Sec.

20-1401

In general

PART XXX. CRIMES.
Chap.
20-99.

Sec.

20-9901

In general

CROSS-REFERENCES.
Counties:

See Title

Employment and

23,

Counties, Chapter 23-17.

See Title

apprenticeship:

66,

Master and Servant, Chapters

66-1, 66-2.

Implied obligations to pay:

Judgment

See Title

3,

Actions,

or execution, contract not to enforce:

Proceedings Thereunder,
Limitation of actions:

§

§

3-107.

See Title

39,

Executions and

39-604.

See Title

3,

Marriage contracts and settlements:

Actions, Chapters 3-7 to

See Title

53,

3-9.

Husband and Wife, Chapter

53-4.

Obligation of contracts, impairment: See Title 1, Constitution of the United
States, § 1-134; Title 2, Constitution of the State of Georgia, §§ 2-302, 2-2506.
Specific performance:

See Title

37,

Equity, Chapter 37-8.

See also Title 7, Arbitration and Award; Title 12, Bailments; Title 28, Debtor
and Creditor; Title 29, Deeds; Title 56, Insurance; Title 57, Interest and Usury;
Title 67, Mortgages, Conveyances to Secure Debts, and Liens; Title 96, Sales;
Title 97, Securities; Title 103, Suretyship.

§20-107

Contracts.
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GENERAL PRINCIPLES. STATUTE OF FRAUDS.
ILLEGAL CONTRACTS. FUTURE DELIVERY COXTRACTS. CONSTRUCTION OF CONTRACTS.

PART

I.

CHAPTER

GENERAL PRINCIPLES.

20-1.

Sec.

Sec.

20-101.

Definition.

20-102.

Executed

or

20-110.

Conditions precedent or subsc-

20-111.

Void conditions.

quent.

con-

executory

tracts; definition.

20-103.

Contracts of record; definition.

20-112.

Entire or severable contracts.

20-104.

Specialty; definition.

20-113.

20-105.

Simple contracts;

20-114.

Apportionment.
Contracts by letter; alternative

20-106.

Parol contracts.

definition.

propositions.

20-107.

Essentials of a contract.

20-115.

Novation.

20-108.

Assent as essential to contract.

20-116.

Mutual temporary disregard of

Withdrawal
Contracts

20-109.

absolute

20-101. (4216) Definition.

more

condi-

or

Licenses distinguished,

20-117.

Classification of con-

tional.
tracts.

or

contract.

of proposition.

—A

contract

an agreement between two

is

parties for the doing or not doing of

Cross-reference.

— Essentials

of a contract, see

§

some

specified thing.

20-107.

—

Executed or executory contracts; definition. An executed contract is one in which all the parties thereto have performed all
the obligations which they have originally assumed. An executory contract is one in which something remains to be done by one or more par20-102. (4217)

ties.

—

Cross-references. Enforcement of executory marriage contracts, see § 53-401.
of administrators to fulfill executory and comply with executed contracts,
see § 113-1525.

Duty

20-103. (4218) Contracts of record; definition.

—A

contract of record

one which has been declared and adjudicated by a court having jurisdiction, or which is entered of record in obedience to, or in carrying out,
the judgments of a court.
is

20-104. (4219) Specialty; definition.

—A

specialty

is

a contract

under

considered by the law as entered into with more solemnity,
and consequently of higher dignity, than ordinary simple contracts.
seal,

and

is

Cross-references.

—What

cialties, see § 3-703.

constitutes seal, see
Specialties negotiable, see

§
§

Limitations upon spe-

102-103.
14-1801.

20-105. (4220) Simple contracts; definition.

—All

other contracts than

those specified above are termed simple contracts.
20-106. (4221) Parol contracts.

writing, or rest only in
tracts,

words

as

— Simple

contracts

20-107. (4222) Essentials of a contract.

must be

be either in

remembered by witnesses.

under this Code, shall include only the

tract, there

may

Parol con-

latter.

—To

constitute, a valid con-

parties able to contract, a consideration

moving

to

the contract, the assent of the parties to the terms of the contract, and

a subject-matter upon which

—

it

can operate.

Cross-references. Parties, see Chapter 20-2. Consideration, see Chapter 20-3.
Definition of contract, see § 20-101. Essentials of contract of sale, see § 96-101.

§

Contracts.

20-108
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(4230) Assent as essential to contract. Withdrawal of propoThe consent of the parties being essential to a contract, until each

20-108.
sition.

—

has assented to all the terms the contract is incomplete until assented to,
each party may withdraw his bid or proposition. (141 Ga. 117, 118 (80
;

S. E. 559).)

20-109.

Contracts absolute or conditional.

(,4223)

—A

Classification

of

may

be absolute or conditional. In the former,
every covenant is independent, and the breach of one does not relieve
the obligation of another. In the latter, the covenants are dependent the
one upon the other, and the breach of one is a release of the binding force
of all dependent covenants. The classification of every contract must decontracts.

contract

pend upon a rational interpretation of the intention of the
Cross-reference.

— Dependent covenants,

see

parties.

20-904.

§

20-110. (4224) Conditions precedent or subsequent.

— Conditions

may

be precedent or subsequent. In the former, the condition must be performed before the contract becomes absolute and obligatory upon the
other party. In the latter, the breach of the condition may destroy the
party's rights under the contract, or may give a right to damages to the
other party, according to a true construction of the intention of the parties.

Cross-references.

— Construction

56-831, 56-904, 56-910. Estates
complied with as defense, see
see § 37-216.

20-111.

insurance

see

policies,

§§

56-811,

—

Void conditions. Impossible, immoral, and
and are binding upon no one.

(4225)

ditions are void,
Cross-reference.

of

—Void

56-815,

on condition, see §§ 85-901 et seq. Conditions not
Construction of conditions subsequent,
§ 20-902.

conditions as to estates, see

20-1 12. (4228) Entire or severable contracts.

§

illegal

con-

85-903.

—A contract may be either

In the former, the whole contract stands or falls toIn the latter, the failure of a distinct part does not void the re-

entire or severable.

gether.

mainder.

The character

of the contract in such case

is

determined by

the intention of the parties.

—

Cross-references. Contracts of sale, see § 96-112. Duties of administrators as
and severable contracts, see § 113-1525. Contracts part illegal and part
Actions for breach of entire and severable
legal, where severable, see § 20-501.
contracts, see § 20-1401. Consideration good in part and bad in part, see § 20-305.
Part performance, see § 20-1103. Suit by agent for breach of contract of employment, see § 4-215. Contract of bailment, see § 12-105.

to entire

20-113.
is

(4229) Apportionment.

apportionable;

contract

as,

— In some cases, even an entire contract

where the price

to be paid

is

not fixed, or

is

by the

apportioned according to time; so, if the failure of one
is caused by the act of the other, the contract may still

itself

party to perform

be apportioned.

—

§

Cross-references. Apportionment in case of
Will good in part and bad in part, see

29-20h

sideration, see

20-114.

§

§

deficiency in sale of land, see
113-108.
Partial failure of con-

20-310.

(4231) Contracts

made by

by

letter;

alternative propositions.

—

If

the

the acceptance by written reply takes effect from
and not from the time it is received; hence the offeror
cannot withdraw in the meantime. If the offer contains alternative
offer

is

the time

it is

letter,

sent,

propositions, the party receiving the offer

may

elect.

(5

Ga. 167.)

Contracts.
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§

20-202

—

Novation. One simple contract as to the same matconsideration, docs not destroy another between the
and
on
no
new
ter,
same parties; but if new parties are introduced by novation, go
change the person to whom the obligation is due, the original contract
is at an end.
20-115. (4226)

Cross-references.

— Accord

charges surety, see

§ 20-1201.
When novation d
of estates, see § 85-710.
Satisfaction of

and satisfaction, see

103-202.

§

Merger

torts, see § 105-1901.

20-116. (4227)

Mutual temporary disregard

of contract.

— Where

the course of the execution of a contract, depart from

ties, in

its

par-

terms

and pay or receive money under such departure, before cither can* recover for failure to pursue the letter of the agreement, reasonable notice
must be given the other of intention to rely on the exact terms of the
agreement. Until such notice, the departure is a quasi new agreement.
(72 Ga. 459.)
20-117. (15) Licenses distinguished.

police power, a license

is

issued, the

—Where,

same

in

the exercise of the

not a contract, but only a

is

permission to enjoy the privilege for the time specified, on the terms
stated.

It

may

be abrogated. (82 Ga. 224 (7

S. E.

915)

;

87 Ga. 120 (13

S. E. 197).)

CHAPTER

20-2.

Sec.

PARTIES.

Sec.

20-201.

Infants' contracts.

20-206.

Insane persons' contracts; nec-

20-202.

Infancy a personal exemption.
Infant doing business by permission bound.
Marriage contracts and settle-

~
on
2 °- on
207

-r»

20-203.
20-204.

ments

Loan

20-205.

essaries.

of infants.

Who may
Lex

s

contract.

plead incapacity.

loci to

govern capacity to

contract.

— Generally the

contract of an

In order to charge an infant

them must prove

for necessaries, the party furnishing
fails

»

.

voidable except for necessaries.

guardian

1

20-208.

20-201. (4232, 4233) Infants' contracts.
is

Drunk en person

20-209.

of educational trust fund

to minors.

infant

-

that the parent or

or refuses to supply sufficient necessaries for the infant.

however, the infant receives property, or other valuable consideration,
and after arrival at the age of majority retains possession of such propIf,

erty or enjoys the benefits of such valuable consideration, such a ratification of the contract shall bind him.

Ga. App. 203 (125

S.

(Acts 1858,

p.

58; 7 Ga. 568; 33

E. 787).)

— Minor

defined, see § 79-208.
Deeds of infants, see § 29-106.
Minority of party to marriage con§ 13-2041.
Control of infants' earnInfants' wills, see § 113-203.
tract, see §§ 20-204, 53-402.
Shares in credit unions, see 25-111. See also
ings, generally, see §§ 53-507, 74-108.
§§ 20-202 to 20-205.

Cross-references.

Control of deposits by minor, see

20-202.

infant

plead

nor

is
it,

may

(4234) Infancy a personal exemption.
a personal privilege.

unless he

exemption of the
The party contracting with him may not

was ignorant

of the fact at the time of the conract;

third persons avail themselves of

Cross-reference.

—Age

—The

of majority, see

§

it

74-104.

as a defense.

I

Contracts.
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by permission bound.

—

If

an

in-

by permission of his parent or guardian, or by permission of law,
practices any profession or trade, or engages in any business as an adult,
he shall be bound for all contracts connected with such profession, trade,
fant,

or business.
Cross-reference.

— Parental

control of child, see

74-108.

(4236) Marriage contracts and settlements of infants.

20-204.

and settlements made by
marry, are binding as if made by adults.
riage contracts

Cross-reference.

20-205.

§

Loan

—For

similar prevision, see

of educational trust

§

infants,

—Mar-

but of lawful age to

53-402.

fund to minors.

—Any contract, prom-

issory note, written obligation or other evidence of indebtedness

made

and executed by a minor for a loan from any trust fund for educational
purposes to any educational institution shall be as valid and binding as
if said minor were at the time of making such contract or other obligation
sui juris and otherwise capacitated to contract. (Acts 1911, p. 163.)
20-206.

(4232, 4237)

Insane persons' contracts; necessaries.

—The con-

non compos mentis, who
be insane, or a lunatic, or of unsound

tract of an insane person, a lunatic or a person

has never been adjudicated to

mind

by the Code, is not absolutely void, but only voidable,
except that a contract made by such person during a lucid interval is
as prescribed

valid without ratification.

After the fact that such person

is

insane, a

non compos mentis has been established by a court of competent jurisdiction in this State and the affairs of such person are vested
in a guardian, the power of such person to contract even though restored
to sanity is entirely gone and such contracts are absolutely void, until
lunatic, or

the guardianship

is

dissolved.

One may

recover for necessaries fur-

nished an insane person, a lunatic, or person non compos mentis upon
the same proof as

if

furnished to infants. (92 Ga. 295, 297 (18 S. E. 425)

;

170 Ga. 239 (152 S. E. 237).)

—

Cross-references, Wills by insane persons, lunatics, etc., see §§ 113-202, 113-204,
"Lunatic," "insane," etc., each includes persons of unsound mind, see
113-205.
When infant is bound by his contract, see §§ 20-201, 79-208.
I 102-103.

20-207. (4232, 4239)

a drunken person

is

Drunken person's

contract.

—A contract made by

not void, though the intoxication be brought about

by the other party, but is merely voidable at his election, and may be
ratified by him expressly or by conduct inconsistent with its rescission.
(118 Ga. 213 (44 S. E. 828).)
20-208. (4238)

own

Who may

plead incapacity.

—A

person

may

plead his

incapacity to contract.

20-209.

(4240)

Lex

loci to

govern capacity to contract.

—Sometimes

persons are capable to contract by the law of the place of the contract,
but incapable under the law of this State. In such case, generally, the
law of the place of the contract is enforced, unless the circumstances

show an attempt

to evade the

law of

this State, or the contract

a character as contravenes the policy of the law of this State.

is

of such

Contracts.
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CHAPTER

CONSIDERATION.

20-3.

Sec.

Sec.

nudum

20-301.

Necessity; presumption;

20-302.

pactum.
Valid consideration; definition.
Good and valuable considera-

20-303.

otru:r.

20-305.

in part

essential to a contract

and

20-309.

Mistake.
Impossible consideration.

20-310.

Failure of consideration.

nudum pactum.

which the law

contract, without such consideration,

promise.

ef-

: '

20-301. (4241) Necessity; presumption;
is

Inadequacy of consideration,
f' :t ph

20-307.
20-308.

Mutual promises.
Considerations good
bad in part.

20-304.

Consideration moving from an-

20-306.

tions; definitions.

ation

§ 20-307

is

will enforce.

called

In some cases a consideration

—A

consider-

An

executory

nudum pactum,

or a naked

presumed, and an averment
Such are generally contracts under

to the contrary will not be received.

is

and negotiable instruments alleging a consideration upon their face,
the hands of holders in due course, who have received the same before

seal,

in

dishonor.

—

Cross-references. Consideration essential to sale, see § 96-104. Essentials of
a contract, see § 20-107. Holder in due course, see § 14-502. Specialty, see § 20-104.

20-302. (4242) Valid consideration; definition.

—A consideration

is

valid

any benefit accrues to him who makes the promise, or any injury
him who receives the promise.
if

20-303. (4243)

Good and valuable

considerations; definitions.

to

— Consid-

good and valuable. A good consideration
is such as is founded on natural duty and affection, or on a strong moral
obligation. A valuable consideration is founded on money, or something
convertible into money, or having a value in money, except marriage,
which is a valuable consideration.
erations are distinguished into

Cross-reference.

—Marriage

as valuable consideration, see

53-403.

§

—

Mutual promises. A promise of another is a good consideration for a promise. In mutual subscriptions for a common object,
the promise of the others is a good consideration for the promise of each.
20-304. (4246)

Cross-reference.

— Mutual

wills, see § 113-104.

—

good in part and bad in part. If the
part and void in part, the promise will be sus-

20-305. (4247) Considerations

consideration be good in

tained or not, according as

it is

the consideration be illegal in whole or in part, the whole

scribed.

If

promise

fails.

Cross-reference.

— Entire

and severable contracts, see

20-306. (4249) Consideration

consideration for the promise,

promisee

may

—Parties

20-307. (4244)

20-112.

moving from another.
it

to actions

matters not from
on contracts, see

Inadequacy of consideration,

quacy of consideration alone
it is

§

—

there be a valid

If

whom

it

moves

:

the

sustain his action, though a stranger to the consideration.

Cross-reference.

be great,

entire or severable, as hereinafter pre-

§

3-108.

effect of.

will not void a contract.

If

—Mere

inade-

the inadequacy

a strong circumstance to evidence fraud; and in a suit for

:

§

Contracts.

20-308

damages
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inadequacy of consideration will
estimating the damages.

for broach of the contract, the

always enter as an element

in

—

Cross-references. Inadequacy of price in contracts of sale, see § 96-105.
aside sale or other contract for inadequacy of consideration, see § 37-710.
quacy of price ground for refusing specific performance, see § 37-805.

20-308.

Mistake.

(,4245)

of fact or of law, the

—

If

Setting

Inade-

the consideration be founded in a mistake

promise founded thereon cannot be enforced.

—

Cross-references. Promise by surety ignorant of his" discharge, see § 103-207.
Mistake of law or material fact, and ignorance of fact, in contract of sale, see
Negligence and concealment, see § 37-211. Equity of a party misled, see
S 96-210.
What is mistake relievable in equity, see § 37-202.
§ 37-109.

20-309.

(4248) Impossible consideration.

any promise;

insufficient to sustain

is

improbable, however,
20-310.

ently

it is

the consideration be possible but

valid.

(4250) Failure of consideration.

good or valuable,

may

—

If

wholly or

fails either

executed, such failure

is

if

—An impossible consideration
the consideration, appar-

in part before the

promise

be pleaded in defense to the promise.

be partial, an apportionment must be

made according

If it

to the facts of each

case.

—

Cross-references. Apportionment of contracts, see § 20-113. Plea of failure of
consideration, see § 81-601. Failure of consideration as defense, see § 20-902.

CHAPTER

STATUTE OF FRAUDS.

20-4.

Sec.

Sec.

Obligations which must be in

20-401.

Exceptions; executed contracts;
part performance.

20-402.

writing.

Obligations which must be in writing.

20-401. (3222)

—To

make

the

following obligations binding on the promisor, the promise must be in

by the party to be charged therewith, or some person by

writing, signed

him lawfully authorized,

viz

—

Cross-references. Creating relation of landlord and tenant for less than year,
Express trusts, see § 108-105.
Fire insurance contract, see § 56-801.
§ 61-102.
Letters to obtain credit, see § 105-303. Remainders, see § 85-705. Contracts with
ordinary, see § 23-1701. Sales by auction, see § 96-114. New promise after dissee

charge

in

bankruptcy, see

§

—

3-902.

Editorial Note. This section
Statute of Frauds, 29th Charles
(28 S. E. 383;.

A

1.

A

3.

of his

own

estate.

p. 243.)

Cross-reference.

3.

from sections 4 and 17 of the English
See Cobb's Digest, p. 1127, and 100/645

codified

Ch.

promise to answer for the debt, default, or miscarriage of another.

(Acts 1851-2,
see

II,

promise by an executor, administrator, guardian, or trustee to an-

swer damages out
2.

was

— Letters

to obtain credit, see

§

105-303.

Proof of suretyship,

103-306.

§

Any agreement made upon

consideration of marriage, except mar-

riage articles as provided in Chapter 53-4.
4.

Any

contract for sale of lands, or any interest

in,

or concerning

them.

—

Cross-references. Parol contract for land, see
sary in sales by auction, see § 96-114.

§

37-802.

As

to writing neces-

:

§ 20-503

Contracts.
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Any agreement

5.

(except contracts with overseers) that

ifl

not to be

performed within one year from the making thereof.
Cross-reference.

— Parol

Any promise

6.

contracts with overseers, see

§

4-502.

to revive a debt barred by a statute of limitation.

(Acts 1855-6, pp. 235, 236, 238.)

—

Cross-references. Administrator reviving debt which was barred, gee § 113-1521.
promise to be in writing, see § 3-901. New promise to pay debt dischai
in bankruptcy, see § 3-902.

New

Any

7.

contract for the sale of goods, wares, and merchandise

amount

in exist-

of $50 or more, unless the

buyer shall
accept part of the goods sold and actually receive the same, or give something in earnest to bind the bargain, or in part payment.
ence, or not in esse, to the

Cross-reference.

An

8.

— Sales

by auction,

acceptance of a

Cross-reference.

— See

§

bill

see

§

96-114.

of exchange. (Acts 1880-1, p. 62.)

14-1101.

20-402. (3223) Exceptions; executed contracts; part performance.

foregoing section does not extend to the following cases,
1.

When

2.

Where

— The

viz.

the contract has been fully executed.

there has been performance on one side, accepted

by the

other in accordance with the contract.
3.

Where

there has been such part performance of the contract as

would render it a fraud of the party refusing to comply, if the court did
not compel a performance. (Acts 1853-4, p. 58; 1855-6, p. 240.)
Cross-reference.

— Specific

CHAPTER

20-5.

performance of parol contract for land, see

Sec.

Contracts to do immoral or

20-505.

il-

Gaming

20-502.

20-504.

contracts:

recovery

back of consideration.

legal thing.
20-503.

37-802.

ILLEGAL AND VOID CONTRACTS.

Sec.

20-501.

§

Fraud.
Duress; legal imprisonment.
Contracts against public policy;

.

20-506.

Attorney's fees in notes,
addition to interest

etc., in

illustrations.

20-501. (4251) Contracts to do

immoral or

illegal thing.

— A contract to

do an immoral or illegal thing is void. If the contract be severable, that
which is legal will not be annulled by that which is illegal.

—

Cross-references.
Certain purchases by county officers prohibited, see § 23-1713.
Entire and severable contracts, see § 20-112.
Agency for illegal purposes see
Void labor contracts, see § 54-202.
§ 4-201.

20-502. (4254)

Fraud.— Fraud renders

contracts voidable at the elec-

tion of the injured party.

—

Cross-references. Duress or fraud in sales, see § 96-201. What is fraud, see
Fraud by acts or silence, see § 105-304. See also Title 37, Equity.
§§ 96-202, 96-203.
Chapter 37-7, as to fraud as ground for equitable relief.

20-503.

(4255) Duress; legal imprisonment.

—

The free assent of the
parties being essential to a valid contract, duress, either of imprisonment
or by threats, or other acts, by which the free will of the party is restrained and his consent induced, will render the contract voidable
at the

—
§

Contracts.

20-504

Legal imprisonment,

instance of the injured party.
legal purposes, is not duress.
Cross-references.
taxes, etc, sec

§

446

— Duress in sales, see

§§ 96-201, 96-209.

if

not used for

Voluntary payments of

20-1007.

20-504. (4253) Contracts against public policy; illustrations.
tract

which

is

il-

against the policy of the law cannot be enforced

;

—A

con-

such are

contracts tending to corrupt legislation or the judiciary, contracts in

evade or oppose the revenue laws
of another country, wagering contracts, contracts of maintenance or
champerty.
oral restraint of trade, contracts to

—

Cross-references. Contracts exempting master from liability for negligence,
Pledging unearned wages or salary, see § 25-220. Certain purchases
see § 66-302.
by county officers prohibited, see § 23-1713. Contract to exempt railroad common carriers from liability, see § 66-404. Restraint of marriage by contract, see
Contracts to lessen competition or create monopoly, see Const, Art. IV,
S 53-107.
Creditors transferring claims to parties without the
Sec. II, Par. IV (§ 2-2504).
Sale of bare possibility, see § 96-102. Void conditions in wills,
Srate. see § 46-209.
see § 113-820.

Gaming

20-505. (4256)

Gaming

contracts; recovery back of consideration.

contracts are void, and

all

evidences of debt, except negotiable

instruments in the hands of holders in due course, or incumbrances or
liens on property, executed upon a gaming consideration, are void in the

hands

of

any person.

consideration,

may

Money

paid or property delivered up, upon such

be recovered back from the winner by the loser,

same

months

if

he

and after the expiration of that time it may be sued for by any person, at any time within
four vears, for the joint use of himself and the educational fund of the
county. (Act 1764, Cobb, 725; Act 1765, Cobb, 727; Acts 1924, p. 138.)
shall sue for the

in six

after the loss,

—

Cross-references. Liability of stakeholder, see § 20-1005.
Contracts against
public policy, see § 20-504. Rights of holder in due course, see Title 14, Bills and
Notes, Chapter 14-5. Parent's right of action against person for gambling with
minor son, see § 105-1206.

20-506. (4252) Attorney's fees in notes, etc., in addition to interest.

Obligations to pay attorney's fees upon any note or other evidence of
indebtedness, in addition to the rate of interest specified therein, are void,

and no court shall enforce such agreement to pay attorney's fees, unless
the debtor shall fail to pay such debt on or before the return day of the
court to which suit is brought for the collection of the same Provided,
the holder of the obligation sued upon, his agent, or attorney notifies the
defendant in writing, 10 days before suit is brought, of his intention to
bring suit, and also the term of the court to which suit will be brought.
:

(Acts 1900,

p.

53; 1890-1, p. 221.)

—

Cross-references. Employed counsel failing to render service, see § 9-615. When
insurance companies shall pay attorney's fees, see § 56-706. Provision for attorney's fees in negotiable instrument as rendering sum payable uncertain, see § 14-202.

CHAPTER

FUTURE DELIVERY CONTRACTS.

20-6.

Sec.

Sec.

20-601.

Definitions.

20-602.

Future
sale,

20-603.

20-604.

delivery

when

contracts

of

valid.

Contracts for sale of commodities without bona fide intent
to deliver.

20-605.

"Bucket shop" defined.
Written statement to principal
contract for future delivery
of commodities.

in

20-606.

Cotton exchanges and boards
of trade; inspection of books.

Contracts.

447
20-601. Definitions.

— For

§20
'

the purpose of this Chapter, the term

tract for sale" shall be held to include sales, pur<

and agreements to purchase; the word "person"
shall be construed to import the plural or singular as the case demai
and shall include individuals, associations, partnerships, and corp
sale,

agreements to

(Acts 1929,

tions.

sell,

p. 245.)

20-602. Future delivery contracts of sale,

when

valid.

— All

contracts

of sale for future delivery of cotton, grain, stocks, or other commodities,

accordance with the rules of any board of trade, exchange,
or similar institution, and (2) actually executed on the floor of such
board of trade, exchange, or similar institution, and performed or discharged according to the rules thereof, and (3) when such contracts of
sale are placed with or through a regular member in good standing of a
cotton exchange, grain exchange, board of trade, or similar institution,
organized under the laws of this State or any other State, shall be valid
and enforceable in the courts according to their terms: Provided, that
(1)

made

in

contracts of sale for future delivery of cotton, in order to be valid and en-

must not only conform to the requirements
of clauses (1) and (2) of this section, but must also be made subject to the
provision of the United States Cotton Futures Act approved August 11,
1916, and any amendments thereto: Provided further, that if this clause
should for any reason be held inoperative, then contracts for future delivery of cotton shall be valid and enforceable if they conform to the requirements of clauses (1) and (2) of this section: Provided further,
that all contracts as defined in section 20-601, where it is not contemplated by the parties thereto that there shall be an actual delivery of
forceable as provided herein,

the commodities sold or bought, shall be unlawful. (Acts 1929,
Cross-reference.

—

20-603. Contracts for sale of commodities without
deliver.

p. 245.)

Sales generally, see Title 96, Sales.

bona

fide intent to

— Any contract of sale for future delivery of cotton, grain, stocks,

or other commodities, where

not the bona fide intention of parties
that the things mentioned therein are to be delivered, but which is to be
settled according to or

prices

it is

upon the

made on any board

basis of the public

market quotations or

of trade, exchange, or other similar institution,

without any actual bona fide execution and the carrying out of such contract upon the floor of such exchange, board of trade, or similar institution, in accordance with the rules thereof, shall be null and void and unenforceable in any court, and no action shall be maintainable thereon at
the suit of any party. (Acts 1929, p. 245.)

—

Cross-references. Bare contingency or possibility cannot be
Punishment for violation of this section, see § 20-9901.

sold, see

§

96-102.

—

"Bucket shop" defined. A bucket shop is hereby defined to be
and mean any place of business wherein are made contracts of the sort
and character denounced by section 20-603. The maintenance or opera(Acts 1929, p. 245.)
tion of a bucket shop is prohibited.
20-604.

Cross-reference.

— Punishment

for maintaining bucket shop, see

§

20-9901.

20-605. Written statement to principal in contract for future delivery
of commodities.
cipal for

whom

— Every person

shall furnish,

upon demand,

to

any prin-

such person has executed any contract for future delivery

—
;

§

Contracts.
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;

any cotton, grain, stocks, or other commodities, a written instrument
sorting- forth the name and location of the exchange, board of trade, or
similar institution, upon which such contract has been executed, the date
of the execution of the contract, and the name and address of the person
with whom such contract was executed and if such person shall refuse
or neglect to furnish such statement upon reasonable demand, such refusal or neglect shall be prima facie evidence that such contract was
an illegal contract within the provisions of section 20-603, and that the
person who executed it was engaged in the maintenance and operation
of a bucket shop within the provisions of section 20-604.
(Acts 1929,
of

;

p. 245.)

and boards of trade; inspection of books.
There may be organized, in any city, town, or municipality, voluntary
20-606. Cotton exchanges

known

associations to be

institutions, to receive

as cotton exchanges, boards of trade, or similar

and post quotations on cotton, grain, stocks, or

members

other commodities for the benefit of the

or other persons en-

production of cotton, grain, or other commodities. Such
association shall be composed of members, and shall adopt a uniform set
of rules and regulations not incompatible with the laws of this State and

gaged

in the

United States. They shall open their books to inspection of all
proper courts and officers when required to do so. (Acts 1929, p. 245.)
of the

CHAPTER

20-7.

CONSTRUCTION OF CONTRACTS.
Sec.

>ec.
20-701.

By whom

contracts construed.

20-702.

Intention
sought.

of

20-701. (4265)

contract

parties

By whom

a question of

is

20-703.

Intention of one party
to the other.

20-704.

Rules of interpretation.

must be

contracts construed.

law

—The

construction of a

Where any matter

for the court.

known

of fact

is

involved (as the proper reading of an obscurely written word), the jury
should find the fact.
20-702. (4266) Intention of parties
of construction

is

must be sought.

—The cardinal rule

to ascertain the intention of the parties.

and

If

that inten-

contravenes no rule of law, and sufficient words be
used to arrive at the intention, it shall be enforced, irrespective of all techtion be clear,

it

nical or arbitrary rules of construction.

20-703.

(4267) Intention of one party

tention of the parties

may

differ

among

known

to the other.

themselves.

—The

in-

In such case, the

known to be thus understood by the other party, at the time, shall be held as the true meaning.
meaning placed on the contract by one party, and

20-704.

others,
1.

may

contract.

if

—The following

rules,

among

aid in arriving at the true interpretation of contracts:

Parol evidence
All

proved, and
so

42C8) Rules of interpretation.

(1,

if

the
there

is

inadmissible to add

to,

take from, or vary a written

attendant and surrounding circumstances may be
an ambiguity, latent or patent, it may be explained

is

a part of a contract only

is

reduced to writing (such as a note given

Contracts.
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g

20-704

pursuance of a contract), and it is manifest that the writing was not
tended to speak the whole contract, then parol evidence is admissible.
in

in-

—

Cross-references. Written evidence as best evidence, see § 38-205. Parol evidence affecting written instruments, see Title 38, Evidence, Chapter 38-5.
2.

Words

common

generally bear their usual and

technical words, or

words

signification

;

but

of art, or used in a particular trade or busini

be used in reference to this peculiar
meaning. The local usage or understanding of a word may be proved in
order to arrive at the meaning intended by the parties.
will be construed, generally, to

3.

The custom

of

any business or trade

shall be binding only

of such universal practice as to justify the conclusion that

it

when

it is

became, by

implication, a part of the contract.

—

Cross-references. Admissibility of parol evidence to show usage, see § 38-50&
purchase price is due as affected by custom of trade, see § 96-106. Time
Customs
of responsibility of carrier as affected by custom of trade, see § 18-306.
Agent in possession with apof merchants judicially recognized, see § 38-112.
parent right to sell according to custom, see § 96-207. Satisfying liens of factors
by sale according to usage of locality, see § 12-706. Deposit by agent according
to common usage, bank failing, see § 4-209.

When

4.

part

The construction which
is

and the whole contract should be looked to
the construction of any part.

in ar-

Cross-reference.
If

whole and

every

in

to be preferred,

riving at

5.

uphold a contract

in

will

— Entire

the construction

and severable contracts, see
is

§

doubtful, that which goes

20-112.

most strongly against

the party executing the instrument, or undertaking the obligation,

is

gen-

erally to be preferred.

The

grammatical construction usually govern, but to effectuate the intention they may be disregarded sentences and words may be
transposed, and conjunctions substituted for each other. In extreme
6.

rules of

;

cases of ambiguity,

where the instrument

as

it

stands

§

102-102,

is

without meaning,

words may be supplied.
Cross-reference.
7.
is

When

a contract

entitled to
8.

— Interpretations
is

generally, see

II

9.

partly printed and partly written, the latter part

most consideration.

Estates and grants by implication are not favored.

Cross-reference.

Time

— Grantee

takes nothing by implication, see

§

85-312.

not generally of the essence of a contract; but, by express
stipulation or reasonable construction, it may become so.
9.

is

PART

II.

CHAPTER

DEFENSES TO CONTRACTS.

20-8.

DENIAL OF CONTRACT.

Sec.
20-801.

Sec.

Non

est

nhng

factum; oath; time for

20-804.

Preliminary proof as to alrera-

20-805.

Indorsement

denial.

20-802.

Effect of alteration of contract.

20-803.

Fact and materiality of alteration; jury question.

proof

of.

or

assignment,

§

Contracts.
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factum; oath; time for filing denial.— A party
may deny the original execution of the contract sought to be enforced, or
In either event, if the contract
its existence in the shape then subsisting.
be in writing and so declared upon, the denial must be on oath and filed
at the first term after the service is perfected.

Non

20-801. (4295)

est

—

Plea of non est factum, see § 81-701. Necessity of swearing
Necessity for verification by af81-405.
Special pleas, see § 81-307.
Proof of indorsement, see § 20-805. Plea
fidavit in justice's court, see § 24-1202.
oi failure of consideration in common law actions, see § 81-601.
Cross-references.

to plea, see

§

20-802. ^4296) Effect of alteration of contract.

—

If

a written contract

be altered intentionally, and in a material part thereof, by a person claiming a benefit under it, with intent to defraud the other party, such alteraIf the
tion voids the whole contract, at the option of the other party.

by mistake, or

an immaterial matter, or
not with intent to defraud, if the contract as originally executed can be
discovered and is still capable of execution, it will be enforced by the
If the alteration be made by a stranger, and not at the instance
court.
or by collusion of a party or privy, if the original words can still be restored, the contract will be enforced.
alteration be unintentional, or

Cross-reference.

—Alteration

20-803. (4297) Fact

of negotiable instruments, see §§ 14-906, 14-907.

and materiality

materiality of an alteration
is

in

is

of alteration; jury question.

a question of law

;

—The

the fact of an alteration

a question for the jury.
20-804. (4298) Preliminary proof as to alteration.

—

If

the contract

is

not set forth as the basis of the action, so as to require a denial on oath,
an alteration in a material part requires explanation before it can be ad-

mitted as evidence.
Cross-reference.

This preliminary proof

—Alterations

is

submitted to the court.

of private writings, see

§

38-704.

—

Indorsement or assignment, proof of. An indorsement
or assignment of any bill, bond, or note, when the same is sued on by the
indorsee, need not be proved unless denied on oath. (Act 1810, Cobb, 271.)
20-805. (4299)

Cross-references.
of

—When

title

When

to instrument defective, see § 14-505.
defective, see § 14-509.

title

any person who negotiated instrument

CHAPTER 20-9. DENIAL OF OBLIGATION OF CONTRACT.
Sec.

Sec.
20-901.
20-902.

Facts which may be set up.
Conditions not complied with

20-907.
20-908.

as defense.
20-903.

Failure to perform concurrent
conditions.

20-904.

Dependent covenants.

20-905.

Rescission or release.
Rescission for fraud.

20-906.

set

scission of
for fraud.
20-909.

contract

Covenant not to

of

sue.

sale

Indem-

nity bond.
20-910.

Release.

20-911.

Effect of intermarriage.

—

which may be set up. Any fact going to show
contract was not obligatory, though executed, may be

20-901. (4300) Facts

that the original

Rescission without consent.
Rights of purchasers after re-

up as a defense.

20-902. (4301) Conditions not complied with as defense.

—A

condition,

precedent or subsequent, not complied with, want or failure of considera-

Contracts.

451
tion, or

§20-'

any act of the opposite party, by which the obligation of the con-

may

tract has ceased,

be pleaded as a defense.

—

Cross-references. Definition of conditions precedent and subsequent, sec
Failure of consideration pleaded in defense, see § 20-310. Plea of failure
of consideration, see § 81-601.
§

20-110.

20-903! (4302) Failure to perform concurrent conditions.

— In

case of

concurrent conditions to be simultaneously performed, if one party offers
to perform and the other will not, the first is discharged from the performance of his part, and may maintain an action against the other.
(72 Ga. 708.)

—

Dependent covenants. Where covenants are dependent,
performance by the opposing party may be a good defense.

20-904. (4303)

the failure of

Cross-references.

—Contracts

and independent covenants

absolute and conditional, see

in estates, see

20-905. (4304) Rescission or release.

consent, or a release
Cross-reference.

—A rescission

by the other contracting

— Effect of release of surety,

20-906. (4305) Rescission for fraud.

§

20-109.

Dependent

85-905.

§

party,

see

—A

§

of the contract

by

a complete defense.

is

103-201.

may

be rescinded at
order to rescind he must

contract

the instance of the party defrauded; but in

promptly, upon discovery of the fraud, restore or offer to restore to the
other whatever he has received by virtue of the contract, if it be of any
value. (83 Ga. 560 (10 S. E. 350).)

—

Cross-references. Fraud and duress, see Title 96, Sales, Chapter 96-2.
as grounds for equitable relief, see Title 37, Equity, Chapter 37-7.

20-907. (4306) Rescission without consent.

Fraud

— In some cases a party may

rescind without the consent of the opposite party, for nonperformance

by

but this can be done only when both parties can be
restored to the condition in which they were before the contract was made.

him

of his covenants

;

20-908. (4307) Rights of purchasers after rescission of contract of sale
for fraud.

—Where a contract of sale

is

rescinded for fraud, the rights of

who

the vendor reclaiming the goods are superior to those of one

has acquired the goods, or a lien thereon, in consideration of an antecedent debt.
(90 Ga. 103 (15 S. E. 690).)
Cross-reference.

20-909.

—Right

is

is

insolvent, see

96-206.

§

—

Indemnity bond. A covenant
equivalent to a release; so also is a bond to indemnify the

debtor against his

own

when

sue.

debt.

20-910. (4309) Release.
of law; as,

when vendee

Covenant not to

(4308)

never to sue

of vendor

—A

release

sometimes results as an operation

a creditor releases another

who

is

bound

jointly with

or primarily to the debtor, or accepts from the debtor a higher security
for the

same

debt, not intended to be collateral thereto.

Cross-references.

— Effect

of release of cosurety, see

§

Merger

103-201.

of es-

tates, see § 85-710.

20-911. (4310) Effect of intermarriage.

generally releases a debt, but such
obligation

is

is

— Intermarriage

not the effect

given in contemplation of marriage.

of the parties

when

the

bond or

.

§

CHAPTER

PAYMENT.

20-10.

Sec.

Sec.

Payment

20-1001

or

creditor

to

generally.

Payment to naked
Payment by post.

20-1002,
1003.

Bank bills,
payment

20-1004.

his

authorized or general agent

2
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20-1001

trustee.

checks, and notes,
in.

20-1005.

Stakeholder, payment by.

20-1006.

Appropriation of payments.
Voluntary payments; recovery

20-1007.

back.

Payment to creditor or his authorized or general agent
Payment of money due to the creditor or his authorized or

20-1001. (4311)
generally.

—

general agent, or one

whom

the creditor accredits as agent though he

not be so, or to his partner interested with him in the money, shall
be good and if such agent receives property other than money as money,
the creditor is bound thereby.

may

;

—

Cross-references. Limitation on authority of attorney, see § 9-606. Less than
debt not satisfaction, see § 20-1204. Payment to agent failing to produce the ob-

How far principal bound by acts of agent, see
see § 4-308.
one partner bound by acts of copartner, see § 75-302.

ligation,

When

20-1002.

Payment

(4312)

to

naked

trustee.

—Payment

4-302.

§

to a nominal

party or a naked trustee, without authority to receive, if made collusively
and with intention to defeat the true owner, shall have no effect.
20-1003. (4313)

Payment by
by

the sender, unless done

post.

— Payment by post

is

at the risk of

direction, either express or implied, of the

creditor or his agent.
20-1004. (4314)
if

Bank

bills,

checks, and notes,

payment

in.

—Bank

bills,

received in payment, are warranted by the payer to be genuine, and that

knows the bank is solvent. Bank checks and promissory
not payment until themselves paid.

as far as he

notes are

—

Cross-references. Regulation of business of banking, see Title
Banking, Chapter 13-20. See Title 14, Bills and Notes.

20-1005.

risked on a

Stakeholder, payment by.

(4315)

wager

he may demand

it

is

bound

before

over to the winner bona
tion to retract, this
Cross-reference.

money

stakeholder of

to repay to the party depositing, at

any time

it is

actually paid over to the winner

fide,

and without notice of the depositor's inten-

payment

— Gaming

is

;

but

if

paid

a protection.

contracts, see

§

20-505.

20-1006. (4316) Appropriation of payments.

by a debtor

—A

Banks and

13,

to a creditor holding several

—When a payment

is

made

demands against him, the debtor

has the right to direct the claim to which it shall be appropriated. If he
fails to do so, the creditor has the right to appropriate at his election.
If
neither exercises this privilege, the law will direct the application in such

manner as is reasonable and equitable, both as
sons.
As a general rule, the oldest lien and the
will be first paid, the

presumption of

and third peroldest item in an account
law being that such is the fair into parties

tention of the parties.
Cross-reference.

— Payment

of interest

first,

see

§

57-109.

—

Voluntary payments; recovery back. Payments of
taxes or other claims, made through ignorance of the law, or where the
facts are all known, and there is no misplaced confidence and no artifice,
•20-1007.

(4317)

§2 0-1105
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deception, or fraudulent practice used

by the other party,

voluntary, and cannot be recovered back, unless

deemed

arc

made under an urgent

and immediate necessity therefor, or to release person >r property £r<
detention, or to prevent an immediate seizure of person or property. Filing a protest at the time of payment does not change the rule. (49 Ca.
(

457; 50 Ga. 305; 68 Ga. 123.)

—

Accident and mistake as grounds for equitable relief, see
Chapter 37-2. Duress, sec §§ 20-503, 96-201, 96-209. Illegal payments by agent, see §§ 4-314, 4-403. Recovery of payment by insurer, sec § 56-705.
Cross-references.

Title 37, Equity,

Tax

overpaid to be refunded

CHAPTER

when

in treasury, see § 92-6502.

PERFORMANCE; TENDER.

20-11.

Sec.

Sec.

20-1101.

By whom

contract to be perNature and time of

formed.
performance.
20-1102.

Impossibility of performance.

Act of God.
20-1103.

of performance.

Fault of other party for nonperformance,

20-1105.

Tender; requisites;

20-1106.

Tender of specific articles.
Reasonable demand and tender

20-1107.

By whom

effect.

at place.

Part performance as defense
pro tanto.

20-1101. (4318)

20-1104.

20-1108.

Effect of tender of chattels.

contract to be performed. Nature and time

— Performance,

to be effectual,

must be by the party

bound to perform, or his agent (where personal skill is not required), or
someone substituted, by consent, in his place. It must be a substantial
compliance with the spirit, and not the letter only, of the contract, and
done within a reasonable time.
20-1102. (4319) Impossibility of performance.

performance

is

impossible, and becomes so

by

Act of God.

—

such a

If

act of God, such impossi-

performance but if, by proper prudence, such impossibility might have been avoided by the promisor, it
ceases to be an excuse for nonperformance.

bility is itself a defense equivalent to

Cross-references.

;

— Duty

113-1525.
Loss by
see §§ 18-102, 18-103.
§

of administrator to perform executory contracts, see
carrier excused by Act of God or public enemies,
Bailee's concurring negligence, see § 12-106.

common

20-1103. (4320) Part performance as defense pro tanto.

—In a severable

contract, or one admitting of apportionment, a part performance

may

be

a defense pro tanto.
Cross-reference.— Severable contracts, see §§ 20-112, 20-501.

20-1104. (4321) Fault of other party for nonperformance.

—

If

the non-

caused by the act or fault of the opposite party, that excuses the other party from performance.

performance

is

20-1105. (4322) Tender; requisites; effect.

may

be equivalent to performance;

ally presented, unless

except for a receipt in

by an agent or

full

it

tender properly

trial,

money, the coin need not be actumust be certain and unconditional

or delivery of the obligation, and

may

and to an agent authorized to receive.
debt, and not in part, and may be made

and

if

made

in

friend,

in full of the specific

before final

demanded;

if

—A

sustained, no subsequent cost shall

be

made

must be
at any time
be paid by
It

Contracts.
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and not on any ground of informality, such
Informality cannot afterward be urged in objection to the tender.
Cross-references. Costs where tender of amount recovered made before trial,

the defendant;

rejected,

it

—

Tender of damages for tort, see § 105-1903. Tender in trover, see
see § 20-1409,
Cold and silver coin as tender in payment of debts, see Const. U. S.,
§ 107-104.
Art. I, Sec. 10. Tar. 1 (§" 1-134).
20-1106.

i

Tender

4323")

must be such as
possession, and

of specific articles.

—A tender of specific articles

whom

to enable the party to

tendered to take immediate

time and place agreed on in the contract. If no
place is agreed on, they must be carried to the person entitled to them,
if residing within this State, unless, from the nature of the articles, or the
If the articles be cumcontract, another place of delivery be inferred.
brous, the deliverer may demand of the receiver to appoint a convenient
at the

place of delivery, and on failure to do so the tender shall be considered

complete.

—

demand and tender at place. If the promon demand, the demand must be reasonable as to time,

20-1107. (4324) Reasonable

be to deliver
place, and manner;

ise

if

place, a tender at the

the promise be to deliver at a certain time and

time and place

good though the receiver

is

is

not

present.

20-1108. (4325) Effect of tender of chattels.

—A valid tender of chattels

bound

transfers the title thereto to the person

to receive

;

and the pos-

he retains possession from that time, is for the
benefit of the owner, but without liability to account for profits, or for
more than ordinary prudence in their preservation and protection.
session of the promisor,

Cross-reference.

if

— Ordinary

CHAPTER

20-12.

diligence, see

ACCORD AND SATISFACTION.
Sec.

Sec.

20-1201.

What

constitutes accord

and

When

20-1203.

n.

satisfaction.

20-1202.

105-201.

§

Benefit

ment

20-1201. (4326)

What

creditor,

require-

'

\

on
20-1204.

T

20-1205.

Compromise.

_
i
Less than
amount ofc debt

an extinguishment of

original debt.

to
0f

1

.

is

not satisfaction,

constitutes accord

and

satisfaction.

—Accord and

where the parties, by a subsequent agreement, have satisfied the former one, and the latter agreement has been executed.
The
execution of a new agreement may itself amount to a satisfaction, where
it is so expressly agreed by the parties
and without such agreement, if
new
promise
is founded on a new consideration, the taking of it is a
the

satisfaction

is

;

satisfaction of the former contract.
Cross-references.— Novation, see § 20-115.
See Title 7, Arbitration and Award.

Satisfaction of torts, see

§

105-1901.

—

When

an extinguishment of original debt. An accord
may not amount to an extinguishment of the original debt, but may extend only to suspend the execution or collection thereof for a limited
time; in the meantime an action cannot be sustained.
20-1202. (4327)

20-1203. (4328) Benefit to creditor, requirement
satisfaction

must be

of

some advantage,

of.

— The' accord

and

legal or equitable, to the cred-

Contracts.
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barring him from his Legal rights.
acknowledgment of a disputed title, or the securing of a doubtful
or

itor,

The

claim,

will not

it

have the

effect

<>\

would be such an advantage.

amount

20-1204. (4329) Less than

ment by

of debt

a creditor to receive less than the

not satisfaction.—

is

amount

pleaded as an accord and satisfaction, unless
the

r

§ 20-1

satisfaction

be actually executed by

it

of the

Cross-reference.

20-1205.

agree-

cannot be

of his debt

money, or the giving of additional security, or the subanother debtor, or some other new consideration. (1 Ga. 33.)

payment

stitution of

An

— Payment generally,

(4330) Compromise.
is

see

—A

§

20-1001.

compromise or mutual accord and

binding on both parties.

CHAPTER 20-13. SET-OFF AND RECOUPMENT.
Sec.

Sec.

.

20-1301.

Nature of defense of

20-1302.

What may

20-1303.

Mutual debts.

20-1304.

Set-off against beneficiary.

20-1305.

20-1306.

be set

Debts not due may be set off,
when.
Set-off against open account

20-1309.

set-off.

off.

20-1310.

indebtedness.

Set-off against negotiable note.

20-1311.

Set-off against testator or in-

20-1312.

Recoupment
Recoupment
off

testate.

20-1307.

Set-off

20-1308.

Set-off

by

legatee.

of value

improve-

of

how

>

defined.
differs

from

set-

-

20-1313.

Recoupment

20-1314.

Actions in which recoupment
may be pleaded.

ments.

20-1301. (4339) Nature of defense of set-off.

— Set-off

is

for what.

lies

a defense which

goes not to the justice of the plaintiff's demand, but sets up a demand
against the plaintiff to counterbalance his in whole or in part.
Cross-references.

— Equitable
5668)

20-1302. (4340,

Plea of

set-off, see § 37-308.

Right to join different claims, see

set-off, see

81-801.

§

3-113.

§

What may

be set

off.

— Between

the

parties

themselves any mutual demands, existing at the time of the commence-

ment

may be

of the suit,

Cross-references.

— Set-off in

20-1303. (4341)
ties

and

ment

in their

set off.

Mutual

own

trover, see

debts.

right.

If

§

107-102.

a suit brought in his
off in a suit

own

originally otherwise, but at the

may

may

off

see

§

be set

commence-

off.

Thus, a

against a surviving partner in

;

— Set-off in equity,

20-1304.

be set

and a debt due to
against principal and surety.
right

Cross-references.
defense, see § 3-113.

set-off, see § 81-801.

— Set-off must be between the same par-

of suit equitably within this rule, they

claim against a partnership

Plea of

37-308.

a principal

Claims which

(4343) Set-off against beneficiary.

—

If

may

may

be set

be set up as

the plaintiff sues for

the benefit of another person, a set-off against the beneficiary shall be

allowed.
Cross-reference.— Equitable

20-1305. (4344)

paper

is

set-off, see § 37-308.

Set-off against negotiable note.

—When

a negotiable

sued on by a holder or indorsee, received under dishonor, no

set-

§

Contracts.
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allowed against the original payee, except such as is in some way
connected with the debt sued on, or the transaction out of which it sprung.

off is

—

§

Cross-references. When negotiable instrument subject to original defenses, see
What constitutes a holder in due course, see § 14-502.
14-508,

—A

debt of a testa20-1306. (4345) Set-off against testator or intestate.
tor or intestate is not a proper set-off against a debt contracted with the
representative of the estate; but

it is

otherwise

both were contracted

if

during the lifetime of the decedent.
Cross-reference.

— Plea

of set-off against estates, see

20-1307. (4346) Set-off

share in an estate

may

§

81-802.

—A legatee or owner of a distributive

by

legatee.

in

equity set off the same against a judgment

against the legatee or owner, unless special reason exists requiring the
collection of the judgment.

(49 Ga. 254.)

20-1308. (4347) Set-off of value of improvements.

mesne

value of improvements

profits, the

session under a claim of right

is

—Against a claim for

made by one bona

fide in pos-

a proper subject-matter of set-off.

—

When

Set-off of improvements by trespasser, see § 33-106.
Bona fide holder of
profits may be recovered in ejectment, see § 33-104.
land may set off the value of permanent improvements, see §§ 33-107 to 33-110.

Cross-references.

mesne

20-1309. (4349)

Debts not due may be

sides without this State, or

is

set off,

when.

insolvent, the defendant

him a debt not due, under such equitable terms
by the court.
Cross-reference.

— Pleading

as

—

If

a plaintiff re-

may set
may be

of set-off not due in attachment, see

§

off

against

prescribed

8-604.

—

open account indebtedness. Where the
plaintiff shall be indebted to the defendant on open account for dealings
between themselves, and where the defendant shall hold and possess in
his own right, by assignment, indorsement, or otherwise, according to
law, any bond, note, bill, or other writing for money or other thing of the
plaintiff, such defendant may offer the same as set-off, and, on due proof,
shall be allowed the same. (Act 1799, Cobb, 487.)
Cross-references. — Defendant may recover excess of value of improvements over
mesne profits, see § 33-107. Where set-off of defendant greater than plaintiff's
20-1310. (5672) Set-off against

claim, see

§

24-1407.

20-1311. (4350)

Recoupment

defined.

— Recoupment

is

a right of the

defendant to have a deduction from the amount of the plaintiff's damages,
for the reason that the plaintiff has not complied with the cross-obligations or independent covenants arising under the same contract.

—

Cross-references. Recoupment in trover, see
be pleaded, see § 20-1314.

§

107-102.

Where recoupment may

—

Recoupment differs from set-off, how. Recoupment
set-off in this: The former is confined to the contract on

20-1312. (4351)
differs

from a

which

plaintiff sues,

while the latter includes

all

mutual debts and

lia-

bilities.

—

Recoupment lies for what. Recoupment lies for overpayments by defendant, or payments by fraud, accident, or mistake.
20-1313. (4352)

20-1314. (4353) Actions in

coupment may be pleaded

in

—

which recoupment may be pleaded. Reall actions ex contractu, where from any

§20-1404
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reason the plaintiff under the same contract is in good conscience liable to
defendant. In all cases where recoupment may be pleaded, if the damages of the defendant shall exceed in amount those of the plaintiff, the
defendant shall recover of the plaintiff the amount of such excess. (Acts
1878-9, p. 147.)

—

Cross-references. Similar claims set up as defense, sec
debts, sec § 20-1303.

PART

§

3-113.

Set-off of

mutual

BREACH AND DAMAGES.

III.

CHAPTER

20-14.

IN GENERAL.
Sec.

Sec.

20-1401.

Suits for breach of contracts;

20-1408.

Interest.

20-1409,

20-1402.

number.
Nature of damages.
dated damages.

Nominal damages. Costs.
Plaintiff bound to lessen dam-

20-1403.

Penalties.

20-1404.

Liqui-

20-1410,

ages.
20-1411,

20-1405.

Expenses of litigation.
Exemplary damages.

20-1406.

Remote

20-1407.

Damages contemplated by

or consequential

Discretion of jury as to damages.

20-1412,

Breach of covenants of warranty to land; interest.

dam20-1413

ages.

Breach

20-1414

ties.

of

bond

for

title

to

land.

par-

20-1401. (4389) Suits for breach of contracts

Necessary expense.

number.

—

If a contract be
maintained
for a breach thereof but if it be seventire, but one suit can be
successive
periods in an entire contract
erable, or if the breaches occur at
installments),
paid
an action will lie for each
to
by
be
(as where money is
breach; but all the breaches occurring up to the commencement of the
;

;

action

must be included

Cross-references.
in part

and

— Entire

therein.
or severable contract, see

§

20-112.

Contracts legal

illegal in part, see § 20-501.

—

Nature of damages. Liquidated damages. Damages
If the parties agree,
are given as compensation for the injury sustained.
in their contract, what the damages for a breach shall be, they are said
to be liquidated, and unless the agreement violates some principle of law,
20-1402. (4390)

the parties are

bound thereby.

—

Cross-references. Recovery of interest on liquidated demands, see § 57-110. Recovery of damages under valued insurance policy, see § 56-701. Measure of damages on official bond, see § 89-421; on bonds, official or voluntary, see § 110-308.

— Penalties

bonds are not liquidated damages and even if called such, yet, if it appears unreasonable and not so
actually intended by the parties, the law will give only the actual damages, and in all cases where the damage is capable of computation, and is
not uncertain in its character, such stipulations will be declared to be
20-1403. (4391) Penalties.

in

;

penalties.
of
officers, see

—

Amount of judgment against obligors on bonds, see § 110-308.
damages upon official bonds, see § 89-421. Suits upon bonds of public
Measure of damages on forthcoming bond, see § 39-304.
§ 89-420.

Cross-references.

Measure

20-1404. (4392) Expenses of litigation.

— The

expenses of litigation are
not generally allowed as a part of the damages; but«if the defendant has

—
§

20-1405

Contracts.
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acted in bad faith, or has been stubbornly litigious, or has caused the
plaintiff unnecessary trouble and expense, the jury may allow them.

—

Recovery of expenses incurred in performance of contract, see
20-1414.
Recovery of necessary expenses in tort actions, see § 105-2004. Recovery of expenses of litigating insurance claim, see § 56-706. Recovery of expenses in cases of wilful breach of rules of Public Service Commission, see § 93-415.
Costs, see Title 24, Courts, Chapter 24-34. Administrator may provide legal counsel, see § 113-1522.
Cross-references.

§

Exemplary damages.

20-1405. (4393)

be allowed

in cases arising*

— Exemplary damages

can never

on contracts.

—

Cross-references. Exemplary damages in tort cases, see §§ 105-2002, 105-2003.
Punitive damages in suits on insurance policies, see § 56-706.

20-1406. (4394)

damages

Remote

or consequential damages.

— Remote or conse-

whenever they cannot be traced solely
computation, such as the profits which are the immediate fruit of the contract,
and are independent of any collateral enterprise entered into in contemquential

are not allowed

to the breach of the contract, or unless they are capable of exact

plation of the contract.

—

Cross-references. Assessment of damages to land from public improvements,
Estimate of value of land taken for a bridge, see § 95-1404. Resee § 36-506.
mote damages in tort, see § 105-2008. Rules for ascertaining damages for torts,
see §§ 105-2009, 105-2010. Estimate of value of insured property lost, see § 56-703.

Damages contemplated by

20-1407. (4395)

parties.

—Damages

recov-

erable for a breach of contract are such as arise naturally and according to

the usual course of things from such breach, and such as the parties con-

when

templated,

was made,

the contract

as the probable result of its

breach. (71 Ga. 518.)
20-1408. (4396) Interest.

would be the damages

—In

all

where an amount ascertained
it may be increased by

cases

at the time of the breach,

the addition of legal interest from that time until the recovery.
Cross-references.

demands, see

§

— Legal

Interest on liquidated
rate of interest, see § 57-101.
Interest on judgments, see § 57-108.

57-110.

20-1409. (4397)

Nominal damages.

Costs.

— In every case of breach of

damages but if there has been no
can recover nominal damages which will

contract, the other party has a right to

;

actual damage, the

plaintiff

carry the costs.

the defendant, before suit

If

is

brought, or afterward

and before trial, tenders to the plaintiff as much as or more than he finally
recovers, no costs shall be recovered accruing subsequently to the tender.
Cross-references.
{ 105-1903.

— Tender,

Damages

20-1410. (4398) Plaintiff
of contract one

practicable

injured,

by the use

Cross-reference.
S

is

see

§

20-1105.

Tender

of

in tort cases, see Title 105, Torts,

damages

for

tort,

see

Chapter 105-20.

—

bound to lessen damages. Where by a breach
he is bound to lessen the damages as far as is

of ordinary care

— Mitigation

of

and

diligence.

damages by agent improperly dismissed, see

4-216.

20-1411.

(4399) Discretion of jury as to damages.

—The

question of

damages being one for the jury, the court should not interfere, unless the
damages are either so small or so excessive as to justify the inference of
gross mistake or undue bias. (10 Ga. 37.)
\

20-1412. (4400) Breach of covenants of warranty to land; interest.

Upon

a breach of covenant of warranty of

title

to land, the

damages

—
Contracts.
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§

20-9901

should be the purchase money with interest thereon from the time of sale,
unless the jury should think, under the circumstance-, of the case, that the
use of the premises was equal to the interest on the money, and that such
equitable set-off should be allowed. If valuable improvements have b<

made, the interest should be allowed.

—

Cross-references. Covenants and warranties, sec Title 29, Deeds, Chapter 29-3.
Effect of breach of warranty, see § 96-306.

bond

20-1413. (4401) Breach of

for title to

land.—Upon breach

of a

for title to land, the value of the premises at the time of the breach,

bond

with interest thereon, should be the measure of damages but if the vendee has bought up the outstanding title, only the actual damage sustained
by him can be recovered.
;

Cross-reference.

— Recording bond

for

title,

20-1414. (4402) Necessary expense.
of

two contracting

parties incurs in

see

§

29-418.

— Any necessary expense which one

complying with the contract may be

recovered as damages.

—

Cross-references. When expense of litigation recoverable, see § 20-1404. When
insurance company shall pay damages, see § 56-706. Necessary expenses in tort
cases, see § 105-2004.

PART XXX.
CHAPTER

20-99.

CRIMES.

IN GENERAL.

Sec.
20-9901.

in illegal contract guilty of felony; pen-

Party or agent
alty.

20-9901. Party or agent in illegal contract guilty of felony; penalty.

Any

person either as agent or principal,

who

enters into or assists in

mak-

ing any contracts of sale of the sort or character denounced in section
20-603, for the future delivery of cotton, grain, stocks, or other commodior

ties,

who

maintains a bucket shop as that term

20-604, shall be guilty of a felony,

oned

in the penitentiary not

is

defined in section

and upon conviction

shall be impris-

exceeding two years. (Acts 1929,

p. 245.)
•

CONTRIBUTION: See Title 37, Equity, Chapter 37-3.
CONVERSION: See Title 26, Crimes and Punishment,

Chapter 26-23;

Title 107, Trover.

CONVEYANCES:

See Title 29, Deeds; Title 67, Mortgages, Conveyances to Secure Debt, and Liens Title 96, Sales.
;

CONVICTS:

See Title

77,

Penal Institutions.

COOPERATIVE INSURANCE: See Title 56, Insurance. Chapter 56-14.
COOPERATIVE MARKETING ASSOCIATIONS: See Title 65

t

Marketing Associations.

TITLE

21.

CORONERS.
Chap.

Sec.

21-1.

In general

21-101

21-2.

Inquests and proceedings therein

21-201

CROSS-REFERENCES.
Keeper

See Title 77, Penal Institutions, § 77-105.
process
Service of
or execution where sheriff party to cause: See Title 39, Executions and Proceedings Thereunder, § 39-114; Title 81, Pleading and Practice,
of jail:

§§ 81-203, 81-219.

See also Title

89,

Public Officers.

CHAPTER

21-1.

IN GENERAL.
Sec.

Sec.
21-101.
21-102.

21-103.
21-104.

How

commissioned,
removed.

21-105.

Fees.

21-106.

Shall serve process, when.

Appointment by ordinaries.
Oath of office; form.
Bond. Liability for moneys collected and failure of duty.

21-107.

Additional bond

elected,
qualified, and

How

when

acting in

place of sheriff.

—

commissioned, qualified, and removed.
Coroners are elected, commissioned, qualified, and removed as clerks of
the superior courts are, and hold their offices for four years. (Acts
21-101.

(609)

elected,

1914, p. 43.)

—

Cross-references. County officers, generally, see Const., Art. XI, Sec. II, Par.
Elections and terms of office, see Title 34, Elections, Chapter 34-26.
Removal of clerks of superior courts, see § 24-2724. Clerks of superior courts,
generally, see Title 24, Courts, Chapter 24-27.
I

(§ 2-8301).

—

Appointment by ordinaries. The ordinaries shall appoint coroners on the same terms and in the same manner that they
appoint county surveyors, which appointments shall take effect as those
21-102.

(610)

county treasurers.

of

—

County surveyors, see Title 23, Counties, Chapter 23-11.
treasurers, see Title 23, Counties, Chapter 23-10. Authority of ordinary
vacancies, see § 23-701, 11 5.

Cross-references.

County
to

fill

21-103.

(611)

Oath

of office; form.

— Before

entering on the duties of

he must take the
following: "I swear that I will well and truly serve the State of Georgia, in said office, and faithfully and truly execute all writs and precepts
his office, besides the oath required of all civil officers,

which I may lawfully execute, when placed in my
same according to the best of my knowledge, skill,
and judgment; that I will in no case knowingly use or exercise my office
illegally, corruptly, or unjustly, and that I will not, under any pretense,
take, accept, or enjoy any fee or reward pertaining to my office, other
than such as are allowed by law; but that I will, in all things touching
the duties of my office, demean myself honestly, fairly, and impartially,
to

me

directed, or

charge, and return the

461

CORO

according to the best of

my

7

So help me God. w (Act 1823, Cobb,

ability.

536.)
Cross-reference.

—Additional

oath required of public officers, see

89

I

Bond. Liability for moneys collected and failure of duty.
must likewise, at the same time, give bond and surety in the sum

21-104. (612)

— He

He

of $500.

liable for retaining

is

do his duty, as sheriffs
(Act 1823, Cobb, 539.)

to

are,

21-105. (1141 P. C.) Fees.

Summoning an

moneys

and

collected, or otherwise failing

subject to the same proceedings.

is

— Coroners' fees shall be as follows, to wit:

inquest on a dead body and returning an inquisi-

tion

$10.00

Furnishing

When

coffin

and burial expenses

performing the duties of a

15.00

same

sheriff, his fees are the

as a

sheriff's.

No

coroner shall receive out of the county treasury more than $1,500
per annum, either as fees for holding inquests or for burying the dead
bodies.

(Cobb, 352; Acts 1878-9,

p. 73.)

—

Editorial Note. Acts 1921, p. 189, prescribes that in counties of 200,000 or more
population, the fee of a juror serving- on a coroner's inquest shall be $2.00 and
that the fee for the coroner for an inquest, etc., shall be $20, and that coroners in
such counties may draw fees for summoning an inquest and returning an inquisition, and for furnishing a coffin and burial expenses until they reach the sum of
$3,000 per annum.

21-106. (614) Shall serve process,

when.

—When

a sheriff

is

disquali-

and it does not appear upon the face of the proceedings, or he or his
deputy refuses to serve a writ or other process, if any person makes affidavit thereof, the clerk of the court from which it issues shall place the
process in the hands of the coroner for execution, and may compel its re-

fied,

turn to his office for such purpose.

—

Cross-references. Special officer to serve rule on sheriff where no coroner, see
Service when sheriff is sick or a party, see §§ 39-114, 81-203, 81-219.

§ 24-204.

21-107. (613) Additional

bond when acting

in place of sheriff.

—When

a coroner has to act in the place of a sheriff, generally or specially, the

ordinary

may

require of

such sureties as

him an additional bond,

in his discretion

he

may

in

such sum and with

think sufficient to meet the con-

tingency.

CHAPTER

21-2.

INQUESTS AND PROCEEDINGS THEREIN.

Sec.

Sec.

21-201.

Necessity to take inquests.

21-209.

21-202.

When inquests shall be held.
No inquest, when. Cost of in-

Six jurors; majority to decide;
pay.

21-210.

Precept for summoning jury.

21-211.

Defaulting jurors

21-212.

Oath

21-213.

Charge of coroner
powers of jury.

21-214.

May

21-203.

quest.
21-204.

When

21-205.

Coroners authorized to disinter
dead bodies.
Authority of coroner to remove
dead body.
Witnesses, how summoned and
sworn.
Witnesses to be recognized, and
warrant to issue.

justice of peace

may

act

as coroner.

21-206.
21-207.
21-208.

of

may

foreman and

be lined.
jury.

to jury

analyze stomach,

and

etc., for

poison.
21-215.

Inquisition papers and proceedings to be returned to superior court.

—
:

§

Coroners.

21-201

462

21-201. (,615) Necessity to take inquests.

coroner to take inquests as

is

—

It shall

be the duty of the

hereinafter provided.

—
Note. — Acts

Courts of inquiry and proceedings therein, see Title
Procedure, Chapter 27-4.

Cross-reference.
inal

27,

Crim-

Editorial
1924, pp. 84, 85, requires coroners in counties having a
population of 200.000 or more to investigate deaths occurring without the attendance of a physician and to complete the death certificate required by the law relating to the registration of vital statistics, etc. See Title 88, Public Health, Chapter
88-12.

21-202.

When

(1337 P. C.)

held.— Coroners

inquests shall be

shall

take inquest over dead bodies in their respective counties as follows
1.

Oi

all

violent, sudden, or casual deaths,

when

there are no eyewitnesses

and such death occurs under suspicious circumstances. 2. Of all sudden deaths in prison, without an attending physician. 3. Of all dead bodies found, whether of persons
known or unknown, when it is apparent from the body that violence
caused the death, or when the person died or disappeared under suspicious circumstances. 4. Whenever ordered by a court having criminal
jurisdiction. It shall be the duty of said court, whenever an affidavit is
made and filed with the court that a dead body is found and that the
person came to his death by violence or foul play, to interrogate and examine other witnesses, if any, as to the necessity for an inquest and
should the court then decide that an inquest is essential to the ends of
justice, an inquest shall be ordered. (Act 1823, Cobb, 537; Acts 1893,
to the killing or cause of the death,

;

p.

116; 1901,
21-203.

p. 44.)

No

(1338 P. C.)

shall be held over

inquest,

when. Cost of inquest.

any dead body when the cause

lence, or accident, or act of

God,

in the

presence of

—No inquest

was viowitnesses, unless some
of the death

person makes affidavit of facts raising a suspicion of foul play,
inquest shall be had, but at the expense of the party making the

Upon such

inquest,

when an
affidavit.

should appear that the death was caused by vio-

if it

lence and foul play, and the person guilty of the act

is

arrested, the per-

son paying the cost of the inquest shall be repaid by the county treasurer upon an order from the judge of the superior court of the county.

(Acts 1893,

p. 116.)

Cross-reference.

21-204.

(4671

— "Act
;

of

God" denned,

1350 P. C.)

When

see

§

102-103.

justice of peace

may

act as coroner.

— When there

is

when needed,

or will not or cannot take an inquest, any justice of the

no coroner

peace of the county

may

in a county, or

he

Coroners are authorized,

authorized to disinter dead bodies.

in order to carry into effect the provisions of

any body already buried, and,
the county for that purpose.

this Chapter, to disinter

the

power

of

absent from the county

act as coroner.

21-205. (1340 P. C.) Coroners

command

is

like

a sheriff, to

Authority of coroner to remove dead body.
When the deceased body lies in a place inconvenient for holding an inquest, the coroner, or any other person under his direction, shall be al21-206.

lowed

to

(1351 P. C.)

remove the body

1862-3, p. 166.)

to a suitable spot.

(Act 1850, Cobb, 540; Acts

Coroners.
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§21-210

how summoned and sworn.— The

21-207. (1345 P. C.) Witnesses,

cor-

oner shall issue subpoenas to, or otherwise compel the attendance
witnesses, and he shall administer to such witnesses the following oath,
to wit: "The evidence that you shall give this inquest on behalf of the
State, touching the death of C. D. (or a person unknown, as the case may

whole truth, and nothing but the
help you God." (Act 1823, Cobb, 539.)
be), shall be the truth, the

—

21-208. (1346 P. C.) Witnesses to be recognized,
If

the inquest discloses facts which lead or

any person for the homicide

tion of

inquest

is

and warrant to

may

of the person

So

truth.

issue.

lead to the prosecu-

upon whose body the

held, the coroner shall require all witnesses,

who

testify to facts

material to the issues involved in such prosecution, to enter into a re

nizance to appear and give evidence in the superior court of the county
in which the inquest is taken, against the defendant in such prosecution;

warrant for the arrest of the person suspected
the homicide, returnable as other warrants. (Act 1823, Cobb, 539.)

and

shall also issue a

21-209. (1339 P. C.) Six jurors; majority to decide; pay.

summon

of

—The coroner

impanel six jurors to hold an inquest, and the majority vote shall decide the verdict. The jurors sworn and impaneled upon
an inquest shall be paid $1 each for their services as jurors upon each
inquest, and it shall be the duty of the coroner, or other person discharging the duties of coroner, to give a certificate of the fact of such
service to each juror; upon presentation of which to the proper county
authority of the county in which the inquest is held, he shall give the
claimant an order on the treasurer for the same. (Act 1823, Cobb 538;
shall

Acts 1893,

arid

p. 116; 1884-5, p. 92.)

—

Editorial Note. Acts 1921, p. 189, provides that in counties having a population
of 200,000 or more, the fee of a juror serving on a coroner's inquest shall be $2.

21-210. (1341 P. C.) Precept for

summoning

jury.

—Whenever a coro-

ner shall have notice of the death of any person within the limits of the
county of which he is coroner, occurring under circumstances which
make it his duty, under the law, to hold an inquest, he shall make out a

any constable of the county where the dead body
requiring him to summon a jury of inquest composed

precept, directed to

is

of
found or lying,
good and lawful men of such county, to appear before such coroner at the
time and place mentioned in the precept; which precept may be in the

form following, that

is

to say:

"State of Georgia,

County.

"To any lawful constable

"You
of said

of said

county

are required immediately to

— Greeting:

summon

18 good and lawful

men

county to be and appear before me, the undersigned, coroner of the

county aforesaid, at
o'clock of that

,

in said county,

same day, then and there

on the

day

to inquire of, do,

of

,

at

and execute

all

such things as in behalf of the State shall be given them in charge touch(or a person unknown, as the case may be),
ing the death of

and be you then and there with

this precept to certify

what you have

§21-211

done

Coroners.

in the premises,

the State be enjoined

"Given under
of our Lord

Which
hands

464

and further to do whatsoever

else ma}' in behalf of

upon you.

my hand

and

seal, this

day of

the

,

.

,

Coroner.

in the

year

(L. S.)"

precept shall be forthwith executed by the constable in whose
may be placed and it the services of a constable cannot be

it

:

conveniently obtained, the coroner

may summon

the jury himself. (Act

1823, Cobb,' 537.)

(1342 P. C.) Defaulting jurors

21-211.
ing- to

may

be fined.

—Any juror

fail-

attend and serve on such coroner's inquest, after being duly sum-

moned, may be fined by the coroner in a sum not exceeding $10, to be
levied and collected by execution issued by the coroner, unless such defaulting juror shall file in the office of the ordinary a good and sufficient
excuse for the default, to be judged of by the next court of ordinary held
thereafter.

(Act 1823, Cobb, 538.)

—

foreman and jury. The following oath
shall be administered to the foreman of the jury by the coroner, to wit:
''You. as foreman of the inquest, shall diligently inquire and true presentment make, on behalf of the State of Georgia, how and in what manner C. D. (or a person deceased, unknown, as the case may be), now here
lying dead, came to his death, and of such other matters relating to the
same as shall be lawfully required of you, according to evidence." And
the remainder of the jury shall be sworn by the coroner as follows, to
"The same oath which the foreman of this inquest has taken on
wit
his part, you and each of you shall observe and keep upon your part. So
help you God." (Act 1823, Cobb, 538.)
21-212.

(1343 P. C.)

Oath

of

:

(1344 P. C.) Charge of coroner to jury and powers of jury.

21-213.

The coroner shall charge the jurors to declare of the death
upon whose body the inquest is held, whether such person
der,

—

of the person

died by mur-

manslaughter, misadventure, misfortunte, accident, or otherwise;

and who, and when, and by what means, and in what manner; if by murder, who were principals and who were accessories if by manslaughter,
who were the perpetrators, and with what instrument the stroke or
wound was in either case given; if by misadventure, misfortune, accident, or otherwise, whether by act of God or man; and whether by hurt,
fall, stroke, drowning, or in any other way
what person was present at
the death whence the deceased came, who he was, and who are his
parents, relations, and neighbors; who were the finders of his body;
whether he died in the same place the body was found or elsewhere; and
if elsewhere, who moved the body; and also of all the circumstances relating to said death if the deceased died in prison, whether he died by
hard usage there, and, if so, by whom; and if the deceased put an end to
his life, to inquire of the manner, means used, or instrument employed,
and of the circumstances concerning it; and the jury shall have full and
unrestricted power to inquire and pass upon all the matters and things
thus given them in charge, and they shall have this power even if the
whole or a part of the charge be omitted. (Act 1823, Cobb, 538.)
;

;

;

;

Copo xers.
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§21-215

—

May

analyze stomach, etc., for poison. If the
was caused by poison, tl
oner shall have power to cause an accurate examination of tl
and the contents of the stomach and intestines by skillful chemists; and
the reasonable expenses of such examination shall be paid out of
21-214. (1348 P. C.)

verdict of the jury suggest that the death

I

county treasury.

In any case,

if

the coroner and the majority of the

jury shall believe that the ends of justice can only be attained by a thorough post-mortem examination, the coroner may employ a competent and
impartial physician to

make such examination; and

the physician so

em-

ployed shall be paid out of the county treasury such sum, not exceeding
$20, as may be agreed to by the coroner and jury. (Act 1850, Cobb 540;
Acts 1880-1, p. 59.)
Editorial Note.— Acts 1893, p. Ill (§ 1349 P. C. of the Code of 1910) provides
for the appointment of a physician in counties of 40,000 or more inhabitants to
perform duties required by this section, upon recommendation of the grand jury.
21-215. (1347 P. C.) Inquisition papers

—The

and proceedings

to be returned

coroner shall commit to writing the substance
of the testimony delivered before the inquest, and shall return all the
papers and proceedings touching the inquisition to the superior court of
the county in which it is taken, held next after such inquest. (Act 1823,

to superior court.

Cobb, 539.)

CORPORATE COURTS:
ter 69-7.

See Title

69,

Municipal Corporations, Chap-

