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CHAPTER
Article

and

AND

STATUS.

citizens.

and

residents
slaves

and

aliens.

free persons of color.

corporations.

ARTICLE

I.

OF CITIZENS.
Section.

Section.

1582. Natural and

artificial

persons.

3

58*7.

Females.

1583. Division of natural persons.

1588. Minors.

1584. Citizens.

1589. Disqualification from crime.

1585. Rights of citizens.

1590. Insane persons.

1586. Exercise thereof.
Natural and

§1582. Persons are either natural or

artificial

—the

latter are

the creatures of the law, and except so far as the law forbids

sons.

it,

subject to be changed, modified or destroyed at the will of their
creator
Division of
natural per
sons.

§1583. Natural persons are distinguished according to their

and status into

rights
aliens

Citizens.

—they are called corporations.

§

;

4, slaves

1584.

The

;

1, citizens;

5, free

2,

residents not citizens; 3,

persons of color.

persons to

whom

belong the rights of citizenship

and the mode of acquiring and losing the same, have been
fied in a
Eights

of.

former

§1585.

speci-

article.

Among

the rights of citizens are the enjoyment of

personal security, of personal liberty, and private property, and
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Citizens.

the disposition thereof, the elective franchise, the right to hold
office, to appeal to the courts, to testify as a witness, to perform

any

civil function,

and

to

keep and bear arms.

§ 1586. All citizens are entitled to exercise all their rights as

such, unless specially prohibited

Exercise

by law.

§1587. Females are not entitled to the privilege of the elec- Females.
tive franchise, nor can they hold any civil office or perform any
civil functions, unless specially

authorized by law, nor are they

required to discharge any military, jury, police, patrol or road
duty.

§1588. The law prescribes certain ages at which persons shall Minors,
be considered of sufficient maturity to discharge certain civil
to

make

and to dispose of property. Prior
those ages they are minors, and are for that disability unable

functions, to

contracts,

to exercise these rights of citizens.

1589. Citizens under conviction

§

by a court of

this State for aDisquamca-

felony are incapable of exercising the elective franchise pending crime™"

And

the execution of their sentence.

all

1

persons, citizens or

otherwise, convicted of perjury, false swearing or forgery shall

be incapable of testifying as a witness pending the execution of
their sentence.

§1590. All persons -non compos mentis, either from birth or insane pers°
from subsequent causes, constantly or periodically, or from age,
infirmity, drunkenness, or otherwise incapable of
affairs,

have their persons and

in the control of guardians.

of citizens,

managing

estates, or either of

Such persons

which they have the capacity

their

them, placed

retain all the rights
to enjoy,

and which

are compatible with their situation.

AETICLE

II.

OF RESIDENTS AND ALIENS.
Seotion.

I

Section.

1591. Rights of citizens of C. S.

1595. Rights to sue and testify.

1592. Aliens.

1596. Liens.

1593. Rights of Aliens.

1597. Privileges of certain Frenchmen.

1594.

§

As

to realty.

1598. Militia duty.

1591. Such citizens of the other States of this Confederacy as

are recognized as citizens of the Confederate States
stitution thereof, shall
all

be entitled while residents of

Eights of cits'

by the Con- zens of c
this State to

the rights of citizens thereof, except the elective franchise and

'
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the right to hold

2.

— Of Residents and Aliens.

office,

and

to

perform such

civil functions as are

confined bv law to citizens of this State.
Aliens.

§ 1592. Aliens are the subjects of foreign

governments not nat-

uralized under the laws of the Confederate States.
Eights of

§1593. Aliens the subjects of governments at peace with the
Confederate States, and this State, so long as their governments

remain

be entitled to all the rights of citizens of
other States resident in this State, except to hold and own real
estate for a longer period than a lease from year to year.

As

to realty.

Eights to sue

and

testify.

at peace, shall

Adult female aliens, minor aliens, and aliens who have
filed their petition to become citizens under the laws of the Confederate States, shall have the privilege of purchasing, holding
and conveying real estate in this State.
§ 1594.

§1595. The free white citizens of other States of the ConfederacV; or f foreign States at peace with this State, and friendly
Indians, shall

by comity be allowed the

privilege of suing in our

courts or testifying as witnesses therein, so long as the
ity
Liens.

§

is

same com-

extended in their courts to the citizens of this State.

1596. Aliens

may

receive and enforce liens

by mortgage

or

otherwise on real estate in this State.
Privileges of

§1597. In accordance with the recommendation of the ConUnited States expressed in the resolution passed on
14th January, A. D., 1780, the citizens of the French Government shall continue to have the privilege of disposing of and settling their estates within this State, as provided in the act of this

y/enchmen. g ress of the

State,
Miiitm duty.

approved February 22d, A. D., 1785.

§ 1598. Residents, not citizens, and resident aliens, shall not
be liable to militia duty, except so far as in repelling local invasions or suppressing insurrections.
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III.

AND FREE PERSONS OF COLOR.

free persons of color

1

.

SECTION!
OF SLAVES.
Section.

Section.

1605. Acquisition of slave.

1599. Definition of slave.
1

1606. Property of slaves.

600. Presumption of slavery.

1601. Mulatto.

1601. Children follow their mother.

1602. Chattels.

1608. Free persons

1603. Natural rights,

1609. Importation of slaves.

1604. Dominion of third persons.

1610.

A slave

§ 1599.

is

may

sell himself, &c.

American Colonization

one over whose person,

Society.

liberty, labor

and

Defini tioii of
slaves
°

property another has legal control.

§1600. All negroes and mulattoes are deemed, and are hereby Presump
slave
declared to be " prima facie" slaves, and it rests upon those al- 1™*°
leging freedom to prove it.
.

A mulatto

§160!

is

one in whose veins there

is

at least one-

~

Mulatto.

eighth of negro blood.
§ 1602. All slaves are chattels personal,

and to be governed by chattels.

the same laws, except in cases expressly provided by statute, or

where the nature of the property requires a modification of the
ordinary rule.
1603.

The laws

to his life

and

of nature guarantee to every

man

his limbs, unless forfeited for crime.

the right

The

Natural
11

state of

slavery debars no one of this right.

While the slave is under the dominion of his master, Dominion of
per
third persons have no right of dominion over him, farther than sons.
§ 1604.

the laws give such right for police purposes.
1605.

A slave cannot

acquire or hold property.

quisitions belong to his master.

Gifts to

All his ac-

Acquisition

him accompanied by ofslaves

delivery, arcrue to the benefit of the master

;

'

without delivery

they cannot be enforced by law.
§1606. All property held by a slave, with the consent of the
master, is subject to the will of the master at any time.

Pr0
slave.

rt

of
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Section

cwwren foilow

the

mother.

S 1607.

The

1.

female slaves shall follow the eondition of their mother, and shall belong to the person holding
title to

children of

ma*

e rson
sei i

int °

slavery

all

the mother at the time of their birth.

estates in the mother, the
e

— Of Slaves.

A free

§1608-

same

shall attach to the offspring.

person of color, over twenty years of age,

him or herself
must be made openly
the county, when the

voluntarily sell

into slavery.

the sale

at a regular

Court of

If there be several

In

all

may

such cases

term of the Inferior

Justices of said court shall pri-

vately examine such free persons of color to satisfy themselves of
his or her free consent.

A record shall

be

made

of such sale in

the minutes of said term, and also in the book of registry of
free persons of color in said county.
Importation

§ 1609. Slaves

may be brought

into this State from

any other

of slaves.

slaveholding State of this Confederacy
slaves, shall
tices,

;

but no negroes, or other

be imported into this State either as slaves or appren-

from their native land, or any foreign country; and

all

such

negroes, so illegally imported into this State and placed under

the control of the Executive of this State, shall be sold by his

order under such regulations as he

may

prescribe

;

one-fourth of

the proceeds of such sale shall be given to the person or persons

instrumental in causing the said negroes to be seized under the

Acts of Congress, and the remainder shall be paid into the

trea-

sury of this State.
American
lon

society?

American Colonization Society
shall voluntarily propose to take possession of such negroes, and
at their own expense colonize the same in Africa, the Governor
is authorized to deliver the same to them.
§ 1610. If prior to said sale the

SECTION

II.

OF FREE PERSONS OF COLOR.
Section.
1611.

Who

are.

Who

Section.
are.

161*?.

Registry proceedings.

1612. Rights of free person.

1618. Objections.

—what

1613. Included in slave laws.

1619. Registry

1614. Immigration prohibited.

1620. Proceeding for failure.

1615. Residence in free State.

1621. Absence of six months.

1616. Colored seamen.

1622. Discretion of Inferior Court.

it

shall contain.

§1611. Free persons of color are either emancipated slaves, or
their descendants, or such persons as shall have at least
oneeighth of negro blood in their veins
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Color.

§1612. The free person of color is entitled to no right of citi- gjgwsof^
persons.
His status
zenship, except such as are specially given by law.
differs from that of the slave in this: Xo master having dominion
over

him he

is

entitled to the free use of his liberty, labor

property, except so far as he

is

restrained

ana

by law.

§1613. All laws enacted in reference to slaves, and in their lncluded in
slavelaM
nature applicable to free persons of color, shall be construed to
include them, unless specially excepted.

§1614. Iso free person of color, non-resident of this State, immigration
prohlblte
shall be allowed at any time to come within the limits of this
*

State, regularly articled

seamen or apprentices arriving in any

ship or vessel excepted.

The exception above,

in favor of articled

seamen and apprentices, shall not apply if found within this
State twenty days after the departure of the vessel upon which
they arrived, or after his or their discharge from such vessel.
§1615. ISb free person of color, resident in this State, who Residence in
free state
shall sojourn for a period longer than six months in a non-slave'

holding State, shall be permitted, to return to this State, and
such person so returning shall be treated and dealt with as a nonresident free person of color as provided in the foregoing section.

§1616. Colored seamen arriving in this State, from any non- colored «*
men
slaveholding State, shall be subject to the municipal regulations
of the port, or city, or town near or in which the vessel may be
"

with which they are connected; and such municipal authorities
are authorized, in addition to such regulations, to require such

bond of the

captain, or other officer of such vessel, as

may

be

necessary for the due execution of their ordinances.

§1617. Every free person of color, over the age of sixteen Registry
pr°
years, resident in this State, shall on or by the first day of July
next after the adoption of this Code, and all those under that
age within one year after his or her arrival at said age, apply to
the Ordinary of the county of his or her residence and demand

be registered as a free person of color and upon a change of
the residence of such free person of color into another county
such demand shall be made in such county within one year after

to

;

such change of residence.

If such free person of color has been

heretofore adjudged or recognized
free,

by the court of the county

for him
name on

and a guardian appointed

or her, the Ordinary

as

mav

the registry and grant a
immediately
If such tree person
certificate of such registry to the applicant.
enter his or her

has not thus been adjudged and recognized, the said Ordinary
21
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Section

2.

— Of Free Persons of

Color.

on the docket of said court, and give
notice of the same at the court house door, and also written notice to the person with whom such applicant is then residing.
At the next term of said court, if no objection is filed and no
claim of ownership is made to said applicant, the said court shall
hear evidence ex parte as to the fact of such applicant being a
free person of color, of which fact evidence of five years' uninterrupted enjoyment of liberty within this State shall be sufficient prima facie proof, and if satisfactory evidence be produced
shall enter his application

the court shall register such applicant as a free person of color,
and shall immediately take steps to have some proper person

appointed guardian of such applicant.

If the evidence be not

satisfactory the court shall refuse the application

and leave the

.applicant to the penalty hereinafter prescribed.

^.

x.

Objections.

Proceedings

Registry—
s

<->

•>

,J

'

a g nt em appointed by the court for such applicant, which issue
shall be tried by the Ordinary as other cases pending in said
court, and an appeal allowed to either party to the Superior

thereon.

contain.

or a claim of
be filed to such registry,
§1618. If obiection
J
°
ownership be interposed, an issue shall be made and a guardian

a

Court of said county.
§ 1619. The Ordinary in registering each free person of color,
shall state his name, age, parentage, place of nativity and residence, his occupation or pursuit, together with as accurate a
description of his personal appearance as possible.

And

the

open to the inspection of all
The registry heretofore kept by the Clerks of the
persons.
Inferior Court shall be turned over to the Ordinaries.
§ 1620. Every free person of color failing to comply with the
Pr section
for failure.
p rov i s i ns of section 1617, may be proceeded against in the same
manner, and subject to the same penalties as are hereinafter prescribed in cases of non-resident free persons of color coming into
this State, which prosecution may be repeated until such free
person shall cause his name to be registered as aforesaid.
free person of color, registered as aforesaid, by an
§1621.
Absence of
six months.
a|3 Sence f more than six months from this State, shall lose all
the benefits of such registration, and shall not be permitted again
to have the benefit of this law.
§ 1622. The Ordinary shall inquire into the character of appliDiscretion
of ordinary.
can ts for registration, and shall have power and discretion to refuse the right to any such as have a bad character.
registry so kept shall be always

A
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AKTICLE

IV.

OF CORPORATIONS.

Section

1.

Their nature and kinds.

Section

2.

Their creation.

Section

3.

Their powers and

Section

4.

Their dissolution.

liabilities.

SECTION

I.

THEIR NATURE AND KINDS.
Section.

•Section.

1623. Definition.

1625. Public.

1624. Public and private.

1626. Private.

§

1623.

A corporation

is

an

specific purposes, the limit of
bilities is fixed

by the

artificial

whose

person created by law for

existence,

powers and

definition

lia-

act of incorporation, usually called its

charter.

§ 1624. Corporations are either public or private.

§1625.

A public corporation is

one having for

its

Public or
private.

object the

Publi

administration of a portion of the powers of government, dele-

gated to

it

for that

purpose

—such are municipal

corporations.

§1626. All others are private, whether the object of incorporation be for public convenience or individual profit, and whether
the purpose be, in

its

nature,

civil, religious

SECTION

priYat«

or educational.

II.

THEIR CREATION.
Section.

Section.
1Q21.

By whom

created.

1628. Foreign corporations.

1630. Manufacturing corporation.
1631. Companies for direct trade.

1629. Organization under order of court.

§1627. The power to create corporations in this State vests By wh^
crea
only in the General Assembly, by whom all charters, either di-

must be granted.
§ 1628. Corporations created by other States or foreign gov- Foreign
V° T
ernments, are recognized in our courts only by comity, and so

rectly or indirectly,

eor-

:
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long as the same comity is extended in their courts to corporations;
created
..,..,

under order
of court,

,

by

this State.

A private corporation,

§1629.
cept banking or insurance,

any purpose whatever, exmay be created in this State by comfor

plying with the following provisions
Petition.

1.

:

A petition by the persons desiring

a charter to either the

Superior or Inferior Court of the county where a majority of the
corporators reside, or in which they

may

desire to transact busi-

and the privileges they desire to exercise, together with the name and style
by which they desire to be incorporated, which petition, by order
of said court, shall be entered in full upon its minutes.
2. If, upon hearing such petition, the court shall be satisfied
that the application is legitimately within the purview and intention of this Code, it shall pass an order declaring the said application granted, and the petitioners and theirisuccessors incorporated for and during a term not exceeding fe«rl^n years, with
ness, setting forth the object of their association,

Order.

the privilege of renewal at the expiration of that time, according
to the provisions above set forth.

A

and order under the seal
such incorporation in any court in

this State.

copy of this petiof the court, shall be evidence of

tion

Individual
liability.

3.

The

individual

members

object of the association

ing business for

is

certified

of such corporations, whenever the

purpose of trading or transactbe jointly and severally bound for

for the

profit, shall

payment of all the contracts of
curred while they are members of the same.

the ultimate

Ve>e&

4.

The Clerk

said companies, in-

of the court, for his services, shall receive the

usual fees allowed for similar services in other cases.
Powers.

5.

Corporations thus created

may exercise

all

corporate powers

necessary to the purpose of their organization, but shall make no
contract or purchase, or hold any property of any kind, except
necessary in legitimately carrying into effect such purpose, or for securing debts due to the company.

such as

Manufactupo ~

XnT

is

§ 1630.

A private corporation, for

the purpose of manufactu-

may

be created without the stockholders incurring an individual liability for its indebtedness by complying with the fol-

ring,

lowing provisions
Petition.

1.

A

declaration by the applicants, specifying the objects of

and the particular business they propose to carry
on, together with their corporate name, and the amount of capital to be employed by them, and the time, not exceeding thirty

their association,
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which they desire to be incorporated, which declaration shall be signed by all the stockholders, and accompanied by
the affidavit of the President, taken before some person author- Affidavit
ized to administer oaths, of the amount of capital in gold and
silver, or notes of solvent banks, or property, at its sworn valuation, actually paid in and employed by such corporation.
2. Such declaration and affidavit shall be filed in the office of publication
the Clerk of the Superior Court of the county where the business
is proposed to be transacted, to be by him recorded, and shall
also be published once a week for two months in two public gazettes nearest to the point where such business is located.
At
years, for

-

the expiration of the said time, the Clerk of said court shall issue
a certified copy of said declaration aad affidavit, adding the time

and manner of publication, which

shall

be held and received as

evidence of the charter of said corporation in any court in this
State.
3.

If such corporation shall, at any time, desire to increase

their capital stock, an affidavit, like to the above, shall be made,

Increasin?
8tock*

recorded and published as above, and a new certificate issued.
4. If the affidavit taken by the President be false as to the Effect

amount of

of

a

bona fide paid in, each and every corporator vitf
shall be jointly and severally liable for all debts and contracts
made at any time by said corporation.
5. The whole amount of the indebtedness of such corporation, Extent of indebtedne8S
not counting its capital stock, shall not, at any time exceed the
capital,

-

capital stock actually paid in.

And

in case of a violation of this

and agents by whom such excess shall be
and severally liable to the extent of such
the debts of the company then existing, and also

provision, the officers

created, shall be jointly
excess, for all

for all debts contracted while they are in office, until the debts
shall

be reduced to the amount of the capital stock actually paid

in.

Such corporation may exercise all corporate powers neces- p0W er«.
sary for the purpose of their organization, and may hold such
real estate, and other property as may be necessary for such pur6.

pose, or such as they

them, and
7.

The

may

may

take in settlement of any debts due to

dispose of the same.

regular fees shall be paid to the clerk for the services Fees,

performed by him.
§ 1631. For the encouragement of direct trade with foreign companies
"
countries, private corporations, having such trade for their object, t^de
1
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may

be formed by any number of the citizens of this State, by
complying with the provisions of the foregoing section, incorporating manufacturing companies, with this modification, that
only ten per cent, of the capital stock shall be required to be paid
in before the affidavit of the President is made, and that the capital stock shall, in

thousand

every case, be at least two hundred and

fifty

dollars.

SECTION

III.

THE POWERS AND LIABILITIES OF CORPORATIONS.
Section.

Section'.

1632. Continuance.
1633.

1634. Responsibility for acts of officers.

powers.

§1632. Corporations have continuous succession during the

Continuance.

Common

time limited by their charter, notwithstanding the death of their

members. Should any charter granted in future by the General
Assembly to a private corporation be silent as to its continuance,
such charter shall expire at the end of thirty years from the date
of
Common
powers.

its

grant.

§ 1633. All corporations have the right to sue and be sued, to
have and use a common seal, to make by-laws, binding on their
own members, not inconsistent with the laws of this State and
of the Confederate States, to receive donations by gift or will, topurchase and hold such property, real or personal, as is necessary to the purpose of their organization, and to do all such acts

as are necessary for the legitimate execution of this purpose.
Responsi-

§1634. Every corporation acts through

its

officers,

and

is re-

bility for

acts of

offi-

sponsible for the acts of such officers in the sphere of their ap-

cers.

propriate duties; and no corporation shall be relieved of
bility to third persons for the acts of its officers,

known

to such third person.

of

any

officer,

not

by reason

by-law or other limitation upon the power of the

its lia-
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SECTION

IY.

OP THE DISSOLUTION OF CORPORATIONS.
Section.

Section.
1635. Of public corporations.

1640. Surrender.

1636. In private charters.

1641. Death, of members.

1631. Heretofore granted.

1642. Disposition of assets.

1638.
1639.

How
How

1643. Collateral

dissolved.

liabilities.

forfeited.

§1635. Public corporations being established for public purpocor
rations
ses, are always subject to dissolution by the act of the General P°

_

-

Assembly.
§1636. In

cases of private charters hereafter granted the

all

Private char-

State reserves the right to withdraw the franchise, unless such
right

is

e

expressly negatived in the charter.

§1637. Private corporations heretofore created, without the Heretofore
of

reservation
rights

the right of dissolution, and where individual

have become vested, are not subject

to dissolution at the

will of the State.

§1638. Every corporation
charte;

2,

franchises

;

—

by expiration of itsnowdisby forfeiture of its charter; 3, by a surrender of its
4, by the death of all its members without provision
is

dissolved

1,

for a succession.

§1639.

A

violation of

by

2,

corporation

any of the

may

forfeit its charter

essential conditions

a misuser or non-user of

dates from the

its

—

1,

on which

franchises;

by

it is

a wilful How f0r.

granted;

this dissolution

judgment of a court of competent

jurisdiction

declaring the forfeiture.

A

may

be dissolved by a voluntary sur- surrender.
render of its franchises to the State in such case such surrender
does not relieve its officers or members from any liability for the
§ 16-10.

corporation

;

debts of the corporation.

The death of all the members of a corporation, or
many of them as to render it impossible under the charter

§1611.
so

provide a succession,

§1612.
all

Upon

is

of Deathof
to members

a dissolution thereof.

the dissolution of a corporation, for any cause,

of the property and assets of every description, belonging to

the corporation, shall constitute a fund,
its debts,

and then

for equal distribution

first,

payment
members

for the

among

its

;

of
to

end the Superior Court of the county where such corporation was located, shall have power to appoint a receiver, under
this

-

Disposition
°

asse
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proper restrictions, properly to administer such assets under

its

direction.

§ 1643.

Collateral

not, in
bility,

The

dissolution of a corporation,

any manner,

from any cause,

any collateral or ultimate, or other
legally incurred by any of its officers or members.
affect

CHAPTER
OF DOMICIL AND THE

SAME.

Section.

1644. General rule.

1648. Lunatics, &c.

1645. Persons residing at two or more. &c.

1649.

Feme

§ 1644:.

under no

The domicil

Of slave or

free person of color.

1650. Change of domicil.

Covert.

1641. Of minor.

Domicil.

lia-

II.

MANNER OF CHANGING- THE

Section.

1646.

shall

1651.

Of persons not

" sui juris."

of every person of full age, and laboring

where the family of such person
shall permanently reside, if in this State.
If he has no family, or
they do not reside in this State, then the place where such perdisability, is the place

son shall generally lodge shall be considered his domicil.
§ 1645. If a person shall reside indifferently at

Election of

one of two.

two or more

places in this State, such person shall have the privilege of elect-

ing which shall be his domicil, and

if

torious, the place of his choice shall

such election be

be his domicil.

made

no-

If no such

made, or if made is not generally known among those
with whom he transacts business in this State, third persons may
treat either one of such places as his domicil, and it shall be so
election be

held.

And

in all cases a person

who

habitually resides a portion

of the year in one county and another portion in another, shall

be deemed a resident of both, so far as to subject him to suits in
either for contracts made or torts committed in such county.
Transient persons whose business or pleasure causes a frequent
Transient
persons.

change of residence, and having no family permanently residing
at one place in this State, shall be held and deemed as to third
person to be domiciled at such place as they at the time temporarily occupy.
§ 1646.

Feme covert.

The domicil

of a married

woman

shall

be that of her

husband, except in two cases 1, of voluntary separation and
In which
living apart
2, of a pending application for divorce.
:

;

case her domicil shall be determined as if she were a
Of minor.
if

feme

sole.

§1647. The domicil of every minor shall be that of his father,
alive, unless such father has voluntary relinquished his pa-

;
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and the manner of changing the same.

In such event the domicil of the minor shall be that of his master, if an apprentice, or
his employer
if neither master or employer, then the place
rental authority to

some other person.

;

of his own choice if the father be dead, then the domicil of the
minor shall be that of his guardian, if he has one in this State
if no guardian, then of his mother, if alive if no mother, then of
The domihis employer if no employer, then of his own choice.
;

;

;

of a bastard shall be that of his mother.

cil

who

any cause are placed un- Lvmatioeder the power of a guardian, have the same domicil with the
§ 1648. Persons of full age,

for

guardian.

§1649. The domicil of

a slave is

generally that of his master

by the master's assent he may acquire a

different domicil.

;

The

of slave or
re

son

f co?or[

domicil of a free person of color
§ 1650.

by an

The

actual change of residence with the

remaining.
is

is that of his guardian.
domicil of a person " sui juris" may be changed

A declaration

avowed intention of

change of
omic

of an intention to change the domicil

ineffectual for that purpose until

some

act

done in execution of

the intention.

A person,

whose domicil for any reason is dependent of pensons
not ''sui
upon that of another, can by no act or volition of his, effect a «jwis,
change of his own domicil, nor can a guardian change the domicil of his ward by a change of his own or otherwise, so as to in§1651.

terfere
.affect

with the rules of inheritance or succession, or otherwise

the rights or interests of third persons.
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TITLE

II.

OF THE DOMESTIC RELATIONS.

Chapter

1.

Chapter

2.

Chapter

3.

Chapter

4.

Chapter

5.

Of husband and wife.
Of parent and child.
Of guardian and ward.
Of master and servant.
Of master and slave.

CHAPTER

I.

OP HUSBAND and wife.

Article

1.

Of marriage and

Article

2.

Article

3.

Of the rights and liabilities of husband and
Of marriage contracts and settlements.

divorce.

AETICLE

wife,

&c

I.

and divorce.

OF marriage
Section

1.

Section

2.

—how and by whom contracted.
Divorces — and how obtained.

Section

3.

Of Alimony.

Marriage

SECTION

I.

MARRIAGE— HOW AND BY WHOM CONTRACTED.
Section.

Section.

661. Consent of parents.

1652. Restraint of marriage.

1

1653. Essentials of marriage.

1662. Penalty on person officiating.

1654.

Who

is

able to contract.

1655. Prohibited degrees.

i

I

1663. Jewish marriages.
1664. Amalgamation prohibited.
1665. Free persons of color.

1656. Consent.

Void marriages.

1666.

Of

1658. License or bans.

1667.

Want of

1657.

1659. Licenses

—how granted.

Slaves.

authority in Minister, &c.

1668. Marriage in another State.

1660. Return of marriage by bans.
Restraints of
marriage.

§ 1652.

Marriage

is

encouraged by the law, and every

restrain or discourage marriage

or otherwise,

is

by

invalid and void.

effort to

contract, condition, limitation

Prohibiting marriage to a par-

—

PT.

—

TIT.

2.

2.

— CHAP. —APT.
1.

# Section

1.

-
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ticular person or persons, or before a certain reasonable age, or

other prudential provision looking only to the interest of the
person to be benefited, and not in general restraint of marriage,
will be allowed

and held

valid.

§1653. To constitute a valid marriage in this State, there Essentials^
marriage.

,

must be
1.

Parties able to contract.

2.

An

3.

Consummation according

actual contract.
to law.

§1654. To be able to contract marriage, a person must be of Wholaable

sound mind

;

if a

male, at least seventeen years of age, and

if a

t0 contr a ct

-

female, at least fourteen years of age, and laboring under neither

of the following disabilities, viz

:

1.

Previous marriage undissolved.

2.

Nearness of relationship by blood or marriage as hereinafter

explained.
3.

Impotency.

§1655. Persons related by consanguinity within the fourth de- ProMbited

Mar- de ^ ree8
riages between persons related by affinity in the following manner are prohibited, viz
man shall not marry his step-mother,

-

gree of the civil law, are prohibited from intermarrying.

:

or mother-in-law, or

A

widow

of his uncle, or daughter-in-law, or

step-daughter or grand-daughter of his wife.

A woman shall not

marry her corresponding relatives. Marriages within the degrees
prohibited by this section are incestuous.
§1656. To constitute an actual contract of marriage, the par- Consent
ties must be consenting thereto voluntarily, and without any fraud
practiced upon either.
Drunkenness at the time of marriage,
brought about by art or contrivance to induce consent, shall be
held a fraud.

§1657. Marriages of persons unable to contract, or unwilling void marto contract, or fraudulently induced to contract, are void.
issue of such marriages, before they are

The

annulled and declared

void by
In the latter two cases,
court, are legitimate.
J a competent
r
to
„
however, a subsequent consent and ratification ot the marriage
'

.

Issue

'

Effect of rat
ification.

and voluntarily made, accompanied by cohabitation as husband and wife, shall render valid the marriage.
§1658. To render valid a marriage in this State, there must be License or
freely

granted by the proper officer authorizing such marriage, or a publication of the bans of marriage in a

-either a license previously

<

/J %

ans

*
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neighboring church, in the presence of the congregation, for at

Sabbath days prior to its solemnization.
§
° 1659. Marriage
° licenses shall be granted by the Ordinaries,
or their deputies, of the several counties where the female to be
married resides, if resident in this State, directed to any Judge,
Justice of the Inferior Court, Justice of the Peace or Minister of
the Gospel, authorizing the marriage of the persons therein named,
anc^ rehiring such Judge, Justice or Minister to return the said
license to the Ordinary, with his certificate thereon as to the fact
and date of the marriage, which license, with the return thereon,
shall be recorded, by the Ordinary, in a book to be kept by him
least three

License*-

how

*

grant-

,

ed-

Eetum and
record.

for that purpose,
xa§
b?uTs.

Consent of
parents.

any Judge, Justice or Minister shall connect, in marriage, persons whose bans have been published, such Judge, Justice or Minister shall certify the fact to the Ordinary of the
county where such bans were published, who shall record the
same in the same book with marriage licenses.
§ 1661. It shall be the duty of the Ordinary, and his deputy,
§ 1660. If

iietumof

y

£

inquire as to the ages of

all

persons for

whom marriage licenses

and if there be any ground of suspicion that the female
is a minor under the age of eighteen years, such Ordinary and
his deputy shall refuse to grant the license until the written consent of the parent or guardian, if any controlling such minor,
shall be produced and filed in his office
and any Ordinary who,
by himself or deputy, shall knowingly grant such license withare asked,

;

out such consent, or without proper precaution in inquiring as to
Penalty on

the fact of minority, or for the marriage of a female, to his knowledge, domiciled in another county, shall forfeit the

hundred

sum

of five

dollars for every such act, to be recovered at the suit of

the Clerk of the Superior Court, and added to the Educational

Fund
Penalty on
person Offielating.

of the county.

Any

Judge,
© Justice or Minister who shall O-join in marriage any couple without such license, or the publication of bans
§1662.
°

•»

'

as aforesaid, shall forfeit the

sum

of five hundred dollars, to be

recovered and appropriated as set forth in the foregoing paragraph.
Jewish
marriages.

§ 1663.

Upon

request, the Ordinary

may

direct the marriage

any Jewish Minister, or other person of any religious
society or sect, authorized by the rules of such society, to perform

license to

the marriage ceremony,
required.

who

shall

make

return thereon as before

:
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1.

between white persons and negroes, or
Marriages
§
°
" 1664.
,
lattoes, as defined in this Code, are prohibited.
.-,

mn- Amaigamation pro-

.

§1665. Marriages between free persons of color

may

be

Mbited.

made Free per

.

sonsofcoi-

without license, or publication of bans.
§1666. The contubernial relation among slaves shall be recognized in public sales whenever possible, and in criminal trials
where it becomes important to the advancement of justice.

of

B]avea>

A

marriage valid in other respects, and supposed by want of authe parties to be valid, shall not be affected by a want of author- M?Msteror
T TJ
nor shall
ity in the Minister or Justice to solemnize the same
§1667.

'

;

such objection be heard from one party who has fraudulently
duced the other to believe that the marriage was legal.

in-

§ 1668. All marriages solemnized in another State by parties
intending at the time to reside in this State, shall have the same

legal

consequences and

effect

as if solemnized

in

this

Marriage
"'
another

in

State.

State.

Parties resident in this State cannot evade any of the provisions
ot its laws, as to marriage, by going into another State for the

solemnization of the marriage ceremony.

OF

SECTION II.
DIVORCES AND HOW OBTAINED.
Section.

Section.
1669. Total and partial.
1.670.

Grounds

for total divorce.

1679.

New

1680.

Judgment

trials.

or decree.

1671. Discretionary grounds.

1681. Conscientious scruples.

1672. Grounds for partial divorce.

1682. Effect of total divorce.

1678. Condonation, collusion, &c.

1683. Second marriage.

1674. Confessions of party.

1684. Effect of partial divorce.

1675. Proceeding's.

1685. Custody of children.

1676. Schedule.

1686.

Renewal

1677. Transfer pending suit.

1687.

Ex parte

—cohabitation.
cases.

1678. Verdict of Jury.

§1669. Divorces

may

be granted by the Superior Court, and Total and
par
be of two kinds total, or from bed and board. The concurrent verdicts of two special juries, at the same term or other- Tw° vt?r

—

shall

-

wise, shall be necessary to a total divorce.

and board

A divorce

from bed

may

be granted on the verdict of one special jury. /
§1670. The following grounds shall be sufficient to authorize Grounds f«total dii*
„
i.
vorce.
tne granting of a total divorce
.

1.

-.

Intermarriage by persons within the prohibited degrees of

consanguinity and

affinity.

V^^

^cA~

{*
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3.

Mental incapacity at the time of the marriage.
Impotency at the time of the marriage.

4.

Force, menaces, duress or fraud in obtaining the marriage.

5.

Pregnancy of the

2.

unknown

wife, at the time of marriage,

to the husband.

Adultery in either of the parties after the marriage.
7. Wilful and continued desertion by either of the parties for
the term of three years.
8. The conviction of either party for an offence involving
moral turpitude, and under which he or she is sentenced to imprisonment in the Penitentiary for the term of two years or
6.

longer.
Discretion-

ary grounds.

.....

§1671. In cases of cruel treatment or habitual intoxication by
°
either party, the jury, in their discretion, may grant either a
.

total or partial divorce.
Grounds

for

*-"''§

ground which was held

vorce.

sufficient

may

be granted on any
in the English courts prior to

1672. Divorces from bed and board

4th May, 1784.
pondona-

If the adultery,
§1673.
°
•" desertion, cruel treatment, or intoxica'

tion, collusion, &c.

'

tion complained of shall have been occasioned

by the

collusion of

and with the intention of causing a divorce, or if the
party complaining was consenting thereto, or if both parties have
the parties,

been guilty of like conduct, or if there has been a voluntary condonation and cohabitation subsequent to the acts complained of,
and with notice thereof, then no divorce shall be granted and
hi all cases, the party sued may plead in defence the conduct of
the party suing, and the jury may, on an examination of the
;

hon
?ffury

whole
confessions

case, refuse a divorce.

§ 1674.

The

confessions of a party to acts of adultery or cruel

treatment, should be received with great caution, and

ported by corroborating circumstances, and

made with

if

unsup-

a view to

be evidence in the cause, should not be deemed sufficient to grant
a divorce.
Proceedings.

§

1675.

The

action for divorce shall be

as in ordinary suits, filed

and served

same
schedule.

process,

as in other cases, unless the

defendant be non-resident of this State,
perfected as prescribed in this

by petition and

Code

when

service shall be

in causes in equity.

The

rules of pleading shall obtain as in other causes at law.

In all suits for divorce, the party applying shall render
a schedule, on oath, of the property owned or possessed by the
parties at the time of the application
or at the time of separa§ 1676.

—
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—

have separated distinguishing the separate
estate of the wife, if there be any, which shall be filed with the
The
petition, or pending the suit, under the order of the court.
tion, if the parties

of property,

jury rendering the final verdict in the cause may provide permanent alimony for the wife, either from the corpus of the estate or
otherwise, according to the condition of the husband

source from which the property

came

and the

into the coverture.

§ 1677. After a separation, no transfer by the husband of any
of the property, except bona fide, in payment of pre-existing

Transfer
[
'

debts, shall pass the title so as to avoid the vesting thereof, ac-

cording to the final verdict of the jury in the cause.

The

§ 1678.

Verdict of

verdict of the jury shall specify the kind of di-

vorce granted, and the disposition to be

made

of the scheduled

property.

New

§1679.

New trials.

trials

may

be granted from verdicts on applica-

tions for divorce, as in other cases.
judgment or

§1680. The verdicts of juries disposing of the property in divorce cases shall be carried into effect by the courts, by entering

up such judgment
Chancery Courts

A

§ 1681.

conscien-

divorces,

pies.

or decree, or taking such other steps usual in

as will effectually

and

fully execute the same.

juror having conscientious scruples as to granting

incompetent to serve on such applications.

is

request of the complainant the court

may

At

the

inquire of the panel

touching such scruples.
§ 1682.

Effect of to-

its

A

total divorce annuls the

rendition, except

it

marriage from the time of
be for a cause rendering the marriage void

but in no case of divorce shall the issue be rendered
bastards, except in case of pregnancy of the wife at the time of
originally,

the marriage.
Second mar-

§1683. Unless the marriage was void originally, the offending party shall not be allowed to marry again during the life of
the other party, though a total divorce is granted; and in case of

such second marriage, the offending party shall be held guilty of
bigamy.
§ 1684.

Effectof par3
"

A divorce from bed and board authorizes neither party

marry; and if a sufficient provision for the maintenance of
the wife has been made by the verdict of the jury, the husband
The wife shall be a
shall not be liable for her future support.
and
property,
earnings
as
her
well
as
to
sole
as liberty, after
feme
a divorce from bed and board.
§ 1685. In all cases of divorce granted, the party not in default
to
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sna^

k<3

riage

;
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— Of Divorces, and how obtained.

minor children of the marhowever, in the exercise of a sound discretion,

entitled to the custody of the

the court,

may

look into

ties,

make

all

the circumstances, and, after hearing both par-

a different disposition of the children, withdrawing

them from the custody

of either or both parties,

and placing
by

them, if necessary, in the possession of guardians appointed
the ordinary.

The

court

may

exercise a similar discretion pend-

ing the libel for divorce.
Eenewedco-

§1686. Parties divorced from bed and board, on subsequent
reconciliation, may live together again as husband and wife, by
first filing

in the office of the

divorce was
tested
Mcjwtecu-

Ordinary of the county where the
agreement to that effect, at-

granted, their written

by the Ordinary.

§1687. In divorce cases proceeding ex parte, it is the duty of
the Judge to see that the grounds are legal, and sustained by proof,
or to appoint the Solicitor General, or
court, to discharge that

some other attorney of the

duty for him.

SECTION

III.

OF ALIMONY.
Section.

Section.
j

1688. Permanent and temporary.

I

1694. Husband's voluntary deed.

1695. Decree in equity.

1689. Proceedings to obtain.
j

1690. Discretion of Judge.

i

1696. Liability to third persons,

&c

1697. After alimony granted.

1691. Revision and enforcement.
j

1692. Merits not in issue.

1693. Permanent alimony

Permanent
temp °"
raVy.

§ 1688.

made

Alimony

!

—when gra

ted.

|

1698. Subsequent cohabitation.

1699. Interest of wife in husband's estate,

an allowance out of the husband's estate,

is

for the support of the wife,

when

living separate from him.

temporary or permanent.
§1689. Whenever an action for divorce,

It is either
Proceedings
to obtain.

at the instance of

pending, or a suit by the wife for permanent alimony, the wife may, at any regular term of the court in which the
same is pending, apply to the presiding Judge, by petition, for an
either party,

is

order granting to her temporary alimony pending the cause
after

hearing both parties, and evidence as to

ces of the parties,
shall grant

and

all

;

and,

the circumstan-

as to the fact of the marriage, the court

an order allowing such temporary alimony, including

expenses of litigation, as the condition of the husband and the
facts of the case

may

justify.
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Alimony.

proper provision the Judge shall Discretion
of Jud^c.
consider the peculiar necessities of the wife, growing out of the
pending litigation he may also consider any evidence of a sepa-

§1690. In

arriving;, at the

;

the wife, and

owned by

rate estate

if

such estate

is

ample, as

compared with the husband's, temporary alimony may be
§ 1691.

The order allowing alimony

,

.

i

shall be subject to revision
i»

i

refused.

i

•

1

i

•

itevisionand

-enforcement

any time, and may be enforced either by writ ot
fieri facias or by attachment for contempt against the person of
the husband. A failure to comply with the order shall not deprive the husband of his right either to prosecute or defend his

by the court

at

cause.

§1692. On applications for temporary alimony, the merits of Merits
the cause are not in issue, though the Judge, in fixing the amount
of alimony,

may

not

inquire into the cause and circumstances of the

separation rendering the alimony necessary, and in his discretion

may

refuse

it

altogether.

§1693. Permanent alimony
1,

is

...

granted in the following cases

of divorce as considered in the former section:
.

2,

:

Permanent

in cases of when

grant-

ed

where the wife, against her will, is either
abandoned or driven off by her husband.
§1691. In either of the two latter cases the husband may vol- Husband's
untarily, by deed, make an adequate provision for the support deed.
and maintenance of his wife, consistent with his means and her
former circumstances, which shall be a bar to her right to permanent alimony.
§ 1695. In the absence of such provision, on the application of Decree in
eqmty
the wife, a court of equity may, by decree, compel the husband
to such provision for the support of the wife and such minor chilvoluntary separation

;

3,

'

dren as

may be

in her custody, as indicated in the foregoing para-

graph.

§1696. Until such provision
or order of the court, the
for the

is

husband

made, voluntarily or by decree Liability
shall

board and support of the wife, and for

all

necessaries fur-

nished to her, or for the benefit of his children in her custody.

When

permanent alimony is granted the husband After aiiDJ
any debt or contract of the wife; on theed°
other hand he ceases to have any power to control her acquisitions by purchase, or descent, or gift, or otherwise and the property of the husband set apart for the support of the wife is not
§1697.

ceases to be liable for

;

subject to his debts or contracts so long as she lives.
§ 1698.

22

to

be liable to third persons before^T™

The subsequent voluntary cohabitation

of the husband
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Section
Subsequent
tions.

interest of
118

b^nVs^-

"

tate.

3.

— Of

Alimony.

and wife shall annul and set aside all provision made, either by
deed or decree, for permanent alimony. The rights of children
under any deed of separation or voluntary provision for alimony
shall not be affected thereby,
§ 1699. After permanent alimony granted, upon the death of
the husband the wife is not entitled to any farther interest in
his estate in her right as wife, but such permanent provision
be continued to her, or a portion of the estate equivalent
thereto shall be set apart to her.
shall

ARTICLE

II.

OF THE RIGHTS AND LIABILITIES OE HUSBAND AND WIFE
HEREIN OF DOWER.
Section.
1700.
1*701.

l

Husband

is

Section.
1712. Wife

head of family.

AND

—when

sole heir.

1713. Dower.

Marital rights.

How barred.

1102. Property given to wife, &o.

1714.

1703. Torts to wife.

1715. Election in case of bequest, &c.

1704. Acquisitions of wife.

17 1G. Election in ignorance.

1705. Agenc}r of wife.
1706. Liability of

husband

1717.
for necessaries

Dower

in several tracts.

1718. Dwelling-house.

1707. General agency of wife.

1719. Lien no bar.

1708. Free trader.

1720. Life estate in proceeds of sale.

1709. Survivorship.

1721. Or absolute estate in specified sum.

1710. Wife's equity.

1722. Paraphernalia.

1711.

Husband

1723. Wife

sole heir.

may

appear against husband.

In this State the husband is the head of the family,
and the wife is subject to him; her legal civil existence is merged
§ 1700.

Husband

is

head of
family.

in the husband, except so far as the law recognizes her separately, either for her

own

protection, or for her benefit, or for the

preservation of public order.
§ 1701.
Marital
rights.

Upon

marriage,

all

the real estate of the wife, and

the personalty in possession, or which

all

may

be reduced to possession by the husband during his lifetime, shall vest in and belong
absolutely to the husband, except that such property shall not

Exception.

be liable for the payment of any debt, default or contract of the

Wife's debts,

husband existing at the time of the marriage. The husband
shall be bound for the payment of the debts of the wife existing
time of the marriage, to the extent of the property received by her only, and the property received through the wife
at the

be liable for the payment thereof.
§1702. All property given to the wife during the coverture, or
acquired by her, shall vest in the husband, but any words in the
shall

Property
given to or
acquired by
wife.
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bequest indicating a wish for the personal enjoyment
thereof by the wife, such as a gift to the wife by name, shall
create a separate estate, therein for her, and in no case shall the

gift or

of the wife be

acquisitions

personal

subject

to

the

debts

by the wife during the
of the husband.
coverture and reduced into possession by the husband, shall
vest in him as property owned by the wife at the marriage, but
in like manner not subject to the then existing debts or contracts
Property inherited

of the husband.

§1703. If a tort be committed upon the person or reputation Torts to wifo
of the wife, the husband may recover therefor; if, however, the
wife
torts,

use.

living separate from the husband she may sue for such
and also torts to her children, and recover the same to her
In like manner, when separated from the husband, she of living separate from
,
„
...

is

may enforce

When

§1704.

made

contracts

,

.

in reference to her

living separate from her

and of her children

own

acquisitions, husband

husband the

acquisi-

Acquisitions

with her, shall be vested in s separate
from her
in the wife for her separate use, free from the debts, contracts or husband,
control of her husband, and at her death, intestate, the same
shall descend to her children, and if none, to her next of kin.

tions of a wife

The husband

living;
°

?

bound to support and maintain his Agency of
wife, and his consent shall be presumed to her agency in all pur- spect to nechases of necessaries, suitable to her condition and habits of life,
made for the use of herself and the family. This presumption
may be rebutted by proof.
§1706. The husband is bound for necessaries furnished to the Liability of
§ 1705.

wife,

when

is

separated from him, subject to the limitations herein-

before provided.

If the wife be living in adultery with another

man

is

the husband

not relieve

not liable

him from

;

necessaries

but notice by the husband shall

liability, if his

wife

is

separated from

him

by reason of his own misconduct; if she voluntarily abandons
him without sufficient provocation, notice by the husband shall
relieve him of all liability for necessaries furnished to her.
§ 1707. The wife may act as attorney and agent for the hus- General
band, but except in cases before mentioned proof of such
thority

must be made

§ 1708.

notice in

The

au-^ cyot

as in other cases.

by consent of her husband, evidenced by Free
a public gazette for one. month, may become a public or

free trader

contracts,

;

in

and

wife,

which event she

may

is

liable as a feme sole for all

enforce the same in her

cases the acquisitions of the wife

^

own name.

becomes her separate

her

In such
estate.

trader,

—
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Article
Survivorship.

2.— Of

the Rights and Liabilities of

Husband and

"Wife. &c.

§1709. Upon the death of the husband all the property of thewife, not reduced to actual possession by the husband, survives*
An assignment by the husband without her assent
to the wife.
shall not bar her rights.

§ 1710.

Wife's

The

wife's equity is her right to a reasonable provision

equity.

and her children out of such of her
property as has not been reduced into possession by the husband,,
and upon her application through a next friend, the Superior
Court, upon a full consideration of all the facts, and of any former settlement made, may settle such property upon her with
such limitations as the jury may decree. The husband may voluntarily, by deed, make the same settlement.
He cannot by an
for the support of herself

Husband
sole heir.

assignment for value defeat the equity.
§1711. Upon the death of the wife the husband is her sole
heir, and upon payment of her individual debts, if any, may takepossession thereof without administration.

If the husband be

insolvent the wife's equity shall survive to her children, if any.
Wife

—when

sole heir.

Dower

.

Upon the death of the husband, without lineal
dants, the w ife is his sole heir.
§ 1713. Dower is the right of a wife to an estate for life
§ 1712.

descen-

r

in one-

third of the lands, according to valuation, including the dwelling-

house (which

is

not to be valued unless in a town or city) of which

thehusb and was seized and possessed at the time of his death, or
to which the husband obtained title in right of his wife.
How

barred.

Dower may be barred
By provision made prior to

§ 1714.
1.

the marriage and accepted

by

the wife in lieu of dower.
2.

By

a provision

made by deed

or will,

and accepted by

the'

wife after the husband's death, expressly in lieu of dower, or
where the intention of the husband is plain and manifest that it
shall
3.

be in lieu of dower.

By

the election of the

widow within twelve months from

the grant of letters testamentary, or of administration on the
husband's estate, to take a child's part of the real estate in lieu
of dower.
4-.

By a

5.

By

apply for the dower for seven years from the
death of the husband.
title
6.

failure to

the wife's deed with her husband to lands to which the

came through

By

her.

the adultery of the wife unpardoned by the husband.

—
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&c.

in
husband by will <nves to his wife an interest in Election
cases of be
liis lands, her election of dower bars her oi that devise, but does quest in ii<m
of dower.
not deprive her of any interest in the personalty bequeathed to
Iier in the will, unless it is expressed to be in lieu of dower.

§
° 1715. If the

i

'

§ 1716.

An

election

by the widow

/?

Till
i

•

to take a child's part of the

realty in ignorance of the condition of the estate, or of any fact

material to her interest, shall not bar her right to dower

*

i

;

Election in
lg

Provid-

ed, the rights of third persons acting bona fide upon her election
shall not be disturbed or prejudiced.

husband dies seized of several distinct tracts Dower }n
of land lying in the same county, the widow may elect to take ^Ztlt
her entire dower in one body, and may select the tract or tracts
If a tract or body of land
-out of which her dower shall be laid.
is divided by county lines, the entire dower may be laid off in if divided by
county lines.
either county if several tracts lie in different counties, the dower
must be applied for and laid out in each county.
§ 1717. "Where the

'

•}

«/

>*

;

§ 1718.

The widow

is

entitled to the possession of the dwelling- Dweiun?-

house from the death of her husband, and before dower is assigned, and also, of the furniture therein, until her portion thereof is set apart by the appraisers as provided by this Code.
§ 1719. !No lien created by the husband in his life time, though Lien no bar.
^assented to by the wife, shall in any manner interfere with her
right to dower.

With the assent of the executor or administrator of the Life estate
the widow may elect a life estate in one-third part of the 5 Sie.

§ 1720.
•estate,

proceeds of the sales of the land, or any distinct tract or tracts
of land in lieu of the dower in such land.

In which event, such

by the executor or administrator under the direction of the Ordinary where
his returns are made, and the annual income thereof paid to the

third part of the proceeds of the sale shall be invested

widow during her

life.

§ 1721. AYith the assent of the executor or administrator of the es- Absolute

and the approval of the Ordinary, the widow may elect in lieu n'ed sum.
of her dower an amount in money to belong absolutely to her, to be
•estimated and determined by the commissioners appointed to assign
•dower, and whose report shall be subject to the same objections
as are admeasurements of dower in land.
Both before the Ordinary and on the return of the report of the commissioners, any
person interested in the question shall be allowed to become a^te&° n
party and be heard. The amount so awarded shall be paid in

es-

tate,

"
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preference to

all

Liabilities of

Husband and Wife,

&c.

other claims out of the proceeds of the sale of

the land.
§ 1722.

Parapherna-

The

wife's paraphernalia shall not

be subject to the

lia,

debts or contracts of the husband, and shall consist of the appa-

watch and ornaments suitable
articles of personalty as have
been given to her for her own use and comfort.
§ 1723. In all cases where the rights of the wife come in conflict
When the
petfagSnfft" with the interest of the husband she may appear in court by her
husband.
nex t fr i enc
j n a n other civil cases, except as to her separate
estate, she must appear by and with her husband, if living torel of herself

and her

to her condition in

|

children, her

life,

and

all

such

#

gether.

ARTICLE
OF MARRIAGE CONTRACTS

AND SETTLEMENTS.

Section.

Section.
1724. Marriage article or parol, &c.

1730. Executed in favor of volunteers,

1725. Voluntary execution, &c.

1731. Valuable consideration.

1726. Construction of contract.

1732. Wife feme

1727. Record of marriage contracts.

1733.

1728. Wife
]

Marriage

III.

may

force a record.

729. Appointing

and removing

When

sole,

&c.

sue and be sued.

1734. Minority of party to contract.
trustees.

1735. Sale to husband or trustee.

ar-

or parol
agreement.

ticle

Any

agreement between the parties to a marriage contemplating a future settlement upon the wife, whether by parol
or in writing, may be executed and enforced by a court of equity
at the instance of the wife at any time during the life of the hus§

1724.

band

Provided, always, that the rights of third persons, purchasers or creditors in good faith, and without notice are not
An agreement perfect in itself, and which
affected thereby.
needs no future conveyance to effect its purposes, is an executed
contract, and does not come under the definition of marriage
Voluntary

articles.

execution

§

and trust
d«eds.

Construction of contract.

;

1725.

may

The husband may

voluntarily execute such agreement,,

tees

any time during the coverture, either through trusor directly to his wife, convey any property to which he has

title

subject to the rights of prior purchasers or creditors without

or

he

at

notice.

§ 1726. Every marrriage contract in writing, made in contemplation of marriage, shall be liberally construed to carry into
effect the intention of

the parties, and no want of form or technical

—
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Contracts and Settlements.

expression shall invalidate the same.

Such contract must be

by at least two witnesses.
voluntary settle- Record of
Every marriage
§1727.
°
° contract, and every
marriage
ment made by the husband on the wife, whether in execution of contracts,
marriage articles or not, must be recorded in the office of the
attested

'

•'

.

.

Clerk of the Superior Court of the county of the residence of the
husband within three months after the execution thereof; on

comply with this provision, such contract or settlement
shall not be of any force or effect against a purchaser or creditor
or surety who, bona fide and without notice, may become such

failure to

before the actual recording of the same.

tlement

is

made

If such contract or set-

and the parties subsequently
the record must be made within three

in another State,

remove into this State,
months from such removal. If the settled property be in this
State, and the parties reside in another, then the record must be
made in the county where the property is, and within the time
specified above.

§ 1728. If the trustee or husband, having possession of such wife may

contract or settlement,

fails

same recorded, cord.
the Judge of the

or refuses to have the

the wife, or any friend of hers,

may

apply to

Superior Court, at any time, for an order compelling such record

and the trustee thus refusing,

after

demand,

responsible to his cestui que trust for all

reason of the failure to record
or her friend,
shall

when

shall be personally

damage sustained by

and such application of the wife

;

entered on the minutes of the Superior Court,

be a notice equivalent to the record of the marriage con-

tract or trust deed.
§ 1729.
j

./» }

wiie

s

The Judge
•

•!

domicil,

may,

of the Superior Court of the county of the Appointing
.

at

any time, upon

.

.

,i

petition, exercise the

and removing trustees

powers of a chancellor in appointing, or removing, or substituting trustees or granting any order for the protection of the trust
estate, exercising a wise discretion as to the terms on which such
appointment shall be made, or such order granted. The proceeding in each case shall be transmitted to the Clerk of the Superior Court, to be recorded in the book of the minutes of such
court, next to the minutes of the last term thereof.
§1730. Marriage contracts and post nuptial settlements will Wlien exe
be enforced at the instance of all persons in whose favor there v£ reoVvoi-"
are limitations of the estate.
Marriage articles will be executed unteers
only at the instance of persons coming within the scope of the
marriage consideration but when executed at their instance, the
.

-

;
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court

may

3.

— Of Marriage Contracts and Settlements.

execute also in favor of volunteers

volunteers, except the parties to the contract,

all

;

persons are

and the offspring

of the wife.
Valuable

§

consideration.

1731. Marriage

is

and the wife
upon her by marriage
Provided, that by such

a valuable consideration,

stands, as to property of the

husband

settled

contract, as other purchasers for value

;

contract the husband does not incapacitate himself from paying
his existing just debts.
Wife feme
sole as to

her separate

The wife is a feme
controlled by the settlement.
§ 1732.

her separate estate, unless

sole as to

Every

restriction

upon her power

estate.

in

it

must be complied with

;

may

but while the wife

contract,

she cannot bind her separate estate by any contract of surety-

nor by any assumption of the debts of her husband, and
any sale of her separate estate, made to a creditor of her husband

ship,

in extinguishment of his debts, shall be absolutely void.

When sue

§ 1733. If there

and be sued.

is

no

trustee, the wife

to her separate estate, as a feme sole

separate estate shall be responsible for
Minority of
party to
contract.

§ 1731.

trustee.

sue and be sued, as
all

such cases, the

all costs incurred.

of either party to marriage articles, or a

marriage contract, shall not invalidate
is of lawful age to contract marriage.

it

;

Provided, such party

§ 1735. ~No contract of sale of a wife as to her separate estate

Sale to hus-

band or

The minority

may

and in

•

with her husband or her trustee, shall be valid, unless the same
allowed by order of the Superior Court of the county of her

is

domicil.

CHAPTER

II.

OF PARENT AND CHILD.

Article

1.

Legitimate children.

Article

2.

Illegitimate children or bastards.

ARTICLE

I.

LEGITIMATE CHILDREN.
Section.

Section.
1*742.

Age

1*73*7.

Subsequent marriage.

1*743.

Parents' obligation.

1*738.

Legitimating by order of court

1*744. Parents'

1*739.

Adopting

1745. Mothers' rights.

1*740.

Objections

1*741.

Adoption of adult persons.

1136. Legitimate children.

a child.

by

relative.

of majority.

power

—how
by

1*746.

Cruel treatment

1*74*7.

Mutual protection.

lost.

parent.
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—Legitimate Children.

§1736. All children born in wedlock, or within the usual pe- Legitimate
children.
mi
The legitimacy ofx» a
riod of gestation thereafter, are legitimate.
•

child thus born

may be

disputed.

Where

•

possibility of access

except in cases of divorce from bed and board, the strong
presumption is in favor of legitimacy, and the proof should be clear

exists,

to establish the contrary.

If pregnancy existed at the time of

and a divorce is sought and obtained on that
ground, the child, though born in wedlock, is not legitimate.
§ 1737. The marriage of the mother and reputed father of an

the marriage,

subsequent

and the recognition of such child as his, shall
render the child legitimate and in such case, the child shall immediately take the surname of his father.
§1738. A father of an illegitimate child may render the same Legitimacy
ei
legitimate by petitioning the Superior or Inferior Court of the court.
county of his residence, setting forth the name, age and sex, of
such child, and also the name of the mother; and if he desires
the name changed, stating the new name and praying the legitimating of such child. Of this application the mother, if alive,
shall have notice.
Upon such application, presented and filed,
the court may pass an order declaring said child to be legitimate,
and capable of inheriting of the father in the same manner as if
born in lawful wedlock, and the name by which he or she shall
he known.
illegitimate child,

;

Any

§1739.
<der it

person desirous of adopting a child, so as to ren- Adopting a

capable of inheriting his estate,

may present

a like petition

an additional fact, the name of
the father, or if he be dead, or has abandoned his family, the
mother, and the consent of such father or mother to this act of
adoption and if the child has neither father or mother, then the
consent of no person shall be necessary to said adoption. It
shall be the duty of the court, upon being satisfied of the truth
<of the facts stated in the petition, and of the fact that such father
•or mother has notice of such application, and being further satisto the said court, setting forth, as

;

fied that such adoption will be to the interest of the child, to

pass an order declaring said child to be the adopted child of such
person, and capable of inheriting his estate, and also what shall

be the name of such child and thenceforward the relation between such person and the adopted child shall be, as to their legal rights and liabilities, the same as if the relation of parent of.
and child existed between them, except that the adopted father
.shall never inherit from the child; but to all other persons the
;

ec

—
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Article

1.

—Legitimate Children.

adopted child shall stand related as
had been taken.

if

§ 1740. It shall be the privilege of

objections

no such

act of adoption

any person related by blood

S
'

to such child, if there be
to such application,

and

no lather or mother, to

whether or not the same constitute a

determine, in its discretion,
Adopting of
miUiX persons.

Age

of

ma-

Parent's ob-

objections

file

the court, after hearing the same, shall

good reason for refusing the application.
§ 1741. Adult persons may be adopted in like manner, and have
their names changed, on giving consent to such adoption.
,

#

t

*

t

§1742. The age of legal majority in this State is twenty-one
years; until that age all persons are minors.
§1743. Until majority, it is the duty of the father to provide

maintenance, protection, and education of his child.
Parental
§ 1744. Until majority, the child remains tinder control of the
er~ (W
father, who is entitled to his services and the proceeds of his lafor the

E

This paternal power

bor.
1.

2.

is

lost

By
By

voluntary contract, releasing the right to a third person.

By

the failure of the father to provide necessaries for his

consenting to the adoption of the child by a third per-

son.
3.

child, or his

By

4.

own
5.

which consent

§

Mother's
rignts.

By

shall

his consent to the

sumes inconsistent
6.

his family.

his consent to the child's receiving the proceeds of his

labor,

By

abandonment of

be revocable at any time.

marriage of the child,

who

thus as-

responsibilities.

cruel treatment of the child.

V^' Upo n

the death of the father, the mother

is

entitled to

ne possession of the child until his arrival at such an age that
his education requires the guardian to take possession of him.
In cases of separation of the parents, or the subsequent marriage
-j-

of the survivor, the court,

upon writ

of habeas corpus,

may

ex-

ercise a discretion as to the possession of the child, looking solely

to his interest
cruel treat-

mentbypa-

and welfare.

§1746. Any person may apply to the Ordinary of the county,.
a e g| n g ^] ie crue l treatment of a child by his father, who shall
]i

cite the father to

at

answer the allegation

any time, hear evidence, and, in

dian of the person of such child,

;

and such Ordinary may,

his discretion, appoint a guar-

who

shall be entitled to the

possession of him.
Mutual pro-

§ 1747. Parents

and children may mutually protect each

other,.

tection.

and

justify the defence of the person or reputation of each other..

—
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AKTICLE

II.

ILLEGITIMATE CHILDREN OR BASTARDS.
Section.

Section.
1748. Bastards.

1751. Inheritance

1749. Father's obligations.

1752.

By

by

bastard.

legitimates from bastard.

1750. Mother's right.

§ 1748.

A

bastard

is

a child born out of wedlock,

and whose
Bastard.

parents do not subsequently intermarry, or a child the issue of
adulterous intercourse of the wife during wedlock.

§1749. The father of a bastard is bound to maintain him. Father B ob _
This obligation shall be good consideration to support a contract Kg"* 100
by him. He may voluntarily discharge this duty; if he fails or
,

-

refuses to do

§ 1750.

it

....

the law will compel him.

The mother

of a bastard

is

entitled to the possession of

the child, unless the father shall legitimate
ded.

him

Being the only recognized parent, she

as before provi-

may exercise

all

Mothers
rights.

the

paternal power.

have no inheritable blood except that given to
Tip pi tun
them by express law they may inherit from their mother and by bastard.
from each other, children of the same mother in the same manner as if legitimate. If a mother have both legitimate and illegitimate children, they shall inherit alike the estate of the mother.
If a bastard dies leaving no issue or widow, his mother, brothers
and sisters shall inherit his estate equally. In distributions under this law the children of a deceased bastard shall represent
§ 1751. Bastards

Til

Pft

;

the deceased parent.
§
° 1752. If a bastard dies intestate,J leaving
&

no widow or

'

descendant, or illegitimate
brother or
o
'

lineal D
_
Bylegiti-

brother or sister or mother, but shall leave a brother or sister of
legitimate blood, such brother or sister, or descendant of such
brother or

sister,

may

,

sister,7 or descendant of a mates from
illegitimates

inherit the estate of such intestate.
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CHAPTER
OF GUARDIAN

III.

AND WARD.

Article

1.

Guardians of minors.

Article

2.

Guardians of lunatics and

Article

3.

Guardians of free persons of

Article

4.

Foreign guardians.

ARTICLE

color.

I.

Section

1.

How

Section

2.

Their powers, duties and

Section

3.

Settlements, resignation and letters of dismission.

and by

whom

appointed.
liabilities.

SECTION
HOW AND BY WHOM
Section.

1*754.

I.

APPOINTED.

Section.

1753. Kinds of guardians.

Natural guardian.

1755. Testamentary guardian.
1756. Appointed

Kinds of
guardians.

idiots.

by widows.

1763.

Bond and

1764.

Taken

oath.

in vacation.

1765. Additional bond.
1766.

New

sureties.

1757. General guardian.

1767. Proceedings in case of misconduct.

1758. Of propeily of non-resident ward.

1768. Motion

1759. Mother-guardian.

1769. Revocation does not abate suit.

1760. Appointment of clerk or stranger.

1770. Suit on bond.

1761. Guardian of bastard.

1771.

1762. Notice of application.

1772. Guardian ad litem.

by

surety.

Removing proceedings,

§1753. Guardians of minors may be either
dians; 2, testamentary guardians; 3, guardia

&c.

natural guar
of person and

property, or either.
Natural
guardian.

The

§ 1754.

mother

is

demand
bond

father, if alive, is the natural

the natural guardian.

guardian

;

if

dead, the

The natural guardian cannot

or receive the property of the child until a guardian's

is filed

and accepted by the Ordinary of the county. If
fail or refuse to give bond and security the

such natural guardian

Ordinary
Testamentary guardian.

§ 1755.

may

appoint another guardian to recive such property.

Every father may by

will appoint guardians for the

persons, or property, or both, of his children,

and such guardians

bond and security, except in case of
waste committed or apprehended, or of property coming to the

shall not be required to give
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ward from sources other than the

father's will,

when

the Ordi-

nary shall require the same. If a testamentary guardian fails to
give bond as required, the Ordinary may dismiss him as guardian
and appoint another, or may appoint another guardian for the
property thus accruing. In all other respects a testamentary
guardian shall stand on the same footing with other guardians
appointed by the Ordinary.
§ 1756. The mother, if a widow, shall have the power by will Appointed
widows.
to appoint testamentary gurdians lor such children as have none,

-by

as to their persons,

from

and

as to such property as they

may

inherit

her.

§1757. The Ordinary of the county of the domicil of a minor General
having no guardian shall have the power of appointing a guardian of the person and property, or either, of such child. If the

ward be above the age

of fourteen years before a guardian

is

have the privilege of selecting a guardian,
and if such selection be judicious the Ordinary shall appoint
him. The ward having once exercised this privilege cannot do
so again, except upon cause shown for the removal of the first
appointed,

lie

shall

selection.

minor is non-resident, but has property in this of property
State, the Ordinary of the county where the property is may dent ward.
appoint a guardian, who shall have control only over such pro§ 1758. If a

perty.

§1759. In the appointment of guardians the widowed mother Motherhave the preference upon complying with the law. Upon^

shall

her marrying again the letters are revoked, though her husband

be responsible to the ward as guardian, if no other guardian
be appointed. Among collaterals applying for the guardianship,
the nearest of kin by blood, if otherwise unobjectionable, shall
shall

be preferred

—males being

however, in every case
its

circumstances, and

preferred to females.

may
if

The Ordinary,

exercise his discretion according to

necessary grant the letters to a stranger

in blood.

§1760. If there be no application for letters of guardianship, Appomtand a necessity for a guardian exists, the Ordinary, after giving clerk or
notice for thirty days,

may

vest such guardianship in the Clerk

of the Superior or Inferior Court of the county, or in any other

lit

whom

he shall deem
and proper, in his discretion, requiring bond and security as

person or persons residing in said county,
in other cases.
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§1761. The Ordinary

may

appoint a guardian for the person

and property of an illegitimate child in

deem
Notice of
application.

it

Kelations.

all cases

where he may

necessary.

guardian of a minor
application to be appointed
Every
-l-l
o
«/rr
under the age of fourteen years, other than the child of the applicant, shall be made to the Ordinary, and notice thereof given
8
v 1762.

by him

in

_

some public gazette of

this State at least thirty

before such letters shall be granted.

At

days

the regular term next

after the expiration of the notice the letters

may

be granted,

some other person, in the discretion Of
meantime
a temporary guardian may be apIn the
pointed under the same rules as apply to the appointment of
either to the applicant or

the court.

Bond and

temporary administrators.
§ 1763. Every guardian, appointed by the Ordinary, before
entering on the duties of his appointment, shall take before the
Ordinary an oath, or affirmation, well and truly to peform the
duties required of him as guardian, and faithfully to account
with his ward for his estate and shall also give bond with good
and sufficient security, to be approved by the Ordinary, in double
the amount of the supposed value of the property of the ward,
;

duty as guardian, such bond
substanshall be payable to the Ordinary and his successors.
tial compliance as to all matter of form shall be sufficient.
Taken in yathe bond may be
§1764. The taking of the oath and giving
c
cation.
,
done at any time in vacation, the appointment being made at a
regular term.
The bond when taken shall be recorded by the
e
Ordinary in a book to be kept by him for that purpose, and the
5>°rded.
for the faithful discharge of his

A

..

original kept of
Additional

No*

sure-

file

'

"

.

.

.

-,..

in his office.

any time

appointment other property shall
descend, or come, or be given, or otherwise accrue to the ward,
the Ordinary may require the guardian to give an additional
bond with security in double the amount of such property, and
on his failure to comply, the Ordinary may appoint a special
guardian for such property.
§ 1766. If one or more of the sureties on the guardian's bond
g 1765. If at

after

-ties.

shall die, or

become

insolvent, or

remove from

this State, or

from

become insufficient, the Ordinary may
motion, or at the instance of any relative of the ward,
require the guardian to give other and sufficient security, and on

other cause the security
of his

own

his failure so to

do in compliance with such order, the Court

;
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revoke his letters of guardianship, and appoint some other

person in his place.
§

1767. If the Ordinary knows, or

dian wastes, or in any

is

informed, that any guar"

7

•;

manner mismanages the property,

°

Proceedings
in case of

or does

misconduct.

not take due care of the maintenance and education of his ward
according to his circumstances, or refuses to
quired by law, or for any cause
shall cite such

is

make

returns as re-

unfit for the trust, the

Ordinary

guardian to answer to such charge at some regular

term of the court, when upon investigation of his actions, the
Ordinary may, in his discretion, revoke his letters or pass such
other order as in his judgment is expedient under the circumstances of each case.
§ 1768.

The

surety of any to
guardian on his bond, or

.

representative,

may

at

any time make complaint

if

,

dead, his

Motion by

surety.
A
Ordinary
.

to the

of any misconduct of his principal in the discharge of his trust,

or for any other reason show his desire to be relieved as surety,

thereupon the Ordinary shall

cite the

guardian to appear

regular term of the court, and show cause

why

at a

such surety shall

not be discharged and upon hearing the parties and their evidence, groceedingfc
the Ordinary may, at his discretion, pass an order discharging
;

such surety from

all

future liability, and requiring such guardian

new and sufficient security or be discharged from his trust
such new sureties shall be liable for past as well as future waste

to give

or misconduct of the guardian.

And such discharged surety shall

be relieved only from the time the
If

new

security

is

new

security shall be given, new sureties.

not given, and the guardian's trust

is

revoked,

the discharged surety shall be bound for a true accounting of

such guardian with the

new

guardian

The death

ground

is

appointed.

guardian, or his ward

if

no other

of a surety shall be a sufficient

from future

on application of
his representative and the granting the order.
In all cases where
letters of guardianship are revoked, the sureties on the bond are ties
for his discharge

liability

,_
-

guardian in relation to his trust up
to the time of his settlement with the new guardian or his ward.

liable for all the acts of the

§ 1769.

The revocation of letters

of guardianship shall not abate invocation

pending for or against the guardian, but the new guar- abatesnit.
dian shall be made a party by sci. fa. as in case of the death of a

any

suit

party.

§1770. Suit may be instituted against the guardian and Ms suit on
bond
sureties on his bond in the same action at the instance of the
ward, or a new guardian, or any other person interested, without
"
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And

suing the guardian.

first

Relations.

if

the guardian

is

beyond the

jurisdiction of the court, or places himself in the position of a

debtor, liable to attachment, or

is

dead, and his estate unrepre-

sented, suit may be commenced against the sureties alone Proyided^ that the fi. fa. issued upon a judgment obtained against
;

Froviso.

the guardian and his sureties shall not be levied on the property
of the sureties until a return of nulla bona as to the guardian,
unless the property of the sureties

county.

any
s

to°a
county.

suit against him.

A guardian

whose residence is, or by removal or otherw^ se becomes, in a different county from that of his appointment,
ma y }iave the privilege of removing the trust to the jurisdiction,
of the Ordinary of his own county, by first giving bond and good
security to such Ordinary, as if first appointed by him, and filing
a certificate of such fact with the Ordinary by whom he was appointed.
He shall also obtain from such Ordinary an exemplification of all the records concerning his guardianship, and of the
order passed transferring the same to the county of his residence,
which exemplification shall be filed with, and recorded by the
Ordinary of said county, who shall then have the same jurisdic§

Eemovin-

no£

being removed from the

tary act, the judgment against the sureties shall be conclusive in

judgjnent

C

is

If the failure to sue the guardian arose from his volun-

1771.

tion over such guardian, as if
ties

upon such guardian's

misconduct.

The

appointed by him.

The

sure-

bond shall be liable only for past
upon the new bond shall be liable for

first

Liability of
sureties.

first

sureties

both past and future misconduct.
§
° 1772.

„
a
Guardian ad
.

litem.

Whenever

a

minor

is

j

n g |n

ail

any

litigation *pend°
guardian, or his inter-

interested in

"'

'

#

y court in

this State,

and has no

est is adverse to that of his guardian,

to appoint a guardian

ad

"

'

such court shall have power

litem for such minor, which guardian

be responsible to such minor for his conduct in connection
with such litigation in the same manner as if he were a regularly
shall

qualified guardian.
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Guardians.

II.

THE POWERS, DUTIES AND LIABILITIES OF GUARDIANS.
Section.

Section.
1773.

Power

1782.

of guardian.

Amount

together.

1783. Cultivating plantations, &c.

1774. Returns.
1775.

Working them

of expenditure.

1784. Investment in stocks.

1776. Binding out indigent persons.

1785. Commissions.

1777. Ill-treatment.

1786. If there be

1778. Failing to

make

returns.

two guardians.

1787. Sureties bound, &c.

1779. Sales.

1788. Contracts

1780. Renting of lands.

1789.

May

by guardian.

appoint attorney in

fact.

1781. Hiring of slaves.

§ 1773.
is

The power

ward Power of

of the guardian over the person of his

the same with the father over his child, the guardian standing s

uardian

-

and in like manner it is the duty of the guardian His duty.
to protect and maintain, and, according to the circumstances of
in his place

;

the ward, to educate him.

Every guardian, within twelve months after his ap- Returns.
pointment, and by the first Monday in July in every year thereafter, shall make a return to the Ordinary under oath, making an
accurate exhibit of all the property of his ward received by him
up to that time and since his last return, together with an account current of his receipts and expenditures, accompanied with
the vouchers for the same, and any other matter connected with
the said property, which said return shall be examined by the
Ordinary, and, if found correct, shall be allowed by him and entered of record with the vouchers and the judgment thus rendered by the Ordinary shall be prima facie evidence of the cor§ 1774.

;

rectness of said return in favor of said guardian.

If the guardian

have removed beyond the limits of this State, the oath of
be sufficient to verify the return.
§1775. Every guardian shall be allowed all reasonable dis- Amount of
expenditure.
t
n
bursements and expenses suitable to the circumstances ot the orphan committed to his care. But the expenses of maintenance
and education must not exceed the annual profits of the estate,
except by the approval of the Ordinary previously granted. The
Ordinary may, in his discretion, allow the corpus of the estate,
in whole or in part, to be used for the education of the ward.
§1776. If the annual profits of the estate of any orphan, with BindinVout*
or without a guardian, is not sufficient for his education andpnaS
maintenance, it shall be the duty of the Ordinary forthwith to
shall

his surety shall

.iii.

-,

^

11

23
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bind out such orphan for the whole, or such part of the time of
his minority as to him shall seem best, and on such conditions as

most promote the interest of such orphan, in all cases requiring that such orphan shall be allowed to attend the nearest
school, where education is free to him, at least three months in
will

the year.
Ill-treat-

ment.

be the duty of the Ordinary, and of the guardian of such orphan, to be informed as to his treatment, and on
complaint of ill-usage or any condition broken, the Ordinary
§ 1777. It shall

bind such orphan to some other person.
§ 1778. The Ordinary shall keep a docket of all the guardians
liable to make returns to him, and upon the failure of any one to
shall

Failing to

make

re-

turns.

do so by the time required by law, he shall cite the said guardian to appear and show the reason for his delay and every
guardian who shall fail or refuse to make his return before the
end of the year, shall receive no commission or compensation for
;

Sales.

any service done during that year, unless by special order of the
Court of Ordinary exonerating him from all blame.
§ 1779. All sales of any portion of the property of the ward,
shall be made under the direction of the Ordinary, and under the
same rules and restrictions as are prescribed for sales by administrators of estates.

Kentinj of

§ 1780.

Every renting of lands of an orphan, unless by

special

lands.

order of the Ordinary, shall be in public to the highest bidder,

Hiring of

and under the same rules as Sheriff sales, except that credit may
be given on good security.
§1781. Guardians, under an order from the Ordinary, may
exercise a sound discretion in hiring the slaves of their wards,
either publicly or privately, as may be most conducive to the
safety and comfort of the slaves and the permanent interest of

slaves.

the ward.
Working
them together.

under a

§ 1782. Guardians,

like order,

or a portion of them, together, and have

may keep

such slaves,

them employed

agricultural or other operations as such guardians

in such

may deem

manifestly expedient.
Cultivation

and purchasing
plantation.

§ 1783.

When

it is

manifestly expedient, guardians

plantations of their wards to be
benefit,

wards in lands

may

for the

cause

cultivated for their

and when not possessed of lands, under a

the court, guardians

vided.

managed and

may

like order of

invest a portion of the funds of their

purpose of cultivation as hereinbefore pro-
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Any
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guardian, in his discretion,

in his

hands in

stocks,

may

any

fundsinvestment

bonds or other securities issued

In every such case his return

this State.

invest

set forth the

shall

time of such purchase, the price paid and the name of the person
from whom purchased. All such investments shall be free from
taxation during the minority of the ward for whom they are
held.

§1785. Guardians shall be allowed the same commissions forcommisreceiving and paying out the estate of their wards as are allowed

Extra compensation and traveling expenses
shall be allowed to them upon the same principles as to administrators.
When the guardian keeps together and works the
slaves of a ward, the court shall allow him a reasonable compensation for such services, taking into consideration the commissions
to administrators.

he

may

receive.

§1786. If the guardian resigns or dies, or is removed under if there bo
iar
any circumstances, no commissions shall be allowed for turning dTa°n?

new

over the estate to a

guardian, or to the

same and where a guardian
or gross mismanagement, no commissions
any of his services.

receiving the

;

is

new guardian
removed

shall

for

for

waste

be allowed for

§1787. If the appointment of a guardian for any cause

is

de-

clared void, his sureties shall nevertheless be responsible on the

bond

for

Sure ties

bound,&c

'

any property which may have been received by him by

virtue or reason of his appointment.
§ 1788.

The guardian cannot borrow money and bind his ward contracts
ar
nor can he, by any contract other than those specially dfaS!
~

therefor,

allowed by law, bind his ward's property, or create any lien
thereon.

§1789. The guardian may appoinc an attorney in fact to act Mft y appoint
attornejr
for him where he is unable to act himself, and he and his sure-

ties

are

bound

sonal deed.

for the acts of such attorney as if

it

were

his per-

m

.
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III.

SETTLEMENTS OF GUARDIANS, RESIGNATION AND LETTERS DISMISSORY.
Sectiox.

Section.
1790. Settlements before the Ordinary.
1791.

1792.

*

At the instance of the guardian,
Duty of the court.

1*797.

Einal receipts.

1798. Right of

ward

to re-open. &c.

j

j

1799. Resignation of guardian.
1800. Letters of dismission.

1793. Continuance.
j

1801. Disposition of

1794. Proceedings.

mone}

r
,

&c, in hand.

j

1795.

Power

of the Ordinary.

1802.

Ward

dying, &c.

1796. Enforcement of decision.
*

6

SeOrdinar>

A

ward, on arriving at majority, or marrying a man o*T
fiill &ge, or a new guardian legally appointed, may apply to the
Ordinary for an order requiring the guardian to appear and sub§ 1790.

Settle-

'

mit to a settlement of his accounts
as other citations,

At instance
egua "

dian.

such citation shall be served

shall be returnable

to a regular

term of

If the guardian fails or refuses to appear as cited, the

the court.
court

and

;

may

proceed ex parte.

§1791. The guardian shall, in like manner, be allowed
his ward, or a new guardian to appear and be present at

to cite

a set-

tlement of his account.
Duty

of tue

§1792.

Upon

ceed to examine

the return of such citation, the court shall proall

to hear all evidence

and

to

make

a

the returns and accounts of such guardian

which may be produced by either party;
and final settlement between such guar-

full, fair

dian and his ward, making a
Continuance

;

§1793. The court

may

full

record of such iinal settlement.

allow such continn an ces as the princi-

ples of justice require.
Proceedings.

§ 1794.

Such other proceedings may be had

in the case as are

usual in other causes in said court.
Power of ordinary.

§1795. It shall be in the power of the Ordinary to order any
property in the hands of the guardian to be delivered to the ward

new guardian, and also to issue an execution for any balance of money found due by the guardian to the ward. If the
or the

ward does not appear, the court may pass an order

stating the

balance found due from the guardian, which balance shall not
bear interest from that date until demanded by the ward or-

new
Enforcecision.

§

guardian.

1796. If the guardian shall

ward the property
court, the

fail

or refuse to deliver to the

in his hands, ordered to be delivered

Ordinary shall have power to attach him

by the

for contempt,

•

—
•

PT.

2
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he shall comply with
such order, such proceedings to be had in the issuing of such attachment as are usual in courts of equity.
§ 1797. Any guardian, by having his final receipt from his

•and imprison

him

in the

common

jail until

by a Judge, Justice of the Peace, or Notary Publie, may cause the same to be recorded by the Clerk of the Superior Court of the county of his residence, and the original, or a
copy thereof, shall be admitted in evidence, on the same terms as

ward

Final receip 8

attested

registered deeds.

No

§ 1798.

final

settlement

made between the guardian and Right of
Wtird. to TQ"

ward

shall bar the

ward, at any time within four years thereafter,
'

,;

.

^xom
it is

of

open settiement.

calling the guardian to a settlement of his accounts, unless

same was made after a full exhibit
the guardian's accounts, and with a full knowledge by the

made

all

ward of

to appear that the

his legal rights.

Any

§1799.
,

guardian who, from age, infirmity, removal from
,

,

,.

.

.

•

Resignation
of guardian.

-I

the county, or for any other cause, desires to resign his trust as
such,

may

apply to the Ordinary having jurisdiction of the trust,

setting forth the reasons therefor, and also the

name

some

of

suitable person willing to accept the trust, whereupon the Ordinary shall cite such person, and also the nearest of kin of such
ward, to appear at the next term of said court, and if the Ordinary shall be satisfied that such change of guardians will not be

detrimental to the interest of the ward, and no good cause

shown

is

he shall grant the prayer of the applicant, discharging him from his trust on the following condition, viz that n
° °
Condition.
he shall, forthwith, deliver all property and pay all money held
against

it,

:

•

by him

upon a fair settlement of his accounts,
and upon the filing of the evidence of such set-

as such guardian,

to his successor

;

tlement, and the receipt in full of his successor, the guardian

The ward

shall be discharged from his said trust.
privilege, within five years after he

shall

have the

comes of age, to re-open such

settlement and call for an account.

may be

granted by the Ordinary

his compliance

with the following pro-

§ 1800. Letters of dismission
i;o

any guardian, upon

Tisions
1.

:

An

application in writing, setting forth his full discharge of

the duties of his
2.

An

trust.

examination of his accounts and vouchers by the Ordi-

nary, to verify the truth of the petition.
3.

The

publication of such application for forty days, in the

Letters of
dlsmlss

w
2.— CHAP. 3.—AET.
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public gazette where the legal notices of the Ordinamte office
are usually published.
4.

•

The examination

of any objections

the Ordinary that the ward
Disposition

n

,§1801. If

shall

it

is

tiled,

and the proof

to

of age.

«>

appear that such guardian has in his hands

money, property, or effects of his ward, the Ordinary may
cause the same, if money, to be deposited in some solvent bank,
and if other property, to be delivered to some proper person to
be appointed by the Ordinary, under such restrictions as he may
deem best for the preservation of the property, and then grant
the letters dismissory; or the Ordinary may, if he sees proper,

&c™in hand. &J1 J

pass an order requiring the guardian to retain the funds in his

own hands

an interest not exceeding four per
his sureties being still responsible therefor,
at

When a ward

annum,

cent, per

pending his minority,.
Hiactas the guardian shall proceed to distribute his estate in the same
admimstramanner as [f ] ie }iac[ Deen appointed administrator upon such estate, and the sureties on his bond shall be responsible for his
faithful administration and distribution of such estate.
ward

dying,

§ 1802.

shall die intestate,

ARTICLE

II.

GUARDIANS OF LUNATICS AND IDIOTS AND PERSONS NON COMPOS
MENTIS.
Section.

Section.

1803. Guardian

—

for

whom

1804. Oath and bond.
1805. Wife

For whom

may^?
poiated.

V

may

appointed.

Powers, &c.

be guardian.

1812. Issue
,1813.

—how made and

tried.

Other provisions as gen'l

guardian.,.

1814. Confining ward.

1806. Proceeding to obtain commission.

1815. Proceedings to confine him, &c.

1807. Return and appointment.

1816. Insane slave or free person of color.

1808. Appeal.

1817. Proceedings by third person, &c.

1809. Second application.

1818.

1810. Witnesses.

1819. Jail fees

1811. Proceedings to end a commission.

1820. Costs.

Duty and power of the

—how

court.

collected.

§1803. The Ordinaries of the several counties of this State
Idiots,
a PP omt guardians for .the following persons, viz

may

:

and insane persons, and deaf and dumb persons when
incapable of managing their estates, habitual drunkards, and
persons imbecile from old age or other cause, and incapable of
managing their estates.
§ 1804. Guardians so appointed shall take the same oath and
give a like bond with guardians of minors, and their powers^
lunatics

4)

mw
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Lunatics, Idiots, &c.

and
and liabilities, shall be the same and be exercised under- oath
Bond, Powra and Du
the same rules and regulations.
tics.

duties,"

-

f.

§1805. The wife shall, in all cases, be entitled to the prefer- We mayb0
Lniardlftn
ence to the appointment as guardian, and her bond and all acts
as guardian shall be held and construed as if she were a feme
-

r

sole.

§1806. Upon the petition of any person on oath, setting fcifb proceedings
that another is liable to have a guardian appointed under the comm'iRsion.
provisions of this Article, the Ordinary, upon proof that ten
days' notice of such application has been given to the three nearest adult relatives of such person, or that there is no such rela* tive within this State, shall issue a commission directed to any
eighteen discreet and proper persons, one of whom shall be a
.

physician, requiring

any twelve of them, including the physi-

examine by inspection the person for whom guardianship is sought, and to hear and examine witnesses, on oath if
necessary, as to his condition and capacity to manage his estate,
and to make return of such examination and inquiry to the said
Ordinary, specifying in such return under which of said classes
they find the said person to come. Such commissioners shall first
be sworn by a Justice of the Peace "well and truly to execute
the said commission to the best of thjeir skill and ability," which
oath shall be returned with their verdict.
§1807. Upon such return finding the person to be as alleged Ketnm and
app01
in the petition, or within either of said classes, the Ordinary shall
cian, to

i

appoint a guardian for him.

§1808. The applicants for a commission, or the person for Appeal
whom the guardianship is sought, or any friend or relative for

him

with the return of the committee, may upon
costs and giving bond and security for all future costs

dissatisfied

paying all
and damages, within four days after the report has been acted
on by the Ordinary enter an appeal to the Superior Court of the
county where the issue shall be submitted to a special jury,
selected as in other cases

Ordinary

shall act as

;

but the guardian appointed by the

such pending the litigation.

When

one application for guardianship under this
upon the merits, the Ordinary shall not issue a
second commission, unless the petition is verified by at least
§1809.

Guardian ad

article has failed

three respectable disinterested neighbors, in addition to the oath

of the applicant.

§1810. The Ordinary

may

issue subpoenas for witnesses to

second ap-
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— Guardians of Lunatics,

Idiots, &c.

appear before the commission thus appointed, and on their failure to appear the Ordinary may take the same steps to compel
attendance as

if

Any

Proceedings

§ 1811.

commission,

this article,

the proceeding was before his court.

person, for

upon

whom

a guardian

restoration to sanity

is

appointed under

and capacity, may person-

by
and praying the revocation of such guardianship. Upon such
petition the Ordinary may examine into the truth thereof, and if
satisfied of its truth, and the guardian consenting thereto, the
Ordinary shall grant the prayer and order the guardian forthwith
to deliver over to such person his property, money and effects,
attorney, petition the Ordinary, setting forth the fact

ally, or

issue—how

made and

§ 1812. If the

Ordinary

is

petition, or the guardian, or

not satisfied as to the truth of the

any

relative of the applicant objects

to the revocation of the letters, the Ordinary shall require the

Sheriff to

summon

eighteen men, competent to serve as jurors, to

appear before said Ordinary on a day specified, any twelve of

whom

being duly sworn, shall constitute a jury before

shall be tried the issue as to the truth of the application,

verdict affirming

and order above
other pro•visions

same

as general

Confining

its

whom
upon a

truth the Ordinary shall grant the pray el-

specified.

§1813. All the provisions made in this Code as to the

settle-

ments of guardians of minors, their resignation, letters of dismission, and distribution of the estate of deceased wards, shall
apply to guardians appointed under this article.
§1814. Guardians of insane persons are authorized to confine
them, or place them in the asylum,
either for their

own

if

such a course

is

necessary

protection or the safety of others; and a

guardian wilfully failing to take such precaution with his ward
shall be responsible for injuries inflicted on others by such ward.
Proceedings

Mmatint
tMrTpersons

Where

an insane person, or
the guardian on notice refuses or fails to confine his ward, and any
person apprehends an injury to himself or his property from such
§ 1815.

there

is

no guardian

for

insane person, on complaint on oath to any one of the Justices of
the Inferior Court of the county, a warrant shall issue, as in

him
upon

criminal cases, for the arrest of such insane person, to bring
before the Inferior Court on a day specified

;

and said court

an investigation of the facts may either commit such person to
the lunatic asylum under the regulations specified therefor, or
commit him to the common jail or accept of a bond from his
In
friends for his good behavior, according to their discretion.
all

such cases the expenses of such confinement shall be paid by
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the estate of such insane person,

if

any, and
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Idiots, &c.

if not,

out of the

costs.

county funds.
If a slave or free person
§1816.
of color be insane,
w
x
7

it

shall

ne 8lave
be In8
?
or free per-

the duty of the owner, or guardian, to take care of and confine

8onofcolor

-

and such owner, or guardian, shall be responany injury accruing to third persons from such insane
slave or free person of color, in all cases where the owner or

him,

necessary

if

;

sible for

guardian has wilfully neglected or failed to take the proper steps
for confining him.
§

1817.

Upon complaint on

oath of any person to a Justice of Proceedings

the Inferior Court that such slave or free person of color

ning at large, and
lic, lie

shall issue a

is

is

run-

sons tor ar-

a public nuisance, or dangerous to the pub-

warrant returnable before the Justices of said

court on a day specified, for the arrest of such slave or free per-

son of color, and at the same time require the

officer arresting to

give at least five days' notice of the time for the investigation of

the matter to the master or guardian,

he resides in the county.
§ 1818. At the time specified the Justices of the Inferior Court Dutyand
ofthe
shall examine into the facts, and in their discretion may commit
r^
the alleged insane person to the common jail of the county, or
take bond from the owner or guardian, with security, in the sum
if

^

hundred

•of five

dollars,

conditioned for the keeping of sueh

insane person in close and safe custody.
it

shall

ment

On

Bond

.

breach of such bond

be forfeited, and recovery had by scire facias and judg-

in the Inferior Court.

§1819. If committed to jail the sum of ten dollars per month Jail fees _
01
shall be allowed to the jailor for keeping such insane person, and J^cTed
*

.at

the end of each

month the

the jailor, under oath,

dian for

all

may issue

on the application of
&fi. fa. against the owner or guarsaid court,

arrearages for said dieting.

§1820. The costs of the entire proceeding, if sustained, shall
be paid by the owner or guardian, if the free person of color has
property and the court

may

Co3ts

fa. to issue for the same.
Fi. fas. against the guardian under this law shall be levied only collection.
on the property of the free person of color, and on the return of
order a

no property on smjjl. fa., either

fi.

for costs or dieting, against the

•owner or guardian, the amount of the same shall be paid out of
the funds of the county.

••
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— Guardians of Free
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ARTICLE

III.

GUARDIANS OF FREE PERSONS OF COLOR.
Section.

Section.
1821.

How

1822. Choice of

Judgments vs. guardians.
May hold any property but

1828.

appointed.

ward over

1829.

fourteen.

1824. Binding out wards.

1831.

Lands—how sold.
May make a will

Revoked by ill-treatment.
1826. Powers and duties.

1832.

Removal of guardian.

1823. Guardians of those under fourteen.

1825.

1830.

slaves.

1833. Commissions.

1827. Credit to ward.

§ 1821. Guardians of free persons of color shall be appointed
by the Ordinary at any regular term of his court, upon the

How appointed.

written application of any such person of color residing in the
county.
Choice of

ward over
fourteen.

§ 1822.

The

choice of the applicant, if over fourteen years of

Provided, the written consent of such person to such appointment be filed, and the court
is satisfied that such appointment is judicious for the ward and
age, shall control the appointment;

the public.
Guardians
of those un-

der fourteen,

§1823. Free persons of color under fourteen years of age shall
be held and considered the wards of the guardian of theirmother, until for good cause shown by any person, the Ordinary
shall see proper to appoint another guardian for them, and such
guardianship shall continue after their arrival at that age, until
another

Binding out
wards.

is

appointed for them.

§1824. The Ordinary
bind out to some

shall

have power in his discretion to

and proper person, all free persons of color
between the ages of five and twenty-one years, if it shall appear
to him upon investigation, and after notice to the guardian, if
any, that such persons are not being raised in a proper manner. In
all such cases the court shall require bond with ample security from
the person to

fit

whom

such person of color

is

bound, conditioned

maintenance and protection and good treatment of such
person, and that he will not remove him to reside out of the
county, and to discharge him from his service at the age of twentyone years.

for the

Revoked
ill-treat-

ment.

for

§ 1825. Upon complaint made by such indented servant, or anyone in his behalf, the court may at any time, for a breach of said

As
As

to registry of free persons of color, see Part
to insane free persons of color, see Part

2,

2,

Title

Title

2,

1,

Chapter

Chapter

3,

1,

Art.

Art.
2.

3.
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©f Free Persons of Color.

bond, revoke the order, and contract and bind the said person of
color

tdWbme other

person.

§1826. Guardians of free persons of color, as to the managen t "•
ment of their persons or estates, are vested with all the powers

-I'-ini

and authority, and are subject to the same

They

dians of minors.

shall

make

liabilities

Power and
duties.

with guar-

returns as other guardians,

Contracts.

same regulations. Through his guardian
person of color must contract and be contracted with,

and be subject
the free

to the

sue and be sued.
§ 1827. Credit shall not be given to

any

free person of color,
.

,

credit to
ward.

except upon the written order of the guardian, or unless subse-

quently ratified by him.

§1828. Judgments against guardians of free persons of color, Judgments
** guardian.
i
-n ?.
n i
as such, shall bind only the property of the ward, and upon a rei

-.

-i

i-i

i

turn of " no property," the Ordinary

such terms as he

may

may

bind out such ward on

ward

hired,

think proper to pay the said debt.

§ 1829. Free persons of color, through their guardians, may ac- May hold
quire and hold real estate and personalty (except slaves,) in this but slaves.

State.

Any

attempt directly or indirectly by trust or otherwise

to secure the legal, equitable or

any

beneficial interest in slaves

and the whole title to such
slave shall be forfeited to the State, to be recovered by the es- ^
Escheat
cheator of the county, one-half to the informer, and the other to 8,aTe8

to a free person of color, shall be void,

.

"

of

«/

-

the Educational

Fund

of the county.

§1830. Guardians of free persons of color shall convey the Land6_hOW
8old
real estate of their wards only under an order of the Ordinary of
the county, to be granted under the same regulations as for the
*

sale of real estate of minors,

and the proceeds

to be invested

under the order of said court.
§1831. Free persons of color shall have the privilege of
posing by

will,

written or parol, of such property as they

have at their death.
distribute the

ed wife a

same

If they die intestate, the guardian shall

to their lineal descendants, giving the reput-

child's part.
-F

If

no wife or

lineal descendant,'

the brothers and sisters of the intestate.
ters,

dis- Maymake s

may wllL

If no brothers

then to be escheated and paid to the county

then to^.
Distribution
.

and

.,

sis- ofe8tate

.

-

for educational

purposes.

§1832. The Ordinary may, at his discretion, at any time, re- Kemovai
guar
move a guardian of a free person of color at the request of such
free person of color, and may demand a bond and security for Bond.

©f.

,

:
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of Free Persons of Color.

3.— Guardians

on appointment or

fidelity in the trust, either

at

any subsequent

time.
shall receive for their services the

guardians
Such °

8 1833.

"Commissions.

same

n

.

oi minors.

compensation as guardians

ARTICLE

IY.

FOREIGN" GUARDIANS.
Section.

Section.
1834. Foreign guardian

Sa y

recoTer

property,

recover, &c.

1837. Receipt.

1835. Order of Ordinary.

1838. Enforcing order.

1836. Discretion of Ordinary.

1839.

§ 1834.

Foreign
a d

may

When

in another State

h an( j s

Removal of guardian and ward,

a minor, idiot, lunatic or insane person resides

and by any reason

entitled to property in the

is

f ail y executor, administrator, trustee or

this State,

&c.

and there

is

no

sufficient reason

guardian within

why

such property

should not be transferred to a guardian appointed under the laws
of such other State, the

manner
1. The

Bond.

same may be done

foreign guardian shall give

the proper authority in his

own

in the following

bond with good security

to

State for the faithful execution

of such guardianship, in double the

amount of the value of the
sum in which he may

property in this State, over and above the

be bound for the guardianship of property then in that State.
2. He shall produce to the Ordinary, to whose court such exExempiincaecutor, administrator, trustee or guardian

is

bound

turns, an exemplification, authenticated as required

make

to

re-

by the Act

of Congress, showing that he has complied with the above condition,

and having

also the certificate of the proper officer as to the

sufficiency of the security to his bond.
3.

Notice.

He

shall give

trator, trustee or

§1835.

order of
r

mary
*

may

to such executor, adminis-

guardian of such intended application.

Upon compliance with

order the transfer of

guardian, and
objections.

twenty days' notice

may

all

these conditions, the Ordinary

of such ward's estate to the foreign

order the sale of any real estate

if

necessary

with such foreign guardian. If there exists any
reason why such estate or any portion of it should not be removed from this State, the Ordinary may hear any one interested in

f° r settlement

the question and refuse the order in his discretion.
Discretion
of Ordinary.

§ 1836. The exemplification
and certificate produced
by
the
J
*
r
?
foreign guardian shall not be conclusive, but the court may hear
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evidence as to the fitness and competency of the guardian for his
trust or the sufficiency of his securit}7

,

or

any other matter or

thing going to show the impropriety of granting the order asked

Ordinary may refuse such order.
§1837. The receipt of the foreign guardian under such order i> ec eipt.
shall be a sufficient voucher for the trustee in Georgia.
for,

and

in his discretion the

The

§ 1838.

court

may

enforce such order in the same

manner Enforcin

provided in cases of settlements made with guardians, and the
foreign guardian, after such order, may sue for the property of his
as

ward

in the possession of

any person

in

order

-

any court of law or equity

in this State.

any guardian appointed in this State shall desire to Ee
f
*
remove to another State and carry his ward w ith him, before re- SS^™
m aru, etc.
moving the person or property of his ward, he shall, in the proper
court of his intended domicil, first comply with all the conditions
required in the preceding sections of a foreign guardian, and obtain the order of the Ordinary consenting to such removal.
§ 1839. If

,

T

1

'

'J

CHAPTER IV.
MASTER AND SERVANT.
Article

1.

Indented servants and apprentices

Article

2.

Laborers in factories.

ARTICLE

I.

indented servants and apprentices.
Section.

Section.

Power

1840. Indenture of service.

1844.

1841. Right of master.

1845. Proceedings against master.

1842. Right of servant.

1846. Action b} r master.

of master.

1843. Binding apprentice.

§ 1840.

Any

person of

full

may

age

bind himself for a valua-

ble consideration to any citizen of this State for a limited

Indenture

num- 6ervice

-

Provided, the contract is in
writing, acknowledged before the Inferior Court of the county
in open court, and by them ordered to be recorded.
§1841. The master shall be entitled to his reasonable labor E1(rht of
under his direction, and shall have a right of action against any master
other person w ho with notice shall employ such servant. If the
ber of years, not exceeding five

;

-

T

.

.
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Damages.

1.

—Indented Servants and Apprentices.

indented servant shall have been imported by the master, he shall
recover damages at least equal to double the amount per month

which such indented person contracted to serve.
§ 1842. Such indented person is entitled to maintenance, protection and humane treatment, and upon proof to the court before whom the contract was acknowledged that he is denied either
for

Eights of
servants.

of them, or the consideration of his indenture, the court shall
pass an order declaring the indenture revoked and annulled.
§ 1843.

Binding apprentice.

Any father, or

mother

if

the father be dead, or the child

be illegitimate, may, by written contract, bind his or her minor
child to a citizen of this State as an apprentice for a limited number of years, or until arrival at twenty-one years of age, which
contract shall be witnessed as deeds to land, and shall be recorded
in the same office in the county of the residence of the master.

Power

§ 1844.

of

master.

The master

of an apprentice

may

use the same amount

of force to compel the obedience of his apprentice, which a father

may

use with his child, and shall be bound to furnish to

him

maintenance, protection and education in the art or trade for
which he is bound, and at all times to extend to him humane
treatment, and not to remove

him beyond the

limits of this State

without his consent.
§

Proceedings
against
master.

1845.

Upon complaint

to a Justice of the Inferior

ment, or criminal neglect

of an apprentice, or any one for him,

Court of the county, of cruel

by the master, the Justice

treat-

shall cause

the master to be cited to appear at the next regular term of the
said court,
if

when

the same shall be investigated by the court, and

a majority of the Justices present are satisfied of the truth of

the charge, they shall discharge the apprentice from

all

obliga-

tions to the master.
Action by
master.

The master shall have a right of action against any
person who shall employ such apprentice with notice of the fact,
§ 1846.

and the damages recovered in such action
than twenty-five

shall in

no case be

less

dollars.

AKTICLE

II.

LABORERS IN FACTORIES.
Section.

Section.
1847.

Sours
bor.

of la-

Hours of

labor.

1848. Corporal punishment.

§ 1847. The hours for labor by all white persons under twentyone years of age, in all cotton, woollen or other manufacturing
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in Factories.

establishments or machine shops in this State, shall be from sun-

and customary time for meals beingallowed from the same and any contract made with such per- contract for
sons or their parents, guardians or others, whereby a longer time
for labor is agreed upon or provided for, shall be null and void,
rise until sunset, the usual
;

•

so far as relates to the enforcement of said contracts against such
laborers.

§1848.
inflict

No

boss or other superior in such establishments shall

corporal punishment upon such minor laborers

;

and the

corporal

punishment.

owner of such factory or machine shop shall be directly liable for
all such conduct on the part of their employees
such minor may
sue in his own name for damages for such conduct, and the recovery shall be his own property, and not belong to his parents.
;

CHAPTEK

Y.

OF MASTER AND SLAVE.

Article

1.

Article

2.

Article

3.

Article

4.

Of the
Of the

relative duties of master

rights

and

liabilities

Of manumission.
Of fugitive or runaway

of the master, &c.

I.

OF THE RELATIVE DUTIES OF MASTER
1849. Right and

AND SLAVE.

Section.

power of master.

Duty of master.

1852. Slaves neglected

1855. Unlawful privileges to slaves.

1856. Unlawful

1850. Cruel treatment.

1851.

slave.

slaves.

AKTICLE
Section.

and

1857.

by owners.

1853. Proceedings against overseer.

traffic.

Employment

in

drug

store.

1858. Mutual protection.
1859. Disqualification of the master, &c.

1854. Rest of Sabbath day.

§1849. The master

is

entitled to the time, labor

of the slave, and to a prompt obedience to

all

his

and services Ei htand
lawful com- J^Jrof

mands. The master may enforce his rights by
ment, not extending to life or limb or cruel treatment.
§1850. Cruel treatment may consist of withholding necessary cruel treatfood or clothing from the slave, inflicting cruel punishment or™
doing any act, the necessary consequence of which is to impair
the health or endanger the life or limb of the slave.
corporal punish-
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Duty

1.

— The Relative Duties of Master and

Slave.

The master is bound to treat his slave with humanity,
to furnish him a sufficiency of nutritious and healthy food and
proper clothing, to provide him lodging and fuel, to furnish him
S 1851.

of

medical attendance and nursing during sickness, and to provide
for all his necessary wants when infirmity or old age renders him
incapable of service.
slaves

neg-

7

§ 1852. It

is

the duty of the Inferior Court in every county on

receiving information, on oath, that any infirm slave

owner*!

from the neglect of the owner, to investigate

is

suffering

as to the fact,

and

render such relief to such slave as his condition may require.
Proceedings
§ 1853. The said court shall cite the owner or overseer of such
mst own "
eff

Rest of

show cause why &fi.fa. should
not issue against him for the amount so expended by the court
from the county funds, and if no sufficient cause is shown, may
cause the same to be issued. If the owner or overseer does not
reside in the county, the said court may sue for and recover the
amount so expended in any court having jurisdiction.
sab§1854. The Lord's day called Sunday is a day of rest of
Divine appointment. No master or hirer shall employ any slave
work of absolute necessity
in any work or labor on that day
of
the
family
occasions
only excepted. Any
necessary
and the
slave, if resident in the county, to

—

—

—

master, overseer, or employer, violating this provision

Code, shall
dollars, to

for

forfeit

each violation the

be recovered in the

name

sum

of this

of one hundred

of the Inferior Court

—one

half to be paid to the informer, and the other half to the Educa-

Fund of the county.
1855. The owner should keep

tional
§

unlawful
e

?iaves?°

°

He must

or within his control.

his slave

on

his

own

act business for himself, except during holidays, or

premises.

Nor

unlawful
Traffic
"

upon

his

own

any slave be permitted to hire or rent any
or land, on his own account or that of another

shall

house, room, store
slave.

premises,

not permit him to labor or trans-

-V.

§ 1856. Slaves shall not be permitted to traffic on their own
account, except in articles of their own manufacture, or agricul-

tural products of their

own

raising, or poultry raised

by

their

master's permission, or articles of the like character usually per-

And

mitted to slaves.
For patrol and police

who

reg-ulations, see

are slaves, see Part

Bailments.

even in these

2,

Title

1,

Part

Chapter

1,

1,

articles a traffic

Title 15,

Article

3.

Chapter

As

5,

by and with

Article

1.

As

to

to hiring of slave, see

—

PT.

2.

TIT.

Article

the slave

is

CHAP.

2.

1.— The

—
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prohibited, except

by the written permission of the

master specifying the particular articles to be sold.
§1857. Slaves shall not be employed in any apothecary shop Elnploy
or drug store in putting up or dispensing, purchasing or selling
medicines of any description, nor where they can, by reason of

.

^^

employment, have access unaccompanied by a white perFor every violation of this clause, the
son, to poisonous drugs.
master allowing it, and the employer consenting to it, shall forPenalty.
feit the sum of one hundred dollars, to be recovered and paid
one half to the informer and the other half to the Educational

their

Fund

of the county.

§1858. The relation of master and slave, in an especial man- Mutual
ner and to the fullest extent, authorizes and justifies the mutual

pro-

protection of each other.

A master

§ 1859.

ment

convicted twice, criminally, of cruel treat- Disquaiifica-

to his slave, shall

on the second conviction be declared by teTon ac-

the Superior Court incapable of holding

within this State.
to take possession

And
of,

title to

slave property

cruel treat-

the same court shall appoint a receiver

and

sell

under

its

order, all the slaves then

belonging to such master, for his benefit.

Any

conveyance of

slave property thereafter to such person shall be null

except so far as to convey the

title to

the informer,

and

void,

who may

sue

for and recover the same.

ARTICLE

II.

OF THE RIGHTS AND LIABILITIES OF THE MASTER AS TO THIRD
PERSONS.
Section.

Section.

1861.

1860. Liability for act of slave.
1861. Slave

—when his agent.

1862. Presumption of

command.

1863. Liability for trespass

&

White persons on

plantation.

1868. Druggist selling poison to slaves.
1869. Selling liquor to slave.

negligence.

1870. Master furnishing poison, &c.

Keeping

1864. Interference of third persons.

18*71.

1865. Harboring a runawa}^.

1812. Master concealing, &c.

1866. Necessaries, &c.

1813. Furnishing free pass to slave.

§1860. Masters are bound by

by

their

command, and

transactions which

tacitly ratified.

24

the acts of their slaves done

Liabilit

f

by their transactions and dealings m actsofslave.
which they are employed, and also by

also

respect to the business in
all

all

fire-arms.

by receiving the

profits the

master has
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slave—

when

2.

Liabilities of

Master as to third Persons.

constitute his slave his agent,'
and in
The master may
J
°
_
A preis bound by his acts, as of any other agent.

8 1861.
?

his

,

suc h case

agent.

—Rights and

sumption of agency arises in all matters where the slave has
acted without complaint by the master.
8 1862. During; the usual hours of labor the master or employer

Presumpcommand.
js
tion or

,

presumed

to be cognizant of the business of the slave,

and in

presumed to be acting under the master's or
employer's command. On Sabbaths, holidays, or during the
hours of rest, no such presumption arises.
Liability for
§ 1863. The master is responsible for all damages arising from
the negligence of his slave while engaged in his business.
interference
§1864. Except so far as authorized by the. patrol and police
of third per_
~
,
~
\
sons.
regulations of this fetate, and is necessary for the preservation of
public order, third persons have no right to interfere with, control, coerce or correct a slave, and for all such acts the master
such business he

is

'

.

.

may
Harboring a
runaway.

,,

.

recover damages.

§1865.
.

.

.

Any

person harboring or concealing a runaway or
.

.

.'.

.

'.,

n

,

.

n

fugitive slave, shall be liable to the master in damages,

,

and the

jury in every such case shall give exemplary damages, according
to the circumstances of each case.

concealing

is

If the person harboring or

owner shall have
the payment of the

a free person of color the

remedy against the guardian, and

for

his
re-

covery such free person of color shall be hired out as prescribed
for other debts.
Necessaries
sionai ser-

§ 1866.

The master

is

liable to

any person

for necessaries fur-

nished to his slave, unless he be a fugitive, or for medical atten-

when

abandoned or neglected
by him, or in cases of emergency, when the master cannot be
In all such cases the burden is on the plaintiff to
consulted.
show the existing necessity, and the failure or inability of the
dance, rendered either

wwte per-

SoT

p an "

the slave

is

master to supply the wants.
§1867. Every master or employer having on a plantation
more than ten slaves, over the age of sixteen years, shall have a

man

manager or superintendent, residing on
For a violation of this clause such masor near said plantation.
ter or employer shall forfeit the sum of one hundred dollars, onewhite

as overseer,

half to be paid to the informer.
Druggist
_

son to slave,

§1868.

Any

druggist or other person

ter, shall

be liable

himself or his

any drug or medicines of a poisonous
except upon the written order of the masto the master or any other person for all

clerk shall sell or give

character to a slave,

who by
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Master as to third Persons.

from the use of such poison, and the additional
sum of one hundred dollars to the master for every such offence.
§ 1869. Any person who shall sell or give any spirituous liquors Selling
to
to a slave without the written order of his master, shall be liable

damages

arising

^f

to the master for

all

damages

direct

and consequential accruing

to the master or his property from such act.

The master

§ 1870.

shall not furnish to his slave

drug or medicine, or spirituous

any poisonous Ma8ter fur

.

liquors, except as administered "oJorfiquor

medicinally or used in his presence.

And any

slave or other property has been injured

by such poison

person whose

to

or liquors

received from the slave of another having possession of the same

by his master's consent, shall recover from such master the full
amount of the damage so sustained and the reasonable expense
of

his litigation.

§1871. No slave shall keep any fire-arms in his own posses- Keeping
fire arm6
sion, nor carry or make use of them or any weapon of offence,
-except upon the plantation of the master or employer, or accom"

-

panied by a white person at least sixteen years of age and any
white person finding a slave violating this section may seize such
weapons, and having notified the owner or employer of the slave
of the fact, and the time of his application, he may apply to a
Justice of the Peace of the district to hear the facts upon his
own affidavit and the testimony of others, and to grant a certifi;

cate of forfeiture declaring the said weapons to belong to such

informer.

§1872. The master or controller of a slave charged with any Master conaway such slave, or otherwise fender.

offence shall not conceal or convey
;seek to

evade a

fair trial of

this clause shall, if the

sum

the charge.

Any

person violating

charge be of a capital offence,

forfeit

the

of one thousand dollars, and if not capital, one hundred

which

go to the person injured by such
•offence of the slave, if any, if not, then to the informer, the remaining half to the Educational Fund of the county.
§1873. Any person writing, or furnishing, or concerned in any Furnishing
dollars, one-half of

way

shall

in furnishing to a slave a free pass, or permit, or

permit calculated to injure or harass the master, shall be liable
to the master in the sum of one hundred dollars for every such
act in addition to the full damages which the jury may assess for

any

loss, or injury,

.reason of such act.

or vexation

paB3 to

any other aiave

which the master has suffered bv
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ARTICLE

III.

OF MANUMISSION.
Section.

Section.
1874. Manumission prohibited.

1811. Papers shall not be recorded.

1875. Every attempt void.

1878. Foreign manumission. &c.

1876. Penalty for violation.

Manumis-

§1874 No

slave shall be

manumitted

in Georgia, except by-

sion prohibited.

Every attempt void.

act of the General Assembly.

§1875. All and every will and testament, deed, whether by

way

of trust or otherwise, contract, agreement or stipulation, or

other instrument in writing, or by parol,

made and executed for

manumisany slave, either directly by conferring, or attempting to>
confer freedom on such slave, or indirectly or virtually by allowing and securing, or attempting to allow and secure to such slavethe right or privilege of working for himself free from the control of a master, or of enjoying the profits of his labor and skill,,
shall be utterly null and void in every part and clause of thesame seeking to carry such object into effect, and the title to>
such slave shall be just as if such attempt had not been made.
the purpose of effecting, or endeavoring to effect the

sion of

Penalty for
violation.

§1876. Any person violating, or attempting to give effect to
any instrument violating the above provisions, shall be liable toa forfeiture of one thousand dollars for every such offence, to be

recovered in an action of debt, one-half to go to the informer,
to the Educational Fund of the county.
Ordinary
or Clerk, or other officer, shall record
§1877.
Papers shall
not be resuch portions of such instruments as are violative of the above
corded.

and the other

No

provisions.
Foreign

manumission, &c.

Every master has the right of sending his slave to another State, there to be manumitted. He cannot direct this to>
be done by his executor or others after his death, and every such
provision, by will, deed or otherwise, shall be void.
§ 1878.

ARTICLE
OF FUGITIVE OR
Section.

IV.

RUNAWAY
I

SLAVES.

Section.

Duty of jailor.

1879. Right of re-caption.

1884.

1880. Possessory warrant.

1885. Sale.

1881. Retaliation on other States, &c.

1886. Claim of

1882. Arrest of fugitives.

1887. Before sale.

1883.

Must be

delivered

up

in four days.

owner

after sale.

1888. Notice of reward and claim
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of reThe master has the right of re-capturing his fugitive Eigfo
§1879.
°
caption.
^lave wherever and whenever he may find him tor this purpose

-,,.»-,.
;

the master may pursue the slave upon the land or within the
•curtelage of another, if in so doing he commits no breach of the
peace.

be found in the possession of a person Possessory
§1880.
If the fugitive
°
°
warrant.
who claims him as a bona fide purchaser Irom another, the mas,

ter must resort to a possessory warrant as hereinafter provided,
when the question to be tried before the court shall be confined

to the fact of the slave being a fugitive from the claimant.
If the fugitive slave escapes to another State, and the Retaliation
§1881.
6
of other
\
master is denied his rights of re-caption according to the laws of states, &c.
the Confederate States, by reason of the local legislation of such
.

.

,

Governor of this State, upon being satisfied of the fact
from information under oath, shall issue his proclamation re•quiring all the courts of this State to deny to the citizens of such
State every privilege now allowed to them upon the principles
State, the

^f comity among

States.

§1882. Every citizen of this State has the right of interroga- Arrest of
ting every negro or mulatto found in the highway or away from

and business without a permit, or under
;any other suspicious circumstances, with a view of ascertaining
whether he is a fugitive or not, and, upon reasonable grounds of
•suspicion, to arrest such negro or mulatto and carry him before
the nearest Justice of the Peace for further examination into the
fact.
If the master of such slave is known, and is within a conhis master's premises

venient distance, the said Justice,
.-shall

if satisfied

that he

is

a fugitive,

direct the person arresting, or a Constable, to deliver such

slave to the master.

If the master

is

unknown,

or not within a

convenient distance, the Justice, if satisfied as above, shall direct
the person arresting, or a Constable, to deliver the said slave to
the jailor of the county.
§1883. Every person taking up a fugitive slave shall deliver Mu st be dehim to his master, or carry him before a Justice, as above, within fJurdajl 1D

four days from the time of such
§ 1884.

When

a fugitive slave

arrest.
is

delivered to the jailor,

it

shall Duty

be his duty to prepare a notice giving the name, age, height, complexion, marks or other descriptive traits, together with the time

commitment and name of the owner
;and cause the same to be published for

«of

two

as reported

by the

of

jai

slave,

at least three months'* in

Advertise .

public gazettes, one near the residence of the reported owner, ment

*

PT. 2.— TIT. 2.— CHAP. 5.—Domestics Relations.

374

Article 4.

—Fugitive or Runaway Slaves.

and the other the gazette in which the

He

are published.

whom

to

n
off$nSs!°

send a letter by post to the person

the slave says he belongs.

At

§1885.

sale.

shall also

Sheriff's sales of the county

the expiration of said notice, if no person appears

and claims the slave, the jailor shall notify the Justices of the
Inferior Court of the fact, who shall cause the said slave to be
advertised for sale, by the Sheriff of the county, as a runaway
slave, and after publication of said advertisement,' as notices of
other Sheriff's sales, and, no claimant appearing, the Sheriff shall
sell the slave in the same manner as propery levied on under execution, to the highest bidder, and after paying jail fees, and all
other expenses legally incurred on account of said slave, shall pay
over the balance to the Clerk of the Inferior Court of said county..

claim of
sale.

§1886. If the former owner of the slave appears at any timewithin one year from the time of the sale, and makes proof of his
ownership, the said court shall order the balance in the hands of
the Clerk to be paid over to him.

At

the expiration of one year

without such claim, the court shall order the same paid to theEducational
Before

sale.

Fund

§ 1887. If the

of the county.

owner of the

slave, advertised as a fugitive, shall'

appear and give satisfactory proof to the Sheriff that he is the
true owner, the Sheriff shall order the jailor to deliver the same
to him, on his paying all the jail fees and expenses incurred about
If

said slave.
Collection of

reward.

any reward has been offered
«/

.

for the apprehension*
rr
^

^

of said slave, such reward shall be paid to the jailor, or good security in the county given for the

same before the possession of

the slave shall be given to the claimant.
Notice of re-

and

5aim.

§1888. Any person apprehending a fugitive slave for whom a
reward has been offered, may on the delivery of said slave to the
jailor,

the

give

name

him written

notice of such reward being offered,

of the person offering

notice shall deliver

up such

it,

and any

jailor

fugitive before said

who

and

after such:

reward

is

paid

or security given as above, shall be liable with his sureties on
his

bond

to the person entitled for the

amount of such reward.

For the rights of the owner against persons harboring his
this chapter

and Penal Code

for slaves

and

slave, see Article 2 of."

free persons of color.

-
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Principles.

III.

OF RELATIONS ARISING FROM OTHER CONTRACTS.

Chapter

1.

Chapter

2.

Chapter

3.

Chapter

4.

Chapter

5.

Of

Partnership.

Of Debtor and Creditor.
Of Bailments.
Of Principal and Surety.
Of Principal and Agent.

CHAPTER

I.

OF PARTNERSHIP.

Article

1.

General Principles.

Article

2.

Rights and Liabilities of Partners among themselves.

Article

3.

Rights and Liabilities as to third persons.

Article

4.

Limited Partnership.

ARTICLE

I.

GENERAL PRINCIPLES.
Section.

Section.
1889.

How

created

1896.

1890. Extent of Partnership.
1891.

Open and Dormant

1892.

What

1.899.

Commencement.

1894. Death of partner,

A

it

False Partner.

1901. Suits

<fcc.

by Defendant.
by and against.

1902. Executory Bond.

may

partnership

parol contract, or

dissolved.

1900. Denial

1895. Duration and dissolution.

§1889.

it is

1898. Effect of Dissolution.

Partner.

constitutes a partnership.

1893. Time of

How

1897. Notice of Dissolution.

may

be created either by written or How created

from a joint ownership, use and
of undivided property, real or personal.
arise

enjoyment of the profits
§1890. As amonp; partners the extent of the partnership is Extent of
Partnership.
-!•
r
t
*
determined by the contract and their several interests. As to

.,,,

"

-I

•

third persons, all are liable not only to the extent of their interest in the partnership property,

but also to the whole extent of

their separate property.

§1891. An ostensible partner is one whose name appears to °P en P art*
the world as such, and he is bound though he have no interest in
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Article

what

nrm

tne

Dormant

w

partner.

^

£ rm

§ 1892.

con-

partnership,

Principles.

^ dormant or secret partner

-

t ]ie

1.— General

A

|s

one whose connection
reajiy or professedly concealed from the world.
is

joint interest in the partnership property, or a joint

and

interest in the profits

losses

of the business, constitute a

A

partnership as to third persons.

common

interest in profits

alone does not.

™

Time

§1893. If no time

of

me

ce '

Death of a
1

fffec'tfcon-

partnership,

tion.

how it is
dissolved.

specified for the

commencement

of the

it

§ 1894. If the contract specifies the term for which the partnership is formed, it will continue for that time or till the death of

one partner. If it
death of a partner,

Duration

is

commences immediately.

is

desired to continue, notwithstanding the

must be so specified.
§ 1895. If there is no agreement as to the time of continuance
the partnership is at will, and may be dissolved at any time by
any partner on giving three months notice to his co-partners.
§ 1896. Every partnership is dissolved at anv time by the muit

„,

-.

1

.

_

..

.

tual consent ot the parties, by the death, insanity, or conviction

one of the parties, by the marriage of a feme sole
partner, by the extinction of the business for which it was formed,
or by such misconduct of either partner as will justify a court
for felony of

of equity to decree a dissolution.
Notice of

The

by the retiring of an
ostensible partner, must be made known to creditors and to the
world. By the retiring of a dormant partner, it must be made
known to all who had knowledge of his connection with the
§ 1897.

dissolution of a partnership

firm.
Effect of

§ 1898.

A dissolution puts an end to all the powers

and rights

resulting from the partnership to the partners, except for the

purpose of a general account and winding up the business.
to third persons,

it

absolves the partners from

As

all liability for fu-

ture contracts and transactions, but not for the transactions that
are past.
§ 1899. ~No partnership
ner-

'

or style, the

name

may

lawfully insert in their firm name,

of any individual not actually a co-partner,

name or style, the name of a retired
partner.
And each member of a firm violating this provision
shall forfeit the sum of one hundred dollars for every day's violation, to be recovered by any person who may prosecute for the
nor continue in such firm,

same.
§ 1900. Partners suing, or being sued in their firm

name, the
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— General Principles.
by the defendant, £££}*&

-partnership need not be proved unless denied

upon plea in abatement tiled.
1901. Judgments may be entered up and execution

•on oath,
§

the

name

on one

of the firm or against a firm.

"non

And

issue in

service of process

by and

suits

^

inventus" as to the
•others, shall authorize a judgment against the firm binding all
of the firm assets and the individual property of the one served.
§ 1902. In all legal proceedings, wherein it becomes necessary Executory
/ Bond
at
for partners to give bond, any one ot the partners may execute
.such bond in the firm name.
partner with a return of

est

.i-i

/.

-

AETICLE

II.

RIGHTS AND LIABILITIES OF PARTNERS AMONG THEMSELVES.
:

Section.

Section.

1903. Interest of each.

1907. Introducing

1904. Insolvent partner.

1908.

1905.
il906.

§

:are

Good faith inter se.
Power of each partner.

Power

new

partner.

of majority.

1909. Surviving partner.

1903. Unless otherwise provided in the agreement, partners

equally interested in

all

the stock or property brought into

the business—it matters not by which partner

— are

Interest of

each

*

equally en-

and equally bound to pay the losses.
1904. If one of several partners proves to be insolvent, each contribution
.in case of

titled to share the profits,

§

partner

is

bound

,

to • contribute according
° to his interest to sustain

insolvent
partner.

pro rata loss of such insolvent in the debts of the firm.
Good faith
§ 1905. The strictest good faith is required among partners,
se.
and that which would not amount to fraud as to third persons,
the

may

be such a violation of this faith as to justify a court of
^equity to compel a partner to give up any advantage thus obtained.

•of

of

§1900. Every partner has a right to examine into the affairs
the firm, and, unless otherwise agreed to, have joint possession
its effects,

to collect

and apply

its assets, to

wise bind the firm in matters connected with
^execute

any writing

or

bond

in

Power

of

each partner.

contract or other-

its

business,

and to

the course of the business.

At

no time transgressing the privileges of other partners or seeking
in bad faith to evade or violate their wishes.
§ 1907. ]STo partner by assigning his interest or otherwise, can introducin
introduce a

new

such power

is

new partner.

partner without the consent of the others, unless

reserved in the contract.
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Article

Power of
majority.

2.

—Rights and

Liabilities of

Partners among- themselves.

§ 1908. Unless otherwise stipulated, a majority of the partners-

must control on any question within the scope of the partnership
business but outside of such business, any partner may veto the
;

use of the partnership assets.
Surviving
partner.

§ 1909.

The surviving

partner, in case of death, has the right

to control the assets of the firm to the exclusion of the legal rep-

resentatives of a deceased partner,

and he

is

primarily liable to

the creditors of the firm for their debts.

ARTICLE

III.

RIGHTS AND LIABILITIES OF PARTNERS AS TO THIRD PERSONS.
Section.

j

1910. Secret stipulations.

Section.
1916. Endorsement, &c.

|

1911.
1912.

Bound by acts of partner.
Duty of agent.

S

'

Bound

Power

i

1919.

money

I

1920. Disposition of assets, &c.

to partner.

1915. Purchasing from partner.
Secret stipu

1918. For torts of partner.

1913. Matters outside of partnership.

1914. Lending

lation.

1917. Liability from fraud of one partner.

§

1910. Third persons are

i

after dissolution.

1921. Garnishment on partners interest.

bound by no

stipulations

among

the

partners themselves, unless actual notice of such stipulation be

by-

proven prior to their action.
§ 1911. All the partners are bound by the acts of any

one,,

acts of partner.

Effect of no
tice.

within the legitimate business of the partnership, until dissolution
or the commencement of legal process for that purpose, or express
notice of dissent to the person about to be contracted with,

Duty

of

agent.

§1912. An agent of the partnership is generally bound to obey
each partner. If contradictory instructions are given by different
partners, he is not bound to obey either, but should act for the
best interest of the partnership.

Matters outside of partnership.

Lending

money

to
partner.

Third persons acting with a partner in a matter not
legitimately connected with the partnership, have no right against
the firm or any other member.
§ 1913.

§ 1914.

A

person lending

not bound to see to

its

money

to a partner for the firm

application, but if he knows, or has rea-

sonable grounds to suspect that

it

is

intended to be applied

other purposes than the business of the firm, he cannot recover

Purchasing

from partner.

is-

toit-

from the partnership.
§ 1915. Third persons acquire no title to partnership assets by
purchase from one member, when notice or a reasonable ground
of suspicion is known to them that the partner is misapplying, or
seeks to misapply such assets.
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Third Persons.

or an accommodation endorsement

is

not

Endorsements, &c.

^

within the legitimate business of ordinary partnership.
to innocent third perare responsible
§
" 1917. All the partners
x
x

m matters
.

sons for damages arising from the fraud of one partner

Liability for
fraud of one
partner.

relating to the partnership.

§1918. Partners are not responsible for torts committed by a For torts of
co-partner.
For the negligence or torts of their agent or servant of 8erV a n
t.

they are responsible under the like rules with individuals.
§1919.
After dissolution, a xpartner has no power to bind the
v

tip

7

„

firm

by a new

extinct,
its

nor to renew or continue an existing liability,

dignity or

§ 1920.

ners

is

contract, or to revive one already for

its

When

Power

after
dissolution.

any cause
nor change

nature.
a partnership

is

insolvent,

and one of the

part-

Disposition
of assets

deceased insolvent, the creditors of the partnership, in among credi-

equal degree with individual creditors, cannot claim to share in
the individual assets of the deceased partner until the individual
creditors shall

have

first

received,

centage from the individual

assets, as

have received from the partnership
'

§ 1921.

The

upon

their debts, such a per

such partnership creditors

assets.

interest of a partner in the partnership assets

may Garnish-

be reached by a judgment creditor by process of garnishment jSSnere inte
served on the firm, and shall not be subject to levy and sale.
The lien on such interest shall attach from the date of the judg-

ment

against the partner.

AKTICLE

IV.

LIMITED PARTNERSHIP.
Section.

Section.

1922. Limited partnerships.

1923.

How

1924. Business

specification

Acknowledgment

Names

1935. Suits

—by whom conducted.
—

1925. Certificate
1926.

1934.

constituted.

of.

1936. Stock not to be withdrawn.
1937. Interest and profits.

1938. Special partner, &c.

of.

19 2 T. Certificate and powers

of the firm.

—Iiow brought.

—how

filed.

1939. Liability of general partners.

—how punished.

1928. Affidavit of general partners.

1940. Guilty of fraud

1929. Informal partnerships.

1941. Fraudulent assignments.

1930. Publication.

1942. General or special partners.

1931. Evidence of publication.

1943. Liability of special partners.

1932.

Renewal

or continuance of.

1933. Dissolution

of.

1944.

Not

— when.

to claim credit

1945. Dissolution

—how

effected.

§ 1922. Limited partnerships for the transaction of any mercantile,

commercial, mechanical, manufacturing, mining or agri-

—
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By whom
formed—for
what purposes.

— Limited Partnerships.

cultural business within tliis State, may be formed by
J two or
.'..-.
with
terms,
the
rights
more -*persons upon
and
the
powers and
x
,..,..,.
subject to the conditions and liabilities herein prescribed; but
the provisions of this act shall not be construed to authorize any
such partnership for the purpose of banking or making insu7

.

....

•

rance.

how

consti-

§1923. Such partnerships

who
and

may

consist of one or

shall be called general partners, and

who

severally responsible as general partners,

persons

who

capital to the

and who

more persons,

shall

be jointly

and of one or more

sum

shall contribute in actual cash a specific

common

stock,

who

shall

as

be called special partners,

be liable for debts of the partnership beyond
the fund so contributed by him, or them, to the capital, except
shall not

as hereinafter provided.
Business—
transactTd.

Speciflcacer

tmcate!

The general partners only

be authorized to transact business, and to sign for the partnership, and to bind the
same.
§ 1925. Persons desirous of forming such partnership shall
§ 1924.

shall

niake, and severally sign by themselves, or attorney in fact, a
certificate
1.

which

The name

shall contain-

of the firm under which such partnership

is

to

be conducted.
2.

The

general nature of the business intended to be trans-

acted.
3.

The names

of

all

therein, distinguishing

partners,
4.

and

the general and special partners inserted

which are general, and which are

special

their respective places of residence.

The amount

of capital which each special partner shall

have contributed to the common stock.
5. The period at which the partnership is to commence, and
the period at which it shall terminate, and when made by such
attorney in fact, the power of the attorney duly authenticated
shall be recorded along with such certificate.
Howac§1926. The certificates shall be acknowledged by the several
knowledged.
persons signing the same, or their attorney in fact, before a Judge
of the Superior or Inferior Court, or a Justice of the Peace, or

Notary Public, and such acknowledgment shall be certified by
the officer before whom the same is made.
Certificates
§ 1927. The certificate and power of attorney in fact, so acund T)OW6rs
©f attorneys knowled^ed and certified, shall be filed in the office of the Clerk
find
where filed, of the Superior Court of the county in which the principal place
y

'Ay lie ii

u.
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of business of the partnership shall he situated, and also be re-

corded by him at large in a book to be kept for that purpose
open to public inspection. If the partnership shall have places
of business situated in different

counties, a

transcript of the

and power of attorney in fact, and of acknowledgment thereof, duly certified by the clerk in whose office it shall
be filed, under his official seal, shall be filed and recorded in like
manner in the office of the Clerk of the Superior Court in every
such county and the clerk for each and every registry required
certificate,,

;

by

this act shall

§ 1928.

At

be entitled to the

sum

of five dollars.

the time of filing the original certificate, with the

Affidavit.

evidence of the acknowledgment thereof, as before directed^ an
affidavit or affidavits of the several general partners shall also
filed in the

same

office,

stating that the

sums

be

specified in the

have been contributed by each of the special partners to the common stock, have been actually and in good faith
paid in cash, and a certified copy of such certificate, power of
attorney, and affidavits, shall be evidence in all courts and places
certificate to

whatsoever.
§ 1929.

No

such partnership shall be deemed to have

been.: informal?
er

formed until such a certificate as is herein mentioned shall have sSps.
been made, acknowledged, filed and recorded, nor until an affidavit shall have been filed as above directed and if any false
statement be made in such certificate, or affidavit, or if such
partnership business be commenced before such certificate or affi;

davit

be

is filed, all

the persons interested in such partnership shall

liable for all the

engagements thereof

as general partners.

The partners shall publish the terms of the partner- How
when registered, for at least six weeks immediately after lished

§ 1930.
ship,

ub
-

such registry, in one newspaper in the county in which the place
of business

ledge vibe.

and in one newspaper in the city of MilIf no newspaper should be published in the county

is

situated,

in which the business

is

to be transacted, the notice shall be pub-

lished in all the newspapers in the city of Milledgeville, as before

and if such publication be not made within two
months from the filing of such certificate and affidavit the part-

required,

nership shall be deemed general.

§1931. The affidavits of the publication of such notice by the s; idenceof
printers, publishers, or editors of. the newspapers in which the s ublication

same

shall

be published,

may

be

filed in the office of

the Clerk:

-
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of the Superior Court in which, the certificate has been filed and

be evidence of the facts therein contained.
§1932. Every renewal or continuance of such partnership beyond the time originally fixed for its duration shall be certified,
acknowledged and recorded, and an affidavit of a general partner
shall

Eenewaior
t

e

i

o? p l?tnS-'"

8hlp

*

and notice be given in the manner herein
required for its original formation and every such partnership
which shall be otherwise renewed or continued shall be deemed

be made and

filed,

;

a general partnership.

§1933. Every alteration which shall be made in the names of
deemed the partners, in the nature of the business, or in the capital or

Alterations
a
"&c."

shares thereof, or in any other matter specified in the original

be deemed a dissolution of the partnership

and
every such partnership which shall in any manner be carried on
after any such alteration shall have been made shall be deemed
a general partnership, unless renewed as a special partnership
certificate, shall

;

according to the provision of the last section.
Name

§ 1934.

of

The

business of the partnership shall be conducted

under a firm in which the names of the general partners only
shall be inserted without the addition of the word " company,"
and if the name of any special partor any other general term
ner shall be used in such firm, he shall be deemed a general part;

ner.
§

suits.

1935. Suits to be brought,

by any

partnership, to be formed

be in the name or names of the general
partners only, and suits against such partnership shall be brought

under

this Code, shall

against the general partners only, except in cases where the special

partner shall be rendered liable as general partners, in which

cases suits

may be

brought against

all

the partners jointly or sev-

any one or more of the special partners may be sued in
the same action with the general partners.
§ 1936. No part of the sum which any special partner shall
nave contributed to the capital stock, shall be withdrawn by him

erally, or

capital
1

b^with drawn.

10

or paid or transferred to

him

in the shape of dividends, profits or

any time during the continuance of the partnership, but any partner may annually receive lawful interest on
the sum so contributed by him, if the payment of such interest
shall not reduce the original amount of such capital
and if, after
the payment of such interest,, any profits shall remain to be divided, he may also receive his portion of such profits, but shall

otherwise, at

;
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not be liable for any debts previously contracted by the general
partners.

§1937. If it shall appear that, by the payment of interest or Illteregt and
profit8 **
profits to any special partner, the original capital has been reduced, or the firm shall be unable to pay its debts, the partner
'

receiving the same shall be

received by

him necessary

bound

to restore the interest or profits

make good

to

his original share of the

original stock.

A special *partner may,

examine into the Privileges
any time,
"
and liabili
state and progress of the partnership concerns, and may advise astiesof spepartners.
,.
i
i
-n
to their management, but he shall not transact any business on
account of the partnership, nor be employed for that purpose as
agent or otherwise. If he shall interfere contrary to these provibut he may act as
sions, he shall be deemed a general partner
§ 1938.
,

at

L

.

-

,

i

,

i

i«

'

i

.

j

ciiil

;

the attorney or counsellor at law, or in equity, for the partnership, without being liable to

become

a general partner.

§1939. The general partners shall be liable to account to each Liability of
other, and to the special partners for their management of the partners.
business of the firm, both in law and equity, as other partners

are

now by law and

§ 1940.

equity.

Every partner who

shall

be guilty of any fraud in the partners

affairs or business of the partnership, shall

be

liable, civilly to

party injured, to the extent of his damage, and shall also be
ble to an indictment for a misdemeanor, punishable

by

the fraud, &c
lia-

fine or

imprisonment, or both, at the discretion of the Superior Court,
by which he shall be tried.
§1941. Every sale assignment, or transfer of any of the prop- rraudulent
611 8
erty or effects of such partnership, made by such partnership "yfj™
*

when

insolvent, or in contemplation of insolvency, or after or in

contemplation of the insolvency of any partner, with the intent
of giving a preference to any creditor of such partnership or

in-

solvent partner over other creditors of such partnership, and every

judgment

confessed, lien created or security given

by such

part-

nership under the like circumstances, and with the like intent,
shall

be void as against the creditors of such partnership.

§ 1942. Every such sale, assignment or transfer of any of the B
property or effects of a general or special partner, who may have

general

^^f

become
cial

liable as a general partner,

partner

when

made by such

general or spe-

insolvent or in contemplation of insolvency, or

contemplation of the insolvency of the partnership,
with the intent of giving to any creditor of his own, or of the
after or in
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partnership, a preference over creditors of the partnership
confessed, lien created or security given

;

e very-

by any such

judgment
partner under the like circumstances, and with the like intent,
shall be void as against the creditors of the partnership.
§ 1943. Any special partner who shall violate any provision of
Liability of
partners, &c. the two last preceding sections, or who shall concur in, or assent
to any such violation by the partnership, or by any individual
partner, shall be liable as a general partner.
Special
partners

&c
'

Dissolution
ted.

In case of the insolvency or bankruptcy of the partnership, no special partner shall, under any circumstances, be
allowed to claim as a creditor until the claims of all the other
creditors of the partnership shall be satisfied.
§ 1945. ~No dissolution of such partnership, by the acts of the
parties, shall take place previous to the time specified in the certificate of its renewal, until a notice of such intended dissolution
shall have been filed and recorded in the Clerk's office in which
the original certificate was recorded, and published at least once
a week for four weeks in a newspaper printed in each of the
counties where the partnership has places of business but if no
newspaper be printed in such counties, then the notice shall be
published for four weeks in all the newspapers in the city of Milledgeville, which notice shall be signed by all the partners, or
their representatives Provided, that nothing herein contained
shall be so construed as to affect the collection of any demand
against either of the special partners which may have been con§ 1944.

'

°

;

;

tracted previously to the
ship.

commencement

of such special partner-
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Principles.

II.

»

OF DEBTOR AND CREDITOR.

Article

1.

General principles.

Article

2.

Acts void against

Article

3.

Mortgages and other

Article

4.

Insolvent debtors.

Article

5.

Interest and usury.

creditors.
liens.

ARTICLE

I.

GENERAL PRINCIPLES.
Section.

Section.
1946. Relation of debtor and

two remedies.
1951. Compulsory election.
1950. Pursuing

creditor.

1941. Rights of creditors favored.

1952. Obligations in writing.

1948. Equitable assets.
j

1949. Attacking judgments.

|

1953. Exceptions.

Whenever one person, by contract or by
and bound to pay to another an amount of money,
§ 1946.

certain, the relation of debtor

§ 1947.

The

and creditor

exists

law,

liable Eei ation

certain or un-

of

creditor^

between them.

rights of creditors should be favored

and every remedy and facility afforded them to
and annul any effort to defraud them of their just
§1948. Courts of equity should

is

by the

courts, j^ts

of
5

detect,

defeat

fovoreT

rights.

assist creditors in

reaching Equitable

equitable assets, in every case where to refuse interference would

asse s *

jeopard the collection of their debts.
§ 1949. Creditors

may

attack,

as fraudulent,

a judgment or

conveyance, or any other arrangement interfering with their
rights, either in

Attacking
JU gm

law or in equity.

§1950. The creditor cannot pursue the person and property of PQrsuini
the debtor at the same time, except in cases specially provided

but the process

for,

<He°s.

sued out shall be void.

As among
°

themselves, creditors must so prosecute their „
Compulsory
rights as not unnecessarily to jeopard the rights of others election

§
v 1951.

own

last

,

reme "

'

^

-

;

Hence, a creditor having a lien on two funds of the debtor equally accessible to him, will be compelled to pursue the one on which
other creditors have no lien.

§1952. To make the following obligations binding on the ^S^mSt
promiser, the promise must be in writing, signed by the party to \?J? wri
"

25

:

:
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be charged therewith, or some person by him lawfully authorized, viz

By executor.

1.

&c.

:

A promise by any executor,

administrator, guardian or trus-

damages out of his own estate.
promise to answer for the debt, default or miscarriage of

tee to answer
To pay debt

2.

A

of another.

another.

Any

agreement made upon consideration of marriage, extion.
cept marriage articles as herein before provided.
4. Any contract for sale of lands, or any interest in or conSale of land.
cerning them.
Agreements,
5. Any agreement (except contracts with overseers,) that is
not to be performed, in a not to be performed within one year from the making thereof.
Marriage

3.

considera-

year.

6.

Contracts

about slaves.

New

7.

prom-

ise to revive

a debt

fifty

dollars.

promise to revive a debt barred by the acts of limita-

Any

contract for the sale of goods, wares and merchandize

contract for the sale or gift of slaves.

tion.
8.

Sale of goods

over

Any
Any

in existence, or not in esse to the

amount of fifty

dollars or more,

except the buyer, shall accept part of the goods sold and actually
receive the same, or give something in earnest to bind the bar-

gain or in part payment.
§ 1953.

Excerptions.

The foregoing

section does not extend to the following

cases, viz
Executed

1.

When

2.

Where

contracts.

Performance
on one side.

amounting
to fraud.

there has been performance on one side accepted

by

the other in accordance with the contract.
3.

Part perfor-

mance

the contract has been fully executed.

Where

there has been such part performance of the contract

would render it a fraud of the party
court did not compel a performance.
as

AETICLE

refusixig to

comply

if

the

II.

ACTS VOID AGAINST CREDITORS.
Section.

Section.

j

1954. Void acts.

Void

acts.

Assign-

ments in
trust.

§ 1954.

The

1955. Legal preference.
I

following acts by debtors shall be fraudulent in

law against creditors, and as to them null and void, viz
1. Every assignment or transfer by a debtor, insolvent at the
time, of real or personal property of any description to any perFor other provisions as to
contracts.

1 '

" debtor

and creditor" see Part

2,

Title

7,

Chapter

7,

"on
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son, either in trust or for the benefit of himself or

more of

his creditors, or

387

any one or

any person appointed by him,

to the ex-

clusion of any other creditor in the equal participation of such

a bona fide sale,
of
the purchaser,
whole or in part, of the debt

property, unless such assignments or transfer
in extinction, in

and without any

is

trust or benefit reserved to the seller or

^jt

person appointed by him.

any

\

Every conveyance of real or personal estate by writing or conveyance
otherwise, and every bond, suit, judgment and execution, or contract of any description, had or made with intention to delay or
defraud creditors, and such intention known to the party taking;
a bona fide transaction on a valuable consideration and without
2.

notice or grounds for reasonable suspicion, shall be valid.

Every voluntary deed or conveyance, not for a valuable con- y unta ry
conve y ance
sideration, made by a debtor insolvent at the time of such con3.

i

-

veyance.
4.

Every parol

gift of slaves,

where the possession

either jointly,

partially or entirely remains with the donor, or gift in writing

Parol

gift of

slave8

'

under the same circumstances, unless the same be executed with
the formality necessary to a bill of sale, and recorded within one
year from its execution.
debtor may prefer one creditor to another, and to Legal prefer§1955.
ence
that end he may bona fide give a lien by mortgage or other legal
means, or he may sell in payment of the debt, or he may trans-

A

'

fer negotiable papers as collateral security, the surplus in

cases not being reserved for his

own

benefit or that of

favored creditor to the exclusion of other creditors.

such

any other
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Section

1.

—Mortgages.

ARTICLE

AND OTHER LIENS.

OF MORTGAGES
Section

1.

Mortgages.

Section

2.

Other

III.

liens.

SECTION

I.

MORTGAGES.
[Section.

Section.
1956.
1957.

What

is

196-1.

a mortgage, &e.

Form and

I

execution.

!

1966. Redemption in ten years.

1958. Registry.
1959. Effect of failure to record.
1960.

How

Tacking.

1965. Mortgage to sureties.

i

1967. Debts due

by

installments.

1968. Several distinct mortgages.

admitted in evidence.

1961. Defective record.

1969. Claiming proceeds of sale.

1962. Record not in time.

1970. Purchasers giving bond,

<fcb.

1963. Probate of record.

What

is

§ 1956.

a

mortgage,
&o.

A mortgage in

this State is

and passes no title. It may embrace all property in possession,
or to which the mortgager has the right of possession at the time,
or

may

cover a stock of goods, or other things in bulk but chang-

ing in specifics, in which case the lien

posed of by the mortgager

execution.

§ 195T. ~No particular

up

made

attaches on the purchases
Form and

only a security for a debt,

form

is

lost

on

all articles dis-

to the time of foreclosure, and
to supply their place.

is

necessary to constitute a mort-

must clearly indicate the creation of a lien, specify the
debt to secure which it is given, and the property upon which it
It must be executed in the presence of, and atis to take effect.
tested by, or proved before a Notary Public or Justice of any
gage.

It

Court in this State, or a Clerk of the Superior Court, (and in case
of real property by one other witness,) and recorded within three

Registry.

months from its date.
§ 1958. Mortgages on realty must be recorded in the county
where the land lies; on personalty, in the county where the
mortgager resided
this

State.

mortgaged property
alty,

at the

time of

its

execution, if a resident of

If a non-resident, then in the county
is.

where the

If a mortgage be executed on person-

not within the limits of this State, and such property

afterwards brought within the State, the mortgage shall be

is

re-
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corded according to the above rules within six months after such
property is so brought in.
§1959. Mortgages not recorded within the time required, re- Effect of
failure to

valid as against the mortgager, but are postponed to all record,

main

other liens created or obtained or purchases
actual record of the mortgage.
is

created

by

contract,

made

prior to the

however, the younger

If,

and the party receiving

it

lien

has notice of

the prior unrecorded mortgage, or a purchaser has the like notice, then the lien of the older mortgage shall be held good
against them.
§ 1960. Mortgages,

when duly executed and

.t

•

recorded, shall be How
•

admit-

tedinevi-

i

admitted in evidence under the same rules as registered deeds,
mortgage recorded in an improper office, or without Defective
§ 1961.
due attestation or probate, or so defectively recorded as not to
dence.

A

give notice to a prudent inquirer, shall not be held notice to submere formal
sequent bona fide purchasers or younger liens.

A

mistake in the record shall not vitiate

The due record

§ 1962.

the time prescribed,

is

it.

of a mortgage, though not

made

notice from the time of record to

all

in

Record not

the

world.

§1963. All the rules prescribed for the probate of deeds to p ro bate for
land where the witnesses are dead, insane, or removed from the
State, or to the
-or

acknowledgment before or

attestation

re

by consuls

commissioners, shall apply to the probate of mortgages.

There shall be no tacking of mortgages in this State. Tacking.
§ 1965. Mortgages ma}r be taken by sureties and guarantees to Mort gageto
sureties.
indemnify them against loss.
§ 1964.

«.'.,.

1966. If the possession
of the property
±
last

Redemption
Q ten years.

i

any time within ten years
recognition by the mortgagee of such right of re-

gagee, the mortgager

from the

may redeem

given to the mort-

is

at

demption.
§ 1967. If the

mortgage

•due at different times, the
first

is

given to secure several debts falling Debt3

mortgagee

may

foreclose

when

becomes due, and the court will control the surplus

so

due

thenfen°s.

a

as to

protect the lien created for the debts not due.
§ 1968.

So

if

there be several mortgagees of equal date or em-

several disnC
r

braced in the same mortgage, and one forecloses, the court will g a g ee?°
control the proceeds of the sale to distribute to the several mort-

gagees according to their claims.
§ 1969.

Property mortgaged

may

be sold under other process,

claiming
e

subject to the lien of the mortgage.

If the mortgage

is fore-s5es.

390
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mortgagee may place his execution in the hands of
the officer of the law making the sale, and canse the title unincumbered to be sold, and claim the proceeds according to the
closed, the

date of his lien.
Purchasers

S^respond
to lien.

§ 1970. Purchasers at public sales of property subject to the

mortgage, shall give bond and security in double the

lien of a

value thereof to the

officer

making the

remove the property out of the

sale,

and

conditioned not to

forthcoming to
Provided, the mortgagee, or his agent,
State,

for its

answer to the said lien
files with the officer prior to the sale, an affidavit of the amount
due on such mortgage, and that he apprehends the loss of said
property unless such bond be taken. On failure to give suchbond, the property shall be re-sold at the risk of the purchaser.
;

SECTION
OTHER

LIEN'S.
Section.

Section.

Payment

amount

19*71.

Lien of mechanics.

1983.

19*72.

Notice of other

1984. Lien of mill-wrights

19*73.

Lien attaching to proceeds of

liens.

of

due.

&

1986. Other liens

—how enforced.

19*75.

Proceedings on

19*76.

How

19*7*7.

Effect of possession.

19*78.

Lien of other mechanics.

19*79.

Lien on steamboats.

1991. Lien

1980.

Mode

of enforcement.

1992. Oldest lien preferred.

how

J

pai't

of mechanic.

1989. Attorney's lien
•

made.

factor, &c.

1990. Settlement

by

—

its

extent

&

effect.

parties.

by by-laws.

993. Lien under charters.

1994. Lien on rules absolute.

§ 1971. All mechanics
for, shall

Lien of attorney,

1988. Vendor's lien abolished.

1982. Replevy.

chanics.

198*7.

sued.

1981. Issue

machinists..

1985. Stone cutters, &c.

sale.

19*74. Trial of issue.

Lien of me-

II.

have a

who have taken no personal security there-

lien on every house,

and the premises to which

it

be attached, for work done or' materials furnished in building or repairing such house. Which lien shall be superior in
dignity and of higher claim than any other incumbrance without
regard to date. And such lien upon the improvements made by
shall

the mechanic, shall attach to
Notice of
other liens.

Any

§ 1972.

may

them without regard

to the title.

person holding a lien on such premises or house,

give notice to any mechanic about to build or repair, before

the same

is

commenced, not

to proceed therewith.

notice, the mechanic's lien shall

ing notice.

After such

be postponed for the person giv-

—

:
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on which there is a inechan- Lien attachany house or premises
L
mg to pro^
ic's lien, be sold by any process from the courts of this btate, the ceeds of sale
purchaser shall obtain the full title and the lien shall attach to
the proceeds of the sale, upon notice by the mechanic to the offi§ 1973. If

''

.

cer to hold the

money

,

until the next session of the Superior

Court for that purpose.
§1974. If the claim of lien be disputed by either plaintiff or Trial of isdefendant in the process or decree on which the money was

an issue shall be ordered and tried as other causes, and if
it be determined against the claimant, he shall pay such damages, not exceeding twenty per cent., as the jury may assess,
raised,

with interest from the date of the notice to retain, and costs.
§1975. The following provisions must be complied with to

ProceedIngs

make good

mechanic,

the mechanic's lien, and on failure of either, the lien

shall cease, viz
1.

A substantial compliance by the mechanic with his contract

for building or repairing or materials furnished.

The recording

of his claim of lien in the clerk's office of
" A. B.,
the county where the land lies in substance as follows:
2.

a mechanic, claims a lien on the house, and premises on which

it

D. (describing the premises) (for building, repairing, or whatever the claim may be) " within three months
from the time the same is completed.
3. The commencement of an action for the recovery of the
amount of his claim within twelve months from the time the
same shall become due.
§1976. In declaring for such debt the mechanic must set forth How sued,
his lien and the premises on which he claims it, and if the lien
is allowed the verdict shall set it forth and the judgment and
execution be awarded accordingly.
§1977. The delivery of possession by the mechanic shall not Effectof
is

erected, of C.

effect his lien.

possession.

§1978. All mechanics bhall have a lien on all personal pro- Lien of other
m
perty, manufactured or repaired by them, to the extent of the
work done and the materials furnished; but such lien shall cease

on the delivery of possession to the owner.
§1979. Every officer and employee, or the master or guardian
of any colored employee on any steamboat or other water craft,
engaged in the navigation of any river within the border or
forming the boundary of this State, shall have a lien of the
highest dignity upon the said boat or craft for any debt, dues,

Lienon
steamboats

-
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wages or demands that
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lie

may have

against the

owner or

lessee

of such boat or craft for personal services in connection with the

same, or for

wood

or provisions furnished to the same.

Such lien must be prosecuted and enforced in the following manner m substance, viz:
1. There must be a demand on the owner, or agent, or lessee
for payment, and a refusal to pay; and such demand and refusal
must be averred.
2. It must be prosecuted within 'one year after the debt becomes due.
§ 1980.

Mode of enforcement.

,

.

-,

3.

The person prosecuting such

guardian of a free person of

color,

either for himself or as

lien,

must make an

affidavit before

a Justice of the Superior or Inferior Court of the county in

which the boat or

craft

may

then lay, upon the same arriving at

the place of destination to which
all

it

has been freighted, showing

the facts necessary to constitute a lien under this Code and

the amount claimed to be due.
fifty dollars

Peace,

the application

who may

take

all

If the

may

amount claimed

is

under

be made to a Justice of the

the other steps hereinafter prescribed

as in other cases in his court.

§1981. If the person defendant in such execution or any

issue—how

creditor of such defendant contests the

claim or the existence of such lien, he

amount

may

or justice of the

file

his affidavit of

the fact, setting forth the grounds of such denial, which affidavit
shall

form an issue to be returned to the court and tried

as other

causes.

The defendant may replevy the boat or craft by giving
bond and security in double the amount claimed for the payment
§ 1982.

Eepievy.

of the eventual condemnation money.
Payment

§1983. If only a part of the amount claimed

of

is

denied, the

amount admitted to be due must be paid before the affidavit shall
be received by the officer.
§1984. All millwrights and builders of gold machines shall
Lien cf mmmachinisS have a lien upon such mills and machines, of the same dignity
as that given above to persons employed on steamboats, and the
same may be enforced in the same way.
'

§1985. All stone cutters and marble companies shall have a
com- similar lien on the stone or marble cut and prepared by them, for

Lien of stone
marble

and expenses, and such
similar manner.
their labor

V'.&fc

lien

may

be enforced in a
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§1986. All persons having a lien on personalty under any law other liens
in this State

may

enforce the same in a similar manner, by com- forced,

plying with the requisitions prescribed above for persons employed on steamboats, the proceedings to be in the county where
1^he

property

lies.

§1987. The

lien

given by the

common law

to attorneys, fac-

Liens of

pawnees, carriers and others under special cir- tors,7nncumstances (except the vendor's lien) are recognized by and may pawners,

ata°

tors, inn-keepers,

be enforced under the law of Georgia.
money of vendor's
§1988. The vendor's equitable lien for the purchase
r
°
lienabol*

,

.

lands

is

;

\
m this State.
.

abolished

.

ished.

§1989. The attorney's lien shall attach for his fees and for a
general balance on all sums collected by him, and upon all property recovered by his services, and shall be superior to

all

Attorney's

tentandef-

other

In claim cases the attorney causing the levy and
shall be entitled
fi. fa.
to his fees from the proceeds of the property condemned, although
liens thereon.

prosecuting the rights of the plaintiff in

older liens

may demand and

recover the proceeds from the im-

mediate client of such attorney.

by settlement between themselves, de- settlement
ypar
feat the attorney of any lien or claim under contract with his
client of which the opposite party had notice prior to the consummation of such settlement.
§ 1991. The by-laws of a corporation may create a lien upon Lien by by§ 1990. Parties cannot,

the shares or other property of the stockholders in favor of the

company; such lien is binding upon the corporators themselves
and upon all creditors giving credit with notice, or purchasers at
public or private sale purchasing with notice.

§1992.

When

different persons hold a lien

on the same pro-

oldest

Hen

preferred.

and both declared to be of the same dignity, then the
have the preference.
§1993. All liens created under the charters of incorporated Liens under
companies are continued under this Code.
§ 1994. Eules absolute granted against defaulting Sheriffs, Con- Liens on
8 *
stables and other officers under the various provisions of thislJte.
Code, shall have a lien on their property from the date of their
rendition similar to that of judgments obtained at the same
perty,

oldest lien shall

term.
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AKTICLE

IT.

INSOLVENT DEBTORS.
Section

1.

How

Section

2.

Prison bounds.

Section

3.

Property exempt from

discharged.

sale.

c
SECTION
HOW

DISCHARGED.

Section.

Section.

1995. Debtors arrested, &c.

1996.

•

By

2001. Verdict for objector.

2002. Oath to be taken.

giving bond, &c.

1997. Notice to creditors.

2003. Effect of discharge.

1998. Schedule.

2004. Perjury.

1999. Objections.

2005. Delivery of property.

2000. Trial of issue.
|

Debtor

ar-

I.

§ 1995.

Any

2006. Disposition of property.

debtor unable to pay his debts in

rested may-

be

dis-

charged.

By giving
bond, &c.

arrested on

whenever
mesne or final,
full,

any process against his person, either
may be relieved from imprisonment and future arrest for the
same debts upon complying with the provisions of this section.
§1996. He shall tender to the officer arresting him, a bond'
with good security, payable to the plaintiff in the process, and in
double the amount of the debt, conditioned for his appearance at
the next term after the expiration of twenty days of the court,,

whence the process issued (unless the same be a Justices' Court,
and in such case to the Inferior Court) then and there to stand to*
and abide by such proceedings as may be had relative to his
Failure to

application to take the oath prescribed.

If at such term he

fails-

appear at
court.

to appear,

and no

sufficient excuse, to

be judged of by the court,

be rendered for his absence, an order shall be taken requiring
party and his sureties to show cause at the next term

the-

why judg-

ment should not be entered on said bond for the amount of the
plantiff 's demand
and if no sufficient cause be shown judgment
shall be so entered.
The sureties shall not have the right to
;

Surrender

by

sureties.

surrender their principal after the

first

term, unless they satisfy

the court that they exercised strict diligence and failed to securehis attendance at that term,

and

to this

the power given by law to-special

bail.

end they

shall

have

all;
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Discharged.

sfive at least

ten days' no-

<J

.

,

intended application to the arresting creditor, and may
give the same notice to any other of his creditors, and the order
of discharge shall set forth the names of all the notified creditors.

Notice to
creditors.

tice of his

A notice to an attorney of record shall

be held sufficient notice

and service on one of a firm shall be sufficient. If
creditors reside out of the State, and their claims are not in suit, Non-resinotice by publication, once a week for two months, shall be held

to his client,

sufficient to

§ 1998.

them.

Every applicant,

of the court, shall
estate,

money,

tion, or to

file

at least ten

a schedule of

debts, credits

and

days before the session schedule.

all

his real

and personal

effects in possession, or in ac-

be enjoyed in future, whether the same be legal or

equitable.

§1999. Every creditor of such applicant may appear and file objections,
objections to the granting a discharge of the applicant on either
of the following grounds
1.

should be thus included
2.

:

A willful failure to include in the schedule
Any

;

property which

the creditor specifying the property.

fraudulent attempt by the applicant to defeat the en-

forcement of the rights of creditors.

The

any species of gaming or lottery, within twelve months before his application, at any one
time, the sum of one hundred dollars, or at different times the
aggregate sum of three hundred dollars.
§ 2000. The objections filed shall constitute the issue, and shall Trial of
be submitted to a jury as other causes, upon the trial of which
the applicant may be sworn as a witness at the instance of the
objector; and if he refuses to answer any pertinent and legal
questions, after notice from the court, his application shall be
3.

loss

by the

applicant, at

refused.

§ 2001. If the jury find a verdict sustaining the objection filed,

verdict for

the court shall order the applicant into the custody of the Sheriff,
to

be safely kept

resting creditor

provided by law, until the debt of the arsatisfied, unless the jury further find that the

as

is

omission was not fraudulent

;

in

which

last case,

upon the

de-

livery of the property, the defendant shall be allowed to take

the oath.

§2002. If no objections are

filed,

or if filed the verdict

is

inoathtobe

favor of the applicant, the court shall cause the following oath

:
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be entered on the minutes, and sworn to and subscribed by

the applicant, viz

A. B., do solemnly swear (or affirm, as the case may be,)
in the presence of Almighty G-od, that I am not possessed of any
estate, real or personal, money, debts, credits or effects, legal or
equitable, (such property as is exempt by law from levy and sale
alone excepted,) other than is contained in the schedule filed by
"

I,

my

arrest

or before, sold, leased, assigned or otherwise disposed of or

made

me, and that I have not, directly or indirectly, since

by me, any part of
money, debts or credits, whereby

over, in trust for myself, or others appointed

my

lands, estate, goods, stock,

I have or expect any benefit or profit to myself,

So help

heirs.
Effect of
iarge
'

my

wife or

my

me God."

§ 2003. After taking the oath, the debtor is discharged from
arrest at any time at the instance of either of the notified creditors,

and such

arrest shall be false

imprisonment

;

but his pro-

perty remains subject to levy and sale for the satisfaction of their
debts.
Peijnry.

§2004. Willful and fraudulent false swearing

in

taking the

oath shall be perjury.
Delivery of
property.

§2005. Before taking the oath the debtor shall deliver into the
cour t all his title papers to lands returned in the schedule, within
his control

and

;

also all notes, bonds, contracts, accounts,

books

mentioned in the schedule, and shall
deliver to the Sheriff all personal property mentioned therein.
If the debtor be arrested in a county different from that whence
the process issued, he may deliver any personal property returned
in his schedule to the Sheriff of the county of his residence, who
or other evidences of debts

in another

shall hold

it

application
Disposition
of property.

subject to the order of the court before

is

to be

whom

the

made.

§2006. The court

may make

such order for the

sale, or

other

di S p OS ition of the property, or collection of the debts returned in

the schedule, as in
tors,

and

to this

its

end

faithful discharge of

entrusted.

judgment

shall

have

is

all

most

beneficial to the credi-

necessary power to enforce a

duty by those to

whom

such assets shall be
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Bounds.

II.

PRISON BOUNDS.
Section.

Section.
2 Oof.

Laid

2010. For six months.

off.

—when surety,

2008. Plan of bounds.
2009.

How

2011. Sheriff

2012. Jailor's fees.

to get benefit of.

§2007. The Sheriff of every county, under the direction of Laid

off.

the Inferior Court, shall cause to be surveyed and laid off around

every

jail,

in such shape as

may be most

convenient, one hun-

dred acres of land, the boundaries of which shall be the limits of
the prison bounds, which limits

by

may

be re-surveyed and changed

the Inferior Court at any time within their discretion.

§ 2008.

A plan of such bounds shall be returned

to the Clerks

of each, the Superior and Inferior Courts of the county, and entered

by them upon

P]an of

bounds

-

their minutes as a part of the record.

§2009. Any person arrested and committed to jail for debt, Ho w to get
may have the free use and enjoyment of his liberty within the bcnefit °*

by tendering to the Sheriff a bond
with good security, payable to the plaintiff in the process, in
double the amount of the debt for which he is arrested, conditioned that he will not pass over or leave the boundaries thus
laid off at any time without being legally discharged.
Upon a
limits of such prison bounds,

violation of this condition, the creditor

may commence an

upon such bond instantly.
§2010. The privilege of prison bounds

shall

action

be extended to a For six

debtor imprisoned for the term of six months, and no longer, upon
the same arrest.
§ 2011. If the Sheriff' takes insufficient security,

held and bound as surety himself.

he

shall

be sheriffensure "
Jy

>

§2012. If the jailor diets the prisoner when within prison jaiws fees,
bounds, he must look to him alone for his fees.

:
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Sale.

III.

PROPERTY EXEMPT FROM SALE.
Section.

Section.
2013. Property

exempt from

201G.

—wife's
Land —how
Objections —how

2011.

Town

2014. Schedule
2015.

Property ex-

^e.

laid

2018. Sale subject to encumbrance.

sale.

2019. Trespass by

privileges.

officer.

2020. Alienation and encumbrances.

off.

2021. Settled on wife and children.

tried.

property.

Hie iollowme; property ot every debtor, who is the
head of a family, shall be exempt from levy and sale by virtue of
any process whatever, under the laws of this State; nor shall
any valid lien be created thereon, except in the manner hereinafter pointed out, but shall remain for the use and benefit of the
8 2013.

family of the debtor
Fifty acres of land, and five additional acres for each of his

1.

or her children under the age of sixteen years.

include the dwelling-house,

if

This land shall

the value of such house and im-

provements does not exceed the sum of two hundred dollars;
Provided, that none of the above land be within the limits of a
city, town, or village, and does not include any cotton or wool
factory, saw or grist mill, or any other machinery propelled by
water or steam, the value of which exceeds the sum of two hundred dollars And provided, also, that such land shall not derive its chief value from other cause than its adaptation to agricultural purposes or, in lieu of the above land, real estate in a
city, town, or village, not exceeding five hundred dollars in value.
2. One farm-horse or mule.
3. One cow and calf.
4. Ten head of hogs and fifty dollars worth of provisions, and
jive dollars worth additional for each child.
5. Beds, bedding, and common bedsteads sufficient for the
;

;

family.
6.

One loom, one

spinning-wheel, and two pair of cards, and

one hundred pounds of

lint cotton.

7.

Common

8.

Equipment and arms of a

tools of trade of himself

and

militia

his wife.

soldier,

and trooper's

horse.
9.

10.
11.

Ordinary cooking utensils and table crockery.

Wearing apparel of himself and family.
Family Bible, religious works, and school books.
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Sale.

portraits.

library of

a professional

man,

in actual practice or

business, not exceeding three hundred dollars

in value,

and

to be

by himself.
§ 2014. Every debtor seeking the benetit of the act, or if he schedulesprm
refuses, his wife, or any person acting as her next friend, shall 2g£
make out a schedule and description of the property claimed by
him to be exempt under this law, and return the same to the
Clerk of the Inferior Court, who shall record the same in a book
to be kept by him for that purpose.
§2015. Upon application by an insolvent debtor, it shall be Land— how
the duty of the County Surveyor, or any other surveyor, if there
be no County Surveyor, to lay off the land allowed to his family
under this law, and to make a plat of the same, which plat shall
be returned to the Clerk of the Inferior Court, and recorded as
selected

"

'

before provided for schedules returned.

any cause, desire to dispute objections—
the propriety of the survey, or the value of the improvements,
upon application to the Inferior Court, and notice to the debtor,
the said court may appoint three appraisers to view the survey,
and to value the improvements, and on their return the said court
§ 2016.

may

Should any creditor,

direct the surveyor to

judgment of the

court,

for

make

such alterations as

shall, in

the

be conformable to law.

§2017. If the debtor owns town property, exceeding in value Town prop
the sum of five hundred dollars, and it cannot be so divided as erty

_

"

to give to his family that

amount, he

cer levying thereon, and

when

may

give notice to the

offi-

the proceeds of the sale are to be

distributed the court shall order five hundred dollars of the

same Five nune

by some proper person, in a home for the family P r°ceedl
of the debtor, which shall be exempt, as if laid off under this law.
§ 2018. If, from any cause, the land exempt has not been laid gale subj ect
to be invested,

f

-

oft'

when

the remainder

is

the fact, the purchaser will

Any

en c

um

offered for sale, notice being given of b J an c e

buy

"

subject to this encumbrance.

knowingly levying on or selling any prop- Trespass by
ofllcer
erty of a debtor exempt under this law, a schedule of which has
been returned, as required, is guilty of a trespass, and suit may
be brought therefor, in the name of the wife or family of the
debtor, and the recovery shall be for their exclusive use.
§2020. The debtor shall have no power to alienate or encum- Alienation
ber the property exempt under this law; but the same may befin™"
sold by the debtor and his wife, if any, jointly, with the consent
§2019.

officer

-

—

,

A
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•n
of the Inferior Court of the county, the proceeds to go to the use
of the debtor's family.

§2021. The property exempt under this law shall be for the
use of the wife during her life, and at her death be equally divided between her children under the age of sixteen years. xJ/X

Settled on
wife and
children.

-'

•
.'.

..."

'

C,

i

'

INTEREST AND USURY.
Section.

Section.
2022. Lawful interest,

202 1. Interest on judgment.

2023. Usury.

2028.

2024. Effect of usury.

2029. Interest on liquidated demands.

2025.
2026.

Lawful

in-

terest.

Usury.

Effect of

usury.

2030.

Back interest.
Lex loci.

Payment

On

—how applied to

merchants' accounts.

§2022. Lawful interest in this State shall be
seven per cent, per annum.
§

Usury

2023.

is

at the rate of

the reserving and taking, or contracting to re-

by

serve and

take, either directly or

the use of

money than the lawful interest.
The effect of usury is to annul and make void

§ 2024.

tract for the usury

interest.

;

indirection, a greater

sum

for

the con-

the lender having the right to recover the

principal

sum

made

a part of an usurious contract, or to evade the laws

as

loaned, with legal interest.

All

titles to

property,

against usury, are void.
Back

inter-

est.

Lex

loci.

from date, when stipulated, if the debt is not
punctually paid at maturity, may be recovered; Provided, interest has not already been included in the principal amount.
§ 2026. Every contract bears interest according to the law of
the place of the contract, at the time of the contract, unless upon
its face it is apparent that the intention of the parties referred
§ 2025. Interest

the execution of the contract to another forum, in this case the
Interest on
judgment.

law of the forum shall govern.
§ 2027. All judgments in this State bear lawful

interest

upon

amount recovered.
§ 2028. When a payment is made upon any debt, it shall be
applied first to the discharge of any interest due at the time, and

the principal
Payment

how

applied

to interest.

the balance,

if

any, to the reduction of the principal.

ment does not extinguish the

If the pay-

no interest shall
be calculated on such balance of interest, but only on the principal amount up to the time of the next payment.
interest then due,

/

•.

— Other
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§2029. All liquidated demands, whereby agreement or other- interest^on.
wise the sum to be paid is fixed or certain, bear interest from the demands.
time the party is liable and bound to pay them if payable on
;

demand, from the time of the demand. In case of promissory
notes payable on demand, the law presumes a demand instantly,
and gives interest from date.
of merchants, tradesmen and mechanics, on mer-ac§
o 2030. All accounts
chants
which by custom become due at the end of the year, bear interest counts.
from that time upon the amount actually due whenever ascer'

tained.

CHAPTER

III.

OF BAILMENTS.

Article

1.

General principles.

Article

2.

Article

3.

Article

4.

Article

5.

Article

6.

Of
Of
Of
Of
Of

and herein of R. R., &c.

carriers

hiring.
deposits.

loans.

pledges or pawns.

ARTICLE

I.

GENERAL PRINCIPLES.
Section.

Section.
2031. Definition.

2035. Extraordinary.

2032. Property

2036. Gross neglect.

in bailee.

2033. Care and diligence.

2037.

Burden of proof.

2034. Ordinary.

A bailment

§2031.

is

a delivery of goods or property for the Definition,

execution of a special object, beneficial either to the bailor or
bailee, or

out this

and upon a contract, express or implied, to carry
object and dispose of the property in conformity with
both

;

the purpose of the trust.

§2032. In
,

all cases

the bailee, durino; the bailment, has a ri^ht
fe

.

to the possession of the property,

and

right of property in the thing bailed.
rights

by any one he

m
.

is

most cases a special
For a violation of these

entitled to his action.

§ 2033. All bailees are required to exercise care
in protecting and keeping

26

Property in
bailee.

safely the thing bailed.

and diligence care and
!

Different de-

lgence

'
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1.

— General Principles.

grees of diligence are required according to the nature of the

bailments.

Ordinary

§ 2034.

Ordinary.

man

takes of his

of such diligence
Extraordinary.

Gross neglect.

Burden

own
is

is

that care which every prudent

The absence

property of a similar nature.

termed ordinary

neglect.

Extraordinary diligence, is that extreme care and caution which very prudent and thoughtful persons use in securing
and preserving their own property. The absence of such diligence is termed slight neglect.
§2036. Gross neglect, is the want of that care which every
man of common sense, how inattentive soever he may be, takes
§ 2035.

own

of his

property.

§ 2037. In all cases of bailments after proof of loss, the

of

proof.

diligence,

of proof

burden

on the bailee to show proper diligence.

is

AETICLE

II.

OF CARRIERS AND HEREIN OF THE LIABILITIES OF RAILROAD
STEAMBOAT COMPANIES.
Section.

Section.

2047.

2038. Definition.
2039.

Common

When

2049. Lien.

2041. Effect of

2050.

Duty

it

exists.

2048. Estoppel on carrier.

carriers.

2040.- Carrier of passengers.

2042.

AND

notice to limit.

On

baggage.

2051. Fraud on carrier.

as to reception of goods.

2043. Time of responsibility.

2052. Limit as to value of baggage.

2044. For baggage.

2053.

2045. For delay.

2054. Liability of R. R. Co's. as carriers.

2046. Stopping in transits.

2055.

§ 2038.

Definition.

Any

What

passengers

When there

may

be refused,

are several.

person undertaking to transport goods to another

place for a compensation,

is

a carrier, and as such

is

bound

to

ordinary diligence.
§ 2039.

Common

One who pursues

the business constantly or continu-

carrier.

ously for any period of time, or any distance of transportation,
is
Liability.

a

common

and

as such, is

bound

to use extraordinary

In cases of loss the presumption of law is against
him, and no excuse avails him unless it was occasioned by the
diligence.

act of
Carrier of
passengers.

carrier,

God

§ 2040.

or the public enemies of the State.

A carrier of passengers is

diligence on behalf of himself

and persons of

his passengers.

bound

also to extraordinary

and his agents to protect the lives
But he is not liable for injuries

though he be a slave (if such slave is rightfully
received by the carrier,) after having used such diligence.

to the person,

r
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Carriers, &c.

liability
carrier cannot limit his legal
^
"

by Effect of no"

tice to limit,.

any notice given, either by publication or by entry on receipts
given or tickets sold. He may make an express contract and
will then be governed thereby.

A common

as to
holding
o himself out to the public Duty
reception of
as such, is bound to receive all goods and passengers offered, that goods, &c.
he is able and accustomed to carry, upon compliance with such
reasonable regulations as he may adopt for his own safety and

§2042.
o

carrier,

-t-

the benefit of the public.

The

§ 2043.

responsibility of the carrier

commences with the Time

delivery of the goods, either to himself or his agent, or at the

place where he

is

accustomed or agrees to receive them.

of re-

s P° nslblllt

^

It

ceases with their delivery at destination according to the direc-

tion of the person sending, or according to the custom of the
trade.

The

§2044.

carrier of passengers

is

responsible only for bag- For baggage,

gage placed in his custody, yet a passenger cannot relieve himself
from liability for freight by assuming to take care of his own
baggage.

The common

§ 2045.

carrier

is

bound not only

for the safe For

delay.

transportation and delivery of goods, but also that the same be

done without unreasonable delay.

A

§2046.
relieves

stoppage in transitu by the vendor or consignor stoppage m

the carrier from his

obligation to deliver, nor

is

he

thenceforward responsible for more than ordinary diligence in
the care of the goods.
§ 2047.

The

right of stoppage in transitu exists

whenever the when

vendor in a sale on credit seeks to resume the possession of goods
while they are in the hands of a carrier or middle man, in their
transit to the vendee or consignee, on his becoming insolvent.
It continues until the vendee obtains actual possession of the

it

ex _

lst8*

goods.

§2048. The carrier cannot dispute the
livering the goods to

him by

or a title in third persons,

setting

which

title

of the person de- Estoppel

up adverse

is

title in himself,

camer

not being enforced against

him.
§ 2049.

may
by

The

carrier has a lien

retain possession until

it is

on the goods

and Lien
waived

for the freight,

paid, unless this right

is

contract or actual delivery.
This lien exists only
the carrier has complied with his contract as to transporHe can recover pro rata for the actual distance transtation.
special

when

.

-

on

—
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Carriers, &c.

the consignee voluntarily receives the goods at an

when

intermediate point.
On

§ 2050.

baggage.

The

not only for

its

carrier of passengers has a lien

freight but for the passenger's fare.

§2051. The carrier

Fraud on
earner.

g5e?°

require the nature and value of the

acts,

from

liability.

A

§ 2052.
"

may

be made known, and any fraudulent
sayings or concealment by his customers will release him

g 00(j s delivered

Limit as to
fbag

on the baggage,,

to

him

to

carrier of passengers

may

limit the value of the

baggage to be taken for the fare paid; in case of loss, however,
and though no extra freight has been demanded or paid, thecarrier is responsible for the value of the baggage lost JProvidedT
;

the same be only such articles as a traveler for business or plea-

own use.
passengers may refuse

sure would carry for his or her
what

§2053. Carriers of
from their conveyances

as-

7
be^fuseT eJ ec*

all

to admit, or

may

persons refusing to comply with

reasonable regulations, or guilty of improper conduct, or of bad,
dissolute, doubtful or suspicious characters

to

;

so they

convey persons seeking to interfere with their

own

may

refuse-

business or

interest.

§ 2054. Kailroad companies are common carriers, and liable as
s sllcn companies necessarily have many employees who'
companies sucn
as carriers.
canno t possibly control those who should exercise care and diliLiability of

-

^

gence in the running of trains, such companies shall be liable tosuch employees as to passengers for injuries arising from thewant of such care and diligence. If such employees are slaves
the
when there
are several.

$

company
2055.

differen t

is

liable to the master,

When

there are

several connecting railroads

companies, and the goods are intended to be transported

over more than one railroad, each

only to

under

its

own terminus and

road; the last

company

shall

be responsible

until delivery to the connecting

company which has received the goods

as

"in

good order" shall be responsible to the consignee for any damage, open or concealed, done to the goods, and such companies
shall settle

*

among themselves

the question of ultimate liability.
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—Of Hiring.

ARTICLE

III.

OF HIRING.
Section'.

^Section.

Power and duty

of hirer.

2056. Contract of hiring.

2069.

2057. Title of hirer.

2070. Liability for other employees.

2058.

Duty

2071. Otherwise.

as to delivery.

Removal out of the

2059. Obligations of the bailor.

2072.

2060. Engagement of hirer.

2073. Re-letting.

:2061. Effect of violation.

2074.

.2062.

For

torts

—who may

2064. Hiring of slaves.

2076. Rule of duty.
2077. Title to thing, &c.

2078. Labor on shares.

he runs away.

2066. If he

sale of thing hired.

2075. Hire of labor, &c.

sue.

-2063. Effect of loss or destruction.

.2065. If

Levy and

State.

2079. Possession.

is sick.

2067. If he dies.

2080. Loss or destruction.

2068. Neglect in case of sickness.

2081. Generally an entire contract.

§2056. Hiring is a contract by which one person grants to Contractof
innSj
another either the enjoyment of a thing or the use of the labor
;and industry, either of himself or his slave, during a certain time,
for a stipulated compensation, or where one contracts for the
labor or services of another about a thing bailed to

him

for a

specified purpose.

§2057.

The

hirer of things acquires a qualified ownership of Ti ti e

of

which entitles him to all their increase and to
the possession and enjoyment of them, during the period of
bailment, against even the owner himself.
§2058. The contract may be for the return of the thing or of Dnt
to
like property of the same kind and quality.
In the former case dellTery
the risk of death or inevitable accident is with the bailor, and he

them

for the time,

-

•can re-take possession

immediately at the expiration of the time
bailee, and he

of hiring. In the latter case the risk is with the
must deliver the thmof hired before the bailor's
vested.

interest is re-

.

§ 2059.

The

obligations of the bailor of things are to do no act

to deprive the hirer of the use and enjoyment of the chattel
-during the period of the bailment to keep the thing in suitable

obligations
e
or'
° %

;

order and repair for the purposes of the bailment

;

and

rant the right of possession, and that the thing bailed

any
is

secret fault rendering

it

is

unfitted for the purpose for

to war-

from
which it

free

hired.

2060.

The engagements

of the hirer of things are to put the Engagement
birer
thing to no other use than that for which it is hired to take or- of
§

'

;
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dinary care in

ment

;

and

to

its

use

;

3.— Of

Hiring.

to re-deliver at the expiration of the bail-

comply generally with the terms of the

the bailor sends his

own

hiring.

If

agents with the thing bailed, as a driver

then the hirer is bound either to the bailor or to
third persons, only for the consequences of his own directions and
for his horse,

for gross neglect.

§2061. For a violation of the engagements of either party, the

Effect of
yio a ion.

ier

^.}

may

abandon the contract

and in case the hirer puts the

;

thing to a different use, the bailor

may

sue as for a conversion,

even though the hirer be an infant.
§ 2062. For an interference with the possession, the right of
action is in the hirer for any injury to the property, or any in-

For torts—

n
sue°

;

terference with his rights of property, the bailor also has his right

of action.
Effect of loss
destruc-

w

§2063. The loss or destruction of the thing hired, without
au ]|. Qn |]ie p ar f fae hirer, puts an end to the bailment, and
j.

-f

the hirer should pay only for the time

it

was enjoyed.

In a contract for the hire of slaves, the hirer acquires
no title or property in the slave, but only the right to the use
and enjoyment of the labor, skill and industry of the slave for
the time of the bailment. Hence the increase of the slave belongs to the master, and he is responsible for physician's bills,
unless the necessity for medical treatment arose from the fault or
§ 2064.

Hiring of

neglect of the hirer.
if

§2065. If a slave runs away from the hirer, he must pay the
hire in full, unless such was a habit of the slave and not communicated to the hirer at the time of the contract. If he is not in

he runs

default, the fact that the slave

is

runaway

releases

him from the

obligation to re-deliver at the expiration of the term.
if

he

is

sick

§2066. If a slave loses time from sickness, the hirer is entitled
to no abatement of the hire, unless the disease be one to which
the slave was previously subject, and the fact not communicated
to the hirer.
§ 2067. If a slave dies

ifhe dies.

during the time for which he

is

hired,

—

and from no fault or neglect of the hirer the onus to prove
which is on the hirer lie is bound only for hire to the time of

—

his death.
Neglect in

SS°

"

§2068. To fail to call for medical treatment, when accessible
and needed, will be held gross neglect by the hirer and for this
purpose the hirer is agent for the owner so far as to bind him for
such medical attendance. In all such cases it is the duty of the
;
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Hiring.

communicate to the owner the condition of the slave,
and the fact of medical treatment being required, and to follow

hirer to

strictly his instructions in

when

regard thereto.

A failure

to

do

this,

practicable, will entitle the master to recover the physi-

cian's bill

from the

hirer.

§2069. The hirer of a slave has the right, and is bound to con- rower and
Hearer.
trol him as a master during the time for which he is hired.
is

bound

ing

to provide

him with necessary

to require only ordinary labor

;

and lodgand neither by

food, clothing

from him

;

himself nor his agents unnecessarily to expose or cruelly to treat

him

and such hirer is liable to the master for all injuries to the
slave arising either from the neglect or willful misconduct of his
agents to the slave while under the control of such agents.
§ 2070. The hirer of a slave is liable in damages to the master Liability for
for any injury to the slave arising from the negligence or unskill- pioyees.
fulness of other employees of the hirer engaged in the same ser;

vice.

and engagements of otherwise,
are the same with the bailor and

§ 2071. In other respects the obligations

the bailor and hirer of slaves,

hirer of things before specified.
Kemovai
remove such things
fe
out of the
except by consent of the state, &c.

§
c 2072. ~No hirer of things has a right to

....
beyond the jurisdiction of this
.

State,

nor to remove a slave to another portion of this State,
when such removal might endanger the health of the slave, nor
bailor,

to

put the thing hired to any hazardous use, unless specially con-

tracted for.
§ 2073. ~No hirer of a thing has the right to re-let or hire the

Ee-ietting.

thing bailed to another, except with the consent, express or implied, of the bailor.
In such case the bailor may either take im-

mediate possession of the thing bailed, or he may waive this right
and hold the hirer bound to extraordinary care and diligence on
the part of himself and the hirer from him.

A

thing hired is not subject to sale under judgment Levy on
§2074.
obtained subsequent to the contract of hire against the owner,

may

be levied on and a bond for its forthcoming at the expiration of the time for which it is hired, may be demanded of the

but

person hiring; Provided, the time of hiring does not exceed one
year.

§2075. The hire of labor or services is the essence of every Hireof
labor &e
bailment in which goods are delivered to another, and compen'

sation paid for care, attention or labor bestowed

upon them.

It

"
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includes the contracts of forwarding and commission merchants,
factors, wharfingers,

mechanics, and

all

agents in such transac-

tions.
Euleofduty,

§ 2076. In ail such cases the bailee
cise skill in the labor

is

not only bound to exer-

and work bestowed, but

it is

a part of the

contract that he shall exercise ordinary care and diligence in

keeping and protecting the
Title to

thing on
which labor
is bestowed.

articles entrusted to

him.

§ 2077. In such cases, if the identical article, though materially

changed by the labor bestowed
in the bailor.

the

title to

the entire structure

larger portion of the materials.

—such

is

to

be returned, the

title

remains

If the bailee furnishes a portion of the materials,
is

in the party furnishing the

If the bailor furnishes materials

—but the contract does not contemplate
the use of that material specially — then the
in the
as silver for plate

title is

to the article
Labor on
shares.

made

until

it is

bailee,

delivered.

be manufactured on shares,
remains in the bailor until the delivery to him of his

§ 2078. If materials-are furnished to

the

title

portion of the manufactured goods.
Possession.

Lien.

The

and services, is entitled to
the possession of the thing bailed, pending the bailment. He
has also a special lien upon the same for his labor and services,
until he parts with possession
and if he delivers up a part, the
lien attaches to the remainder in his possession for the entire
claim under the same contract.
§ 2080. If the thing bailed for labor and services be destroyed
without fault on the part of the bailee, the loss falls upon the
bailor, and the bailee may demand compensation for the labor
expended and materials used upon it.
§ 2081. As a general rule, the contract of bailment is an entire
contract, and a full performance is a condition precedent to an
action upon it.
§ 2079.

bailee, for hire of labor

;

Loss or destruction.

Generally

an entire
contract.

—

PT.

TIT. 3.— CHAP.

2.

4.— Of

Article

ARTICLE

Other Kelations.

3.

409

Deposits.

IY.

OF DEPOSITS.
Section.

Section.

2093. Inn.

2082. Definition.

2094. Liability of inn-keeper.

2083. Voluntary or involuntary.

Bank

2084.

2095. Guests.

of deposit.

2085. Carrying deposit.

2096. Liability of inn-keeper for goods.

2086. Re-delivery.

2097. Proof.

2081. Using deposits.

2098. Deposit of valuables.

2088. Re-imbursements.

2099. Presumption of law.

Duty of inn-keeper.

2089. Deposit for hire.

2100.

2090. Factor's

2101. His

lien.

Warehousemen.

2091.

lien.

2102. Keeper of livery stable.

2092. Wharfinger.

§2082. When chattels are delivered by one person to another Definition,
to keep for the use of the bailor, it is called a deposit the deposi;

tary

may undertake

keep it without reward, or gratuitously, it
is then a naked deposit if he receives or expects a reward or hire,
he is then a depositary for hire very variant consequences follow the difference in the contract.
to

;

;

A person may voluntarily undertake to be a depositary,

§ 2083.

or

i

lie

may become
i

positary, he

is

•

naked

n

-.

-o

-.-

by finding

;

it

it
a naked

i

de-

responsible only for gross negligence.

money

voluntary
orinvoluntary.

Liability.

bank do not constitute a case Bank

in a

deposit, the use of the

A

ration.

.i

so involuntarily, as

§ 2084. Deposits of

of

i

money being

special deposit of a sealed

depos-

its

a valuable conside-

package of money would

be a naked deposit.
§2085. If one, in addition to safe keeping, undertakes gratuit- carrying deously to carry money, or other articles, to another place, his

pos

lia-

same as that of a naked depositary.
§ 2086. A naked depositary may, at any time, terminate the Ee-deiivery.
bailments by a re-delivery of the articles to the bailor.
§ 2087. A naked depositary may not use the deposit, without Usilig de
bility is the

.

increasing his responsibility, unless such use

P
is necessary for its

0Slts -

preservation, or, from the circumstances, the consent of the depositor

may

§ 2088.

A

be reasonably presumed.

naked depositary

is

entled to be re-imbursed

charges and expenses incurred by reason of the deposit, and
retain possession until the

same are

§ 2089. Depositaries for hire are

all Ee-imburse-

may

paid.

bound

to exercise ordinary

care and diligence, and are liable as in other cases of bailment

D ep0S it3
hlr<?-

for

;
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Article 4.

they have a lien also for their hire, and

for hire;

session until

it is

may retain

pos-

paid.

A factor's lien extends

§ 2090.

Factor'siien.

— Of Deposits.

to all balances

on general

ac-

count, and attaches to the proceeds of the sale of goods consigned,

Peculiar confidence being

as well as to the goods themselves.

reposed in the factor, he may, in the absence of instructions, exercise his discretion according to the general usages of the trade

and more skillful diligence is required of him,
and the most active good faith.
§ 2091. A warehouseman is a depositary for hire, and is bound
only for ordinary diligence a failure to deliver the goods, on demand, makes it incumbent on him to show the exercise of ordinary diligence.
§ 2092. A wharfinger is also a depositary for hire, and liable
upon the same principles.
§2093. Under the term "inn" the law includes all taverns, hotels, and houses of public general entertainment for guests.
§ 2094. An inn-keeper is a depositary for hire, but from the
p ecuu ar naf ure f n j s business, his liability is governed by more
in return, greater

warehouse-

;

wharfinger.

inn.

Liability of

mn-keeper.

stringent rules.

§2095. All persons entertained for hire at an inn, or tavern, or

Guesta.

hotel, are guests.
§

Liability of

P r
fo?~8toie n

is

inn-keeper

is

bound

liable for the same, if stolen,

with
Proof.

An

2096.

to extraordinary diligence in

preserving the property of his guests, entrusted to his care, and

all

where the guest has complied

reasonable rules of the inn.

§2097. It

is

not necessary to show actual delivery to the inn-

Depositing goods in a public room, set apart for such

keeper.
articles,

them

or leaving

horse in the stable,

is

in the

room

of the guest, or placing a

a delivery to the inn-keeper

;

it^

however,

the guest delivers his goods to a servant under special charge to

him
Deposit of
valuables.

to

keep the same, the inn-keeper

§ 2098.

is

not liable therefor.

The inn-keeper may provide an

iron safe, or other

place of deposit for valuable articles, and by posting a notice
thereof,

may

require his guests to place such valuable

articles

he will be relieved from responsibility for them.
loss, the presumption is want of proper diligence in the landlord. Negligence or default by the guest himself, of which the loss is a consequence, is a sufficient defence.
The inn-keeper cannot limit his liability by a public notice he
may adopt reasonable regulations for his own protection, and the
therein, or

Presumption of law.

§ 2099. In case of

;
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— Of Deposits.

publication of such to his guests binds

them

to

comply

there-

with.

The inn-keeper who

§ 2100.

advertises himself as such,

is

bound Duty of iimeeper

he can accommodate, all persons offering
themselves as guests, of good character, and who are willing to
comply with his rules. Persons entertaining only a few individuals, or simply for the accommodation of travelers, are not
inn-keepers, but simply depositaries for hire, bound to ordinary
to receive, as far as

diligence.

The inn-keeper has

§ 2101.

a lien on the goods of

all his

guests

Hisiieu.

and may retain possession until
they are paid his lien attaches though the guest has no title, or
even stole the property, and the true owner must pay the charges
upon that specific article, before receiving the same.
for all his reasonable charges,
;

The keeper of
bound to the same

§ 2102.

and is
as an inn-keeper.

a livery stable
diligence

and

ARTICLE

is

a depositary for hire, Keeper of

entitled to the

same

lien

V.

OF LOANS.
Section.

Section.
j

2103. Division of Loans.

2104.

Loan

2105. For

benefit.

2108.

Not

What

revocable.

2111. Increase.
2112. Loans to married

2106. Diligence.

2107. Borrower no

2109.

2110. Necessary charges.

for use.

whose

i

title.

2113.

How

women.

used.

2114. Death of parties.

transferable.

—

A

Loans are of two kinds for consumption or for use.
Division of
in
loan for consumption is where the article is not to be returned
specie, but in kind this is a sale, and not a bailment.
loan for use is the gratuitous grant of an article Loan for use.
§2104.
to another for use, to be returned in specie, and may be either for
a certain time, or indefinitely, and at the will of the grantor.
§ 2103.

;

A
A

08 ®
loan is generally entirely for the benefit of the bor§2105.
J^"^
rower, but sometimes it is for the joint benefit of the lender and

borrower, and occasionally for the exclusive benefit of the lender,

where one lends a horse to another to transact business for the
lender; in the two latter cases the responsibility of the borrower
is varied and less stringent, according to the circumstances and
as

purpose of the loan.
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Article
Diligence.

Borrower no
title.

Not

trans-

ferable.

Not subject
to levy and
sale.

When revocable.

§ 2106.

The borrower

5.

—Loans.

usually

is

bound

to exercise extraordi-

nary care and diligence, and is liable for slight neglect.
§ 2107. The borrower acquires no property in the thing loaned,
but only the right to possess and use it. For any interference
with that right he may maintain an action.
loan being for the personal benefit and use of the
§2108.
borrower, he cannot transfer the possession to another without
the consent, express or implied, of the lender. Hence, if the loan
be for a definite time the borrower has no such interest as is subject to levy and sale.
§ 2109. The lender may not revoke a loan for a definite time
loan at
so long as the borrower meets fully his engagements.
will or indefinitely may be revoked at any time.
loan being gratuitous, the borrower must meet all
§ 2110.
necessary charges and exjDenses in preserving and taking care of
the property during the time of the loan. If however, extraor-

A

A

Necessarycharges.

A

dinary expenses be necessary to protect the property from de-

must reimburse the borrower such expenses.
2111. The increase, except by special contract, belongs to the

struction, the lender
Increase.

§

lender.
Loans to
married women.

How used.

Death of
parties.

§2112. By consent of the husband a loan may be made to a
married woman. In such case, the husband is bound as if he

was the borrower, but has no control over the property.
§ 2113. The loan must be used strictly for the purpose and in
the manner contemplated by the parties in contract. A violation by the borrower is in law a conversion.

The death

§ 2114.

of the lender terminates

or loans at will or pleasure.
definite time.

The death

all indefinite

loans

It does not terminate a loan for a

of the borrower terminates

all

loans to

him.

AKTICLE

YI.

PLEDGES OR PAWNS.
Section.

Section.
2115.

What

2120. Transfer.

is.

2116. Pledge of notes.

2121. Sale under execution.

211V. Sale of pawns.

2122. Liability of pawnee.

2118.

Use

2123. Necessary expenses.

of goods pawned.

2119. Property in goods pawned.

What

is.

§

2115.

A pledge

as security for the

pawn

2124. Increase.

property deposited with another
payment of a debt. Delivery of the property
or

is

PT. 2.— TIT. 8.— CHAP. 3.— Other Eelatioks.
Article
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6.

— Pledges or

Pawns.

essential to this bailment, but promissory notes

of debt
creates

may

be delivered in pledge.

The
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and evidences

delivery of

title

deeds

no pledge.

§2116. The receiver in pledge or pawn of promissory notes is Plcdgeof
notes
such a bona fide holder as will protect him under the same cir"

cumstances as a purchaser from the equities between the parties,
but not from the true owner if fraudulently transferred though
without notice to him.

The pawnee may

the property received in pledge Saleby
unpaid but he must al- P awnee
remains
after the debt becomes due and
§ 2117.

sell

-

;

ways give notice for thirty days to the pawner of his intention
to sell, and the sale must be in public, fairly conducted and to
the highest bidder, unless otherwise provided by contract.
§2118. The pawnee may use the goods pawned, provided the use of goods
pawnet
use does not impair their real value. He has a lien on them f r
the money advanced, though not for other debts due to him. He Lien.
may retain possession until his lien is satisfied, and has a right of
action against any one interfering therewith.
'

§2119. The general property in the goods remain in the property in
pawner, but the pawnee has a special property for the purposes pawed.
of the bailment.

The death

of neither party interferes with their

respective interests.

may transfer his debt, and with it posses- Transfer.
pawned, and the purchaser stands precisely in

§2120. The pawnee
sion of the thing
his situation.

§2121. Property in pawn maybe seized and sold under execu- Sale under
tion against the pawner, but upon notice by the pawnee to the execution
-

levying

officer,

the court in distributing the proceeds will recog-

nize his lien according to

its

dignity,

and give such direction

to

the funds as shall protect his legal rights.

The pawnee

is bound for ordinary care and diligence.
Liabi iity f
pledged be promissory notes or other evidences pawnee>
of debt, the pawnee must exercise ordinary diligence in collecting and securing the same.
§2123. The pawner must pay all necessary expenses and re- Necessary
pairs upon the property, but if the pawn has itself been profit- expenses
able, or if the pawnee has used it to his own advantage, the

§ 2122.

If the property

-

pawner may require him
§ 2124.

pawner.

to account for such profits.

All increase of property in

pawn

belongs to the

Increa
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Article

1.

—Of the Contract.

CHAPTER

IV.

AND SURETY.

OF PRINCIPAL

Article

1.

Of

Article

2.

Relative rights of creditor and surety.

Article

3.

Rights of surety against principal.

Article

4.

Rights of sureties among themselves.

Article

5.

Rights of sureties as to third persons.

the contract.

ARTICLE

I.

OF THE CONTRACT.
Section.

what

con-

auretysWp.

I

2125.

What

2126.

The nature of the

constitutes suretyship.

Section.
2127. Stricti juris.

obligation.

'

Form

2128.

immaterial.

§2125. The contract of suretyship is that whereby one obligates himself to pay the debt of another in consideration of
credit or indulgence, or other benefit given to his principal, the
principal remaining

bound

therefor.

It differs

in this, that the consideration of the latter

is

from a guaranty

a benefit flowing to

the guarantor.
The nature
gation.

§2126. The obligation of the surety
principal,

and

if

is

accessary to that of his

the latter from any cause becomes extinct, the

former ceases of course, even though

it

be in judgment.

If,

however, the original contract of the principal was invalid from
a disability to contract,
surety,
stricti juris

he

§ 2127.

is still

The

liability will

Formimma-

and

this

disability

was known

to the

bound.

contract of suretyship

is

one of

strict law,

and

his

not be extended by implication or interpretation.

§2128. The form of the contract

is

immaterial, provided the

terial

fact of suretyship exists;

hence an accommodation endorser

considered merely as a surety.

is

;

±—TIT.

FT.

Article

-

2.

3.— CHAP,

4-.— Otiiek Relations.
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—Relative Rights of Creditor and Surety.
ARTICLE

II.

RELATIVE EIGHTS OF CREDITOR AND SURETY
Section.

Section.

2134. Holding- to bail of surety.

2129. Effect of release.

2130.

A change

2135. Extending liability.

in contract.

2131. Of risk.

I

2132. Tender of surety.

i

2136. Promise in ignorance.
213?. Process

—how sued

out.

2133. Notice to sue.

§2129. The creditor

may

release or

compound with

without releasing the principal, but the release

of,

or

the surety sector

re-

compound-

ing with one surety, discharges a co-surety.

A

A change
change
° of the nature or terms of a contract is called contract.
a novation; such novation, without the consent of the surety,
§2130.
°

discharges him.
§ 2131.

ment

Any

act of the creditor, either before or after judg- 0f

risk

-

against the principal, which injures the surety, or increases

his risk, or exposes

him

to greater liability, will discharge

him

a mere failure by the creditor to sue, as soon as the law allows,

or negligence to prosecute with vigor his legal remedies, unless
for a consideration, will not release the surety.

§2132. The surety

mav

tender to the creditor the amount of Tender by
surety.

his debt,

and demand that the evidence

of,

and

securities for the

same, be delivered up to him, to be enforced against his principal

or co-sureties, and a failure of the creditor to comply,

when

within his power, shall operate to discharge the surety.
§ 2133.

Any

surety, guarantor, or endorser, at

the debt on which he

is

liable

writing to the creditor, or his

any time

after

Notice to

becomes due, may give notice in
agent, or any person having pos-

session or control of the obligation, to proceed to collect the

same out of the principal or any one of several principals liable
and if the creditor or holder refuses or fails to commence an action for the space of three months after such notice

therefor,

(the principal being within the jurisdiction of this State,) the

endorser, guarantor or surety giving the notice, as well as

subsequent endorsers and
§2134.

Any

all co-sureties, shall

be discharged.

have Holding to
before any one au- ty.

surety, guarantor or endorser, desiring

his principal held to bail,

may make

affidavit

all

to

thorized to administer an oath, stating the fact of his suretyship,

guarantee or endorsement, and the contract on which he is liable,
.and that he has reason to apprehend that the payment of said

of

—

PT. 2.— TIT.
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— CHAP. 4.— Other

2.— Relative Rights

Article

some part

debt, or

Relations.

and Surety.

of Creditor

upon him, unleiWhis

thereof, will devolve

upon such

being presented to
held to bail
the creditor, or his agent or attorney holding such contract, it
shall be his duty to commence suit forthwith, and such affidavit

principal

'

$

3.

#

is

beino- filed

;

with the petition shall operate as the

plaintiff in other cases

such

affidavit

upon

;

affidavit of the

failure of the creditor to sue

affidavit being presented as

above

on

set forth, the surety, guar-

antor or endorser shall be discharged.
Extending
liability.

Promise

in

ignorance.

must pursue his remedy against the surety within the time prescribed by law, and no payment or promise
by the principal or by a co-surety can extend the obligation of
the surety or the remedy of the creditor against him.
§ 2136. If by any act of the creditor the surety is discharged,

The

§ 2135.

creditor

and in io-norance of the

fact of

such discharge, the surety promi-

such promise shall not be binding.
§2137. When the fact of suretyship appears on the face of the
contract, the creditor shall sue out process and enter up judgment
ses to pay,

Process
how sued
out.

against

him

as such.

ARTICLE

III.

RIGHTS OF SURETY AGAINST PRINCIPAL.
Section.

Section.

2145. Control of

2138. Process against principal.

2139. For

money

paid.

2140. Effect of judgment surety.

2141.

Payment

ft.

fa

2146.

When

2147.

Payment pending the

sued seperately.
action.

2148. Contribution.

of usury.

2142. Foreclosure of mortgage.

2149. Control

2143. Proof of suretyship.

2150.

Bona

by endorser.

fide purchaser protected.

2144. After judgment.

A

cfpif.

surety or indorser is entitled to the process of at§2138.
tachment, or ne exeat, against his principal before payment of the

For money-

debt under the same circumstances as any other creditor.
§ 2139. Payment by a surety or endorser of a debt past due,

Process
st

prm "

paid.

Effect of

.•judgments,
surety.

him

immediately against his principal for the
sum paid, with interest thereon, and all legal costs to which he
may have been subjected by the default of his principal.
§2140. If the payment was made under judgment, and the
principal had notice of the pendency of the suit against the surety,
entitles

to proceed

the amount of such judgment shall be conclusive against the
principal as to the

amount

for

which the surety was bound.

If

PX. 2.— TIT. 3.— CHAP. 4.— Other Belations.
Article

the payment was not

3.— Rights

of Surety against Principal.

made nnder judgment,

dispute the validity of the

payment

the competency of the person to

4-17

the principal

may

amount, or

as to

as to the

whom

it

was

paid.

§2111. If the contract was originally usurious, and the surety Payment of
usury
in payment includes the usury, he shall recover the same from
the principal, unless previous to the payment, he had notice of
"

the intention of the principal to resist such usury.
§

2142. If the principal executes any mortgage or gives other

Foreclosure

security to the surety or endorser to indemnify him against loss
by reason of his suretyship, the surety or endorser may proceed
to foreclose such mortgage, or enforce such other lien or security

so soon as

judgment

shall be rendered against

him on

his con-

tract.

§ 2143. If the fact of suretyship does not appear

the contract,

it

may be proved by

on the lace of proof

parol, either before or after judg-

ment, the creditor not being delayed in his remedy by such
lateral

issue

between the principal and

his surety.

f

suret y shl P-

col-

If before

judgment, the surety shall give notice to the principal of his intention to make such proof.
§2144. If judgment has been rendered without such proof, the After

.

d

surety shall give at least ten days' notice to his principal of his ment
intention to apply, at the next term of the court where the judg-

ment was

entered, to

make such proofs, and to have the fact

of his

suretyship entered of record, together with an order for the control of

such judgment and execution there are against the princi-

pal on

payment of the same by him.

§ 2145.

Any

surety on the original contract, or on stay of ex-

control of

a

'

any other way, or the representative
of a deceased surety, who shall have paid off or discharged the
judgment, or execution in whole or in part, and shall have the
fact of such payment by him entered on such execution by the
plaintiff or his attorney, or the collecting officer, shall have the
control of such execution, and the judgment upon which it is
founded, to the same extent as if he was the original plaintiff'
therein, and be subrogated to all the rights of such plaintiff', for
the purpose of reimbursing himself from his principal.
§ 2146. If the surety be sued separately from his principal, on when sued
payment by him of the judgment against him, he shall be entitled sep* '^ ^
to control the judgment and execution against his principal in
the same maimer as if the judgment and execution were joint,
and if he does not appear as surety in the judgment against him,
ecution, or an appeal, or in

1

27

1
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Article

he

may

Son

manner

§ 2147. If the surety

make

pay

off the

debt pending the action against

the principal and himself, or against the principal alone, such

payment

shall operate only to cause the action to proceed for the

and the judgment

may

be entered in the
name of the original plaintiff for the use of such surety.
§ 2148. All the foregoing provisions shall apply to cases where
benefit of such surety,

contribu-

of Surety against Principal.

the proof and obtain the control in
as pointed ont in cases of joint judgments.

give notice and

the same
Payments
ng the

3.— Eights

there are

more than one

surety, so as to enable a surety discharg-

ing the joint debt, in whole or in part, either pending the action
or after joint or several judgments, to control the

same against

them to contribute
their respective shares of the amount so paid by him.
§ 2149. Every endorser, who shall pay off and discharge the
his co-sureties for the purpose of compelling

control by

debt on which he

is

endorser, either pending the action or after

judgment, whether the judgment be joint against the principal
and all the endorsers, or several against such, shall be entitled to
control the judgment and executions founded thereon against the
principal and all prior endorsers, in the same manner, upon the
same proof, and under the same circumstances, as has been herein
provided in the case of sureties and if such endorser shall collect
;

the same of a prior endorser, such prior endorser shall have the

same control of the judgment, or judgments, against the
and any endorser prior to him.

princi-

pal,

Bona fid&
8

protected".

§ 2150.

When

the surety does not appear to be such in the

judgment and execution, the lien of such judgment, when controlled by the surety, shall not interfere with bona fide purchasers without notice from the principal, whose rights were vested
before the order giving control to the surety was granted.

PT. 2.— TIT. 3.— CHAP. 4.— Other Kelations.
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—Rights of Sureties among themselves.

AKTICLE

IY.

RIGHTS OF SURETIES AMONG- THEMSELVES.
Section.

'SECTION.

2151. Right of contribution.

2153.

2152. Interest thereon.

2154.

Duty to account.
Ne exeat at instance of

surety.

§2151. Where several are sureties for the same principal, for Eight of conthe same sum of money, either by one or by distinct instruments,
and one pays more than an equal share of the sum, he may compel contribution from his co-sureties.

If one of the co-sureties be

insolvent, the deficiency in his share

must be borne equally by

the solvent sureties.

sum recovered

§2152. The

was paid by the
a liquidated demand.

the time

it

§2153.

as contribution bears interest

surety,

and

shall

from

Interest

thereon
be deemed and held

A surety suing for contribution must first

-

account for Duty to

money or other thing received from the principal to indemnify him against loss and if he has paid the entire debt, he may
Transfer of
compel
his co-surety to transfer to him any mortgage
x
o o or other securities.
all

;

«/

•/

security taken from the principal for the protection of such co-

surety by relieving
§ 2154.

One

him

of

all liability for

of several sureties

contribution.

upon a debt not due,

or other obligation not yet complied with, or

if

or a

bond xe

the debt be due

exeat at

of a surety,

remains unpaid, may, by writ of ne exeat, detain a co-surety
seeking to remove beyond the jurisdiction of the State, until

it

their joint obligation

is

discharged.

AETICLE

Y.

RIGHTS OF SURETIES AS TO THIRD PERSONS.
Section.

;Section.

2155. Subrogation.

§ 2155.

2156.

As

to sureties.

A surety who has paid the debt of his principal is sub-

rogated both at law and in equity to
tor, and, in a

all

subroga-

the rights of the credi-

controversy with other creditors, ranks in dignity

the same as the creditor whose claim he paid.

§2156.

He

is

to
entitled also to be substituted in place of theA*. es

-creditor as to all securities held

by him

for the

payment of the

debt.
For the summary remedy afforded a surety to compel contribution from his co-su•reties,

and an endorser against prior endorsers, see preceding

article.

seou-

PT. 2.— TIT. 3.— CHAP. 5.— Other Relations.
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Article

1.

—Relation of Principal

and Agent among themselves.

CHAPTER

V.

AND AGENT.

OF PRINCIPAL

among

Article

1.

Relation of principal and agent

Article

2.

Rights and

liabilities

of principal to third persons..

Article

3.

Rights and

liabilities

of agent to third persons.

Article

4.

Of

themselves.

overseers.

ARTICLE

I.

RELATION OF PRINCIPAL AND AGENT AMONG THEMSELVES
Section.

Section.
2157.

How

2158.
2159.

What may be done by
Who may be agent.

2160.

How the

it

2165. Personal profit.

arises.

agency

is

2166. Estoppel.

agent,

2167. Agent of several.
2168. Commission and expenses.

created.

2169. Illegal purpose.

2161. Revocation.
2162.

Agent

|

limited.

2170. Effect of ratification.

j

2163. Diligence of an agent,

2164. Agent cannot

buy

or

2171.
sell,

Of mingling goods.

&c.

§2157. The relation of principal and agent arises wherever
one person, expressly or by implication, authorizes another to act

How it
arises.

for

what may
ne

agent

him, or subsequently

the acts of another in his behalf,

§2158. Whatever one may do himself may be clone by an
agent, except such personal trusts in which special confidence is
placed in the

skill, discretion,

may not

on to act; so an agent
unless specially

Any

§2159.
be agent,

ratifies

empowered
person

judgment of the person

or

called

delegate his authority to another,

so to do.

may

be appointed an agent

who

is

of

sound mind so a principal is bound by the acts of his infant
ao-ent, but a feme covert cannot be an ap^ent for another than her
husband, except by his consent, in which case he is bound by her
acts; and a slave cannot be an agent for any one except his mas;

ter or employer,

now

the
18

ofeateci.

The

must be executed with the
same formality (and need have no more) as the law prescribes for
A corthe execution of the act for which the agency is created.
§ 2160.

poration

may

business,
Revocation.

act creating the agency

create an agent in

and without

its

its

corporate

§2161. Generally, an agency
principal.

The appointment

of a

is

usual

mode

of transacting

seal.

revocable at the will of the

new

Mm

agent for the performance

PT. 2.— TIT. 3.— CHAP. 5.— Other Relations.

of the

same

act, or

the power.

If,

of Principal and

1.— Relation
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Agent among themselves.

the death of either principal or agent, revokes

however, the power

in the agent himself,

coupled with an interest

is

not revocable at will

it is

and in all cases
an unreasonable

;

the agent might recover from the principal for
revocation any damages he may have suffered by reason thereof.
limimust act within the authority granted to Agent
§2162. The ao;ent
o
ted by his
2iim, reasonably interpreted; if he exceeds or violates his mstruc- authority,
o>

,

tions,

he does

it

at his

own

risk, the principal

where the power

is

.

having the

may

lege of affirming or dissenting, as his interest
•cases

.

privi-

coupled with an interest in the agent,

unreasonable instructions, detrimental to the agent's interest,
Obe

In

dictate.

may

disregarded.

§2163.

An

agent for hire

is

bound

to exercise, about the busi-

ness of his principal, that ordinary care,

quired of a bailee for hire.

reward,

is

skill,

and

A voluntary agent,

Diligence »f

diligence, re-

wuthout hire or

liable only for gross neglect.

consent of the principal, after aAgentcan§2164. Without the express
L
not buy or
j
n
full knowledge of all the facts, an agent employed to sell cannot sen for aimbe himself the purchaser, and an agent to buy cannot be himself
f?

i

the

seller.

§ 2165.

The agent must not make

principal's property

An

;

for all

such he

is

a personal profit from his

bound

to account.

agent cannot dispute his pricipal's

personal
profit

'

except hi ^0^1.
.such cases where legal proceedings, at the instance of others,

§2166.

title,

have been commenced against him.
§2167.

Where

several persons appoint an agent to do an act Agent of
se

for their joint benefit, the instructions of one, not inconsistent

with the general directions, shall protect the agent in his act.
§ 2168. An agent who has discharged his duty is entitled to commission
Oris commission, and all necessary expenses incurred about the ses.
'business of his principal
!is

entitled to

.§2169.

;

if

he has violated his engagements, he

no commission.

l^~o

rights can arise to either party out of an agency

illegal pur-

created for an illegal purpose.

§2170.
ratified,

tion

A ratification by the principal relates back

and takes

may

principal.

§2171.

effect as if originally authorized.

to the act

Effect of

A ratifica- rai

c

be express or implied from the acts or silence of the

A ratification once made
An

cannot be revoked.

agent by willfully mingling his

own goods with 0f

those of his principal does not create a tenancy in
if incapable of separation, the

mingling

common, but goods

whole belongs to the principal.

*

—
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Article. 2.

—Rights and

Liabilities of Principal as to

ARTICLE

Third Persons.

II.

RIGHTS AND LIABILITIES OF PRINCIPAL TO THIRD PERSONS.
Section.

Section.

21? 2. Principal

—how

far

neglect, &o.

agent.

2173.

Forms immaterial.

2114:.

Extent of authority.

2181. Trespass of agent.

2175. Failing* to disclose principal.

2182. Benefit of contract to principal.

2176. Credit given to agent.

2183.

Money

2184.

Agent

2178. Notice
Principal

§ 2172.

by

agent.

illegally paid, &c.
is

a competent witness.

to.

The

principal

bound by

is

within the scope of his authority;

b»tfnd.

bound for
by another

2179. Principal

2180. Injuries

2177. Representation

how

far bound.

if

all

the acts of his agent

the agent exceeds his au-

thority the principal cannot ratify in part

and repudiate in

part,,

he must adopt either the whole or none.
§ 2173. The form in which the agent acts is immaterial; if the
principal's name is disclosed, and the agent professes to act for
him, it will be held to be the act of the principal.
§ 2174. The agent's authority will be construed to include alt
necessary and usual means for effectually executing it. Private
instructions or limitations, not known to persons dealing with a
general agent, cannot affect them. In special agencies for a particular purpose, persons dealing with the agent should examine*
1

Porms immaterial.

Extent of
authority.

his authority.
Failing to
disclose
principal.

§ 2175. If

an agent

fails

to disclose his principal, yet,

discovered, the persons dealing with the agent

may go

when

directly

upon the principal, under the contract, unless the principal
have previously accounted and settled with the agent.
Credit given

§2176. If the credit

to agent.

seller,
Eepresenta-

is

shall;

given to the agent by the choice of the-

he cannot afterwards demand payment of the principal.

§ 2177.

The

principal

is

bound by

all

representations

made by

tions by
agent.

his agent in the business of his agency,

Notice

concealment of material facts,
principal, and known only by the agent.
§ 2178. Notice to the agent of any matter connected with

and also by his willful'
although they are unknown to the^

to.

agency,
Principal

bound

is

§ 2179.

his-

notice to the principal.

The

principal

is

bound

for the care, diligence,

and

for

neglect

and fidelity

of his agent in his business, and hence he

is

bound

for

fraud.

the neglect and fraud of his agent in the transaction of such
business.
Injuries

another
agent.

by

§ 2180.

arising

The

principal

is

not liable to one agent for injuries

from the negligence or misconduct of other agents about

;
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Third Persons.

the exception in case of a slave has been pre-

viously stated.

The

§ 2181.

principal

agent, unless done

by

is

his

not liable for the willful trespass of his

command

or assented to

Trespass of

by him.

§2182. The principal shall have advantage of his agent's con- Benefit of
tracts in the

same manner

come within the scope

as

he

is

bound by them,

so far as they

pSS?

If however, the agency

of his agency.

has been concealed, the party dealing with him

may

set

up any

defence against the principal which he has against the agent.

The

§ 2183.

or

principal

by mistake of

may

recover back

money paid

illegally, Money mey pai

his agent, or goods wrongfully transferred by&c.

'

the agent, the party receiving the goods having notice of the
agent's

want of authority

The agent

§2184-.

is

or willful misconduct.

a competent witness either for or against Agent is a

his principal, notwithstanding

he

may

rule of incompetency from interest.

The

credit.

come within the witness?

strictly

His interest goes to his

declarations of the agent as to the business trans-

acted by him, are not admissible against his principal, unless
they were a part of*the negotiation, and constituting the res
gestae, or else the agent

be dead.

ARTICLE

III.

RIGHTS AND LIABILITIES OP AGENTS AS TO THIRD PERSONS.
Section.

I

Section.

Agent may act under this Code, &c' 2189. When responsible
2186. Money paid by mistake, &c.
2190. Public agent.

2185.

2181.

When

he has right of action.

2188. For interference with his possession

§2185.

Any

for credit, &c.

2191. Liability for excess of authorhy.
2192. Enforcing contracts, &c.

act authorized or required to be

done under

this Agentmay

Code by any person in the prosecution of his legal remedies, may ^codlfor
be done by his agent, and for this purpose he is authorized to principaL
make an affidavit and execute any bond required, though his
agency be created by parol. In all such cases, if the principal
repudiate the act of the agent, the agent shall be personally now bound,
bound together with his sureties.
§ 2186. If

money be paid

to an agent by mistake, and he in good Money paid
6
over to his principal, he shall not thereafter be per- nlayTe^e""
covered.
sonally liable therefor.
In all other cases he is liable for its re-

faith

pays

payment.
recover

it

it

money be paid by an agent by
back in his own name.
If

mistake, he

may
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Article

when he has
a right of action.

3.

—Eights and

Liabilities of

Agents as to Third Persons.

has no right of action on contracts
an agent
2187. Generally
°
d
°
made for his principal. The following are exceptions
§

,

:

1.

A factor contracting on his own credit.

2.

Where promissory

made payable

or

notes

other evidences of debt are

an agent of a corporation, or joint stock com-

to

pany.

where the contract is made with the agent in
individual name, though his agency be known.

3.

his

4.

In

cases

all

may

Auctioneers

sue in their

own name

for

goods sold by

them.

In cases of agency coupled with an interest in the agent
known to the party contracting with him. In all these cases,
5.

payment to the
good defence.
For interferencewith
his posses-

principal before notice of the agent's claim,

is

a

§2188. An agent having possession, actual or constructive, of
_
the property ot his principal, has a right ot action tor any mter_

.

.

,

sion.

by third persons.
§2189. Inhere the agency is known, and the

ference with that possession
when

re-

sponsiblefor
eredit given,

,

.

pressly given to the agent, he

The question

the contract.

credit

,,

.

is

not ex-

., ,

not personally responsible upon

is

to

whom

the credit

is

given,

is

a

by the jury under the circumstan-

question of fact to be decided
ces of each case.

§ 2190. Public agents, contracting in behalf of the public, are

Public

not individually liable on such contracts.
Liability for
excess of authority.

undertakingby
& to that effect,
r
J an express
render themselves individually liable. And every agent

8 2191. All agents,
&
°

'

may

,

exceeding the scope of his authority
person with
or

whom

he deals

;

whether acting by command of

is

individually liable to the

so also for his

own

tortious act.

he is responble for the negligence of his under-servant, employed by him in
behalf of his principal, he is not responsible.

tort.

his principal or not,

;

Enforcing
contracts exis

authorftT

s 2192.
°

When

so that the
the agent
exceeds his authority,
°
^
n °t bound, the agent cannot enforce the contract in

P rmc ip al is
his own name

'

against the person with

contract has been fully executed

whom

he

deals, unless the

upon the part of the agent, or

the credit was originally given to the agent.
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4.— Overseers.

ARTICLE

IY.

OVERSEERS.
Section.

Section.
2193. Right and power of overseer.
2194.

As

2195. Parol contracts.

2196. Suit on breach of contract.*

general agent.

§2193. In the absence of the master, the overseer stands in Ri htaml
his place.
It is his duty to see to the sustenance and protection p^™^
of his employer's property, and to discharge this duty, he is justified in repelling aggressors

and trespassers to the same extent

with the master.
§2194. The overseer, in the absence of the master, is the gen- As general
agent
\
eral agent of his employer, and has the same power, aifd binds
his principal to the

over which he

is

same

extent, so far as concerns the business

placed, as other general agents.

^ W ^|

§2195. Contracts between employers and overseers may be Parolcoa
tract8,
by parol, though they may extend beyond a year from the time
of the contract.

§2196. When the contract is for a year, and the employer guitoa
wrongfully discharges the overseer before the end of the year, the JJJ53«c£f
overseer

may

either sue immediately for

any

special injury

from

the breach of the contract, or treating the contract as rescinded,

may
till

sue for the value of the services rendered, or he

the expiration of the year and sue

wages.

for,

and recover

may

wait

his entire

.
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Chapter 1.— Of Realty.

TITLE

IV.

OF PROPERTY AND THE TENURE BY WHICH IT

Chapter

1.

Of

realty.

Chapter

2.

Of

personalty.

CHAPTEK

IS

HELD.

I.

OF REALTY.
Section.

Section.

2207. Streams boundary lines.

2197. Realty definition.

2198. Fixtures.

2208. Navigable streams.

2199. Detached becomes personalty.

2209.

2200. Allodial tenure.

2210.

2201. Eminent domain.

2211. Levees and ditches.

2202. "When to be executed.
2203.

Realty

defi-

2213. Franchise

—when

2214. Private ways.

2205. Destroying property. &c.

2215. Charges on lands.

Owner

streams.,

exclusive.

of running water.

§ 2197. Realty, or real estate, includes all lands

ings thereon, and

any

lands.

2212. Bridge or ferry rights.

2204. Just compensation.

2206.

nition.

v

How.

Owners of adjacent
Power of owner of

all

and the build-

things permanently attached to either, or

dependent thereon.
The right of the owner of lands extends downwards and upwards indefinitely.
Fixtures.

Detached
personalty,

Aiiodiai tenure.

interest therein or issuing out

of,

or

§ 2198. Anything intended to remain permanently in its place,
though not actually attached to the land, such as a rail fence, is
a part of the realty and passes with it.
Machinery not actually
attached, but movable at pleasure, is not a part of the realty.
§ 2199. Anything detached from the realty becomes personalty
instantly on being so detached, and may be the subject matter
of larceny, even by the person wrongfully detaching it.
§ 2200. The tenure by which all realty is held in this State is
under the State as original owner; it is without service of any
kind, and limited only by the right of eminent domain remain-

ing in the State.
Eminent do-

mam.

§2201. The right of eminent domain is the right of the State,
through its regular organization, to re-assert, either temporarily

dominion over any portion of the soil of the
on account of public exigency and for the public good;
thus in time of war or insurrection the proper authorities may
possess and hold any part of the territory of the State for theor permanently, its
State,

.
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and in time of peace the Legislature may authorize the appropriation of the same to public purposes, such as

common

safety;

construction of defences,

the opening of roads,

or

providing

channels for trade or travel.
§ 2202. It

is

the province of the Legislature to judge of the when

exigencies requiring the exercise of this right, but
text of such necessity, the property of one

if,

to

b»

under pre-

taken for the private

is

use of another, the courts should declare the law inoperative.
§ 2203.

The

through the

Legislature

officers of

may

exercise this right either directly How.

the State, or through the

medium

of cor-

porate bodies, or by means of individual enterprize.

Except in cases of extreme necessity and great urgency, justcompei
the right of eminent domain cannot be exercised without first
providing for just compensation to the owner for the interference
with his exclusive rights.
§ 2205. Analogous to the right of eminent domain is the power Destroying
property for
...
„
irom necessity vested
corporate authorities ot cities, towns public good.
and counties to interfere with and sometimes to destroy the pri§ 2204.

.

c*

-,

m

,

.

,

.

vate property of the citizen for the public good, such as the
destruction of houses to prevent the extension of a conflagration,
or the taking possession of buildings to prevent the spreading of

contagious diseases.

In

all

such cases any damages accruing to

the owner from such acts, and which would not otherwise have

been sustained, must be paid by such corporation.
§ 2206. Running water, while on land, belongs to the owner owner of
g
of it, but he has no power to divert it from the usual channel, waten
nor can he so use or adulterate it as to interfere with the enjoy-

ment

of

it

by the next owner.

§2207. The beds of streams not navigable belong to the streams
w

owner of the adjacent land; if the stream of water is the lines.
dividing line each owner is entitled to the thread or centre of the
main current if the current changes gradually the line follows the
current; if from any cause it takes a new channel, the original
line, if capable of identification, remains the boundary.
Gradual
accretions of land on either side accrue to the owner.
§ 2208. A navigable stream is one capable of bearing upon its Navigablebosom, either for the whole or a part of the year, boats loaded streams
with freight in regular course of trade. The mere rafting of
;

-

timber or transporting wood on small boats does not
stream navigable.

make

a

—

,

PT. 2.— TIT. 4.— Property, &c.

428

Chapter
Owners

of
adjacent
lands.

Power of
owner of
streams.

1.— Of

Realty.

owner of lands adjacent to navigable
streams, extends to low water mark in the bed of the stream.
§ 2210. The owner of a stream not navigable is entitled to the
same exclusive possession thereof as he has of any other part of
his land
and the legislature has no power to compel or interfere
§ 2209.

The

right of the

;

Levees and

with him in its lawful use, for the benefit of those above or below him on the stream, except to restrain nuisances.
§2211. All persons owning, or who may hereafter own lands,

•ditches.

on any water courses in the State, are authorized and empowered
to ditch and embank their lands, so as to protect the same from
freshets and overflows in said water courses Provided, always
that the said ditching and embanking does not divert said water
couse from its ordinary channel, but nothing shall be so construed
as to prevent the owners of land from diverting unnavigable
water courses through their own lands.
;

Bridge or
ferry right.

The

§ 2212.

right to construct a bridge or establish a ferry for

private use across a water course within or adjoining lands,

is

appurtenant to the ownership of the land, but the right to estab-

and keep a public bridge or ferry

lish

by the

Where such

State.

is

a franchise to be granted

a grant interferes with the owner's

right of exclusive possession, just compensation to
first
Franchise
•when exclu
•sive.

made.
2213.

§

him must be

No

franchise granted

exclusive, unless plainly

by

this State shall

and expressly

be held to be

so declared to be in the

grant.
Private

ways.

§ 2214.

The

right of private

fund.

over another's land

may

arise

from express grant, or from prescription by
rupted use through improved lands, or twenty years use over
wild lands, or by implication of law when such right is necessary
to the enjoyment of lands granted by the same owner, or by
compulsory purchase and sale through the Inferior Court in the
seven years uninter-

manner prescribed by
Charges on

way

this

Code.*

upon lands by
testaments, attach thereto and follow the lands in the hands of
§ 2215. Annuities or legacies, or debts charged

all

persons.

* For further provision as to water courses, roads, bridges and
Title

6,

Chapter

5.

ferries, see

Part

1
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— Of Personalty.

CHAPTER

II.

OF PERSONALTY.
Section.

Section.
2216.

What

2221. Deposit and increase on land.

is.

2217. Slaves.

2222. Increase follows mother.

2218. Possession.

2223. Rights and remedies.

2219. Chose in action.

2224. Assignment of choses in action.

2220. Property in wild animals, &c.

§ 2216. Personalty, or personal estate, includes all such proper- what is.
ty as is movable in its nature in fact, everything having value
;

inherent in

itself,

and not included
Stocks representing shares in an in-

or the representative of value,

in the definition of realty.

corporated

company holding

-,

.

/•

.

Stock*.

-,

lands, or a franchise in or over lands,

mining and manufacturing companies,
whose principal investments are in realty and machinery attached
thereto, in which case the stock shall be deemed realty.
§ 221T. Slaves are personalty, although, from their value and slaves.
the peculiar consideration due to the nature of this property, the
law governing them is, in many respects, more analagous to the
law of realty than of personalty.
§2218. Personalty in possession is where the right of property Possession,
is accompanied by immediate possession, actual or constructive.
§2219. Personaltv to which the owner has a right of posses- chose inacfuture, or a right of immediate possession, wrongfully
sion
withheld, is termed by the law a chose in action.
§ 2220. Property may exist in all animals, birds, and fishes Property in
to constitute property in those which are wild by nature, as dis- muis, &c
tinguished from domestic animals, one must have them within
his actual possession, custody, or control this he may obtain either by taming or domesticating them, or by confining them within restricted limits, or by killing or capturing them.
§2221. Any deposit made by wild animals on realty, belongs Deposit and
6 n
to the owner thus, honey deposited by bees in a tree, belongs to iJH" °
the owner of the tree, though the bees may be hired by another;
so the eggs and young of birds, or the increase of animals, so
long as they remain unable to leave the land, belong to the OAvner.
are personalty, except in

m

;

;

;

The increase of all animals follow the condition of the^ TIncrease fol§2222.
°
mother, an<«i belong to the owner of the mother at the time f lowsmother
-

birth.

The

increase of slaves follow the title in expectancy as

well as in possession.

.

PT. 2.— TIT. 4.— Property, &c.

430

Chapter
Eights and

— Of Personalty.

2.

,

§2223. For every violation of a contract, express or implied,
and for every injury done by another to person or property, the

law gives a right
right

is

and a remedy to enforce it. Such a
and such a remedy is an action or suit

to recover

a chose in action,

at law.
Assignment
ses in

actfon.

upon

§ 2224. All choses in action, arising

signed so as to vest the

title in

contract,

may be

the assignee, but he takes

it,

as-

ex-

cept negotiable securities, subject to the equities existing between

the assignor and debtor at the time of the assignment, and until
notice of the assignment

is

given to the person

liable.

TITLE Y.
OF ESTATES AND THE RIGHTS ATTACHED THERETO.

3.

Of
Of
Of

estates in

Chapter

4.

Of

estates for years.

Chapter

5.

Chapter

6.

Chapter

7.

Chapter

8.

Of landlord and tenant.
Of estates upon condition.
Of tenancy in common.
Of trust estates.

Chapter

1.

Chapter

2.

Chapter

absolute estates, or in fee simple.
estates for

life.

remainder and reversions.

CHAPTEK

I.

OF ABSOLUTE ESTATES OR IN FEE SIMPLE.
Section.
2225.

Section.

What

is,

and in what created.

2229. Technical words.

2226. Fee simple.
2227.
2228.

What

§

is.

2225. Estate

in property

Pee

is

2231.

Any

tail.

limitations.

the quantity of interest which an owner has

in this State

;

Remote

it

is

applicable equally to realty and

may

be created in the latter that can be
ere- created in the former, and the rules of construction as to both
shall be the same.
The provisions of this Code, under this title,
when not restricted to one, apply to both.
personalty.

in what

2230. Estate's

May be in abeyance.
What words create.

simple.

§ 2226.

owner is

An

estate

absolute or fee simple estate

is

one in which the

entitled to the entire property, with unconditional

power
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Chapter

— Of Absolute Estates, or

1

431

Fee Simple.

in

and descending to his heirs and legal
Realty and slaves de- Descent
representatives upon his death intestate.
scend directly to the heirs, subject to be administered by the legal
representative, if there be one, for the payment of debts and the
of disposition during his

life,

purposes of distribution.
right to recover

sue iu their

§2227.

them

is

If there be a legal representative, the

in him, if there be none, the heirs

may

own name.

An

and the

absolute estate

may

be created to commence in

fu- May be

in

may

be in abeyance without detriment to the
rights of subsequent remainders.
fee may be limited upon a

ture,

fee

A

fee,

either

by deed

grantor or testator

where the plain intention of the
requires it, and no other rule of law is violated
or will,

thereby.

§2228. The word "heirs," or

its

equivalent,

is

not necessary to what

words

create.

create an absolute estate, but every conveyance, properly execu-

be construed to convey the fee, unless a less estate
mentioned and limited in such conveyance. If a less estate

ted, shall

is
is

expressly limited, the courts shall not, by construction, increase
p ule ,? f con *
such estate into a fee, but disregarding
o
o all technical rules, shall struction.
give effect to the intention of the maker of the instrument, as
'

'

far as the

contents,

:

same is lawful, if the same can be gathered from its
and if not, in such case, the court may hear parol evi-

dence to prove the intention.
§2229. Limitations over to
eal heirs,"

"heirs,-' "heirs of the

body," "lin- Technical
w

"lawful heirs," "issue," or words of similar import,

be held to mean "children" whether the parents be alive or
dead, and under such words children, and the descendants of deceased children, by representation in being at the time of the
shall

vesting of the estate, shall take.
§ 2230. Estate's tail are prohibited

and abolished

in this State.

Estate's tail

and the heirs of his body, or his heirs male
or heirs female, or his heirs by a particular person, or his children, or his issue, convey an absolute fee.
Estate's tail being
illegal, the law will never presume or imply such an estate.
Limitations, wdiich, by the English rules of construction, would Eule in such
cases
create an estate tail by implication in this State, shall give a life
estate to the first taker with remainder over in fee to his children and their descendants as above provided and if none are
living at the time of his death, remainder over in fee to the beneficiaries intended by the maker of the instrument.
Gifts or grants to one,

*

;
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Chapter
Remote
limitations.

1.

— Of Absolute Estates, or in Pee

Simple.

§ 2231. All limitations over after the death of the first taker,

upon

his

dying without

dying without issue, or dying
or on failure of issue or other* and

heirs, or

without leaving heirs or issue,
equivalent terms, shall be construed to

mean

a failure of heirs

or issue at the time of the death of the first taker, and shall convev the estate in the manner prescribed in Section 2230.

CHAPTER

II.

OF ESTATES FOR LIFE.
Section.

Section.
2232.

What

2233.

How

2239. Tenancy

is.

courtesy.

by tenant
Of lands.
2243. Removal of personalty.
2244. Bond of purchaser, &c.
2241. Sale of slaves

2234. Estates during widowhood, &e.
2235. Rights and

by

2240. Cruel treatment of slaves.

created.

liabilities

for

life.

2242.

of tenants.

2236. Increase.
2237. Emblements.

2238. Of slaves.

An

may

be either for the life of the tenant or of some other person or persons, even though such other
person be a slave.
2233. An estate for life may be created by deed or will, or
How created
express agreement of the parties, or by operation of law it cannot be created in such property as is destroyed in the use.
Estate? du§ 2234. Estates which may extend during life, but must termi-

"What

is.

§ 2232.

estate for life

;

ring widowhood, &c.

nate at death, so long as they
are estates during

Eights and
liabilities of

tenant for
life.

§ 2235.

ment

exist, are

deemed

life estates

;

such

widowhood.

The tenant

for life is entitled to the full use

and enjoy-

of the property, so that in such use he exercises the ordi-

nary care of a prudent man for its preservation and protection,
and commits no acts tending to the permanent injury of the person entitled in remainder or reversion. For the want of such
care, and the willful commission of such acts, he forfeits his interest to the remainder-man if he elects to claim immediate possession.

Increase.

§ 2236.

The natural

increase of the property, unless

slave, belongs to the tenant for

life.

lation of the corpus, such as issue of

it

be a

Any extraordinary accumunew

stock

upon the share of

an incorporated or joint stock company, attach to the corpus and
go with it to the remainder-man.
§ 2237. If the life estate be terminated not by the act of the

;

PT. 2.— TIT. 5.— Estates, &c.
Chapter 2.— Of Estates

433

for Life.

and his legal representatives shall be entitled to em- EmWeblements, which are the profits of the crop sowed by him during
life, whether the plants be annual or perennial, and the use of the
slaves employed about its cultivation for the purpose of perfecting and gathering it.
tenant, he

§2238. If a tenant for life hires out a slave, or rents the land of slaves,
for the year and dies, or the estate is otherwise terminated during
the year, the hirer shall be entitled to the slave, and the tenant
to the land, for the term of the year,

contract with the tenant for

§2239. There

is

his

life.

no tenancy by courtesy in Georgia.

A tenant for

§ 2240.

upon complying with

life,

By courtesy.

convicted criminally of cruel treat- cmei treat-

which he has ™ve?°
an estate for life, forfeits his entire interest in all, and the rights
of the remainder-man to the possession attaches immediately on
such conviction. The like conviction of his agent, where the act
is done by his command or consent, shall have the same effect.
§ 2241. The tenant for life in slaves, who shall, by sale or other saieof

ment

of the slave, or one of a parcel of slaves, in

means, fraudulently attempt to defeat the interest of the remain- tenant for
der-man, forfeits thereby his entire interest, and is moreover liable
immediately to the remainder-man for the full value of the property.

The

purchaser, under such sale, acquires no

ever as against the remainder-man
in

good

if,

however, the sale be made

the purchaser shall have the estate for

faith,

§2242.

;

jSTo

forfeiture shall result

the entire estate in lands

;

what-

title

from a tenant

life.

for life selling

f lands.

the purchaser acquires only his in-

terest.

The tenant

§ 2243.

yond the

for life, in personalty,

cannot remove

it

be- Removal

of

jurisdiction of this State without the consent of the re-

mainder-man.

If he attempts to do so fraudulently, he forfeits

his interest

not fraudulently, the remainder-man, or rever-

;

if

ne exeat to restrain him.
estate is sold under process of law, upon Bond of pur§ 2244. Where a
chaser, &c>
the demand of any one interested in remainder, his agent or attorney, accompanied by a statement, under oath, of his interest,
it shall be the duty of the officer making the sale, to require of
the purchaser a bond, in double the value of the property, with
good security, for the delivery of the property to the persons ensioner, is entitled to the writ of
life

.

titled in

-.

.

.,,.

remainder, which bond shall be filed in the

office

Clerk of the Superior Court of the county where the sale

and subject
2S

to

of the

made,
be sued on by any person interested in remainder
is
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Chapter

on

2.

— Of Estates

for Life.

failure to give such bond, the property shall be re-sold at the

demand was given

risk of the purchaser, if notice of the

before

he purchased.

CHAPTEE
OF ESTATES

IN"

REMAINDER AND REVERSIONS.

Section-.

!

No

particular estate necessary.

by

parol.

2251. Vesting of remainders favored.
2252. Assent of executor.

2247. Vested or contingent.

Definitions.

Section.
2250. Created

2245. Definition.
2246.

III.

2248. Rights of heirs.

2253. Merger.

2249. Perpetuities.

2254. Estates during widowhood.

§ 2245.

An

after another estate

future.

An

is

remainder

one limited to be enjoyed
determined, or at a time specified in the

estate in

is

estate in the reversion

usually the fee

left in

is

the residue of an estate,

the grantor and his heirs after the deter-

mination of a particular estate which he has granted out of

The

rights of the reversioner are the

remainder-man in
No particucessary.

vested or

Eights of

it.

same with those of a vested

fee.

§ 2246. ISTo particular estate being necessary to sustain a re-

mainder under this Code, the defeat of the particular estate for
any cause does not destroy the remainder.
§2247. Remainders are either vested or contingent. A vested
remainder is one limited to a certain person at a certain time, or
upon the happening of a necessary event. A contingent remainder, is one limited to an uncertain person, or upon an event
which may or may not happen.
§ 2248. If the remainder-man dies before the time arrives for
possessing his estate in remainder, his heirs are entitled to a vest-

ed remainder interest, and to a contingent remainder interest
when the contingency is not as to the person, but as to the event.
If the contingency be as to the person, and that person be not
in esse at the time when the contingency happens, his heirs are
not entitled.
Perpetuities

§ 2249. Limitations of estates

may

extend through any num-

ber of lives in being at the time

when

the limitations commence,

and the usual period of gestation added
A limitation beyond that period, the law terms a
perpetuity, and forbids its creation when an attempt is made to
create a perpetuity.
The law gives effect to the limitations not
and twenty-one

thereafter.

years,

PT. 2.— TIT. 5.—Property, &c.
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Remainder and Reversions.

too remote, declaring the others void, and thereby vests the fee
in the last taker under the legal limitations.

Kemainders cannot be created by parol. They may be creation by
-created for persons not in being, and if a vested remainder, it opening if
V(
opens to take in all persons within the description coming into
being up to the time of enjoyment commencing.
§ 2250.

§2251. The law favors the vesting of remainders in all cases vesting of
of doubt. In construing wills, words of survivorship shall refer favored,
to the death of the testator in order to vest remainders, unless a
manifest intention to the contrary appears.
§
u 2252.

assent of the executor to a legacy to the tenant for

°
enures to the benefit of the remainder-man.

life
.at

The

the termination of the

may

Assent of the
executor.

Remainder-man
may take possession imme-

estate

If however, the will provides for a sale or other act to

diately.

be done

life

,y

for the

purpose

of,

or prior to a division, the executor

recover possession for the purpose of executing the will.

§ 2253. If

person in his

same property unite in the same Mer „ eri
individual capacity, the less estate is merged in the

two

estates in the

greater.
§ 2254.

An

estate

may be

created during widowhood, and such

estates shall be subject to the

same

rules as life estates.

tions over uport the marriage of a

widow

shall

be

Estates dur.

Limita- hSJ id0W

"

valid, unless

such limitations are manifestly intended to operate as a restraint

upon the

free action of such

widow

in respect to marriage,

and Limitations

over on marare not simply prudential provisions for the protection of the riage.
interest of children, or others in such event in such cases they
;

are void.

CHAPTER

IY.

OF ESTATES EOR YEARS.
Section.

Section.

2258. Emblements.

2255. Definition.
2256. Distinction from bailment.

2259. Expenses and repairs.

2251. Rights of tenant.

2260. Lease.

§ 2255. An estate for years is one which is limited in its dura- D efinitioa
tion to a period fixed, or which may be made fixed and certain.
If

it

be in lands,

it

passes as realty in this State.

Eor rules prescribing the
to

Chapter 1 of this

life

Title.

It

effect of certain limitations in creating

And

for

and purchasers, refer to Chapter

may

be for

remainders, refer

remedies of remainder-men against tenant for
2 of this Title.

-

PT. 2.— TIT. 5.— P.KOPBBTY, &<
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any number of

4.

— Of Estates

for Years.

years, so that the limitation be within the rule

against perpetuities.
Distinction

from

§2256. It

differs

when

applied to personalty from a contract

bail-

ment.

of hiring in this, that the latter
est in

is

a bailment conveying no inter-

the property to the bailee, but a mere right of use

when

from the relation of landlord and tenthat in the latter, the tenant has no estate, but a mere

applied to realty,
ant in this,

;

it differs

right of use, very similar to the right of a hirer of personalty.
Rights of

§ 2257.

An

tenant.

estate for years carries with it the right to use in

manner

but not to the injury of
the property or of the person entitled, either in remainder or reversion the same acts of omission and commission which have
as absolute a

as a greater estate,

;

been heretofore prescribed
for life, will operate to

as

grounds of forfeiture of an estate

the same effect against a tenant for

years.
Emblements

A

tenant for years is not entitled to emblements, un§2258.
less the estate be terminated before the period fixed by the hap-

pening of some contingency provided in
fault
Expenses
and repairs.

its

creation,

and without

on the part of the tenant.

§ 2259.

A tenant for years is bound for all repairs or other ex-

pense necessary for the preservation and protection of the property.

Lease.

When

one grants to another an estate for years out of
his own estate, reversion to himself, it is usually termed a lease..
It may be confined to a particular interest in lands, such as mining or agricultural, in which event no other interest passes. If
§ 2260.

no object of the
Construe

lease

is

stated, the

mining

interest will not pass

unless the circumstances justify an implication of such an inten-

tk>n.

tion in the parties.

CHAPTEE

AND TENANT.

OF LANDLORD

Section.

Section.
2261. Definition.
2262.

How

Y.

i

2263. Rights of tenants.
i

2264. Delivery of possession.
2265. Estoppel

2268. Lien.

2269. Interest.

created.

2270. Rent paid in kind.
2271. Duration. of tenancy.

;

2272. Notice to quit.

2266. Repairs and improvements.

2273. Emblements.

2267. Distress for rent.

2274. Casualties no abatement of rent.

PT. 2.— TIT. 5.—Property', &c.
Chapter

§2261.

When

5.

437

— Of Landlord and Tenant.

the owner of lands grants to another simply the

Definition,

and enjoy the use of such lands, either for a fixed
time or at the will of the grantor, and the tenant accepts the
grants, the relation of landlord and tenant exists between them.
In such case no estate passes out of the landlord and the tenant
has only a usufruct which he cannot convey except by the landlord's consent, and which is not subject to levy and sale.
§2262. Contracts creating the relation of landlord and tenant, How «rea*«d
for any time not exceeding one year, may be by parol, and if
made for a greater time shall have effect of a tenancy at will.
§2263. The tenant has no right beyond the use of the land Rights of
e
and tenements rented to him, and such privileges as are necessary to the enjoyment of his use.
He cannot cut or destroy
growing trees, remove permanent fixtures, or otherwise injure
the property. He may use other timber for firewood and the
right to possess

pasturage for his

cattle.

§2264. The tenant must deliver possession at the expiration Delivery of
p0E
of his term, and if he fails or refuses to do so a summary remedy
is

given to the landlord.

§2265. The tenant cannot dispute his landlord's

title,

nor Estoppel,

-attorn to another claimant while in possession.
§

2266.

The landlord must keep the premises

and is Repairs and
6
substantial improvements placed upon them by his ISKT
in repair,

"

liable for all
•consent.

§2267. The landlord shall have power to distrain for rent as D ietr6S8 for
soon as the same

remove

is

due, or before due, if the tenant

is

seeking to

rent

from the premises. If the tenant fails to pay
any time, the landlord may re-enter immediately

his goods

the rent due at

and dispossess the tenant. If the tenant holds over after his
term expires the landlord may recover double rent for such time.
§ 2268. The landlord's lien for his rent shall attach from the Lien,
time of levying his distress warrant, but it shall take precedence
of no lien of older date except as to the crop raised on the
premises.

from the time
rent may be ren-

§
° 2269. All contracts for rent shall bear interest

the rent

is

due, and judgments

dered at the

first

upon

%

suits for

Interest

term.

§2270. When the rent agreed
part of the crop,,
to be paid is a r
x Rent paid in
o
*ueh portion shall not be liable to be levied on by any process kind
J-

-

"for

debt against the tenant

;

Provided, the contract

nnd the rent does not exceed one-half of the

crop.

is

in writing

.
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Chapter
Duration of
tenancy.

it

quit.

Emblements

— Of Landlord and Tenant.

§2271. Where no time is specified for the termination of the
tenancy, the law construes it to be for the calendar year, but if
it is

Notice to

5.

expressly a tenancy at will then either party

may

terminate

at will.

§2272. Two months' notice
terminate a tenancy at will.
from tenant.

is

necessary from the landlord to

One months'

notice

is

necessary

§ 2273. The tenant at will is entitled to his emblements if the
crop, is sowed before notice to quit by the landlord, or the

tenancy otherwise suddenly terminated, as by sale of the estate
by the landlord, or by judicial sale, or death of the landlord or
tenant.

The destruction of a tenement by fire, or the loss of
m«nt of rent, possession by any casualty, not caused by the landlord, or from
§ 2274.

Casualties

defect of his

title,

shall not abate the rent contracted to

be paido

CHAPTEK YL
OF ESTATES ON CONDITION.
Section.

Section.

22*15. Definition.

2216. Precedent
2211.

& subsequent

Eepugnant

§2275.

Definition.

22*78. Disability.

An

estate

2219. Dependant covenants, &c.

conditions.

condition.

may

I

2280. Effect of breach, of condition.

be granted upon a condition, either ex-

upon performance or breach of which the
commence, be enlarged, or be defeated.

press or implied,
shall either

§ 2276. Conditions

Precedent

estate

may be either precedent or subsequent. The

and subsequent.

former require performance before the estate vests; the latter

may

cause a forfeiture of a vested estate.

The law

inclines to

construe conditions to be subsequent rather than precedent, and
to
Repugnant

be remediable by damages rather than by forfeiture.
condition repugnant to the estate granted
§2277.

A

condition.

so are conditions to

do impossible or

illegal acts, or

is void,.

which in

themselves are contrary to the policy of the law.
Disability.

§2278.

^o

legal disability, except being -non

comply with a condition annexed to his or her estate; no notice of such condition need be
given by the person claiming under the limitation over.
§2279. The dependence or independence of covenants or conditions, must be collected from the intention of the parties,,
will excuse a person

Notice.

Dependant
and independent

compos mentis,

from

failing to

covenants.

viewing the entire instrument; in dependent conditions the

fail-

PT. 2.— TIT. 5.—Property, &c.
Chapter

6.

439

— Of Estates on Condition.

an excuse to the other
party for failing to comply. If the conditions be independent
no such excuse avails the law inclines to construe conditions to
Tire

of the person

required to act

first

is

—

be independent.
§2280.

Upon

feiture, the

breach of condition subsequent, working a

whom

person to

the estate

is

limited

may

for-

Effect of

enter im- condition,

mediately.

CHAPTER

VII.

OF TENANCY IN COMMON.
Section.

Section.

2284. Adverse possession.

2281. Joint tenancies abolished.

2282. Definition of tenancy in

common.

2285. Partition.

2283. Rights, &c, of co-tenants.

§2281. Joint tenancy does not exist in this State, and all such j int tenan°
estates, under the English law, will be held to be tenancies in Shed.

common under
§ 2282.

this Code.

Wherever two

more

or

persons, from

titled to the possession, simultaneously, of

common

State, a tenancy in

may have unequal

shares

the contrary appears.

;

is

created.

any

cause, are en- Definition of

any property in this common.
Tenants in common

they will be held to be equal, unless

The

fact of inequality does not give the

person holding the greater interest any privileges, as to possession, superior to the

person owning a lesser interest, so long as the

tenancy continues.

common has the right
to possess
°
"
joint property, and so long as he occupies no greater portion
§2283. Every tenant in

...

.

,

'"

1

,

,.

.

the Eights and
...liabilities of
co-tenants.

oi it

than his own share would be on division, and does not withdraw
from it any of its essential value, such as mineral deposits, he is
not liable to account for rent to his co-tenant but if he receives
any rent, or other profit, or commits any waste or if he, by any
means, deprives his co-tenant of the use of his fair proportion of
;

;

he appropriates all to his exclusive use, or if
the property is of such a character as the use of it must necessarily be exclusive, then he is liable to account to his co-tenant.
§ 2284. There can be no adverse possession against a co-tenant Adverse
pos
until actual ouster, or exclusive possession after demand, or express notice of adverse possession, in either of which events the
co-tenant may sue at law for his possession.

the property, or

if

PT. 2.— TIT. 5.—Property, &c.
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Chapter
Partition.

7.

— Of Tenancy

in

Common.

Upon application by any tenant in common, the
Court may order partition as hereinafter provided.

§ 2285.
rior

CHAPTEE

Supe-

YIII.

OF TRUST ESTATES.

Article

1.

Article

2.

Of their creation and nature.
Of trustees, appointment, powers, &c.

ARTICLE
OF THEIR CREATION

2293. Resulting trusts.

2286. Definition.

For whom.

2294. Execution of trusts.

2288. Separate estate.

2295. Executed and executory.

2289. Expressed or implied.

2296.

Use upon use.
2291 Implied trusts.

2290. Definition.

2291. Express

—how created.

2298. Parol evidence.

2292. Contingent and shifting.

Definition.

AND NATURE.

Section.

Section.

228*7.

I.

§2286. Estates

may

2299. Precatory words.

be created, not for the benefit of the

some other person.
formal words are necessary

grantee, but for the use of
trust estates.
estate.

ISTo

Whenever

a manifest intention

is

They

are termed

to create such

an

exhibited, that an-

other person shall have the benefit of the property, the grantee

be declared a trustee.
§ 2287. Trust estates may be created for the benefit of any female, or minor, or person now compos mentis. f They cannot be
created, in any property, for any male person of sane mindA In
such cases, whether of express or implied trusts, the beneficiary
takes the property free from the trust. If created for the joint
shall

For whom.

benefit of a

man and

his wife,

one-half the estate vests in the

husband, and the remainder in the trustee for the separate use of
the wife.
r

Separate-

words of separate use are necessary to create a trust
the wife. The appointment of a trustee, or any words

§ 2288. iS o

estates.

estate for

sufficient to create a trust, shall operate to create

a separate es-

tate.
Express, &c.
Definition?.

§ 2289. Trusts are either express or implied.

§2290. Express trusts are those created and manifested by
agreement of the parties. Implied trusts are such as are inferred

ji

—
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of Trust Estates.

transaction, or the conduct of the

parties.

§ 2291. All express trusts
§ 2292.

An

express trust

future event, and

is

must be created or declared in writing. Express. &«.
may depend for its operation upon a contingent

then a contingent

trust,

It

may

operate in

al

favor of additional or other beneficiaries upon specified contingencies,

and

§2293.

is

An

then a shifting

implied trust

trust.

is

sometimes for the benefit of the Resulting-

grantor, or his heirs, or heirs or next of kin of a testator, and

then a resulting

is

trust,

In the former, Executed

§ 2294. Trusts are either executed or executorv.
.

,

,

everything has been done by the trustee required to secure

and «xecu-

tnetory.

property, or render certain the interest of the beneficiaries, and
all
>

that remains for

him

to do,

is

In executory

execute the beneficial purposes.

and
something

to preserve the property
trusts,

remains to be done by the trustee, either to secure the property,
to ascertain the objects of the trusts, or to distribute according to
a specified mode, or some other

act, to

do which requires him to

retain the legal estate.

§2295. In an executed

trust, for the benefit of a

person capa- Executed

and managing property in his own right, the legal to^
title is merged immediately into the equitable interest, and a perfect title vests in the beneficiarv according to the terms and limible of taking

execa "

tations of the trust.

§2296. The technical rule that a trust cannot be limited on a^go,,^
u8e
trust, and that, consequently, only the first trust is executed, is
abolished.
§ 229 7. Trusts are implied
1.

Whenever the

cial interest,
<

implied

one person, but the beneiieither from the payment of the purchase money or

other circumstances,

legal title

is

is

in

either wholly or partially in another.

Where, from any fraud, one person obtains the title to property which rightly should belong to another.
3. Where, from the nature of the transaction, it is manifest
that it was the intention of the parties that the person taking the
legal title shall have no beneficial interest,
-1.
Where a trust is expressly created, but no uses are declared,
2.

or are ineffectually declared, or extend only to a part of the
tate, or fail

from any cause, a resulting trust

benefit of the grantor, or testator, or his heirs.

is

es-

implied for the

tru6t8-
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Article
Parol evidence.

§ 2298.

court

may

In

1.

— Creation and Nature of Trust Estates.
when

all cases

a trust

is

sought to be implied, the

hear parol evidence of the nature of the transaction,

or the circumstances, or conduct of the parties, either to imply or

rebut a trust.
Precatory
words.

recommendatory words will create a trust
if they are sufficiently imperative to show that it is not left discretionary with the party to act or not, and if the subject matter
of the trust is denned with sufficient certainty, and if the object
is also certainly denned, and the mode in which the trust is to be
§ 2299. Precatory or

executed.

ARTICLE

II.

OF TRUSTEES— THEIR APPOINTMENT, POWERS,
Section.

Section.
2300. Trustees appointed.

2310. Following funds.

2301. Proceeding at chambers.

2311. Disposition of income.

2302. Return to Ordinary.

2312. Lien.

2303. Liability of naked trustee.

2313. Debts of cestui que trust.

2304. Duty of trustees.

2314. Sale

2305. Sales by trustees.

2315. Lien on estates for trust funds.

2306.

Trustees appointed, &c.

&c.

The same.

by

beneficiary.

2316. Acceptance of trust.

2307. Purchaser with notice.

2317. Extent of trustee's estate.

2308. Investments in stocks.

2318. Relief of securities on bond.

2309. Profits made.

2319. Compensation.

§ 2300. Trustees
estate,

and he may

by the deed

may

be appointed by the party creating the
confer the power of removal and appointment,

to the beneficiaries, prescribing the

mode

of

its

exe-

cution.
Proceeding
at chambers,

§ 2301.

The Judge

of the Superior Court of each county, has

power, either in term or at chambers, on petition by
eficiaries in a deed,

who have

all

the ben-

arrived at years of discretion, and

on proper notice to the trustee, if there be one residing in this
State, to remove and appoint trustees, prescribing in each case
such terms, and requiring such bonds as in his discretion he may
think proper, but in no case omitting to require a bond where minor beneficiaries are, or may be interested. The petition, notice,
order and other papers in such cases, if done in vacation, shall be
returned to the Clerk of the Superior Court, to be recorded in
the book of the minutes of said court.
Keturns to
Ordinary.

having in their hands a pecuniary fund, a&
a part of the trust estate, or receiving any sums of money as in§ 2302. All trustees
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'&c.
&c.

returns to the Ordi-

nary, and receive commissions on such returns, under the same
rules and regulations as are prescribed for guardians, and such
returns,

when allowed and recorded by

the Ordinary, shall be

prima facie evidence in their favor as to their correctness.
§ 2303.
naked trustee, holding the title when possession of Liability

A

the property

^"^

with the beneficiary,

is

is

in

no way responsible

of

Tint pfi tru ft"

for

tees.

income or preservation, except where there are beneficiaries in
remainder, or who are minors, and in such case he is responsible
its

only for gross neglect.
§ 2304. Trustees, having possession of the trust property, are j^ty of
ru8
bound to ordinary diligence in the preservation and protection of

the same.
§ 2305.

A trustee, unless expressly authorized by the act

ting the trust, or with the voluntary consent of
ries,

has no authority to

sell

all

crea-

gale8 by
trustee8

the beneficia-

-

or convey the corpus of the trust es-

but such sales must be by virtue of an order of the Court of
Chancery, upon a regular application to the same such applica-

tate,

;

may

be made to the Judge in vacation, on full notice to all
parties in interest, and the order for such sale may be granted at
chambers, the proceedings to be recorded, as above provided, on
application for appointment of trustees.
tion

§ 2306. Sales

by

trustees, unless otherwise

provided in the

or- The samet

be made under the same rules and restrictions, in every
respect, as provided for sales by administrators of estates.
der, shall

§ 2307.

The purchaser from

a trustee, with notice, actual or Purcha8er

constructive of the trust, holds as trustee for the beneficiaries;
if

wlthnotice

-

the purchase be bona jide, and without notice, the purchaser

holds the property freed from the trust.
§

2308.

Any

trustee holding trust funds

in stocks, bonds, or other securities, issued

may

by

same investment
making

invest the

this State,

a true return of the price paid, and time of purchase

;

such in-

vestments shall be free from taxation, so long as held for the
trust estate.
Any other investments of trust funds must be

made under an order
granted by the Judge

of the Superior Court, either in term or
in vacation, or else at the risk

of the

trustee.

§2309. The trustee must not use the trust funds to his
profit.
He is liable to account for all such profits made.
§ 2310.

The

beneficiary of a trust estate

may

own Profits mad*

follow the funds

PT. 2.— TIT. 5.— CHAP. 8.—Property,. &c.
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Article

2.

— Of Trustees—their Appointment, Powers,

&c.

wherever they can be traced, and, at his option, may affirm or
-,.-,.
reject an unauthorized investment by the trustee.
§2311. Trustees are authorized, out of the income of the esDisposition
tate, to pay all debts incurred for its protection and preservation,
and to appropriate a sufficiency of the balance for the support
and maintenance of the beneficiaries of the trust. He cannot
encroach upon the corpus of the estate, except by order of the
Chancery Court.
Lien.
§ 2312. Trustees are not authorized to create any lien upon the
trust estate, except such as are given by law.
Debts of ces§2313.
beneficiary having possession of the trust estate, or
u
Following

funds.

it

.

...

A

&M, gvs trust

when

the trustee

fails

or refuses to provide for its protection

preservation, or for the support
ficiary,

may, though a feme

The trust estate
payment of such debts,

poses.

*

sale by
3>enenciary.

mmc^ mav
est in

and maintenance of the bene-

covert, contract debts for these pur-

of such beneficiary shall be liable for the

A beneficiary of

§ 2314.

and

a trust estate, of full age and of sound

voluntarily sell and convey any portion of her inter-

such estate to any person, except her husband or her trus-

tee, and,

upon application

to the court, such sale

may be

and the proceeds

firmed, in the discretion of the court,

con-

re-inves-

ted under order of the court.
Lien on

es-

Sust funds,

§ 2315.

The

dying chargeable with trust

estate of a trustee,

funds in hand, shall be appropriated,

first,

to the

payment of

such indebtedness, after the funeral expenses, in preference to

all

other liens and claims whatever.
Acceptance

§ 2316.

The acceptance

person trustee

;

it

of a trust

may be done by

is

necessary to constitute a

acts as well as words.

After

acceptance no disclaimer will remove the character of trustee.
Extent of
trustee'sestate.

Belief of
sureties,

an estate as large and extended as the necessities ot the trust require, and no more.
§ ^318. Sureties on the bonds of trustees may be relieved from
§ 2317. Generally, a trustee takes
.

,

.

by the Judge of the Superior Court, either at a regular
term or at chambers, upon the same terms and conditions as prescribed for the relief of sureties on the bonds of guardians by the
liability

Ordinary.
eompenaa-

.

,

§ 2319. Trustees, for their service, shall

be entitled to the same

compensensation as guardians for similar services.

