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commit such defendant or defendants to the common jail of the
County, or if there should be no jail in the County, or the same shall
be insufficient, it shall and may be lawful for the said Sheriff or
other officer to confine such defendant or defendants in some priv^ate
prmmayde-house ;* Nevertheless, such i^evsoYi ov persons shall be allowed all
**'"'^*
the benefits of appearance and defence as if he, she, or they were
personally present, and shall not be discharged out of custody, but
to

putting in bail, or by order of Court.
All bail taken according to the directions of this
Sec. XY.
agaiii&t bail.
^^^^ shall be deemed, held, and taken as special bail, and as such be
but the plaintiff, after final
liable to the recovery of the plaintiff
judgment, shall not take out execution against such bail, until a capi>/s
ca. Ba.
ad satisfaciendiim shall be first issued thereon, and the principal caniiot
be found, and shall also issue a scire facias returnable to the
sd. fa.
said Court, which shall be served on the bail at least twenty days
before the return thereof ^ and after the return of such capias ad so tisjaciendum agq^inst the principal, and scire facias against the bail, and judgment thereon, execution may issue against the principal and bail, or
either of them, or either of their estates, unless the bail shall ;3urrender the principal at or before entering up final judgment on the
prindpaL ^^ scire facias,^ either in open Court in term time,^ or to the Sheriff of
the County in which such principal shall reside, at any time in vacation and it shall be the duty of the Court to order such principal
into the custody of the Sheriff, and the duty of the Sheriff in time
of vacation to receive into his custody such principal, and in either
case to commit him, her, or them to jail, according to the directions
of this Act, any law, usage, or custom to the contrary notwithstand-

by

Proceedings

86.

;

;

;

ing-

[Directing the proceedings on sci. fa. against bail,
Sec. XVI.
repealed by Act of 1801, sec. 3.
See Vol. II. 38.]t

An

Sheriff
arrest

ma

an

itiiiGriint

person in
iir^the State.

Act

to

extend the poioers of Sheriffs and Constables in certaiyi
Vol. III. 162.
e-ases.—Approved Dec. 19, 1818.

bc lawful for Sheriffs in all cases where a
is placed in their hands, and the person
agaiust wliom it may be, is moving about from one County to anOther, for the said Sheriff or his deputy to follow the said person or
persons into any County in this State, and serve the said process.
Sec. IL
[" Justices of the Peace," sec. 32.]
Sec. III.
[See ''County Officers," sec. 28.]
^^'

^'^^-

-'••

or Criminal

"ball

It shall

process

.

_

*0r carry them to jail of adjoinin.c^- County, sec. 93.
tFor proceedings against bail in criminal cases, se<3 "Penal Lav/s,"

sees. 411, 414.

need not be served on principal. 6 Ga. 32S.
judgment goes o?i motion and without a jury aliter where a plea is
1 Kelly, 292, 316. So im facias, where only one defendant, cannot bo directed to Sheriff
filed,
of another County, 1 lb. 31-5; is a mere continuation of the original suit. lb. The deuthof
principal between the return of 7ion est, and the final juclgmont, discharges the bail, 2 lb. 331.
minutes is the only legal evidence. 2 Kelly, 33i.
(3.) A.n exoneretur on the
(3

)

(2.)

Scire facias
If

no plea

is filed,

;

I

;
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lite.

Act to amend the Judiciary Laiv of this Sta/c, passed tJie Wth
day of Feb., in the year 1799, so far as to authorize the issuing
Approved Nov. 8, 1820. Vol.
of Boil yrocess in certain cases.

An

—

iV. 200.

Whereas, great inconvenience has resulted for the want of a law Prt^ambie.
authorizing plaintiffs pending actions to hold the defendant to bail
for remedy whereof,
88. Be it enacted, That in cases where an action is commenced Ban may be
and pending, or where an action may hereafter be commenced, 3x\([ fcndente
^'^'^*
no bail shall have beei> required at the commencement of said action,
or having been required and has or may be discharged, and the
plaintifff in any such action pending the same shall require bail, such
plaintiff shall make affidavit before any Judge, Justice of the Inferior j^J^^^^^^^'^^
Court, or Justice of the Peace within this State or any Judge or
Justice of a Superior Court of any one of the United States, shall
have annexed thereto the seal of the State from whence it shall
come, and a certificate of the Governor, certifying that the person
taking such affidavit is one of the Judges or Justices of a Superior
Court of that State, of the amount claimed by him,^ and that he has
reason to apprehend the loss of the said sum, or some part thereof,
which afif the defendant or defendants is or are not held to bail
fidavits shall be filed in the Clerk's office of the Court in which
such action is pending, and a copy or copies thereof affixed to the
process to be issued by the Clerk of said Court in whick such suit
may be pending, and to the copy or copies of such process, and the
Amount inamount sworn to shall be endorsed on such process and the copy or 'l^l
;

;

copies thereof^
89. Sec, II.
When any such affidavit is made and. filed in the
Clerk's office of the Court in which such suit is or may be pending,
the Clerk thereof shall immediately issue a process in the case, with
as' many copies as there are defendants, annexing a copy of said af-

process.

tiic

i'i'>'f«'«*^

a!^<i

sue:

each process and copy process, and Vv^hich process shall be
made returna^ble to the next term of said Court after the issuing of
the same, and shall be executed and returned into Court by the Sheriff, his deputy, or other proper officer, and when so executed and returned shall be taken and considered a part of the record in said
fidavit to

case.

90.

Sec.

III.

When

the said process, and copy affidavit and copy

process, shall issue as aforesaid, they shall be delivered to the Sheriff
or other proper officer,

any time before the

may

who

shall be

sitting of the

bound

to

execute the same at

Court to which the said process

be made returnable, under the same directions and provisions as
and by the said Judiciary Act, passed in the year

are pointed out in

1799.
*For Attachments /»er/^fn#^ lite, see "Attachment," &c. sec. 20.
fllis agent or attorney, see Act 1831, sec. 93.

(1) Affidavit for specific

(2

)

If indorsed,

sum

hcsidcs interest, process

wrong process

void.

3 Kelly, 128.

goo J ^r piincipal ohly.

3 Kelly, 128.

s^aiibeex^w
''*^

u'eVieif
^^''*^
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—

:

.

— Sheriff's duty where there

is

no

I

-,

jail.

All and eveiy defendant or defendants, when arof
Said process, shall be dealt with by the officer
dl?sudi
Keatt^^ arresting him, her, or them, in the same manner as would have been
with as usu(j^one had such defendant or defendants been arrested at the comai m other
eases.
meuccment of said action on bail process and shall be discharged
Irom said arrest in no other manner than he, she, or they could, in
case such arrest had been made on bail process at the commencement of said suit and all bail taken according to the directions and
under the provisions of this Act, shall be held bound and liable in
the same manner he, she, or they would have been bound and liable,
had he, she, or they become bail at the time of the commencement
of said action
and the plaintiff or plaintiffs in said action shall be^
and are hereby authorized to proceed in the same manner against the
defendant or defendants and bail, or either of them, as is pointed
out in and by the said Judiciary Act passed in the year 1799.
^^' ^^^* ^'
^^^^ defendant or defendants so held to bail, in
Th« trial of
of the case
mamicr heretofore pointed out in this Act, shall not by reason thereof
thereby de- bc entitled to any delay or continuance, but the case shall proceed
layed.
^^ ^^.|j^| ^^ though bail had been required and taken at ths commenceand when there are more defendants than one in
Proceedm?3 iTient of the casc
such
suit,
some
of
whom reside out of the County in which such
TaUofe^d-'
antsiadifg^it is pending, a second original process and copy or copies may
ties."
issue, returnable to the Court in the County in which such suit or
action is or may be pending, which when served by the Sheriff of
the County where such defendant or defendants reside, or by other
proper officer, the said defendant or defendants shall be subject and
liable to the same provisions and restrictions as he, she, or they
would have been had the bail process issued at the commencement
of said case.
Defendants

"*""

91.

rested

Sec. IV.

by

virtue

;

;

;

;

An

Act requiring Sheriffs and Constables in any of the Co^inties in
this State not homng Jails^ to convey to the Jail of an adjoining
County persons by them arrested on a writ of Capias ad Satisfacie7idu77i, or any legal process requiring Bail ; and to require the
Jailers of such Cou7ities, on good and sufficient Security being
given for the Jail Fees, to receive and safely keep such Prisoners.
Approved, Dec. 13, 1820. Vol. lY. 201.

The

sheiif!?

^3.

The

Sheriffs

and lawful Constables

in

any of the Counties of

State that are not provided with a jail be,, and they are hereby
wi in^colmties where
authorizcd and required to convey persons arrested by them by virprovided,*^
tue of a capias ad satisfaciendum, or other civil ])rGcess which may
fitmnG^lo require bail, to the jail of any adjoining County, and to deliver such
person or persons to the keeper of such jail Provided^ the person
the^idjoin-*^
or persons so arrested shall refuse or neglect to give -such bail as the
^'^^^

;

ProWso"^^^

may be authorized to require.
The kccpcrs of such jail sliall, and they are hereby
Sec. II.
authorizcd and required to receive into their care and custody any
person or persons delivered to them in conformity to the preceding
section, and him or them safely keep until they are delivered from
officer arresting

The keepori
req^uirVd''^'''

ther*"'^^

94.
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Bail in Trover Cases.

thence according to law, or by cfirection or request of the plaintiff,
Provided, that the plaintiff, his agent, or at- provided >:ehis a2:ent or attorney
torney shall give bond with suflicient security to the keeper ofcnforjaii
^''''^
such jail, for the jail fees and weekly maintenance of the person
or persons so delivered to him for safe keepmg.*
;

An

Act more effectually to quiet and protect the jiossession of personal
property^ and to prevent taking possession by fraud or violence.
Approved Dec. 25, 1821. Vol. lY. 207.
Sec.

I.

[See

Possessory Warrant,"
When any person who
''

sec. 429.]

about to commence an I'aii m trover cases.
action or suit at Law or in Equity for the recovery of negroes or
other personal property, such person, his agent or attorney, shall make
affidavit, that he hath reason to apprehend t||at the said negroes or
other personal property have been or will be eloigned, or removed
away, or will not be forthcoming to answer the judgment, executioUj
and shall also state in his
or decree that shall be made in the case
affidavit the value of the same, and the amount of hire claimed, if
any, and add, that he, she, or they do verily and bona ^cZe claim the
said negroes or other personal property, or some valuable interest
therein; a copy of such affidavit shall be annexed to the petition, bill,
or other process, and the original affidavit filed in the Court Vv^hence
such process issues and it shall be the duty of the Sheriff, his
deputy, or other lawful officer serving such petition, bill, or other
process, to take a recognisance, with good security, in double the
amount sv/orn to, for the forthcoming of such negroes or other personal property, to answer such judgment, execution, or decree as may
be issued or rendered in the case and such security shall be bound
for the payment of the eventual condemnation money, and liable to
execution in the same manner as securities upon appeals and when
such affidavit shall be made during the pendency of any process, a
copy thereof, and of the process or subpoena, shall be served in like
manner by the Sheriff or his deputy, or other lawful officer, and the
and upon the defendant refusing to give such
like security taken
property
shall be seized and taken by the Sheriff or
security, the
other lawful officer, and delivered over to the plaintiff or complainant, his agent, or attorney, entering into a like recogisance, with security ;^ and if such property is not produced or forthcoming to be
seized and taken by such Sheriff or other lawful officer, the defendant or defendants shall be committed to jail, to be kept in safe and
close custody until the same is produced, or until he, she, or they
shall enter security for the eventual condemnation money, in the na95.

Sec.

11.

is

;

;

;

;

;

ture of security

*0n failure, to be
also

upon

discharged, see Art.

" Insolvent Debtors,"

(1.)

appeal.

XL

" Habeas Corpus,"

sec. 292, this title.

See

sees. 7, 37.

If the plaintiff dismisses his suit, holding poasession of the slaves, his possession is

not tortious, so as to eustaia trover by defendant.

61

1

Kdhj,

259.
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An

Act

by Agent

and InfV. C 'ts— Art wv—lS31-'i5.

or Attorney

day

— Bail

Bond.

amend the Judiciary Laiv of

to

amend an Art

also to

— On Sabbath

1799, in relation to bail, and
an Act to amend tJcc Judiciary Law
16th day of February, 1799, so far as to

entitled

''

of this State, passed the
authorize the issuing of bail process in certain cases,''^ passed the
8ih day of November, 1820, so far as to authorize agents, uttorneys in fact or at law, to hold to bail in all civil cases. Approved
Dec. 26, 1831.
Pam. 137.

—

Apent cr

at-

From aiid after the passa2:e of this Act, it s]iall and
Sgc. I.
be lawtui lor any agent, attorney in fact or at law, to hold to

QQ.

may

iK.i.itobaii

in all civil cases,

''bail

and under the same

and

rules

restrictions as are

pointed out in the before recited Acts on that subject.
All laws and parts of laws militating against this Act
Sec. XL
are hereby repealed-

An

Act to antJiorize the issuing, suing, cmd executing attachments
on the Sabbath day, in ccriain cases. xlpproved December 20,

—

Pam.

1834.

77.

Wliercas, it sometimes happens that persons residing near the lines
of this State, leave the State on the Sabbath day, and thereby place
it out of the power of their creditors to stop them or their property,
for remedy whereof
to satisfy debts owing by them
97, ^g if; aiacted, That it shall hereafter be lawful to igsue and
i
m
r^
i
t
scrvc attachments and bail processes on tiie babbath da}^
tb.e same
;

Attachment
and bail procer>.s

may

bo

thrsabbath.

i

manner and under

the

i

same

rules, regulations,

i

m
•

1

and

1

restrictions as are

now
Proviso.

provided for the issuing and serving of the san\e on other days
Provided, the person or persons applying for such attachment or bail

;

process shall, in addition to the oath heretofore required to

& taken,

swear that he apprehends the loss of his debt, or some part thereof,
unless said attachment or bail process shall issue on the Sabbath
day.*
Sec. II.
AO laws and parts of laws that militate against this Act
are hereby repealed.

An

^l^'\bTe"to
the. plaintiff,

Act

^^'
talvcu

define the m,ode of taking bond in cases of Bail in (his
Assented to Nov. "24, 1841. Pam. 145.
State.

to

—

From and after the passage of this Act all bonds
cascs of bail in this State shall be taken payable to the

^^^'
ill

-''••

plaintiff in the cause,

A71 Act

ill

any

la\y to the contrary

relation to proceedings to recover debts not due.

December
99.

notwithstanding.

Sec.

I.

"^Ylien

a debt

27, 1845.
is

Pam.

—Approved

37.

not due, and the debtor

is

about to

*A11 other process served on Sabbatli day void^ except for treason, felony, or breach,
of the peace, see title "Penal Laws," sec. 387r
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remove, or is removmg without the limits of this State, and oath suii for
being made by the creditor, his agent or attorney in fact, or at law, due.""'^
of the amount of the debt to become due, and that the debtor
State,
is about to remove, or is removing without the limits of this
and that he has reason to apprehend the loss of said debt, or some
part thereof, if the debtor be not held to bail, it shall and may be
lawful for the creditor to commence an action or suit at law, and
hold said debtor to bad, in the same way and manner, and under the
game restrictions as where an aihdavit is made under existing laws ilVl'^'T'll
and the bail so taken shall in like manner be liable to the creditors becoiuos due
Provided, always, tlvcit judgment shall not be rendered in any such
cause until after the debt has' become due.
:

:

PARTIES.

3.

Ses. 100.
*'
101.
" 102.

Co-obligor and Representative
on Eond and Principal

.Sureties

n^xecution,

how

Service on Joint Contractor,
Biiect of Judu'nient.

^ec. 103.

"

10-i.

issued.

An

Act jmnting out tlie Qnode of collecting a certain
Approved Dec. 19, ISIS.
debts therein mentioned.

—

100.

From and immediately

any person

•'

shall

•)

his

own

of

Yol. III. 338.

after the passingAct,
^
^
o of this

m possession (either in

be

descrljotion

right, or

where
in any

i^enropenm-

Uvea of the
deceased ob

any note, bill, bond, or other obligation in wri- s'ued hnL
ting, signed by two or more persons, and one or more of the persons, wiThS'""
iiUI
whose names are so signed as aforesaid, shall die before tlie payment ^^^^^^-t
of the money or the compliance with the condition of such bond or
other capacity.) of

person or persons holding such note,
or other obligation in writing, shall not be compelled
bill, bond,
as heretofore, to sue the survivor or survivors alone., but may, at his,
her, or their discretion, sue the survivor or survivors, or the representatives of such deceased person or persons, <or,the surviF^r or ^survivors
in the same action with the representative orTepresentatives of such
deceased person or persons, any law, usage, or custoi3^,to the contrary notv/ithstandijig Provided^ nothing in this Act jhall be so con'strued as to authorize the bringing of any action, of .@,iiy kind what^
ever, against the representative or representatives of any estate or
estates, until twelve months after the probate of l\-m will, or .the
granting of letters of administration on such estate or estates.'
othe-r obligation in v/riting, the

:

making- parties hj sci.fa., see subdivision ante. " ComLrckenQement;, §:c. AcAlso, as to suits against joint obiig;©r3 and promisors^, sec. 6# of this title. As to
suits against indorsers in same action with principal, see Art. XXI. " Sureties ancl
Indorsers/' sec. 4:r7. For Act authorizing amendment insl/anter, where a party is.
omitted, see subdivision " Pleading," &c. sec. 129. Where one co-obligor pleads" in^*
fancy, see subdivision "Pleadings," &c., sec. 112.
fAs to suit against co-obligors living in different Counties, see ante. " Commencement," &c. sec. 69, this title.

*As

to

tion."

(1.)

This Act does not apply to partners.

several contractors.

2 lb, 128.

1-

Kelly,

49-i.

Does

apply

to joint

and
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Sureties on Executors', Adiniiiistrators'

An

Act

to

and Guardians' Bonds.

ai'jJiorize suits to he instiluted

ecutors\ Administrators'

and Guardians^ Bonds,
Approved Dec.

tion icith thejJrincijKil thereto.

h Ex-

against securitus

—

i?i

the

same

13, 1820.

ac~

Yol.

17. 200.
Preamble.

has been decided by the Superior Courts of this
State, that suit cannot be instituted against any security or securities
to any executor's, administra.tor"s, or guardian's bond, until the principal or principals to such bond shall have been sued to insolvency,
"whereby great injury to the interest of heii's, distributees, and others
may accrue for remedy whereof,
101. Sec. I.
Be it ciiocted. That from and after the passing of

Whcreas,

it

is

:

suretiesto

admSra-

Act,

tliis

any and

all

seciuity or securities to

any

admin-

execiUoi's,

bond, shall be considered as joint, or joint
g^ardSns'
^^^-^^ scvcral obligors (as the case may be) with the principal or prin^-'[(TeredS"
jointobiicipals in said bond, so as to authorize any heir or heirs-, distributee
gorii, and be
-,..,
,..
,,
sued in the 01 distriDutces, aummistrator de boms iion, and otncrs concerned, to
same action.
j
sue such principal or principals, and security or securities to such
rraviso.
boiid, or either of them ill the Same actioii ;^ Provided always, that
the princippJ in said bond, if within the limits of this State, shall
be first sued, or shall be sued in the said action vriih the security or
securities, and shall be distinguished in said action as principal, if
sued as aforesaid any lavv^, usage, or custom to the contrary notwithstanding.
Erecutions
102. Sec. II.
Ill all cascs where a iudamant shall ba obtained,
^
TO issue
n
against prin ill coiiiorniity to tuo loregomg section, execution snali issue against
such of them
I^Ifretv^ to be the principal and his or their securit}^ cr securities, or
obtained
against,
judgment
may
have
been
wliick
exrcution
Mfpropenv ^^
of principal, gi^all
be Icvicd Oil the property of the principal first and in case
suc'i property should be insufficient to satisfy said execution.- or in
case no property can be found within the County where such execution shall issue, the balance or whole of such execution^ as the
case may be. shall be levied on and collected out of the property of
istrator's, or guai'dian's

"^

,

-.

.

^

i-'i

••!

•

.,

-a.-

i.

.

i

;

^.

.

T

•

,„.-.

.

j

of

them

and: in all cases
wlieii the amouiit or any part thereof, shall be paid by, the cehiis^eiuiti^^dcurity or securities, such security or securities shall have the use and
Tien to^e^im- control of thc executioii to remunerate him or themselves, as is cns-

the

When

security

or

securities,

or either

;

paid

jiemte

iii^^-

Keif.

This act

to

oe prospective.

|Qj.j-^g^j,y jj^

Sec.

sUCh CaSCS.*
This Act shall not extend to bonds heretofore ese-

III.

,

cuted.

An

regulate the mode of prosecuting Actions against ConADproved, Dec. IS,
tractors and Copartners^ in certain cases.
1820.
Vol IY: 201.

Preamble.

Act

to

—

Whereas, doubts have arisen as

to the

*See Art. XXI. " Sureties and Indorsers,"

mode

of prosecuting actions

sees. 430, et seq,

There must be first a judgment against the administrator cr executor, in his reprethen the sureties may be joined in the suit against htm indiyidually.
sentative capacity
7 15. 31. For the rule in Equity in suchcasss, see 7 16. 649.
6 Ga, 863.
(1.)

;
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Joint Contractors and Copartners.

against joint contractors and copartners, when one or
be found, or reside v/ithout the limits o[ this State

more cannot

'

;

for remedy-

whereof,
103.

Bs

That from and after the passing of
more joint contractors, or copartners,

enacted.

it

whenever two or
the same action, and a service

tha.t

in

shall

this Act,

in suits

are sued

cfntractorr

be eifected on one or more
t

r-i

•

ft

'"'

'^"p^«-

nor.>,

and

of the said ioint contractors or copartners, and tho "^herifi or other service on
oihcer serving the VvTit, shah return tnat the otner aeiendant or de- uie piaintiif
fandants, are not to be found, it shall and may be laAvful for the plaintiiT|,ui2ment*vs
1 3 proceed to judgment and execution against the defendant or defend- ^g^'jj'Jg^"/!^-^^^
ants who are served with process, in the same manner as if he, she,
or they were the sole defendant or defendants.*
Judgments so obtained shall bind, and execution The partner;
104.
Sec. II.
may be levied on the joint or copartnership property, and also the hidividuai"^
individual property, real and personal, of the defendant or de- fhe^'Son^
fendants vx^ho have been served w^ith a copy of the process, but '^^^^^f^\
shall not bind or be levied on the individual property of the de- ^'^e judg.
fendant or defendants Vvrho are not served with process.
to this Act, are Repealing
All lav/s and ^parts of laws repU2:nant
Sec. III.
o
J

-1-

,

T

,

hereoy repealed.

THE ACTION,

AND PROCEEDINGS PENDING

PLEADINGS

4.

INCLUDING

AMENDMENTS, ARBITRATION, CONTINUANCES, &C.f
Sec.

"
*'

**
*'
*'

"'•

"
**
'*
'*

"
**

jO->.

106.
107.
lOS.
109.
110.
111.
112.
11 'J.

—
— —

Defenoef5
amendment.
L>etault
contmuance.
trial
Sot-olf.

Arbitration and award.

Amendment;?,

—

Spc-;ial pleading
nonsuit.
'Contradictory pleas.
Infont co-obligor.
Increase of personalty.
114. May be recovered.

llo.
116.

Mesne

117.

No

For

profits.

Execution therefor.
separate action.

Sec. 118.
" 119.
"
120.
"
121.
" 122.
"
123.
'•'

"

"
*'

"
"
*'

124-.

Suitb7>'

former defendant.

Partial failure of consideration,
Form of suit for land.
Suit for personalty.
Suit on note, &c.
Action on account.

On judgment.

125. Porsnal variance.
126, Arabic numerals.
127. Action for slander.

General form of pleading.

12S.
129.

Misnomer amended.

130.

Non-joinder amended.

one pleads infancy, see "Pleadings," &c. sec. 112.
denied by plea in abatement,
80C Art. XIX. " Partners and Partnership," sec. 428.
See same title, as to bonds payable to partnership, and judgments and executions in
proceedings

•'r^'bere

+For Act dispensing

vvdtb proof of partnership, unless

partnership name, sees. 426, 427.
For Act prescribing the contents of sclfa, to make parties, sec subdiv. " Commencement, &c. Action," £cc. 76.
Also, sec. 81, a.s to ser\dce of scifa. on a part where the others cannot be found.
As to process of garnishment, see "Attachment and Garnishment,"
As to plea of usury, see Art. XXII. "Usury."
For rule of valuation of S'lecitics, in contract, see. Art. IV. "Bills, Notes, &c." sec.
206.
In trespass q. c. f. disclaimer, and tender of amends, a bar to the action, see Art. XV.
*• Limitation of Actions,"
sec. 333.
For Act in relation to amendments of affidavits of illegality, see subdiv. "Execution, &c." sec. 201.
As to Judges' charge, see subdivision of this Art. "Judges, Sessions, &c." sec. 47.

clause.
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Judiciary Act ofWiliFeb.
Answerer
c dice.

105.
.^ ^^^^

J799.—Yol.

I.

292. [For

title,

see sec.37,]

IX. And for the moro Orderly aiid regular proceedi'og
Courts, the following rules and methods shall be observed,

SiicJ.

^^_^.^

The

defendant or defendants shall appear at the Court to
which the petition and process* shall be returnable, and on or before tlie
la<t day of the said Court shall make his, her, or their defence or
to wit:

answer in writing, which

shall plainly, fully,

and

distinctly set forth

the cause of his defence^ and be signed by the party making the
same, or his, her, or their attorney which said answer may contain
as many several, matters, as such defendant or defendants may think
Bonds,^iiotes i^ecessary for
his, her, or their defence; Provided, tho^t no person
Hied on oath, shall be permitted to deny any deed, bond, bill, single or penal note,
draft, receipt, or order, unless he, she, or they shall make aiiidavit of
the truth of such answer at the time of filing the same.f
And the
said petition and answer shall be sufficient to carry the same to the
Jury, without any replication or other course of proceedings f and no
Proceedings petition, auswor, return process, judgment, or other proceeding in
cause, shall be abated, arrested, quashed or reversed, for
for defect m any civil
^^'^7
dcfcct
iu matter of fomi, or for any clerical mistake or omisam^ndabieat
the first term gJQTj^
uot alfectiug the real merits of the cause
but the Court, on
motion, shall cause the same to be amended without any additional
cost at the first termi: and shall proceed to give judgment according
to the right of the cause and matter of law, as it shall appear to the
said Court, without regard to such imperfections, in matter, of form,
Dilatory an^- clerical mistake or omission
and no dilatory answer shall be rcceiv*
or
ed
admitted,
affidavit
be made of the truth thereof. §-^
unless
oaoSth?
jiidgtiientby
IQG. Sec. X.
'Wlicre any defendant shall fail to appear and answer
manner aroresaid, the Court on motion oi: the plamtm or his
counsel, s'nall eiiter a judgment by default, a,iid the plaintiff's claim,
allegation or demand, shall be tried in all cases of judgment by default, by a Jury
but no such trial shall in any case be had at the
Continuance first term
and no cause whatsoever depending in the said Courts
;

'-

;'^

;

m

;

:

*Sce ante, "Commencement, &c. Action," as to petition and process.
t Indorsements need not be i:a-oved, unless denied; see "Evidence," sec. 21.
jSee further, as to amendments, Act of 1818, sees. 109, 129.
*' Partners and Partnership,"
§ As to plea denying partnership, see Art. XlX.
(1.)

Under

gercral issue,

sec. 428.

cannot be givdn in evidence under the
Kdly, 68; nor can a special contract, exeinpting the defendant from liabilit3%

this clause illegality of consideration
1

1 Kelhj, 256.
(2.)

An

A plea

alteration need not be explained unless denied on oath, 2 Kelly, 128.
that another was to sign as surety, need not be verified, 8 Ga. r5o9.

The plaintiff may prove matter in avoidance of the plea without replication, 5 Ga. 311.
The verdict may be amended where the error is apparent, 1 itc/^y, 403 so also, the

(3.)

(4)

;

judgment, 1 Kelly, 469 2 lb. 341. And the minutes of the Court, 1 Kelly, 5o0 verdict entered nimc pro tunc, 3 Kelly, 18.
All amendable defects cured by verdicts, 2 Kelly, 100: 3 25.81; a ncv,' caiise of action
cannot be added by amendment, 3 Kelly, 426 Christian name of plaintid' may be amended,
;

;

;

7 Ga. 105.
(5.)

horn

A plea by a

vs.

siuety that another was to sign as co-surety, need not be verified. Cleg-

Robinsony 8 Ga. Rep.

I

I

—

f
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— Arbitration — Amendments.

[Sets-off
.

shall be

continued more

tlia.n

.

.

one term,

at

the instance of the

—_

4H7
^

same

party. 1

SETS-OFF.

XXIY. In all cases of mutual debts and sets-oiF, where sets-cfr.
Jury shall iind a balance for the defendant, such defendant may
aijd shall enter up judgm.ent for the amount, and take out execution
Frovlded, such dein such manner as plaintilfs may do by this Act
fendant shall at the time of liliiig his answer, also file therewith a
true copy or copies of the subject matter of such sets-off; and
where the plaintiff shall be indebted to the defendant on open account for dealings between themselves-, and where the defendant
shall liold and possess in liis own right, by assignment, indorsement,
or otherwise, according to law, any bond, note, bill, or other writing,
for mone}^, or other thing of the said plaintiff's, such defendant shall
and may offer the same as sets-off, and on due proof, shall be allowed
107. Sec.

tiie

:

the same.*^

ARBITRATION.

XXX.

matters submitted to reference by par- J'l^^"'^^*'"^'^"
writing, executiwi.
a suit under a rule oi Court or other agreement
ties,
signed by the parties, judgment shall be entered up by the party in
whose favor the award is i?:ivei], and execution shall issue for the
sums awarded, to be pnid as they respectively become due, and to
be le%^ied on the property of the party against whom the judgment
shall have been entered up, and such other proceedings shall be had
thereon b}^ the Court, as in cases of judgments entered up on verProvided^ t\idl no judgment shall be entered upon Proviso,
dicts of Juries
an award, Avhere it shall appear any other cause or causes stand on
tlie docket of the Court a2;ainst the defendant or defendants, undeterraJned, before the cause in which a rule or other agreement in
108. Sec.

In

all

m

m

:

Vvn'iting for arbitration is entered.

An

explain and to enforce the Judiciary Act of 1799, as resvecial
plcaduigs in the several Courts of Luiv in this Slate—
spects
Approved Dec. 19, 1818. Vol. III. 384.

Act

to

Whereas, the said Judiciary was intended for the purpose of
bringing parties litigant to a speedy Judicial decision, without delay
^Dcbts not

mcnt and

cluG

may

be sct-ofF against attaclimcnts in certain, cases; sec " Attacli-

vjarnishinent," sec. 21.

tyee "Internal Transportation,"
Companies.
(I.)

Two

sec. 1, as

to

awards

in disputes

\vitli

Hail E.oad

general continuances do not aniomit to a discontinuance, 1 Kelhj, 275.

If not

reached, continued by Court, 3 Kelly, 23.
(2.)

A

debt due by testator cannot be set-off against a debt accruing to executor,

But it may be to a debt due to testator, o Ga. 357.
must be against the r)laintili' in the action.
2 Kelly, 13-i-.
A judgment may be set-off against anotlier. 2 Kelly, 155.
In a suit against principal and surety, a debt of principal may be set-off. 4 Ga. 198.
Damages for breach of covenant cannot be pleaded as a set-off. G Ga. 509. The guar1

Kelly, 511.

The

set-off

anty of a note

may

be.

lb.

Sec 8 Ga. 18i.
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Amendments

and with

— Infancy of joint obligor.

as little costs as practicable,

and

it

was thereby intended?

the small omissions of parties, Clerks, or Sheriffs, not affecting
the real merits of the cause, should in all cases (substantially set
tl^at

out) be

grown

All formal

amendable
lay or'cosS.

No

special
'^

iowed"°

'

Nonon^suit
form.

amended on motion, without delay

be stricken
^^^'

and

having
it
and some-

times nonsuit, for the smallest omissions of the officers of the said Courts,
and as a further increase of the said practice may lead us back to all
that tedious and expensive labyrinth of special pleadings, w^hich
the said Judiciary intended to avoid;
IQQ. Sec. I.
Be it endctecl, 6cc. That in every case where
thcrc is a good aiid legal cause of action, plainly and distinctly set
forth ill the petition, and there is in substance a copy served on the
defendant or defendants, or left at their most notorious place of
abode, every other objection shall be, on motion, amended without
delay or additional costs.
110. Sec. II.
No Special plcadiugs shall be introduced or admitted in either the Superior or Inferior Courts of this State, ^ (other
than in Equity,) which shall be conducted in the same manner
as is already pointed out by the Judiciary system of this ^tate now
in force, and that every case shall be carried to the Jury, and tried
upon the petition, process, and answer alone, without regard to the
practice, now grown into use in the several Courts of Law in this
State
and no nonsuit shall be awarded when the cause of action is
substantially set forth in the declaration, for any formal variance be:

tween the allegat'on and
Nopartofan
answer shall

or costs,

into practice in said Courts to give or grant a term,

HI.
.

Sec.

III.

No
r

-,

1

proof.*-

part of ail an sv/er shall be stricken out or re•

T

•

r

1

\

same
answer, bnt the Court shall be bound to suffer the whole answer to
remain, if the defendant should desire it, and avail himself of any
advantage he can or may have under either or the whole of the said
answer, and proceed to trial accordingly.

jccted ou accouut 01 beuig contradictory to another part oi the

An

Act onore effectually to protect the interests of parties plaintiffs^
in suits commenced as^cdnst joint obligors or promisers.
^Approved December 19, 1823. Vol. lY. 212.

If

any one or

m ore joint

—

112.

In

all

••,i>t
jomt
ODUgors

cases v/liich

hereafter
^

may
'

be commenced
n

\

-t

aorainst

and any one or more oi the parties depSTnfan- f'sndants may plead infancy, and such plea be sustained, the action
^liall uot as heretofore abate, but the Court shall award judgment as
ti^on shair
iu)tai»ate.
in cascs of Ujousuit in favor of the party or parties so pleading, and

obligors or

or promisors,

permit the plaintiff to proceed agauist the other defendant or defendants to said suit, without further delay or costs.f
-*See Act of 1847, sec. 125.
Act of 1850, sec. 128.
fWliere all are not served, judgment against tliose served, see ante. "Parties,"

103, of this
(1.)
(2.)

sec.

title.

In ejectment, defendant can plead only general issue and Stat, of Lim. 6 Ga. 88.
allowed afte»- a case is submitted to the Jurj' on the appeal, when

Amendment

the cause of action would be barred. 4 Gij. 203, 445.
a very liberal practice. 5 Ga. 482,

But

Act contemplates

A general rule prescribed as

to

amendments.

8 Ga. 61.

see 8 Ga. 51, 299, 463, 522.

This

'
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Suits for personal property

All Act

— Mesne Profits.

4S9

"
.

the recovery of Personal Property in certain
cases.—Approved Dec. 34, 1827. Vol. lY. 221.

to facilitate

frequently happens that suits in the cliiTerent
Courts of Law and Ejuity in this State for personal property contiiiue for a number of years, and that after tlie coramencenient and
before the end of said suits the property in dispute incroases, or has
issue which cannot be recovered in any other way than by resort113.

]'F/ie?-e/7S, it

new action for remedy v\^h<ereof,
114.
Be it enacted. That while any suit or action is now pend^
i-y^i i^-x
mg, or may hereaiter be mstituted m any Court ot Law or L'Tiiity
ing to a

;

,

-.

.

T-!

.

•

in this State for personal property, the issue of said property born

0£

be born after the commencement of said suit or action, shall and
may be recovered in the said suit or action and it shall be the duty
of the Court to allow the declaratioa or bill to be amended at any
to

Tn snita for
personal
property, the

'p,nd(inte\e
"'.'^^^j.^^/^"

^r.^c^^Mm^

;

ed ascord-

stage of the said suit or action, so as to include the said issue so"^"^
born or to be born any law, usage, or practice to the contrary not;

withstanding.

An

Act

to

authorize Plaintiff's in Ejectment

to

recover

profits as they may be entitled to in said Action of
xvay ofdaraarres^ and to i^revent a separate action for

Approved Dec.

19, 1834.

Pam.

such

rncsne

Ejectment by
mesne 'profits.

78.

be lav/ fal for

ejectment to :'^«^-^"° p'-»fy Ix?
its
add a count or counts in their writ of ejectment,, and to submit evi- recovered ta
dence to the Jury, ajid to recover by way of damages all such sum wuVthe
*'"''^"
or sums of money to which they may be entitled by way of mesne
profits, together with the premises in dispute.
116. Sec. II.
It shall be the duty of the several Clerks of the >fi exec»*w
Superior Courts to incorporate in the execution of habere facias ^o\v\xh\ho
possessionem a clause directing the SheritF to collect all such sums of y^^'Jiojj^^'*
115.

Sec.

I.

It shall

all
.

plaintiffs in

171

it

money

as, by the finding of the Jury, shall have been awarded to
the plaintiiF in ejectment as mesne profits.
117. Sec. III.
No plaintiff or plaintiffs in ejectment, in cases no separate
which may hereafter be instituted, shall be permitted to have and lovv-ed.''
maintain a separate action in their behalf for mesne profits which
have accrued, or may accrue, to him or them from the premises in

dispute.

In case an action of ejectment be brought by the ^m a for'
defendant in the first action of ejectment for the premises recovered antSKuv^'
of him, and a verdict obtained in his favor, it shall be lawful for him fi^i^hlu'ean
to institute an action on the case for such damages as may have
fi'i' ca^Mhr
been collected from him as mesne profits in the first action, and un~ '^'-'"^^^'^'^ f-""der such action it shall be lawful for him to give in evidence the ver- f^e^i'^igain^t
""^'
diet obtained by him in the second action, which shall be deemed
and taken to prevent the judgment obtained in the first action as op118. Sec. IY.

erating an estoppel.

62
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clefendanis in Action at Common Law, to give in
evidence^ a partial failure of the consideration of {he contracts upon
lohich such action may he bronghi.
Approved Dec. 26, 1836.

A?i Act

(0 eriahle

—

Pam. 157.

"iJiforan^n

Sec.

119.

Partial fail-

anY

actioii

pn.v(S!iiuac-'"^P^^^ 9,n3^

From

I.

01'

pjid after the passage of this Act,

actioiis shall

be

commenced

contract or contracts,

it

shall,

at

and

whenever

Common Lav/,
may be laAvfnl,

founded
th^

for

Com- j(^fei;i(jniit or defendants to such action or actions, upon the trial
uijn Law.
-i
evidence to tae Jury, that t;ie consideration or contliereof, to give

tioiis at

..m

it

it

Proviso.

upon which said contract or contracts are, or were foundhave partially failed, any thing in any law cr custom to the conProvided, that such plea of partial failure
trary notwithstanding
shall only be pleaded in such cases, under sucli circumstances, and
between such parties, as would now admit and allow the plea of total

Murtbe

failure of consideration

siderations,
ed,

fiSuennf

:

And jirodded fiirtlicr, that the plea contemplatcd by this Act, shall be fully and specially pleaded at the first
term of the Court to vv^hich the action maybe returnable, and not at
any time thereafter, either at Common Law, or on the appeal.
[Repeals all coirliicting Acts.]
Sec. II

An

Act

to slmplifij

:

and

curtail Fleadins;s

27,
Form

of ac-

1847.

at Laii\-

—Approved

Dec.

Paim 203.

Beit

enacted.. That from and after the passage of
of a declaration for the recovery of real estate and
mesne profits, may be as follows, any law, usage or practice to the
contrary notwithstanding, to-wit '}

120.

Sec.

I.

an" mLne'^ thls Act, thc foriii
profits.

Georgia,
^
County. >

The

To

the Superior Court for said County.

petition of (A. B.) shevv^eth that (C. D.) of said

comity,

is

in possession of a certain tract of land in said Count}^ (here describe

the land) to which your petitioner claims title that the said(C. D.
day of
has received the profits of said land since the
dollars, and refuses to deliver
18
of the yearly value of
i^a^ said land to your petitioner, or to pay him the profits thereof
Wherefore, your petitioner prays process may issue requiring the
said (C. D.) to be and appear at the next Superior Court to be held
;

,

,

in
For personal
property.

and

for said Count3/^, to

Sec.
property may
121.

i

answer your

TIic foriu of

II.
2

be"^

petitioner's complaint.

ail actioii for tlic

rccoverv of

pei'soiial

-^
11
*
lollows,
as ^
to wit

Georgia,

County \

The

To

Court for said County.

the

petition of (A. B.)

sheweth that (C. D.) of said County,

in possession of a certain (here describe the propert}^)
(1.)

(2.)

The fi("tItious form held to be good. 7 Ga.
The old form of Trover may still be used.

172.

6 Ga. 213.

of the

is

value

:

:

:
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pleadiji^s.

petitioner claims title

;

said (C. D..) has enjoyed the profits of the same since
dollars;
is of the yearly value of
the said

that

tlie

;

tliat

and that

(C

to your petitioner, or
D.) refuses to deliver said
Wherefore, your petitioner prays
profits thereof
process may issue requiring the said (C. D. ) to be and appear at the
Court to be held in and for said County, to answer
next
your petitioner's complaint.
122. Sec. III.
The form of an action to recover money on a Action
note, bill, bond, receipt or written promise of any description,'^ by bond,
adding a copy of which, with the endorsers' names (if any) and
credits, shall be appended
and whea the suit is on a bond, the breach
from which arises the right of a,ction shall be set out plainly may
be as foUoVv^s, to-wit
Georgia,
Court of said County.
County. V
To the

the said

pay him the

to

:

on

,s^c.'

—

—

Tlie petition of (A. B.) shcAvetli that (C. D.) of said County, is
indebted to him in the sum of
dollars, besides interest,
on a
dated
and due
which said
the
said (C, D.) refuses to pay
Yvlierefore, your petitioner pra.ys process may issue recjuiring the said (C. D.) to be and appear at the
next
Court for said County, to ansvv^eryour petitioner's
complaint.
,

:

That when any defendant shall, at the
appearance term of such cause, demand oyer of any note, bill, bond,

Fro oided,

nevertheless,

^^y^^^" f",^y

sued on, the plaintilT shall be compelthe defendant for the purpose of exam-

receipt, or other in^trumxents

led to produce the

same

to

ination.

123. Sec. IY.

The form

of an action on an account

may

be as

r 11
toiiows, to-Wit
,

Georgia,
County. S

Anion en
account.

,

To

the

"

Court for said Comity.

The petition of (A. B.) sheweth that (C. D.) of 'said County is
indebted to your petitioner
dollars, on an account, as will
fully appear by reference to a bill of particulars hereto annexed,
which account the said (C. D.) neglects to pay
Wherefore, your
petitioner prays process may issue requiring the said (C. D.) to be
and appear at the next
Court to be held for said C&unt}^,
to answer your petitioner's complaint.
124. Sec. Y.
The form of an action to recover money on a Action r,n
judgment.
judgment, may be as follows, to-wit
:

Georgia,
^
Comity, i

The

To

the

petition of (A. B.)

Court for

said County.

sheweth that

(C. D.) of said County, is
indebted to your petitioner
dollars, besides interest, on a
judgment obtained by your petitioner, against the said (C. D.) at a
(1

)

8 Uu.

Vvlicn on a promise to pay specific articles, should arer the value of those articles.
(31.

^e

492
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day of
(name the Court) Court held on the
in the State
in the (County, district or town) of
18
as will fully appeur by reference to an exemplification
of
of the proceeding in said case that the said judgment is luisatisiied,
and that the said (C. D.) neglects to pay the same Wherefore, your
'

,

,

,

;

:

may

(C. D.) to be
next
Court
to
be
for
County of
appear
at
the
held
the
and
then and there to answer the plaintiff 's complaint.
Tlic form of an action for breach of warranty on a
Ssc. YL
deed may be as follows, to wit

petitioner prays process

issue requiring the said

,

Action on

wamility.

GSOHGIA,
County.

The
the

the

petition of (A. B.)

sum
,

To

S-

of

Court of said County.

'

sheweth that

(C. D.)

is

indebted to

him

in

day of
on the
a warexecuted
your
petitioner
to
the said (C. D.)
dollars, for this that

18

,

rantee deed to a certain tract of land (describe the land) for the
dollars, paid by your petitioner to the said (C. D. );
sum of
that your petitioner has been evicted from said lot of land, and th^
said (C. D.) refuses to indemnify your petitioner for his damage in
that behalf
Wiierefore, your petitioner prays process may issue requiring the said (C. D.) to be and appear at the next
Court for said County, to answer your petitioner's complaint.
125. Sec. VIL
No departure from the before prescribed forms
No non-suit
shall
work a nonsuit, provided the plaintiff shall plainly and disof^aaioTir
:

set forth,

AraiiicnubJTused?^"^

tluctly sct forth his cause* of action.
It shall aud may be lawful in pleading, to set
Sec. YIIl.
out atuouuts and dates in figures, or what is sometimes called the
Arabic iNumerals.
Sec. IX.
All laws and parts of laws, militating against this Act,
be, and the same are hereby repealed.

126.

An

Act

to

curtail

and

Civil Pleadings.

siivpJijy

29, 1850.

Pam. 275.

enacted,

That from and

—Approved

Jan.

k
127. Sec.

Declaration
in slander.

this Act, the

Bc

I.

form

of

it

an action for words

may

the passage of
be as follows, to-wit
after

Georgia,

^
Counter. V

The

p>etition

To

Court of said County.

the Honorable

of A. B. sheweth

that C. D., of said County,

has

damaged your petitioner in the sum of
and maliciously saying of and concerning your petitioner,
on the
day of
18
the following false and
malicious words, to-wit
Wherefore your petitioner prays- process may issue requiring the said C. D. to be and
appear at the next
Court to be held in and for said County,
then and there to answer your petitioner's complaint.
injured and

by

dollars,

falsely

,

*See same provision, Act of 1818,

sec.

109; see

,

also, sec.

128.

.
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128.

who

Sec.

No

II.

of iii'^noincr

plaiiitiiT shall

Inf'r

C'ts— Ac lw7i— IS 50.

—Non-joinder — Anal3^sis.

be nonsuited for want of form,

shall set forth his cause of action as plainly

and

amendments

in all Judicial
proved Feb. 22, 1850.
no'incr

Be

to

hemade

Proccedi^igs,

Pam.

instantcr, in cases

and for other

xNo nonsuit
""'

distinctly

the charge of slander is set forth in the form of declaration
first section of this Act prescribed.
A?i Act to ctuthorize

403-

as

itlZ'^''

by the

of Mis-

imrj^ioscs.

—Ap-

44.

That from and

of Mi?nomcr
arnonded inthis Act, all misnomers made in writs, petitions, bills or other Ju- atanter.
dicial proceedings on the civil side of the Court, shall be amended
and corrected instanter, without working any unnecessary delay to
the party having made the same.
In suits by or against partners, or when any tvv^o Non-jt'indcr
130. Sec. II.
ameiuled
sue
or are sued in the same action, and the nime of ins canter.
or more persons
any person v^ho ought to be joined in such action as plaintiif or deon ascertaining the same, the omission shall be
fendant is omitted
129. Sec.

I.

it

enacted^

after the

passage

;

amended

5.

instanter.

VERDICT, JUDGMENT, STAY OF EXECUTION AND APPEAL *

Sec. 131. Verdict, judgment, and aj)peal, Sec. 144. Not if paid by defendant.
145. Verdict in trover or trespass.
&c.
**
146. Lien of plain tifi'.
132. Confession of judgment.
" 133. Interest on unliquidated demands
147. Appeal by one of several.
*'
148. Eii'ect of.
134. Lien of judgments.
*'
149. Sureties' rights.
135 Renewal on Court roll.
«*
150. Appeal by paupers.
133. Lien— ciTect of appeal.
*<
151. Appeals in Equity.
137. Judgments at same tcnn.
*'
152. Appeal by Administrators, &c.
138. Bona jlde purchasers.
153. Scifa. unnecessary
139. Appeals from Ordinary.
154. Judgment on bonds.
140. Dormant judgments.
155. Successive judgments.
141. Eitect of Act of 1822.
156. Llevival vs. absent defendants.
142. Judgmciits vs, surety on appeal.
.

143. Transfer of judgments.

*For Act in relation to judgments entered up in partnership name, sec Axt. XIX.
" Partners and Partnership," sec. 426.
AVhere all the partners are not served, see subdivision, "Parties," sec. 103.
As to jiidgment on award, see ante. " Pleadings, &c." see. 108.
As to judgments in Justices' Courts, see title "Justices of the Peace."
,
As to judgments against sureties on appeal," see Art. XXI. "Sureties and Indorsers,"
sec. 432,
claim cases, see Art. VII. "Claim," sec. 250.
As to appeals from verdicts
As to effect of judgment on attachment, see "Attachment and Garnislunent," sees,

m

11, 49.

As to judgment and executions against stockholders in corporations, see Art. X.
" Corporations, &c." 277.
As to duty of Clerk to enter judgments satisfied, see Art. XVII. " Officers of Court,"
sec. 374.

XXL

Judgments against indorsers must specify the contract, see Art.
"Sureties and
Indorsers," sec. 447.
Appeals in summ^ary process to enforce lien, see " Internal Transportation," Art. II.
" Steam^boats, &c." sec. 3.
As to interest on judgments, and separate entry of the same, see title " Literest,"
sec. 2.

to verdicts obtained by perjury, see "Penal Code," sec. 163.
For form of verdict in divorce cases, see " Divorce," sec. 4.
For xict_req.uiring yerdicts to be in federal currency, see title "Coin and Currency,"

As

sec. 4.
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I.

292.

VERDICTS AND JUDGMENTS.
Verlir.t? and
judgmeuLs.

XX

131. Sec.
YI.
In all Cvises where a verdict shall be rendered,
the party in whose favor it may be, shall be allowed to enter and
sign judgment thereon at any time within four days alter the adjournment of the Court, at the Clerk's office, for the amount of such ver-

and all legal costs recoverable thereon, and no execution shall
issue
on any verdict until such judgment shall be entered,
signed by the party or his attorney; and all the property* of
the party against whom such verdict shall be entered, shall be bound
from the signing of the first judgment ;f [but where several judgFt-ur of exe
ments shall be of e(jual date, the first execution delivered to the Sliccution.
rilf shall be the fust satisfied ;]:[ Provided always^ that any party
against whom such judgment shall be entered, may enter good and
snlficient security, cither in open Court or in the Clerk's office, witiiFi. fa. vs
m the time aforesaid, for the payment of the judgment and costs
Burety.
v/ithin sixty days
and if such party shall not pay the same agreeabiy thereto, execution may issue against such party, and the security,
without any other proceeding thereon: And provided also, that in
'case either party shall be dissatisfied with the verdict of the Jury,
then, said in all such cases, either party may, within four days'^ after
Appeal.
the atijournment of the Court in which such verdict was obtained,
numnfiSts enter an appeaP ill the Clerk's office of such Court (as matter^of
Surity!'^^"^"^"^g''^ ;) ^^^<i ^'f such vci'dict shall be obtained in the Inferior Court, it
shall be the duty of the Clerk thereof to transmit such appeal^ to the
Clerk of the Superior Court of the County in which such verdict shall
be obtained, who shall enter the same on the appeal docket, wliich
appeal^ shall be admitted and tried by a special Jury Provided^ the
person or persons so appealing shall, previous to obtaining such appeal, pay all costs which may have arisen on the former trial, and
dict

^

;

:

where
exempt from

*"As to judgments against partnership
ties," sec.

fEut

see

10-J.

As

to property

Act of 1822,

the property in

sec. 133; see also

sec

all

are not served, see subdivision "Parsee "Insolvent Debtors," sec. 16,

sale,

l-io,

as to

how

far verdict in trover vests

plaintili.

^Repealed by Act of 1822,

sec. 137.

§i\.ppeals

from Ordinary,

sec. 139.

The judgment lien takes precedence of factor's lien, subsequent in date. 5 Ga.^
153.
Judgment has no lion on notes and choses in action. 6 Ga. 550.
Judgment lien having attached on property removed to another State, may be enfor(1.)

ced

if it is

(2.)

brought back.

The appeal

7

will be

Ga. 3oo.

presumed

See Wellborn

vs.

Bonner,

9

Ga. Rep.

to be in time, unless the contrary apj)ear.

1

Kelly

273.

An

and if dismissed or withno appeal had been entered, and
judgment accordingly. 1 Kelly, 92. An appeal Hes from a confession of judgment
and may be entered by the attorney, lb.
reserving the liberty. 1 Kelly, 275
(i.) Sending up the original papers with a certified copy of the bond, is a compliance
(3.)

appeal suspends, does not vacate the judgment,

drawn, the rights of

all

the parties are the same as

;

with

this requisition.

1

Kelly, 215.

if
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— Confession — Interest.

give security^ for the eventual condemiiation money* except executors and administrators/- who shall not be liable to give such sccu.rity,f but if. on hearing such appeal, it shall appear to the Jury that
the appeal was frivolous, and intended for delay only, they shall as- 95 per rent,
sess damage to the party aggrieved by such delay, not exceeding nilly"b7ffivtwenty-five per centum on the principal sum which they shall find [^j]^*j'^''Jj''^due and such damages as shall be so assessed, shall be specially no- p'v^i-^ticed in the verdicts or such Jurors,"^ and no person shall be allowed «jf appeal.
to withdraw an appeal after it shall be entered but by the consent of the parties.
And in case of a Jury committing a contempt,
or breaking up before giving in their verdict in any civil case, the
Court may declare tlie same a mis-trial, and shall fine eacli of tlie xis-triai.
ofienduig Juror or Jurors in a sum not exceeding one hundred dollars.
And if any party, plaintiff or defendant, be hereafter nonsuited or cast, by reason of the neglect or misconduct of the attorney,
who shall hereafter bring or be employed in such suit, in all cases Attorney lia"^
the said attorney shall pay all costs that may accrue thereby, and the in'i-eruiiu
Court shall immediately enter up judgment accordingly for the
;

'''^'''^'^"

same.
Sec. XXYII.
No confession of "iudsment shall hereafter be
^n
1
/-N
T
r
entered up, but
the County where tiie deiendaut or deiendants
may reside, or unless the cause hath been regularly sued out and
docketed in the usual way as in other cases, nor until such cause be
called in order by the Court for trial.
133. Sec. XXVill.
No verdict sliall be received on any unliquidated demand where the Jury have increased their verdict on account
of interest, nor shall interest be given on any open account, in the
nature of damages.
Sec. XXIX.
[Superseded by Act of 1812.]
132.

m

1

•

1

1

1

1

1

-i

^'^infossion
'^

judgment.

'^

All Act to j)ohit out a regular and definitive Rude for the Prior itu of
Judgmejits, obtained in the several Courts oftJiis State.
Approv-

—

ed Dec.
134.

13, IS 10.

Sec.

YoL

From and

I.

11.

621.

after the passing of this

Act,

all

judg-

*Bvit see Act of 18i2, sec, 1-50. Sec also Act of 1839, sec. 1-17, as to appeals by one
of several parties and Act of 1843, see. lol, and note thereto, as to appeals in E'4uity
;

cases.

fSee Act of 1843,
[1.]

sec. lo2, as to

appeals

by

executors, &c.

The security may be released and another substituted by order of Court. 1 KelThe bond need not be attested by the Clerk. 1 Kelly, 275. Nor signed by the
2 Il}id. 236. If signed by an attorney, it may be ratified subsequently by leave

ly, 176.

party.

of Court.

6

Ga. 92.

entered by intestate, in his lifetime, and security becomes insolvent, administrator need not give additional. 2 Kelly, 272.
If judgment is a"-ainst
(2.) If the appeal

is

executor personally, and not the assets of estate, he niust give security.
Devcrs, 9 Ga. Rep.
(3.)

The

security

may be

charged by

5fi.

/a.

6

McCay vs.

Ga. 416.

(4.) Either party has a right to confess judgment, with liberty of appeal, without
the consent of the other party. 5 Ga, 298,

^^'^^'n^'^^'^^it

fi-uf^d

de-
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Lien of Judgments

—llenewal—Effect of appeal*

obtained in the Superior, Inferior or Justices' Courts of this
shall
State,
be entitled to the right or claim of any money received
m Ss?ri4?
iugmjaey. j^y |1.q Sheriffs, Coroners or Constables, agreeable to the date
of such
All judgm'fs

iTients

judgment

and that all the property belonging to the
defendants,
defendn^it or
shall be bound and subject to the d'scharge
of the first judgment or judg;ments, obtained in either of the aforeSaid Courts :* Provided, the demand of such right is made before
any of the aforesaid officers have paid the money over to the piaintirf in interest
any lav/, usage or custom to the contrary notwith-

if claimed
in time.

or judgments,

:

standmg.
Sec. II.
[Directing hov/ claims shall be tried in Justices' Courts.
See Justices of the Peace, sec. 9.]

An

Act exjilanatorij of

several Judiciary LaiDS of this State.
Yol. III. 382.
7, 1812.

the

—

Approved Dec.

rSiewed!

No

135.

Judgni't?
°

Laws

part of the Judiciary

of this

State

coustrued as to require the renevv^al of any judgment
practised, or in any other manner whatever.f

shall be

as

so

heretofore

An

Act to amend the 2(jih section of the Judiciary Act, passed 16th
day of December, 1799 and also to iirevent a fraudulent enforceApproved Dec. 19, 1822. Yol.
mtnt of Dormant Judgments.

—

;

lY. 209.

A contrariety

of decisions having taken

place in the

different

circuits in this State as to the time Vvdien the property of the

against

whom

a judgment

is

entered shall be bound

;

party

and dormant

judgments, by being coUusively kept open, or made the instruments
of fraud on innocent purchasers, and often operate oppressively on
vigilant

and bona

Be

fide creditors

;

That from and

after the passing of this Act,
property of the party against whom a verdict shall be entered and
^^
^ judgment signed thereon, in conformity to the provisions of the
thSrS
judgment
twentv-sixth section of said Act of 1799. shall be bound from the
whoie no ap
^
peal. If an sigmug 01 the ilrst judgment,
cascs whcre uo appeal is entered;
bound so fa5 but in cascs whcrc an appeal is entered from the first verdict, the
aiienS^"^ P- operty of the party against whom the verdict is rendered shall
[uot] bc bouud cxccpt from the signing of the judgment on the apfirJandfi"-^
naijudgm'u peal, cxccpt SO far as to prevent the alienation by the party of his,

136.

Defendant's

boumi'from

it ciiacted,

3-11

"*

.

.

.

m

,

.

,

,

*See Act of 1822, sees. 136, 137.
fBnt see Act of 1823, sec. 140, as to dormant judgments.
JAmended, see Act of 1823, sec. 140.

[l."l

lliis

Act does not repeal the Act of

IStli

Feb. 1799, giying preference to claims

1 Kelly^ 269.
of minors in certain cases, in distribution of trustees' estates,
claim.
pending
land
and
8
Ga. 194.
lost
by
a
levy
on
a
Tlie lien is not

It

is

by a

sale

under a younger judgment,

Harrison

ys.

McHenryj

9 Ga. Rep,
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— Appeals from Ordinary.

between the signing of the first judgment
and the signing of the judgment on the appeal.^
137". Sec. II.
All judgi^ients signed on verdicts rendered at the Aiijudgmts
same term of the Court, be considered, held, and taken to be of equal sLmTtem.*
date and no execution founded on said judgments, obtained at the ed^oTequli''
same term as aforesaid, shall be entitled to any preference by reason ^^^®'
of being first placed in the hands of the officer.*
[Repealed by Act of 1823, sec. 147.]
Sec. III.
138. Sec. IY.
No judgment shall be enforced by the sale of any No jud ?m't
real or personal estate which the defendant may have sold and con- forced
veyed to a purchaser for a valuable consideration, and without ac- purSser «f
Provided, such purchaser, or those hls'E^^?
tual notice of such- judgment
elaiming under him, by such sale and conveyance, have been in years, or of
peaceable possession of such real estate for seven years, and of such who has
personal estate four years, before the levy shall have been made in possJsS
property,

her, or their

;

:

^"""^

thereon.^'

S'.!

An

Act to cause all appeals from the Courts of Ordinary of this
State to he tried and deterinined by a Special Jury of the County
where the case may happen, touching the Probate of Wills, and
granting Letters of Administration, in tohich matters of fact are
involved, instead of a decision being had thereon by the Court only.
Approved Dec. 19, 1823. Yol. IV. 213.

has heretofore been the practice in some of the Judicial Circuits of this State for the Judges of the Superior Courts to
hear and determine appeals from thfe Courts of Ordinary of this
State, touching the probate of wills, and granting letters of adand it being
ministration, in which matters of fact were involved
the policy of this government to retain the trial by Jury in all cases

Whereas,

it

PreamWo.

;

in

which matters of

Be

139.

it

fact are involved,

That from and immediately after Appeals from
appeals taken up from the decision of the oniinary \o

therefore enacted,

the passing of this Act, all
several Courts of Ordinary of this State to the Superior Court, speSuuVtouching the probate of wills, and granting letters of administration,
in which matters of fact are involved, shall be tried and determined
by a Special Jury of the County where the case may happen, in the
same way and under the same regulations as other appeals any law,
usage, or custom to the contrary notwithstanding.!
;

See ante, Act of 1810, sec. 134.
fSee Appendix, * Constitution of Georgia." Art.

III. sec.

YI.

same term, and one is appealed from, and
pending the appeal property is aliened, and subsequently levied on and sold, the judgment unappealed from is the oldest lien. 8 Ga. 121.
7 Ga. 163.
[2.] Applies to judgments obtained prior to 1822.
[1.] If

two judgments

63

are obtained at

49S
— —— —

..

^,11-.
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Dormant judgments

A71 Act

to

be entitled

an Act

.

,,

.

.

.

,

— Liability of
to

amend

\

jK.!?n>emg

•

Third Section of an Act
cm Act to amend i/te
Act, passed tlie l^th day of
a.,

—Approved Dec.

fiaua'itlent enforcement

22^ 1823. Vol. IV. 214.

JO

All luclffments that have been obtained since the said 19th
day of December, 1822, and ail judgments that may be hereafter
rendered in any of the Courts of this State, on which no execution

X40.

o<)t;t.uu*a

since the
!&>-],

Jiidgnienis.

— ———

entitled

twenty-sixth Section of the Judiciartj
December, \7 99
en ul also to prevent

of Dormant

—

.

the

passed 19th day of December^ 1822,

,

.,

securities.

on"

bc sucd out, or which executions, if sued out, no return shall
be made by the proper officer for executing and returning tlie same
IlTitlli-Vi"'^
n.^de there- witliiu vScvcu veais ffom tlic date
of the iuda:ment,i shall be void
joiir.^
deand of no effect Provided, that nothing in this Act contained shall
prevent the plaintiff or plaintiifs in such judgments from renewing
i'jwiao!''^
the same after the expiration of the said seven years, in cases
where by law he or they would be otherwise entitled so to. do,*~ but
the lien of such revived judgments on the property of the defendants
thereto, shall operate only from the time of such revival.
Whcu auy judgment or cxccution has been de141. Sec. II.
.'\nyjud?ra't
dcdamf'^" glared void and of no effect by the construction given by an 3^ of the
fcmi!m"be^'' sliali

:

'

void under (jQyr.|g
•
the 3d nee. uf
of
the

MX

IH"'''

|q ||^g

third scctiou of Said Act, the said
?

execution so declared void and of no effect

(ire

now'tobe

g-^j^j

.

1

.

,1

and

shall, and is hereby dethough the said Act had
'

.

and

inclared to be in as full force

iul! force.

iudsrnient
»

.j

effect as

i

not been passed.
Sec. in.
The said third section of the Act passed on the said
ofiSrro-^
pealed.'
iQth day of December, 1822, is hereby repealed.

An

Act to define the liahitity oj Securities on Aipeal, on Stay of
Approved Dec. 20,
Execution, and for proLcctwn of Bail, ^'c.
Vol. IV. 216.
1826.

jT!d{nnrntv8.

lu<rsecarity

ou appeal.

—

142. Sec. II.
lu all cascs of appeal where security hath been
given, and hereafter given, and hereafter to be tried, it shall and
^^^^^ |^^ lawful for thc piaintiif or his attorney, to enter up judgment
against the principal arid the security jointly or severally,'^ and the

execution shall issue accordingly, and proceed against either or both
at the option of thc plaintitf until

^See Act of 1850,
(1.)

he

is

sec. loo, as to revival wlicre

satisfied:

Provided neverthe-

defendant

absent from the State.

is

There must be an entry every seven years. 2 Ketty, 252. If it is not barred
into Court to claim money, it v.ill not become so pending the litigation.

when it comes
3 Keiiy, 274.

-^^

The entry may be made by the

ApT)lics to decrees hi Equity.
I^il'ect

any County.

officers of

on a dormant judgment,

Debt
Mortgage judgments arc not emlraced in
lies

8

lb.

7

G

c .187.

lb. 303.

this Act.

Ih.

495

32.

of dorraant judgniciit as evidence to prove devastavit, see 8 Ga. Rep. 351.

assigned, reviewed in

name

of plaintiffs for use of assignee.

(2.)

V/hen

(3.'>

This Act cumvilative, net imperative.

6 G-a. 41G.

7 Ga.

204.

I
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less,
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the execution against
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— Eifect of verdict in Trover or Trespass.

tlie

security or securities be

or them, than the execution against the principal

first

paid

shall

still

control hy
**^*^""^*

be of force and under the control of the security or securities, until
the same be satisfied by said principal.
[For balance of this Act, sea Art. XXI. '' Securities and Indorsers," sec. 431.]

An

Act to aiitliorizetlie Assigimicnt and Transfer of Judgment s and
Executions, and to laake certain and iin'/jorni the practice roith
regard to the same. Approved Dec. 22d, 1829.
Vol. lY. 225.

—

143.

From and

after the passa"fe of this Act,

it

shall

and

may

be

Jii<igm'ts or

lawful for the plaintifT in any judgment or execution to sell or trans- made negofer the same by written assignment, or control, and said sale or as- uanienuJie,
sisrnment shall not be considered a discharsfe or satisfaction of said
execution, bat the assignee may proceed to collect the same for his
own use and benefit, in as full and ample a manner as the plaintiff
could have done if no such transfer or assignment had been made.^
144. Sec. IF..
Nothin^: in this Act contained shall be construed ^'!!t'^p«'^
nrl hy t}:e (len
M
as to authorize the collection oi any execution v/hich may have fendauL
been paid off by the defendant or his agent, and kept open for the
purpose of defrauding other creditors.

1-1

!

•

1

1

Act to prevent Personal Propcrii/ which is the subject of an Action
of Trespass, or Tiover, front vesting in the dcfendcmt or defend'
ants to such actiOfn^hy virtue of a reconery ati.d judgment by the
plaintijj] except so far as to be subject to be sold under iJie execution, which shall or may issue upon such judgment of the said
plaint{ff\ obtained by liini in the said Action of Trespass, or Trover, and to make sucJi property Jirst Uable to the payment oj' the
damages recocered in said action. Approved Nov. 25, 1830.

Aft

—

Pan-i.'

115.

122.

From and immediately

after the passing of tliis Act,

when now

far the

a verdict for damages,"^ shall be found, or rendered in favor of a plain- chS?! by
'"
tilf, in trover or trespass, and a judgment
shall be signed thereon, n-ovoJ of
the said verdict and judgment shall not have the effect to change ^'^'^^^''^^
tiie property, which is- the subject matter of the said suit, or action,
or to vest the same, or any part thereof, in the defendant, or defendants, to the said suit, or action of tresnass or trover,
(1.)
dor.-;cr,

1

until after the

An assignment of a judgment against the first indorser, to the subsequent inen payment of the debt by him, is not an extinguishment of the judgment,

Kclty, 205.

An

assignee takes, subjeet to

all

Equities.

2 Ktlty, loo

right to sue for a fraud against the original plaintiff.

:

Eut does not acquire the
Under this Act judg-

4 Ga. 284.

jnents are negotiable, as promissory notes payJl)le to order.
feho\ild

be in writing.

tercot.

Jmd.

5 Ga. 364.

6 Ga. 515; otherwise, the assignee takes

(2.) Alternative verdicts

proper under established practice.

Assignment

only an equitable in-

6 Ga. 287.
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Appeal by one of several

"

'

•,

parties.

—

'

'

damages and costs recovered by the plaintiff in such action, are paid
off and discharged, except so far as to subject the said property to
be sold under and by virtue of an execution, issuing on said judgment, in said action of trespass, or trover, and to make the same liable to the payment of the damages and cost, recovered in said action.
^}^? ?i

plaintiff not

affected by

fudgment
dffcndant^

No

*-"...
m

iudsrment obtained against the said defendant,
^.
^ ^
trcspass or trover, prior
pomt oi tmie to
thc Said judgmcut, so obtained by the said plaintiff, in such action
of trcspass or trover, shall have any lien cr binding force on the said
property, which is the subject matter of such action of trespass or
trover, until after the damages and costs recovered by such verdict,
aiid judgment of the plaintiff, in such action of trespass or trover,
are first paid off and discharged.
Sec. III.
All laws and parts of laws, which militate against this
146. Sec.

II.

such

"^

.

.

to-

suit or actiou 01

'

Act are hereby repealed.

and amend the Judiciary Ad of 1799, so far as
concerns the granting of Appeals in certain cases.
Assented to
142.'
Dec. 23, 1839. Pam.

A71 Act to explain

—

Whereas, a contrariety of opinion exists among the Judges of
and a different practice prevails in the different Judicial
Circuits thereof, touching the granting of appeals under certain cir-

this State,

oneofpever<il

may

parties

appeal,

cumstances, for remedy Avhereof
147. g^c. I.
Be it enacted. That from and after the passaa-e of
i-.
i
this Act, it shall and may be lawful, w^nenever there shall be more
than one party plaintilT or defendant, and one or more of said par-

iiri

-in

ties

ini

refuse or

to appeal,

fail

shall

it

and

may

plaintiff or defendant, to enter his pippeal,

lations as are
The whole

and the other or others
be lavv^ful for any party
under sucti rules and regU:-

plaintiff or defendant, desire to appeal,

I4g. g^c.

now provided by

law.i

Udoii the appeal, either of the plaintiff or defendwhole record shall be taken up, but in case
damages shall cr may be awarded upon such appeal, such damages
shall only be recovered against the patSy or parties appealing, and
}^*JJ^j^J^"""
theappeitliclr sccuritics, and not against the party or parties failing or refusing
reccifd goes

up,

II.

_

t

-,

,

ant, as aforesaia, the

to appeal,
^medy^^'
js^j^nsuhe

^^^' fflI^ C'^se any such security or securities shall be
Compelled to pay off the debt or damages for which judgment may
be entered, in any cause, he, she or they shall have recourse only
against the party or parties for whom he, she or they became security or securities.
Sec. IV.
[Repealing clause.]
"^^'

(1.)

party.

One
1

of the parties not appealing, djing, his legal representative

Kelly

,

must be made a

475.

The party not appealing is bound by
judgment on appeal. 8 Ga, 330.

first

yerdict

no

fi.

fa.

can issue however, until

^

^

;
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in Equity Cases.

any Court of
and giving security,

enable parties, plaintiff's or defendants in

this State, to appeal, without

paying

costs

as now required by law, 07i certain conditions herein mentioned ;
and also to enable parlies in Justices'^ Courts in this State, to obtain certioj'aries without paying cost and giving security, on certain co?iditions
Pam. 13.
150.

Sec.

this Act,

hei'ein

Be

I.

when any

mentioned.

enacted,

it

—Assented

That from and

to

Dec. 27,

1842.

after the passage

of Party

un-

any suit at Law, 'poveVtyj'to
any of the Courts ofandgiv?s»-

party, plaintiff or defendant in

or in Equity, hereafter to be

commenced,

this State, ^vhere the party cast shall

in

be dissatisfied with the decis-

'^^'^^y*

be unable to pay cost and give security, as now required by law, if such party will make and file an affidavit in writing,
that he or she is advised, and believes that he or she has a good
cause of appeal, and that owing to his or her poverty, ^ he or she is
unable to pay the cost and give security, as now required by law
in cases of an appeal, such party shall be permitted to appeal without May appeal,
the payment of cost, and without giving security, as heretofore pracion,

and

shall

tised in this 'State.

Sec.

[As to certioraries

II.

j

see

Art. V.

^'Certiorari,"

&c.

237.]

Act declaratory of the Law of this State relating
Assented to Dec. 27, 1843.
the Superior Courts.

An

—

to

Appeals in

Pam. 123.

151. Sec. I.
Be it enacted, That in all cases hereafter to be Appeals in*"
tried in the Superior Courts of this State, on the Equity side there- cSmmon^
^^^^ cases.*
of, either party who may be dissatisfied with the verdict of the Jury,

may

enter an appeal ip like manner and under the same limitations
as are prescribed in cases at Common Law, which ap-

and conditions

peal shall be tried

Common Law

by a

special Jury

under the provisions governing

cases.

*Tliis Statute was passed to relieve the Coiirts from a contrariety of opinion as to
the right of appeal in Equity causes. The Judiciary Acts of 1792 and 1797, provided
that the Superior Coiu'ts should "be competent to sustain a suit by bill and proceedings
therein, until the setting ftoAvn of the cause for hearing
such Superior Court shall then
submit the merits of the suit, "vvith the evidence thereon, which in all cases shall be
given viva voce in Court (or otherwise within the rtdes of the Common Law,) and aU
matters respecting the same to a special Jury, who shall give their verdict on the same
but if either party shall be dissatisfied with such verdict, an appeal may be entered in
the Clerk's office within t^ da;fs after trial, when a hearing of such cause shall again
be had before another special Jury, and such trial shall be tinal and conclusive." The
Act of 1797 repealed the Act of 1792, and the Act of 1799, repealed this section of the
Act of 1797, with others, and is itseK silent on this subject. The Constitution of 1798,
however, renders Jury trial, *' as heretofore used" inviolate. The Convention of
Judges in PooIys. Barnetty UviHey's Rip. 8, held that these provisions of the Acts of
1792 and 1797, were still in force and this opinion seems to "be sustained by the Supreme Court. Hargraves vs. Lewis, 7 Ga. Rep. 126.
;

—

(1.)

The

(2.)

When

affidavit

must

an appeal

2 Ktlly, 265.

is

allege that the

inability arises

entered, the injvmctian

is

from poverty.

3 Kelly, 252.

not dissolved as a matter of course.
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Appeals by Executor and Administrator

An Act

to

authorise parties

therein ?nentioned.

to

—Assented

an Appeal^ in certain cases
Dec. 27, 1843.
Pam. 124.

enter
to

I. Be it ciiactcd, That in all cases hereafter to be tried
any of the Courts of this State, when either the plaintiff or de-

152. Sec.

Party dying

^iayr, ex-

— Judgments on Bonds— llevival of judgment.

in

fendant shall hereafter depart this life, after said cause has l^een tried,
ESifJ-^^^ before the time has expired, which such party has allowed by
"»elaw to enter an appeal, and no appeal shall have been entered, it shall
be the right of the legal representatives of such party dying, to enter
an appeal within four days from the time such executor or adminisProvided however,, that in the contrator shall have been qualified
struction of this Act, no appeal may be entered in causes not the
subject matter of appeal.
In such cas153. Sec. II.
Whenever an appeal shall be entered under this
uauecessary Act, it shall uot be uccessary to revive suit under scire facia s :
but
suit shall be revived by the party giving notice to the adverse party
and whenever a dewithin thirty days from the time of appeal
fendant shall appeal, said cause shall stand for trial on the appeal
docket, at the first Court after twelve months shall have expired
after such executor or administrator shall have been qualified.
mSrato^r^

:

:

An

Act directory of the mode of enter ing up judg/ncnt on official
Approved Dec. 30, 1847. Pam. 201.
or voluntary bonds.

—

Sec. I.
Be it enacted^ That from henceforth all judgments
rendered against the obligor or obligors of any bond, whether official
ofverdkt!
or voluntary bonds, shall be for the amount of damnification found
by the ;Verdict of the Jury, and not for the penalty thereof, as has
been decided in some of the Courts of this State.
Successive
155. Sec. II.
Until the penalty of Said official or voluutary bouds
imupenaity has bceu oxhaustcd by previous recoveries and satisfaction thereof,
IS exhausted.
^Q persou aggrieved or injured by the conduct of any one of the
obligors, shall be prohibited from suing said [bond] or bonds, nor
shall any previous recovery thereon be held as a bar to such subsequent suit, until the person pleading it shall prove that recoveries
have been had to the extent of the penalty of such bond Provided,
nothing herein contained shall be construed to afi'ect any cause hereJudgment

154.

:

tofore decided.^

A71 Act to perfect service of scire facias on absent defendants by pub'
lication,for the piayose of reviving dormant judgments.
Appro-

—

ved Feb.
jodsments
^TgaVnst ah
se^.it

defend-

8,

1850.

Pam. 272.

156. Sec. I.
Be it enacted. That from and after the passage of
this Act, whencvcr any judgment obtained in any of the Courts of
^^^-^ g^-g^j-g^ jg q^ ^\i3\\ bccomc domiaut, and the defendant or defend-

(1.)

SeeBothiuell et.al.rs. Sheffield

ct.

ah

8

Ga. Rep. 569.

m
'
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shall reside Avithout the jiirisdictiorjal limits of this

do or

503

State,

judgment may be revived against said absent defendant or
defendants by such process as is usual in case the defendant or
defendants reside within* the State: Provided always, that the scmce
defendant or defendants be served with a scire facias by pub-^"^"^"^
lication in some public gazette of this State once a month for four
months previous to the term of the Court at which it is intended to
revive said judgment, which service by publica.tion shall be as
effectual in all cases as if the defendant or defendants had been perthat said

by
"*"

sonally served.

laws and parts of laws militating against this Act,
be and the same are hereby repealed.
Si^c.

n.

All

6.

Sec. lo7. Errors and
*•
lo8. From trials

new
by

NEW

TRIALS.
Sec. 159. Tried

trials.

Judiciary Act of 1799.
157.

by

special Jury.

special Jury.

Yol.

292.

I.

The said Superior Courts shall have power
i
and grant new trials in any cause depending in any

Sec. LY.

correct errors

i

to ^^^^

errors

<^«"?«^

ana

of gram aew

the said Superior Courts, in such manner and under such rules and
regulations as they may establish, and according to law, and the

usages and customs of Courts.^
Sec. LYI.
[Oath of the special Jury repealed.]
158. Sec. LYII.
In any case which has arisen since the sign- ^ew triaia.
irig of the present Constitution, or vvmich may hereafter arise, of a
verdict of a special Jury being given contrary to evidence and the
principles of justice and equity, it shall and may be lawful for the
Judge presiding to grant a new trial before another special Jury, in
the manner prescribed by this Act Provided, that twenty days' notice be given by the party applying for such new trial to the adverse 20 days noparty of his intention, and the grounds of his application.-'^
And the ^^'^^
;

said

Judge

(1.)

The

shall, in all cases of application

Inferior Courts have

no power to grant

new

for

new

trials.

6 Ga. 172.

Public communication, in Court, by the Jury with the Judge,
trial.

1

A'e%, 200.

GaA. May be granted from

Eqxiity cases.
of surprise. 5
of Jury. 5

Ga

86,

7

is

no ground

Ga. 397.

first verdict.

7 Gt^.

Excessive damages.

86. 6 Ga. 276.

8 Ga. 113.

for a

new

Maybe granted in
43G. On the ground

6 Ga. 287. Ycrdict against evidence. 7 Ga. 269, 283.

Improper conduct

Improper papers

Ongroundof mistake

of wit-

8 Ga. 138.

(2.) Application for

which the

the term

at

cation.

4 Ga. L57.

This Act

is

306.

new

trial,

trial

was had.

except in extraordinary cases, must be

but an affirmance of the

A Judge may
Kiilly,

the

be.

Ga.lo ForncAV matter or e-\ddence. 5 Ga.

sent out. 7 Ga. 283, 397.
ness.

may

Private communication

trials or correc-

1

Kelly, 252.

It

Common Law.

decide the motion for a new

trial,

who

may

made during

be made returnable in va-

1 Kelly,

254.

did not preside on the

trial.

1
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on the minutes of the Court for his
determination on each respective case.*
All ucw trials shall fee had by a special Jury,
159. Sec. LVIII.
Before a specMii Jujry.
^Q i^g taken from the Grand Jury list of the County.
[As to the
manner of striking the special Jury, see sees. 303, 307.]^
tion of errors, enter his opinion

An

require the Judges of the Superior Courts of this State to
write out and place upon the minutes of said Courts their decisions

Act

to

whether the same be
judgment upon writs of
certiorari, mandamus a?id habeas corpus, and upon all motions in
arrest of judgment, and to provide \fo7^^ the collection, publication
and distribution of the same. Assented to 10th December, 1841.
Pam. 132.
in full in all cases of motions for 7iew

granted or

rejected^

and upon

trials^

all cases of

—

[This Act has become obsolete since the establishment of a Su-

preme Court.]

7.

Sec. 160.
**
161.
" 162.
••
163.
*•
164.

An

COSTS IN CIVIL CASES.f

Costs in slander cases.
Attorney's liability.
A^erdicts less than $30.

Absent clients.
Attorney liable.

165. Costs onji.fas.
166. Payable after judgment.
167. Act of 1812 re-enacted.
168. Non-resident Attorneys.
and how collected.
169.

When

Act for the limitation of actions and for avoiding suits at -Law,
Approved March 26, 1767. Yol. I. 33.

[For the other sections of this Act, see Art.

In slander,

damages under 40

shil-

lings

no

more

costs

tban daiua-

XY.

" Limitation

of
Actions."]
In all actions upon the case for slanderous words;
160. Sec. YIII.
to be sued or prosecuted by any person or persons in the General
Court in this province, or in any other Court having power to hold
plea of the same, after the passing of this Act, if the Jury upon tbp
trial of the issue in such action, or the Jury that shall inquire of the
damages, do find or assess the damage under forty shillings, then the
plaintiff or plamtifFs in such action shall have and recover only so
much costs as the damages so given or assessed amount unto, without any further increase of the same, any law, statute, custom, or
usage to the contrary in any wise notwithstanding.^

See

next Act.

fFor the Acts regulating fees of different officers, see title "Fees."
As to judgment for costs in proceedings to enforce liens, see Art. XIV. " Liens,"
Bee. 330.

For Act regulating

costs of Solicitor

General acting, and former Solicitors, see "Fees,"

62.

In all respects [as to amendments, &c.] the same as acase on appeal.
C2.) See 5 Ga. 452.

(1.)

1 Kelhjf 306.
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any

292.

I.

party, plaintiff or defendant,

^^^^'^^^

be hereafter non-suited or cast, by reason of the neglect or miscon- cost^.
duct of the Attorney who shall hereafter bring or be employed in
such suit, in all cases the said Attorney shall pay all costs that may
accrue thereby, and the Court shall immediately enter up judgment
•

accordingly for the same."^

An

Act

to

amend

the

XXVIth

section

of the JuStcuuij

/S^w^e.—Approved Dec. 12, 1809.

Vol.

Whereas, a practice has been adopted, and
parts of this State, of bringing suits

the

to

now

11.

Law

of this

573.

prevails in

Superior and

some

Inferior

Courts for debts which constitutionally are, and by law ought to be
exclusively cognizable in the Justices' Courts, which practice is injurious and oppressive on many of the good citizens of this State, by
subjecting them to more cost than was contemplated by the Constifor remedy whereof,
tution and Judiciary Laws of this State
;

Be

That where any

suit shall be brought to on verdicts
the Superior or Inferior Courts in this State, and the verdict of the ||w^no Sd
Jury shall be for a sum under $30, the defendant shall not be charged ^f^^''/^^^^

162.

it

enacted, ^c.

with more cost than would have necessarily accrued Provided, said
recovery had been before a Justice of the Peace and the remainder
of the Court charges may be retained out of the sum so recovered
and if the verdict of the Jury be not of sufficient amount, the plaintiff shall be bound to pay the same
Pj'ovided, this Act shall not ex- Erc«pt;oaft
tend to, and govern cases where the demand set forth in the declaration, shall be proven to exceed the sum of $30.
Provided, nothing herein contained shall extend to an^ case sounding in damages.
:

;

;

;

An

Actf

Law

to

of

ainend and explain the
this State.

XXIXth

—Approved Dec.

7,

section of the Judiciary

1812.

Vol. III. 381.

Whereas, the above-recited section of the Judiciary

Law

of this

not sufficiently explicit to effect the object for which it was
intended,
163. Sec. I.
Be it therefore enacted, 6^*c. That where any attor- Attorneys h
ney shall institute a suit in any of the Courts of this State for and in fncertlia"''^
behalf of any person or persons who resides or reside out of this State, '^''^^Jfe'^'j^'
dr out of the County in which the defendant or defendants may reside, and in which such suit may be tried, such attorney shall be liable to pay all costs, in case such suit sha<ll be dismissed^ or the plain- whether
tiff or plaintiffs be cast in his, her, or their suit, and it shall be law- ^^J' '^^
ful for the Clerk of said Court to issue execution against said attorney or attorneys for the amount of the cost of said si^t.
State

is

Amended, sec.

64

163.

tE.e-enacted in 1839, sec. 167.
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Where any attorney

II.

fa.

L

— Costs -when paid.
any of
the Coun-

shall institute a suit in

the Counties of this State for any person who resides out of
ty in which such suit is brought, and judgment shall be obtained
thereon, and the Slieriff shall return the execution, no property to bo
found, that then the plaintiff's attorney shall be bound for the costs
or snin their of said suit and the Clerk may issue his execution against the plain*'^^"
tiff and the attorney who brought said suit jointly, for the amount of
Mu^f pay • the cost of sucli suit
and if any attorney shall retain in his hands
ovt-r fliont's
mmry orbeany moucy received by him for any client, after being by the Court
;

Se'ruii!'^""

ordered to pay over the same to the principal, he shall be struck from
the list of attorne^^'s, and never more suffered to plead in any of the
Courts in this State.

A?! Acl to vrevcnt Sheriffs, Coroners^ Constables, Toivn and City
Marshals, and all other Officers in this State, from retaining costs
on,

younger judgments,

nient creditors.

—

prejudice oj
Approved Dec. 19, 1S22.
iu the

rights of older judgVol. lY. 211.

tJie

When any Sheriff, Coroner, Constable, Town or City MarOther officcr of this State, has several executions in his hands
lawful
dii' rf an^"' at thc Same time against the same defendant, it shall not be
detain
costs
on
any
younger
for
such
officcr
to
the
judgments
to the
exr7r)f 'ilyVprejudice of those of older data, except in a case of a younger judg''^'rv'"^/'^'
Costs not to

165.

onayounperslial, or

coits.

"

ment

ones point out property to
be lawful for the officer to retaia
tlie levy and advertising costs, and no more, on such younger judgment.
creditor shall

the officer

;

then

it

previous to

may and

older

shall

Act entitled
An
Act to revise and amend an Act for ascertaining tJie fees of the
public officers of this State, passed 18th Dec. 1792," sh(tll be taxApproved Dec. 20, 1834. Pam. 93.
ed and collected in future.

All Act to

dffnc the mode in

ivhicli costs iinder the

'•'•

—

some Circuits of this State a variety of practice, in retaxation
and collection of costs, has obtained under the
lation to the
above recited Act for the purpose of rendering the mode uniform and
Whereas,

in

;

pa^'ah'.e till

consistent with the design of the Legislature in said enactment
16(5^
Be it enacted. That from and after the ipassino:O of this

affor judg-

suitOFS shall uot bc required to

co^tHnot

ment.

'

pay the Court

costs, or

any

Act

part thereof,

at the several progressive steps or stages of their suits, as has been
required by the decision of some of the Courts; but that the mode
heretofore practised in other Courts, viz. the taxation of the costs
which plaintiffs were supposed to have paid to the entering up of
judgment, in the judgment of the plaintiffs be, and the same is
hereby declared to be the true intent and meaning of the Act of 1792
upon this subject and that the officers of Courts be, and they are
hereby prohibited from demanding or receiving the cost or fees which
the said fees bill or the Acts amendatory thereof prescribes, until after

—

;

judgment, and then

to

be raised by the execution of

plaintiffs

from

—
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of taking and collecting costs.

defendants, if enough can be collected for such purpose if not, then
by a fi.Ja. or ca sa. issued under the order of the Court first had and
obtained, out of plaintiffs.*
All laAvs or parts of laws n^ilitating against any of the
Sec. II.
provisions or du'cctions of this Act are hereby repealed.
;

Act to continue in force the Act jjossed on the seventh of December^ 1812, entitled " a)i Act to amend and explain the twenty-ninth
section of tlie Judiciary Lav) of this State,^^ and to require nonresident Attornjys to pay costs in certain cases commenced by them.
Assented to December 23, 1839. Pam. 144.

,,^ji

seme of the Judicial Circuits of this State,
same relates to the liability of attorneys for costs, has been repealed by the Act passed on the twentieth
of December, 1834, entitled "an Act to define the mode in which
an Act to revise and amend an Act for
cost under the Act entitled
Whereas^

it is

held, in

that the said Act, so far as the

'•

ascertaining the fees of public oflicers of this State," passed the 18th
December, 1792, shall be taxed and collected in future," v/hich re-

was not comtemplated by the Legislature therefore
Sec. I.
Be it enacted, That the said first recited Act, be,
and the same is hereby fully re-enacted, and continued in full force.
peal

;

167.

Sec. II

and

^^.

may

be lawful for the proper officers to
^
.,
demand and receive their full costs from any attorney who resides
out of this State, before they shall be bound to perform any service
in any cause commenced by said attorney, v/here the plaintiff shall
reside out of this State, or any County thereof.
168.

It shall

^,,

Actofisi^

Non.r?^;<l«iif
•itr'ideiit atf'_v
shaii

y'^^^^

^'^'

An

Act to amend an Act to define the mode in lohicli costs under the
Act entitled an Act to revise and amend an Act for ascertaining
the fees of the public officers of this iSiate, passed the 18th of December, 179^, assented to 20th Deceinber, 1834, slicill be taxed and
collected in future.
Assented to 27th December, 1842. Pam. 59.

—

Whereas, In some of the Circuits of this State, a variety of practice in relation to the taxation and collection of costs, has obtained,
under tlie above recited Acts for the purpose of rendering the mode
and practice uniform and consistent with the design of the Legisla;

ture in said enactments,

Beit enacted, That from and after the passage
O of^^f"'*^^'^
JUKI t)V
this Act, suitors shall not be required to pay the Court costs, or any wnum iuyaSec.

169.

I.-

J

part thereof at the several progressive steps or stages of their suits, as

has been required by the decisions of some of the Courts
the

mode

heretofore practised in other Courts, viz.

;

but

that

the taxation of
the costs which plaintiffs were supposed to have paid to the entering
up of judgment, in the judgment of the plaintiffs, be, and the same
is hereby declared to be the true intent and meaning of the Act of

Order

of Court dispensed witli

by Act of

1842, sec.

IGft.

:

'^
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collecting costs

-1842.

—Ex^ution, Illegality, &c.

seventeen hundred and ninety-two, upon this subject, and that the
officers of Courts be, and they are hereby prohibited from demanding or receiving the costs or fees,

which the

said fees

bill,

or

the

Acts amendatory thereof prescribes, until after judgment, and then
to be raised by execution of ^aintiffs from defendants, if enough'can
and how col- be collected for such purpose
if not, then upon the return of the
lee ted.
against
defendants
with the entry of n^dla bona enfi. fa. oiji.fas.
dorsed thereon, by the proper officer,^. /a. or ca. sa. shall immediately issue against plaintiffs, for the purpose of making costs out o€
;

plaintiifs.

Sec.

II.

provisions or
pealed.

8.

and parts of laws militating against any of the
directions of this Act be, and the same are hereby re-

All laws

Sec 188. Purchaser not complying, re-sale.
189. Memorandum unnecessary.

Sec 170. Illegality of executions.
hours of sale.
171. Sales
172. Notice to tenant of land.
173. Land out of County.
.

;

Growing crops.
191. Illegality; return.
192. Sh'ifs fees service out of Co.
193. Discharge under ca. sa.
194, Escape officer's control.
195. liBvy, pending illegality.
196. Land divided by County line.
197. •Other than defendant's residence.
198. Fi. fas. for and vs. Sheriff.
190.

174. Fi. fa. how issued and levied.
175. Ca. sa. returned; Property given

;

up.

;

176,

Writs of possession.

177.
178.
179.
180.
181.
182.
183.
184.

Hours of sale.
Levy on Banlv and other
Sale by shares.
Levy by Constable.

186.

Or life estate
Or a re-sale.

stock.

199:
200.
201.
202.
203.
204.

Certificate to purchaser.

Transfer made.
Transfer after judgment.
Possession of land to purchaser.
185. Purchaser of mortgaged property.

187.

*

EXECUTION, ILLEGALITY, SALE ANE

;

2^

Bond.

*See "Equity Jurisdiction," &c. sec. 66 of
formance and writ of possession thereon.

Levy, and sale under.
Sale by vendor bond given.
Illegality

—
— amendment.

Continuance.
Sale by adm'r bond given,
llepealing clause.
Fi.fa. vs. Shff. Levy by Bailiff!
;

to decrees

this title, as

for

specific per-

As to
As to

execution for or against partners, see Art. XIX. ** Partners," &c. 426.
execution against principal and sureties on administrator's, guardian's, &c. bond;,
see Art, III. "Action," "Parties," sec. 102.
Assignment of execution see Art. III. subdivision, " Verdicts, Judgments," &g*
;

Bee. 143.

For Act authorizing judgment creditor to take out grants for the purj^ose of selling
under execution, see title " Land," sec. 193.
Tax executions, see title " Tax."
Executions against corporatioais, individual stockholders and illegality thQ,reto, see
Art. X. "Corporations," sees. 277,281.
As to sales of lots before the grant issues, see title " Land," sees. 113, 128.
Eor Act requiruig the reservation of "burying grounds" at sales, see "Penal Laws,'*
sec. 361.

For Act abolishing imprisonment for debt as far as femes sole and widows are concerned, see ante. " Insolvent Debtors," sec. 39.
As to executions on proceedings to enforce liens, see Art. XIV. "Liens."
As to duty of Sheriff to return executions satisfied, and his docket, sec Art.
" Officers of Covirt," sees. 374, 375.

XVIL

Executions against indorsers
Indorsers," sec. 447.

For Act in relation

must

specify the contract

;

to advertisement of sales, see Art.

see Art.

XXI.

XVIL

" Officers of

" Sureties and
Coiirt,'*

eecs. 388, 389.

As

to purchases

by Sheriff and Deputy,

see Art.

XVII.

Officers," &c. sec. 390.

J
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to tenant.

292.

I.

[Re-enacted with amendments, by Act of 1811,

sec. 174.]

170. Sec. XXXII. In all cases where execution shall issue illegaland the person against whom such execution maybe, shall make oath
thereof, and shall state the causes of such illegality, such Sheriff shall
return the same to the next term of the Court out of which the same

niogaiiry

ia

*''^*"^'^^*^"^'

ly,

issued, which Court shall determine thereon, at such term.'^i
residue of this section relates to claims, and is superseded

Act of 1821

[The
by the

see sec. 249, &c.]
Sec. XXXIII.
No sales in future shall be made by Sher-saiesbycvxaiffs of property taken under execution, but on the first Tuesday iiino^'of
^'^^^'
each month, and between the hours of ten and three in the day,f and
it shall be the duty oi
the Sheriffs to give thirty days' notice in one
of the public gazettes of the State, of all sales of lands and other property executed by him, and also advertise the same in three of the
most public places in the County v/here such sales are to be made,
and shall give a full and complete description of the property to be
sold, Biaking known the name of the defendant, and the person who
may be in possession of the property, except horses, hogs, and cattle, saieofu/a
''^'^^'
>vhich may be sold at any time, by the consent of the defendant and
in which case it shall be his duty to give the plaintiff ten days' notice thereof, and also to advertise the same in three or more of the
most public places in the County where such property may be, at
least ten days before the sale.
:

171.

;

An

Act pointing out the duty of Sheriff's^ in selling lands under erecM/io7i.— Approved Dec. 22, 1808.
Vol. II. 454.

Sec. I.
It shall hereafter be the duty of the Sheriffs of the vvritton noseveral Counties in this State, wlien they levy any execution on land, owner Jc^
to leave a Vv^itten notice of the said levy with the owner, if in the Coun- ^^"^"'
ty, or tenant in possession^ if any, or transmit the same to him, her
or them, in five days after such levy.
[But see sec. 176, as to writs
of possession, explaining this Act.]
173. Sec. II.
It shall not hereafter be lawful for any Sheriff No shormwithin this State, to levy upon or sell any land which lies out of the SI out of
County of which he is Sheriff any thing in any law to the contra- '""* bounty.
ry notwithstanding.
[Directing Sheriffs to advertise in their respective cirSec. III.
cuits. Superseded by Act of 1850 see Art. XVII. "• Officers," &c.
172.

;

;

sec. 388.]

**

*See further as^to illegality, Acts of 1833, 1845, 1850. As to stay of execution,
Verdict, Stay of Execution," &c.
tTen A. M. and four p. m, by Act of 1821, sec. 177.
iJBut see Act of 1847, sec. 196, as to land divided by County lines.
( 1 .)

A second affidavit wiU not be received after the first is determined.

It does not lie for

grounds existing prior to the judgment.

paHdity of the judgment be attacked,

3 <7a, liii

7

Ga. 205.

see

2 Kelly, 367,

Nor can

the
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Execution, liow issued and levied

— Ca.

.....

sa.

*

I

All Act

to

amend

the tJiirty-first section of the Judiciary
14, 1811. *Voi. III. 378.

ActofU^Si,

Approved Dec.
KTPcntions

si2:ned by the
which judgments shall be obCleiks ot the several Courts
tained, and bear teste in the name of one of the Judges or presiding
Justices of such Courts, and shall bear date from the time of issuing,
shall be directed to all and singular the Sheriffs of this State, and
may be levied on the estate both real and personal,i of the defendant
or defendants, or issue against the body of the defendant at the option of the plaintiif, which execution shall be of full force until
satisfied, witiicut being obliged to berenevvxd on the Court roil from
rr^pM-fy in
y^j^^, ^q ^^^y. g^g heretofoic i^ractised.
KwA Avhen the defendant shall
J
J
i
Vix; U(:l(..na;H,t'^i>o«seH- point out auv propertv on v/liich to levy tlie execution, being" in the
^
Si oil first to
^
\
I
bo ukeu.
hanas and possession ot any person not a party to sucii judgment,
the Sheriff shall not levy thereon, but shall proceed to levy on such,
jiropcrty as may be found in the hands and possession of the defendant, v\^ho shall nevertheless be at liberty to point out what part of his
property he may think proper, which tiie Slieriff shall be bound to
take and sell first, if the same is in the opinion of the Sheriff sufficient to satisfy such judgment.
whoroacfl.
Yi'o. Sec. II.
Where auyJ cxecutioii shall have issued or may
sn.
not sati{if;d,a./!./fl. hereafter issue
against the body* of any defendant, and the same
shall not have been satisfied, it shall be lawful for an execution to
issue against the property ol such defendant or defendants on the
return of said execution, wiiich had been issued against the body of
And that when an execution
^^^ said defendant or defendants.
j?''?7^'r^^'
I'voiT-d u]) to against the body of any defendant shall ha,ve been served, the jiarty
^K^tio "ca.
^^^ ^vhom the same shall have been served, shall be released, Provi(led, he, she, or they, shall deliver to the oihcer serving the same,
the property Vvdiich sliall, in the opinion of such officer, be suiiicient to discharge the debt and all costs, and give sufficient security
to the said officer that the propert)^ so delivered is bona fide the property of the defendant or defendants, and subject to the discharge of
the said debt.
In v/hich case the officer shall return the execution
wimttohc go issued aaainst the body of the defendant or defendcints, and take
^".
riono with
r
i
r
proper- out an execution against til e property of such defendant
or de::endants, and proceed to advertise and sell the property so delivered up
to satisfy such execution as heretofore practised.
aad

ij ^

^v.c.

All cxecutioDs

I.

sliall

bc

issuccl aiid

m

levied.

-^

'•

•'^

•

-x

\-A

•;

i

t^i

i

>.'.;ch

An
.

Act

to alter and,

1808, (see
176.

*As

cxplai/i

Sec. Il.f

to prison bounds,

tlic first

&c.)—Approved

sec. 172,

The

first

Act of Dec. 22,

section of the

Vol. III. 140.

Dec. IG, 1811.

section of the before recited Act shall

and discharge under honest debtor's Act, sec

title

" Insolvent

Debtors."
ti""or sec. I

(1.)

An

see

"County

Ofiicer>!," sec. 14.

undivided interest in pcrionalty

Cannot bc issued until four days

How far

a levy

ercss in land

and

is

after the

satisiaction, considered.

as a co-distributee,

may

may

bc sold.

2 Kelly, IZ.

adjournment of the Court.
6 Ga.

3t)3,

410.

be levied on and sold.

The

5 Ga.

6-i.

interest of a do^v-

6 Ga. 453.
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not be so construed as to authorize any Judge of tlie Superior writs of
Courts to order writs of possessi??n to issue against a third person re- S'hylf^J^'t".^
siding witliin tlie limits of any such surv^ey or tract of land so ol!cn'ed 'tfj^^^l.^^
fol' sale: Provided also, tliat such person shall not be known in the t'le^"*',"-*^
k to
suit on which such execution is founded, nor have been put in possessioii by, or claimed under or by virtue of any conveyance from the InV/uuc.'
defendant in such suit.*
-.

!'trii!i:r

An

Act

to alter

and amend

of an

the tJdrtij-third section

Act, entitled.

An

Art to revise and amend the Judiciary system of this )State,^\
passed 16th Feljruary, 1799, so Jar as relates to tlie hours of She rApproved Dec. 21, 1821. Yol. lY.
ijfs' and Constables' J^ales.
208.
"

—

Whereas, the hours of Sheriffs' and Constables' sales are thought
and attended with great inconvenience to tiie Sheriffs and Constables, and frequently to the injury of parties concerned
to be too short,

;

for

remedy whereof,

177.

Be

it

That from and after the passing of this Act,
and Constables' sales will be from ten o'clock

enacted.

Tisoiionr-.-nf

the hours of Sheriff'^s'
cIlliSMer'^
all kuvs and'^;'''-^^*'''"' 11
in the forenoon, until four o'clock in the afternoon
o' lock aiiul
parts of laws militating against this Act, be, and tlie same are here- ^^'eioc
:

^

i

by

.

repealed.

An

Act

to

make Bank and

other Stock subject

proved Dec. 21, 1822.
178.

to

Yol. lY.

Execution.

— Ap-

71.

From and

owned by any

after the passing of this Act, the s'.iares or stock n^^.^.^f^^
^
person in any of the banks or other corporations iii
!]"i'37,',V5',!

this State, shall be subject to

be sold by the Shtnli or his Deputy,

evccmiun.

under execution.
170.

Sec.

II.

When any

Sheriff or his

Deputy

shall

have

pla-

simii he ^cnd

ced in his hands any execution against any person who owns any a" hue."'' "^
stock or shares in any of the banks or corporations of this State, it
shall be lawful, and he is hereby required, on application, of tlic
plaintiff, his agent or attorney, to endorse on said execution a levy of
the number of shares belonging to the defendant, and after advertising the same agreeably to the law regidating Sheriffs' sales, shall
thereafter proceed to sell tlie said shares or stock
Prodded always,
that he sliall set up one share at a time, and shall sell no more than
is sufficient to satisfy the amount of executions then in his hands.
When any Constable shall iiave any execution -onstairi(-9
180. Sec III.
placed in his hands against any person wlio is ti>e owner of any
:

j'g^^',^''^^^^^^^^^^^^^

shares or stock in
be lawful, and he
tiff,

any bank

or other corporation in this State,

it

shall

hereby required, on the application of the plainhis agent or attorney, to endor!^o a levy on said execution or
is

*See further as to writ» of possession, sec. 181. On decrees for specific x^crformance,
gee ante. Art. II. " Eiiuity Jurisdiction," c^'cc. sec. 66,

^^

'^i^^^'^^'-
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bank and other stock by

—Possession to purchaser.

Sheriff

executions in like manner and it shall be his duty to make return
of the same to the Sheriif of the County in which he lives, which
said Sheriff shall proceed to sell as pointed out by the second section
of this bill,
certifjeate to
When the Sheriff or his Deputy shall sell any
181. Sec. TV.
bf given,
gi^cj^j.Qs JQ any bank or other corporation in this State, he shall give a
certificate of such sale to the purchaser.
an4 transfer
182. Sec. Y.
The officcr of the bank or other corporation,
whose duty it may be to make transfers of stock on the books of the
bank or other corporation, shall, and he is hereby required to make
a transfer of the stock purchased under this Act, to the purchaser of
the same, upon his, her. or their producing certificate or certificates
;

to the said officer.^

Any

made by

the defendant of his bank
judgment obtained against him or her, shall be
difend'a^itaf^ or Other stock, after
void
Provided,
that
notice of the obtainment of such judgment
Siil°^"'^
guud,
]^Q served on the cashier of such principal bank, or any of its branches, or the proper officer of such other corporation, within twenty
days after said judgment is obtained.
No

183.

transfer

Sec. YI.

transfer

:

to compel Shoriff's and Coroners to deliver possession of Real
Estate sold by thern under executions to the purchaser, his or her
agent or attorney. Approved Dec. 23, 1823. Yol. lY. 405.

All Act

—

Whcu any

Sheriff or Coroner shall sell any real estate by
and
under
the authority Of any execution, it shall be the
reqlii^rpTuf'^
^rdm^rin ^^^7 ^^ such Sheriff or Coroner (as the case may be,) upon applica-

184.

TheSii*riflr

virtue of

pos e^ion

&oid,^c.
Proviso.

put the purchaser, his or her asrent or attorney, in possession
^
^
-fJ
.771
i-*
01 the real estate sold: Jrrovided, that this Act shall not authorize the
officer making the sale to turn out any other person than the defendant in execution, his heirs, or their tenants, if such other person
were in possession at the term of the rendition of the judgment
or if «uch person has acquired such possession under the judgment
of a Court of competent jurisdiction, or claim under the person or
persons acquiring such right by the judgment of such Court. ^^
tion, to

ofreal estate

^,

*-See ante.

(1.)

^

-,

Act of

Where

1811, sec. 176.

house.
of

The widow

•

^

tlie transfer

cannot be obtained until

1 Kelhj^ 43.

of defendant, claiming dower, cannot be dispossessed of the mansion

3 Kelly, 207.

office, it

i

See also "Tax," 27.

stock was sold with notice of alien,

that lien is discharged.
(2.)

in

-.

If the tenant

is

>ot dispossessed before the

must be done by order of Court, with

officer selling

notice to the tenant.

goes out

4 Ga. 193.

If the purchaser agrees for tenant to retain possession, he cannot afterwards require

the Sheriif to dispossess.
If the Sheriff

is

4 Ga. 193.

about to dispossess one not a tenant of defendant, an injunction will

not be granted except under special circumstances.

6 Ga. 576.

A lessee older than the judgment cannot be dispossessed,

6 Ga. 423,

i

—

"
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—_«

purchasers of mortgaged ])ro']ierty, inircliasers oj life,
An Act
estates^ or estates for term of years, in personal irroj)ert.y, at Sheriff'' Sy
Approved Dec. 23,
Coroner's or CoustabWs sales to give bond,
Pam. 119.
1830.
to conij}el

—

^

From and after the passage of this Act, it shall be the du- Purchaser
185.
ty of purchasers of personal property, under the incumbrance of saieso^
mortgage, or mortgages, at any Sheriff's, Coroner's, [or] Constable's JJeST**
sale, to give bond and security, to the said Sheriff, Coroner, or ConJl^^af^d^'e
double the value of the property so sold, (of which the o{'\>imAonosxh
"
"
iicer selling shall be the judge,) conditioned not to move said property out of said State, and deliver up the same to the mortgagee,
his heirs or assigns, on demand made after foreclosure of said mortgage or mortgages: Provided, the mortgagee, his agent, or attorney,
stable, in

•

shall tender

an

affidavit,

previous to

the sale thereof, to the officer

and bona
apprehend
the loss
and
that
he,
she
or
they,
fide mortgagees
o-f said property, unless bond be given in terms of this Act.
186. Sec. II.
When any person shall purchase at any Sheriff's, ai^o pfirCoroner's or Constable's sale, a life estate, or an estate for term of [jfe ^[f^tes in
years in personal property, it shall be the duty of said Sheriff, J^'^X*^^'
Coroner or Constable, to require of said purchaser, bond and securi- "i^<ie.
selling said property, stating tlmt he, she, or they are just

thereof,

ty as aforesaid, for the delivery of said property to the party entitled
Provided, the same is required by said party, his agent
in remainder
or attorney, who slmll make affidavit of their right to said property,
which shall be tendered to the officer selling, previous to sale, which
bonds when taken, shall be filed in the Clerk's office of the Superi- Bond.-,
or Court of the County where said sale is made, subject to be sued ^^'^^^
on, for the benefit and use of the said party, whenever the particular
:

^^®*'

determined, which said Court shall have power on sufficient
cause shown, to compel said obligor, to give additional security, A^-iitionai]
^''^'^"^^'•
from time to time, as justice may require, on ten days' previous notice
being given.*
On failure of said purchaser to give bond and pr uroperty
187. Sec. III.
b« re-soid.
it shall be the duty of the said Sheriff, Coroner
aforesaid,
security as
or Constable, to re-sell the said property, at the risk and loss of such
estate

is

t(j

purchaser.
Sec 17.
are

All laws or parts of laws, militating against this Act
hereby repealed.

An

Act defining the liahility of purchasers of Real and Personal
Estate, at executor s\ administrators,^ guardians'' and ^herijfs^
sales, lohen they refuse or fail to comply with the terms of such
Approved Dec. 27, 1831. Pam. 130.
sales.

—

188.

From and

after the passage of this Act,

^Remaindermen and reversioners may obtain
rdr*,

Ne

Exeat," &c.

65

sec. 2o2.

-writs

any individual who

of ne exeat

;

see Art. Y. " Certio-
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may become

in Execution.

the purchaser of any real or personal estate at any sale

which shall hereafter be made at public outcry by any executor, administrator, guardian or Sheriff, and shall fail or refuse to comply with

tiiesfimt

^llhe"^

tcrms of such salc Avhcu required so to do, shall be liable for the
r-i
aiTiount 01 such pm'cnase money, and it shall be at the option oi such
Ml a reSe, exccutor, administrator, guardian or Sheriff, either to proceed against
such purchaser, for the full amount of the purchase money, or to resell such real or personal estate, and then to proceed against the first
purchaser, for the deficiency arising from such re-sale,^ and in case
of Sheriffs' sales, such suit may be brought in the name of the
Sheriff for the use of the defendant or plaintiff in execution, or any
other person in interest, as the case may be.
No noto or memorandum iu Writing, shall be ne189. Sec. II.
Note or
dlfm um?c- cessary to charge such purchaser at such sale, and who shall become
ceBsary.
guch by rcasou of such real or personal estate being knocked ofi" to
him, as the highest bidder.
Sec. III. All laws or parts of laws militating against this Act,

terms, liable |]^g
foreitiiertlie
full amount

t-iiiti

^

•

are hereby repealed.

An

Act to prevent Sheriff's and other Officers^ from levying on and
selling groioing crops, except in certain cases.
Approved Dec. 29,

—

Pam. 251.

1836.
Growing
SToi/s^'eVa"

shenff;^

Pfoviso.

From and immediately after the' passage of this
190. Sec. I.
no Sheriff or other officer, shall hereafter levy on any grow-

Act,

^^ i^§
^^^P ^^ corn, wheat, oats, rye, potatoes, cotton, rice, or any
other crop usually raised or cultivated by the planters or farmers of
this State, nor sell the same until the said crop or crops shall become matured or fit to be gathered :^ Provided, this Act shall not

prevent any of said officers from levying on and selling crops, as
heretofore practised, when the debtor or debtors shall abscond or remove from the State or County, nor from selling growing crops with
land.

laws and parts of laws militating against this Act
be, and the same are hereby repealed.
Sec.

An

Act

All

II.

to

amend the

this State,
lates

to

Pam.
Illegality,

ed!^*^®^*""

passed

thirty-second section of the Judiciary system of
the 16th

illegality in

day of February 1799,

executions.

—Assented

to

so

far as

Dec. 28,

re-

1838.

145.

191. Sec I.
Be it enacted, That from and immediately after
the passage of this Act, when any person against whom an execution shall issue illegally, shall make oath thereof, and shall state
the cause of such illegality, the Sheriff shall return the same to the
.

(1.) This
(2.)

Act ousts Equity of

A growing crop, after

of the land.

6 Ga. 453.

laid by,

—

the remedy being ample. 5 Ga. 400.
and before maturity, passes to the purchaser

jurisdictioii

it is

—
-
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next term of the Court from which such execution issued Provided,
that the person alleging such illegality, shall also deliver to the Sheriff,
or other lawful officer, a bond with good and sufficient security conditioned for the delivery of the property levied on, at the time and
place of sale, in the event of the causes or grounds of the alleged iland in all
legality being overruled by the Court, and not otherwise
cases it shall be the duty of the Sheriff or other officers, to levy on
property, where any can be found, before receiving such affidavit.*
Sec. II.
All laws or parts of laws, repugnant to this ^Act, be
and the same are hereby repealed.
:

Forthcoming

;

Levy mnst

An

Act to alter and amend, the ninth section of the Judiciary Act of
1799, and the first section of an Act relative to executions, passed DePam. 114.
cember 14, 1811.— Assented to Dec. 22, 1840.

Sec. I.
[Process against Sheriff; see " CJommencement, &c.
Action," sec. 75.]
Secs. II. and III.
[Re-enacted with amendments, in 1847 see
;

sees. 198, 199.]

Sec. IY. When said process or execution shall be served or sheriff's fees
levied by a Sheriff, out of his own County, that the Sheriff so serving
and returning the same, shall receive in addition to the fees established
by law for such service or levy, the sum of two dollars.f
Sec. Y.
All laws and parts of laws militating against this Act
be and the same are hereby repealed.
192.

An

Act to he entitled an Act to authoyize the iilaintiff in all cases of ar^
under a capias adsatisjaciendum, to discharge the defeiidantfrom
i?nprisonmentj andfor his property still to be bound for the debt.
Assented to Dec. 9, 1843. Pam. 120,

rest

—

Be

it enacted, That from and after the passage of Discharge of
where a debtor has been arrested under an exe- creditor does
cution against the body, and is afterwards discharged from such im-"hJdebt!^^

193. Sec.

this Act, in

I.

any

ceise

prisonment, either by the authority of the plaintiff or otherwise,
without the debt being paid, that such arrest and discharge shall not
operate as a satisfaction of the debt, but the debtor's property shall
still be liable to the judgment as though no arrest had been made
any usage, custom or law to the contrary notwithstanding Provided
always, that the officer making such arrest, shall endorse on such ex-.^^-^^g^^j^
ecution, that the defendant is discharged from arrest without havir.g^y office*-,
paid the amount due.
:

An

Act for the relief of Sheriffs. Coroners, Constables, and (otTi-erPam^
of the State oj Georgia. Assented to Dec. 9, 1843.

—

officers

31.

194. Sec.

Beit

I.

enacted^

*See Act of 184.5 sec 195.
tFor fees generally, see title " Fees.'*
;

That whenever any

officer shall ar-
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a defendant on a capias ad satisfaciendum, and said defendant shall
make his escape, and said officer shall be compelled to pay the amount
e/cajj/'^
due on said capias, by reason of said escape, the Sheriff, Coroner,
shall have
Coustable or other officer, as the case may be, shall have the control
"
of the fieri facias issued, or to be issued on the judgment upon which
fj/al"
said capias ad satisfaciendum is founded, for the purpose of reimbursing himself out of the property of defendant and the said
Sheriff, Coroner, Constable or other officer, as the case may be, shall
control said fieri facias in as full and ample a manner, for the purpose
of said reimbursement, as the plaintiff in said fieri facias might or could
do, or could have done, had said capias ad satisfaciendum not have issued, or had the money due on said judgment not have been paid by
Order of c't. said Sheriff, Coroner, Constable or other officer; Provided^ that the
Court by whose order or judgment such officer shall be required to
pay the amount due, shall pass an order giving such control.
That all laws and parts of laws militating against this
Sec. II.
Act, be and the same are hereby repealed.
Officer

made rest
"^^^

;

An Act

in relation

to

affidavits

1845.
Pending

195. Sec.

ii-

er/. /a. may
be levied.

Condition.

I.

Be

it eiiacted,

of Illegality.

Pam.

—Approved Dec.

27,

39.

That when any

affidavit of illegali-

ty shall bc filed in terms of the law, for the purpose of staying
pj;oceedings when an execution is levied on property, the property
so levied on shall be subject to levy and sale under other executions;
and the officer making the first levy, shall claim, receive, hold and
retain such an amount of the proceeds of sale as the Court shall
deem sufficient to pay the execution first levied, including interest
up to the time of the Court at v/hich said illegality shall be determined, and any bond given by the defendant on filing such affidavit, shall be released and discharged, so far as relates to the property
sold.

All Act to enable Sheriffs or Coroyiers to sell tracts

a Coimty
196. Sec.

gaicof land

I.

line.

Be

—Approved Dec.
it

enacted^

25, 1847.

That from and

of land divided by

Pam. 282.
after the

passage of

St^^iinls. this Act, where judgment shall be obtained against any debtor owntract or tracts of land divided by a County line or County lines,
ing
g*.

and may be lawful for the Sheriff or Coroner of the County
to levy on and sell the whole of said tract or tracts of land, notwithit

In other

to^"debt-

%IIT^~

shall

standing part of said tract or tracts of land may lie in Counties of
which he is not Sheriff or Coroner.*
Whcrc aiiy judgment dobtor shall own any tract
197. 3b€, H.
or tracts of land divided by a County line or County lines, and no
^^ SMch lands shall lie in the County [of his residence,] it shall and
P^^^

* Similar proYision as to Administrators, &c.
Sec.

1^^'

See "Executors, Administrators, &c."
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titles.

be lawful for the Sheriff or Coroner of either County in which
may lie, to levy on and sell the

part of said tract or tracts of land

whole of
Sec.

said tract or tracts of land.

III.

and the same are

An

and parts of laws militating against
hereby repealed.

All laws

this

Act be

and amend an Act jiassed 22J of Dec. 1840, entitled
An Act to niter and amend, the 9lh section of the Judiciary Act of
1799, a7id the first section of an Act relative to Executions^ passed
Dec. 14, 1811 ;" and to jjrovide for the enforcement of judgment
a gairist land sold a?id bond for titles given.
Approved Dec. 29, 1847.
Pam. 201.
Act

to alter

''

—

Beit enacted^ That the second section of this Act, Executions
of which this is amendatory, be amended so as to read as follows ^ntrvdroror
'' Sec.
2. And be it further enacted by the authority aforesaid^ That ^heriffl
all executions, orders, decrees, attachments for contempt, and all final process hereafter issued by the Clerks of the Superior and Inferior Courts, in favor of or against any Sheriff of this State, shall be directed to the Coroner of the County in which said Sheriff may reside, and to all and singular the Sheriffs of the State, except the Sher198.

Sec.

I.

:

<

County in which the interested Sheriff may reside, wiiich
be levied, served and returned by the said Coroner or other
Sheriff, at the option of the plaintiff or party seeking to have the ac-

iff

of the

may

tion of said officer or officers.

''"*

199. Sec. II.
The third section of the Act of which this isLevj-and
^^
amendatory, shall be so amended as hereafter to read and be as fol- such.""
lows: ''Sec III. A7id be it further enacted, That when a Sheriff
shall levy on property by virtue of any execution directed and required by the second section of this Act, (as hereinbefore amended,)
said property shall be sold in the County in which the levy may be
made, and that whenever any decree, order, ca. sa. attachment for
contempt or final process, dii-ected as required by the second section of
this Act, (asnov/ amended.) shall be placed in the hands of any Sheriff, and under and by virtue of said process, it shall become the duty,
under the laws of this State, of said Sheriff to imprison any defend- /»rrest and
ant or other delinquent, it shall be lawful for said Sheriff to arrest wTiemSe.
the delinquent wherever found, and it shall be his duty to imprison
him or her, either in the County where the arrest was made, or in

the County where the arresting Sheriff may reside, at the option of
the plaintiff or other person so requiring the services of said Sheriff.
When any judgment has been or shall be render- saie where
200. Sec III.
bond for tted, in any of the Courts of this State, upon any note or other evi- des givea.
dence of debt, given for the purchase of land, where titles have not
been made, but bond for titles given, it shall and may be lawful for
the obligor in said bond to make and file, and have recorded in the
*For former Act of 181 2 on this subject, see Art. XVII. " Officers of Court," sec. 379.
See also sec. 205, Act of l&oO, authorizing Constables to levy and sell.
[

As

to service of process, see sec. 74 of this title.
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Amending

Illegality'

and Inf'r C'ts— Action— IS 50.

— Sale where bond for

titles

given.

Clerk's office of the Superior Court of the County, a good and sufnand therecient deed of conveyance, to the defendant for said land
upon the same may be levied on and sold under said judgment as in
;

other cases :* Provided, That thesaid judgment shall take lien upon
the land prior to any other judgment or incum^hrance against the defendant.

An

Act hi relation

of illegality of execution.
Feb. 22, 1850. Pam. 42.

to affidavits

I.

Be

shall

and

201. Sec.

—-Approved

That from and

Jilwbe^^

this Act,

amended.

\ji

after the passage of
defendant or defendants
exocution, in cascs of illegality of execution, by leave of the Court,

to

make any amendment

Affidavits of

it

it

enacted,

may

be lawful

for the

of the affidavit of

illegaiit]/",

which the de-

fendant or defendants may deem necessary, and which amendment
may be made either by the insertion of new grounds of illegality, or
the correction of errors and mistakes in the affidavit of illegality, and
the said amendments vv^lien made and sworn to, shall be taken as
part of the origina.1 affidavit ]^ Frovidcd alicay^, that the amending
party shall not be entitled to any delay or continuance of said case to
which he would not have been entitled in case his affidavit had been
perfect in the
Continuance

first

instance.

202. Sec. II.
"Whenever an amendment is made under the provisions of this Act, the plaintiff in execution or his counsel, (if surprised by the amendment,) shall and may move a continuance of the
case, and the Court shall charge the continuance to the amending
party.

An

Act to amend an Act entitled an Act to alter a7id amend an Act
passed 22d Dec. 1840, entitled an Act to alter and amend the
ninth section of the Judiciary Act of 1799, and the first section of
an Act relative to executions, passed Dec. l^th, ISll, and to provide for the enforcement ofjiidgm^nts against land sold and bond
for titles given, assented to Dec. 29, 1847. Approved Feb. 11,

—

1850.

Adro'r, &c.

tSies^where
bondisfiivthe land'

^

'

Pam. 275.

Be

That when any judgment has been
upon any note
or otlicr cvideuce of debt, given for the purchase of land, where titles
liavc uot been made, but bond for titles given, it shall and may be
203. Sec.

I.

it

cuacted,

^^ shall bo rendered in a,ny of the Courts of this State,

lawful for the executor or executors, administrator or administrators
of the obligor in such bond, to make and file and have recorded in
the Clerk's office of the Superior Court of the County, a good and
sufficient deed of conveyance to the defendant for said land, and
thereupon the same may be levied on and sold under said judgment
*See'Act of 1850,
[1]

For rule prior

sec. 203.

to Statute, see 8 Ga, 317.

JUDICIARY.—Sup'rand Ii^f'rC'ts— Bills, ^v.— 1799.
Execiition vs. Sheriff

as in other cases

on the land

:

An

are

Act

ISTotes,

&c. of equal dignity.

Frovided, That said judgment shall take lien upany other judgment or incumbrance against the

prior to

defendant.
204. Sec. IL

same

—Bonds,
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Any

laws militating against

this

Act be and the

hereby repealed.

to alter,

cnjiend

bles to levy certatJi

and

executions.

—

and

authorize ConstaApproved Feb. 8, 1850. Pam,

explain,

t^'c.

to

277.

[Sees.

I.

and IL

449.]
205. Sec. III.

relate

See Art.

to Sureties.

XXI.

sees. 448,

cases where any Sheriit may be a de- constables
iniiv lew
lawful for the plamtilf to place his executions
be
fendant in execution,
^^^^^'
execution in the hands of any Constable of the County, who shall ^^"
be and he is hereby authorized to levy and sell, as the Coroner or
Sheriff of an adjoining County is authorized to do in such cases.
All laws and parts of laws militatipg against this Act be
Sec. ly.
and the same are hereby repealed.

That in

all

.

it

.

shall

'

IV.

BILLS OE EXCHANGE, NOTES,

Sec. 20S. Bonds, notes, &c., equal dignity.
" 207. Speciiics value.
'*
203. Five per cent, damages on bills.
" 209. Beyond U. S.
" 210. Damages if protested.

—

Sec. 211. And interest.
" 212. Extended to all bills.
" 213. Holidays.

"

21-1.

Judiciary Act of 1799.

XXY.

&c.*

iJ'o

Yol.

grace on sight drafts*

L

292.

and other specialties, and promisso- •nondp, notes
ry notes, and other liquidated demands, bearing date since the 9th dignity^Trfd
day of June, 1791, whether for money, (^ other thing,t shall be of °®^"^^'''"^^'
equal dignity, and be negotiable by endorsement, in such manner
and under such restrictions as are prescribed in the case of promisso206. Sec.

All bonds,

*For Act in relation to notice
and Indorsers," sec. 437.

to indorsers of

non-payment, &c. see Art. XXLj_**Sure-

ties

As to proof of indorsement, see " Evidence," sec, 21. As to computation of time,
see sec. 258 of this title.
For Act making judgments negotiable, see Art. IH. "Action," "Yerdicts, Judgments," &c. sec. 143, this title.
As to what constitutes a sealed instrument, see " Evidence," section 29.
For Act in referencfe to post notes, see "Banks and Banking," sec, 17.
tPvule of valuation ; see next section.
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and Inf'r C'ts— Bills, ^«c.— 1800.

Specific articles
..

—Kule of

Yaluation.

—

»»

^

ry notes.^ Provided, that nothing herein contained shall prevent the
party giving any bond, note, or other writing, from restraining the
negotiability thereof, by expressing in the body thereof such intention.^

An

Act to ascertain and establish a certain and unijorm mode of calculating the 'prices of specific articles in contracts between i?idividual and individual in this State. Approved Dec. 1, 1800. Yol.

—

39.

I.

Whereas, it doth frequently happen that in the ordinary transactions
between individuals of this State, contracts are entered into for the
payment of specific articles, which contracts may have been either
verbal or written
And whereas, great difficulty and uncertainty has
trial
of such cases in Courts of Justice, in ascertainoccurred in the
ing the time from which the prices of such specific article should be
calculated for remedy whereof, and for the establishment of some
;

;

mode of estimation in future,
207.
enacted, &^c. That on every bond, note, or other inBc it ..
^
estimated
,
r
c
When due, strumcut
writmg, or verbal contract lor the payment oi negroes,
produce, stock, goods, or other specific articles, of any nature or
kind whatsoever; the price of such specific article at the time it became due, upon such^ bond, note, or other instrument in writing, or verbal contract as aforesaid, and having respect to the place, [where] made
payable according to contract, if any, shall be the sole and estabanibeat 8 Hshed rulc of Valuation
and all and every such bond, note, or othppi- cent, m%
terest.
er mstrumcut
writmg, or verbal contract, lor specmc articles as
aforesaid, shall bear interest at eight* per cent, from the time they
become due, in like manner as if given for the payment of money
simply any law to the contrary notwithstanding.
precise

va!uetot«

m

,

.

1

:

•'

m
.

.

.

.

.

.

,

;

*Legal
(1.) !i

mands

per cent; see

interest, 7

bDl of sale

title

" Interest.

not negotiable nnder this Statute

is

;

it

includes only liquidated de-

money or some article of property. 1 Kelly 75.
be negotiable, must contain negotiable words, as required by

for the pajTnent of

A note, to
Anne.

1 Kelly,

y

Statute of

236.

A note not negotiable has all of the attributes
tween the parties.

1 Kelly,

23Q.

An

and privileges of such

assignee takes

it,

subject to

all

contracts, as be-

equities.

6 Cki,

119.

Sui4

may

he brought on a note by one having no interest in

A memorandum at the foot of a note, slipwing how
change

its

character.

it.

1 Kelly, 308.

be discharged, does not

article to

be delivered

at a future date, is

not a promissory

5 Ga. 165.

A certificate of deposit, promising to pay to
negotiable.

depositor or order at a certain time,

is

7 Ga. 84.

A cotton receipt

is

not negotiable,

7 Ga. 104.

(2.)

As

(3.)

In declaring on such a paper, the yalue of the

61.

may

1 Kelly, 319.

A promise to pay for an
note.

it

to sales of notes before

and

after due, see 4 Ga. 287.
articles

should be averred.

8 Ga»
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Bills.

—

Approved
A71 Act concern'mg hills of exchange.
Vol. ly. 212.
1823.

December

19,

»

208. Whenever any bill of exchaiiffe hereafter to be drawn or ^'jve per rt
damages on
^
any dishonftred
negotiated withm this btate upon any person or persons 01 or
State, territory,^ or district of the United States,* shall be returned IJra'^-„' on a
unpaid, and shall have been duly protested for non-payment in the J^'^f o"i^'r
manner usual in cases of foreign bills of exchange, the person or siute.
persons to whom the same shall or may be payable shall be entitled
to recover, and receive of and from the drawer or drawers, or the
endorser or endorsers of such bill of exchange five per cent, damages^
over and above the principal sum for [which] said bill of exchange
shall have been drawn, together with lawful interest on the aggregate amount of such principal sum, from the time at which notice
of such protest shall have been given, and the payment of the said

,.,.,.,,,

principal

An

m
.

sum and damages

shall

have been demanded.

to reduce the damages 7/j)on hills of exchange draivn on any
heyond the limits of the United States, returned protested for
non-jjayment ; and to define more 'precisely the mode of settling the
same on the princijiles oj exchange. Approved Dec. 24, 1827. Vol.
lY. 221.

Act

jilace

—

Whereas, the damages

tom and

judicial

at present established

decision

in this

State,

upon

by commercial

cusforeign bills of ex-

change returned and protested, are much too high And whereas, a
doubt exists what is the legal mode of settlement
for remedy
;

:

whereof,
209.

Be it enacted, That on the bills of exchange drawn in this Biiis of exState after the 31st day of January next, upon any place beyond the draw^foir^
limits of the United States, which shall be returned protested for beyonrthe
^' =1"'^
non-payment, it shall be lawful for the holder or holders thereof to 5turned pror
n
recover from those liable for the payment thereof, the amount ot the t<^^i<^'i, &f-

'"''-

r'

said bill of exchange, with postages, protests, other necessary expens-

sjlaiM-eJ.v-

upon the amount of these sums from the date of the plJi'Si'S.
protest until the time of presenting the same for payment in this
State, at the rate established at the place at which the bill was payable
and also such premium upon the face of the bill and the foreign postages, protest, and necessary expenses, as good bills of ex- Premium,
change upon the same place Avhich such bill was made payable, or
[are] worth, at the time and place of its demand in this State but if
such bills are then and there at a discount, the holder shall deduct
such discount upon and from the items of principal, foreign postage,
es,

and

interest

;

;

protest anil necessary expenses.

Extended
(1.)

to all bills

;

see next

two Acts.

Promissory notes payable out of the State,'and indorsed, are within the

this Act.

66

3 KeUi/,Z75.

spirit

of
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and Inf'r C'ts— Bills, 4^^.— 1839-'50.

Drawer's residence immaterial
damages,

be lawful for the holder of such bill of
exchange, so returned protested as aforesaid, also to claim and receive from the person or persons liable therefor, damages at the rate
of ten per cent, upon the amount for which the said bill was drawn.
It sliail be lawful for the holder or holders of such
211. Sec. III.
.

and interest

—Holidays —Days of Grace.

210. Sec.

II.

It shall

returned protested as aforesaid, to recover the legal interfrom the time of presentment for settleuntil
paid,
upon
the
sum
or sums to which he would be enment
titled by the before mentioned mode of settlement.
bill or bills

est established in this State,

An

Act to alter and amend an Act cojicerning hills of exchange, passAssented to Dec. 21, 1839.
ed on the nineteenth December^ 1823.

—

Pam.
Kxtftnded to
SbiJ'out^ of
Lxe state,

59.

212. Sec.
be,

and they

(jrg^^^yj-^

Be

I.

are

^jj^ ^]-.jg

it

enacted,

That

hereby extended

gtatc,) upou, or

all

to all

the provisions of said Act,
bills of exchange hereafter

made payable

[at,]

any place within

the United States, out of this State, vv^ithout reference to the residence of the drawer or acceptor.

An

Act

to

designate the Holidays

to

he observed in the acceptance

and

payment of

bills of exdiange and promissory notes, and to disallow the three days, commonly called the three days of grace, on all

sight drafts or bills of exchange
ed Feb. 8, 1850. Pam. 279.
Holidays not
to be counted.

3 days of
^

lowed on

'

sjgiit drafts.

drawn payable at sight.

— xlpprov-

Be it enacted, TliSit the following days, namely:
213. Sec. I.
the first day of January, commonly called New Year's dsLj, the fourth
day of July, the twenty-fifth day of December, commonly -called
Christmas day, and any day appointed or recommended by the Governor of the State of Georgia, Mayor of any City, or other municipal authority in said State, or the President of the United States, as
a day of fast or thanksgiving, shall for all purposes whatsoever as regards the presenting for payment or acceptance, and of protesting
and giving notice of the dishonor of any bill or bills of exchange,
bank check or checks, and promissory note or notes, made after the
passing of this Act, be treated and considered as is the first day of
the week, commonly called Sunday.
214. Sec. II. Thrco days, commonly called the three days of grace,
shall not be allowed upon any sight drafts or bills of exchange drawji
^r^j^]^iQ ^-^ siglit, after the passage of this Act; but the same shall
be payable on presentation thereof, subject to the provisions of the
first section of this Act.
All laws and parts of laws militating against this Act, be,
Sec. 3.
and the same are hereby repealed.
In 1839 an Act was passed rendering it penal for certain banks to sell exchange
more than a specified rate. It was repealed in 1840, and both are omitted.

at

JUDICIARY.— Sup'r and Inf'r Cts—-Certiorari, ^c.-— 1799-lSll.
Certiorari, Injunction,

Ne

Exeat, &c.

— Certiorari to

CEHTIOF.APJ, INJUNCTION,

Y,

Sec. 215. Certiorari to Infr Court.
" 216. Costs and Security on Certiorari.
*'
217. Certificate tlicreof.
<'
218. Costs and security for Injunction.
" 219. Surety ^justifying.
"
220. Granting out of circuit.
« 221. Service on non-resident.
«*
222, Disposition of Injunction.
« 223. Second Injunction.
« 224. .Ne Exeat for debts not due.
« 225. Co-obligor surety.
« 226. Running Orphans' property.
" 227. Discharge oi defendant.
" 228. Disposition of property.

feec.

NE EXEAT,
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Iirterior (Jourt.

&c.*

229. Eepealing 5th sec. Ac" of 1811.
Discharge of defendancs.
231. Judge interested.
232. Ilemaindermen; Ne Exeat.
Security.
233.
234. Certiorari in six months.
no 5 Injunction at discretion.
2:^0.

—

New

—

236. Second Injunction.
1^37. Certiorari by pauper.
238. Proceedings to Certiorari.
239. Supersedeas.
240 Judgment Superior Court.
241. Injunctions by pauper.

—

Judiciary Act 1799.

Yol.

I.

292.

215. Sec. LIV.
Where either party in any cause in any Inferior ^xcept^r.s
Court shall take exceptions to any proceedings in aiw case affecting fore'Ji'e"^«the real merits of such cause, the party making the same shall offer by'^ocrtioSi!
such exceptions in writing, which shall be signed by himself or his
attorney and if the same shall be overruled by the Court, it shall and
may be lawful for such party, on giving twenty days' notice to the
opposite party or his attorney, to apply to one of the Judges of the
Superior Court, and if such Judge shall deem the said exceptions to
be sufiicient, he shall forthwith issue a v/rit of certiorari,^ directed to
the Clerk of such Inferior Court, requiring him to certify and send up
to the next Superior Court, to be held in the said County, all the proceedings in the said cause, and at the term of the Superior Court to
which such proceedings shall be certified, the said Superior Court
shall determine thereon, and order the proceedings to be dismissed, or
return the same to the said Inferior Court with order to proceed in the
;

said cause.

An

Act

10

regulate the granting Certiorarles

>SWe.—Approved Dec.

16, 1811.

and Injunctions

in

this

Yol. III. 133.

From and after the passing of this Act, it shall not No certj>rp.ri
216. Sec. I.
be lawful for any Judge of the Superior Court of this State to sane- ed uulesr"
tion or grant any certiorari, unless the person or persons aggrieved and pawfaml reapplying for the same, shall have previously ])aid all costs which may '^""^^ ^'^'^^'
have accrued on the trial below, and have given to the Magistrate or
*For reference
als

to

"

Act requirmg the Judge

For Act in reference

to sanction

by Judge,

to -write out his decision, see "

New

Tri-

see Art. II. "Jurisdictioji, Equity," sec. G3

tais title.

[1.1

This writ

In

lies to

a decision on rule vs. Sheriff, for a contempt in not paying over money.

cases of contempt. Query ? 230.
In cases lying in discretion, the Infr Com-t will be controlled only where a fixed rule
governing that discretion applies, unless in cases of arbitrary abuse of it. 5 Ga. 523.

2

Kellj/, 22.

all

for

JUDICIARY.— Sup'r and Inf'r C'ts— Certiorari, ^v.— 1811.
Costs and security — Injimction— On non-resident — Second Injunction,
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Magistrates, or Justices of the Inferior Court, or Clerk of the Inferior Court, as the cas6 may happen, good and sufficient security for
the eventual condemnation money, or any future costs which may

accrue.^
217. Sec. II. The person applying for said certiorari shall prod^ice
to the Judge authorized to grant the same, a certificate, from the
shall beV^^^^^
Magistrate or Magistrates, or Justices of the Inferior Court who tried
j^e.^''
the case, or Clerk of the Inferior Court, whose duty it shall be to give
said certificate, informing said Judge that the costs have been paid,
and security given in terms of this Act.f
Noinjunc218. Sec. III. No injunction shall be sanctioned or granted by
tion to issue
-^t
r
en
r^
r
-ii
unless co^ts auy Judgc 01 the Superior Courts oi this btate, until the party re~
^n"y giv. quiring the same shall have previously given to the party against
c^^mficate

t

i

•

c>i

whom

®°'

such injunction is to operate, by application to the Clerk of
the Superior Court for that purpose, a bond with good and ample security for the eventual condemnation money^ together with all future
costs
which said bond shall be lodged in said Clerk's office, subject
to the order of the Court, and have paid all costs which may have
accrued in the case, the subject of the injunction. J
surety
The
219. Sec. IV.
Where auy doubt ariscs as to the sufficiency of
^tfedto^u^'the security tendered to any of the persons, authorized by this Act to
^^^'
take the same, the party so authorized to take the said security, may
compel the party to justify upon oath, and such justification upon oath
shall amount to such sufficiency as to exonerate the party taking the
security, from any liability.
NoJud?eto
220. Sec. V.
No Judge of the Superior Court shall grant or sanc;

any

injunction out of his judicial district, unless
any of the other districts, or the Judge
thcrcof be SO iudisposed, or be absent therefrom, so that the business
of granting certioraries and injunctions cannot be speedily done.
[Proviso repealed by Act of 1821, sec. 229.]
221. Sec. VI.
Ill all cases of bills of injunction, where the defcndaut or defendants reside out of the State, a service on the attorJ^ey of the plaintiff in the original action, and a publication of a six

iurcn/is^*^

tion

foSfin ce"'

there shall be a vacancy in

tain cases,

senicpof
wiere

the

resid"?out
of the State.

certiorari<§> or

j-pjg^ obtaiiicd from the Judge granting the injunction, shall
be deemed a sufficient service.
j-jp^Q,.^j-^g5

||

222. Sec. VII.
All bills of injunctioii ^ranted by
the Superior
j
x
Court, or any of them, or which may hereafter be granted, shall stand
and be considered as open for argument and amendment, at the first
^he^fii-^t
tenn.
term of the Superior Court which may be holden after the passing of
this Act, in and for the County where the suit originated, or the first
And shall be term after the granting such bill of injunction
and in all cases of
atThrsec- Injuiiction, they shall be disposed of, and a decision made at the secInjunctions
itiav bo argtjodor

<~j

;

ond tenn.

*But see Act of 1842, Sec. 237. Must be applied for in six montlis. See Act of
1838, sec. 234.
fSee Act of 1850 dispensing with th.e granting of certioraries by the Judge, sec. 238.
JButsee Act of 1850, sec, 235.
^liepealed as to certioraries, by Act of 1821, sec. 229, and see Act of 1850, sec, 238.
^As to publication, see Art. II. "' Equity Jurisdiction," sec, 65.
[1]

The "eventual condemnation money,"

the Court, and that decree

is

is

the amount ultimately fixed by the decree of

the only legal evidence of the amount,

1 Kelly, 72.

—
JUDICIARY.— Sup'r
Second Injunction

and Inf'r C'ts— Certiorari, c^v.— 1813.
Ne Exeat on demands "not due

— Co-obligors.

ond term^ of said Court, held in and for the County where such
originated, any law to the contrary notwithstanding.

suit

The dilatory practice of granting bills of injunc223. Sec. Vlll.
tion a second time, after the dissolution of the first bill or bills, shall
not be admissible or allowed of in any case or cases whatever.*^

Aa
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jecond
j^j^i

junction

Act to authorize the Judges nf the Superior Courts to grant writs of
Approved December 6,
ne exeat in certain cases therein mentioned.
1813.
Vol. m. 530.

gSnted!

•

—

Whereas, great evils have existed and do yet exist in this State,
consequence of the law of England regulating writs of ne exeat
not having provided for cases where the demand set forth by the
complainant is not due; and whereas^ no provision is made for cases
of joint obligors or joint and several obligors, Vvdien a part of them
remove, or are about removing without the jurisdictional limits of
this State, without making satisfaction to the obligee or to the other
in

obligor or obligors, by reason whereof, the payment of the debt devolves on the obligor or obligors who remain within the State, and
that too without the possibility of compelling the obligors or obligor
removing, to pa^^ or secure the payment of their proportionable part
to the obligee or the complaining obligors.
For remedy Avhereof,
224. Sec. I. Beit enacted, <^*c. That from and after the passage of Judges may
this Act, the Judges of the Superior Courts shall, and they are here- ofn^rrfJi'Si
by authorized to grant writs of ne exeat as well in cases where the due'in'cer-*^^
debt or demand is not actually due, but exists fairly and bona fide in ^^i" ^^**expectancy at the time of making application, as in cases where the
demand is due f and all the proceedings shall be as heretofore practised in this State, in restraining the person and property of the defendant until he secures to the complainant the payment of the demand, or shows good cause to the Court why he should not pay the
isame
all other proceedings to be in the same way as practised under this writ in other cases.f
225. Sec. II.
In case of joint or joint and several obligors, if any J'^c exeat \n
one or more of them are about to remove without the jurisdictional obligors.
limits of this State, and are carrying off their property, leaving one
or more fellow-obligors bound with them for the payment of any
debt, penalty, or for the delivery of property at a certain time, which
time has not arrived at the time of such removal, such obligor or obligors who remain, shall have the benefit of the writ of ne exeat to
compel the removing obligor to secure the payment of his part of the
debt, penalty, or of the delivery of the property
and also in cases
of security, the security shall have all the benefit of the writ of ne
^

—

;

*May be granted in certain cases. See Act of 1842, sec. 236.
IDefendant, how discharged see Act 1830, sec. 230.
;

(1)

After the parties are served and the cause set

(2)

As

(3.)

to dissolution of injunction, see 1 Kelly, 9.

May be

down

for a hearing.

3 lb. 43-5.

3 Kelly ^ 117,

6 Ga. 220,423.

granted at instance of wife suing for alimony, 8 Ga. 295.
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JUDICIARY.— Sup'r and Int'ii C'Ts-^Certiorari,
Orphans' property

c^v.— 1814-'21.

—Discliarge of defendant.

exeat agaliist his prinoipal or fellow-security, where the obligation or
pSdpaior debt is iiot vot duo, and the principal or either of the securities are
co-surety,
q^q.j^ removing without the State
Provided nevertheless, that in
all cases arising under this Act, the party complairiing shall pursue
tLtiflsecnrity

:

the legal form and course of law as heretofore practised in this State
anything herein contained to the contrary nothwithstandmg.

—

A'l Act to authorize the several Court

remedies in certain cases,
ty

in this State,

226. Sec.

Rem-sdy

6f*c.

—

Whcrc any person

I.

of Equity inthis State

to

grant

and to regulate the Courts of Law and EquiApproved Nov, 23, 1814. Vol. Ill, 39.
or persons has or shall

run out

of this State the property of a deceased person or persons, to the inpiS?prVJ'^'-y ^^ •'-^® orphans of said deceased, or to the injury of the next of
S*s"ruir^'

kin entitled to the same, it shall and may be lawful for the Judges of
the several Courts of Equity in this State, upon application and the
facts being stated on oath made to the truth thereof, and also the
property being described, and its value sworn to by the person or
persons entitled to said estate, his, her, or their agent or attorney, to
give the party a remedy, either by arresting the defendant or taking
his property, or both, as the Court in its discretion shall deem necesProvided always, that the Judge granting the
sary and proper.
same shall take good security of the party, his, her, or their agent
or attorney, in double the amount sworn, to make good all costs and
damages the defendant shall sustain, ii the plaintiff shall discontinue
or be cast in said suit.
Defenfiant
227, Sec, II.
The defendant if arrested, and his property also if
pert/may be taken, shall be discharged and returned to him on his giving good
on gh¥if|se- security to perform the order and decree of the Court.*
If the defendant fails, or neglects, or refuses to
228. Sec. III.
If h?faii3,
§^^'^ such security, the Court may make such disposition of the propKat^-'iTdi?
«'^t^-

cration of
XhQ Court.

ertv as in
.

T

ties

its

discretion
.

1

on both

it

shall

deem most

advantaoreous to the par-

1

sides.

An

Act to repeal so much of the fifth section of an Act passed on
the 16th Dec. 1811, entitled ^' an Act to regulate the granting of
Certioraries and Injunctions in this State,'' so far as relates to
Vol, IV. 206.
Assented to Dec. 21, 1821,
Certioraries.
"^

—

229, Whereas, much inconvenience has resulted in practice and
frequently great injustice has been done to parties litigant in the several Justices' Courts of this State, from the provisions of the said
5th section in remedy whereof,
Be it enacted, 6^'c. That so much of the 5th section of an Act
5 3-c. Ac4 of
edas'^toS- passed Oil thc 16th day of December, in the year 1811, as relates to
;

tjoraries,

certiorarles, be,

*SeeActof

and

the' same is

hereby repealed.

1830, sec. 232.
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An Act

-

'

to

prescribe the

amend

to

and Inf'r C'ts— Certiorari,

.

Judge Interested

(^c— 1830.
-—

— Remainder men, &c.

mode of proceeding wider writs ofne

the laivs regulating the gra'iiting of writs

Judges of the Superior Courts of this State.
Pain. 125.
1830.

the

exeat,

of injunction,

—Approved Dec.

527
—

'

•

m*'

and
by
22,

230. In all cases where persons may be hereafter arrested by vir- pefendants
tue of writs of 7ie exeat, they shall be discharged on their giving Iw^dit^''
bond, with good and sufficient security, either that they will not de- *^^^'"s«^
part this State, or for the payment of the eventual condemnation

money. ^
231. Sec.
Circuit

and

may

shall

II.

In

all

be a party to such

make an

when the Judge of any where the
when the complainant will Jere^s^d/any

cases in Equity,
suit, or

affidavit, that the

Judge of the Circuit where the

may'^sanli'^

cause is pending, or to be instituted, is interested in the subject mat-ti<^»^^"=^»'^'^
ter of such cause in Equity, it shall and may be lawful, for any
Judge of the Superior Courts of this State, to sanction such bills in
Equity and grant such writs of injunction, and others as may be according to law, to effect the object of such bills.

An

Act to authorize the issuing of writs of ne exeat, at the instance
of persons claiming personal property, in remainder and reversion,
and to preserve the rights of such persons, Approved Dec. 23,
1830.
Pam. 126.

—

232.

Court of

and may be lawful, for any Judge of the Superior Remainder
on application to him by bill, at the instance of J'ersio^^'o/
persons, claiming personal property, in remainder and
^rJ^ert

It shall

this State,

any person, or
reversion, to grant a writ of ne exeat, or other sufficient process^ to"i'»yhave a
restrain the person or persons having the control or possession of proper'oatii
such property, from removing the same beyond the limits of this"'*'^^
or to give good and sufficient security, residing in the CounState
ty, to the party claiming, in a sufficient penalty to be fixed by such
Judge, that the property shall be subject, and accessible to the demand of the person, or persons, entitled thereto, in the County wherein such property may be at the time of issuing of such writ
Provided, that the person or persons, or one of them, suing for the benefit of such writ, shall make affidavit of his, her, or their right to,
and of the value of the property in question and that he, she, or
they, entertain serious apprehensions, that the property will be removed beyond the limits of this State, and that his, her, or their
rights, will be impaired, unless a remedy be aff'orded for the preser;

:

;

vation thereof.
233. Sec. II.
The Superior Court shall at the the term to which New bond
such writ and bond may be returnable, and at any subsequent term, JJ^uircd^Jn'
on exceptions to the sufficiency of the bond, or of the security, or ^^^^"^son a representation on oath, that the securities »or some of them, have
removed, or are about to remove, from the County, determine there(1.)'

See 8 Ga, Bep. 299,

(2.)_See 8 Ga. Eep, 374.
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JUDICIARY.— Sup'r and Inf'r C'ts— Certiorari, (^v.— 1838-^4:2.
Certiorari within 6 months — Second Injunction—Paupers — Payment of costs.
may

new bond, or additional seproperty in controversy and may
pursue such course therein, and in the matter of said bill, as to jusand

on,

in

its

discretion, require a

curity, for the preservation of the

tice

may seem

;

proper.

An

Act supplementary to an Act entitled an Act to regulate the granting of Certioraries and Injunctions in this State, passed Dec. 4,
1811.— Assented to 29th Dec. 1838. Pam. 54.

234. Sec. I.
Bc it cnactcd, That from and immediately after the
Vrtmted^J-^ passiug of this Act, it shall not be lawful for any Judge of the Suler BIX mo's.
pgj,^^^, Court to sauctiou or grant any writ of certiorari under the
provisions of the above recited Act, unless such writ of certiorajH
shall be applied for within the term of six months next after the
case has been determined in the Court below.*
All laws and parts of laws that militate against this Act,
Sec. II.
be, and the same are hereby repealed.
Certiorari

An

Act to amend an Act to regulate the granting of Certioraries and
Injunctions in tJiis State^ passed Dec. 16th, 1811.
Assented to
27th Dec. 1842. Pam. 38.

Injunctions "!

—

235. Sec.

I.

Bc

it

e?iactcd,

That from and

after the passing of

dSJtk.rof this Act, the third section of the above recited Act, be so altered and
liie Judge,
amended as to authorize the Judges of the Superior Courts of this
State, to grant injunctions

upon such security and under such terms

as in their discretion such case
gecond may
be granted.
^'

may

require,

It shall bc lawful for a second injunction to be
236. Sec. II.
granted in certain cases, where a previous injunction may have been
dismissed, for cause not connected with the merits of the case, and
when the Judge to whom the application may be made, shall be satisfied that a second injunction should issue.
Sec III. All laws and parts of laws militating against this Act,
be, and the same are hereby repealed.

An

Act

to

enable parties plaintiff's or defefidants,

in

appeal loithout paying Costs,

and

this State, to

i^*c.

any Court of
also

to

enable

parties in Justices'' Courts in this State to obtain Certioraries without

paying Cost or giving Security, on certain
Pam.
ecZ.-Assentedto Dec. 27,1842.

conditions herein meiition13.

[As to Appeals, see Art. III. *' Action ;" subdivision ^' Verdict, " (fee. sec. 150 of this title.]
lu all cascs hereinafter determined, lu any of the
^37. Sec. II.
Pauper may
of
this State, on the appeal, and the party Ccj^st shall
Courts
J^^stices'
^'''rai^ with
out paying
be dissatisfied with the decision, if such party will make an affidaSec.

I.

See Act of 1850, dispensing

mththe

sanction of the

Jud^,

sec, £38.

JUDICIARY.— Sup'r

and Inf'r G'T^—Cerf.wrari,

Certioraries to Justices' Courts

^c— 1818.
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— Supersedeas.

he or she is advised and believes that he or she
has good cause for certioraring the same to the Superior Court, and
that owing to his or her poverty, he or she is unable to pay the cost
and give security as required by law, such affidavit shall in every
respect answer instead of the certificate of the presiding Justice,
that the cost has been paid and security given as now required by
law; and the Judges of the Superior Courts respectively, shall grant
writs of certiorari on the production of such affidavits, if sufficient
cause be shown in the petition and affidavit, any law, rsage or custom, to the contrary notwithstanding.*
vit in writing, that

An

aQUcnd the several Laws of this State in relation to Writs
Pam. 269.
k^])iOYed Feb. 21, 1850.
Certiorari.—
of

Act

to

238. Sec.

Be

I.

it

enacted^

That from and

any of the

after the passage of ProceerHngs

Courts of this State, ceruirlS to
with the judgment of Jo^J'^^^
heretofore
for
said
party so dissatified
lawful
as
said Court, it shall be
to apply for and obtain a certiorari on complying with the requisiProvided always, that the petitions heretofore prescribed by law
tion for certiorari shall not be to the Judge of the Superior Court,
but to the Supsrior Court, and on being filed in the office of the
Clerk of the Superior Court, it shall be his duty to issue the writ
directed to the Justices of the Peace of the district where the decision complained of was made, directing them to certify and send
up the proceedings in the case to the next Superior Courts and in
case the next Superior Court shall sit within twenty days after the ^'^^^en m^
issuing of said writ, then the said writ shall be returnable to the
next succeeding Court; which said writ shall be served on one of the served
said Justices by the party applying for the certiorari, by the Sheriff,
Deputy or any Constable, at least fifteen days previous to the Court
to which the return is to be made
and it shall be the duty of the
Clerk of the Superior Court to place the case on the certiorari docket, which said docket the Judge of the Superior Court shall take
up and dispose of in its order, under such rules, regulations and restrictions as are now prescribed by law for disposing of certiorari
this Act,

when

in all cases in

either of the parties shall be

Justices'

dissatisfied

:

;

cases.

That the writs of certiorari granted in each case supersedeas,
239. Sec. II.
under the provisions of the above section, shall operate as a supersedeas of the judgment in the Justices' Court until the final hearing
in the Superior Court.
240. Sec. III.
In all cases when the error committed by
said £"^f^,"* *^
^
feuj) r Court.
-.
^
Justices' Court is an error in law, which must final ly go\^^rn the
case, and in all other cases when the Judge of the Superior Court
shall be satisfied there is no question of fact involved which makes
it necessary to send the case back for a new hearing in the Justices'
Court, then it shall be the duty of said Judge to make a final decis.

See also
67

.

.

as to Injunctions, sec. 241.

,

JUDICIARY.— Sup'r
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-

ll!

i

'

.

Injunctions
,1.1

and Inf'r C'Ts—Citizevship—lSSS-'iO,

.11.

by paupers
—

and Residence —What constitutes residence.
— Citizenship
—
--

ion on said case without sending

it

back

---..-..

-

to the Justices'

.

.

^

Court with

instructions as heretofore.
Sec. IV. All laws and parts of laws militating against this Act,
bC; and the same are hereby repealed.

An

fnjunctlans
in favor of

paupers

Act

to

authorize the graiiting Injundioiis in certain cascs.^^
Approved Feb. 8, 1850. Pam. 271.

Be it enacted, That from and after the passage of
I.
Judges of the Superior Courts be authorized and empowered to grant writs of injunction without the security now required by law Provided, the party applying for the same will first
make an affidavit that from his or their poverty they are unable to
give such security.
241.

Sec

this Act, the

:

ART.

YI.

CITIZENSHIP

Sec. 242. Residence ; how determLned.
**
243. Citizenship ; jurisdiction.
" 244. Petition, Process, &c.

An

AXD RESIDENCE.*

Sec. 245. Parties.
••
246. Trial; Appeal.
" 247. DisqualiUcation.

Act to more fully define the legal residence of Citizeiis and In-'
Assented to Nov. 29, 1838. Pam. 203.
habitants of this State.

—

Whereas, no small degree of embaiTassment has arisen, and is
from the indefinite manner in which the place of
residence of citizens and inhabitants of this State is defined by
law for remedy whereof,
242. Sec. I.
Be it enacted, That from and after the passage of
this Act, the place where the family of any person shall permanently reside, in this State, and the place where any person having no
family, shall generally lodge, shall be held and considered as the
most notorious place of abode of such person or persons respeclikely to arise,

;

Residence,

hew

deter-

mined.

]

tively.^

An

Act

to

point out the tribunal and mode for the trial of questions

oj Citizenship in certain cases,

dence in the sa7ne.\
supMf Court

^^
tt?nr"''

243.

Sec

I.

Be

—
it

and

declare ivhat shall be eviAssented to Dec. 19, 1840. Pam. 32.
enacted.

to

That from and

the passage

after

of this Act, the several Superior Courts of this State shall have ju* See

title

"Foreigners," for disabilities of persons residing

than three years for purposes of education.

Also as

to rights

out of the State more

and

eigners generally.
For Acts in relation to suits by persons of color for freedom, see
rols and Free Persons of Color," sec. 155, et seq.

CI.)

disabilities
title

'Even though boarding and doing business in another County.

of for-

" Slaves, Pat-

2 KcUt/, 171.

JUDICIARY.— Sup'r
Tribunal and
risdictioii

trial

and Inp'r C'ts— Claims, (^c.-~1840.

of question of Citizenship

531

— Claims a«d Forthcoming Bonds.

over questions of citizenship which

may arise

in cases here-

inafter provided.

244. Sec.

zen

It shall

II.

and

may be lawful

for

any

white

citi- Peutioa.

of a civil nature,

to file his petition in said Court, as in suits

who may claim

free

rights and priviagainst any person
leges of a free white citizen of this State, in which he shall distinctly
allege that such person so claiming to exercise and enjoy the rights Aaegatjon.:
and privileges aforesaid, is of mixed blood, and not a free white
to which the Clerk of said Court shall annex a process, and a Process,
citizen
to exercise the

;

copy thereof be served on the defendant, in the manner as now provi- service.
ded for in cases on the Common Law side of said Court Provided^
that before filing such petition, the person filing the same shall
:

make

oath that the facts set forth in

it

are true according to his or her

oath.

belief or knowledge.

At any time any suits may hereafter be pending Parties,
245. Sec. III.
under the authority of this Act, it shall be lawful for any person to
make him or herself a party to it, and prosecute the same, subject
to all the liabilities as though he or she had commenced such suit.
All suits instituted as herein provided, shall be tried Trial hcfor®
246. Sec. IV.
*'"'^*
by a special Jury, at the first term of the Court to which the same ^^"^'^
may be returnable, unless continued according to the rules and pracand that final judgment shall not be rendered,
tice of said Court
either for or against the defendant, until there shall be two concurring Twoconcur""^^®^ ^^
verdicts, as incases of divorce, according to the laws now in force
and the final judgment so rendered, shall be deemed and held in all
the Courts of this State as conclusive upon the rights and privileges of said defendant.
On the trial of any suit hereafter to be instituted Third
247. Sec. Y.
of
this Act, it shall be lawful for the plaintiff to aKl, 7t^
authority
by the
prove that the defendani is descended from, and stands in the third de- ofAfrfcin
gree or generation to him or her who was or is not a free white citi- ^J.^'^^'^^ '^^
zen of this State, or of any other State whose Constitution and Laws
tolerate involuntary slavery, or that said defendant has one-eighth of
Negro or African blood in his or her veins.
;

;

ART.
Sec. 248.

•

2ii).

VII.

CLAIMS*

Forthcoming Bonds.
Claim Oath Bond
;

;

Sec. 253.
;

Burden

proof.

"
«'

250. Withdrawal; Appeal.
Whore.
251. Trial; AVhen
252. Damages, how assessed.
;

"

AND FORTHCOMING BONDS.
of

25-1.

"
"
"

Forthcoming Bonds.
Rights of

plaintilis.

255. Makuig parties.
256. Claim by agent or attorney.
257. Forthcoming Bonds.

For

Acts in relation to claims at executor's and administrator's sales, see tMh'^Ex-ecutors, Administrators," &c. sees. 87, 88.
In relation to claims to estrays levied on. see title •' Estrays," sees. 25, 28.
In relation to claims to property attached, see title " Attachment and Garaiishment,"
sees. 5, 6, 31, 32, 47,51.
In relation to claims to

property where a lien is sought to be enforced, see Art. XIY,
" Lien," sec. 324.
In relation to claims by one partner, see Art. XIX. "Partners," &c. sec. 425.
In relation to claims to property levied on by tax fi.fa. see '' Tax," sees. 45, 97.
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532

Forthcoming Bond

An

Act

rities

1811.

and Inf'r C't^— Claims,

— Absignmeiit— Interposition and

^v.— 1811-'21.

trial of a

Claim.

Co?'oners, SIw7'iff's and Constables to receive secuon certain occasions therein expressed. Approved Dec. 16,

to coTiipel

—

Vol. in.

139.

where a levy is made on property wliich
is claimed by a third person, and good and sufficient security is tentimes the
dered
by the party claiming the same, it shall be the duty of such Sher^t^Qbtf
iff, Constable or Coroner, to take security for treble* the amount of the
debt on which such execution is founded, for delivery of the pro}>
Forthcoming

248. Sec.

I.

In

all

cascs

erty so levied on, at the time of sale, (Provided, the property so levied

and the

pro-

with the

Bond

assign

pflLuff.'^^

on should be found subject to such execution,^) then and in that case,
it shall be the duty of the Sheriff, Coroner or Constable, to leave the
same in the possession of such claimant, and in case the said claimant
or security shall fail to deliver the property at the time and pla.ce of
salc agreeably to such bond, it shall be the duty of the officer taking
the same to transfer such bond to the plaintiff in execution,* and said
bond shall be recoverable in any Court of Law cr Equity in this
State, having cognizance thereof.

An

Act to alter and amend so much of the thirty- second section cf the
Judiciary, passed the 16th of February, 1799,+ a5 respects Ciaims
oj Property in the Superior and Inferior Courts of this State,—
This Act passed Dec. 15, 1821. Vol. IV. 207.

Prjambie.

'

Whereas, various constructions have been given

in the different

Courts of this State, as it regards claims of propert^^ which tend to
the manifest injury of the community, and frequent] y produced not
only injustice to the plaintiffs in execution, but evidently to oppiess
and harrass them by delays of justice
249. Sec. I.
Be it therefore e?iacted, That when any Sheriif or
ciajraant
shall
Coroner
levy
an execution^, on property claimed by any person
S\oThe^
party to said execution, such person^ shall make oath to Efad
SThc^oiTi- ^^^ ^
cer shall
prouertv, and it shall be the duty of such Sheriff or Coroner to post-~
postpone
r
t
sale.
If it pone the sale or luture execution
of the judgment, until the next
term of the Court from whence said execution issued Provided,
prp'e'Vty,
but
returned to tlic Said executiou is or should be levied on personal property
should said execution be levied on real property, and the same should
vTie?o"th?
land lies.
\^q claimed in manner aforesaid, then and in that case, it shall be the
Cinini tried
at first term, duty of the officcr making the levy upon real property to report the
ciifcause.' samc, together with the execution and claim, to the next term of the
Superior Court of the County in which the land so levied on shall
;

11

r-

-i

i

^

:

;

*By Act of 1841, ses 257, bond must he in double tlie value of the propertj", and payable to the piaiiitiff.
fThis section being entirely superseded, is omitted.
JWheie Justices' Convtji.fa. is levied on slaves, see next Act, sec. 251.
§His agent or attorney ; Act of 1839, sec. 253.
(1.) In.

mand

an action on a forthcoming bond,

it is

not necessary to prove a fcrsonal

of the property at the time and place of sale.

6

Ga, 260.

d^
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trial of a claim,

which such claim shall be reported, shall cause
the right of property to be decided on by a Jury, at the first term, unless special cause be shown to induce said Court to continue the case
Provided, the person claiming such <^Jaim bond
for one term, and no lonsrer
°
m double the
11
oil
-zi?
property, or his agent or attorney, shalJ give bond to the ohenrt or value of the
Coroner,^ as the case may be, Avith good and sufficient security, in avledoivcon^*^
sum equal to double the amount of the property leyied on, at a reasenable valuation, to be judged of by the levying officer, conditioned
to pay the plaintiff all damages which the Jury on the trial of the
lie

and the Court

;

to

:

,

.

•

1

1

1

1

*^"^'^"'^'^'

right of property

that said claim

on the

may

assess against him, in case

was made

for the purposes of delay
J
J-

J.

it
;
^

should appear
Juand every
J

Juj?
-^Q

s"'<^"»

jTiVQ

not

of the claim of property, either real or personal, shall less than lo
be sworn, in addition to the oath usually administered, to give such^'^'^*^*'"*
damages, not less than ten per cent,"^ as may seem reasonable and
just, to the plaintiff against the claimant, incase it shall be sufficiently
shown that said claim was made for delay only and it shall be lawful
for such Jury to give verdict in manner aforesaid, by virtue whereof
judgment may be entered up against such claimant and his security
or securities for the damages so assessed by the Jury, and the costs of ,j.jig^yj.^gjj
the trial of the right of property: And provided a/so, that the bur- of proof on
ror

trial

;

proof shcdl lie upon the plaintiff in execution in cases where wiicnW
the property levied on is, at the time of such levy, not in the pos- ?ouJfd Tn desession of the defendant in execution. jSpSJn.
250. Sec. II.
Whenever such claim of property may be made {^'^'^|';?^jj^^^ ^
in terms of this Act, the person claiming property levied on and re-firawnor
turned to the proper Court by said Sheriff or Coroner, shall not be uedmore
permitted to withdraw or discontinue his said claim, more than once^ wuhoi^t^conwithout consent and approbation of the plaintiff in execution, or Jf^l;^ "^p^^"*'
some person duly authorised to represent such plaintiff, but said
Court shall proceed to the trial of said claim of property in manner
aforesaid, and it shall be the dut}^ of the Jury to award damages accordingly And provided fartlier, that either party who may be dis^'J^<;^^pj^
satisfied with the verdict of said Jury, may enter his, her or their appeal to a special Jury in the Superior Court of the County where said
trial shall have been had, which appeal shall be subject to the same
rules and regulations as govern in appeals in ordinary cases.
Sec. III.
So much of said thirty-second section of the Judiciary Act of 1799, as regards claims of property, which may militate
against this Act, is hereby repealed.
ot

Gi^'ci

:

*Forthe form of oath, see
Attachment," &:c. sec. 35.
For mode of assessing the damage, see Act of 1829, sec. 252.
'•'

(1.)

The bond should be payble

to the Sheriff.

A vendor's lien cannot be set up

5 Ga. 576.
and asserted by claim to land levied on.

8 Ga.

2-58.

The claimant may rent or hire out the property claimed. 8 Ga. 354
(2.) The defendant \\\fi.fa. an incompetent viritness for claimant.
6 Ga. 365.
The plaintiff va.Ji.fa. on the trial need not produce the judgment. 6 Ga. 410.
Proof of possession of a slave of same name, age and sex, with the one levied on,
CJent to change omis.

On
Ga.

194.

(3.)

on by judgment quando, proof of possession by intestate at
and that possession never has been had by administrator, removes the onxis. 7

a claim to a negro levied

his death,

suffix

6 Ga. 410.

See 7 Ga. 495.

And

that prior to an appeal,

if

damages have been given.

8 Ga. 184.

^
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Act

Aji

and Inf'r C'ts— Claims,

—Damasee — Rule

of Assessment

to provide for the trial

Executlo7i.

—Approved

(^c— 1824-^29.

—Forthcominff

Bonds.

of Claims of Slaves levied on under
Dec. 7, 1824.
Vol. lY. 215.

where a writ of execution from a Justice's Court
ferrnV shall liavc bcen levied on one or more slaves, and a claim to such
a^dlnprc't slaves shall have been interposed according to the laws in force for
the time being, such execution and claim shall be returned to the
ty-^fr^*^°
whence cxe- ncxt term of the Superior or Inferior Court whichever may first
happen, of the County in which such execution was issued, and
shall be there tried in the same manner as other claims which by
law are or shall be returnable to those Courts respectively.^
Claim

251.

to be

Ill all

cases

fiiret

An Act

to define

the trial
this

and

mode of assessing Damages upon
the Superior and Inferior Courts in

maJce certain the

of Claims of Property in

>Sm/e.— Approved Dec. 21, 1829.

Vol. IV. 224.

252.
Whereas, doubts have been entertained whether upon the
trial of claims of property, damages should be assessed upon the
amount of the execution, or the value of the property claimed, or
upon the amount of the claim-bond for remedy whereof,
Damage? on
Be it enacicd. That from and immediately after the passage of
this
Act, upou claims of property now pending, or which may be
tobTa^sesT
*^'
hereafter pending in the Superior or Inferior Courts of this State,
where damages shall be found by [the] Jury, the said damages shall
be assessed upon the whole amount then due upon the execution
Proviso,
levied
Provided, the value of the property in dispute exceeds
the amount of said execution; and upon the value of the property claimed when the same is less than the amount of the execution levied; any law, usage or custom to the contrary notwithstand;

:

ing.

An

make

valid the Bonds taken by the Sheriffs oj this StaiCy
and their Deputies, Coroners and Constaljles from dejendants in
execution, for the delivery ofproperty levied on by them.
Approved Dec. 21, 1829. Vol. IV. 409.

Act

to

—

253.
From and after the passing of this Act, all bonds taken by
or Constacra"ed vaiic', the Shcriifs of this State, or their Deputies, or Coroners,
property
from
of
defendants
execution,
for
the
delivery
on
iu
cJveTableTa^^^Sj
law, &;c.
the day of sale or at any other time, vx^hich they may have levied on
by virtue of any^. fa. or other legal process from any Court, be,
and the same are hereby declared to be good and valid in Law, and
recoverable in any Court in this State having jurisdiction thereof.
Forthcoming

(1.) To prove payment of i\ie Ji. fa.
The claimant may always prove it.

person.

lb.

it

lb.

must

He

"be

to plaintiff ox his assi^ee.

cannot show paramount

title

8 Ga. 656.

He may show

the mortgage and judgment fraudulent and void.

7

<?a. 877.

6 Ga. 575.
in a third

»,
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254. Sec. II.
The bonds taken in conformity with the first sec- Not to prejution of this Act shall in no case prejndice or affect the rights of rights of tiic
plaintiffs in execution, but shall relate to and have effect alone be- exewltkm.'"
tween the Sheriffs, their Deputies, the Coroners, and the Constables,
and defendants by whom given
and the Sheriff shall in [no]
case excuse himself for not having made the money on any execution by having taken such bond, but shall be liable to be ruled as
now prescribed by law.*
;

An Act

to

ame?id the several Acts regulating Attachments in this State,

and

to

regulate 'proceedings in certain cases, ichen the plaintiff shall
Passed Dec. 29, 1836. Pam. 36.

die after rendition ofjudgment.

—

Secs. I. to T.
[See ^'Attachment and Garnishment," 46 to 51.] inaii cases
255. Sec. YI.
In all cases where any claim shall be interposed ^^^J.^™; Jjj*
for property levied on by virtue of a fieri facias, from any of the
J^^'^^iJ"'^"
Courts of this State, and pending such claim, the plaintiff shall die, last sunivit shall and may be lawful for the executor or executors, administra- SS^executki'n
*
tx)r or administrators of such deceased plaintiff, upon motion,
in the JSues'Jn
Court where such claim is pending, to be made parties, instanter, ^"Jays''^"o.
and the said case shall proceed without further delay Provided, the tj<^? ^o the
said executors or administrators, shall produce in Court, their letters
testamentary or of administration and, 'provided, they shall give to
the claimant, or his attorney, twenty days' notice of the said intended application to make such parties. And provided always, in such
cases, where there are more than one plaintiff, the cause shall proceed
in the name of the survivor, and this Act shall not be applicable, except when the last surviving plaintiff shall die while such claim is
pending.
Sec. VIL
All laws and parts of laws militating against this Act,
are hereby repealed.
:

;

An Act

to

amend

the

Claim Laws noio in force in

ted to

Dec

Be

enacted.

21, 1839.

Pam.

this State,

—Assen-

139.

A^em or
That upon the levy of any execu- Attorn6y
tion hereafter to be made, upon any property, whether real or per- may claim
sonal, it shall be lawful for any person or persons desiring to claim
the same, to do so by him, her or themselves, his, her or their agent
or attorney, in the same manner, and under the same restrictions, as

256. Sec.

I.

it

provided for the issuing of attachment.
Sec. II.
All laws and parts of laws militating against this Act
be, and the same are hereby repealed.

Qj-e

*See

sec. 257.
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Forthcoming Bondtj

An

Act

to

Be

^-c— 1823.

— Calendar Month — Coroners and Inquests.

be entitled

this State.

anp Inf'r C'ts— Coroners,

—

an Act

and atnend

alter

to

^Assented to Dec.

That

Laws of

the Clairn

li, 1841.

Pam. 128.

whether the levy
the value cfbc made under attachment or execution, the amount
of any bond
^Tp^Jabie given for the forthcoming of the property levied on shall be in doable
(0 plaintiff.
^YiQ value of such property, to be estimated by the levying officer
and all such bonds shall be made payable to the plaintiff in attachment or execution, who may sue and recover on the same, upon
Forthcoming

157.

it

euacted,

in all cases of claim,

;

breach of the condition thereof.

ART.

An Act

Month

to be

mSh^^

to alter

VIII.

COMPUTATION OF TIME.

the mode of computing ti^ne in certain ca3es.- -AsPam. 70.
sented to 28th Dec. 1838.

258. Sec. I.
Be it enacted, That from and after the passage of
this Act, in all cases whatsoever, where time is required to be computed by the month or by months, the computation shall be by the
calendar month and not by the lunar month Provided always, that
this Act shall not aifect rights or interests accrued before its passage.
:

IX.
Sec. 259.
" 2G0.
*'
261.
« 262.
««
263.
* 264,
' 265.
' 266.
" 267.

An

fn)amWe.

COllONERS AND INQUESTS.*

Coroner's oath.

m

Deaths
prisons and elsewhere.
Precept for Jury.
Execution by Bailiff.
Report to Inferior Court.

—

Juror faihng Fine,
Verdict by majority.
Duty and powers of Jury,
Process for witnesses.

Sec. 268. Return of inquest.
" 269. Evidence and witnesses.
" 270. Neglect of duty— Fine,
"
271. Bond.

"
"
•«

"

272. Fees.
273. Summons of Jury.
274. Removal of Body.
275. Fees of Phvsician,

Act concerning Coroners and Inquests.
Vol. IV.
404.

much

now

—Approved Dec.

22, 1823,

from the existing laws
on the subject of the duties and powers of Coroners
259. Be it enacted, That from and immediately after the passing
of this Act, every person who shall be elected to the office of Coroner shall, before he enters upon the execution of the duties of his
Whereas,

office,

inconvenience

is

felt

take the following oath 6r affirmation, to-wit

:

I,

A

B, Coro-

*0n inquests over slaves, fees to be paid by the mafjter see title " Fees," sec. 34.
This is not a proper subdivision under the title " Judiciary." The fact that Mr. Prince
placed it here has alone controlled the compiler.
;

Election of Coroners, sec *' County Officers," sec. 3.
For Act declaring in what newspaper he shall advertise, see Art. XVII. "

Court," sec. 388.

As to duty on

arrest of insolvent debtors, see " Insolvent Debtors," sec. 14.

Officers of
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County of

c^6-.— 1823.
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— Inquest— Jury— Precept.

do solemnly swear or affirm (as the Every percase may be,) that I will well and truly serve the State of Georgia lothooffico
in the office of Coroner of said County; that I will, to the utmost of ^han^^JJofg
my power, faithfnliy and truly execute, or cause to be executed, all t^,"e^Ju"ff,J*^
writs and precepts to me directed and which shall come to my hands, '^'^"ffic^
alid will laithiully and truly return the same, accordmg to the best Tho oath,
of my knowledge, skill, and judgment that I will in no case knowner of

tlio

,

;

ingly use or exercise the said office illegally, corruptly, or unjustly
that I will neither directly or indirectly, by any means or device, or
ujider any color or pretence whatsoever, accept, receive, take, use,
or enjoy, or consent to the accepting, using, receiving, taking, or enj-oying any fee or reward of or from any person or persons whomsoever, for the summoning, empanelling, or returning of any inquest,
;

Jury, or tales to or in any Court for this State, or between party and
party, other than such fees or rewards as are or shall be allowed by
law for the same and that I will not directly or indirectly exact or
demand any manner of fee or reward from any person or persons for
seTving, executing, or returning any writ, precept, process, execution,
or inquisition, or for any other service in my said office, other than
such fees or rewards as are or shall be allowed for the same by law,
but that I will in all cases and things touching the duties of the said
office demean myself honestly, fairly, and impartially, according to
tlie best of my knowledge, skill, and judgment.
260. Sec. II.
Every Coroner shall, upon vie^ of the body, take 7» ta&o
inquests of deaths in prisons, provided such death happened sudden- deaths in
ly or violently, and without an attending physician, unless such death Kwhore.
be attended by suspicious circumstances and of all violent, sudden, ^'^^"*^or casual deaths within his County, and the manner of such deaths.
261. Sec. III.
The Coroner as soon as he shall have notice, orsJinii mak®
be certified of any death as aforesaid, shall make out a precept di- unfi'e^ c\!n^*
rectedto any Constable of the County where the dead body is found couiftyr'^'*
or lying, requiring him to summon a Jury o[ inquest composed of
[^^^^^'J^^^^
good and lawful men from the Captain's district within which the said ">»" » -fwry
;

;

body may be reported

to lie, or from an adjoining district of said SptaiiT'^
County, if necessary, to appear before him at the time and place in wSVho
such precept mentioned and contained, which precept shall be in form uf/^^^^
follov/ing
County, towit The State of Georgia to any lawful jppearwhen
Constables of
of the said County.
You are required immedi- The fonn ot
^^^
ately, upon sight hereof, to summon
good and lawful men from
—
district, or an adjoinmg district if necessary, of the County of
to be and appear before me, A B, the Coroner of the County
aforesaid, at
in the said district of said County, on the
day of
at the house of
in the
noon of the same day,
then and there to inquire of, do, and execute all such things as, on
behalf of the State, shall be given them in charge, touching the
death of
(or a person unknown, as the case may be,) and be
you then and there to certify what you shall have done in the premfees, and further to do and execute what in behalf of the said State
shall be then and there enjoined upon you
in the said County, this
day of
r
in the year of our Lord
262. Sec IV.
The Constable to whom such precept shall be
:

:

,

''"*'**

,

,

,

,

—

:

,

.

.
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Verdict
TTie consta-

cJteh!^^'

and Inf'r C'ts— Coro7?cr.^, <^r.— 1823.

— Oath of Jury— Their powers and duty.

directed and delivered shall forthwith execute the same^ and shall
repair to the place at the time mentioned therein, and make return of
the precept, Avith his proceedings thereon, to the Coroner.*"

263. Sec. V.

orthecoro-

It sliah

be the duty of the Coroner to certify and

iSfSiu^rS return every Constable who shall neglect or refuse to execute the sertbe Inf'r c't.^j^gg
and duties, or any of them, by this Act prescribed, to the next

and for the County viiich Court, unexcuse be offered, shall set such fine upon the Constable offending as they shall think fit and reasonablCj not exceeding
Inferior Court to be held in

:

less a reasonable

fifty dollars.

A Juror

irabf^to be"

^^'^

When any

264. Sec. YI.

fail-

and

Juror shall be

summoned

as aforesaid

and in that case the said defaulting
Juror shall forfeit and pay a sum not exceeding ten dollars, to be levied by execution under the hand and seal of said Coroner, unless
such defaulting Juror shall show good and sufficient cause of excuse
within ten days after said default, to be made on oath before any
Justice of the Peace, and filed in the office of the Clerk of the Inferior Court, the merits of which excuse shall be determined by the
shall fail to attend, that then

next Inferior Court thereafter.
265. Sec. YII.
7 of the 12
The Cororner shall swear or affirm twelve of the
said
Jurors,
who
shall
appear, seven of whom shall be competent to
JiyTJtum
verdict.
retum a verdict and shall administer to the foreman of the inquest
an oath or affirmation upon view of the body, in form following
The^foreYou, as foreman of the inquest, shall diligently inquire and true preiBjuiboa
ggj-^^j^gj^|- n^ake, on behalf of the State of Georgia, how and in what
manner
or a person deceased, unknown, as the case may be,
here lying dead, came to his death, and of such other matters relating to the same as shall be lawfully required of you, according to
evidence and then shall swear or affirm, by three at a time, in orTbe Juror's dcr, the rcst of the Jurors in form following
Such oath or affirmation as the foreman of this inquest hath taken on his part, you and every of you shall well and truly observe and keep on your part,
men the
266. Sec. YIII.
Wlicu the Jurors are sworn or affirmed, as afore^
^'^rnj^the Said, the Coroner shall charge them on their oath or affii'mation to
qui?ed"o'^' declare if the death of the person, whether he or she, died by murchargethcra,
misadventure, misfortune, accident or otherwise :
(jgp manslaughter,
o
pjid to what
points.
and who, and when, and by what means, and in what manner and
and if
tent and
if by murdcr, who were principals and who were accessaries
instruwhat
with
who
were
and
by manslaughter,
the perpetrators
t'^7uo^^
prescnbed in
and so of all
strokc
wound
was
meut
the
or
in either case given
o
The investia
J T
pations they prevailing circumstances which may come by presumption.
ii
And
'by misadventure, misfortune, accident or otherwise, whether by the
act of God or man
and whether by hurt, fall, stroke, drowning, or
;

:

.

,

:

:

J

/

'

J

_7

;

;

;
j

;

any other way to inquire what persons were present at the deajth,
from whence the deceased came, and who he or she was, and his or
her parents, relations, or neighbors who were the finders of tlie
body whether killed in the same place where he or she was f Dund,
or if elsewhere, by whom and how he or she was brought from
and if
thence, and of all circumstances relating to the said death
in

;

;

;

;

*Coroner

may Bummoa the Jurj

himself, sec. 273.

-I

tm
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I

" '

he or she died in prison, whether by hard usage there or not, and if
so, how and by whom; and if he or she, put an end to his or her
own Hfe, then to inquire of the manner, means, or instrument, aad of
all circumstances concerning it.
It shall be lawful for every Coroner to issue pro- The corcner
267. Sec. IX.
cess for witnesses, commanding them to come before him to be ex- celsS'V.r*^
^'''^'"®^^®^
amined, and to declare their knowledge concerning the matter n^
question and the said Coroner shall administer to every witness an
oath or affirmation, in form following: You solemnly swear (or af- Anoathtrhc
firm) that the evidence which you shall give this inquest, on behalf t«the"wi:'
of the State, touching the deathof C. D. (or a person unknown, as"^^**^^'
the case is,) shall be the truth, the whole truth, and nothing but the
;

truth.

All Coroners shall deliver their inquisitions to the coronera to
268. Sec. X.
next Superior Courts of their respective Counties, and the said Courts inqSiJ^s'
shall proceed thereon against the offender.
f^^f,^ JJ^^^^^
Every Coroner, upon any inquisition before him in cases of
269. Sec
found, whereby any person or persons shall be indicted of murder or ire^JfiaTprt
manslaughter, or as accessary or accomplice to the said crime of mur- !JJu^,f oflhe
der, either before or after the fact, shall put in writinar the effect of evidence as
Fhall be iBaSO much of the evidence given to the Jury before him as shall be teriai, and
material
and every such Coroner is hereby authorized and requir- nc"set \^<i~
ed to bind all such by recognizance as do declare any thing material {"oltTendiPt'
to prove the said murder or manslaughter, or to prove any person or ^^'
persons accessary or accessaries, as aforesaid, to the said murder, to
appear at the next Superior Court of the County where the trial
thereof shall be, then and there to give evidence against such offender or offenders at the time of his, her, or their trial and shall certify as well as the same evidence as such recognisance or recogni°
sances in writing as he shall take,' together with the inquisition before him taken, and forward to the said Superior Court at or before
the time of the trial of the party or parties indicted.
If any Coroner be remiss, and do not take in-ACoroncr
270. Sec, XII.
^
quisition as aforesaid, or do not certify as is before directed, or shall hhf duty
offend in anything contrary to the true intent and meaning of this ^^l^be
Act, the Superior Court of the County where such offence shall be^"^'^''^*^
committed, upon due proof thereof, by examination before them,
shall for every such offence set such fine upon the said Coroner as
the said Court shall think fit and reasonable, not exceeding $500.
The said Coroner shall, before entering on the Thecomner
271. Sec XIII.
duties of his office, give bond and security as is prescribed in the ari'Iec^il'd^'
'^^''^
case of Sheriffs, in the sum of $500, except in the Counties of^"r,55f
Chatham and Richmond, where the penalty of said bonds shall be Exception.

XL

.

.

;

;

$2,000
272.

Sec XIV.

The Coroner and

Constable serving the process
each receive, in addition to the fees now prescribed by law, the
sum of fifty cents on each execution collected and that the Constable summoning the Jury shall receive the sum of one dollar.
Sec XV. All laws and parts of laws militating against this Act
be, and the same are hereby repealed.
shall

;

Fe«8.
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Jury

An

Sup'r and Inf'r C'ts

—liemoving

Body

— Fees of Physician

amend an

—

Corjjoi^ations

— 1810.

and Surgeori.— Corporations.

Act entitled an Act concerning Coroners and
Approved Feb. 21, 1850. Pam.
Inquests, passed Dec. 22d, 1823.
Act

to

—

123.
ccronormay

Simmon

'^

273. Sec. I.
Be it enacted^ That from and immediately after
^Y\Q passage of this Act, it shall be lawful for the Coroners of the several Counties of this State to summon the Jury or any part thereof
himself, if the services of a Constable cannot be conveniently obtained.

Bodym?.ybe
removed.

274. Sec.

When

2.

happen that a body lies in an inbe lawful for the Coroner to remove the

it

shall so

convenient place, it shall
body to a place more convenient to hold the inquest.
Sec. III.
All laws and parts of laws militating against this Act,
be and the same are hereby repealed.

An

compensate Physicians and Surgeons who shall be sumthe Sheriff or Coroner of the Count to make post mortem, examinations for the inforinaiion of Juries of inquest.
Approved Feb. 23d, 'lS50. Pam. 335.
Act

to

moned by

—

ii

Be it enacted, That from and after the passage of
be
lawful for every physician and surgeon who shall
iSf suJgeon
summoned by the Sheriff or Coroner of the County to make post
tl^J^^'amil'^ ^6
nations.
moitem examinations for the information of Juries of inquest, to
charge and receive from the Treasurer of the County the sums [following,] to wit For each post mortem examination, where death has
fvef? of

275. Sec.

this Act,

I.

it sliall

:

resulted from external violence, v\^here no dissection

sum

is

required,

the

often dollars for the same, where dissection is necessary, and
where no interment of the body has been made, twenty dollars; for
the same, after one or more days' of interment, thirty dollars for the
same, where any chemical analysis is required, the sum of fifty dollars,
and the expense of such analysis Provided, That the compensation
allowed in this Act shall not extend to more than one physician for
each post mortem examination.
;

;

:

ART. X. CORPORATIONS.*
Sec. 276.
'•
277.
" 278.
«•
279.
««
280.
'•
281.
«*
2S2.
,

Notice of

Suit.'

Judgment and execution.
President to furnish List.
On failure— Penalty.
Defence by Stockholder.
Affidavit of lUegality.

Remedy

— Cumulative.

*For mode of service on Corporations,
8ec.

80 of this

Sec. 283. Petition for Incorporation.
•'
28i. Powers granted.
•'
285. Limitation 14 years.
" 286. Change of Names.
" 287. Fees of Clerk.
'<
288. Extended to all CorporationB,

see Art. III.

•'

For various Acts in relation to Raikoad, Steamboat,
nies, see title "Internal Transportation," sec. 118.
For Acts in

Action," * Commencement, &c,"

title.

Turnpike and Plankroad Compa-

relation to " Joint Stock Companiea," see that title, sec.

1,

15.

*-

JUDICIARY.—Sup'r and
Service on Stocldiolders

Inf'r

C'ts— Corporations— 18il.

oil

— Judgment— Execution—Duty of Pres't— Defence — lilogality.

facilitate the collection of debts against Incorporations and
Assented to Dec. 10, 1841. Pam. 130.
the stockholders thereof.

An Act to

—

276. Sec.

I.

Be

it C7iacted,

That

it

shall

and

may

be lawful

forv/e(^kiy no.

one month after the institution of ^jfJ^^^'J
against any incorporation, joint f^'^^isainsj
Law
or
Equity
at
or
suits
suit
any
stock or manufacturing Company, to publish once a week for four shaii be ntsuccessive weeks, in some public gazette of this State, notice of the stockholdercommencement of said suit or suits, and said publication shall operate as notice to each stockholder in said incorporation, joint stock,
or manufacturing company, for the purposes hereinafter mentioned.
When notice has been given as aforesaid, and a when jndj^
277. Sec. II.
judgment or decree has been obtained against any incorporation, derS'Mo"'
joint stock or manufacturing company, where the individual or pri- fg^^ue" jk!.^
plaintiffs

or complainants, within

J^*^"^

vate property of the stockholders is bound for the payment of the «g^'"^t the
Companyj
11
r
1
-iii/^
whole or any part oi the debts oi said company, execution shall first
issue against the goods and chattels, lands and tenements of said company and upon the return thereof by the proper officer, with the upon rctum
entry '^ no corporate property to be found," endorsed thereon, that JJ^erution'^
then and in that case it shall be the duty of the Clerk or other offi-^"''V\'^'\''^**
cer, upon application oi the piaintin, his agent, or attorney, accompanied with a certificate, as hereinafter directed to be obtained, forthwith to issue an execution against each of the said stockholders (if
required) for their rateable part of the said debt and costs of suit, in
proportion to their respective shares or other liabilities under tiieir
charter of incoporation.
It shall be the duty of the president, or presiding president
278. Sec. HI.
officer, by whatever name he may be designated, upon application of S/lSth**
the plaintiif, his agent or attorney, forthwith to give a certificate i^jn-^^'^"^J|!]^^''*^^
der Oath of the names of the stockholders in said company, and '"liters and
the number of shares owned by each at the time of the rendition of cfHiir-^s^"^
^^
judgment against said company.
^^^"^^^
If upon application by the plaintiff, his agent, or upon failure
279. Sec. lY.
attorney, to the president or presiding officer as aforesaid, he shall re- fs'rJ'agaiaS
fuse to give a certificate as aforesaid, or shall abscond or conceal him- **""*
self to avoid giving the same, and oath being made by the plaintiff,
his agent or attorney, of said refusal, the Clerk or other officer is hereby required to issue execution against said president or presiding officer as aforesaid, for the amount of principal, interest and cost of said

fill

•

•

;

suit.

280. Sec. V.

company

If the president, directors, or other officers of said
defend said suit or suits, brought as

shall fail or refuse to

Jf the

com

den^d^'^laSt

any one or more of the stockholders of said company shall Ser ?naV.
lie permitted by the Court, before which said suit or suits is pending,
to plead to and defend the same, in as full and ample a manner as
said company in its corporate character could plead to and defend the

aforesaid,

same.
281. Sec. VI.

,

The defendant or defendants in execution, under
the provisions of this Act, shall be entitled to an illegality, under the
same rules, regulations and restrictions as defendants are in other cases under the existing laws of this State.

Affidavit

of

"'*'S*i*ty.j
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ilode of creating certain Corporations and changing names.

cuoij dtive.

This Statute

2S2. Sec. VII.

This remedy

^^ cumulative of the

shiill

Common Law

;

be understood and construed
and that all laws and pai'ts of

laws militating against the same, and this construction thereof, be,
and the same are hereby repealed.

An,

Ad

to iioint

manner of creating certain Corporatiojis* to
and privileges and to provide a mode of changing
Assented to Dec. 28, 1843. Pam. 108.
individuals.
out the

defjie their rights

names

oj

283. Sec.

I.

the

Petition to

—

Beit

enacted.

^

That when the persons

interested

oSitu^ ""shall desire to have any church, camp-ground, academy, school,
volunteer, military company, manufacturing company, trading com-

pany, ice company,

fire

ny, bridge and ferry

company, theatre company,

or hotel

compa-

companyf

incorporated, they shall petition in
Court of the County where such ashave been formed, or may desire to transact business

v/riting Vn.Q Superior or Inferior
Objectofthesociation

may

a:,t*ociauon.

purposc. Setting forth the object of their association and the
Name and privilege they desire to exercise, together with the name and style
*^'®
by which they desire to be incorporated, and said Court shall pass a
rule or order directing said petition to be entered of record on the
minutes of said Court,
284. Sec. II.
When such rule or order is passed, and said petipowersof
rSoS'^^*^ tion is entered of record, the said companies or associations shall
have power respectively, under and by the name designated in their
petition, to have and use a common seal, to contract and be contracted with, to sue and be sued, to answer and be answered unto, in any
Court of Law or Equity, to appoint such officers as they may deem
necessary, and to make such rules and regulations as they may think
proper for their own government, not contrary to the laws of this
State but shall make no contracts or purshase, or hold any property
of any kind, except such as may be absolutely necessary to carry inNothing herein containNo banking to cfFect the objcct of their incorporation.
£^^. ^|^,^^^

;

pr^lifeges^^

Stockholders

partneS

cd shall be SO construcd as to confer banking or insurance privileges

ou any compauy or association herein enumerated and the individmembers of such manufacturing, trading, theatre, ice, and hotel
companies, shall be bound for the eventual payment of all the contracts of said companies as in case of partnership.
;

^'^^

285. Sec.

Nocharter

rsaawYd.^^

may

III.

No compauy

or association shall be incorporated

than fourteen years, but the same
be renewed whenever necessary, according to the provisions of

tjnn ily^s, ^^inder this

Act

for a longer period

the first section of this Act.
286. Sec. IV.
The said Superior or Inferior Court shall have
ma^change powcr and authority, upon petition in writing, to change the name
DJtraos.
of any individuals, by rule or order, for that purpose Provided, such
individual shall have resided in the County where his or her application is made for at least one year previous thereto, and shall give

TheSupTor

:

* For Act of 1847, in relation to Manufacturing Companies, see
Companies," sec. 15.

'

tE-itencled to all Associations,

by Act of

lS-i5, sec.

288,

title

"Joint Stock

JUDICIARY.—Sup'r and
Fees

Inf'r

C'ts—Habeas Corpus— 1799.

— Evidence — Liability of Stockholders—Habeas Corpus.

months' prior notice in one of the nearest newspapers,
the Courthouse door of said County, of the intended applica-

at least three

and

at

543

Residence
^"'^ "^"'^^*

lion.

287. Sec. Y.

For entering any of said

petitions

and orders on the

Feee of ci'k.

minutes of the Court, and lurnishing a certified copy thereof, the
Clerk shall be entitled to a fee of five dollars, except in cases of application by individuals, for the change of names, in which case the
Clerk of said Court shall be entitled to the fee of one dollar, and that
siich certified copy shall be evidence of the matters therein stated in cortified
any Court of Law or Equity in this State.
dence?^*'
All laws or parts of laws militating against this Act,
Sec. VI.
1X3 and the same are hereby repealed.

An

extend the provisions of the Act passed on the twenty-eighth
day of Dec. 1843, entitled an Act to point out the manner of crenting certain Corporations^ to define their rights and privileges^ and to
provide a mode of changing the names of individuals.
Approved
Pam. 18.
Dec. 29,1845.

Act

to

—

288. Sec.

I.

same

Be

it

enacted,

That the

provisions of said Act, so

Provision5»of

be and the same are hereby ex- tHeiiilTxo
tended to all associations and companies whatsoever, except banks f^^l^^^^'
and insurance companies, and that the individual members of such
associations and companies, Avhen incorporated under said Act or under this Act, shall be liable, as therein specified, for the contracts of Liability of
said associations or companies, whenever any such associations or stocxhoidera
companies are incorporated for the purpose of trading or transacting

far as the

business for

relates to corporations^

profit.

ART.

XL HABEAS CORPUS.*

Sec. 290. Jurisdiction over.
**
291. Majority of Inferior Court.

Sec. 292. Jail fees not paid.

Judiciary Act of 1799.—-Vol.

I.

292.

The Judges of the Superior Courts, or any one writof ha290. Sec. VII.
of them, and the Justices of the Inferior Courts or any of themf [^'^^^ '^^'^^'^^'
the absence of the Judges of the Superior Courts, shall have power
to issue writs of habeas corpus
and in all cases to discharge, admit
;

remand to jail, any prisoner, according
and the law of the land Provided, that in all
to bail, or

;

to their

cases

discretion

of a capital

See " Appendix," as to the ^vrit of Habeas Corpus, and for Statute, 29 Car. 11.
Prisoners shall not be discharged on Habeas Corpus for a defect in the mittimus see
;

« Penal Laws," sec. 391.
For Act requiring Judge to write out his decision on, see Art. HI. subdivision,
Trials,"
As to custody of cliildi-en, sec " E2i:ecutors, Administrators," &c. sec. 149.
t-"5ee

next Act,

"New
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Habeas Corpus

and Inf'r C'ts— Habeas Corpus— 1S22.

— Jail fees not

pfiid,

deiendant discharged.

nature wliere a writ of habeas corpus shall be issued by a Justice of
^^^ Inferior Court, it shall be necessary that one or more of the Justices of such Inferior Court shall associate with the Justice granting
the same, at the return thereof, and a majority of such Justices shall
concur in opinion on any decision or order aforesaid and it shall
be the duty of such Justices to attend, on one day's notice being
given of the time and place of the return of such writ.

Proceedings
erton.

;

An

amend

of an Act, entitled aii Act to
amend an Act, entitled an Act to revise and amend the Judiciarij
System of this State, passed the 16th day of Pchruary, 1799; and
to provide for opening and adjourning the several Courts of Ordinary in this State in certain cases. Approved Dec. 20, 1S23.
Act

to

the seventh section

—

Vol. lY. 211.

From and

291.

Majority of

cflhe^inPr ful for

any one

after the passage of this Act,

more of the

or

State to discharge or admit to bail

beaawrpue.'

corpus, uulcss a majority of the Justices of .said
in opinion.

An

II.

[See

'^

shall not

be \iw-

any person under a writ of habeas

S'to"actrn

Ssc.

it

Justices of the Inferior Courts of this

Court shall concur

Executors, Administrators," &;c.

sec. 12.]

authorize a7id empower the Justices of the Inferior Courts
of this State to discharge Criminals or Offendet^s against the
Law f -am Jail certain cases, and also to discJiarge defendants
Approved Dec. 29, 1847. Pam. 196.
in certain Civil cases.

Act

to

m

—

Sec. I.
[See ^^ Penal Laws," sec. 415.]
jaji»fee3 not
If any person or persons be imprisoned in the
292. Sec. II.
of
County in this State, on a mesne or fmal procommon
Jail
any
arA^dit^'^"^
diarged.
^,ggg ^^^ debt, if the plaintiff in suit or execution, his agent or attorney, does not pay up, at the end of each and every week, the Jail
fees which have accrued, then and in that case the Inferior Court
may, and they are hereby authorized to discharge the defendant or
defendants by writ of habeas corpus.*^
Sec. III.
All laws or parts of laws militating against this Act,

be and the same are hereby repealed.

Same provision substantially,

Act of 1803,

sec. 94, this title, Art. III. subdivision, "Bail,"

**

Insolvent Debtors," sec.

where prisoner

is

adjoining Couiity.
SSee also, " Insolvent Debtors," sec. 37.

-

(1.) If

the Court en-s in

ite

judgment, the SherllT

is

protected.

7.

See

also,

carried to Jail of an

7 Ga. 419.

;

JUDICIARY.--Sup'r and
Joint Tenants

ART.

An

Act

to

XII.

Inf'r

CWs^Jurics— 1790.

— Survivorship abolished—

54;

Jviries.

JOINT TENANTS.

Right of Survivorsliip in Joint Tenants in
Approved
Dec. 17, 1828.
Vol. IV. 222.
>S'^a^e.—

abolish the

this

Whereas^ it is doubtful whether the right of survivorship, as un-rreambie,
der the English law, does not still exist in this State, in all estates
of joint tenancy
Be it enacted, That from and after the passage of this Act, survivorPh.>
293.
when two or more persons shall hold and possess any estate of lands m" en luint
^^"'^"^
in joint tenancy in this State^ and one or more of said joint tenants

may depart

during the existence of said estate, the title or
interest of the deceased joint tenant in said estate shall not go and
become the property of the surviving joint tenant or tenants, as
under the English law, but that the same shall be distributed as all
other estates are, under the existing laws of this State.
All laws and parts of laws, militating against this Act, are hereby
this life

repealed.

ART. Xni.

—

qualification.
Sec. 294. Petit Jurors
" 295. Selection of Petit Jury.
• 296. Drawing of Juries.
*•
297*. Number of Grand Jurors, &c.
««
298. Precept.
•'
299. Summons Time.
«'
300. Defaulting Jurors.
' 301. Petit Jurors— Oath.
'»
302. Special Juries for new trials.
*'
303. Selection of Grand Jurors.

Sec. 303.
" 307.
« 308.
" 309.
**
310.
" 311.
*'
312.
•*
313.
" 314.
" 315.
" 310.
"
317.

—

"
"

304,

Judge to draw.

30<5. Coiu't failing,

Juries stand.

Judiciary Act of 1799.

Vol.

JURIES.*

I.

Clergymen excused.
Special Juries
striking.
Their oath.
Grand Juror's oath.
Drawmg by Inferior Court.
Juries for Inferior Court.
Drawn at any time.
Oath of Grand Juror explained.
Bailiff's oath.
Food, &c. for Juries.
;

Bailiff's fee.
Justice.^ Inferior

292.— [For

title,

Court exempt.

see

sec.

37.]

The Clerks of the Superior Courts of r.ist of tux
294. Sec. XXXVIII.
the respective Counties, shall procure from the tax collector of^*^""^
such County, and furnish to the Court, (within two months,) a list
of persons liable and qualified to serve as Grand and Petit Jurors
agreeable to the qualifications hereinalter prescribed,! and all free ciuaiificarors.

*See preamble to Act of 1823,

sec.

139 of this

title,

as to policy of this

Goyernment

in rclalion to Trial by Jury.
As to Jury trial in Equity cases, see note to section 151, of this title.
As to Jury in Divorce cases, sec title " Divorce," sec. 13.
As to Jury in Criminal cases, see "Penal Laws."
As to Judge's charge on the facts, see Art. I. " Judges, Sessions," &c. sec. 47 of this
title.

fThe first clause of this section, and the whole of sections XXXIX. and XL. are
omitted by Mr. Prince as being superseded by Act of 1805, prescribiag the mode of
selecting Grand Jurors
see also decision of Supreme Court referred to below. But
as that Act is silent as to the number and mode of drawing Petit Jurors, the compiler
at the suggestion of several legal friends, inserts the Act of 1799, on thtJ subject of Ja;

lies, in full.

69
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of selecting and dra'W'ing Juries.

male white citizens above the age of twenty-one years, and under
sixty years.* are declared to be qualified and liable to serve as Petit
Jurors for the trial of all civil causes for recovery of debts or damabut no person shall be capable to
ges, to any amount whatsoever
be of a Jury for the trial of treason, felony, breach of the peace, or
any other cause of a criminal nature, or of any estate of freehold,
or of the right or title to any lands or tenements, in any Court of
;

record within this State, who shall not be qualified to vote at elecand if any person not qualitions for members of the Legislature
fied as aforesaid, shall be returned on any Jury, he shall be discharged on the challenge and proof thereof, of either of the parties to such
xochaUengegy^t or ou his owu oath, of the truth thereof: Provided, that no exatlowed ati
ter Juror is ccptiou apfaiust auv Juror, on account of his qualification,
shall be
allowed alter he is sworn.
.Aiodeof seThe Clerks of the several Courts are re295. Sec. XXXIX.
lecting Ju.
q^^j,g(j ^j^ presence, or under the direction of the Judge or Judges
of such Comt, to regulate and correct the several Jury lists annually,
by particularly specifying in distinct columns, the persons most able,
discreet and qualified, as herein mentioned, to serve as Grand Juwhich list so corrected, shall be committed to the safe-keeping
rors
of the Clerks of such Courts respectively and the Clerks of such
Courts shall immediately after receiving such lists, fairly enter the
same in a book for that pLirpose, to be provided by such Clerk (at his
own expense,) distinguishing in separate columns, the persons selected to serve as Grand Jurors, and those for the trial of civil and crimand the names of the persons so selected,
inal causes as aforesaid
shall be written on separate pieces of paper and put into the different apartments of a Jury box, to be provided by the Clerk, at the
public expense, in the construction and manner hereinafter prescrithere shall be an apartment in the said Jury box markbed, to-wit
ed No. 1, in which shall be placed the names of all the persons selected to serve as Grand Jurors, and another apartment marked No.
2, into which shall be placed the names of all persons selected for
the trial of civil and criminal causes as aforesaid which box shall
be kept locked, and no Jury shall be drawn or impanneled, but in the
presence of one or more of the Judges and Clerk of the Court nor
shall any Clerk of the Court or other person having the custody of
jthe Jury box, presume, on any pretence whatsoever, to open the said
JTjiry box, transpose or alter the names, except it be in the presence
of draw"-pf the Judge or Justices officially attending for the purpose
the list, under penalty of being dealt with
^jno- Jurors, or correcting
pointed
out for malpractice in office.
in .'the manner herein
The said Judge or Justices and Clerk of the
^^1. Sec XL.
Medeof
drawing.
custody of the key, shall, previous to the
having
(Jq^i^ ^or pcrson
adjourpment of any Superior Court, or at least two months prior to
;

'

'

/>

•

r«

-^

;

;

;

:

;

;

*:Clerg>Tnen exempted, sec. 806, and Justices Inferior Court, sec. 317.
sees. 303, et seq. altering
fSee note on preceding page. See also, Act of 1805,
Jurors.
mode of selecting

th.e

between the appearance and swearing. 3 Kelly, 453.
to
sec,
note
350 " Penal Code." As to polling Juries, see
see
As to grounds of challenge,
the City is a party. 7 Ga. 139.
where
incompetent,
are
The citizens
458
S G
(I

)

The proper time

for challenging is

j

m
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the sitting of the next Court, cause to be drawn out of the apartment of the said box marked No. 1, not less than twenty-three, nor
more than thirty-six names, as Grand Jurors and out of the apartment marked No. 2, not less than forty-eight, nor more than seventytwo names, as Petit Jurors, for the trial of civil and criminal causes
which names so drawn out shall, after an account is
as aforesaid
taken of them, at each term or time of drawing, be carefully rolled
up again, and deposited in the two other apartments to be provided in
such Jury box, marked Nos. 3 and 4, to-wit the names of the Grand
Jurors in the division^ No. 3, and the names of the Petit Jurors in the
division No. 4 and when all the names shall be drawn out of the
apartments Nos. 1 and 2 aforesaid, they shall then commence drawing from the apartments Nos. 3 and 4, and return them into ^^the
;

;

:

;

Nos. 1 and 2, and so on alternately.
No Grand Jury shall consist of less than eigh-Gnmd Jury
297. Sec. XLI.
teen or more than twenty-three, but twelve may find a bill or make i8,^^oJ'mcre
a presentment. And the names of the several Jurors to be drawn as Jujor^^*
aforesaid, shall immediately after they are drawn out, be entered by namesto be
Gntcroil Oft
the Clerk on the minute book of such Court, and if it shall so ininutes.
happen, that from any unavoidable circumstance, the Judge shall cvJiu^iirr
not attend at the time appointed for holding the Superior Court of J{""^^jJ"JJ^,
any County, he shall nevertheless attend in person for the purpose
of drawing Jurors, or shall transmit to the Justices of the Inferior
Court of such County, a request in writing, that they, or any two of
them, attend at the Clerk's office, on some convenient day, at least g ^^,j,ths
two months preceding the next term, for the purpose of drawing p"'>r J^^®
-^

•*

t<>

Grand and
said Judges

Petit Jurors in

manner hereinbefore directed; and

the/udgosof

of the Superior Courts are declared to be responsible for

fe^s'^'^nsiwe^

the legal and regular drawing of Juries in the respective Circuits in
which they may preside. And in case of such unavoidable circumstance, specially stated by any Judge of the Superior Court, the said
Justices, or any tAVO of them, shall and are hereby required, to conform to such request, by attending and drawing Juries agreeably
{Proviso temporarij.)
to this Act.*
The Cierk of the Court shall annex a pannel Precept to is298. Sec. XLII.
of the Jury, containing the names of the persons drawn to serve on
the Grand Inquest, exactly transcribed from the minute-book to the
precept for summoning such Grand Jury and shall also annex another
pannel containing the names of the persons drawn as Petit Jurors for
the trial of civil and criminal cases, exactly transcribed as aforesaid,
to the precept for summoning the Petit Jurors, in the mxandatory part
''
of which precept shall be written, the words following, viz
The
several persons named in the pannel hereunto annexed," which precept, with the several pannels annexed as aforesaid, shall be delivered
''**^'

;

:

by the Clerk of the Court within three days after the drawing of such
Juries as aforesaid, to the Sheriff of the County or his Deputy.
The Sheriff or his lawful Deputy for the T^,;^g ^
299. Sec. XLIII.
time being, upon the receipt of any precept for summoning Grand ^q™™*^"^^
or Petit Jurors, shall cause the several persons whose names are fore court.

i»e

*See f rther proyisions on
.

this subject,

Act of 1815,

sec. 310.

JUDICIARY— Sup'r
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Defaulting Jurors

Form

of the

mmoxja.

,vxd Ixf

r C'TS—Juries^l79d.

—Fine—Talesmen— Oath

of Petit Jury.

the paiinel thereunto annexed, to be served with a sumj-j-jQ^g^ ^^ least ten days before the sitting of the Conrt for which they
which summons shall be in the following
are drawn and impamieled
words, or words to that effect: --By vii'tue of the precept to me directed, you are hereby commanded to appear before the Judge of the

Written

ill

;

Superior Court, at the next Superior Court to be held at the Courthouse in and for the County of
on the
day of
at ten
o'clock in the forenoon of that day, to be sworn on the Grand Jury
(or as a Juror for the trial of civil and criminal causes then and there
depending, as the case may be :*") which shall be signed by the Sheriff or his lawful Deputy for the time being
Wiich Sheriff or lawful
Deputy aforesaid, shall make return of all such precepts, in each of
which he shall set forth the names of all such persons as shall have
been summoned by viitue of such writs or precepts, and the time when
they were smnmoned, and also the names of the persons whom he
may not have summoned, together with the reasons wh)' the}" were
not sunmioned. on pain of being fined by the Court.
^^^' ^^c. XLIT.
Tiic Clcrk of tlio Court sliall make duc ciitry
J!iorl"mfy
beancd.
in the miiiute book of such Court, of the appearance of all Jurors,
and shall likewise enter and make report of the names of all such
as shall make default in appearing
that if any person who shall be
drawn, impamieled. summoned, and returned to serve as Jurors at
any Court as aforesaid, shall neglect or refuse to appear, or after appearance shall refuse to sen'e. or shall absent himself without leave
of the Court, then and in that case, it shall be lawful for the Court
^^
^^^^ such pcrson, if a Petit Juror, in a sum not exceeding twenty
jfaPetitJn
ror
if
^; dollars, and if a Grand Juror, in a sum not exceediiisr fortv dollars,
Kvi $40.
unless such Juror shall show good and sufficient cause of excuse, to
be made on oath before any Justice of the Peace, and filed in the
Clerk's office of such Court, within thii'ty days after opening the
said Com't
the merits of which excuse shall be determined by the
succeediiig
Com't and when from challenge or otherwise there
^^^^^
Talesmen.
shall not be sufficient number of Jurors to determine any civil or
criiuinal cause,* the Court may order the Sheriff or his Deputy, to
summon by-standers or others,^ qualified as hereinbefore required, for
the trial of such cause or causes, suffiicient to complete the pannel
and when the Sheriff or his Deputy are disqualified from acting in
the manner herein expressed, Jurors shall be summoned by the Coroner, or such other disinterested person as the Com't may appoint.
Oath of Pe
301. Sec. XLY.
The oath to be administered to Petit Jinors in
'• You,
civil cases shall be in the form
following
( A B) shall well
and truly try the causes depending between the parties at variance,
and a true verdict give according to evidence so help you God.'Sec. LYI.
When a cau?e shall be committed to a special Jury,
ciSjurv^
jar>-on'»p- tlic oath to bc administered shall be in
the words following, viz
^^
(oath amended 1811, sec. 30S.)
And the same oath to be adminis,

,

;

;

:

:

:

:

:

'

tered to Juries on appeals.

See

further as to Juries in criminal cases

;

• Penal Laws."

(1.) The presiding Judge cannot draw talesmen from the Grand Jury box.
Grand Jurors are competent talesmen in criminal causes. 8 Ga. 136,

1

Kelly, 631.
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Juries.

be had by a special Jury, sp^Sktu-*
of the County, and struck in '''cs on new
The Clerk
the presence of the Court, in the following manner.*
shall produce a list of the original pannel of Grand Jurors, returned
to the term in Avhich such trial shall be had, from which the parties or
their attorneys, shall alternately strike out one until only twelve shall
remain, who shall forthwith be impanneled and sworn to try the
and in all cases the party applying for such new trial, shall Applicant for
cause
strike first; and in case of refusal in either to strike, on the calling strike first.
of the cause, the Judge presiding shall order some officer of the
Court, or other person, to proceed to strike the said Jury in the
same manner as the party refusing might or could have done. And
it shall be the duty of all persons summoned on the Grand Jury to
^J^^j^^
attend the Courts for the purpose of determining such new trials, must tttecd.
302.

Sec. LVIII.

to be taken fron> the

All

trials shall

Grand Jury

list

;

whether they be sworn on the Grand Jury

An

or not.

Act for the better selection and drawing Grand Juries for the
Counties in this State.
Approved Dec. 7, 1805. Vol.

—

several
11.

272.1.

303. Sec. I.
It shall be the duty of the Justices of the Inferior PeJe^tion cf
Courts of each County, together with the Sheriff and Clerk, or a^'^"'^^"''*
majority of them, to convene at the Court-house of their respective
Counties, on the first Monday in June next, and biennially on the

Monday

June

whose duty

from
the books of the receiver of tax returns, for their respective Counties, fit and proper persons to serve as Grand Jurors
and shall make
a list of persons so selected, and transmit it under their hands to the
next Superior Court of their respective Counties; and it shall be the
duty of the Judge then presiding, to cause the Clerk of the said
Superior Court to make out tickets, with the names of the persons
so selected, which tickets shall be put in a box to be provided by the
Clerk at the public expense, which said box shall have two apartments, marked number one and two and the Clerks of said Courts
shall, immediately after receiving such lists, fairly enter the same in
a book for that purpose, to be provided at his own expense, distinguishing in separate columns the persons liable to serve as Grand
Jurors, and those for the trial of civil and criminal causes, as pointed
out by law which said box shall be locked and sealed up by the
Judge, and placed in the care of the Clerk, and the key in the care of
the Sheriff, and no Grand Jury shall be drawn and impanneled, but
in the presence of the Judge in open Court, nor shall any Clerk of
the Court, or other person having the custody of the Jury box, presume, on any pretence whatever, to open the said Jury box, transpose, or alter the names, except it be by the direction of the Judge in
open Court, attending for the purpose of drawing Jurors, under the
penalty of being dealt with in the manner pointed out by law for
first

in

thereafter,

it

shall be to select

;

;

;

malpractice in office.
304. Sec. II.
The said Judge, in open Court, shall unlock and
*The Act of 1810,
(1.)

Held

sec. 307,

to supersede the

provides a

Act of

mode of

1799, 8 Ga. 408.

strildng " all special Jurors."
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and cause to be drawn out of the apartment of the
box marked num.ber one, not less than twenty-three, nor more
than thirty-six names, to serve as Grand Jurors, which names so drawn
out shall, after an account is taken of them, at each time of drawing, be carefully deposited in the other apartment of such box, marked number two and when all the names shall be drawn out of the
apartment number one as aforesaid, they shall then commence drawing from the apartment number two, and return them into number
one, and so on alternately but no name so deposited shall, on any
pretence whatever, be destroyed, except it is v/ithin the knowledge
of the Judge that the said Juror is either dead, removed out of the
County, or otherwise disqualified by law, or the Sheriff certify the
^I'sak the seal,

said

;

;

same.
In
305. Sec. III.
If it sliall SO happen, that there should be a fail»iesTo^'tand urc of thc Court iu consequence of the non-attendance of the Judge,
next Court? thcu, aud iu that case, the Jurors being summoned shall stand over
to the next succeeding term, in the same manner as suitors and witifnoseiec- nesscs do in like cases: Provided always^ that if the said Justices,
and Clerk aforesaid, shall fail to make such selection on the
at th/proper Sheriff
day
aforesaid,
that then it shall be the duty of the said Justices,
bTmadV^It'^
Sheriff and Clerk aforesaid, or a majority of them, to make such senext'sup'r^^
ccurL
lection at or before the next Superior Court thereafter, which shall
be held in their respective Counties.
So much of an Act entitled ''an Act to amend an Act
Sec. IY.
entitled an Act to revise and amend the Judiciary system of this
State," passed at Louisville, the 16th day of February, 1799, as milfailure of

itates against this Act. be,

and the same

is

hereby repealed.

An

Act to give relief to all ordained Ministers of the Gospel, so Jar
as respects their serving as Jurors, or doing Militia duty.
Ap531.
Vol.
II.
proved Dec. 12, 1809.

—

Sec

[Respecting militia duty.
See Militia, sec. 41.]
The Judgcs of the Superior Courts, the Justices
ciergj^raen!
306. Sec. II.
and Justices of the Peace', are hereby authorInferior
Courts,
tlic
Iervrng^on"^of
juries.
ized, on application, to excuse them from service on the Juries of
their different Courts, the application to be made in writing or othI.

erwise.

An

Special Jurjps

how

stricken,

Act

to

amend tlie several Judiciary Acts iioiv
Approved Dec. 15, 1810. Vol.

in force in this
II.

State-

640.

307.
All succial Jurors shall be taken from the Grand Jury list of
the Couuty, and struck in the presence of the Court, in the following manner the Clerk shall produce a list of the Grand Jurors present, and there impanneled, from which the parties, plaintiff and defendant, or their attorney, may strike out one alternately, until there
shall be but twelve Jurors left, who shall fortliAvith be impanneled
and sworn, as special Jurors to try the appeal cause and in all casand in case of refusal in either to
es the appellants shall strike first
strike such special Jurors, after due notice given for the purpose, and
:

;

;

—
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proof thereof, the Judge before whom such notice is given for such
special Jury to be impanneled, shall on behalf cf such absent party,
or his attorney, proceed in the same way and manner, as if the party
absent or refusing had been present or consented to the same.

An Acttoame7id

the

LVIth

sectioji

State.—A.]y^mYedi Dec.

4,

of the Judiciary/

Law

of this

Vol. III. 367.

1811.

The oath to be administered to special Jurors (ex- oathof
308. Sec. I.
^^^"'^
cept in cases of divorce*) shall be in the words following, to-wit
^'
You shall well and truly try each cause submitted to you during
the present term, and a true verdict give, according to equity, and
the opinion you entertain of the evidence produced to you, to the
best of your skill and knowledge, without favor or affection to either party
Provided, you are not discharged from the consideration of
the case or cases submitted; so help you God."

ti-*?

"'*'

:

;

An Act to

admit Grand Jurors
1812.

give evidence.
Yol. III. 397.
to

—Approved Dec.

10,

Sec. I.
[See Evidence, sec. 35.]
309. Sec. II.
In future, the oath to be administered to the fore- oath of tiiei
man of all Grand Juries, shall be as follows, viz '' You, as foreman ^^^ ^^^'
shall diligently inquire,
of the Grand Jury of the County of
and true presentments make of all such matters and things as shall
be given you in charge, or shall come to your knowledge,! touching
the present service the State's counsel, your fellows' and your own,
you shall keep secret, (unless called on to give evidence thereof in
some Court of Lavvr in this State :) You shall present no one for envy,
hatred, or malice, nor shall you leave any one unpresented from fear,
favor, affection, or reward, or the hope thereof: but you shall present all things truly and as they come to your knowledge, so help
you God." And the same oath which is talcen by the foreman, shall
be taken by each and every member of any and all the Grand Juries
:

,

;

in this State. J

*For oath
vorce," sees.

ia divorce cases,

and regulations respecting

trial

of divorces, see

title

*'

Di-

7, 12, 13.

tExplained by Act of 1829,

sec. 313.
of oath administered to the remainder of the Jury, see Art. IX.
and Inquests," sec. 265.
For oath of special Jury, see sec. 303. For claim oath, see "Attachment
:}:Form.

ishment,"

**

Coroners

and Garn-

sec. 31.

For Eaihli s oath, see sec. 314, this title.
For oath in criminal cases, see <' Penal Laws,"

sec. 313, 314, 315.

In addition to the duties specified in their oath, the following note may aid Grand Juries as to their powers and duties
1. Examine and inspect the offices, papers and records of the Clerks of Superior and
Inferior Courts.
See "County Funds and Records," sec 21.
2. Examine receipts and payments of the Treasurer at the first term in each year,
" County Oflicers," sec. 49. If no Treasurer, then the books of the Clerk acting as such.
<< County Funds and Ilecords,"
sec. 23.
3. May recommend extraordinary tax for County purposes
see "Counties," sec 8.
:

;
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drawm out of term

time.

authorize the Justices of the Inferior Courts in this State^

draw Grand and Petit' Jurors in certain cases.

30, 1815.

—Approved Nov.

Vol. III. 400.

The Justices of the Inferior Courts for the several Counties
310.
this
^tate,
or a majority of them, together with the Sheriff and
^^
IheJusSees
C^lerk of the Superior Court, in any of their several Counties, be, and
shall
In failure of

Sm
draw

Juries,

.

they are hereby authorized and required in all cases where there
shall or may have been a failure of the Judges of the Superior Courts,*
in drawing Grand and Petit Jurors agreeably to law, to assemble at
the Court-house in their several Counties, at any time which shall
be to them convenient, and proceed to open their Jury boxes, and
draw from said boxes a sufficient number of names to serve as Grand
and Petit Jurors for their or either of their said Counties at their next
then depending Superior Courts and the Jury being so drawn, the
said box or boxes again to seal and deliver, together with the keys,
to the proper officer.
Provided^ that said assemblage and drawing
shall be at least sixty days previous to the commencement of the
Superior Court at which said Jurors shall be liable to serve.
:

An Act to authoi^ize the Justices
draw Juries out of term

to

Vol. lY.
The

Inferior

C'ts,

when

of the Itiferior Courts in this State
tinie.
Approved Dec. 13, 1820,

—

199.

311. Sec. I.
From aud after the X'passinsro of this Act, that it shall
they omit to bc lawful in all cases where it happens that the Justices of any Iny.t their regii- ferior Court, at the regular term of
said Court, shall omit drawing a
tiloSid'to^^ Jury to serve at the succeeding Court, that the Justices of said Court
Saw Tjury. ^^ ^^Y three of them, with the Sheriff and Clerk, meet at the place
of holding such Court at least forty days previous to the sitting of
said Court, and draw a Jury under the same regulation that they
7

ought to have done in term time.J
4.

To examine and allow Tax

Collectors' insolvent

list.

mend abatement in certain cases. See "Tax," sec. 13, 52.
5. At every fall term examine Clerk's account of sales of

May examine and

recom-

estrays. See " Estrays," sec.

15.
6.

At

spring term

&c." sec.

may reconmiend

a tax for educational purposes. See " Academies,

8.

7. Made their special duty to present offences against the Act prohibiting the carrying
of deadly weapons, and issuing of change bills, which may come under their own knowledge.
See "Penal Laws," sees. 365, 369.
8. May recommend to Inferior Court to grant license to peddle, to indigent persons.
« Peddlers," sec. 13.

*For former provision on this subject, see sec. 297.
to what that regulation is, the compiler has not found a Statute unrepealed preThe LXVIth section of the Judiciary Act of 1797, gave the Inferior Courts
scribing.
«' the same power to draw, impannel, and fine Petit Jurors for the trial of caiases referred to their jurisdiction," as the Superior Courts had. The Act of 1799 repealed this
section, and by its 3d section, (see subdivision " Jurisdiction,") granted power to the
Superior and Inferior Courts to hear and determine all causes, both civil and criminal^
of which they " have jurisdiction according to the Constitution and Laws of this State,
by a Jury of twelve men, to be taken from the County, in such manner as shall hereinafter

tAs

-
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When any Inferior Court in this State, at the reg- when they
412. Sec. II.
ularterm of said Court, have omitted drawing a Jury to serve at thedrawi^'i^
next Court, that tiiey shall, after the passing of this Act, be authorized S'todJl'^o
to draw a Jury at any time, under the same regulation as in the pre-^^*"^'^^''^®'
ceding section and that the said Clerk of the Inferior Court shall
immediately after the drawing of said Jury as herein provided, make make our a
oiit a list of the Jury so drawn, and place the same in the hands of Jl'^toTtfe^'"'
'^^'«"^the Sheriff, or Deputy, who shall proceed immediately after receiving the same, to summon the Jury so drawn, in the same manner as
and the
if they had been draw^n at the regular term of said Court
;

;

said Jurors so drawn and summoned, shall be bound and liable to
serve in the same manner and under the same penalties as if drawn seno, &c. as
any law to the contrary notwith- the?egiw:
at the regular term of said Court
jT^j^^j^^J^^^'"'^

;

term.

standing.

A?i Act to define the duties of Grand Jurors in this State, so far as
respects the time they are to be considered hound to notice offences
committed in their respective Counties. Approved Dec. 22, 1829.

—

Vol. lY. 229.

813.

Grand Jurors

shall

be bound only to notice or make

pre-Dut3'of

ssntment of such offences as may or shall come to their knowledge auacboK"«"r^
but nothing in this^^'"°''^'^^''^"'
or observation after they shall have been sworn
Act shall be considered as impairing their right as Jurors to make
presentments of any violations of the laws which they may know
to have been committed at any previous time.
Sec. II. All laws and parts of laws militating against the intent
and meaning of this Act, are hereby repealed.
;

An

Act

to

special

amend and

and

26, 1831.

alter the oath

Petit Juries,

and for

of Bailiffs, who take charge of
Approved Dec.
other purposes.

—

Pam. 138.

Whereas, the oath now administered to Bailiffs requires them to
keep the Juries without meat, drink, or fire, candle light and water
it often happens, that in cases of much
unable for a great length of time to agree upon
a verdict, and are thereby exposed to cold and hunger for remedy
whereof,
314. Sec. I.
Be it enacted, That the following shall be the oath ^'^
to be administered to all Bailiffs, sworn to take charge of special and
Petit Juries in the Superior and Inferior Courts of this State, to-wit:
You shall take this Jury and all others committed to your charge,
during the present term, to the Jury room or some other private and

only excepted

;

arid whereas,

litigation. Juries are

:

to the usages atid customs of law."
Under this section, and the
Constitution preserving trial by Jury, *'as heretofore used," there can be no doubt of the
authority of the Inferior Courts to draw Juries, as is practised by that Court before the
IvCgislative recognition in the above Act of 1820.

be prescribed, according

70

"^^^^^
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convenient place, where you shall keep them without meat, drink or
fire, candle light and water only excepted, (unless otherwise directed
by the Court.) You shall not speak to them yourself (nor suffer
others to speak to them) unless it be by leave of the Court, to ask
them if they have agreed upon a verdict or are likely to agree. All
this you shall do to the best of your skill and power, so help you
God.
The Court
315. Sec. II.
V>'henever it shall so happen that the Jury is conva:y a'low
fined in the investigation of any case, for a length of time, which
Junes to
Lave feed
exposes
them to hunger or cold, or both, the Court may, on applicaand lire at
^^^<^^^'''^^^°^t ion from said Jury, direct them to be furnished,
at their own expense, w^th such nourishments as in his own judgment may seem
just and proper; and permit them to have provisions and fire, or
either, if cii'cumstances should, in the

quire
Bailiff's fee

for attendance.

fr..m

^'^'

Jury

re-

316. Sec. III.
The said Bailiffs shall recei\re from the County
Treasurer, or Clerk of the Court, where there is no Treasurer, of
each County, $1 per day in addition to then' present fees, for each
day the said Baililis shall serve in attendance on the Juries.

An
Justices in|.
C t espmpt u

judgment of the Court,

it.

Actio relieve the Justices of the Inferior Court from Jury duty.
Approved Feb. 21, 1850. Pam. 293.

317. Sec.

That from and

after the passage of
Court of this State, be, and the
same are hereby, at their ovvrn option, exempt from Jury duty.
Sec II. All laws and parts of laws militating against this Act,
be and the same are hereby repealed.
2?e it enacted.

i.

J.

i-^

this Act, all Justiccs of tlic Inferior

Statutes referring to this subject, omitted as obsolete, repealed or
superseded.
Provincial Act of 1756, Watk. 46; of 1757, Ih. 47;
of 1760, Ih. 64
of I76S, Ih. 149 of 1778, Ih. 222, 223.
;

;

ART. XIT. LIEXS.*

?ec. 318.
«'

Lien of Masons, S:c.
Record, Fonn, Fee.
Breach of Contract.
Suit, Time, Verdict.

"

319.
320.
321.
322.
323.

"

324. Issue, Trial,

«'

"
•*

Delivery of Possession.
Sale does not aifect.

Damages.

Sec 325. Notice of other liens.
" 326. Repealing clause.
:c
(

cw
"•'

327. Act made general.
328. Summary process to enforce
329. Affidavit, &c.
330. Judgment and execution.
331. Issue and trial.

*For Acts giving lien on steamboats and other water-craft on certain rivers, see "Internal Transportation," sec. 109. Also as to liens on steam mills and gold machines,
see same title, sec. 115.
Lien given to ship-carpenters, painters, &c. and other artizans employed in 'building, repairmg, or furnishing materials for vessels, crafts and steamboats, and summary
process to collect, in Chatham Couaity and City of Savannah, by Act of 1841, Pam. 122.
Lien allowed to painters in Glynn Comity the same as to master masons and carpenters, Act 1841, page 170.

'
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Act^ to give to masons and carpenters an incumhronce for debts
due on account of looj'k do7ie and materials furn'isJied in building
or repairing Jioiises^ and the premises to which they may be attached^ and to repeal all laivs on this subject so far as relates to the
Coniities of Ru-h'mnnd and Mcintosh^ and in the Cities of Savan-

An

7iah,

Macon and Columbus.

—Assented

to

Dec. 22, 1834.

Pam.

189.

All debts which may hereafter become due to any
318. Sec. I.
mason or carpenter in the Counties of Richmond and Mcintosh, the

of Savannah, Macon and Columbus in this State, for work
done, or materials furnished for building or repairing any house, in
all cases, when said mason or carpenter shall not have taken personi
Cities

'

i-

and be an incumbrance on
shall be attached, superior
and
the
premises
to
which
it
such house
in dignity to, and of higher claim than any other incumbrance whatever, no matter of what nature or sort the same may be, and without
regard to the date of such other incumbrance.
al security for said debts, shall constitute

Debts

d'le to

c up^nTers
the iiisill^

ho„se"a!f(f
prp'^'^es, if

no personal

pecmuy

tar

Every mason or carpenter buildins; or repairinsr "^o be re319. Sec. II.
any house, shall, within three months from the time the same is months.
completed, cause to be recorded in the Clerk's office of the Counties hereinbefore named, and the Counties in which the Cities of
Savannah, Macon, and Columbus severally lie, where such building
shall be erected or repaired, his claim thereon, which said claim shall
B, a mason or carpenter, (as the case Form,
be ixi substance as follows ''
claims
an
incumbrance
on the house and premises on which
may be,)
H, for the
it is erected of C D, adjoining the lots or lands of E F and
building or repairing (as the case may be) of said house ;" for which
and on the failure so to clerk's feo.
service he shall pay said Clerk fifty cents
record said claim, the said house and premises shall stand discharged
from said incumbrance, so far as respects any older lien on or any
subsequent bona fide sale or assignment of the same.
If any mason or carpenter shall not build or re- work must
320. Sec. III.
pair any house by him undertaken to be built or repaired, according cordial to*^'
<^o"'^'^<^^
to his contract, the debt or demand for building or repairing the same
shall constitute no incumbrance on the house so built or repaired,
or the premises.
321. Sec. IY.
Any mason or carpenter having an incumbrance ^^"^^''^j^]n
on a house and premises for the debt due for the building or repairing
of the same, shall, within twelve months from the time said debt shall
become due, institute a suit for the recovery of such debt in a Court
having jurisdiction of the cause, and shall, in his declaration, de- oeciaratioa.
scribe the house and premises on which the work was donei
and on
the trial of said cause the jury shall find- the amount due according
to the evidence, and shall moreover find specially that the same shall Verdict;
:

A

G

;

;

*Thif5 Act made general by Act of 1837, sec. 327, and extended to painters, tin and
copper smiths in the City of Columbus, by Acts of 1840, Pam. 123, and 1842, Pam. 123;
in the County of Kichmond and City of Savannah, by Act of 1850, Pam. 278.

[IJ

Cannot be enforced in Eq^uity, unless

this

remedy proves

insufficient.

3 Kelly, 137.
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be levied on the property described and proved in preference to any
other claim whatsoever Provided, The claim of the plaintiff shall
have been recorded according to law; and the Court shall award
and on the failure so to sue on
If not sued, judgment and execution accordingly
judgment,
debt
and
prove
the
same
to
the said debt shall be
Sdby tS said
:

;

Act

placed on the same footing of any other simple contract or claim, and
the said house and premises shall stand discharged from the incumbrance created by this Act.
Deiiveiy of
322. Sec. Y.
On the building or repairing of any house, the
does not af- samc sliall bc delivered over to the possession and enjoyment of the
lectthehen.
pgj.yQj^ f^j. ^hom the samc was built or repaired, without affecting the
lien created by this Act.
If premises
323. Sec. VI.
Wheucver any house and lot, or house and lands,
subject
incumbrancc
herein created, shall be seized and sold
thc
procesfi,"th"
to
toThfpro-''* by authority of any process or decree of any Court in this State, the
cee^s.
same shall pass to the purchaser free from such incumbrance, which incumbrance shall attach to the proceeds of the sale in the hands of the
Notceand officer makiuff it, on a notice as in cases of claim to money raised
under execution, which notice with the money shall be returned to
the Court by the said officer.
T^esu^.
324. Sec. YII.
Whenever a claim of money made under the foregoing section shall be disputed by either the plaintiff or defendant in
the execution, process, or decree on which the money was raised,
the Court to which the return is made shall retain the amount thereof in the hands of the Clerk, and order an issue to be made up to try
the validity of the claim upon the trial of which issue, should it be
determined against the claimant, he shall be adjudged to pay damagcs to the pcrsou entitled to the money, not exceeding twenty per
Bamages.
centum, as the Jury m^ay assess, with interest from the date of the nolost.

;

tice to retain,

and

costs.

325. Sec. VIII.
Any person or persons holding a lien on the
wiiicli
any iDuilding is about to be erected or repaired,
«'r liS may prcmiscs ou
give notice,
^^^^y gj^^.^ notice to the mason or carpenter about to build or repair a
house on said premises, before the said building or repairs shall be comAfiter notice mcnccd, uot to procccd therewith
and if the said mason or carpenter,
such
after
liaviug
received
notice,
shall
proceed with said building or
hAyl%\ecedeuce.
repairs, the said mason or carpenter shall hold his lien on the said
house and premises, subject to the incumbrance of the person thus
notifying him.
All laws
326. Sec. IX.
All laws giving master masons and carpenters or
niasons
and carpenters liens or incumbrances on. houses erected or
S^mSonT^
Ssrepeared^^P^i^'^^5 ^^ materials lound by them, be, and the same are hereby
repealed: Provided, however, that liens and incumbrances created
or attached by any of the aforesaid laws shall be held good and valid in Law and Equity.

Persons'

;

Aji Act to extend to the several Counties in this State the provisions

of an Act entitled ^^ A?i Act to give masons and carpenters an incumbrance for debts due on account of work do?ie, and materials
furnished in building or repairing houses^ on such houses and the

JUDICIARY.— Sitp'r
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premises

to

process to enforce

may

which they

and Inf'r C'ts— Liens— 1837-'A7.

be attached

all liens

;
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on personalty.

a?id to repeal all laws on

this subject^ so far as relates to the Counties of Richmond and Mcintosh^ and in the Cities of Savannah^ Macoji and Colnmbus ;"

passed on the 22d Dec. 1834.

—Assented

to

Dec. 28, 1837.

Pam.

169.

Be

That all the provisions of an ActActofi83i
®^''"**"
entitled ''An Act to give masons and carpenters an incumbrance for St
debts due on account of work done, and materials furnished, in building or repairing houses, on such houses and the premises to which
tliey may be attached
and to repeal all laws on this subject, so far
as relates to the Counties of Richmond and Mcintosh, and in the
Cities of Savannah, Macon and Columbus ;" passed on the 22d Dec.
1834, be and the same are hereby extended to all the Counties of
this State, and that all laws militating against this Act be, and they
327. Sec.

I.

it

enacted,

;

are

hereby repealed.

An Act

to

amend an Act

enti/led

an Act

to

give all j)ersons employed on

steamboats and other water-crafts on the Chattahoochee, Altamaha, and
Ocmulgee rivers, a lien on said steamboats or ivatcr-crafls, for his, her

wood and, pi'ovisions furnished, and to point
mode oj the collection of the same, assented to

or their ivages, and, for
ovt

and

facilitate the

Dec. llth, 1841,*" so as to include all liens on personal property under certain regulations^ and for other p2irposes.
Approved Dec. 24,
1847.
Pam. 214.

—

many cases, persons having liens upon personal propby the Common Law or the Statute Law of force in
this State, have no power to sell the same, whereby manifest injustice results to such persons, and frequently the delay works injury to
both debtor and creditor for remedy whereof,
Beit enacted, That from and immediately after summary
328. Sec. I.
the passage of this Act, the above recited Act shall be so amended as enforce Kn^
to authorize any person or persons, who, by the principles of the ^" ^*'^''"''''
Common Law or the Statute Law of force in this State, or which
Whereas,

in

erty, created

•

—

may

be hereafter enacted, have or shall have a lien on personal property within the limits of this State, to pursue the course pointed out
by said above recited Act, by applying, in proper person or by
attorney or agent, to one of the Justices of the Peace of the district in

which the said personal property may be at the time of such application, where the debt does not exceed thirty dollars, or to the Judge
of the Superior, or one of the Justices of the Inferior Court of the
(younty where the said personal property may be, at the time of such
application, where the sum sworn to shall notf exceed thirty dollars
and by making affidavit before him of the amount due him, her or
tliem, and the nature of the iien, and how the same has occurred,
and upon what personal property the said lien has attached, and
thereupon all the provisions of the said recited Act, of which this Act
;

*FoT this Act and the several Acts amendatory thereof, see
•• Steamboats. &e," sec.
109, et seq.
t"iS'ot" is evidently a mistake in enrolling.

tion," Art. II.

'•

Internal Transporta-

Affidavit,
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Cc^ts—Execution

an amendment,
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—Issue.

and the same proceedings shall be had,
as provided for by said recited Act, so far as the same can be applicaTo be prose- ble hcrcto :* Provided, that he, she or they shall demand and proseis

""

months?

Demand,

shall apply,

cute the collection of the same, as provided for in said recited Act,
at any time within twelve months after the same shall become due
and payable And provided, also, That no such proceeding shall be
had until the demand for the payment of such lien shall first be made
upon the owner or owners, or their agents and attorneys in fact, if
they or any of them reside within the County where such proceedings shall be had, and refusal to pay the same shall have been made.
329. Sec. II.
Nothing herein contained shall be construed to
repeal so much of said recited Act as requires the affidavit to be made,
in the cases specified in said Act, or any Act heretofore passed
amendatory of the same, before a Judge of the Superior or Justice of
the Inferior Court, or one of the Justices of the Peace of the district
in which said steamboat or other water craft may then lie, upon the
same arriving at the landing, port or place of destination to which the
:

Affidavit in

steamboats,

^^

same has been freighted but that the said affidavit shall, in the cases provided for by said recited Act, or any Act heretofore passed
amendatory of the same, continue to be made as provided for by
;

said Act.
Judgment
for costs,

.

Exewition.

Issue by
claimant.

330. Sec. III.
In all cases, both under said recited Act and all
^^^g amendatory thereof heretofore passed, and in all cases provided
for by this Act, it shall be the duty of the Judge or Justice before
whom the affidavit shall be made, to direct the Clerk to enter up
judgment for the costs of such proceedings, and any interest
that may be due or may become due, as well as for the principal debt,
as provided for in said recited Act
and it shall be the duty of the
g^id. Clerk, or the Justice of the Peace, when proceedings are had before a Justice, to issue execution for such costs and interest.
331. Sec. IV.
lu uo casc shall the said execution so issued be
Icvicd ou any other property except such as shall be subject to such
lien
and it shall be lawful for the owner or other person claiming
the said personal property, or his agent or attorney, not only to contest such claim or demand on the ground that the same or some part
thereof is not due and owing, as provided for in the third section of
said recited Act, but also to contest the existence of any lien therein,
by making affidavit denying the existence of such lien, and giving
bond as provided for in said third section of said Act, and such
proceedings shall thereupon be had as are directed in said third sec;

;

tion of said recited Act.

and parts of laws militating against
be and the same are hereby repealed.
Sec. y.

All laws

*For this Act and fhe several Acts amendatory thereof, see
tion," Art. II, "Steamboats, &c." sec. IQ'^^etseq.

this Act,

" Internal Transporta-

JUDICIARY.— Sup'r and
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ART. XV.

.

—For the

333. Twenty years' possession.
334. Under claimants,
835. Claims by suit only.
336. Personal actions.
337. Effect of reversal.
338. Disclaimer and tender.
339. Costs in slander.

'
**

**

"
*<
««

«*

[

340.
341.
342.
343.
344.

"
"
*
"

An
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recovery of land, seven years.

LIMITATION OF ACTIONS.*!

Sec. 332. Ejectment, &c.
*'

Inf'r

Fines and forfeitures.
Ejectment.
Personal actions.
Deft removing or absconding.
Ca.se.

Sec- 345. Act of 1767 revived.
•'
346. Removal of disabilities.
" 347. Bonds, notes, accounts.
**
348. Foreign grantees.
*'
34^ Absence, no benefit.
'*
350. Confiscated lands.
" 351. Idiots, lunatics and infants.
" 352. Residence beyond seas.
' 353- Defendant's absence from Stat«,
" 354. Right of surety.
**
355. Nonsuit
renewal.
" 356. Set-off— dismissal.
' 357. Fraudulent concealment.

—

Act for limitation of Actions^ and for avoiding Suits in Law.'f
Approved March 26, 1767. Vol. I. 33.
.

For quieting of men's estates, and for avoiding of suits,
Beit enacted, That all writs of formedonj in de- Action? of
333. Sec. I.
scender, formedon in remainder, and formedon in reverter, of any n'muelful?
lands, tenements, hereditaments, or any other writ, suit or action [j^p^'J^iyS
whatsoever, at any time hereafter to be sued or brought, by occa- accruer,
sion or means of any title or cause heretofore accrued, happened or
fallen, or which may hereafter descend, happen, or fall, shall be
sued and taken within seven years next after the passing of this
Act, or after the title and cause of action shall or may descend or
accrue to the same, and at no time after the said seven years f and
*For Act

limiting applications for certioraries to six months, see Art. V. "Certiora-

ries," &c. sec. 234.

As to enforcement of judgments against purchasers who have been in possession
without notice, see Art. III. "Action," "Verdicts, Judgments," &c. sec 138, of this
title.

For Act limiting the time

for entering caveats to wills, see

" Executors, Administra-

tors," &c. sec. 195.
For Acts limiting the time for

making election and application for dower, see title
«*DoM'er," sees. 1, 8, 9.
For Aces limiting the time within which minors may commence suit against executor,
administrator, or guardian dismissed, see "Executors, Administrators," &c. sec. 165.
For limitation as to indictments, see "Penal Laws," sec. 328.
tThis Act was repealed 7th Dec. 1805 partially revived by Act of 20th June, 1806,
and fuUy r-evivedSth Dec. 1806, and all militating Acts repealed. The Act of 1805, consequently^ is of force only xohere it does not confiict with this Act.
jThese writs are obsolete, since the abolition of entails.

—

(1.)

8

As

to effect of Statutes of Limitation in Courts of Equity, see 8 Kelly, 383, 7 Ga. 154,

Ga. 97, 106, oil.
(2.) If the claimant be dead at the time of

administration

is

granted.

1

its accrual,

Kelly, 379, 538.

the Statute does not run until

Equity may enjoin,

6 Ga. 310.

Adverse possession for seven years, creates a good

title.

7 Ga. 589.

4 Ga. 110, 5 Ga. 40.

As to- what is adverse possession, 4 Ga. 116, 308 5 Ga. 6.
The Statute does not run against the State. 4 Ga. 116.
Fraud as a repHcationto the Statute. 4 Ga. 308, 8 Ga. 1.
The Statute does not run the twelve months in wliich suit cannot be brought
;

administrator or executor.

The
The

5 Ga. 66.

right of entry is barred as well as the right of action.

Statute does not run until the grant

is

issued.

5 Ga, 261.

6 Ga. 158.

This Statute does not apply to widow's dower. 7 Ga, 20.
7 Ga. 387.
If the tenant disclaims title, the Statute does not run.
In cases of trust, see 8 Ga. 97.

against
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that

no person

of

Ad.— 17^7.

—Twenty years' possession.

or persons that

now

hath or have,

or

which here-

after may have, any right or title of entry into any lands, tenements, or
hereditaments, shall at any time hereafter make any entry, but within seven years next after the passing of this Act, or after his or their
right or title shall or may descend or accrue to the same
and in default thereof, such person so not entering, and their heirs, shall be
utterly excluded and disfbled from such entry after to be made
Provided nevertheless, that if any person or persons that is or shall
be entitled to such writ or writs, or that hath or shall have such
right or title of entry, be, or shall be at the time of such right or title first descended, accrued, come, or fallen, within the age of one
and twenty years, feme coverts, tion compos jnentis,^ imprisoned, or
beyond seas,* that then such person and persons, and his and their
heir and heirs, shall or may, notwithstanding the said seven years are
expired, bring his, her, or their action, or make his, her, or their entry, as he, she, or they might have done before this Act, so as such
person and persons, or his, her or their heir and heirs, shall, within
three years next after his, her or their full age, discoverture, coming of
sound mind, enlargement out of prison, or returning from beyond
seas, take benefit of and sue for the same, and at no time after the
;

Or

3 years

vai of disa*''^'

said three years.

And

and more perfect quieting of men's possessions
and avoiding of suits,
Gu;?t po?;333. Sec. II.
Be it enacted, That all and every person and perof any lots, lands, tenements,
•S^y'rs, good sons whatsocvcr, now in possession
^'^^^'
or hereditaments whatsoever, within this province, derived from any
grant, allotment, or other power or authority whatsoever, by, from,
or under the late trustees for establishing this colony, or their president and assistants, or from any other person or persons whatsoever
under their authority, or by or from any grant from his late majesty,
(of blessed memory,) or from his present majesty, or by or under any
last will and testament, purchase or purchases, whether by deed of
gift, bill of sale, or other conveyance whatsoever, for lawful or valuable consideration, and where the person or persons now in the possession of the said lands, tenements, or hereditaments, do possess,
hold, and claim the same, as of his, her, or their own proper right in
fee simple, and the person or persons so in possession, or the person
or persons under whom they cla'm, have severally or successively
been quietly possessed of the same under any of the titles, ways or
means aforesaid, and without lawful interruption by suit or action at
law actually commenced, enjoyed the same for the space of twenty years before the passing of this Act, that then such person and
persons so in possession as aforesaid, shall have good right and title
to the same, and shall have, hold, and enjoy the said lands, tenements, and hereditaments unto him, her, or them, his, her or their
heirs or assigns forever in fee simple, against all and every other per-

and

for the better

estates,

*See Act of 1817,

beyond

sec. 851, as to idiots, lunatics

and

infants,

seas.

(1.) Statute

runs from restoration to scnit)'.

7 Ga. 484,

and

sec. 352,

astopei3on»

1

1
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son and persons whatsoever, any thing hereinbefore contained to the
contrary notwithstanding.
Not only
the person or persons who are or shall umiprdaim334. Sec. III.
•'.^
ants barrel
r
^
1
be hereaiter barred, by not snmg or prosecntmg his or their claims to in nke mua^^^
any lands, tenements, or hereditaments in this province within the
time limited by this Act, but also ail manner of persons whatsoever,
that shall at any time claim under such person or persons, who have
lost or may hereafter lose their right, by neglecting to sue and prosecute his or their claim as aforesaid, shall be in like manner barred
by this Act, as his, her or their ancestor or ancestors, or those under
whom they claim, were or would have hereby been, and that this tw^ Act to
Act, and such clause or clauses herein as relate to the matters afore- evilLm^e '^
"^'"^'•
said, may be given in evidence to a Jury upon a trial of any claim, ^'^^
matter, or right to aay lands or tenements in question between party
and party, and that the Chief Justice and Judges upon all such
trials shall allow
the same to be given in evidence, so far as concerns the said matter in diiference.
And to prevent any disputes how claims are to be made to lands,
and Avhat claims shall be allowed to be good and effectual in this
province, and that the possessors of lands may know how and in
what manner other'persons having or laying claim to any lands or
tenements in their possession must claim the same, and also that persons having right or title to lands or tenements possessed by others
may the better know how to claim or demand their right in such

,,

^.,.

^

,.,.

case.

Beit enacted That all and every person and per- ciajms to
335. Sec. lY.
claim to any lands or tenements in this by^suit^oJy.
making
whatsoever,
sons
province, in order to make such claim -effectual, shall and are to make
the same by action at Law, duly entered in the general. Court of Pleas
said
iii this province,* and that the Cliief Justice and Judges of the
Court do allow of no claim to any lands or tenements, for or by any
person or persons, in any suit or suits that may be brought, sued, or
prosecuted in the said Court, other than what is or has been made
by action or suit on record as aforesaid, any law, custom, usage, or
practice to the contrary notwithstanding.
336. Sec. V.
All actions- of trespass 9'?ia?'e clan stun
regit, all rcrson-Ai ac
*'"'^^actions of trespass, detinue, actions of trover and replevin, for takiag away goods and cattle, all actions upon account and upon the
case, (other than such accounts as concern the trade of merchandize
between merchant and merchant, their factors or servants,! all actions of debt grounded upon any lending or contract without specialty, all actions of debt for arrearages of rent,) and all actions of
assault, menace, and battery, wounding and imprisonment, or any of
them, which shall be sued or brought at any time after the passing of
this Act, shall be commenced and sued within the time and limitation hereinafter expressed, and not afterwards,^ that is to say, the
j

f

Superior Court of the County where the land lies by the Constitution of 1798.
fThe second member of the parenthesis should be here. The mistake being in the
it cannot be corrected,
fExplained by Act of 1817, sec. 356.

enrolling,

n

|
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Reversal or arrest of judgment
Case, acpa^s

debC

replevin,
four years.

upon the case, (other than for slander.) and the said actions for account, and the said actions for trespass, debt, detinue, and
Tcplevin for goods and cattle, and the said actions of trespass quare
said actioHs

within thrcc ycars next after the passing of this Act,
or within four years next after the cause of such actions or suits, and
Trespass, as- not after ;^ and the said actions of trespass, assault, batterv. woundmg, miprisonment, or any oi them, witnm one year after the passing
r>-, woundcnmeXt^voOf ^his Act, or withiu two years next after the cause of such action
^^^^ ^^^^ said actions upon the case for words,
^^ ^^^^ ^^^ ^^^^ ^^^^^
IS? for
words, six within six months after the passins: of this Act, or within six months
next after the words spoken, and not after.*
-^^'^^^ any of the said actions or suits, judgment shall
^^'^' ^^^' ^^'
J"vSJai''of
judgment,
be givcu for the plaintiff, and the same be reversed by error, or a verbe renewed uict pass lor the plaint lit, and upon matter alleged in arrest of judgwithm cue
j^-^g,^t, the judgment be given against the plaintiff, that he take nothing by his plaint, writ, or bill, or if any the said actions shall be
brought by original, and the defendants therein be outlawed, and shall
after reverse the outlawry, tlmt in all such cases the party plaintiff,
c/a?(sz«?i /rgo-/^^

5

his heirs, executors, or administrators, as the case shall require, may
commence a nevv^ action or suit from time to time, within a year after such judgment reversed, or such judgment given against the

outlawry reversed, and not after.f
In all actions of trespass quarc clausum fregit,
33S. Sec. YII.
disclaim?/'
hereafter
to be brought, wherein the defendant or defendants shall
o?am?nds^^
when to be a disclaim ill his or their plea, to make any title or claim to the land
actions.
in wliich the trespass is by the declaration supposed to be done, and
the trespass be by negligence, or involuntary, the defendant or defendants shall be admitted to plead a disclaimer, and that the trespass
was by negligence or involuntary, and a tender or offer of sufficisnt
amends for such trespass before the action brought, whereupon, or
upon some of them, the plaintiff or plaintiffs shall be enforced to j^ in
issue, and if the said issue be found for the defendant or defendai'ts,
or the plainthT or plaintiffs shall be nonsuited, the plaintiff or plaintiffs shall be clearly barred from the said actions, and all other suit
concerning the same.
Iu all actious upon the case for slanderous words,
damages uii339. Sec. YIII.
to
prosecuted
by any person or persons in the General
be
sued
or
lir^gtVo"^
more costs
Tbau dama- Court in this province, or in any other Court having power to hold
plaintiff, or

ges.

Legislative opinion as to
of 1803, page 3S3.

tlie

Statue of Limitation rvuiiiing against

tin case of dismissal, or non-suit,

may

th.e

be re- commenced in six montlis.

State,

Acts

See Aei of

18-17, sec. 355.

(1.) The Statute having commenced to run against an action to recover personalty, is not
stopped by defendant's reftiovalfrom the State. 5 Ga. 217.
To raise a new promise by implication, there must be an unqualified acknowledgment of a

present subsisting debt.

5 Ga. 483, 6 Ga. 588.

Where a new promise is relied
Beard vs.
plaintiff may amend.

on, it should be pleaded.

Siymnons.

6

Ga. 21.

If not pleaded thi

9 Ga. Rq).

The suffi^ioiey of a promise is a question for the Court the^bcf is a question for the Jury,
6 Qa. 486. As to conditwnal promise, see 6 Cra. 486.
A new promise to prior holder of piemlssory note may be sued on by subsequent holder,
;

7 Ga, 505.

JUDICIARY.— Sup'r
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Limitation on suits for fines and forfeitures
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— Ejectment.

plea of the same, after the passing of this Act, if the Jury upon the
trial of the issue in such action, or the Jury that shall inquire of the
damages, do find or assess the damages under forty shillings, then
the plaintiff or plaintiffs in such action shall have and recover only
so

much costs as

the

damages

so given or assessed

amount unto, with-

out any further increase of the same, any law, Statute, custom, or
usage to the contrary ia any wise notwithstanding.^
[Allowing further time to bring actions after the reSec. IX.
moval of plaintiff's disability transcribed into the Act of 1806, with
a slight alteration.
See £©c. 346.]^
340. Sec. X. In all and every case where any penalty,^fine, or for- Limitation
feiture whatsoever, hath been, or shall hereafter be inflicted or im- very of fines
posed by any Act or Acts of the General Assembly of this Province ures not^othalready passed, or hereafter to be passed, and the time of suing or videdVZ*^*
prosecuting the offender or offenders, against such Acts not thereby
provided, no information, action, suit, or prosecution shall be had,
brought, issued, or commenced against the offender or offenders,
against any such Act or Acts, for or in respect of any such penalty,
fine or forfeiture, unless the same be done within six months after
the passing of this Act, if the offence hath been already committed,
and within the like space of time after the offence committed, for
the future and all and every offender and offenders against any such
Act or Acts, shall not from thenceforth be subject or liable to any
penalty, fine, or forfeiture which may thereby be inflicted or imposed, any law, usage, or custom to the contrary in any wise nothwith-

—

;

standing.

[Respecting a claim of Sir William Baker

Sec. XI.

—

private.]

A?i Act for the limitation of actions^ and for avoiding suits at lnw^
and to repeal the Act passed on that subject the 2ijth March, 1767,
for the better and more (.ffectually qiiiettng mens^ possessiotis and
estates^

Vol.

II.

and

for avoiding suits

laiD.*

171

—Assented

to

Dec.

7,

1805.

269.

All actions of ejectment, or any other suit or action n,{2t^^^"*
341. Sec I.
time hereafter, to be sued or brought for the re- Jfo'»g'^t in
at
any
whatsoever,
covery of any lands or tenements, by occasion or means of any title
which may hereafter descend, happen, or fall, shall be sued and taken within seven years next after the title and cause of action shall
or may descend or accrue to the same, and at no time after the said
seven years Provided nevertheless that if any person or persons that
is or shall be entitled to such suit or action, be or shall be at the time
of right or title first descended, accrued, come, or fallen, within the
:

^

*By the Act of December, 1805, reviving the Act of 1767, all Acts are repealed
•which militate against the intent and meaning of that Act, ^ Portions of this Act evidently are thus repealed. The compiler, however, conceives it to be the duty of the
Courts, and not of the Digester, to declare this inconsistency. The Act is therefore inserted in fuU, the reader noting that where this Act and that of 1767 come in conflict,
the latter

(1.)

(2.)

is

the laio.

—

Verdict for " ten cents and the costs," no more costs than damages.
llepealed, Winn vs. Lee, 5 Ga. Mep. 217-

5 Ga. 452,
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— Defendant removing his property or absconding.

age of tweiity-oiie je^vs, feme cove7^t, non compos mentis^ or imprisS,&c." oned, that then such person or persons shall be at liberty, notwithstanding the said seven years are expired, to bring such action or suit,
so as that the same be brought within three years after his, her,
or their coming to, or being of full age, discovert or sane memory, or
at large, and at no time after the said three years.
All actions of trespass, detinue and trover; all ac342. Sec. II.
tions of debt, whether upon specialty or simple contract
all actions
of assault, menace, and battery, wounding, and imprisonment, or
any of them which shall be sued or brought at any time after the
passing of this Act, shall be commenced and sued within the time
and limitation hereinafter expressed, and not afterward, that is to

Saving in

;

the Said actious of trespass, assault, battery, wounding, impriswithin one onmeut, or any oi them, w^ithm one* year next alter the cause ot
And the said acDetfmie, &:c. sucli actiou or suit hath accrued, and not after.

Trcf'pass, as-

gj^y ^

4 years.

tious of detiuue, trovcr, debt, (otiicr

than upon judgments,) with-

in four years next after the cause of such actions or suits have accrucd, and not after; and the said actions of debt upon judgments

Foreign

obtained in Courts, other than the Courts of this State, within five
years next^ after the judgment shall have been obtained, and not afAnd the said actions upon the case for Vv^ords, within onef year
ter.
Provided nevertheless^
next after the words spoken, and not after.
Saving in fa- that if any person or persons who is or shall be entitled to any such
cr
&J."''"'"^'^'^ actions of detinue, trover, debt, (other than upon judgments,) be
shall be at the time of any such action given or accrued, Vv^thin tlie
age of twenty-one years, feme covert, non compos mentis, or imprisoned, that then such person or person shall be at liberty notwithstanding the times of limitation shall have expired, to bring such
actions or suits, so that the same be brought within iivoX years next
after the coming to or being of full age, discovert, of sane memory, or at large, and at no time after the said twoj years.
And provided also, that if any person who is or or shall be entitled to any
such actions of trespass, assault, menace, and battery, and imprisonment, be, or shall be at the time, any such action shall have accrued, within the age of twenty-one years, feme covert, non compos
menlis, or miprisoned, then such person or pei"Sons shall be at liberty, notw^ithstanding the time hereinbefore limited for the bringing
of such action shall have expired, to bring such actions or suits, so
that the same be brought withm one| year next after the coming to
or being of full age, discovert, of sane memory, or at large, and at
no time after the said onejyear; and that the commencing an action
or actions within the time limited, and afterwards discontinuing or becoming non-suit in the same, shall not defeat the operation of this

jSr^"^'

Act.
343. S^c. III.

Defendant

propertyV
d9pr?ved"of
tlje

When any

person or persons shall remove his
property without the limit? of this State, or absconds or conceals
himself, so that his creditors cannot commence an action, the person

benefit of

M»ia Act.

^^^^g^ ^g ^y ^^^ ^^ j^gy^
see Act of 1806, sec, 3i6.

^^^^
XBut
*

(1.)

In force

still.

5 Ga, Rep. 34.

^g^ montlis, by Act

of 1707.
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— Defendants without the State.

SO removing his property, or absconding himself, shall not be entitled to the benefit of this Act, but shall be answerable for any just

demand
held,

them ;^ and this Act shall be deemed,
a public Act, and the Judges of the Superior and

against him, her, or

and taken

as

Justices of the Inferior Courts and Justices of the Peace within this
State, shall be bound thereby, although the same shall not be pleaded,
344. Sec. IV.
All actions upon the case other than for words

which

^"^'^^.^J^^^^t

be pleaded.
case,

4

j 're

be said, (sued,) or brought at any time after the passing
of this Act, shall be commenced and sued within four years next after
the cause of such action or suit hath accrued, and not after.
Sec. Y.
[Repeals the Act of 1767, but by Act of June, 1806, it
was partially, and by Act of Dec. 1806, fully reviv^ed.]
shall

Act of 26th June, 1806.

Yol.

303.

11.

Sec. I.
[Provided for the renewal of suits commmenced within
time and dismissed.
Repealed by the Act of December, 1S06, as
declared

Sec

by

the

Supreme

Court. ^]

[Revives the Act of 1767, as to
of action which originated under it. "J

An

II.

''actions

all

and causes

and conthiue

in force ^^ an Act for the limitation of
auctions, and avoiding Suits in Law,''^ passed the 26^A day of
March, 1767 ; and to wmend the 5th und ^tJi sections of said J±ct.
Approved Dec. 8, 1806. A^ol. II. 344.

Act

to

revive

345. Sec. I.
From and immediately after the passing of this Act, Actof i767
the Act for the limitation of actions and avoiding suits in law, pass- ivomist Feb.
^'^^'
ed on the 26th day of March, 1767, shall be, and is hereby revived
and declared to be in full force and operatien, from the first day of
February, 1793, until this Act shall be repealed And no deduction
in any calculation of time shall be made in the construction of said
Act after the aforesaid first day of February, 1793.*
:

Sec

If any person or persons, that
i>tied to any such action oi trespass, detinue, action

346.

,,

II.

r

.

T

•

•

actions of account, actions of debt, actions of

is
n

or shall be enti- LimUatfon

i.ol

oi trover, replevin,

trespass for assault,

time after

the removal
Ses,'^^^^**'

menace, battery, wounding, or imprisonment, actions on the case for
words, be, or shall be at the time of any such cause of action, given or accrued, fallen, or come within the age of twenty-one years,f
feme covert, 7ton compes ?nentis,j' imprisoned, or lohere the defendant
shall remove out of the jurisdictional limits of this State.f that then orthcrettim
^
such person or persons shall be at liberty to bring the same actions, thesute.
so as they take the same v/ithin such times as before is limited, after their coming to, or being of full age, discovert, of sane memory,
at large, or the return of the defendant into the same, as by other
* See note at the end of this subdivision.
tSee Act of 1817, sec. 351. See also Act of 1839,
(1.)

See 5 Ga. Rep. 217-

(2.)

Hap-Uon ^ Wrighi

t«.

Walkor

1 Kelly 34.

sec. 353.
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Limitations on Bonds, Notes and Accounts.

persons having no such impediment should be done.*
Provided
all notes, and instruments of writing,
not under
seal, bearing date after the passing of this Act, shall be of the'^same
dignity with specialties, and subject to the same limitations heretofore in force in the case of specialties, any thing in the 5th and 9th
sections of the said Act to the contrary notwithstanding.!
Sec. III.
All Acts or parts of Acts ^vhich militate against the
intent and meaning of this Act, be, and the same are hereby renevertheless, that

pealed.

Sec IY. [Relative to Walton County
the settlement of the North Carolina line.]

—rendered

obsolete

by

An

Act to amend an Act. to revive and coiitinve in force an Act for
theUmitation of Actions, and avoiding Suits in Law : passed Sth

JJeceniher, 1S06.

—Approved December

13, 1S09.

Yol.

II.

537.

Whereas, some doubts exist as to the period at which bonds, notes,
and open accounts, shall be limited, in consequence of the word
specialties, and other indefinite expressions, being used in the second
section of the aforesaid Act
Limitation
347. Sec. I.
Be it ciiactedj ^*c. That from and after the passing
of
this
all
actious,
founded on bonds or instruments under seal,
Act,
smTmentsI"'
20 years,
shall be commeuced and sued within twenty years after the said
bond or^ other instrument shall become due, and not after and that
Kotes^Gy'rs all actions founded upon notes, and other acknowledgments, under
the hand of the party, shall be commenced within six years^ from
the time such note or acknowledgment shall become due, and not afOpen ac- \ tcr
and that all actions founded upon open account shall be comcounts, 4 y'rs
menced within four years from the time such account accrued, and
;

,

;

not after.
All Acts and parts of Acts that militate against this
Sec. II.
law, shall be, and the sam^e are hereby repealed.

An

Act

to

tions,

amend an Act

entitled

and for avoidins: Suits

1813.

^*

An Act for the

in Law.''

limitation of ac-

—Approved December

2,

Yol. III. 30.

Whereas^ divers persons, during the time this State was a British
obtamed grants for lands within the same, and dm'ing the

province,

Thus far this section is
part in

italics,

in lieu of

a transcript of the IXth of the Act. of 1767, excepting the
which that Act had an exception in favor of plaintiflfe beyond

seas.

fSee next Act, and also Act of 1839,
(1.)

Damages

20 years.

sec. 353.

for breach of a bond, is a claim

founded on a sealed instrument, and runs

8 Ga. 106.

When a mortgage is taken to secure a note, the note being barred, does not bar the reme
dy on the mortgage. 8 Ga. 32-5.
i

(2.)

See 8 Go.

Where

32-5.

the action

is

on a Statute, the statutory limitation is 20 years. 8 Ga 468,

JUDICIARY.— Sup'r and

Inf'r

C'ts—Lwi. of Act.— 1813-' 17.

Foreign Grantees

revolutioiiaiy war,
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or
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at the expiration thereof, fled

never rcvsided therein

:

And

567

from

this State,

w^vercas, divers persons,

good

citizens of this State, have since the -revohition unknoAvingly surveyed and obtained grants for all, or a large part, of many of the
aforesaid old surveys, or have become purchasers, and have settled,
cultivated, and greatly improved the same, defending and supporting
and reason and justice requue that they should not be
this State
disturbed in their possessions at this late period for remedy whereof,
Sec. I. Be it enacted, Sf'c. That no person or persons claiming any Forei^
lands, tenements, or hereditaments, by jiirtue of any grant or grants prL" trthe
prior to the revolutionary Avar, and who never resided in said prov- who'have"'
ince, or who fled from this State during that struggle, and who did {JaJre?"b"*^
not return to this State within twenty-one years after the treaty of younger
peace with Great Britain, which was in the year 1783, to make their 7 years iioa'^°''^^''"*
entry thereon, settle, or cultivate the same, or any part thereof, shall
either he, she, or they, or any person or persons claiming under him,
her, or them, hereafter recover any such parts thereof as may have
been since granted, from any person or persons, who has or have
since the revolution obtained a grant or grants, settled, or cultivated
the same, or any part thereof, for the te^'m^ of seven years in peaceable possession
nor from any person or persons claiming under such
young title as aforesaid, where there has heen an adverse possession
for the aforesaid term of seven years.*
349.
Sec. II. No saving or exception in any Statute of Limita- such grantions in this State, providing for the claims of persons resident be- eme("*by^be°*
yond seas, shall operate or be so construed as to benefit any persons j^"!^^^^^
whose grants have issued prior to the revolutionary war, and who
are now subjects of the crown of Great Britain and other foreign
nations.*
;

:

;

Sec. III.
Nothing in this Act contained shall affect or be
construed to afiect any lands belonging to, or that ever did belong to
any person or persons, named in the Act of confiscation and banishment, or bill of attainder, or any right which this State has to confiscated lands, or any right which any citizen of the United States,
or citizen of this State, may have to any of said lands.
3.50.

An

Act amendatory

Thia Act not
fiscated
^^"*^''

and explanatory of the Statute of Limitapassed
the 7th Dec. 1805, so far as it regards
;
Idiots, Lunatics and hifants.
Approved Dec. 18, 1817. Yol.
to,

tions in this State

III.

—

31.

Whereas,

many

and inconveniences

may

from the construction given to tke before recited Act, by which the savings and
exceptions in favor of idiots, lunatics and infants, mentioned in said
Act, are totally defeated, and manifest injustice done thereby
3.51. Sec I.
Be it enacted, ^*c. That from and after the passage constnicof this Act, no Court of Justice in this State, before whom the plea ofTdiotsn«of the Statute of Limitations may be relied on or plead by any de- fn^f^ja^.^"*^
evils

arise

:

*But see treaty of 1794 with Great Britain, Art. IX. 8 Statutes at Large, 122, and
troaty witli Spain of 1795, Art. II.
8 Statutes at Large, 144. See also next Act virtu-

—

ally supersecQng this .entire Act.
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I.

1

Noil- residents

1

—Defendant absconding.

feiidant or defendants, shall be permitted to construo said

Aet against

construed but said Statute
of Limitations, when it has commenced running, shall not so operate
as to defeat the interest ^ acquired by idiots, lunatics, or infants, after its commencement, but the operation of said Statute shall cease
until the disability or disabilities of such persons are removed, or
from the time of the arrival of such infant at the age of twenty-one
years f any law, custom, or usage to the contrary notwithstanding.
No benefit
352. Sec. II.
No proviso
or part of the above-recited Act, or any
X
¥
to b© diirivBd.
fromresiotlicr part or parts of any Statute of Limitations, which are or heretotiQ^Euxl ^^fore have been of force in this State, shall be so construed as to
grant any privilege, right, or exemption, to sny person or persons,
who may reside in either of the United States, or the Territories
thereof, or beyond seas, or elsewhere, other than those enjoyed by
the citizens resident withm the limits of this State.
idiots, lunatics, or infants, as heretofore

;

^

J.

An

Act to amend an Act to revive and conthuie in force an Act for
the Limitation of Actions^ and avoiding Suits in Laic^ passed
Asthe 8th December, 1806, approveet December 13thj 1809.
23,
'183-9.
sented to Dec.
Pam. 147.

—

353. Sec. I.
Be it enacted. That from and after the passage of
this Act, all actious founded on bonds, or instruments under seal, shall
guie^"star be commenced and sued within twenty years after the bond or other
y^*"^**^^ ""instrument shall become due, except where persons shall abscond or
remove Avithout the limits of this State and that all actions founded upon notes and other acknowledgments under the hand of the
party, shall be commenced within six years from the time such
note or acknowledgments shall become due, and not after, except
the person or persons shall have removed without the limits of this

DcfciKiant
abscond m<»
cr removiiiff
without the

;

State, or to parts
NorafaJnst
bis fcure4y.

unknown.

354. Sec. II.
In all cascs whcrc any person or persons shall besecurity on any bond or bonds or other instruments under theii*
hands, the Act of Limitation shall not operate in any case where the
person or persons shall abscond, go to parts unknown, or remove
without the limits of this State.
Sec. III.
All laws or parts of lav/s militating against this Act,
be, and the same are hereby repealed.

come

(1.)

Such an

guardian.
(2.)

interest as -will

8 Ga.

enable tliem to maintain an action in

are tenants in

benefit of the others.
If the property be

common, the

8

Ga.

disability of

one docA not inure to the

7 Ga. 517.

removed

dviring the minority, the Statute will

the tort-feasor be within the jurisdiction.
title

own name by

1.

Where there

If the

tlieir

7

run

at

ma^rity,

if

Ga. 517.

vests in the executor or administrator,

and he

is

barred, the infant

is also.

1.

In trover, by several of different
red and against those barred.

ages, a recovery

8 Ga. 201.

can be had in favor of those not bar-
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— Fraud of Defendant.

Act to amend and explai?i the several Acts for the Limitation of
Approved Dec. 29, 1847.
Actions and avoiding Suits at Law.
Pam. 217.

An

—

^

Beit enacted, That whenever any case now or ^"^^t'I'"355. Sec. I.
hereafter pending in any of the Courts of this State, either at Law nonsuit,
or in Equity, commenced within the time limited by lav/, shall be
discontinued, dismissed, or the plaintiff therein become nonsuited,
and the plaintiff 's claim, may be barred during the pending thereof
by any law now in force in this State, the plaintiff may, at any time may rtcomwithin six months from such termination of the case, and not after, m e'm.jnfctis.
recommence the same, in any Court having jurisdiction
thereof in this State, any law, usage or custom to the contrary notrenew

or

Provided^ that nothhig in this Act shall be construed
authorize
tiie renewal of any case after a second discontinuso as to
ance, dismissal, or nonsuit.
356. Sec II.
When any claim or demand whatever shall be
pleaded as a set-off, or as a defence to any suit or action, either at
LaAV or in Equity, in any case which may be dismissed, discontinued, or become nonsuit as aforesaid, or where such defence may be
disposed of, without a finar hearing upon the merits thereof, that
then and in that case, all such matters of defence shall be saved from
the operation of the Statute of Limitations, under the regulations and
instructions, and for the time aforesaid.

withstanding

:

once.

sct-c/r

piaSll'
"Je'^^jJ^s

d^s*^-

act

^'^'

An

Act to explain the fifth section of an Act approved March 26thj
1767, entitled an Act Jo r tJie Liniitatioji of Actions and avoiding
Approved Dec. 30, 1847. Pam. 218.
Suits in Law.

—

357. Sec.

I.

Be

it

That nothing in the said fifth Effort of
any defendant or defend- removJ^r
any time where the Jury are satisfied that

enacted^

^"c.

section shall be so construed as to protect

ants from any action at
there has been a fraudulent removal or concealment of the property
in order to deprive the rightful owner of the possession or enjoyment of the same any law, usage or custom to the contrary notwithstanding.

—

SUSPENSIONS OF THE ACTS OF LBITTATION.
The Act of limitation was suspended from 1st of July, 1775, down to th.e Ist of February, 1793. See Vol. I. 36, 7.
The first alleviating Act [Vol. II. 426,] was passed 23d May, 1808. and repealed the
20th Dec. of the same j^ear, by the Act caUed the thirding la^v, [Vol. II. 418.] If we
exclude the day the Act was passed, and include that of its repeal, we have 211 days
during which the Statutes of Limitation of actions were totally suspended, except for the
recovery of taxes and penalties, and in attachment and claim cases.
By sec. 5, of the alleviation law of 27th Nov. 1812, [Vol. III. 34,] the Acts of limitation were suspended, " except as relates to real estate," from the 30th of that months
(sec. 1 ) to the 6th Dec. 1813, 1 year and 6 days.
This Act, howevOT, allowed suits to be brought.

72
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Foreclosure on real estate.

Against persons refusing to liquidate their accounts, sec. 4
Against principals and sureties, at the instance of the latter,
Against debtors v>-ho were squandering their estates, sec. 7;
Against delinquent executors, administrators, or guardians,
By attachment against absconding debtors, sec. 12
By bill in Chancery for certam purposes

;

sec. 6

sec. 13;

;

;

And

for fines, forfeitvires, and other moneys
rent, and for tuition money, sec. 8.

due the public, or due

banks

to

;

for

By the supplementary Act of 6th December, 1813, [Yol. III. 33,] there was a further suspension until 25th December, 181-i, when the Act expired; say 1 year and 19
days
This Statute enlarged the list of exceptions in the last, and allowed actions to be
brought also for slanderous words, sec. 2 and on written instruments given for titles
;

to land, sec. 5,
Yeai'

To be taken out

for the first suspension,

Days.

from the 23d May, 1808,

211

exclusive, to 20th Dec. 1808, inclusive,
for the second (in cases not excepted by the
Statute,) from 30th Nov. 1812, exclusive, to the 6th
Dec. 1813, inclusive,
for the third (in cases not excepted either by this
Act or last,) from Gth Dec. 1813, exclusive, to 25th
Dec. 131-i, inclusive,
Total,

That

is

to say,

two years and seven calendar months, (allowing 4 of

days each,) and 23 days over.

19

233

2
30,

and

3 of

31

Priiice,

AUT. XYI.

MORTGAGES.*

Sec. 358. Foreclosure on Eealtv.
" 359. On Personalty.
*'
360. Foreclosure in six months.

Hule absolute, 2d term.
Agent or attorney, foreclose.

Sec. 331.
" 362,

Judiciary Act of 1799.

Yol.

I.

292.

MORTGAGES ON REAL ESTATES.
Foreciopure

on

real
*^^*^*

V-

358. Sec. XYII.
estatc,

ill tliis

The method of foreclosmof morto^ao^es on real
Any person applying, and entitled

State, be as follows

:

such mortgage, or his, her or their attorney, shall petiSuperior Court of the County wherein such mortgaged
property may be, stating the case and the amount of his, her, or
and the
their demand, and describing such mortgaged property
Court shall grant a rule, that the principal^ interest, and cost shall bo
paid into Court, within twelve monthsf thereafter, which rule shall
be published in one of the public gazettes of this State at least once
in every month, until the time appointed for payment, J or served on
the mortgager, or his special agent, at least six'§> months previous to
the time the money is directed to be paid and unless the principal,
interest, and cost.be so paid, the Court shall give judgment for
to foreclose

tion the

;

;

*For the various Acts in relation to the execution and registr}' of mortgages, their
and the right of redemption ui voxmger mortgagees, see ' Conveyances andKegis-

lien,

try."

For Act requiring purchaser of mortgaged property at Sheriff's sale to give bond for its
forthcoming, see Art. III. "Action," " Execution, Sale," &c. sec. 185, of this title.
For Acts authorizing aliens to take mortgages on real estate and foreclose the same,
see title "Foreigners," sec. 5.
fSix months, sec. 360 Rule absolute at the next term, sec. 361.
§Three mouths, sec. 360.
JFour months, sec. 360.
;
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Foreclosure on Personalty.
.^.—

.

—

--

— —.

I

— ^^-

i

I

,1

,

,

I

.

„ ..,,

^,

II

.

...

.

i^.i.

Ill

iiiiii,<

the amount which may be due on such mortgage, and order the
property mortgaged to be sold in such manner as is prescribed in
cases of execution, and the money shall be paid to the mortgagee or
but where there shall be any surplus, the same shall
his attorney
;

be paid over to the mortgager or his agent. And in case of any dis- Dofenc©. j
pute as to the amount due on any mortgage, if the mortgager shall
appear within the time prescribed by this Act, and make affidavit that
he hath made payments which have not been credited on the
said mortgage, or that he is entitled to sets-off which in Equity ought
to be allowed, the Court shall appoint one or more fit person or persons to audit and liquidate the same ;^ but either party shall be entitled to anew trial therefrom, which shall be tried in like manner as
shall be prescribed for the trial of appeals in other cases.

MORTGAGES OF PERSONAL PROPERTY.
Mortgages of personal property shall be fore- <^'i' pe''^<^na^
359. Sec. XYIII.
Any person or person?* holding a
closed in the following manner
mortgage on personal property, and wishing to foreclose the same,
shall make application to one of the Judges of the Superior or Justices of the Inferior Courts, and make affidavit before him of the
mnount of principal and interest due on such mortgage, which affidavit shall be annexed to such mortgage, and thereupon the Clerk of
the Superior or Inferior Courts shall issue execution as on a judgment, which execution being delivered to the Sheriff, it shall be his
duty to levy on the property wheresoever the same may be found,
and after advertising the same in one or more of the public gazettes
of tliis State at least sixty days, the Sheriff shall set up and expose the
same to sale, and the money arising from such sale shall be first
applied to discharge the amount due on such mortgage, and all legal
costs, and the overplus, if any, to be paid to the mortgager
Provided always^ that if any dispute shall happen as to the sum due on Defence,
any mortgage, that it shall and may be lawful for the said Judge or
Justices of the Inferior Courts, on affidavit, to order such sale to be
postponed, the mortgager giving bond, with good and sufficient security in double the sum sworn to be due, for returning such property
when called for by the Sheriff, which bond shall be assignable by the
Sheriff to the mortgagee, who may sue and recover thereon but the
Jury shall be sworn to give at least twenty-five per cent, damages, in
case it shall appear that such application was intended for delay
:

:

;

.

only.^
*His ageat or attorney,

(1.)

Usury maybe

set

sec. 362.

up

as a defence.

1 Kelly, 392.

Third persons cannot object until made paities by tbe judgment of the Court.

3

Kelly, 174.
(2.)

When

redemption.
eral rule.

property

is

sold subject to mortgage, the purchaser

buys the equity of
lien, as a gen-

After foreclosure, the proceeds must go according to oldest

7 Ga. 188.
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llule absokite, se:'-ond

An

Act

to

amend an

term

— Attorney or Agent may foreclose.
an Act to amend the Judiciary of
Mortgages on Real Eslate.^^^ Approv-

Act entitled

'^

—

1799, so far as relates to
ed Deo. 21, 1829. Vol. lY. 230.
Mrrt?;a?:e3

ute
e

w'bT

moS!

*"

Fix months'

JranSfL^
iS^bl^^giveT

360. Fi'om aiicl after the passage of this Act, when any person or
persons, his, her, or their agent or attorney, shall petition the Superior
Coart as ])rescribed by the Judiciary of 1799, for the foreclosure of
any mortgage on re<al estate, the Court shall grant a rule directing
that tlic principal and cost shall be paid into Court within six months
thereafter, which rule shall be published in one of the public gazettes of this ^tate, once a month for four months, or served on the
mortgager, or his, her, or their special agent of attorney, at least three
months previous to the time the money is directed to be paid provided that nothing in this Act shall be so construed as to affect any
mortgage which may exist at the time of the passage of this Act.
Sec. II.
So much of the said Judiciary of 1799 and of the said
amendatory Act as militates against this, is hereby repealed.
;

to alter and amend the several Acts reg (dating the Jorcchs
This Act approved Dec,
ures of Mortgages Uj)07i Real Estate.
26, 1836. Pam. 164.

An Act

R'jieat>?0'
f^.i<Jd

a

term.^^*

—

From and

all cases where
any Superior Court of this State,
for the foreclosure of any mortgage upon real estate, it shall be the
duty of such Court to pass an order, requiring the mortgager to pay
the prmcipal and interest due upon such mortgage, into Court, on or
before the first day of the next term, which order shall be served or
published in the manner now required by law
and if such order be
not complied with by the mortgager, the Court may at such term^
pass a rule absolute for the sale of the mortgaged property.

361.

any application

after the passage of this Act, in

shall

be

made

to

;

An

amend

eighteenth section of the Act passed on the sixteenth of February^ 1799, entitled " a7^ Act to revise and. amend
Assented to Dec. 21, 1839.
the Judiciary system of this State.'''

Act

to

the

—

Pam. 137.
I.
Be It enacted, That from and after the passage of
mortgages
upon personal property may be foreclosed upon
SS^^^^
the affidavit of the agent or attorney in fact or at law, of the person
or persons holding such mortgage, as to the amount due.
In County of
Sec. II.
All such mortgage shall be foreclosed, and execution
^
I^iSI^ issue, in the County where the mortgagers resided at the time of th^
execution of the same, if resident of this State.

AKfntorat-

362. Sec.

this Act,

This Act is

omitted, being entirely superseded.

this rule to be published once a

month

for six

months.

(See vol. IV. 218,)

It require^i

f
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AUT. XYII. OFFICERS OFCOURT.*
(INCLUDIXG
Sec. 363.
364.
365.
366.
367.
368.
369.
370.
371.
372.
373.
374.

SUERIFVS,

CLElilCS,

cUity, Records.
Clerk, dxity,

Bond, oath,

ATTOIIXEYS, &C.)

Sec .378.
Sec.
378.
n 379.
<(
380.
381.
'<
382.
((
obo.
((
384.
u 385.
ii
386.
a
387.
ii
388.
a 389.
i(
390.
n 391.
k(
392.

jjoAver.

No

Attorney. Clerk of botli.
Attorney and Sol General.
Sheriff's dvity, bond, oath.
Deputy, liability.
Uniinished business.

ii.

Liability of Sheriffs.
lieracdies against.
Indictment for malpractice.
Neglect of duty, penalty.
Satisfaction of Judgments.
375. Satisfaction docket.
376. Subpoena and Crim. docket.
377. Sheriff's docket.

Judiciary Act of

Defaulting Attorney.
Sheriff of adjoining Cormty.
20 per cent for default.

Copy

of demand.

Traverse of returns.
Rules vs. absent Sheriff.
20 per cent after rule.

Ride

vs. Depxity.

Rules in vacation.
Special officers.

Advertisement of sales.
Deputy, same paper.
Purchase by Sheriff or Deputy.
Misdemeanor.
Dieting, working slaves.

1799—YoL

I.

292.

CLERKS.

XXXIY.

The

Clerks of the several Courts in this cicrk'odatr.
record, all the proceedings in all civil
cases in the said Courts respectively, which entry of record shall be necoMs.
made v^^ithin forty daysj after the determination of any cause; and
the said Clerks shall be allowed the sum of ten cents for every hundred words of recording such proceeding, to be taxed in the bill of
And the said Clerks shall also keep regular and fair minutes of Minutes,
cost.
ail the proceedings in any of the said Courts, which shall be signed
by X\iQ Judge of the Supej'ior, or presiding Justices of the Inferior
Courts (as the case may be) prior to the adjournment from day to day,
The Clerks of the said Superior and Inferior Ma<^t &=»
364. Sec. XXXY.
Courts, hereafter to be appointed, shall, before they enter upon the pive'TwiiT'*
duties of their appointments, and after being commissioned by the ^""^ ''''^''"•'^
Governor, take the following oath before one of the Judges of theSuperior Courts, or a Justice of the Inferior Court of the County
"I

363. Sec.

State, shall

copy

into a

book of

:

do solemnly swear (or affirm) that I will truly and faithfully enter The cath.
and record all the orders, decrees, judgments, and other proceedings
of the Superior (or Inferior) Court of the County of
and all
,

*For Act authorizing officers of adjoining County to act where none are electe.l, see
Art. III. " Action," " Commencement, &c." sec. 74 of this title.
For fees of several officers, see title ** Fees."
As to liability of Attorneys for Cost, sec Art. III. "Action "
Cost3 " sec. 261, 164,
"='

ica.

Infant Attorneys, for their contracts, see ''Attorneys,'* sec. 12.
As to election and qualification and duties of Clerks and Sheriff, see further, *«Countly

,

Officers."

For Act authorizing Judge of the Superior Court, to appoint a Sheriff and Clerk temjorarlly in certain cases, see " County Oificers," sec. 69.
For Act regulating testimony of Attys. in certain cases, see " Evidence," sec. 45.
For Sheriff's dutj- in relation to Ji fas vs. defaulting Tax Collectors, fee ' State Officers." sec. 17.

fFor duty of Clerk in reference to process, scifa^ filing of petition, &c. »ee Art. III.
Action" " Commencement, &c."
^Before the next term of the Court; see "County Fj^uds and Records," sec. 20. See
fuither as to the records of the Courts, same title.
*'
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Attorney and Solicitor General

—

Sheriff",

which by law ought by me to be recorded,
faithfully and impartially discharge and perform all

other matters and things

and that
£ond.

1

will

the duties required of me, to the best of my understanding."
And
shall also enter into bond with one or more good and sufficient security or securities, to the Governor for the time being, in the sum
of $3,000, conditioned for the faithful discharge of the duties required of them And the said Clerks shall in virtue of their offices be
:

Justiccs of the Pcacc, so far as to administer
]\i.\v
appertaining the busiucss of their office.^
admin-

XXXYI.

all

oaths appertaining to

No

Clerk of a Court or other person emNottoact as ployed in his office, shall act as attorney in his own name, or the
auofney.
name of any other person, or be allowed to plead or practice in such
Courts, during the time he shall be employed in such office
And
jiay be cpk the samc person may be Clerk of the Superior and Inferior Court of
o) t>atn c'ls.
^I^g same County; Provided, that nothing herein contained shall
extend to ])revent any officer of the Court from prosecuting or defending any suit to which he is a party.
V^^'dlSL

365. Sec.

:

LAW DEPARTMENT.
Putyofsoi.
GeaeraL^

XXXYII. It shall be the duty of the State's Attorand Solicitors, or one of them, to prosecute all delinquents for
crimes and other offences, cognizable by the said Courts, and all civil
actions in which this State shall be concerned, and to give advice or
366. Sec.

iicy

Excellency the Governor, in questions of
interested.
And in case it should so
in case of
neither the State's Attorney or Solicitors, or either of
the'Ivnnr^ l^^PP®^^ that
appoint.
them, can attend the said Courts, then the Judge presiding may, and
he is hereby authorized and required, to appoint some attorney at
law. to prepare and prosecute the indictments and other business of
the State, and such person so appointed shall be entitled to the same
fees and emoluments therein, as the State's Attorney or Solicitors
would have been entitled to.
opinion in writing

to

I^-W iu wliich the State

his

maybe

SHERIFFS.

shcriffg,
iheir duty.

The Sheriffs of the several Counties shall at367. Sec. XLYI.
^qyi([ the Superior and Inierior Courts in the respective Counties when
sitting, and by themselves or deputies, execute throughout the Counties'^) all writs, warrants, precepts and processes directed to them,
issued under the authority of any Judge or Justice of the said Supeand the
rior or Inferior Courts, or the Clerk of either of the Courts
said Sheriffs or their deputies shall have power to command allneces;

*As

to xjrobate of deeds before him, see *' Conveyances &c." sec. 65. 69.
fSee further as to duties of Sol. and Attorney General, " State Officers," sees. 21, 26,
Also " Escheats, sec. 18.
71.
Act giving Sheriff, Coroner, and Constable, control of executions, for which they
For
J
are made hable, see Art III. "Action" "Execution, &c." sec. 194.
As to executions for and against Sheriif, see "Executions &c." sec. 198.
§May follow an itinerant person put of the County, see " Bail," sec. 87.
'

'

'

,

JUDICIARY.— Sup'r
Sheriff's

Bond

and Inf'r C'TS—Offlrers C't— 1799.

— Oath— Liability for

Deputies

^7o

— Duty.

sary assistance in the execution of their duty, and to appoint, as there
shall be occasion, one or more deputies ;^ and before any Sheriff shall
enter upon the duty of his appointment, and being commissioned by
the Governor, he shall be bound for the faithful performance of his
duty, by himself and his deputies, before any one of the said Judges

Mu,?tKive
''^^"''"^*

Governor of the State for the time being, and to his successors
in office,- jointly and severally with two good and sufficient securities, inhabitants and freeholders of the County, to be approved of by
to the

the Justices of the Inferior Court or any three* of them,'^ in the sum
of ^20,000,f and the said bond shall remain in the office of the Clerk
of the Superior Court of such County, J and may be sued for by order

of the said Court, for the satisfaction of the public or persons aggrieved by the misconduct of the Sheriff or his deputy and the said
Sheriff shall take and subscribe the following oath, before one of the
Judges of the Superior, or Justices of the Irrferior Courts, and the
;

same shall be entered on the minutes of the said Court, before such
" I do solemnSheriff shall enter on the duties of his office, to wit
ly swear (or affirm as the case may be) that I will faithfully execute
:

Their oaih.

warrants, precepts, and processes, directed to me as Sheriff
and true returns ma!:e, and in all things well
County
of
of the
and truly, and without malice or partiality, perform the duties of the
during my continuance in office, and take
office of Sheriff of
only my lawful fees so help me God." And an oath to the same
purport shall be taken by each of the deputies of the said Sheriff in
all writs,

,

;

like

manner.

368. Sec. XLVII. In case of the death of either of the said Sheriffs, ^" case of
^^""
the deputy or deputies shall continue in office, unless otherwise spe- ty to '^cu
cially removed, and execute the same in the name of the deceased,
until another Sheriff be appointed and qualified and the defaults Liability of
and misfeasance in office of such deputy or deputies in the mean dSu/^'^
time, as well before as after the death of such Sheriff, shall be adjudged a breach of the condition of the bond given as before directed, by the
Sheriff who appointed such deputy or deputies ;' and the executor Remedy of
^^^*^'^^''
or administrator of the deceased Sheriff, shall have the like remedy
for the misconduct or misfeasance, or default in office of such deputy
;

would be entitled to if the
and in the execution of his office, until
successor was appointed and sworn.

or deputies, during such intervals, as he

Sheriff
his

had continued

in

life,

369. Sec. XLVIII.
The Sheriff of Coach County shall, at the
expiration of his appointment, turn over to the succeeding Sheriffs,
by indenture and schedule, all such Avrits and processes as shall re-

main

in his

hands unexecuted,

who

shall

Appointment may be by

(2.)

No

(3.)

A certified copy of their

(4.)

Liable for

parol.

3

money

1

KeUy, 574.

action in the premises

collected

by Deputy.

3

eli'

hu.^ineij
""^'"'^^

Kelli/ 1.

assignment necessary to successors.

^J^^-^njurn^^

s'lcJ^sorS'^

^''^''
duly execute and return complete
»l;e

Explained by Act of 1803. '* County Officers," sec. 5.
tThe bonds for many Counties have been reduced. See reference to such Acts under
"Local Acts."
+But see Act of 1845, " County Officers," sec. 71, requiring the Judge of the Supeiior
Court to examine the bond and have it recorded.
(1.)

.

is

Ac%,

not evidence.— 1.
1.

Kcllj/f

574.
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Sheriff.

and in case any Sheriff shall neglect or refuse to turn over
the same
such process in manner aforesaid, every such Sheriff so neglecting or
;

refusing, shall be liable to

make such

costs, to the party aggrieved,^ as he,

by damages and
by

satisfaction,

she,

or they, shall sustain

reason of such neglect or refusal, and every Sheriff, at the expiration
of such his appointment, shall also deliver up to his successor the
custody of the jail and the bodies of such persons as shall be confined
and
therein, with the precepts, writs or causes of such detention
Sheriff
shall
be
empowered
and
required to sell and
such succeeding
carry into effect any levy made by his predecessors in office, in like
mannerr as sucli Sheriff could have done had he continued therein,
and shall make titles to the purchasers for all the property sold under
execution, and not conveyed by his predecessor.^
The Sheriffs of the several Counties in this
370. Sec. XLIX.
;

sherffTsin

hawo.

have like powers and authorities, and they, and their
under Sheriffs and Jailers, Constables and other officers belonging to
the Court, be liable to ail actions, suits, penalties and disabilities
whatsoever, which they or either of them may incur for or on account of the escape of prisoners, or for or in respect of any other
State, shall

matter or thing whatsoever, relating to or concerning their respective offices, in the same manner as they have heretofore been liable
and no Sheriffs, under Sheriffs, DepFhaMn-tn.-t by laws in force in this State
^ a^^^f^'"/- j^iy QT^ other Sheriff 's officer shall act as an attorney at law, in his
own name or in the name of any other person, or be allow^ed to plead
or practise in any of the Courts of this State, during the time he is
in such office.
Ar» "subject
Thc Sheriff shall be liable either to an action on
371. Sec. L.
attachment
for contempt of Court, at the option of
an
or
case,
the
wU^n^ion!
the party, wherever it shall appear that he hath injured such party,
either by false returns, or by neglecting to arrest the defendant, or
to levy on his property, or to pay over to the plaintiff or his attorney,
the amount of any sales which shall be made under or by virtue of
;

any moneys collected by virtue
If any Sheriff", or his deputy
372. Sec. LI.

any execution,
Andiiav.e^to
maipr;icac3,

or

thereof.'^

or under Sheriffs,
be guilty of extortion or other malpractice in the execution of
his office, upon complaint made on oath to the State's Attorney or Solicitors, it shall be the duty of such Attorney or Solicitor, to exhibit
a bill of indictment against the person so offending, who, upon conviction thereof, shall be fined by the Court in treble the amount
which he may have extorted from any person; which shall be applied, one moiety to the injured person, and the other moiety to the
shall

money

(1.)

Receiving

(2.)

Order of Court unnecessary.

The

(3.)

Kelh/, 547.

On

Sheriff

7

2 Jfe%, 248.

Ga. 264.

be attached for a false return as to the escape of a prisoner.
oi deputy to pay over money.
1 KeUt/, 584.

is

a civil jprocess and plaintiff

ages for failing to levy.

may be

It

must be

enforced'

6 Ga. 239, 8 Ga. 156.

must pay

jail fees.

6 Ga. 575.

Proceeding by rule does not bar proceedings by action.
Sheriff

1

failui'c

a rule absolute agaijist a Sheriff, an execution camiot issue.

by attachment.
It

may

Also for

afterwards, securities not liable.

ruled

Ibid.

by

defendant in ft. fa.

8 Ga. 156,

7 Ga. 445

;

Measure of dam-
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—Execution Docket.

use of such County, and shall likewise be removed from office, and
suffer such other punishment as the law directs.
Whenever the Sheriff of any County within ^n what,
373. Sec. LII.
this State, shall fail to make proper return of all writs, executions to an action
and other process put into his hands, or shall fail or neglect to pay arid\tinwa'
ble from
up all moneys received on such executions, on his being required by office.
the Court so to do, he shall be liable to an action as for contempt,
and may be Rued, imprisoned or removed from office, in the manner
prescribed by the Constitution.

An

Act

to defjie

the duties of the Clerks of the Superior and Infeand Sheriffs, Approved Dec. 15, 1810.

—

rior Courts of this State,
Vol. n, 664

Whereas, a practice has prevailed in the Superior and Inferior
Courts in this State, for judgments to be kept open, notwithstanding
the Sheriff may have returned the execution or executions bottomed on such judgkients satisfied And whereas, great evil might grow
out of such practice for remedy whereof,
374. Sec. I.
Be it enacted, &*€. That from and after the first s'atipfocrton
next, it shall be tne duty
ot such Clerks, immedi- simn
day of Feb]>ruary
^
^
ately after tlie return of such Sheriff of such execution or executions, "nS'r'kr
as the case may be, to enter such satisfaction on such judgment,
either in whole or in part, as per Sheriff's return.
It shall be the duty of such Clerks to keep a dock375. Sec. II.
jj^^'or^""*
et book, for the special purpose of entering the names and stating
the cases of parties, plaintiff or plaintiffs, and defendant or defendants, and enter such satisfaction sis aforesaid.
:

;

-:,.

i>e

^

,

.

.

The respective Clerks of the Superior and Liie- ^^^i^^a
376. Skc. III.
Courts of this State, shall keep regular subpoena dockets, amV"*^"^*^
the said Clerks of the Superior Courts shall also kee^ separate dock^^=?''^*'^
ets for ail criminal cases, which shall be entered
in their resrular
^
rior

clucKet.

order.

377. Sec. IY.
The different Sheriffs in this State shall keep
and regular execution dockets, wherein they shall enter- all executions delivered to them, and the dates of such delivery, together
with all their actings and doings thereon, and file the same in the
Clerk's office out of which such executions may have issued, on or
before the first day of the meeting of the Court, to w^hich they ma.y
be made returnable, which said dockets shall remain in the said offices, subject to the inspection of all persons concerned therein.
Sec. v.
[See Art.
" Securities and Endorsers," sec.
430.]
fair

XXL

An

Act

to

Law
Secs.

73

amend and eiylahi

the

XXIXth

of this State.— Aj)^YOved Dec.
I.

and

II.

[See

<^

7,

section

1812.

Costs," sees, 163, 164.1

of the Judiciary
Vol. III. 381.

^'J^rifr'sei'^

eke" how

S

tfiel

578
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Defaulting Attorneys and other

Attorney

re-

elit^lmouey
the\?iJ'^°'^^

officers.

Aiid if aiiy attorney shall retain in his hands any money
378.
received by him for any client, after being ordered by the Court to
pay over the same to the principal, he shall be struck from the list
of attorneys, and never more suffered to plead in any of the Courts
in this State.

Aji Act to authorize Sheriff's to 'perform the duties oj their office in
adjoining Counties in certain cases herein defined. Approved

—

Dec.

1812.

7,

Yol. III.

142.

In all cascs which require the official acts of a Sheriff
whcreiu he is or may be a party in the case, and no Coroner can be
hiterefted,
obtaiuod iu the County to perform and execute the office of Sheriff,
oner^t'hr'^"
sher'iffof the that tliou aud in that case, it shall and may be lawful for any Sheriff
County may in an adjoining County to do and perform all manner of official acts
that a Coroner is authorized to do and perform in cases where the
Sheriff is a party interested.*
379.

vviierethe

An

Act

recovery of Moneij out oj the hands of Sheriffs,
Coroners, Justices of the Peace, Constalles, ClerJts of the Sujierior
and Injerior Courts^ and Attorneys at Law. Approved Dec. 23,
to facilitate the

—

1822.

lY

Vol.

403.

From and after the passage of this Actj it shall be the duty
380.
i'2!JL^?^^ of the Sheriffs, Coroners, Justices of the Peace, Constables, Clerks
wy coiiect'd of the SuBcrior and Inferior Courts, and Attorneys at law, in this
liuole to pay
20 per cent. State, upou application, to pay to the propcr pcrsou or persons, his,
manVand ^' her, or their attorney any money or moneys they may have in their
""tice.
hands and if not promptly paid, the party or parties entitled thereto, his, her or their attorney may serve said officer with a written
demand for the same and if not then paid, for such neglect or refusal the said officer shall be compelled to pay at the rate of tvv^enty
per cent, per annum, upon the sum he has in his hands, from the date
of such just demand, if good cause be not shown to the contrary.f
381. Sec. II. A copy of Said demand produced into Court, verified
Gopy of deraandmade "{^y affidavit, Stating when and where the oriarinal was served upon
o
o
r
jrnwa facie
evidence,
the officcr, shall be prima facie evidence of the date and service
Officers hav-

'

-^

,

.

''

.

^

,

.

;

;

^

.»

thereof.
Repeaiin'^
clause.

°

Sec.
are

III.

All iaws

awd

parts of lau7;s militating against this Act,

hereby repealed.

A?i Act to authorize the return of Sheriffs^ Constables. Coroners and
Justices of the Feace, to be traversed, and to point out the manner

For

other provisions on this subject, see Art. III. "Action,"
&c. sec. T'i, of this title. See also, sec. 198.
fProyisions of this Act extended. TSee sec. 584.

•Commencement,"

—
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Traverse of Returns

which they shall make

i?i

Pam.

— Absent Sheriff—Defaulting

reitcrns.

—Assented

to
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officers.

Dec. 22,

1840.

40.

Be if. enacted, That fYom and after the passage of|etnraP^nf
382. Sec. I.
this Act, whenever any Sheriff, Constable, Coroner, or Justice of ner,&c.
the Peace shall make a return or showing, under or by virtue of any oath and
"*"
rule or order of miy Judge of any Superior Court of this State, the ^ersJd.
same shall be made on oath to be taken at 4he time of making such
return or showing, and the party calling for such return or showing,
shall be at liberty to traverse the truth of such return or showing,
and upon such

traverse

an issue

shall be

formed and

tried

by a Jury,

as in the case of other traverses.*^

and parts of laws militating against
be and the same are hereby repealed.
Sec.

II.

All laws

Ati Act requiring Judges to grant

in certain cases.

—Assented

Whereas^ Sheriffs
selves from their Court,

this Act,

Rules Absolute against Sheriffs
Pam. 122.

to Dec. 11,
) 1841.

absent themthe purpose of preventing rules
being taken against them for failure to raise moneys on executions
and whereas, injury frequently accrues to plaintiffs in execution;
383.

in

this

State frequently

for

;

for

remedy whereof

Sec

I.

Be

it

That whenever a

C7iactcd,

Sheriff of

any County

from his

in this State absents himself

Court, that the presiding
Judge or Judges, in all such instances, when required by plaintiffs
in executions or their attorney, shall grant rules absolute against
said Sheriff, unless it is proven, at said term of the Court, that the
Sheriff, from sickness, is not able to attend said Court, any law or
custom to the contrary.

Rules'

.

abteming^^'^
^*""^®^^-

-

An
.

extend the provisions of an Act entitled an Act to facilitate
tJte recovery of 7noney out of the hands of Sheriffs, Coroners, Justices of the Peace, Constables, Clerks of the Superior and Inferior
Courts and Attorneys at Law passed December twenty-third, eigh-

Act

to

hundred and

teen

tweiity-tico, to certain cases therein

sented to Dec. 11, 1841.
384.

Be

it

Pam.

named.

— As-

124.

That from and immediately after the passage 20 per on
whenever a rule absolute shall be obtained against ce"'s haTui?

enacted,

ct.

of this Act, that
any Sheriff, Coroner, Justice of the Peace, Constable, Cierk of the a[J^Ji,ae"
Superior or Inferior Court, or Attorney at law, for the payment ofe"^n««^money when such money shall not be promptly paid, that such de-

mand

shall thereafter

draw an

interest at the rate of

twenty per cent,

per annum.

•'

* For Act making Justices of the Peace liable to rule in Superior Couj't, see title
Justices of the Peace," sees. 37, 43.

(1.)

This Act applies to every return to any order of any Superior Court.

1 Kelly,

5i(^

mo
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—In vacation— Special officer—Advertisements, -where published.

All Deputy Sheriifs shall be liable to be ruled and
385. Sec. II.
way and manner as Sheriffs but the liability
the
same
attached
in
mild.
bmty' contin- of the Sheriff shall not be affected by any such proceeding against
^"^^
his deputy where the same is not effective.
Rules nisi*
I-t shall be lawful for the Judj2:es of the Superior
386. Sec. III.
cefainva«a- Courts of this State, Justices of the Inferior Court and Justices of
^"^^"
the Peace, upon application, to grant rules nisi against all officers in
vacation, which may be served as heretofore practised.*
;?<i4rremny
387. Sec. IY.
Whenever the Sheriff Or Ms doputv is a partv to
spponit speAt
eiiii officer
said rulc, or mterested therem, and there be no Coroner or other
th/S^ie!^ lawful officer of said County to execute the same, it shall be the duty
of the Judge or Justice or Justices of said Court to appoint, joro ifemjpo/e, a special officer to carry out and effectuate the order of said
Court, which said officer, so appointed, shall be allowed the usual
Fees.
fggs of Sheriffs for like service.f
All laws and parts of laws militating against this law,
Sec. V.
be, and the same are hereby repealed.
D.'.p.sfierifrs

^

;

.11

An

Act

11-

.

authorize

111

and require

the Sheriffs, Coroners^ Clerks of the
Supe?^ior and Inferior Courts, and Courts of Ordiiiary in the
several Counties in this State, to advertise in certain newspapers.
to

Approved Feb 22, 1850.
Adrorti^e6;iie^, &,c.

-^^ ^^

^'

Notioe of
^ ^"^^'

i>P4)mies Jn
•anie paper

Pam.

44.

388. Sec. I.
Be it enacted, That the Sheriffs, Coroners, Clerks
of the Superior and Inferior Courts, and Clerks of the Courts of
Ordinary in the several Counties in this State, are hereby authorized and required to advertise their sales, citations, and proceedings
of their respective Courts in some newspaper published in their

Counties respectively, and if there be no such paper published in the
County, then in the nearest newspaper having the largest or a general circulation in the County
and no such officer shall change the
advertising connected with his office from one paper to another,
without first giving notice of his intention to do so in the paper in
which his advertisements may have been published, j
;

389. Sec.

All deputies of Sheriffs, or other officers herein
mentioned, shall advertise in the same papers in which their principals advertise.
II.

All laws and parts of laws militating against this Act,
Sec. III.
be and the same are hereby repealed.

An

Act

to

prohibit Sheriffs

and their Deputies from hecoming

direct-

ly or indirectly purchasers
cate all titles

of property at their oivn sales, to vataken or held by them for property so purchased, and

*'^or Act authorizing ex-officers to be niled, see • County Officers," sec. 16.
t^ttdge may appoint Sheriff and Clerk temporarily, where there is a vacancy, at a term
of the Court. See " County Officers," sec. 69.
IFor Act requring Clerk Court Ordinary to keep a file of newspapers, see " Execiitors," &c. sees. 16, 17.

:

JUDICIARY.— Sup'r and
Sheriffs shall not

Purchase

Inf'r C'TS---Partitlo7i—176r.

at their o^\^^

sales

5S1

— Dieting Negroes— Partition.

to make penal the violation of this Act, ajid to regulate their cltarPam. 369.
ges in certain cases. Approved Feb. 22, 1850.

—

390. Sec.

I.

Be

it

That from and

enacted,

after the passage off ^'eriffDor

no ohenit or deputy bheriii shall be permitted to purchase piTchase
auy property whatever, sold by hmiself, nor any Sheriff property InSreoUyf
s)ld by his deputy, nor any deputy Sheriff property sold by his
principal or other deputy of said principal, either directly upon his
this Act,

own

upon the bid

bid, or indirectly

every deed and

of

any other person
vest in any Sheriff

;

and that
or deputy

Dec<i void.
deeds intended to
a title to property purchased at such sales in violation of this Act,
whether made by such Sheriff or deputy or by any purchaser at such
sale, shall be imll and void.^
391. Sec. II.
Any Sheriff or deputy Sheriff who shall violate the Misdemeanprovisions of the first section of this Act, shall be liable to be indict-^''"
ed as for a misdemeanor, and upon conviction shall be subject to fme

all

in the discretion of the Court, or imprisonment in the common jail
of the County for a term not exceeding six months, or both.
392. Sec. III.
Whenevera Sheriff or his deputy shall levy upon
any negro property, he shall not be allowed to charge in any case
for feeding and keeping, or any other necessaries furnished such negro
or negroes, in such cases where the services of such negro so levied
on have been applied to the use of said Sheriff or his deputy prior
to the sale and pending the levy.^
Sec. IV.
All lavv^s or parts of laws militating against this Act,

Not allowed

negnrirbo
*'''

JV^J'^^^

are hereby repealed.

PAHTITION.*

AUT. XYIII.
Sec. 393. Proceedings to partition.
" 394. Compensation.
* 395. Five pariitioners.

An

L

j

—

v/lien necessary.
Sec. 396. Sale
" 397. IIoav effected.
" 398. Purchaser's title.

empower

the General Court of Fleas to grant ivrits of
lands
and tenements held in coparcenary joi/it tenanof
cy, and tenancy in common, in this proviricc^ and appointing the
method of proceeding therein. Approved March 26, 1767. Vol.
I. 315.

Act

to

partitio7i

,

—

would be inconvenient in this province to pursue the
method of dividing lands and tenements by vvTit of partition as
and it appears necessary to provile a more
practised in Great Britain
easy and less expensive manner of obtaining partitions
393. Sec. I.
Be it therefore enacted, That in all cases where Partition of
any person being of full age are seized of lands in coparcenary, joint Sj.'olLinel"*
Whereas,

it

;

*In relation

to survarorship

among joint tenants.

Bee Ajrt. XII. • Joint Tenants," sec.

293.

(1.)

The law, without the

(2.)

So held substantially by the Court, before this Act.
Equity has concurrent juxisdiction. 8 Ga. 91.

(3.)

Statute.

Harrison

vs. McIIenrf/,

9 Ga. Rep.

2 KcUi/, 2i0.

and Inf'r C'ts— Par tit mi— 1767.
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kind

— Writ —Notice —Ketiini.

tenancy; or tenancy in common^ or where any lands or tenements
shall descend, or be given to any person or persons Avha.tever in coparcenary, joint tenancy, or tenancy in common, and no provision
shall be made by v/ill or otherwise, how such lands or tenements
it shall and may be lawful for such person, being
shall be divided
of full age, or either ot them, immediately, and also for any one of
such coparceners, joint tenants, or tenants in common, who may be
under age, when, and so soon as he or she shall attain the age of
twenty-one years, to apply to the General Court of Pleas, for a writ
of partition, (to be devised and framed in the said Court according
to the nature of the case,) and in case he or she, so coming of age,
shall neglect so to do, witliin the space of tvv^elve months, that then
the guardian or guardians of him, her, or them, remaining under age,
;

hereby empowered, if he,
Court for a writ of
s^^ days'
partition I* of which application twenty days' notice shall be given
notice of the
i
application, to tiic Other parties concerned, theu' agents or attorneys
and upon
any such application, and affidavit made of due notice having been
given as aforesaid, it shall and may be lawful for the said Court to
examine the petitioner's title and part or share of the premises to
be divided, and thereupon to issue a v\n*it of partition, directed to any
}vri?' shall
whom the Court shall think fit, requirinor
elevenf persons
X
n and comtr
jdsueto II
pcrjons.
manding them, or a majority of them, to make partition accordTj be sworn ingly
tlic}^ being first sworn in Court, or before one of the Judges,
or any Magistrate, or other person or persons for this purpose nominated and appointed by order of Court, duly and impartially to exe^^^^
such Writ :J And such partitioners, or persons named in such
Saii^l'iJe's
days'notice writ, shall 2:ive ei2:ht davs' notice of the time of executing thereof,
^
to all parties
ti
and proceed to ail tUe pai'ties concemed, their attorneys or agents: and thereupon
shall proceed to make a just and equal partition and division of all
visi!m.^
such land and tenements, either in entire tracts or parcels, as they shall
judge to be in proportion to the shares claimed and most beneficial
shall be,

-"^

and

he, she, or they,

they shall think

she, or

,/

fit,

is

and

are

to apply to the said

.

i

-t

•

;

7

<

^

;

-ii

->

'

•

-i

i

•

^

to the several coparceners, joint tenants, or tenants in

common,

ac-

knowledge and shall make return thereof under their hands and seals to the said Court within three months
^^
after the issuing of such writ, there to remain of record; vv^hich parthe writ.
tition or division so to be made shall, by the judgment of the said
Jhe^^xS^^^
meat ©f the Court, bc filial and conclusive to all the parties concerned, any law,
32 months
statutc, usagc, or custom- to the contrary notwithstanding.
Provided
or
a'=Id?rhe^^ alwcii/s, that if the defendant or defendants, or person concerned,
partition,
either of them, against whom, or their right or title, any judgment
is given, shall Avithin the space of twelve
months, after such
judgment is entered or in case of infancy, coverture, insanity of
mind, or absence out of the province, within one year after his, her,
or their return, on the determination of such inability, apply themselves to the Court where such judgment is entered, by motion, and
show a good and probable matter in bar of such partition, or that
Ami make

cordiiig to the best of their

;

monthsTrom

;

*See Act of 1837, as to mode of proceeding where partition cannot be made by metes
bounds, sec. 396.
tFive personp, sec. 395.
;}:Couiaty Surveyor may administer the oath.
See " County Officers," sec. 64.

anrl
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sale.

the demandant hath not title to so much as lie hath recovered then
and in such case the Court may suspend, or set aside such judgment,
and admit the tenant or tenants to appear and plead and the cause
shall proceed according to the due course of law, as if no such judgment had been given. And if the Court, upon hearing thereof, shall
adjudge for the first demandant, then the said first judgment shall
stand confirmed, and be good against all persons whatsoever, except
and
such other persons as shall be absent or disabled as aforesaid
the person or persons so appealing shall be awarded thereupon to
pay costs, or if within such time or times aforesaid, the tenants or
;

;

;

persons concerned, admitting the demandant's title, parts, and purparts, shall show to the Court any inequality in the partition, the ^^cw partition may be
Court may award a new partition to be made in presence of all par- awarded,
ties concerned, (if they will appear,) notwithstanding the return and
which said secojid partition returned
filing upon record the former
and filed shall be good and firm forever, against all persons whatsoever, except as before excepted.
That the persons making such partitions shall be compensa^
394. Sec. II.
allowed and paid a reasonable charge for the same. And in case the partitioners.
party or parties applying for such writ of partition shall neglect or
refuse to allow and pay such charge, the same shall, upon application,
be settled and awarded by the Court.
.

;

An

amend an

an Act

empower the General
of lands and tenements
held in coparcenary, joint tenancy, and tenancy in common, in this
Act

to

Court of Pleas

to

Act, entitled

to

gratit writs oj iKirlitlon

province; and appointing the method of jproceeding therein, passed
the mih March, 1767.—Approved Dec. 22, 1827.
Yol. IT. 219.

Whereas, by the before-recited Act it is made the duty of the Suon application for a writ of partition, to
appoint eleven persons to perform such duty, which from experience

perior Courts in this State,

[proves] to be unnecessarily expensive
395. Be it enacted, S^c. That from

;

and immediately

after

.the

"ow

land

passing of this Act, that w~henever a writ of partition shall be grant- IhShe
ed in terms of the before-recited Act, it shall be directed to five free- and U^"*^'*'
holders of the County where such writ shall issue, and the said free- '^^^''"^•
holders, or a majority of them, shall have full power to perform all
the duties required by the before-recited Act in cases of partition
and the said freeholders, or a majority of them, shall have power to
select a Surveyor to aid them in the discharge of their duties, and the
said freeholders shall be subject to the same rules, regulations, and
restrictions, as are prescribed by the before-recited Acts in all cases
of partition any law to the contrary notwithstanding.
;

:

An

Act

to

regulate the

mode of partitioning lands and tenements

certain cases, in the State of Georgia.
1837. Pam. 181.

396. Sec.

I.

Be

it

enacted^

—Assented

That whenever an

to

m

26th Dec.

application shall

584
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purchaser

—Partners and Partnerships.

be made to any of the Superior Courts of this State for a partition
of lands or tenements, held in joint tenancy, tenancy in common
or in coparcenary,

and either of the

parties in interest shall,

by

his

or her affidavit, or other proof, make it satisfactorily appear to the
Com^t, that a fair and equitable division of said lands and tenements

©rder of

Sale by 3
coramission-

JO&nU

fletunu

Trtk

to

purchaser.

cannot be made, by metes and bomids, by reason of improvements
made on said lands and tenements, or by reason of the said lands
and tenements being valuable for the erection of mills or machinery
of any kind, or by reason of said lands being valuable for mining
purposes, and in all cases where it shall be made appear to the Courts
that the value of th3 entire lands and tenements will be depreciated
by such division as aforesaid, that then ai^d in that case, the said Com't
shall order a sale of the said lands and tenements, on such just and
equitable terms as it shall prescribe, and order the proceeds to be divided among the several claimants rateably, in proportion to their
respective interests, after deducting the expenses of the proceedings.
397. Sec. II.
In all cases where it shall be necessary to make a
sale of lands or tenements, to effect a just and equitable partition
thereof, it shall be the duty of the Court to appoint three discreet
and proper persons, under such quaMfications as it may prescribe, to
make sale of the said lands and tenements, after an advertisement of
thirty days in one of the public gazettes, on the first Tuesday in
the moath, at the Court house, in the County in which the said
lands or tenements are situate, and to return their proceedings to the
next following term of the Comt.
398. Sec. III.
Upon the sale of said lands and tenements as
aforesaid, the said parties in interest, shall make a title to the purchaser, and in case of failure or refusal of them or any of them, the
said persons appointed under the authority of the Court aforesaid, or
any two of them, shall execute a deed of conveyance to the said
lands or tenements to the purchaser or purchasers, which said deed
of conveyance shall be as valid and binding in Law and Equity, as
if it had been made by the parties themselves.
[Statutes omitted as obsolete, repealed or superseded.

Act of 1763.

Watk.

86.]

ART. XIX. PARTNERS
Sec. 399. Liniited Partnerships.
" 400 General and Special Partners.
" 401. Power of General Partners.
*'
402. Certificate, contents.
« 403. Attestation.
" 404. Filing and record*
" 4 5j Affidavit filed.
«<
406. Effect of failure.
" 407. Publication of terms.
' 408. Affidavit of Printer.
" 409. Renewals of Partnership.
*'
410. Alteration, dissolution.
* *
?ime of Partnership,
4 11
**
412. Suits by and against.
:«
413. Dividends.
.

N

* Where

all

Provincicd

AND PARTNER^IPS.*
Sec. 414. Refunding.
415. PoAver of Special Partner.
416. Liability of Generai Partner.
417. Fraud, efiect of.
418. Fraudulent sales and liens.
419. By a Partner.
420. Penalty.
421. Rights of creditors.
422. Dissolution.
423. Name of retired partner.
424. Penalty for using.

425. Eond by one Pai-tner.
426. Judgment for and against.
427. Bond to Partnership.
428. Denial of Partnership by plea.

the partners axe not served, judgment vs. defendant served, sec Art. III.

"
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Limited Partnership

An

Act

to

— Certificate, &c.

authorize Limited Parlncrshiys,
1837, Pam. 182.

399. Sec.
transaction of

.^5

—Assented

to 22d.

Dec.

Beit enacted^ That limited partnerships for the Limitodpart'''^
any mercantile, commercial, mechanical, mannfactur-"*^

I.

ing, mining, or agricultural business, within this State, may be formed by two or more persons, upon the terms, with the rights and powers, and subject to the conditions arad liabilities herein prescribed Except for
but the provisions of this Act shall not be construed to authorize any iiisunmr^'^
p^''^^^^'***such partnership for the purpose of banking, or making insurance,
400. Sec. II.
Such partnerships may consist of one or more General
persons, who shall be called general partners, and who sliail be jointly
and severally responsible as general partners, and of one or more persons who shall contribute, in actual cash, a specific sum as capital tv^
the common stock, who shall be called special partners, and whc Spi^naj
shall not be liable for debts of the partnership beyond the fund so ThoC-Tabiiicontributed by him or them to the capital, except as hereinafter pro:

p^^''^*-''^-^

^^''

vided.

401. Sec. III.
The general partners only shall be authorized to
transact business, and to sign for the partnership, and to bind the

Authority of
partners.

same.
402. Sec. IV.
Persons desirous of forming such partnership, shall certificate,
severally sign, by themselves or attorney in fact, a certificate v/hich shall contain
l?t, the name of the firm under which Name,
such partnership is to be conducted; 2d, the general nature of the Busine-se.
business intended to be transacted 3d, the names of all the general and Partner's
"'^"^^
special partners inserted therein, distinguishing which are general,
and which are special partners, and their respective places of residence 4th, the amount of capital which each special partner shall cJapit^,
have contributed to the common stock 5th, the period at w^hich the Time,
partnership is to commence, and the period at which it shall terminate, and when made by such attorney in fact, the power of attorney Power of Attor"»j.
duly authenticated shall be recorded along with such certificate.
403. Sec. V.
The certificate shall be acknowledged by the Arknow?several persons signing the same, or their attorney in fact, before a Sudgo, ^t*^^
Judge of the Superior or Inferior Court, or a Justice of the Peace, or
Notary Public, and such acknowledgement shall be certified by the certified by
^^""'
officer before whom the same is made.
404. Sec. YI.
The certificate and power of attorney in fact, so and eted m

make and

—

;

;

;

acknowledged and

certified,

shall

be

filed in the oifice of the

Clerk cpk^,r

of the Superior Court of the County in which the principal place
oi busmess ol the partnersnip shall be situated, and shall also be recorded by him at large, in a book to be kept for that purpose, open
to public inspection.
If the partnership shall have places of business
* Action" "Parties," sees. 103.
Proceedings where one pleads

104. of this title.
Partnership property bound.
infancy, see Art. III. " Action," • Pleadings, &c." sec.

112,

Amendment where

the

name

of the partner

'Pleading, &c." sec. 130.
Appeals by one partner, see Ast.

74

III.

is

omitted, see Art. III.

" Action," " Veldict, Appeals, &c."

**

Action

sec. 147.

^"^"p*^

S'-

rcs>crdcti,

"^
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diiFereiit Counties, a transcript
of the certificate,
^
^
„\
61 ol attome^^ 111 lact, and oi tne acknowiedgement thereot,

Situated

ifbusincss
in several
Counties
recorded

ill

.

,-.

tified

eacn

by

,-

whose oiBce it
and recorded in

the Clerk in

shall

be

and pow"
i

i

duiy cer-

under his

filed,

official

be filed
like manner in the ofiice of the
Clerk 01 the Superior Comt in every such County and the Clerk
Clerk's foe.
for each and every registry recpuired by this Act shall be entitled to
the sum of five dollars.
Affidavit.
405. Sec. YII.
At the time of filing the origmal certificate, Vv^ith
the evidence of the acknowledgement thereof, as before directed, an
To be filed, affidavit or affidavits of the several general partners shall also be filed
ill the same office, stating that the sumis
specitied in the certificate
to have been contributed by each of the special partners to the common stock, have been actually and in good faith paid in cash, and a
Certified
certified #opy of such certificate and power of attorney and affidavits,
deuce.
sflail bc evidciice in all Courts and places whatsoever.
On failure,
406. Sec. Till.
Xo such partnership shall be deemed to have
ners'"Je?erdibeen formed until such a certificate as is herem meiiticned, shall
partners.
];^a.ve becii made, acknowledged, filed and recorded, nor until an affiseal, shall

:

davit shall have been filed as above directed

ment be made in such certificate or
business be commenced before such

:

and

if

affidavit, or if

any

false state-

such partnership

certificate or affidavit is filed, all

the persons mterested in such partnership shall be liable for all the
engageiaents thereof as general partners.
'^^- ^^^' ^^The'partners shall publish the terms of the partoftS''""
nership, when registered, for at least six weeks immediately after
such registry, in one newspaper in the County in which the place of
business is situated, and in one newspaper in the City of Milledgeville.
If no newspaper should be published
the County in which
the business is to be transacted, the notice shall be published in all
the newspapers in the Cit3r of Milledgevilie as before requhed, and if
such publication be not made vriihin tv\'o months from the time of
filing such certificate and affidavit, the partnership shall be deemed

m

seneral.

Sec X.

The

AffidaA-it of
]irinter toleJ.

publication of such notice
by the printers, publisners, or editors oi the newspapers
wnich the
Cfmi
lie shall be published, maybe filed in the office of the Clerk of the
Superior Court in which the certificate has been filed, and shall be

Evidence,

evideiicc of the facts therein contained.

408.

.

it,

affidavits

t

of the
r

^

m

Renewals of
PartnerstiiP;,
^

alter-

dissoiuiion

•

-

^

409. Sec. XI.
Evcrv reucwa] or continuance of such partnerbeyond the time originally fixed for its duration, shall be certified, acknowledged, and recorded, and an affidavit of a general partner be made and filed, and notice be 2:iven in the manner herein required for its origmal formation
and every such partnership which
shall be otherwise renewed or continued, shall be deemed a general
partnership.
410. Sec. XII.
Everv alteration which shall be made in the
nauies of the partners, in the nature of the business, or
the capital
or shares thereof, or in any other matter specified in the original certificate, shall be deemed a dissolution of the partnership
and every
such partnership, which shall in any manner be carried on after any
such alteration shall have been made, shall be deemed a general part.

shirs

:

Every

^

m
;

•
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nership, unless

renewed

to limited partnership.

a special partnership, according to the

as
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nniess re-

provisions of the last section.
The business of the partnership shall be con- N^me of
411. Sec. XIII.
which the names of the general partners only partnership.
under
a
firm,
in
ducted
shall be inserted, without the addition of the word '' company," or

any other general term and if the name of any special partner shall
be used in such firm, he shall be deemed a general partner.
412. Sec. XIY. S uits to be brought by any partnership to be formin
ed under this Act, shall be in the name or names of the general partners emTpaitueL'
only, and suits against such partnership shall be brought against the J'^^f"g'J
general partners only except in cases where the special shall be rendered liable as general partners, in which cases suits may be brought
against all the partners jointly or severally, or any one or more of the
special partners may be sued in the same action with the general
;

,?iiits

;

partners.

413. Sec. XV.
No part of the sum Avhich any special partner no dm
have contributed to the capital stock, shall be withdrawn by ji^"fj,Jgj,^®i
him, or paid or transferred to him in the shape of dividends, profits oi' of Jji"^cr-tui
otherwise, at any time during the continuance of the partnership, but stock.
any partner may annually receive lawful interest on the sum so con- Lawful intributed by him, if the payment of such interest shall not reduce the he, and iu3
original amount of such capital
and if, after the payment of such pr,Sts,"^ '^'^
shall

;

remain to be divided, he may also receive
his portion of such profits, but shall not be liable for any debts preinterest,

any

profits shall

viously contracted by the general partners.
414. Sec. XVI.
If it shall appear that by the payment of interest jf otherwise,
or profits to any special partner, the original capital has been redu- bo,jf,'<ftoreced, or the firm shall be unable to pay its debts, the partner receiving ^""'^'
the same shall be bound to restore the interest or profits received by
•him, necessary to make good his original share of the original stock.
415. Sec. XVII.
A special partner may at any time examine >^pociai partinto the state and progress of the partnership concerns, and may ad- "xum^nTand
vise as to their management
but he shall not transact any business gj,'^|j*';,,,j
on account of the partnership, nor be employed for that purpose as "''^ ^'.^-?"*
agent or otherwise.
If he shall interfere, contrary to these provisions, attome'y tt
he shall be deemed a general partner, but he may act as the ^.ttorney
or counsellor at Law or in Equity for the partnership, without being
liable to become a general partner.
416. Sec XVIII.
The general partners shall be liable to account Gei^^^rai
to each other, and to the special partners for their management of the blolrS-^'^"
business of the firm, both in Law and Equity, as other partners now *"""'''•
are by Law and Equity.
417. Sec. XIX.
Every partner who shall be guilty of any fraud Partner npiiithe
affairs
in
or business of the partnership, shall be liable civilly to Hhluhe'ifa.
the party injured, to the extent of his damage
and shall also be lia-aLVcS,
ble to an indictment for a misdemeanor, punishable by fine or impris- "^"yonment, or both, at the discretion of the Superior Court, by which
he shall be tried.
418. Sec XX.
Every sale, assignment, of transfer or any of the
property or effects of such partnership, made by such partnership
;

;

when

insolvent,

or in contemplation

of insolvency, or

after, or

in
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m^

l"

Ijimitcd Partnership

-

'-

IM

—Eetired partner's came.

Contemplation of the insolvency of any partner, with he intent of givateu i'r/con- "^i^g a preference to any creditor of such partnership, or insolvent partand every judgment
{^^?v^n^J°^ner, over other creditors of such partnership
void.
confessed, lien created, or security given by such partnership, under
the like circumstances and with the like intent, shall be void as
against the creditors of such partnership,
saiesmade
419. Sec. XXI.
Evcry sucli salc, assignment, or trausfcr of auy
aLfbyln^- of the property or cffccts of a general or special partner^ who mjiy
iSr^^orl in b^vc becouie liable as a general partner, made by such general or speeontempia- (.jg^}
partner, when insolvent, or in contemnlation
of insolvency, or afJ^
1
tion of insolvency,
tcr, Or iu contemplatiou of the insolvency of the partnership, with
the intent of giving to any creditor of his own, or of the partnershipj
a preference over creditors of the partnership, every judgment confessed, lien created, or security given, b}^ any such partner, under the
like circumstances and with like intent, shall be void as against the
creditors of the partnership,
special part420. Sec. XXII.
Any special partner who shall violate any
^
'"^provision of the two last preceding sections, or who shall concur in or
tbese^''
a
Sri" assent to any such violation by the partnership, or by any individiial
partner, shall be liable as a general partner.
mmer
Special part
421. Sec. XXIII.
In casc ofthc insolveucv or bankruptcy of tile
edu> other partnership, no special partner shall, under any circumstances, be alcr9 itorb.
jQ^g(j ^Q claim as a creditor, until the claims of all the other creditors
of the partnership shall be satisfied.
Dissolution.
422. Sec. XXIY.
No dissolution of such partnership, by tliB
acts of the parties, shall tnke place previous to the time specified in
the certificate of its renewal, until a notice of such intended dissolution shall have been filed and recorded in the Clerk's office in which
the original certificate was recorded, and published at least once a
week for four weeks in a newspaper printed in each of the Counties
v/here the partnership ha^ places of business but if no newspaper be
Advertiseprinted in such Counties, then the notice shall be published for four
weei^ \i\ all the newspapers in the City of Milledgeville, v/hich notice
shall be signed by all the partners, or their representatives
Provided^
that nothing herein contained shall be so construed as to affect the
Provisa
collection of any demand against either of the special partners, which
may have been contracted previously to tlie commencement of such
Sales made,

i

;

'

'

-^

'

.

'

;

;

special partnership.

A^i Act

to jtrohibit iiersons

who arc partners

in

trade, or

any kind of

from inserting, co7itinuing or using, in their partnership
and name, tJcc name of any individual wjt actually a co-partner,
and to prevent the collect-ion of debts due to any partnership Tiolating
the provisions of this Act^ and tojmnish those who may violate the sani^,

business,
style

—Assented
BershaH
euse .

Dec. 25, 1837.

Pam.

187.

423. Sec. I.
Be it enacted. That from and after the passage of
not this Act, it shall uot be lawful for any persons, who are partners in
trade, or business of any kind, to insert or use in their partnership,
firm, style and name, the name of any person not actually a co-part-

Nain«ofr6-

^

to

JUDICIARY.— Sup'r

and Inf'r CW->~Partiicrs, (^-c.— 1838^' 40.
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name.

with them at the time his or her name is so inserted or used, nor
shall it be lawful to continue, in any partnership firm, style artd
name, the name of any individual partner after he or she shall have
Provided, that this Act shall not be so
retired from partnership
construed as to prevent the collection of debts due to any partnej-iier

:

ship, after its dissolution, or after the retirement of any partner, in
the name previously used, in conformity w^th this Act.
Each and every individual violating the provis424. Sec. II.
ions of this Act, shall forfeit and pay the sum of one hundred dollars

to be sued for and
for each and every day such name may be used
recovered by any person who may prosecute for the sami^.

Penalty £bt

$ioo eaSx
^^^*

;

An Act

to ainliorlze jpdrtners,

circumstances

to

Pam.

1S38.

or ])ersons jointly interested, vnder certain

execute sealed instrumerits.

—Assented

to

Dec. 29,

165.

425. Sec. I.
Be it enacted, That in all suits either in favor of, or b nds con^
against partners or persons jointly interested, and in all cases 'when lejiirpnr
mxoh partners or persons jointly interested shall in any wise become may'hl 6Teconnected with any suit or other matter, pending in any of the ^^JJjjJg^ ""^
Courts of this State, in any way whatsoever, wherein it shall become necessary for said partners or persons jointly interested to give
bond, it shall and may be lawful for any one of said partners or persons jointly interested, to execute the same by signing the names of
and the same shall
all of said partners or persons jointly interested
l>e obligatory and binding upon every of said partners or persons in^
any law to the contrary notwithstading.*^
terested
*

;

;

An

Act declaratory of the force and validity of all executions or jndge?itered up in behalf of copartners, or against copartners, tohere the partnership style is nsed or set forth, and the
cJiristian and surnames of the co-partners omitted, and also to declare the force of bonds made to partjierships using their amrnion
name or style. Assented to Dec. 22, 1840. Pam. 114.

ments issued or

—

Be it enacted. That from and after the passage of JiMigm't'and
426. Sec. I.
judgment
no
or execution shall be arrested or au nulled inan7a|iin!r
this Act,
amy case wiiere the judgment has been entered up, or the execution ^;;f^;f^'"t"ol
issued in favor of copartners or against copartners, where the partnership style is used therein instead of the christian and surnames of each
person composing such partnership, as has been held to be necessary
by some of the .Tudges of this State butsucli judgment or execution
shall not, for such omission on tlie part of any officer of the Court,
Clerk, or Justice of the Peace, be affected or delayed in anywise
thereby.
;

*Soe next Act as
[1]

to

bonds made

to partnership.

This law applies to bonds given to obtain attacLments,

Sinith

§ Co, 8 Ga. Rep.

Dow, WUson^ 4c

vs.

I

JUDICIARY— Sup'r
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Bonds
Bonds payable to part
nerdiiip.

to Partnerslaip

and Inf'r C'ts—Poss.

W^nran— 1^21.

— Proof of Partnership —Possessory Warrant.

All boiicls payable to two persons or more, doing
427. Sec. II.
business under partnership name or st3rle, shall be as obligatory and
binding upon the obligors of such bonds, Avhere made with obligees
using their firm name or style, as if each name composing such partnership had been set forth.*
Sec. III.
All laws or decisions militating against the plain and
manifest intention of this Act, be, and the same are hereby repealed.

An

enable copartners, loho are plaintiffs in the Courts of Law
in this State, to maintain and prosecute their suits in
said Courts, in certain cases, without being compelled to adduce
proof of their copartnership, Assented to Dec. 2, 1841. Pam.
141.

Act

to

and Eciuiiy

—

428. Whereas, it has been decided by one or more of the Judges of the
Superior Court of this State, that in all cases sued in said Court, in
the name of a firm of joint traders or copartners, in any business,
that proof of the copartnership, as alleged in the plaintiff's declaration, is necessary to be made before said plaintiffs are allov/ed to re-

Partnership
p?oved"Jun!
by'piea!'^^

For remedy whereof, and to prevent the delay
cover their demand.
and expense of adducing such proof,
Sec. I.
Be it enacted, That from and after the passage of this
Act, it shall uot bc deemed or held necessary in any of the Courts of
Law or Equity of this State, for a firm of joint traders or copartners

any

in

business, trade

plaintiff, in

-

who

are or hereafter

may

be

in either of said Courts, to prove tiieir

Provided, nevertheless, that nothing contained in
any of them, from requiring
such proof in any case v/here the defendant or defendants shall, regularly, by plea in abatement, denying the existence of such firm or
copartnership, as may be set forth by the plaintiffs in their bill, pecopartnership

this

•

or profession,

any cause pending

Act

:

shall prevent said Courts, or

tition, declaration or writ.

All laws or parts of laws militating against this ilct be,
Sec. II.
and the same are hereby repealed.

XX. POSSESSORY WAPtRANT

AIIT.

AND PROCEEDIXGS THEREON.

An

Act the more effectually to quiet and protect the Possession of
Pei^sonal Property, and to prevent takinfr possession by fraud or
YoL lY. ^07.
t)/oZ^.ice.— Approved Dec. 25, 1821.

Preamble.

Whereas, a practice hath been followed by some persons
and other personal property, to
having
take or convey away the same by violence, seduction, or other Cleans
or to harbor, or otherwise take, or cause the same to be taken, out
429.

.

or laying claims to negroes

*See preceding Act, as to bonds made by one partner.
fPor fees under this Act, see title ' Fees," sec. 39.
-For proceedings against tenant holding over, see title " Rent," sees.
As to trial of possession of lands, see " Penal Laws," sec. 214.

7» 8, 9t

JUDICIARY.— Sup'r and Inf'r C'ts—Poss. War r an f~lS21,
Complaint on oath
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— Proceedings thereon.

of the possession of the adverse claimant without due course of law^
and oftentimes to remove the same out of the State to the great injury of the true owner and whereas, manifest injustice, and many
serious mischiefs may arise from such a practice, which is productive
of frauds, violence, and quarrels, and bloodshed,
Be it therefore enacted, That upon complaint made on "'" comSec. IV.
oath by the person injured, his agent or attorney, to any Judge of the jlidgeorotiiSuperior, or Justice of the Inferior Court, or^ any Justice of the ""t 'Sriiegro^
Peace, that any negro or negroes, or other personal chattel, have
;

cLtuefhas

been taken, enticed, or carried away by fraud, violence, seduction ^''-^^ carried
'''*^^^'
or other means, from the possession of sucn deponent, or that such
negroes or other personal chattels having been recently in the quiet, and
legally and peaceably acquired possession of such deponent, have absconded or disappeared without his or her consent, and as he or she
believes, have been harbored, received, or taken possession of, by any
person or persons under some pretended claim or claims, and without
lawful warrant or authority and that the said deponent, or the person for
whom he is agent or attorney bona fide claims a title to or interest
in the said negroes or other chattels, or the possession thereof, it shall
be the duty of such Judge or Justice to issue a warrant, as well for

^

warrant

the apprehension of the party so seizing, taking, enticing, receivirji^-, I'ShJoT^
harboring, obtaining, or having possession of such negroes or other fSifpSperty.
chattels, as for the seizure of such negroes or other chattels themselves ^^',',['5'^'^'
and upon the return of such warrant the Judge or Justice shall hear ^^'"'^*'' ^'^®
;

m

evidence as to the question oi possession
a summary way, and possession to
cause the said negroes or other chattels to be delivered over to the atSmary
party from whose possession the same were violently or fraudulently "'^'^I^^T'^
taken or enticed away, or from whom the same absconded or insiontobe
whose, peaceable possession they last were Provided, such party a^cCTdingiy:

such Judge or Justice, enter into a recognizance, with^'''^^'^^'*
good and sufficient security, in double the amount of the value of
such negroes or other personal property, and the hire claimed, if any,
to cause the said negroes to be produced and forthcoming, to answer
any judgment, execution, or decree that may be had, issued or made
upon such suit or action at Law or in Equity as the opposite party
shall, before

may commence
same

;

or prosecute within the

and such recognisance

shall

next four years touching the
be returned by such Judge or Jus-

next Superior Court of the County where the same is taken, to be transmitted to the Court v/here such suit or action may be
commenced and the securities upon such recognisance shall be bound
and liable for the eventual condemnation-money, and execution shall

tice to the

;

them in the same manner as against securities on apa/so, that when the party taking out the warrant Bond, howProvided
peals:
shall refuse or be unable to give such security, then the Judge or if by' Sr"'
'^
Justice may in his discretion deliver over such negroes or othel* periSfouf
sonal property to the opposite party, upon their entering into a like ^^'^-^ * ^''^®
recognisance, with security of the same nature and effect, and to be ?^"^r^\ ^^e
disposed of in the same manner.
And if, upon return of the w ifprl^^u%
issue against

rant,

it

shall appear that the negroes or other personal property are in

the possession, power, custody or

control

of the defendant, or any

agent or friend of his or acting for or intrusted with them for him, and

S,\he''party
^'^^ '^J*^^

JUDICIARY.— Sup'r
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—

Soreties

and Indorsers

(^c— 1810.

and Inf'r C'TS—Surcfies,

— Surety paying off

Jl-

fa. entitled to control.

I-,"-

the said defendant doth not produce or cause to be forthcoming the
as the law
directs, the said defendant shall be committed to jail
there to remain
in safe and close custody, without bail or mainprise, until the said
negroes or other personal property shall be produced or forthcoming.
to be disposed of, as aforesaid
Provided always, that no person or
persons shall be so committed for refusing to produce, or cause to be
forthcoming, any negro or other personal chattel which he, she, or
said negroes or other personal property to be dealt with
;

Provtsjo

—

years' quiet

a

gixid de-

;

they shall satisfactorily prove to have been in his or her quiet and
peaceable possession for four years next immediately preceding the
passing of this Act, or next immediately preceding the issuing of tlie
warrant.
Sec. II.
[Bail in trover cases, see '' Bail," sec. 95, this title.]

AUT. XXI.

Sec. 430.
" 431.
<'
432.
" 433.
*'
434.
" 435.
*'
436.
" 437.
«•
438.
«*
439,
" 440.
**
441.

SURETIES AND INDORSERS.*

Surety pacing, has control.
appeal, &c. paying off.

On

Judgment

vs.

surety on appeal.

Surety on stay also.
Defence by surety.
;

Sureties theretofore.
Evidence of suretyship.
Notice to indorsers. Suits
Notice to collect.

vs.

Control after judgment.

Though no
Notice

defence.

to collect.

Sec. 442.
" 443.
" 444.
'*
445.
" 4i6.
" 447.
*'
44S.
*'
449.
" 450.
" 451.
" 452.
" 453.

Control by Bank indorser.
Control vs. co-securities.

By two

jointly.

Delivery of ^./rt.
Control:

6o?j.a;?cZc;

Judgment

purchaser.

indorsers.
co-sureties.

vs.

Control ys.
proof after judgment.
Judgment vs. surety alone.

By

Suits

r-.j.

surety.

Control vs. co-sureties.
Control by indorser.

Ayi Act to define the ditties of the Clerks of the Superior and Infe^
Approved Dec. 15, 1810.
r'lor Courts of this State, and Sheriffs.

—

Vol.

g'JTcty
kill s

ma-

]);i:>

im^'sLii

in.

h'lve the
bivnofit

of

thoexecMuje'pri'i'^pai

il.

664.

See Art. XVII. OiFicers of Court, sec. 374. J
[Sscs. 1. IL III. IV.
430. Sec. V.
Where it shall appear by the Sheriff's return oa
^^y execution or executions, that the same has been paid by a security or securities, it shall be the duty of the Clerk to make such entry in such docket book, and such security or securities shall have
the use and control of said execution for the purpose of remunerating him or themselves out of the principal for whom he or they
£tood security.
*Y/here surety on administrator's, &c. bond has paid off the judgment, entitled to the
Also as to suits agaiiist
control, see Art. III. <' Action,'" "Parties," sec. 102, this title.
them, sec. 101.
As to ne exeats in favor of surety against his principal or co-security, see Art. IV.
" Certioraries, Injunction and Ne Exeat," &c. sec. 225, of this title.
For Act for relief of sureties of public officers, see " State Officers," sec. 68.
Astox^rocess of attachment in favor of sureties and indorsers, see title "Attachment," &c. sees. 16, 59.
As to rights in Justice's Courts, see " Justices of the Peace," sees. 20, 31.
fFiirther provisions
446.

on

tliis

subtject.

Acts of 1826, 1831, and 1845,

sees.

431, 439,

JUDICIARY.— Sup'r

and Inf'r C'ts—S iireti.es,

Control by Surety

Ad

^T.— 1826.
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—Special Defence.

define the liability of securities on appeal, on stay of execution, and for the protection of bail 07i recognizance, bond, note^

A?i

to

or other cort^/m-^.— Approved Dec. 20, 1826.

Vol. lY. 216.

431. In all cases where any person or persons hath heretofore sureties on
entered himself as security on appeal,* or for stay of execution iust-i^^'tfexeany case, in any Court in this State, and may subsequently thereto havrdis-^**
have paid off and discharged the execution issumg in such case, it g!j,^^'p°''fo^J®
shall and may be lawful for such security to apply to the Sheriff, entitled to
Clerk, Constable, Marshal, or Attorney, to whom such payment may thereof, Tor
be made, and procure an entry or certificate to be made on such ex- of^ifrocS
ecution that the same was paid by the security, and such security shall '"- against
thereupon be entitled to the use and control of such execution for p^ithe purpose of proceeding against his principal.!
432. Sec. II. In all cases of appeal where security hath been giv- on appeal
en, and hereafter given, and hereafter to be tried, it shall and may nient'to"b/"
^"^^"^^'^
be lawful for the plaintiff or his attorney to enter up judgment against the
against the principal and the security, jointly or severally, t and execu- p"»cipaian(i
tion shall issue accordingly and proceed against either or both, at the
option of the plaintiff" until he is satisfied ;^ Provided nevertheless, if Proviso.
the execution against the security or securities be first paid by him
or them, then the execution against the principal shall still be of
force and under the control of the security or securities, until the

by said principal."^
Where security ^hall have been
433. Sec. III.

same bp

satisfied

may xn stay of ex-

given, or

exehereafter be ariven for the stay of an execution after judmnent,
o
as
in
cases
of
appeal
asrainst
the
principal
and secution shall issue
,^^
<->

..,

7

^i'

.'

111

,.

^ni-

Ti

^^^

®^'^^i^"'
surety eiiti-

tied to the
^i^^e control.

jomtly or severally, and proceed and be controlled ni iike
manner. J
When any person or persons hath heretofore or sureties an
Sec. lY.
434.
shall hereafter become bail on recognizance, or security on bond, &e" w'hen^^'
note, or other contract, and shall be sued thereon, it shall and may make special
r
be lawful for such bail or security on the trial of such case to make defence, and
soecial defence;^ and in case it should appear to the Court that one eitfred"
or more of the defendants is or are securities only, and not interest- afsureVies^
^":^
ed in the consideration of the contract sued on, tiien and in such ?'^^^''
tney enticase verdict and iudcj^ment shall be entered accoraingly, and further tied to tho
curity,

'^^''^,^'

^"'^^y.

.

'

'

.

-i

'

.

proceedings had, and privileges exercised as hereinbefore prescribed
Provided, the plaintiff shall in no
in behalf of the other securities
;

*Yvlicre only one of several parties appeals, Rurety's rrmedy is only against the
th
party
^.rty appealing.
ISec Art. III. "Action," " Verdicts, Judgment and Appeals," sec. 149
14
of this

title.

tSee further, Acts of 1831 and 1845, sees. 439, 443.
J Similar provision in Act of 1799. See "Verdict, Judgment,
"Action," sec. 131.
§Only against party appealing; see same Art, sec. 149.
(1.)

&c<,"

away

the process

surety.

6 Ga, 45.

This provision cumulative, and does not take

416.
(2.)

Parol evidence admissible to show that he

7^

is

under Art.

by

sci.

III.

fa. 6 Ga.

°

such.
proviso.

JUDICIARY.— Sup'r
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and Inf'r C'ts— Sureties,

Notice to Indorsers

(^c— 1826.

— Suits against.

case be delayed by any dispute which may arise between the defendants, but the Court shall decide the issues and the verdict which may

rendered on the issues between the defendants,
shall relate back to the time of the verdict and judgment in favor of

have been

finally

the plaintiff.
435. Sec. Y.
In all cases in which any person or persons hath
heretofore become security in the manner hereinbefore specified, and
those %'ho
judgment
has been rendered against him or them, and execution has
cSIie^rety
heretofore,
bceu issucd accordingly, in which they may be able to show that he
or they were security only, and as such hath or have been* paid off
and discharged such execution, such security or securities shall have
the benefit thereof, and power to control the same, for the purpose
of indemnifying himself or themselves out of the prof erty of the
Same

privi-j

principal.

^^^' ^^c. YI.
When any security to any note, bond, or obligashall subscribe himself as security, such statement appended to
Srib^i'his
name as
his uauic ou tiic Said uotc, bond, or obligation,
shall be held and tak<^
surety the
Kiime'tobo
en as good evidence of his being such security, and the plaintiff shall
proo?thereofSue out Original and mesne process against him accordingly.
When

a per-

^i*^^^j

>

/

^

.

i

An

Act to define
er instruments

tJce

Uability of endorsers of jnomissory notes and othto yhice them iqwii the same footing with securi-

and

,

ties.— A^pi'oved Dec. 26, 1S26.
Endorsers

437.

From and

Vol. IV. 76.

after the passage of this Act,

that the

practice

making a demand of the makers of prcmissory notes and other instruments, for the payment and performance
of the same, and their giving notice of such demand within a reasonable time to the endorsers of said promissory notes and other instruments,^ shall cease and become entirely umiecessary to bind said
cudorscrs,
and whenever any person whatever endorses a promis^nd the enfSTeid'ir s^^T ^^ote or other instrument, he shall be held, taken, and considera security,
ed as sccurity to the same, and be in all respects bound as security,
until said promissory note or other instrument is paid off and disAnd may be charged,^ and shall be liable to be sued in -the same manner and in
laraVact^on ^^^^ sauic actiou with the principal or maker of said promissory notes
^^' other instruments
any law, practice, or usage to the contrary
^rinc^ai
Bank notes notwithstandinsr
Provided always that nothinar herein contained
excepted.
shall extend to any promissory notes which shall be given for the
purpose of negotiation, or intended to be negotiated at any chartered
bank, or which may be deposited in any chartered bank for collection; andp'ovided also, that nothing contained in this Act shall be
^iied'p^So-

tieretofore required of

«»ce,

;

:

*"Been" is a mistake in enrolling.
tSc2 Acts of 1831 and 18i<5, amending and explaining
and 1840, sees. 442, 443.
(1.)

Foreign

An indorser

bills of

(2.)

A.

Act. See also, Acts of 1839

exchange are included under this Act. 4 Ga. 101.
show by parol that an unconditional note was intended

in blank cannot

negotiated at bank.

to

b«

4 Ga. 106.

note made by A, payable to

as surety,

tliis

i Ga. 266.

B

or order, and indorsed by C,

C under

this

Act is

liable

JUDICIARY.— Sup'r and

Inf'r

Notice to sue

C'ts— Sureties,

c^-c.— 1831.

595

— Control to Surety,

construed as to prevent the endorser from defining his liability in
tlie endorsement.
Any security or endorser may, whenever he thinks The sarety
438. Sec. II.
proper, after the note or instrument becomes due, require the holder to lhoco*i?ection
proceed to collect the same and if he should not proceed to do so "harg^.^"
within three months, the endorser or security shall be no longer
;

liable.*

and amend an

an Act to define the lioJjility
of securities on nj)peal, on stay of execution, and for the iirotcction of
Approved Dec.
hail, on recognizance, bond, note or other contract,

Afi Act to alter

Act, entitled

—

Pam.

133.

Whereas, doubts

exist

26, 1831.

whether the security or

securities, against

whom judgment

has been rendered, and execution has issued accordingly, upon any contract, bond or note, since the passage of the
above-recited Act, can have legally the control of the execution
where the same has been paid off by such security or securities, and
they have neglected to make special defence at the trial, to indemnify themselves out of the property of the principal; for remedy
whereof,
439. Be it enacted, That from and after the passage of this Act, sureties
it shall and may be lawful for any person or persons, who have here- SroP^*f
tofore become security on any note, bond or other contract, and not J^^j^.'^'j|J''"J
interested in the consideration thereof, and judgment has been ren- iiavo puici "ir
dered against them, and execution issued accordingly, and such se-fythecoun
curity or securities ha-#e been heretofore compelled to pay off such ll^nafid^^'
judgment or execution, he, she, or they, shall be entitled to the con-^"*^'*trol of the same for the purpose of remunerating him, her or them,
out of the property of the principal or principals:^ Provided alivays,
that it shall be made satisfactorily appear to the Court from whence the
execution issued, that such person or persons assuming to have the
control of any judgment or execution as aforesaid, were bona fide security or securities only, upon the original i>ond, note or contract, which
Was the foundation of the judgment and execution.
^

440,
Where any security or securities as aforesaid, shall fail at Though no
the trial of the note, bond, or other instrument upon which he, she, fenco^w:^
or they, were security or securities, to make special defence there- ™-!^f ^^ ^^®
of, it shall be lawful for such security or securities to take control
after payment thereof, of the said^. /«. after complying with the
requisitions of the first section of this Act, and that all laws and
*See
(I

)

The
tie?.

also,

The

Act of 1831,

lien dates

sec. 441.

back to the date of the judgment.

4 Ga. 123.

several Statutes giving control to sureties, extend to representatives of deceased sure-

4 Ga. 521,

To executors deson tort. Qu'ery ? IB.
The surety is entitled to the order giving

control, although the

judgment be dormant.

Ga. 580.
Sureties on claim bonds are included.

Keith ts. Whelchel,

9 Ga, Rep.

5

596

JUDICIARY.— Sup'r

and Ixf'r C'ts— Sureties, Sf'c.—lS31-'39.

Notice to holder to sue

— Control to Indorsers.

parts of laws militating against this Act, are,

by

and the same

are here-

repealed.

An

Act declaring and making certain the law defining the liahility
of endorsers and securities to promissory notes and other instruments, ivhcn tJie holder thereof shall fail to proceed to collect the
same afternotice. Approved Dec. 26, 1831. Pam. 136.

—

Whereas, the Legislature of this State, did on the twenty-sixth
of December, 1826, pass an Act, entitled ''an Act, to define the liability of endorsers of promissory notes and other instruments, and to
place them upon the same footing with securities," by the second
section of \Yhich Act, it is provided, that " any security or endorser
may whenever he thinks proper, after the note or instrument becomes due, require the holder to proceed to collect the same, and if
he should not proceed to do so within three months, the endorser or
security shall be no longer liable ;'' And ichereas, the constitutionality
of said second section is doubted, by reason of its departure from
the title of said bill for remedy whereof,
The holder;
441. Bc it enacted That in every case which may hereafter arise,
where the security or endorser of any promissory note or other innote, &c.
Tng when^^" strument, after the same has or shall become due, has requii'ed or
theSie^^ shall hereafter require the holder thereof to proceed to ^collect the
to collect it' same, and the said holder has not proceeded or shall not proceed to
m 3 months,
loses his
do so, withui three months alter such notice or requisition, the endorscr or sccurity shall be no longer liable.^
endorser.-,
.

;

,

i-,.,

ir

i

•

•••!

An Act to

iirovide a remedy for indorsers against all prior indorsers and
makers of p?omissory notes and other contracts, in certain cases
Assented to Dec. 21, 1S39. Pam. 58.
therein mentioned.

the

—

That from and immediately after the
and may be lawful for all persons who
hereafter become endorsers on any promissory note, bond or
have'i" mroi shall
other contract, made in the face thereof payable at any chartered bank,
liiilSr'^^'^
or which shall be negotiated at any chartered bank, or deposited there
for collection,* and where said endorsers are not interested in the
consideration thereof, and judgment has been rendered against them,
and execution has been issued thereon accordingly, and where such
Bank

in-

cimr^nj M-

442. Sec. I.
Be
passagc of this Act,

*See Act of 1850,

Must

(1.)

site

it

enacted,

it sliall

sec. 4<53, as to all indorsers.

a dormant partner

when required to do so.
is a /io/f/er, andmay be

Anindorserwho haspaidoff anote
•

the principal

moved out

of the State before the three

3 Kelly, 523.
affected by notice. lb.

"\^Tiere

months expired, held that the holder

three months in which to sue. lb,
Thou"-h the holder reside out of Georgia, if the indorsement be a Georgia contract, the

had the/«^^
dorscr

may

in-

4 Gr?. 10.

notice by one surety inures to the benefit of the others, where more than one. 4 Ga.
Notice to the cashier of a bank is sufficient, and banks maybe notified as holders. 6

The
39".

give notice.

Ga.44.

Ch^— Sureties, 6fc.—lM{).
to have control — Surety against Co-surety.
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endorser or endorsers, shall hereafter be compelled to pay off such
judgments or executions, he, she, or they shall be entitled to the full
control of each and e\^ery judgment or execution that' shall or may
be founded upon the same instrument as against the makers thereof,
and all prior endorsers thereon, for the purpose of reimbursing and
remunerating him, her, or themselves out of the property of said
inaker^ and endorsers Provided^ the person applying for such control shall make it appear to the Court from whence the execution is- Proviso,
sued, that he was only endorser thereon, and not interested* in the
consideration of said contract, and that he has bona fide paid off
and discharged the judgment or execution that has been rendered or
issued against him, and all costs_ on the other judgments.
Sec. II.
[Repealing clause.]
:

An Act

for the relief of Securities.

Pam.

—Assented

to

Dec. 22,

1840,

172.

443. Whereas, great inconvience arises, and often great injustice done
in execution, under the existing law, as
co-securities
for the fact, that whereas one security (as the case
'may be) having been compelled under execution to pa}^ the debt or
obligation of his principal, is not allowed to control or collect by
said execution, each security's proportionable part of said execution
so paid, but must proceed by an action at law for remedy whereof,
Sec. I.
Beit enacted^ That from and immediately after the pas- surety dis-'
sage of this Act, any security (who may be sued together with oth-^il^^nfayhave
er securities) shall pay or discharge any execution or executions ^^"JJ^f^ ^^,3
issued against principal or co-securities, shall, after an entr}^ is made cu-sureUes.
on the said executions by the collecting officer, that the same has
been well and truly paid by said security, then and in such cases,
the said security so paying or discharging said execution [shall have
control thereof] against ea^h co-securit3^ who may have been made a
party to said suit, for the proportionable part equitably due by each,
and no more ;* Provided nevertheless^ that all should be equally responsible
if not, then to be equally divided or paid by those who are.^
444. Sec. II. Any execution so paid or satisfied by two or more se- Two shall
curities, shall be held as the joint property of said securities against all johuiy.
the parties equally concerned for their proportionable part.
445. Sec. III. After payment and entry made, as herein prescribed, f/. /ato be
it shall be the duty of the officer making the entry to deliver said sulet"'''^
execution to the security who shall have made the payment, to be
used and controlled as herein mentioned.
Sec. ly.
All laws and parts of laws militating against this law
be, and the same are hereby repealed.
^

to individuals being parties

—

;

;

^'^

* Amended by Act of 1850, sees. 448, 452.

Such control must be by order of Court, and a voluntary payment will authorize it. 1
In Equity, order need not be shown. 75.211. This Act does not apply to any
but bank indorsers. lb, 463. (See Act of 1850.)
(1.)

Kelly, 2^5.

(2.)

Accommodation indorsers

Statutes, 1 Kelly, 205.

are not liable to contribution, at

Common Law,

nor by our

598

JUDICIARY.— Sup'r
Kights of Surety

and Inf'r C'Ts—Snmies,

Bonu

Jidii

Purcliaser

(^c— 1845.

— Suit vs. Indorser.

An

Act to explain and amend the first section of an Act approved
twentieth December, eighteen hundred and twenty-six, entitled an
Act to define the liability oj Securities on Appeal, on Stay oj Exe^
cutions,

Note

and for

of Bail on Recognisance, Bond,

the protection

Also

or other Contract.

to

explain

and amend

the first sec^

tion of an Act approved December twenty-sixth, eighteen hundred
and thirty-one, entitled an Act to alter and amend an Act, entitled

an Act

the liability of Securities on Appeal, on Stay of
Executions, and for the protection of Bail on Recognizance, Bondj
to define

Note, or other Contract.

—Approved Dec.

27, 1845.

Pain. 41.

446.
Be it enacted. That from and immediately after the passage
of
Act,
this
it shall and may be lawful for any person or persons who
h°ererfter
f^fl^lS' have heretofore become security on any note, bond or other instrument
have w.niroi jj-^
writings and not interested in the consideration, and judgment has
been rendered against them, and such security or securities have
been heretofore compelled to pay off such judgment, or may
hereafter be compelled to pay qff such judgmont, he, she or they
shall be entitled to the control of the same, and be permitted to use
and control the same in as full and ample a manner as the party
plaintiff could have done against the principal debtor or debtors
Provided always, that it shall be made satisfactorily appear to the
Court where said judgment was rendered, that such person, or persons assuming to have the control of any judgment as aforesaid,
were bona fide security or securities only, upon the original bond,
note, or other instrument, which w^as the foundation of the judgBonn fide
meut.
rovldcd furtlier, that this Act shall not affect the rights of
pure dser.
^^^ i^ona fide purchaser, without actual notice of such securityship
and judgment, acquired before the passage of the same.
All laws and parts of laws, militating against this Act, be and the
Surety here-

:

P

same

An

are

Act

hereby repealed.

Pam.
jndgmenton
dor.irl'shaii

tho'Smract.

Execution,

mode of signing Judgment and issuing ExecuEndorsers in certain cases. Approved Dec. 27, 1845.

to prescribe the

tion against

—

39.

447. Sec.

I.

Be

this Act, iu all cascs

it

enacted,

where one

That from and after the passage of
or more persons are endorsers upon

of exchange, promissory note, or other instrument in writing, and separate suits may be prosecuted against sucli endorsers in
any Court of this State, it shall be the duty of the plaintiff or his
attorney in signing judgment in such suits against such endorsers,
to designate and identify the contract on which such judgment is
rendered, and that execution sliall issue accordingly.
All laws and parts of laws militating against this Act,
Sec. II.
^i^y

t)ill

be and are hereby repealed.
jin Act

to alter,

amend and explain

of an Act passed for
the 22d December ^ 1840, a?id

the first section

the relief of Co-securities ^ assented to
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Surety's control vs. Co-sureties.

to

authorize Constables to levy certain

Executions

—Approved Feb.

Pam. 277.

8, 1850.

Whereas^ great doubt exists v/hether a co-security who has been
sued with other securities as such, as also co-securities who have
omitted to sign the original note or contract as security, and also n«^glected to make special defence at the trial of the same, showing him
or themselves security on the original contract, and against whom
executions have issued, and who have been compelled to pay off the
same, can have control of the same for the purpose of reimbursing

him or themselves out of the property of the co-securities :*
448. Sec. I.
For remedy whereof, he it enacted, That from and ^J^^^^y^^^j
immediately after the passage of this Act, any security who may against hi*
have been, or who may hereafter be sued as such, with other co-securities, and against whom execution may have been, or may be issued, and who may have been, or may hereafter be compelled to
pay off th« same, shall, after an entry made by the collecting officer,
that the same has been well and truly paid by such security, have
control of the execution or executions for the purpose of reimburs-

ing him or themselves proportionably, out of the property of the
co-security or securities
"""^^ ^'^
449. Sec. 11.
Any security who may have been or may be sued does
f
not appear
euch,
together with other securities, and who have omitled or may omit
to sign the original note or contract as security, and who when sued JTroon" the
have neglected or m^y neglect to make special defence at the trial, S*ntroi^^^
showing himself or themselves security on the original contract, and-'^-^'^
against whom execution has issued or may issue, and who have been
or may be compelled to pay off the same, shall upon showing to the
Court from whence said execution or executions issued, that he or
they were bona fide security or securities on the original contract,
and not interested in the original consideration, have an entry by the
Court that he or they are security or securities on the execution or executions, and after which, and upon having an entry made by the
collecting officer, on the execution or executions, that the same has
been well and truly paid by said security or securities, then and in
such cases, said security or securities so paying off and discharging
said execiUion or executions, shall have control of the .f>ame for the contribution
purpose of collecting by levy and sale from each co-security so sued re'^^n'slwe?
together, or such as may be responsible, the proportionable share
due by each upon such execution or executions Prdvided nevertheless, thai it any should not be responsible, then the amount so
paid on said execution or executions by such security, is to be equally divided between those securities who are.
Sec. III.
[Authorizhig Constables to levy executions against
.'

.'

•'

•'

:

Sheriff.

See

205, of this
Sec. IV.

Art.

111.

"Action,"

'*

Execution, Sale," &c. sec.

title.]

laws and parts of laws militating against this Act,
be and the same are hereby repealed.

See also»

All

next Act.
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Judgment

An Act

vs.

AND Inf'r C'ts— Usury— 184:2.

Surety alone

— Control—Indorser— Usury.

amend an Act

entitled an Act to alter and amend an Act
an
Act
to
entitled
define the liahiliiy of sureties on Appeals. 6^*0,
Approved December 2(jth, 1831. Approved Feb. 23, 1850. Pam.
to

—

280.
450. Sec.

Where judg-

I.

Be

it

enacted,

That whenever any person has
bond or other contract, and fails

or

to
sumySonl shall bocome surety on any note,
°°^
his
and
sign
name
as
such,
separate
actions
are
brought
against
such
cGuTrol.
surety and his principal, and the surety shall or may pay off the
judgment rendered against himself, and shall make it appear to the
Court in which the judgment was obtained, that he was only a surety on such bond, note, &c. and not interested in the consideration
thereof, that then and in that event, he shall be entitled to the control of the judgment against his principal for the purpose of remunerating himself out of his property.
Fuitvs.pnre451. Sec. II.
Whcu auy surcty sliall or may sign his name as
such,
to
any
bond,
note or other contract, and separate suits are
iVnTteMm°
as such.
brought against him and his ];»incipal, that he shall be sued as surety
and as such, mesne and final process shall go against him, and on his
paying off the judgment obtained against himself, he snail have control of the execution against his principal for his reimbursement.
Control of,)?.
452. Sec. III.
Where there are two or more sureties to any
fa. vs. conote, bond, or other written contract, and such sureties are or m.a^/ be
sureties
where 8ued
sued in separate actions, the surety paying off the debts shall have
separately.
the control of the executions obtained against his co-sureties, for
the purpose of collecting out of them their pro rata part of the debt
and if such surety should fail to sign his name as such, then on his
making it appear to the Court in which suck suit was brought, that
Ike was only a surety, and not interested in the consideration of the
debt, he shall have the control of the executions issued against his
co-securities to the same extent and for the same purpose as is provided in the foregoing part of this section.
Indorser
453. Sec. 17.
If separate suits are or hereafter may be brought
shall have
control
in any of the Courts of this State, against the maker and endorsers
ker and pri- of auy promissory note, and the debt is or may be collected of one of
"'^'"
'^^°^'^^'

such endorser, for his reimbursement,
have the control of the execution issued against the maker of
the note, as well also as of the execution obtained against any of the
said endorsers, in that event

shall

prior 6 idorsers.

Sec. Y.

and parts of laws militating against
hereby repealed.

All laws

be and the same are

ART. XXII.
Sec.

"

4-54.

Discovery of Usury,

loo. Proof

this Act.

USURY.
Sec. 456.

Examination of party.

by defendant.

A?i Act to compel parties plaintiffs in the several Courts of this
State, where the plea of Usury is filed, to discover on oath, the

^

JUDICIARY.— Sup'r
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,

and Inf'r C'ts— Usifn/—1SA2.
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Plea of Usury

,
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It

...

.

-.

.

— Discovery— Proceeding's.

truth or falsehood of the facts stated in such plea^ or to allow the
defendant^ in case of refusal by the plaintiff to establish tJie facts
contained, in such plea by his oivn oath, without a bill for discov^

ery.

—Assented

to Dec. 28, 1842.

Pam.

178.

454. Sec. I.
Be it enacted, That from and after the passage ofuponpieaof
that
all
in
cases in the several Courts in this State, when and notice to
this Actj
the plea of usury shall be pleaded, the party plaintiff in such case, SayTilfs^up.

upon notice of such plea, accompanied by a copy of such plea, and
which shall be served upon said plaintiff, his agent or attorney,

^"Jj

^SV^^v?

J5',j"[l^^/p"'lf,'^,j

within one month from the fding of such plea of the case in the discover m
Superior or Inferior Court, and within ten days, if the case is in truth of the
any Justice's Court, or any other Court, discover on oath, by his written affidavit, to be made before some officer legally authorized to
administer an oath, whether the fact or facts set forth in said plea,
^'^^''^'

are true as to the usury,

said suit

is

brouo^ht

was

and whether or not the contract upon which
usurious, and such written affidavit may be

Afn(iavit,cv-

idence fur

cither party.
read in evidence on the trial of said case by either party.
455. Sec. IL
If any party plaintiff shall fail or refuse to make Pia'^fi^*^''the discovery as provided
the nrst section oi this Act, that the insi.dcfond't
^^'^f^^'^party defendant in said case may make an affidavit in writing, bet oie"''^^
any officer authorized to administer an oath, of the truth of the
facts set forth in his plea as to the usury therein pleaded, and said
affidavit of the defendant may be read on the trial by either party to

m

said case.

456. Sec.

III.

as provided in the

upon the

stand,

The

party where affidavit is used as evidence
or second sections of this Act, shall be put
cross examined by the other party as other

first

and

witnesses.

Sec. 1Y.
All laws and parts of laws militating against this Act,
be and the same arc hereby repealed.
[Statutes relative to the '^Judiciary," omitted as obsolete, repealed
or superseded.
Provincial Act of 1763, Watk. ^0
1766, /Z/. 128
]

;

1778, lb. 219; 1782, lb. ?.Si] 1786, lb. 338; 1789,76. 382;
1790, lb. 422; 1791, lb. 439
1792, lb. 471
1793, lb. 532; 1796,
lb. 616; 1797, Vol. I. 271; Feb. 7, 1799, lb. 291.]
;

;

(1.)

This Act applies to executors and administrators, as

Atoll as original parties.

4

Ga. 474.
If the plaintiff files his affidavit as required,

defendant cannot use his own.

f

i

Ga

474.

though the usiu-y

is

not discovered, the

Party sv.car-

"Jus"elJum!
'"'^'^'
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— Mayor's

Augusta

B.

ART.
Sec.

Court.

CITY COURTS OF SPECIAL JURISDICTION.
AET.

I.

"

II.

"

III.

"

lY.

CITY COURT OF AUGUSTA.
CITY COURT OF SAVANNAH.
CITY COURT OF DARIEN.
POLICE COURT OF SAVANNAH.

THE COURT OF COMMON PLEAS FOR THE CITY OF AUGUSTA.*

I.

Title of Mayor.
Mayor" s Court.
Jurisdiction and Jurors.

1.

2.
3.

4.

Commencement of suit.

5.

Joint oblig»3r3.

6.

Bail.

7.

AVitnesses and subpoenas.

Sec. 31. Residence of defendant.
' 32. Judgment by default.
" 33. Appeals.
'*
34. Special Jurors.

"
"
'*

"

8. Interrogatories.

"

Executions.
Attachments.
11. Clerk and Sheriff.
12. Their fees.
9.

•*

10.

13.
14.

15.
IG.

"
"
*•

Sale days.
Consolidation of cases.
Style of Court.
Election oi' Judge.
Jurisdiction extended.

"
"
•'

"

17.
18. Attorney's fees.
19. Clerk and SherilTs fees.
20. Judge's fees.

<*
•'

"
"

21. •Judgment and Execution.
22. Suits vs. Clerk and Sheriff.
23. Attachment, Evidence.

'<

'«

21. Jurisdiction extended.
25. Habeas corpus.
28.

*<

*'

Attachments.

*'

"

27. Judge interested.
28. Rent cases.
29. Non-resident defendant.

•'
'

*'

35

Summons.

36.

Damages.

37. Insolvents^ fraud.
38. Costs, Jury fees.
39. BaU.

40.

Opening and adjournment.

41. Insolvent debtors.
42.
43.

Court fees.
Garnishment.

44.

Dc

45.
46.

Power

bene esse, S^c.
of Council.

Court

fees.

47. Distress for rent.
48. Judgment by default.
49. Mortgages,

50. Sheriffs fees.
51.

Commencement

of suit.

Judges' salary.
53. Judgment 2d term.

52

54. Process.
55. Garnishment.
56. Disability of Council.
57. Vacancy of Clerk.
58. Sessions of Court.

59.

Court

fees.

30. Stay of execution.

An

Act

to

add an

establish

Dec. 19, 1817.
Title of

Mayor.

Maf or's C't
esublidhed.

a Mayor^s Court in the city of Augusta^ and to
mambcr to the City Council thereof. Approved

—

addit/ional

Vol. III. 993.

1. Sec. I.
From and after the first day of January next, the
Chief Magistrate of the City of Augusta shall be known and addressed by the appellation of Mayor, and not intendant of the City of
Augusta.f
2. Sec. II.
A Mayor's Court shall be established, and the saiie
is hereby created and established in the City of Augusta, to go into
And the aforesaid Mayoperation after the first day of January next,
or of the City of Augusta shall be, and he is hereby constitutedJudge

of the said Court. J

Acts

authorizing discoveries at

•

Common Law

and Inferior Court." "Jurisdiction," Art.
fNanie changed, sec. 16. JJudge elected by Legislature. Sec. 16.

rior

extended to

11. sec. 59,

this Court,

Sec " Supc*

JUDICIARY.—CiTY CovRTS—Ati^usta—lSlS.
New

An

Atft

to

amend

Trials

— Jurors —Institution of

the foregoing.

—Approved

603

suit.

December

17,

1818.

Vol, III. 994.

From and after the passing this Act, the Mayor's Court
3. Sec. I.
of the City of Augusta, shall have cognizance of all causes of a
civil nature, (fcc, which shall be tried by a Jury of twelve men, to
whom shall be administered the oath prescribed by the Judiciary Act
of 1799 for Jurors in other Courts, which trial shall be final ]^ but i^o appeal.
the Judge of said Court may nevertheless grant a new trial when in New trials
his opinion, the principles of Law and Justice, and the rights of the
case required it.
And the Mayor is hereby authorized and empow- J^J^j^'J"*
ered in term time or vacation, to draw and impannel Jurors for the
trial of such causes, who shall be resident within the jurisdiction of
said Court, and who shall be qualified and liable to serve as petit Jurors pei»" q"«Mthe Superior and Inferior Courts of this State, and to cause the
said Jurors to be summoned by the City Sheriff, at least five days """^ ^"«*before the sitting of the Court, and to fine them for non-attendance or
misconduct, not exceeding ten dollars for any one offence.
Sec. II.
[The first part of this section is superseded by subsequent Acts. J
But if the said Court, from any cause whatever, [" Jrt'au "^
shall fail to meet, the proceedings in said Court shall not thereby be causes stand
discontinued, but shall stand continued over in the same manner as
it such failure had not taken place.
And the Jury summond to at- ?"<* ^^^^
tena such Court shall stand over and be considered as the Jury for
the next term, and be liable to attend at such succeeding term, any
witnesses
law, usasre
notwithstandins:.
And all wit- jind
'
o
P or custom to the contrary
Jurors
nesses and Jurors going to, attending on, and returning from said free from ar^^^^'
Court, shall be free from arrest on any civil process.
4. Sec. III.
All suits or causes, coo^nizable by, and which may ^^ip'^o.o'' 'J^'
be commenced in the Mayor's Court of the City of Augusta, shall be suits the

m

'

,

,

'

it.

by

petition to the said Court

;

which

petition shall plainly, fully, and'

^^^^^

charge, allegation, demand, or cause
of action, and shall be signed by the plaintiff', or his, her, or their attorney to which petition the Clerk of the Mayor's Court shall annex
a process signed by him, which process shall bear teste in the name
of the Mayor, as Judge of said Court, and shall be directed to the Sheriff
of the City of Augusta, requiring the defendant or defendants to appear
at the Court to which the same shall be made returnable, and shall be
served on the defendant or defendants, at least five daysf before the
return thereof, by delivering a copy to such defendant or defendants, service.
or by leaving such copy at his, her, or their most notorious place or
places of residence. And all process issued and returned in any other
manner than as herein directed, shall b^ null and void. And the defendant or defendants shall appear at the Court, to which the peti- Appearance
tion and process shall be returnable, and on or before the last day of*"
the said Court, shall make his, her, or their defence or answer in
writing, which shall plainly, fully, and distinctly set forth the cause
of the defence, and be signed by the party making the same, or his,
distinctly set forth the plaintiff

's

;

Appeal

allowed.

Sec, 33.

*Nine by Aet of 1837.

sec. 54.
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iustiiutioii of Suit

which said answer may contain as many sevher or their attorney
eral matters, not i iconsistent with each other, as may^ be deemed
necessary for the defence Provide i that no person shall be permitted to deny any deed, bond, bill, single or penal, note, draft, receipt,
or order, nnless he, she, or they shall make affidavit of the truth of
snch ans\ver at th9 time of filing the same. And the said petition
and answer shall be sufficient to carry the cause to the Jury. And
no dilatory answer shall be received, unless affidavit be made of the
truth thereof
And if any defendant shall fail to appear and answer
as aforesaid, the Court may, on motion, give judgment by default,
but the cause shall nevertheless be tried by a Jury at the succeeding
term; and no cause cognizable in said Court shall be tried at the
first tarm.*
5. Sec. lY
Ill all cascs Avhcre a suit shall be instituted in the said
Court on a bond, note or other written obligation, subscribed by several
pcrsous, and wtiich in its nature is joint, several, or joint and several, or
upon any joint, or joint and several contract whatever, whether verbal or
written, express or implied, and whether made by copartners in trade
or any othe." person whatever, it shall be lawful to commence suit
against any one or more of the persons who have signed such instrument of writing, or who are parties to or bound by such contract,
aad who shall reside within the jurisdiction of said Court, and a service upon any one or more of the persons against whom the action is
commenced, shall be deemed a sufficient service to enable the party
plaintiff to proceed with his said suit or action, against the person or
persons so served, aod the Court may give judgment accordingly.
6. Sec. Y.
In all cases v/here bail shall be required, the party
requiring bail shall make oath before the Mayor, or any member
of the City Council, or before any one of the Judges of the Superior
Courts, the Justices of the Inferior Courts, or Justices of the Peace,
within this State, of the amount claimed by him, and that he has
reason to apprehend the loss of said sum or some part thereof, if the
defendant or defendants is or are not held to bail.f And the subsequciit proceedings shall conform to those prescribed in cases of bail
lu the Supcrior and Inferior Courts, by the Judiciary Act of force in
this State, due regard being had to the nature of the different tribu;

:

Issue.

^leaf''^
Default.

No

trial at

^^'^

^"^^^"^

Anyone

of

obligors, &c.
sJ'piruteiy.'^'^

Affidavit for

andsuhseceedings.

.

nals.
Witnesses
and subjMsnas.

Sec. YL
The Clerk of the Mayor's Court shall be, and he is
i
i
liereby authorized and required to issue subpoBiias to compel the atIfendance of witnesses, upon the application of any party in a cause
pending in said Court, which subpoena shall be directed to the person
v/hose attendance shall be required, when such person shall reside withiti the limits of the corporation of Augusta.which subpoena shall express
the cause aAd the party at whose suit it shall be issued, and shall be
served by the City Sheriff or any other person, on said witness, at
least one day before the Court to which it shall be returnable
and
the affidavit of the person serving the same, shall be sufficient evi7.

i

i

i

•

i

;

*xVs to rent cases, sec. 28.
clause.

fSee

sec. 39.

See also

sec.

32 and 48,

and

sec.

o3, re-enacting this

'
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and witnesses thus subpoenaed shall be bound
which he, she, or they shall be summoned,

;

the cause in

and on
an action

tried,

also to
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be subject to attachment,
party aggrieved by his, her,
and each and every witness shall be allowed

failure to attend, shall
at the suit of the

or their non-attendance

;

atcents per day for each and every day he, she, or they
be
recovered
the
manner
of
such
subpcena,
to
tend, by virtue
pointed out by the laws now in force, for the recovery of the amount
fifty

m

due witnesses

for

their

attendance

on the Superior and

Inferior

Courts of this State.
8. Sec. VII.
Where any witness resides beyond the limits of the rnterrcgatocorporation of Augusta, it shall and may be lawful for either party,
on giving at least three day's notice to the opposite party, or his, her, T^^r^f' days'
or their attorney, accompanied with a copy of the interrogatories intended to be exhibited, to obtain a commission from the Clerk of
the Court, directed to two or more persons as commissioners, to ex- '^"'"'^7,f"^^e
amme all and every such witness or witnesses on such interrogatories
as the parties may exhibit, and such examination shall be read at
the

trial

on motion of either party.*

Sec. Vill. All executions shall be issued and signed by Execution
the Clerk of the Mayor's Court, at any time af^ter the signing of judg- hn mediately
ment by the party or his attorney and shall bear teste in the name ^^^'^^'•'^^'^.°"^''
of the Mayor as Judge of said Court, and shall be directed to the
Sheriif of the City,! and may be levied upon the estate, both real and
personal, of the defendant or defendants, or issue against the body
of the defendant or defendants, at the option of the plaintiff,
which execution shall be of full force until satisfied. And in all cases of illegality of execution or claims of property, levied upon by vir- "'^p,''!y ^
tue 01 any execution issuing irom the Mayor s Court, the like proceedings shall be had thereon, as are prescribed in cases of executions
issuing from the Superior and Inferior Courts of this State, by the
Judiciary Act of 1799.
And all sales of property levied upon, by sh'ffii' sales,
virtue of any execution issuing from the Mayor's Court, shall be on
the third Tuesday in each month, at the market house in the City of ^^ys of sale.
Augusta, and between the hours often o'clock in the forenoon, and
three o'clock in the afternoon of the day.
And it shall be the daty of Adveitise'"^"
the Sheriff to give at least ten days' notice in one of the public gazettes
of the City of Augusta, of all sales of property executed by him, and
also to advertise the same at the Court house and Market house in
said City, and which advertisement shall make knoMli the names of
the parties to the execution.
10. Sec. IX.
From and after the passino; of this Act, it shall and Attaciiments
i)y whom to
may be lawful for the Mayor, or any member of the City Council of the be issued.
City of Augusta, to issue attachments'* returnable to the Mayor's
(^ourt in cases( within the jurisdiction of said Court) where both debtor in what casand creditor shall reside without the limits of the State of Georgia, or^^'
where the debtor alone resides without those limits, or where a debtor
shall be actually removing from the City of Augusta, or so absconds
or conceals himself, that the ordinary process of law cannot be served
9.

;

J-

*Seesec. 23.

(->

tI3ut see sec. 21.

'
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upon him

in the

— Sheriff and Deputy.

same manner, and upon the same terms,

as are pre-

attachments returnable to the Superior and Infewhich attachment shall be directed to the
How direct- rior Courts of this State
of
the
City
of
Augusta,
and shall be levied upon the property
Sheriff
^vfJd^
of the defendant, within the corporate limits of the said City, in like
manner as is prescribed for the levy of attachments, returnable to the
Superior and Inferior Courts of this State: Provided, that every attachment shall bear teste in the name of the Mayor or member of Council
and adver- issuiug the samc, and shall be by the City Sheriff publicly advertised
"'^^
at the door of the house in which the Mayor's Courts are holden, at
least five days before the sitting of the Court
and the proceedings
otiicr prounder attachments in the Mayor's Courts shall be the same in all
*^ ^^^'
cases where such proceedings can be made applicable, as are prescribed by the Attachment Acts of force in this State^ any law,
usage, or custom to the contrary notwithstanding.
11. Sec. X.
It sliall aud may bc lawful for, and it is hereby
Eicr.tionand
made
of
the City Council of Augusta, at their first regular
the
duty
2j^ ti'^^lS
meeting after the first day of January in each and every second year,
to elect by ballot, a Clerk for the Mayor's Court, and a Sheriff for the
City of xlugu^ta, who shall take an oath, and give security as herein
pointed out that is to say, the Clerk so elected, shall take the folio vring oath, before the Mayor or any member of the City Council
''I do
oierk's oath, solemnly swear or affirm, that I will truly and faithfully enter and record all the orders, decrees, judgments, and other proceedings of the
Mayor's Court of the City of Augusta and all. other matters and
things which by law ought by me to be recorded, and that I will
faithfully and impartially discharge and perform all the duties required of me, to the best of my understanding " and such Clerk shall
Band.
enter into bond, with one or more good and sufficient security or securities, to the Governor for the time being, in the sum of one thousand dollars conditioned for the faithful discharge of the duties reJn^tice of the quired of him
and the said Clerk shall, by virtue of his office, be
Justice of the Peace, so far as to administer all oaths, appertaining to
oj^?"
and it shall be the duty of said Clerk, to
the business of his office
in^ duty in copy iuto a book of record, all the proceedings in said Court, ^br
iiidfeoi.
which he shall be allowed the sum of ten cents for every hundicd
words of recording such proceedings, to be taxed in the bill of costs
Mimites.
and the said Clerk shall also keep regular and fair minutes of all the
proceedings
the said Court, which shall be signed by the Judge
of the said Court
and the City Sheriff shall, in like manner, take
Oath of sh'fF the followiug oath
" I do solemnly swear (or affirm as the case
all writs, warrants, precepts
^"'^^^'^''*^^' may be) that I will faithfully execute
and processes, directed to me as Sheriff of the City of Augusta, and
true returns make, and in all things well and truly, and without malice or partiality, perform the duties of the office of Sheriff of the City
of Augusta, during my continuance in office, and take only my lawful fees ;" and an oath to the same purport shall be taken by the deputy
of the said Sheriff, should he think proper to appoint* one, which he is
hereby authorized to do in like manner and the said City Sherifi* shall
Bob4,
enter into bond with two good and sufficient securities to the Governor for the time being, and his successors in office, in the sum of
scribed for the issuing

;

;

:

:

.

—

;

;

'

;

m

:

:

;

,
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of cases.

ten thousand dollars, conditioned for the faithful performance of his
duty by himself and his deputies and which bond the Mayor or
any member of the Council is authorized to take and the said Clerk cierk and
and Sheriff shall in every instance continue in office, until a succes- conthme^in"
sor shall be appointed and qualified, notwithstanding the period shall "heMiaUfle
have elapsed for which they shall have been elected and the Clerk tion of their
and Sheriff upon going out of office, shall turn over to their succes- to whom''''
sors, all papers and process of what nature or kind soever in their [urn ol!^?aii
and the said succeeding Sheriff shall be empowored and p^p^^JJ^'. ^*^^j
possession
required to carry into effect any levy made by his predecessor, and jj^j^h tho
shall make titles to the purchasers for all the property sold under iii« pre<ioces^^^'
and the same remexecution, and not conveyed by, his predecessor
edy may be had against the said Clerk and Sheriff, as is prescribed
by the Judiciary Act against Clerks and Sheriffs, in the respective
Counties of this State.
The Clerk of the Mayor's Court, and the Sheriff of Their fees
12. Sec.
the City of Augusta, shall be authorized to charge, demand, and re- othe?nerK'
^"'i^**'^^'
ceive the same fees that the Clerks of the Superior Courts, and the
Sheriffs of the respective Counties in this State, are by law authorized to charge, demand, and receive for the performance of simand shall have the same remedy for enforcing payment
ilar duties
of their fees respectively as are employed by those officers respectively, any law, usage, or custom to the contrary notwithstanding.*
,

;

;

;

;

:

XL

;

An

amejid an Act establishing a Mayor'' s Court iii the City
of Augusta^ and also the several Laios incorporating said City.
Act

to

Approved Dec.

Sec

9,

1822. Vol. lY. 210.

[Superseded by subsequent Acts.]
sale day of the Sheriff of said City shall be
on the first Tuesday in the month and in all cases of levy on real
estate or negroes, the time of advertising and all other proceedings
shall be the same as is required by law of the County Sheriffs in
13.

I.

and

Sec.

II.

Tne

III.

Bay of
^'''^'*'

^^^^^

;

similar cases.
14.

tion of
ties,

Sec
more

The

said Mayor's Court shall not maintain jurisdicthan one case at the same term between the same par-

IY.

when such causes can be

may

legally joined in one action, although

be on different contracts but the same shall on moand the defendant shall not be bound to pay
any more cost than would have accrued on one action and when
on such consolidation the amount demanded shall exceed the juristhe same

certain

brconsoh-'^
^^^^^'^

;

tion be consolidated,

;

diction of said Court, as hereinbefore expressed, the plaintiff shall

be non

suit.

An

Actjor the better organization ofilie Mayorh Court oj the City of
Passed in 1826.
Augusta, andfor changing the name of the same.

—

Vol. IV. 218.
15.

From and

•But see

sec. 19,

after the passing of this Act, the

Court

now known

costs.
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Court of the City of Augusta, shall be called the
Qourt of Comuioii Plcas for the City of Augusta.
The Judgo of the said Court shall be elected by the
16. Sec. II.
judse elect
ed by Legisimmediately
after the passing of this Act, and. shall hold
Legislature
lature.
his ofiice for the term of three years, unless removed therefrom by
the Governor, on the address of two-thirds of both houses of the
Greneral Assembly.
All laws and parts of laws militatinor asirainst this Act,
Sec. ill.
are hereby repealed.
as the Mayor's

Stylo

changed.

'"

An

Act to regulate the jurisdiction c/the Court of Common Pleas for the
City of Augusta, the fees of the Attorneys, Clerk and Sheriff thereof
and for diminishing the number of its terms from twelve tofmr during

year; and for other ^mriioscs.
lY. 224.

the

jurisfiirtion

oiuie Court.

From and

—Approved Dec.

19, 1828.

VcL

Court of ComPlcas for the City ot Augusta shall have jurisdiction over any
suit or action ex contractu^ wherein the principal debt amounts to the
sum of two hundred and fitty dollars, exclusive of interest and in
any suit or action ej; t/eZ/cfo, wherein the damages claimed do not
exceed the sum of two hundred and fifty dollars, but not in any
suit or action over which Justices of the Peace have hitherto had
17.

after the passage of this Act, the

j-j^^^

;

jurisdiction.*

Attorneys'
tax fees.

—

[Fixing the Court terms superseded.]
Tiic attomcys practising iu Said Court sliall rcccive
18- ^EC. III.
g^g ^ tax-fcc ou all sults. brought before said Court, and
perfected to
dollars
and
of
three
on
all
sum
suits
the
brought
judgment,
and
settled before judgment, the sum of two dollars.
Tiic Clerk and Sheriff of the Court aforesaid shall have and
19.
receive but two-thirds of the fees heretofore allowed to each respectively by law, and the practice of said Court, to be charged as costs
Sec.

II.

;

cierir.
sii'ir=.'

fees,

Clerk to
j-'d^4^'1ie

against the suiters in said Court.
It shall be the duty of the Clerk of said Court,
20. Sec. I Y.
^'"^® institution
of any suit to collect and receive from the
^"^P^^^
pkiintiif the fee

and
The

lien of

jnd^nnems
Executions.

required to

which

is a^lovv^ed

be advanced

by law

at the

to the

Judge of said Court

institution of said suit.f

All judgmcuts obtained in said Court, shall have a
Dropcrtv belonsrina: to defendant throusrhout the State,
^^^^ ^'^^ executions shall be directed to the City Sheriff, and all and
singular the Sheriffs of the State of Georgia, and may be levied on
Provided^ that the City Sherproperty throughout the said State
iff shall levy all executions on property within the limits of the cor21.

YiQxi

ou

Sec. Y.
all

:

poration.
Ths m runner
of suing the
C isTit find
yiieriffin

Tlic Sheriff and Clcrk of Said Court shall bc. liable
^2. Sec. YI.
said
in
Court, in the same names LFmannefl in which other
sued
jQ be
and when the Clerk of said Court shall
partlcs arc made defendants
bc defendant in any suit or action, it shall be the duty of said
-J

;

prescr'iiid,
ice.

*But see

sees.

24 and 46.

fSee

sees.

42 and 52.

f
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to copy the petition upon which the said suit is founded, and
annex a process thereto, which shall be signed by the Judge of said
Court, and shall be served in the same manner as in other cases and
aforesaid to make out final process
it shall be the duty of the Clerk
may
be interested, which shall be signed by
in any case in which he
the Judge of said Court, and executed as in all other cases and
when the SheriiF of the Court aforesaid shall be defendant in any
suit brought before the Court aforesaid, it shall and may be lawful
to
for the M irshal of the City, or any one of the City Constables,
eifect service on said City Sheriff*, and such service shall be deemed
good and valid and it shall moreover be lawful for the Marshal, or
any City Constable, to execute all processes against the Sheriif, and
the proceedings thereon shall be the same as in other Courts.

Clerk

;

;

;

All laws regulating attachments'^" in relation to Attachm'ts',
23. Sec. VII.
evidence and the taking of depositions by interrogatories, in force D^wsftiona.
the Superior Courts of this State, shall be of force in the City

m

Court.
Sec.

YIIL

All laws or parts of laws repugnant to the provisions

of this Act, are hereby repealed.
Act to arnend the several Acts respecting the Court of Common
Pleas of the City of Augusta. Approved Dec. 21, 1820. Vol.

An

—

lY. 226.

meu
civil

Prom and

Act the Court of Com- Jurisdiction
Pleas for the City of Augusta, shall have jurisdiction in all of common
cases (except such as involve title to real estate, or that may chrof^Au*

21.

after the passage of this

p*"®"
within a Magistrate's jurisdiction,) where the sum claimed, or
the demands of the plaintitf shall not exceed the sum of three hundred dollars, exclusive of interest.
The Judge of the said Court of Common Pleas poncnrrent
25. Sec. li.
shall, in the absence of the Judge of the Superior, have concurrent with inpr
jurisdiction with the Justices of the Inferior Court, in all matters j^S ^^p^^,
of habeas corpus, and shall also have full power and authority to issue warrarits upon criminal charges, to examine persons apprehend- in criminal
ed under said warrants, and to commit, discharge, or admit to bail
in the same manner that a Justice of the Peace may now do
Provided^ that the oifence charged, and upon which the said Judge may Proviso,
issue his warrant, hath been committed, or that the same is alleged
to have been committed in the said City of Augusta.
The Judge of said Court of Common Pleas, oxi^sn^oi
26. Sec. III.
any member of the City Council, shall have full power and authority to issue attachments, which shall be returnable to the said Court,
and within the jurisdictional amount of the same in all those cases
where a Judge or other officer may now, according to law, issue attachments. J

fall

^^^^.JJ^^

:

See sec. 20. As to garnishments, see
See also, sec. 55» of tkis title.
tSee sec. 4G, extending it to $500.
JSce sec 23, and note thereto. See also,

«

title

" Attacliment and Garnisliment,"

27.

76

sec. 51,

sec.

no
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whenjudge
fs

interested,

Rent

Ill all cascs brought in the Said Coiirt. where the
27. Sec. IV.
shall
be a party or interested therein, it shall be the
j^^g^ thereof
duty of a Justice of the Inferior Court of Richmond County to pre^

side at the trial of the same.
All actions commenced in said Court for the recov28. Sec. Y.
ery of rent, or arrear, shall be tried at the first term, unless good

eases.

cause be
scL/avs.

shown

for a continuance

;

and judgment

shall be

given upon

writs of scire facias aa:ainst bail at the term of said Court to

all

they

may be

returnable, unless sufficient

cause be

shown

for

which
a con-

tinuance.

In all cases whcre a suit shall be instituted in the
any open account, bond, note or other obligation in
Writing, agaiust two or more persons, and any of the defendants in
^9. Sec. VI.

Where more
u^In"on"*^

and one

'

of Augusta,

BhZi^bT^^'^
«erved.

said Court, on

said suit shall reside out of the City of Augusta,

the Clerk of said
out
an
original
petition
and
process,
and a copy or
Court
copjcs thereof for each County in which the defendant or defendants
may reside and it shall be the duty of the plaintiff, or his attorney,
to deliver the said original and copy to the Sheriff of the County
in which the defendant or defendants may reside, whose duty it
shall be to serve the same and to make due return thereof to the said
Court, and the plaintiff shall then proceed as in other cases Provided, that at least one of the defendants reside in said City, and be
served with process.
Sec. VII. [Superseded.]
Any party against whom a judgment may be en30- Sec. VIII.
tercd, may stay the levy of execution for the space of sixty days, on
payment of all costs, and giving good and sufficient security within
four days after judgment for the payment of the debt so recovered,
and all future costs which may accrue therein and if such party
shall fail to pay the same agreeably thereto, execution may issue
against such party and the security, without any other proceeding
thereon.
Any law or parts of laws militating against the provisSec. IX.
ions of this Act are hereby repealed.

make

shall

;

:

Previw.

Stay of
ejecution.

;

Afi Act to amend an Act entitled an Act to amend the several Acts
respecting the Court of Common Pleas of the City of Augusta.—
Approved Dec. 21, 1830. Pam. 53.

B»fendant
ni«ist live in

^^ ^

All suits instituted in the Court of Common Pleas, of the
Qity of Augusta, shall ill futurc be confined to party defendants,
who reside at the time of commencing suit within the corporate
^^'

limits of the City of Augusta.

Sec

II.

Any

law, or parts of laws militating against this Act,

are hereby repealed.

An

Act

to

amend

the several Acts regulating the Courts of Common
Approved Dec. 26, 1831. Para.

Pleas for the City of Augusta.
93.

—

:
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From and

after the passing of this Act, in all cases brought Judgment,
no plea shall be filed, the Court shall award
wherein
in said Court,
judgment upon proof of the plaintiff's demand.*
From and after the passing of this Act, in case either party AppeAi*
33.
shall be dissatisfied with any verdict rendered in any cause in said
Court, an appeal shall be allowed to such party, upon compliance
with the law now of force, regulating appeals but the said appeal
shall not be transmitted to the Superior Court as heretofore, but shall
be tried as is hereinafter directed.
34. Immediately after the passing of this Act, and every second spenaJ
"'^"^
term thereafter, it shall be the duty of the Judges of said Court,
with the aid of the Clerk and Sheriff of said Court, to select from the
list of tax returns made to the City Council of Augusta, fit and prop-

32.

;

er persons to serve as special Jurors in said Court, who shall reside
in said City, and it shall be the duty of the Clerk of said Court, to

make

names of the persons so selected, which How drawa,
box to be provided by the Clerk, which box
have two apartments, marked number one and two, and the
out tickets with the

tickets shall be put in a
shall

Clerk shall immediately after receiving such list fairly enter the
same in a book to be provided by him for that purpose, which said
box shall be locked and sealed up by the Judge and placed in the
care of the Clerk, and the key in the care of the Sheriff, and no
Jury shall be drawn and impanneled, but in presence of the Judge
in open Court, and it shall be the duty of the Judge in open Court at
each time, to unlock and break the seal, and cause to be drawn out of
the apartment of tlie said box marked number one, twenty-three names
to serve as special Jurors at the next term of said Court, which names
so drawn out, shall after an account is taken of them at each tmie of
drawing, be deposited in the other apartment of such box marked
mimbertwo; and when all the names shall be drawn out of the
apartment number one as aforesaid, they shall commence drawing
from number two, and placing in number one, and so on alternately.

35.

The

twenty-three persons whose names shall be drawn assummonei,

summoned

same manner as Petit Jurors
now are in said Court, and incase of failure of any of them to attend, each of them so failing shall be fined in a sum not exceeding
twenty dollars.
When any appeal cause in said Court, shall be called for tri- and stru«k.
36.

aforesaid,

shall be

in the

be the duty of the Clerk to furnish list of special Jurors
in attendance, and a Jury of twelve shall be struck in the same way
and manner as is now required by law in the Superior Courts and
in case a sufficient number of special Jurors should not attend, the
Court shall have power to attach and bring in those who are in deal, it shall

;

summon

tales Jurors, or both.
And on special Jury trials,
Jury shall have the same power to assess damages, Damages,
as special Juries have in the Superior Court, and shall be sworn
*' well and
truly to try the causes submitted to them, and true verto
dicts
give, according to law and evidence."

fault, or to

in said Court, the

•See

sec, 48.

But

see sec. 53.
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shall be made to said Court, by any insolvent debtor or deljtors, for the benefit of the Act for the relief of
Issue of
honest debtors, and a suggestion of fraud or concealment, or both,
shall be made by the creditoj or creditors of said debtor or debtors,
the said suggestion shall b6 tried before the special Jury.
38. In all appeal causes in said Court, the same costs shall be taxAppeaicosts.
ed as are taxed in the Superior Court in such cases and all the expenses of furnishing record books, dockets, fire wood for Clerk's office, and stationary for the use of said Court, shall be paid out of the
inry fines,
moucy that may be collected for Jury fines, and the balance remaining at each term after paying said expenses, shall be paid to the City
Council of Augusta.
Baii.affidavit
39. Whenever bail shall be required in any case about to be intuent prostitutcd lu Said Court, it shall be lawful and sufficient to serve the de-

Wheii any application

37.

Insolvents.

;

oec ings.

with a proccss and copy of the affidavit, as in cases of bail
pending the action, and at the term to which the said process is returnable, the plaintiff shall file his declaration, and the subsequent
proceedings shall be as in other cases and whenever such process,
with a copy of the affidavit annexed, and a copy or copies of such
process and affidavit, shall be placed in the hands of the Sheriff of
said Court, it shall be the duty of said Sheriff to arrest the defendant
or defendants, to serve him, her or them with a copy or copies of said
process and affidavit, and to deal with him, her, or them, as is now
required by the laws of force in this State, regulating cases where bail
fgnfjjjQi;

;

is
Clerk

may

aSioum"

required.

40. In the abscuce of the Judgc of Said Court by indisposition or
otherwise, it shall be the duty of the Clerk or Sheriff of said Court
to open and adjourn the same from day to day, as circumstances may
require.

All laws

and parts of laws militating against

this

Act are hereby

repealed.

An

Act

ta,

to

give jurisdiction

to the

Court of

Common

of certain cases of insolvent debtors^ and

Cow/t —Approved Dec. 24, 1832.

Pleas of Augus-

to alter sessions

of said

Pam. 115.

Judgc of the Court of Commoii Pleas of the City of Auconcurrent jurisdiction, with the Judges of the Suhave
Sh sup°Sr|
fn clmTn" perior Courts and Justices of the Inferior Court, in all cases where any
debtor shall be arrested and committed to jail in Richmond County,
iSJa'^"*
under mesne process, or under execution from any of the Courts of
and when any application shall be made by any such
this State
debtor to the Judge of the Court of Common Pleas, for the benefit of
the insolvent laws, the same proceedings shall be had in said Court
of Common Pleas, as is now required by law, when such application
is made to the Judges of the Superior Courts or Justices of the Infe-

coiicnrrenti

41. Tlic

gusta, shall

;

rior Court.
Court term?.

II.

[Court Tcrms, superseded.]
and parts of laws militating against this Act, be and the

All laws

same

are

hereby repealed.

J
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— City Council.
relation to the

—Approved Dec.

Court of

22, 1834.

Pam.

Common
92.

Act the following fees shall court fee*
be collected by the Clerk ©f said Court, of the persons and in the
manner that may be pointed out by rule or order of said Court, and
shall be taxed in the bill of costs in the cases in which they are paid,
viz: On all suits brought in said Court where plaintiff's demand
ghall not exceed one hundred dollars, the sum of two dollars shall be
taxed on all suits where the plaintiff's demand shall exceed one hundred and not exceed two hundred dollars, the sum of three dollars
and on all suits where the plaintiff's demand shall
shall be taxed
exceed two hundred dollars, the sum of four dollars shall be taxed ;*
and on each claim case, on each traverse of an answer to a summons
in garnishment, on each appeal cause and on each suggestion of fraud,
(where any debtor shall apply for the benefit of the insolvent laws,)
the sum of three dollars shall be taxed which fees shall be paid by
the Clerk to the Judge of said Court, f (as the compensation of the Fur the
Judge for the discharge of the duties of his office,) at such time or ptu^ation.
times as said Court may, by rule or order direct and on failure to
pay the same, the Clerk may be attached as for a contempt, and the
same may be recovered in an action upon the bond given by the
Clerk against him and his securities.
43. Sec. II.
Said Court shall have jurisdiction in all cases in Gamishm*!,
garnishment, as well when the debt of the garnishee to the defendant
42.

after the passing of this

;

;

:

;

ghall exceed, as

when

it

shall fall short of the

sum

of three hundred

dollars.

All laws of force in the Superior Courts of

Sec. HI.

44.

State, in relation to the taking of evidence

commission
shall

or de bene esse,

and

to

amend

several Acts
Pam. 30.

dc me csm
i-

interrogatories under i'cLr^

in relation to subpoenas duces tecum^

be of force in the Court of

An Act

by

i\\is

Common

Pleas of Augusta.

the Act hicorjioratlng the City of Augusta, and the
amendatory thereof. Approved Dec. 24, 1835.

—

45. Sec. IV.
Prom and after the passing of this Act, Avhen any city counea
person shall be summoned and shall appear before the City Council™ ex o^ndto answer for a violation of the City ordinances, and upon an in ves- gy'^ court,
ligation of the charge, it shall appear to the City Council that such
individual has committed an offence punishable by the laws of this
State, it shall be the duty of the City Council to bind over him or
her, with good and sufficient security, to appear at the next term of
the Superior Court of Richmond County, to answer for such offence,
and in case such offender shall refuse or be unable to give security,
the City Council may commit him or her to jail or discharge him or

But

see sec. 59.

X^cc " Attachment and Garnishment."

fBut
sec. 27.

see sec

52.

See also

sec.

55 of this

title.
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her on his or her own recognizance, at the discretion of the said City
Council.
Yacandes.
When any vacancy shall hereafter happen in the office
Sec. V.
of the Clerk* or Sheriff of the Court of Common Pleas of Augusta,
by death, resignation, or otherwise, the City Council shall proceed to
fill such vacancy as soon as practicable
and until the same is filled,
Marshal may the Marshal of the City shall be competent and it shall be his duty to
;

ym^^cvice.

serve any process issued from or returnable to said Court, directed to
the Sheriff of said City.

An Act
the

to

amend the several Ads

in relation to the City

Court of Common Pleas of said City.

Pam.

116.

[The

first

and second sections

of Augusta^ and

—Approved Dec.

relate to the City

30, 1836.

Council of Au-

gusta.]
Jurisdiction
of the Court.

46.

Sec.

Q^^j,^ of

From and

III.

Couimou Pleas of

after the first

day of January next, the
have jurisdiction of all
City, in which the debt,

said City, shall

cases where the defendants reside in said
(exclusive of interest^ )or damages claimed, shall be above the jurisdiction of a Justice's Court, and shall not exceed the sum of fiYe
hundred dollars and of all claim causes, where personal property
is levied on under executions from said Court.
47. Sec.
IV.
The Judge of said Court, or the Mayor, or
any member of the Council of said City, shall be authorized to issue warrants directed to the Sheriff of said City, authorizing him to
distrain for rent in arrear
Provided^ the sum claimed be within
the jurisdiction of said Court, and all subsequent proceedings shall
be the same in said Court, as if the said warrants had been issued
;

May issue
4iitxess.

:

by a Judge of

the Superior or Justices of the Inferior Court.
Court tenns.
48. Sec. V.
The sessious of Said Court shall, after the first of
January next, be quarterly namely, on the second Monday ot February, May, August, and November, in each year, and that in all
Judgment by cases whcro the defendants shall fail to plead, judgment may be endefauiu
tered by the Court at the first term upon proof of the plaintiff's claim
;

or demand, but the defendant shall be allowed an appeal from such
judgment within the time, and in the manner now prescribed by

law.f

Sec. VI.
All mortgages upon personal property, for an
j^j^q^^j^^ withiu the jurisdiction of said Court, may be foreclosed in
the said Court, in the same way and maimer as in the Superior or
Inferior Court, and all subsequent proceedings thereon, shall be in
said Court, and such as are prescribed by the law now of force,
ehtrifpsfees
50. Sec. VII.
Ill all cases of the return of any distress warrant
Foree!osure

49.

o mortgages

foredosu^re"'^

or mortgage execution, to said Court, for further proceedings, the
same fee shall be paid by the plaintiff, as in other cases of like

amount.

But see

Act of 1840,

sec. 57.

tRepealed, as to terms of Court, Act of 1842,

sec 53.

sec. 5^.

As to judgment

at first term,

.
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All suits in said Court shall be commenced at commenceSec. VIII.
least ten days before the time to which they are returnable, and and service
"^ p*^*^*^®*^
the process shall ba served on the defendants at least eight* days
before the session of said Court.
From and after the first day of January next, the Judge's
52. Sec. IX.
^* '"^'
said City Council shall pay to the Judge of the Court of Common Pleas, a salary, annually of one thousand dollars, in payments
of two hundred and fifty dollars each, immediately after each of the
sessions of the said Court, limited and appointed in this Act, and that
the Clerk of said Court shall pay over to the said City Council immediately after each session, all fees which the Judge of said Court
is now allowed by law.
[The three remaining sections relate to the City Council.]
51.

An

Act

to alter

and amend

the several Acts^ in relation to the City of

Augusta, and the Court of Common Pleas in said City.
ed to Dec. 22, 1837. Pam. 58.

—Assent-

Beit enacted That from and after the passage ofNojud?m't
this Act, 50 much of the Act passed on the 30th of December, 1836,
as authorized judgment to be rendered at the first term of said Court,
in cases in which no plea is filed, be, and the same is hereby repealed.
63.

Sec.

I.

Sec

II.

,

In all cases hereafter brouarht in said Court, theProcesa
process shall be served on the defendant, at least nine days before days before
the term to which the cases are returnable, and that all attachments AShmeuta
^^'"®"'"®*
issued, returnable to said Court, shall be issued, levied and the proceedings advertised, the same length of time before the session of
said Court, to which they may be returnable.
55. Sec III.
All laws now in force, regulating the issuing, ser- *^^'^"*s^"^'^vice, return and subsequent proceedings, on summons of garnishments, in the Superior and Inferior Courts, shall be of force in said
Court, and that all summons of garnishment issued under process in,
or from said Court served cut of the City of Augusta, shall be served
at least twenty days before the session of the Superior or Inferior
Court of said County where the garnishee resides, and to either of
which Courts it shall be lawful to make the summons returnable.
54.

An

Act to amend the Rent Laivs of this State, so far cis relates to the
City of Au!xusta ; to confirm the inirchase of the Bridges across the
Savannah River, at Augusta, by the City Council of Augusta, and

to legalize the scrip issued in payment for the same ; to confirm to the
said City Council certain privileges relative to said Bridges; further
to define the qualifications and disabilities of members of said City
Coimcil ; to hhange the times of holding the summer and fall sessions
<f the Court of Common Pleas of the City of Augusta; to authorize
the Clerk of the City Council of Augusta, in certaiii cases, to act as

Clerk of the said Court of
*But see

sec. 54.

Common Pleas

;

and

to

exempt the

Mayor
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fees.

and the members of tha
Fire
the
performance of certain
Augusta Independent
Comimmj.from
duties therein specified ; and. for other purposes in- said Act contained.
Assented to 23d Dec. 1840. Pam. 163.

a7id members of the C'Uij Council of Augusta,

Sec. YI.
And be it further enacted, That no member of the
StX officer City Council of Augusta shall hold any office, appointment or con*^^^*'^"'^"' tract under said City Council, (whereby he may derive any proiit or
emolument from said City Council,) or the office of Judge, Clerk or
nor shall any person holdSheriff of the Court of Common Pleas
ing or interested in any such office, appointment or contract, be eligible as a member of the City Council, after the first Monday in
April next.
Sec. VII.
[Changing time of holding Courts repealed by Act of
1841, as to fall term, and finally and fully repealed by Act of 1842.]
vacaacy of
57. Sec. VIII. Iu casc of a vacaucy occurring in the office of Clerk
CS'k.
of the Court of Common Pleas of said City, the Clerk of the City
Council shall sign and issue any process, as Clerk of said Court, until such vacancy is filled in the manner prescribed by law,
wember

of

56.

;

;

[The remaining

sections of this Act local.]

An

Act to amend an Act, S^c. and to amend the several laws regulating the Court of Common Pleas, in the City of Augusta, and to
change the time of holding the Court of Common Pleas of tJie
Assented to 27th Dec. 1842. Pam. 68.
City of Augusta.

—

[Relative to City Court Savannah.]
I.
Sec.
The session of the Court of Common Pleas of the
II.
Sessions of
Aag»^ti"°^C)ity of Augusta, shall hereafter be held on the fourth Mondays of
February, May, August and November in each year, instead of the
tmies now fixed by law.
The tax or Court fee in cases hereafter brought in
59. Sec. III.
Court fees
under $100,
^^^^ Court of Commou Pleas of Augusta, shall be after the following rate, namely in all cases when the sum claimed does not exceed one hundred dollars, one dollar when the sum claimed exceeds
wider $2Do, ouc hundred dollars, and does not exceed two hundred dollars, two
when the sum exceeds two hundred dollars, and does not
Sier$35o, dollars
Gxcccd thrcc huudrcd and fifty dollars, three dollars when the sum
wer $350
^exceeds three hundred and fifty
dollars, four dollars: which tax or
J
Piiid in
a4vance.
fee shall be paid to the Clerk of said Court, before he shall be bound

Sec.

58.

:

;

;

;

.

>

to issue

Sec

any

/

process.

IV.

Act, shall be,

and parts of laws militating against
and the same are hereby repealed.
All laws

this
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ART.

1.

Style

*'

2.

Jury

"
*'

"
'*

— Style — Jurisdiction.

special Courts.
Sec. 34. Juries
35. Judge's salary.
36. Jurisdiction.

jurisdiction.

;

;

'

trial.

3.

Books and papers.

4.

Proceedings in

6.

Answer and judgment.

6.

Bail.

7.

Testimony.

'

Set- off, arbitration, &c.

*

41. Bail.

Confession of judgment.

'

42.
48.
44.
45.
46.
47.
48.
49.
50.
51.
52.
53.
54.

9.

*

'

suits.

'

*

10. Sheriffs sales.

<

U. Entering judgment.

*

U.

Clerk and Sheriff.
Recorder, prosecuting.
Record and minutes.

15.

Duty

16.

Jurymen.

17.

Drawing Jurors.

12.
13.

*
'

'

of ofHcers.

'

'

'

18. OfHcers' oaths.

*

19. Judge's oath.

<

20. Attorney's fees.
21. Certiorari.
22. Records Mayor's Court.
23. Terms of Court.

*
'
'

'

Constables' duty.
25. Stay of execution.
2(3. Special Courts ; seamen.
certiorari.
27. Summary notice
24.

'

'

'

'

;

28.
29.
30.

Arrest.

Act of 1776

32.

An

Speedy trial.
Imprisonment.

31.
33.

Act for the organizatio7i

oj

a 5.
5%.
57.
58.
59.

Declaration thereon.

do
in Attachment.
Garnishment.
Officers

Judge's salary.
Special sessions

'

Sessions.

Commencement
Jury

Clerk's

and

's

fees

—

civO, cases.

63. Deputy.
64. Special Courts.
&5. Trial thereof.

66. Proceedings therein.

Common

Pleas,

Savannah, and for

and

oj

repeal-

Laws of this ^tate to the
Mayor of said City. Approved

the Civil Jurisdiction given by the

Dec. 18,1819.

Sheriff's fees.

Criminal Cases.

a Coi^t of

the

of suit.

trial.

Attorney's fees,
Trial first term.
Appeals,
60. Special Jury.

the City oj

Mayor and Aldermen, or to

— seamen.

Cases under $30.
Jurisdiction extended.

61. Sheriff

'

—parties.

Adjournment.
Testimony cle bene esse.
J'adgment and execution.

62.

'

of action.

Attachments.
40. Proceedings thereon.
39.

'

'

Mayor's power.
Trial of seamen.
Clerk and Sheriff; attendance.

37. Mortgages.
38. Commencement

*

;

Oyer and Terminer.^ for

mg
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COUHT OF COIMMON PLEAS AND OYER AND TERMINER FOR
THE CITY OF SAVANNAH.*

II.

Sec.
•'

Com. Pleas— ISl^.

*S'r7?;.

—

Vol. III. 387.

be organized in the City of Savannah, on Stylo of tiie
Court.
the last Monday in October next, a Court of record to be styled the
Court of Common Pleas and Oyer and Terminer for the City of Savannah, which said Court shall have cognizance of civil cases, in Civil jurisdiction from
assumpsit, debt, covenant, trover, and of actions on the case when $30 to S^O.
the damages or cause of action shall not exceed the sum of two hundred,! nor shall be less than thirty dollars, and the said CourJ shall
have criminal jurisdiction of all minor olfences committed within the Criminal
jurisdictioa.
limits of the City of Savannah, and which do not subject offenders
to confinement in the Penitentiary,
2. Sec. II.
The Judge of said Court shall be elected by the Le- Election of
Judge.
gislature immediately after the passing ol this Act, and shall hold
1.

Sec.

I.

There

Acts authorizing
II.

shall

discoveries at Common Law, extended to
Jurisdiction Superior and Inferior Courts," sec. 59.
fExtcnded to $300. See Act of 18il, sec. 52,
'*

78

this Court.

Sec Art.

\

—
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— Testimony.

his office for the term of three years, unless

removed therefrom by

the Governor, on the address of two-thirds of both houses of the
General Assembly for that purpose, and the said Judge shall have
power and authority to hear and determine all civil causes of which
the said Court has jurisdiction, and to give judgment and award
party in any
such cause shall be entitled to a trial by Jury upon entering a
demand therefor in writing on the docket of the said Court before
the opening of the Court on the first day of the term to which the said
cause is returnable, [and upon giving security for the payment of the
eventual condemnation money and costs, as upon the entry of appeals under the Judicial Statute of this State.]*

How a Jury exccutiou
had."^*^

May compel
the production of books
«fld writings

thercou

Provided always

:

^

that either

3. Sec. III.
The Said Court is empowered
to compel the pro^
j
^
r
duction of books, papers and writinars, in the possession of any party
^ ^
.^
-j
^-j A
.
^
*
^u
to a suit in said Court, containing evidence pertinent to the cause
question, conformably to the Vlth section of the Judicial Statute of
.

.

,

•

•

m

..

this State.
4. Sec. IV.
The process in civil suits in said Court shall be
conformable to the Vlllth section of the Judicial Statute of this
State, excepting that the process to all suits in said Court, shall be
annexed by the Clerk of the Court, and served by the Sheriff of the
tendljs^^^ same, tenf days before the return thereof; and for conducting probefote Court ceedings in said Court, the provisions contained
in the IXth section
of the Judicial Statute shall be in force to carry to trial any suit in
said Court, according to the mode prescribed in the second section of

^Sf"^^

this Act.
Answer.

Sec. Y. Whcii any defendant shall havc been scrvcd witli prohe shall file his answer in writing in the terms of the Judicial Statute, on or before the opening of the Court at the term to which
the same is returnable
if th(3»defendant shall fail to file his answer
in manner aforesaid, the Jiidge of the said Court shall note the default Oil the dockct, and shall in such case, and in all cases which are
uot dockctcd for trial by a Jury in terms of the proviso of the first
section of this Act, proceed to give judgment and award executioii
thereon at the same term, upon due proof of the plaintiff* 's claim but
in all cases which are so docketed, an imparlance shall be allowed
t
j.
until the next succeeding term.J
6. Sec. YI.
In all cases in said Court in which bail is required,
that the bail and proceedings thereon shall be conformable to ikiQ
laws of this State, or to such Statutes upon the same subject, as may
be hereafter enacted by the General Assembly.
7. Sec. YII.
Tlic XlXth, XXth, XXIst, and XXIId scctious of
the Judicial Statute of this State, shall be in force in the said Court
excepting that writs of subpoena shall be issued by the Clerk of
said Court, and served by the Sheriff* of the same, a City Constablc, or somo private person
and that the provisions of the Act
passed the 16th December, 1811, to alter and amend the XXIIId
5.

cess,

judgm'tby

;

Aii except
to be tried

X^m^.^^

;

Jury cases
the 2d term.

Bai;i.

-i

i

<§>

Witnesses.

||

in^errogatones,

;

*The

clause in brackets repealed

by Act

of 1841, sec. 55.

Sec also Act of 1834, sec

85.

tBut

see sec. 54.

§See sees. 41 and 42.

+Bnt

see

Act of 1843.

sec. 58.

||For these sees, see "Evidence,'' sees. 31 to 34.

f
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section of the Judiciary Law of this State, passed the 16th of February, 1799, shall likewise be of full force in said Court, excepting
that it shall not be necessary to give more than three days' notice

of an intention to take testimony by commission, which commission it shall be the duty of the Clerk of said Court to issue upon

Three days'
"''*"^®*

application therefor.
8.

Sec. YIIl.

The XXIYth, XXVth, XXVIIIth, XXIXth,

^XXth, XXXlst, and XXXIId
this State,* shall

be in

sotofr.

sections of the Judicial Statute offj^T^^^
said Court, excepting that all ^JJ^^^*^'**

full force in

claims to property made under the provisions of the XXXIId sec^^^^""Jj^^y^j^
tiou aforementioned, shall be returned by the Sheriff of the Court to Executions.
the Clerk of the Superior Court of Chatham County, in ten days and^ciiims.*
after the institution of such claim, to be decided upon by a Jurjf at
the ensuing term of the Superior Court of said County.
9. Sec.
IX. No confession of Judgment shall be entered up cofession
°'"^"
"*"
in said Court, unless the defendant resides in the City of Savan- "
nah, and unless the cause has been regularly sued out and docketed,
nor until such cause is called in order by the Court for trial.
10. Sec X.
All sales of property taken under execution by the sii'iPa saiw.
Sheriffs of said Court, shall be made conformably to the laws of the
State regulating Sheriff's sales.
In all cases in which a verdict shall be rendered in Entry of
11. Sec XI.
said Court, the party in whose favor it may be, shall be allowed to 3 days after,
enter and sign judgment thereon, at any time within three days af-^"
ter the adjournment of the Court, at the Clerk's office, for the amount
of such verdict and all legal costs, and no execution shall issue on
such verdict until such judgment shall be entered by the party or his
*•

'*^^**

attorney.

Sec

The

Clerk and Sheriff hitherto of the Mayor's gj^/^^^/^**
Court of Savannah, shall be the Clerk and Sheriff of the Court created by this Act, but such Clerk and Sheriff shall continue to perform all the duties required of them by the Ordinances of the Mayor
and Aldermen of the City of Savannah, and the said Clerk and
Sheriff are hereby declared to be entitled to the same fees as are by
law allowed to the Clerks and Sheriffs of the Suj^erior and Inferior ^ees.
Courts of this State.
13. Sec XIII.
The Recorder of the C it)'" of Savannah shall, The Recordin the event of the absence of the Solicitor General of the District, "r"theSo'^^^
prosecute all delinquents for crimes and offences cognizable by said aSnVe"
Court, and the said Recorder, in all criminal prosecutions conducted
by him, shall be entitled to receive the same fees as by law are al-"**® ^'^^^*
lowed to the Solicitors General of the State, reserving to the Solicitor
General of the district the right to conduct such prosecutions, and to
receive the same fees as allowed by law in the Superior Courts of
12.

XII.

this State.

Sec XIV.

The

Clerk of said Court shall eopy into a book The ciaS-k
of record to be provided by the Mayor and Aldermen of Savannah, rec^„rd^and*
™*"'*^®^
all the proceedings in all the civil cases in said Court, which entry
14.

*For these sections look under
Act in full in "Appendix."
tBut see sees. 56 and 61.

their appropriate heads in

" Judiciary."

See also the
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Sheriff

of record shall be made within twenty days after the determination
of any cause, and the Clerk shall be allowed ten cents for every
iug.
j^yj-^jj^^.g^ words of recording such proceedings', to be taxed in the bill
of cost and the said Clerk shall keep from day to day, regular minutes of the proceedings of said Court, which shall be signed by the
Judge.
Clerk and
15. Sec. XY.
All tlic dutics aud liabilities attached to tlie
Clerks
of
the
Superior
and Inferior Courts, and to the Sherifis of
dutTes and"^
slrae'ir^^^the Counties, are hereby attached to the Clerk and Sheriff of this
Judgc of Said Court is empowered to exercise the
^^^ ^
***^d*^sheriff/^^^^^^'
same authority over the Clerk and Sheriff, as is legally exercised by
the Judges of the Superior Courts over the Clerks of the Superior
Courts and over the Sheriffs of the Counties.
Jones,
16. Sec. XVI.
All persons residing in the City of Savunnah,
eto^^^
^^^q are liable to serve as Jurors in the Superior Court, shall be
Srve.'*^
liable to serve as Jurors in this Court
and it is hereby declared to
be the duty of the said Court to conform to the laws in force in this
State, pointing out the mode of selecting, drawing and summoning
Defaulters.
Jarors for the Superior Court and the XLIVth section of the Judiand
cial Statute is hereby declared to be in full force in said Court
Jarors' oath, the oath to be administered to all Juries in said Court upon the trial
of civil causes, shall be the same as is by law administered to th^
Petit Jurors in the Superior Courts.
ih^wing
17. Sec. XVII.
The Judge of the said Court shall, previous to
the adjournment of either of the terms of the same, draw, conformably to the laws of this State, twenty-four persons to serve as an inerand Jury, qucst or Grand Jury for the said Court and City, and twenty-four
ury.
persons for the trial of all civil and criminal cases of which the said
Court has jurisdiction, but no inquest or Grand Jury for the said Court
Criminal
shall cousist of less than eighteen persons
though twelve persons of
proi.ec in^s.
and it is
^^^^ grand Jury may find a bill or make a presentment
hereby declared, that the mcde of proceeding and trial in all criminal
cases in said Court, shall be the same as is pursued in the Superior
Courts in this State and that the oath to be administered to Jurors
and witnesses upon the trial of criminal cases, shall be the same as
is administered to Jurors and witnesses in criminal cases in the Superior Courts.
oath.oftbe
18. Sec XVIII.
The Clerk and Sheriff of the Court created
by tliis Act, shall respectively take the oath required by the Judicial
Sheriff.
Statute of this State, to be taken by the Clerks of the Superior and
Inferior Courts, and by the Sheriffs of the Counties, excepting that
in the Clerk's oath, the following words shall be substituted, (aftelr
the words "and other proceedings,")
-'of the Court of Common
Pleas and of Oyer and Terminer for the City of Savannah," and in the
Sheriff's oath the same style of the Court shall be inserted after the
words "as Sheriff," and the said oaths the Judge of the said
Court or the Mayor of the City of Savannah, is hereby empowered tp
administer.
[Repealed.]
Sec. XIX.
Fees of

;

;

;

;

;

;

;

'
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be allowed the Judge of the said ind^>:>,'a
*^^'
Court shall be thirteen hundred* dollars, to be paid quarterly by the
Treasurer of the City of Savannah, out of the funds of the corporaand the said Judge before he enters upon the dution of said City
ties of his office, shall take the following oath or affirmation, either
before the Governor or before commissioners by him for that purpose
'' I do solemnly
swear, or affirm, that I will ad- ^»soath.:
appointed, to wit
minister justice without respect to persons, and do equal right to the
poor and to the rich, and that I will faithfully and impartially discharge
and perform the duties incumbent upon me as Judge of the Court of
Common Pleas and of Oyer and Terminer for the City of Savannah,
according to the best of my abilities and understanding, and agreeably to the constitution of this State and the constitution of the United States
so help me God."
The attorney's
fee in each cause brousjht
20. Sec. XXI.
in said ^^^(^''y'»
'
^
tax teo^
Court, shall be one halff of the fee by law allowed upon cases commenced and tried in the Superior Courts, and upon all cases brought ^'^y ^^* '*'
ill the said Court, there shall be assessed the sum of three dollars, to
be paid upon the institution of the same, to the Clerk of the Court,
who shall make quarterly returns of the fees so received by him, and
pay over the amoimt to the Treasurer of the City of Savannah, under
the penalty of five hundred dollars, to be enforced by attachment
against the Clerk as for a contempt.
21. Sec. XXII.
When either party to a cause in said Court ^^^'<^^*^
shall take exceptions to any proceedings in a suit affecting the real
merits of the same, it shall be the duty of the said Judge, to cause
to be made and filed of record in said Court, a just and true state19.

Sec.

salary to

"""^

;

:

—

ment of the

and of all legal points arising therefull
a
compliance with the law of the
in, and
State, regulating the granting of certiorari, may apply to the Judge
of the Eastern district for a writ of certiorari, who shall issue the
same if he shall deem the exceptions taken to be sufficient.
All suits and other processes which have been to
22. Sec. XXtll.
J^''"^^'r*.
prt>ceoa m
instituted or ordered in the Mayor's Court of Savannah, and which nausea
which origshall remain undecided, and unexecuted on the last Monday in Oc-inatodinthe
*^^'^^'^tober next, shall be transferred to the Court created by this Act
and
it shall be the duty of the Court to proceed to the determination and
trial of all such suits, conformably to the provisions of this Act
and
the records of the said Mayor's Court are hereby declared to be a f^'l^gfyo®!^
part of the records of the Court created by this Act
and the Clerk '^'^^^^
of this Court shall, upon motion first made to the Court for that
purpose, issue execution upon all judgments which have been or
may be obtained in the said Mayor's Court.
facts relating thereto,

the said party, after

-t

•^

;

;

;

An

Act

to

repeal

the 7iinctcenth section

of an

Acty entitled "

an Act

for the organization of a Court of Common Pleas and Oyer and
Terminer for the City of Savannah ; and for repealing the civil
jurisdiction given by the laws of this State to the Mayor and Al-

Hoduced
flncreaaed

first to .f 1000, sec. 35,
fifty cents, sec. 69.

and now

to $500, sec. 49.

(
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o

•

—

——

'

Mayor

dermen, or to the
of said City;''' to j^reso'ibe the terms
at which the said Court shall hereafter be held ; aiid to compel the
attendance at said terms of the Coristables draioii by the Mayor a?id
Approved Nov. 30, 1821. Vol. 17.205.
Alder'^en of said City.

—

23. Sec. I.
The nineteenth section of the said Act for the orAa repealed ganization of a Court of Common Pleas and of Oyer and Terminer
for the City of Savannah, be, and the same is hereby repealed
and
that there shall be hereafter the following terms of the said (^ourt in
Terms o(
each year, to wit on the third Monday in October, on the second
*
Monday in December, on the fomth Monday in January, on the seccJrtln of^
fec™in^hT' o^d Monday in March, on the fourth Monday in April, on the second
Monday in June, on the second Monday in July* and that all suits,
vaJnSi^'^
writs, and processes Avhich have been instituted heretofore, and made
returnable to the terms of the C'^urt as they have been heretofore
held, and which after the passing of this Act shall remain undecided
and unexecuted, shall be acted upon at the terms of the said Court
Tbei9thsec.

;

:

hereafter to be held according to the provisions of this Act.
Persons chostables

attend the
court."^'^*"^

24.

Sec.

II.

Sucli pcrsous as

have been, or

may

hereafter be

drawn or chosen by the Mayor and Aldermen of the City of Savanuah as Coustablcs for said City, shall be compelled to attend the
terms of said Court, to execute the orders and processes of said Court;
and on failure of such attendance, after having been required to do
so by the Sheriff of the said Court, that the Judge of said Court is
hereby authorized and empowered to proceed against any defaulter

by an attachment

for

contempt.

An

Act to authorize the Stay of Executions to be issued on Judgments
obtained in the Court of Comtnon Pleas and Oyer and Ttrminer
for the City of Savannah^ by Dtjendants^ on entering Security
and Payment of CostSj for sixty days. Approved Dec. 19, 1822,
Vol. IV. 210.

—

25.
From and after the passing of this Act, it shall and may be
lawful
for
defendant or defendants, against whom judgments may be
SorizedTn
S Common obtalued aud entered in the Court of Common Pleas, and Oyer and
Pleas and
Terminer for the City of Savannah, upon the payment of the costs
Terminer
of Said judgmcuts, and entering into good and sufficient security be<rfsava*^nlfah forc the Clerk of said Court, within four days after^jthe rendition and
Sd and\e- ^^tering of the judgment aforesaid, for the payment of the judgment,
curity given,
interest, and all future costs to accrue thereon, shall be entitled to a
stay of execution or executions for sixty days and if such party or
parties shall not pay the same agreable thereto, then and in such case
execution may issue against him or them, and their security or securities, without any other proceedings thereon.
Sec. II. All laws or parts of laws militating against this Act

«ay

of exe-

;

are hereby repealed.

Terms

changed, see sec. 52 and 67.
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Special Courts for Seamen.

An

Act

to

authorize the Judge of the Court of

Common Pleas and

Oyer and Terminer for

theC'^ty of iSavannah to hold special or
Courts
the
summary trial of causes therein enuextraordinary
for
meratedy and to emjwwer the Mayor oj the City of Savannah^ also

hold such special or extraordinary Courts, and to regulate Seamen or Mariners and to prevent tlieinfrom being harbored or running in debt.* Approved Dec. 26. 1831. Pam. 96.
to

—

J

Whereas, masters and commanders of vessels, trading to the City
of Savannah, are often greatly distressed by the neglect or deser*
tion of their seamen, which is in general occasioned by the practices
ofkeepers of taverns and tippling houses, and ill-disposed persons, to
the great detriment and hindrance of the trade of said City
And
whereas, the provincial Act of 1766,t is found to be inoperative for
for remedy whereof,
the want of a Court of summary jurisdiction
26. Sec. I.
Be it enacted, 6fc. That from and after the passing ^v^n»\ c't«
of this Aot, it shall and may be lawful for the Judge of the Court of seanST
Common Pleas and Oyer andTerminer for the City of Savannah and
also for the Mayor of the City of Savannah, upon the petition made
to either of them by any ship master, supercargo, owner or consignee
of any vessel, or any articled seamen, who shall have any dispute or
difference with any person touching any contract, agreement, sale,
promise, debt or demand whatsoever, or shall be charged with any
assault or assault and battery, or trespass to the person, not punishable with death or imprisonment in the Penitentiary, setting forth
[in] such petition the nature of his, her or their case, and at the same
time making oath that he, she or they cannot, without great inconvenience and damage to him, her, or them wait the determination of
such matter in difference, or the trial of such charge, by the ordinary
and usual course of proceeding in the Courts of this State to order,
and the said Judge or the said Mayor, is hereby required and directed"
to order and appoint a special or extraordinary Court, to be held
within forty-eight hours after the grant of such order for the trial of
any such cause, matter in difference, charge or trespass.
27. Sec. II.
At the time and place which the said Judge or on 12 hour?'
Mayor shall appoint, the parties being duly notified by twelve hours' "udgeshaTi
previous notice of such time and place, shall attend personally, or by ^un^J^^rUy.
attorney, before the said Judge or Mayor, and the said Judge or Mayor, shall then hear the parties, and shall in a summary manner proceed to judge and determine such cause, and shall forthwith by the
'usual process of said Court, execute the judgment of said Court in
such cause, unless exceptions to such judgment shall be taken by Exceptions,
either party on the pronouncing said judgment
and if either party
shall so except to any such judgment, it shall be his duty forthwith
to apply to the Judge of the Superior Court of the Eastern district for
a certiorari founded on such exception, which if allowed by the
:

;

**

;

—

This Act amended by Act of 1837, sec. 50, and 1817, sec. 64.
fFor provincial Act of 1766, aiid Act of 1843, defining tlie offence of abducting and
harboring seameu, see title *' Agriculture and Commerce," Article " Seamen and
Mariners."

,

i
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Summary

Trial of
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Pleas— V$^Z\,

Com.

Seamen and Mariners.

JudgG of said distvict withiii twenty-four hours after the rendition of
shall be a supersedeas thereof
and in case of the
courf su^r- such judgment,
eedous.
absence of the Judge of said district, then time shall be allowed to
the, party making such exception, until the return of the said Judge,
the said party giving good bond and security to the other party in
Bond and
security.
^|^^ g^j^ q£ $200, Conditioned to abide the fiiaal decision of th«
Certiorari

—

cause.

The said Judge or Mayor shall at such special or
28. Sec. III.
extraordinary Courts, have full power to try each cause in which
captains or commanders of vessels, or articled seamen are concerned

Trials to
be speedy,

Cv«rcion of
Witnesses.

in the most summary and speedy manner, and to compel
attendance of witnesses by the most summary process that can
be devised, and that no more delays shall occur in the trial of such
causes than such as are indispensable to the due administration of

as partics,

^^^^

justice.

29. Sec. IY.

B<-amx"n not

Aud

foi;

the purpose of avoiding vexatious arrests

•aUh''deV"and fraudulent detention, of articled seamen, ha it further enacied^
tttin^r.
that it shall not be lawful for any keeper of a tavQm or tippling
house, or any other person, when an articled seaman shall have been
committed to jail by his captain, owner or consignee, to lodge a de-

—

but
tainer under the pretence of civil process fpunded on a debt
that in such case, when an articled seaman [or seamen] shall have
been committed to jail by a^y captain, owner or consignee of a vessel,
'

duty of the jailer to surrender such seaman upon the
requisition of such captain, owner or consignee so committing him,
notwithstanding any detainer which may or shall have \iQQ\i lodged
against such seaman founded on civil process.
" 30. Sec. V.
It shall uot be lawful for any. ShcriiT, Constable or
f<i^v,m^n not
other officer, to arrest any articled seaman an civil process within
w.thi'r'^^f'
hour? ofsaii- t^Qnty-four hours next immediately before
the time which shall
''^*
have been designated by advertisement for the sailing of such vessel,
or after the lapse of such time, if such vessel shall have been detained
beyond that time by adverse winds or other causes and in case of
any such arrest within suck time, the said Judge or Mayor shall
have full power and authority to discharge such seaman instantly on
the application of the captain, owner, or consignee, showing that such
arrest was made after the time in this section prohibited, and further,
that the officer making such arrest shall be punishable by indictment
in the said Court, and on conviction, shall be sentenced by the said
Court to a fine not exceeding $100.
The Provincial Act of Assembly, entitled '^an Act
31. Sec. VI.
/ct of 1766
ihfuii force
^^ punish scamcu or mariners neglecting or deserting their duty on
board their respective ships or vessels, and for preventing seamen
and mariners from being harbored or running in debt," passed 6th
March, 1766, shall be, and is hereby declared to be, in full force, and
Mayor shall in the summary manner
Mayor samo that the Said Judge or the said
Eker f aforesaid, exercise all the powers, jurisdiction and authority by that
Peace there- j!^ct vcstcd ill Justiccs of the Pcacc, aiid that the said Judge or Mayor shall be and hereby is fully empowered to carry into effect the
provisions of that Act as fully and to all intents and purposes, as
it

shall be the

'^

—

JUDICIARY.—City Courts— 5r«i7.
OHieers must attend

Justices of the Peace could
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have done immediately

62o

Courts.

after the passage

of said Acts.
If any articled seaman shall after the passage of Arrests of
32. Sec. VII.
under civil or criminal process, issued by any fmmlJdiateiy
arrested
be
this Act,
Justice of the Peace or Justice of the Inferior Court, the captain, JuJgo^J^r
owner or consignee of the vessel, to which such seaman shall be M^y«^'>"under artL'lcs at the time of such arrest, shall be entitled to apply to
the said Judge or Mayor for a summary hearing and determination
of such cause of arrest in the manner in the first and second sections
in this Act prescribed, and the said Judge or Mayor shall have full
power and authority to take jurisdiction and cognisance of such
and it shall be the duty of
cause, and finally to decide the same
arrest,
and
of
the Justice from whom the
the officer making such
process emanated, on the requisition of the said Judge or Mayor, to
transmit to the said Judge or Mayor all documents and papers in re;

lation thereto.

The

and Clerk of the said Court of Com- sheriffand
mon Pleas, and Oyer and Terminer for the City of Savannah, shall ^nd^peJai
in person or by deputy attend such special or extraordinary Courts, courts,
and shall be entitled to the same fees that by law they are now entiand that it shall be the duty of the Clerk of
tled in ordinary cases
said Court to require of the plaintiffs in such cause the sum of three costs,
dollars, which shall be paid to him for the use of said City, to be
33.

Sec. VIII.

Sheriff

:

taxed in the

bill

of costs against the losing party.

An Act

to authorize the Judge of the Coiirt of Common Picas and
Oyer and Terminer of the City of Savannah^ and the hamlets
thereoj, to draw Juries for the summary trial of such cmscs as by
an Act passed on the 2(jth day of December 1831, the said Judge
Approved
is authorized to hold special or extraordinary Courts.Pam. 56.
Dec. 21, 1833.
^

—

34. It shall be the duty of the Judge of the Court of Common The Judge to
Pleas and of Oyer and Terminer of the City of Savannah, in all cans- fuTspecSr

of which he has, by an Act passed on the ^^^^^-'
26th day of December, 1831, been authorized to hold special and
extraordinary Courts, to draw the necessary Jury or Juries as authorized by the 16th section of the Act of 18th December, 1819, creating said Court, forthwith, or within twenty-four hours after the petition has been made, upon which by said Act the said Judge is required to hold special or extraordinary Courts.
All laws or parts of laws militating against this Act, are
Sec. II.
OS for the

summary

trials

hereby repealed.

An

Act to aTnend an Act entitled an Act for the organization of a
Court of Common Pleas and of Oyer and Terminer for the City
of Savannah andfor repealing the civil jurisdiction given by the
79
i

A

W

^
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'
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.

I

,.

,,.

—^—

laws of this State to the Mayor and Aldermen or to the Mayor oj
said City passed Decemhi^r 18ih, 1819.
Approved Dec. 19, 1834,

—

^

Pam.
saiar>' of

judge.

91.

35. From and after the passing of this Act, the salary to be allowed the Judge of the Court of Common Pleas and of Oyer and
Terminer for the City of Savannah shall be $l,000j* to be paid
quarterly to the said Judge out of the funds of the corporation of

said City.

[Repeals so much of the 19th section of the Act of December 18, 1819, as requires parties to give security to entitle
them to a Jury trial. See also, sec. 55.]
All laws or parts of laws militating against this law are hereby reSec.

II.

pealed.

A/i Act

ameiid an Act entitled an Act for the organization of a
Court of Common Pleas, and of Oyer and Terminer for the City of
Savannah^ and for repealing the civil jurisdiction given by the laws
of this State, to the Mayor and Aldermen, or to the Mayor of said
City passed December 18, 1819 ; and to add to, regulate, increase and
define the civil jurisdiction and powers of said Court, and to regulate
the salary of the Judge thereof.
Assented to 26th December, 1837.
to

,

—

Pam.

S3.

36. Sec.

juri.'d-ction

I.

Be it enacted^ That from and after the

first

day of ^3X1-

Court of Common Pleas and of Oyer and Termnier,
City
of
Savannah, shall have jurisdiction of all cases where
Poo',t'^
the debt (exclusive of interest,) or damages claimed, shall be above
the jurisdiction of a Justices' Court, and shall not exceed the sum
and of all claim cases, where personal propand ciaimg of two hundred dollars
of pergonal- g^^.+y "g
igy^gfj q^-^^ uudcr executiou from said Court.
37. Sec. II. All mortgages upon personal property, for an amount
Mortgages
Sf pcSai- within the jurisdiction of said Court, may be foreclosed by the Judge
of the same, (in the same way or manner as in the Superior or Inamou-S'"^
ferior Courts.) and all subsequent proceedings thereon, shall be in
said Court, and such as are prescribed by the laws now in force.
38. Sec. III. All suits in said Court shall be commenced at least'ten
Suits com^ys
bcforc the time to which they are returnable, and the process
dr>"^btfore
tourt and shall bc servcd on the
days
before the sesdefendants, at least eight
J
o
served eight
^
days.
sion of Said Court. 1:
The Judge,
39. Sec IV.
The Judge of the said Court, or any Alderman of
m?n or /it- said City^ or any Justice of the Peace, shall have full power and
Peace Say ^uthorlty to Issuc attachments which shall be returnable to said
^^urt, and Avithin the jurisdictional amount of the same Provided^
mea'ts^r?-^^^'
turnabie to^ hovjevcr, that the said attachments shall be issued at least thirty'- days
days before bcforc the term to which they are made returnable, and shall be test^^^^
ed in the name of the Judge, Alderman or Justice issuing the came,
es

between" ^lary ucxt, tlic

for the

;

;

.

:

$600,
IBut

sec. 49.

see sec. 54.

t$300,

sec. 52.

......
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said Judge,

Alderman

or Justice granting the

same

:

no judgment shall be rendered on such atAnd provided
tachment, until the term next after that to which it is made returnalso, that

Judgment 2d
^^""*

able.

Such attachments shall be directed to the Sheriff j^^JJ^a«j'.'"'f3,
40. Sec. Y.
of said Court, and to all and singular the Constables of the City of cd.
Savannah, and that all prior and subsequent proceedings relative to subsequent
^^^^^^ '°°^'
said attachments, not herein expressly mentioned or specified, shall
be governed by the laws of the State of Georgia, in relation to attachments, due regard being had to the nature of the different tribunals.

Sec. YI.
Whenever bail shall be required in any case about Ban.
instituted
said Court, it shall be lawful and sufficient to
be
in
to
serve the defendant with a process and copy of the affidavit, as in
cases of bail pending the action, and whenever such process, with a
copy of the affidavit annexed, and a copy or copies of such process
and affidavit shall be placed in the hands of the Sheriff of said
Court, it shall be the duty of said Sherifi' to arrest the defendant or sheriffa
^^^^'*
defendants, to serve him, her or them, with a copy or copies of said
process and affidavit, and to deal with him, her, or them, as is now
required by the laws of force in this State, regulating cases where
bail is required, and the subsequent proceedings shall be as in other
41.

cases.

Sec. YII.
In all bail cases issued under the provisions of this Declaration
Act, the plaintiff or plaintiffs shall be compelled to file his, her or s" uyiTe-^
*^''"'^^*
their declaration, at least eight* days before the term to which said
process is returnable, and on failure to do so, he, she or they shall
lose a term, and if he, she or they fail to file his, her or their decla- ifnot filed
ration, before the first day of the term to which the process is re- u^^i^iL^^
turnable, the Court shall, on motion, enter judgment of non-suit.
43. Sec. YIII.
In all cases of attachments returnable to said d laration
'"'^'^^""'^
Court, it shall and may be lawful for the plaintiff or plaintiffs to fiJe "
his, her, or their declaration, at any time before the opening of the
term to which such attachments are returnable, and on failure to do
so by the opening of said term, the Court shall, on moticii.
dismiss the attachment.
nishm't.
44. Sec IX.
Said Court shall have jurisdiction in all cases i
garnishment,! as well when the debt of the garnishee to the defendant shall exceed, as when it shall fall short, of the jurisdictio;.;il
amount of said Court, and that said Court shall also have jurisdic-.i,,r:sdiction
tion of all suits brought on bail or attachment, claim or ether obli- .J, J^JntL/.-^P'^^'js^
gations, or bonds given by parties to any proceedings issued ^^'oni,
or had in said Court, notwithstanding that the penalty of said bonds
shall or may exceed the jurisdiction of said Court, (in consequence
of having been given in double the sum sworn to, attached, or. of
the execution issued, or property levied on:) Frovidcd, that therrmso.
original cause of action upon which said bonds or other obligatiGrjS
were had and taken, did not exceed the jurisdiction of said Court.
42.

'

'^'^

'

i

•;

.

J"^

See

sec. 54.

tSee Act of 1822,
section, is expressly

title "Attachment and Garnishment,"
extended to City Courts.

sec. 27,

which, by th6 Vlth
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The Sheriff and Clerk of said Court may sue and
Sec. X.
and when the Clerk of the same shall be desaid
Court,
be sued in
fendant in any suit or action, it shall be the duty of said Clerk
(if required) to copy the petition upon which said suit is founded,
as in other cases, and annex a process thereto, which shall be signed
If the Clerk by the Judge of said Court, and shall be served in the same manner
is a party.
as in other cases, and it shall also be the duty of the Clerk aforesaid,
(if required,) to make out final process in any case in which he may
be interested, as in other cases, which shall be signed by the Judge
How served aforesaid, and executed as in other cases and when the Sheriff of
when Sheriff
is a party,
the Court aforesaid, shall be plaintiff or defendant, in any suit brought
before the Court aforesaid, it shall and may be lawful for the Marshal of the City of Savannah, or any one of the City Constables, to
execute all lawful process for or against said Sheriff, and all such
and how
process shall be directed to the Marshal of the City of Savannah,
directed.
and all and singular the Constables of said City, and the proceedings thereon shall be as in other cases.
Absence of
46. Sec. XL
In the absence of the Judge of the said Court by
Judge, Court
indisposition or otherwise, it shall be the duty of the Clerk, or Sheriidjourned
by clerk and
iff of the same, to open and adjourn said Court, to such day as the
Sheriff.

Jurisdiction
over Sh'if
and Cierk.

45.

;

Judge may,
Testimony
de bone e^se.

Ijen of
judgments.
Riecution.

Proviso.

^

in writing, direct.

The Judge

of the said Court, shall have power
pending in the same, according to the laws of the State of Georgia in force, due regard being had to the nature of the different tribunals.
48. Sec XIII.
All judgments obtained in said Court shall be a
lien on all property belonging to the defendant throughout the State,
and all executions shall be directed to the Sheriff of the Court of
Common Pleas and Oyer and Terminer for the City of Savannah,
and all and singular the Sheriffs of the State of Georgia, and may be
levied on all property throughout the said State
Provided, that the
Sheriff of said Court shall levy all executions on property within the
47.

Sec. XII.

to take testimony de bene esse, in all cases

:

limits of the said City.
Salary;

49.

Sec XIV.

Prom and

after the expiration of the present

term

of office of the Judge of said Court, the salary thereof shall be fixed
sum of six hundred dollars per annum.
Sec XV. All laws or parts of laws militating against this Act
be and the same are hereby repealed.
at the

An

Act to amend an Act entitled an Act to authorize the Judge of the
Court of Common Pleas and Oyer and Terminer for the City of
Savannah, to hold special or extraordinary Courts for the summary
trial 0/ causes therein enum^erated,

and

to

empower

the

Mayor of

hold such special or extraordinary
Courts,
regulate seavien and mariners, and to prerent them
from beijzg harbored or running in debt. Assented to Dec. 23,
Pam. 77.*
1837.
the City of

and

Savajinah

—

Whereas, no provision
*See

also,

also, to

to

Act of 1847,

sec. 64,

is

made

in the above-recited Act; for cases
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which ship-masters^ super-cargoes, owners or consignees of vessels, or articled seamen may he plaintiffs, or may prosecute for asand also in
sault, or assault and battery, or trespass to the person
in

;

cases of dispute or difference touching contracts, agreements, sale,
promise or debt, where the sum does not exceed thirty dollars.
50. Sec. I.
Be it enacted, That from and after the passage of special ses
this Act, it shall and may be lawful for the Judge of the Court of tainobjectT

Common

Pleas and Oyer and Terminer for the City of Savannah,
and also for the Mayor of the City of Savannah, upon the petition
made to either of them, by any ship-master, supercargo, owner or
consignee, of any vessel, or any articled seaman, that he, she or
they are plaintiffs, or have charged any person with an assault, or
assault and battery, or trespass to the person, not punishable with
death or imprisonment in the Penitentiary, to hold special or extraordinary Courts for the summary trial of such causes, under the same
restrictions, and as provided by the above recited Act, and the Act
amendatory of the same, passed the 21st day of Dec. 1833.
51. Sec. II.
All civil actions, which, by the above recited Act, cases under
the Judge of the Court of Common Pleas and of Oyer and Terminer
fo rthe City of Savannah, or the Mayor of said City, are authorized to
try and determine, the amount of which shall not exceed thirty dollars, may be tried by any Justice of the Peace, for that part of the
County of Chatham, embraced within the corporate limits of the City
of Savannah, under the same restrictions as to petition, notice, affidavit, and [as] set forth in the first section of the said recited Act, and that
all and every process issued by any Justice, by authority of this Act
shall be served by any lawful Constable, of the above recited part of
the County of Chatham, and shall be determined by a Jury of five,
to be drawn instanter from the Jury box of said Magistrate, which
said Jury shall be summoned to appear for the trial of said action or J"'^actions, within forty-eight hours h'om the time of issuing the process
or processes and further, that the costs shall be the same, as in oth- ^o^*^*
er cases of Jury trials, in Magistrate's Courts.
Sec. III.
All laws and parts of laws militating this Act be and
the same are hereby repealed.

{

;

i
An Act to alter and amend the several Acts relating to the Court of
Common Pleas, and of Oyer and Terminer for the City of Savanuah.
52.

—Assented

Sec

I.

Be

January next, the

to

Dec.

7,

1841.

Pam.

76.

That from and after the first day of J»"s^|<^»jon
Court of Common Pleas and of Oyer and Termi- $3oo.
it

enacted,

ner for the City of Sa\rannah, shall have jurisdiction in all civil cases,
(except such as involve title to real estate, or which may fall within
a Magistrate's jurisdiction) where the sum claimed, or the demands
of the plaintiff should not exceed the sum of three hundred dollars
exclusive of interest, and that the said Court shall have jurisdiction
to the same extent in cases of attachments.
53. Sec. II.
From and after the first day of January next, the qSeriV
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— Officer's Fees— Sessions.

sessions of said Court shall be quarterly, namely,
Suits commenced 14
days before
Court, and
process served 12 ddS^.

on the

Monday

first

of February, May, August, and November.*
All suits in said Court shall be commenced at least
54. Sec. III.
fourteen days before the time to which they are returnable and the
process shall be served on the defendants at least twelve days before
the session of the Court Provided herein, that the provisions of this
section shall not extend to cases of attachment, which shall be issued
;

:

manner now prescribed by law.
Either party in any cause before said Court, shall
Sec. IY.
trial
by Jury upon entering a demand therefor in
be entitled to a
writing, upon the docket of said Court, before the opening of the Court
on or before the first day of the term to which the said cause is returnable, without the payment of costs, or giving bond and security
in the

Trial by Jur>' on de-

maud.

5o.

therefor.
Fees of Cl'k
and Sherilf
reduced onethird.

the suitors in said Court.
57. Sec YI.
Attorneys practising in said Court, shall receive as
a tax fee, in all suits brought before said Court, the sum of one dol-

Attorney's
fee,

$1

56. Sec. Y.
The Clerk and Sheriff of the Court aforesaid, shall
have and receive but twc-thirds of the fees heretofore allowed to each
respectively by law, in all civil cases, to be charged as costs against

50.

and

lar

Sec

fifty cents.

and parts of laws militating against
be and the same are hereby repealed.

An

Act

All laws

YII.

to

amend an Act

and amend the sevCourt of Common Pleas and of Oyer

entitled

eral Acts relating to the

this Act^

an Act

to alter

and Terminer of the City of Savannah^ assented to 7th Decembe?^, 1841
a?id to amend the several laws regulating the Court of
C'imtnom Pleas in the City of Augusta^ and to change the time
;

of holding the Court of Common Pleas in the City of Augusta.
Assented to Dec. 27, 1842. Pam. 68.

Third

session, 1st
Monday in

July.

Sec I. Be it enacted, That from and after the passage of this
Act, the third quarterly session of the Court of Common Pleas and
of Oyer and Terminer, for the City of Savannah, shall be held on
the first Monday in July, instead of the first Monday in Augnst, as
prescribed in said Act,
Secs. II. and III.
[City Court of Augusta, sees. 58, 59.]

An

and amend the several Acts relating to the Court of
Comtnon Pleas and of Oyer and Terminer for the City of Savannah. Assented to Dec. 25, 1843. Pam. 38.
Act

to alter

—

S?m.

^^

Sec

Be

That from and after the passage of
this Act, whcrc either party in any case before the Courts of Com^"^mon Pleas and of Oyer and Terminer for the City of Savannah, shall
58.

ry onde-

I.

it

*See next Act.
tSherifF's fees restored by
X^mX see "Fees," sec. 51.

enacted,

Act of

1847.

Sec. 61.

"
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the said cause shall be tried at the term of the
Provided, that if either of the parreturnable
ties should be unprepared for the trial of such cause, the Court may
continue the same, under the same rules and regulations by which
:

continuance

now

continued.
59. Sec. II. In case either party shall be dissatisfied with the ver- Appeal with^^^'
dict of the Jury, then and in all such cases, either party may, within'"
four days after the adjournment of the Court in which such verdict
was obtained, enter an appeal in the Clerk's office of such Court as
matter of right Provided, the person or persons so appealing, shall, on payment
previous to obtaining such appeal, pay all costs which may have arisen giving bond,
on the former trial, and give security for the eventual condemnation anSin'rl?
money, except executors and administrators, who shall not be liable
If on hearing such appeal, it shall appear to Damages for
to give such security.
the Jury that the appeal was frwolous, and intended for delay only, appeal.
they shall assess damages to the party aggrieved by such delay, not
exceeding twenty-five per cent, on the principal sum which they
shall find due, and such damages as shall be assessed, shall be specially noted in the verdict of such Jurors, and no person shall be al- withdrawal
'^^^^'^
lowed to withdraw an appeal after it shall be entered, but by the °
consent of the parties.
In all cases where an appeal shall have thus been Appeals^
60. Sec. III.
entered, the cause shall be tried at the next term of the Court ofci'auury.
Common Pleas and of Oyer and Terminer of the City of Savannah
(unless good cause be shov/n for a continuance to the Court) by a
special Jury, who shall be taken from the Grand Jury list of the
said Court, and struck in the presence of the Court in the following
manner: The Clerk shall produce a list of the Grand Jurors present"and how select-

suits are

:

there impanneled, from

may

which

'

the parties plaintiff

and defendant,

or*'

one alternately, until there shall be but
twelve Jurors left, who shall forthwith be impanneled and sworn as
and in all cases the appellants p". f"ii"i'e to
special Jurors to try the appeal cause
shall strike first, and in case of refusal in either to strike such special ther party.
Jurors, after due notice given for the purpose, and proof thereof, the shall pro
Judge before whom such notice is given for such special Jury to be f.a^JoJsuch
impanneled, shall in behalf of such absent party, or his attorney, P'^'^^yproceed in the same way and manner as if the party absent or refusing had been present or consented to the same.
All laws and parts of laws militating against this Act,
Sec. IV.
be, and the same are hereby repealed.

their attorney,

strike out

;

An

Act

to the

and amend the several Acts relating
Court of Common Pleas and Oyer and Termjiner for the

to

repeal an Act

to dlter

City of Savannah, so far as relates to the Sheriff of said Court
and to alloio said Sheriff certainfees ivliich are not provided for hy
law, and to increase his fees in certain cases, and to allow him to
Approved Dec.
appoijit special deputy Sheriffs in certain cases.
Pam. 281.
18, 1847.

—

61. Sec.

I.

Be

it

enactedj

That

so

much of the

fifth

section of the
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Sheriff's

Svii cases,

Com. Pleas~~lM7.

—Deputy.

above recited Act as relates to the reduction of the Sheriff's fees of
the Court of Common Pleas and Oyer and Terminer for the City of
Savannah, be and the same is hereby repealed and that the said
For summoning or
Sheriff shall be allowed the following fees, viz
attending on a Jury to try a debtor for fraud under the honest debtor's
for receiving and detaining into his custody any
Act, two dollars
person or persons given up to him by any security or securities in or
out of Court, one dollar and eighty-seven cents; and the said Sh«riff shall uot be compelled or liable to receive any person or persons
^^ surrendered unless the fee be paid him by the security or securities at the time of surrender
and for his attendance on the special or
for the service
Petit Jury, and for each verdict rendered, one dollar
of a rule or order of Court, one dollar.
62. Sec. II.
The Sheriff of the Court of Common Pleas and
Oyer and Terminer for the City of Savannah, shall be allowed the
following fees in criminal cases at special or extraordinary Courts of
Common Pleas and Oyer and Terminer for the City of Savannah,
;

:

;

paid in advance.

;

;

In criminal
*^^^'**

and at regular terms of said Court.
SPECIAL OR EXTRAORDINARY COURTS.
For attendance on Judge to draw Jury,
For ^rvice, petition, order, &/C. upon each party,
For summoning the Grand and Petit Juries, and attendance

for

each

4 00
62
1 00
1 25

case
each subpoena served,
attendance on each case tried,
bringing each person from jail,
carrying sentence of Court into execution,
estreating a bond,
serving an attachment or bench warrant,
tried or settled,

For
For
For
For
For
For

$1 00
1 00

;

25
50
.2 60
1

REGULAR TERMS OF COURT.
For summoning the Grand and

Petit Jurors for each

settled,

For
For
For
For
For
For

)
Deputy

gaid^

A7id be

it

furthcT enacted by the authority afore"

Whcu

where
it

87^
62
1 25
1 00
1 00
50
2 50
1

each subpoena served,
bringing each person from jail,
attendance on each case tried,
carrying sentence of Court into execution
estreatinjT a bond,
serving an attachment or bench warrant,

^3' Sec. III.

for

certain pur-

case tried or

it is

it SO happens that
the Sheriff levies on any property
actually necessary for him to have the same guarded,

shall be lawful for

purpose,

who

him

shall take

to appoint a special deputy Sheriff for said
an oath before he enters upon his duty that

he will well and truly perform the duties assigned him by the Sheriff, and if any person or persons shall resist, oppose or assault said
special deputy Sheriff in the discharge of his duty, he, she, or they
on conviction shall be fined or imprisoned at the discretion of the
Court and in all cases when the Sheriff requires assistance, it shall
be lawful for the Judge to allow a reasonable compensation to said
;

Sheriff.
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And he it farther enacted hy the authority aforesiad^
Sec. IV.
That all laws aiid parts of laws militating against this Act, be and
the

same

are

hereby repealed.

authorize the Judge of the Court of Common Pleas a?id
Oyer and Terminer for the City of Savaruiah, to hold special or
extraordinary Courts for the summary trials of causes therein
enumerated^ and to amend an Aci entitled an Act to authorize the

An

Act

to

Court of Common Pleas and Oyer and Terminer
for the City of /Savannah, to hold special or extraordinary Courts
for the summar}f trial of causes therein enumerated^ and to empower the Mayor of the City of Savannah also to hold such special

Judge of

the

and to regulate seamen or m^arincrs, and
being
harbored or runimig in debt^ passed
from
December 26, 1831.^— Approved Dec. 27, 1847. Pam. 91.

or extraordinary Courts^
to

prevent them

Whereas, the trade and commerce of the City of Savannah is inand masters and commanders of vessels trading to said City
are greatly distressed by the forcibly taking away, abducting, enticing or harboring the seamen of said vessels, and whereas ffee evildisposed persons who commit such acts frequently escape punish-

jured,

ment by the absence of
tion to try said offenders
64.

Sec.

I.

Be

witnesses,

—

for

enacted,

it

for

want of a summary jurisdic-

remedy whereof,
That from and

after

the passage of special

cts,

and may be lawiul ior the Judge of the Court of chargedwfu*
thisxlct, i.
Common Pleas and Oyer and Terminer for the City^ of Savannah, inai^ducting
seamen.
all cases where any person or persons shall be charged and prosecuted
for the offence of abducting, entertaining, retaining or harboring any
articled seamen,f upon application to said Judge by the prosecutor
in such case, by petition on oath stating that he or she, or the witnesses necessary in carrying on said prosecution cannot, without
great inconvenience and damage to him, her or them, wait the trial
of sucn charge or pro>ecuticn Dy tiie ordmary and usual couise of
proceedings in the Courts of the State, to order, and the said Judge
is hereby directed and required to orrler and nnr>oint a special
r extraordinory Court to be held within forty-eight hours after the grant
of such order, for the trial of any such cause, charge or prosecution.
65. Sec. II.
The said Juuge shall, at such special or extraordi- proceedings
shall

'

-'

r

nary Courts, proceed to try

cause according to the provisions of, of iSt'"^^*
sections of the Act of
which this is amendatory, passed 26th December, 1831, and of any
other Acts which may have been passed amendatory thereof.
All the provisions of the aforesaid amended Act ah its pro66. Sec. III.
of the 26th Decernber, Ib-ii, regulatnig the proceedings of such appucawe.
special and extraordinary Courts, shall be applicable to trials under

and

in the

eacii

manner pointed out by the various

this Act.
*See also Act of 1837, sec. 50.
tFor Act defining the offence and punisliment for abducting and harboring seamen,
•ee title
Agriculture and Coramerce," subdivision " Seamen and Mariners."

80

i

\
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Clerk

An

Act

Act

to

— Mayor's

Covirt.

amend and declare the intention of an Act entitled an
and amend the several Judiciary Acts now in force in

to alter

this State, so

Jar as

relates

to Justices^

C021JIS, ajjproved

ber Uth, 1811.*- -Approved Feb. 23, 1850.

section of said Act provided that no Justhe Inferior Court, Clerk, Sheriff, or practising attorney, be-

Whereas,
tice of

by

Decern-

Pam. 274.

it is

the

first

ing a Justice of the Peace, shall try any warrant and give judgment
thereon and whereas it has been supposed by some that the Clerk
of the Court of Common Pleas and Oyer and Terminer for the City
of Savannah is included in the provision of said Act
for remedy
whereof,
Be it enacted, That from and after the passage of
67. Sec. I.
this Act, the Clerk of the Court of Common Pleas and Oyer and
Terminer for the City of Savannah, be and he is hereby wholly exempted from the disabilities in the above recited provision of the
said Act contained.
;

;

Disabilities

of Clerk
relieved.

All laws parts c\nd of laws militating against this Act, be
are hereby repealed.

and the

same

ART.
Sec.

1.

*'

2.

"
"

4.

THE MAYOR'S COURT OE DARIEN.

of Mayor and Aldermen.
Court, terms, appeals.

Power

3. Bail.

An

III.

Jmies,

and negroes.
Imprisonment of debtors, &c.

Sec. 5. Sale of land

"
"

6.

7. Jurisdiction.

Rule of Government.

Act

to

Incorporate the
1816.

Town

of Darien.- -Approved Dec. 12j
Vol. III. 1011.

[Direct the appointment of City officers and
Sec. I. 11. and III.
organize the Police.]
Conserva1. Sec. IV.
The Intendant and members of the said Council,
tive powers
shall each of them have full power and authority to keep peace and
of Mayo r
and Aldergood order within the said Town, to issue warrants, and cause all
oflenders to be brought before them, and on examination, either to
release, admit to bail, if the offence be bailable, or commit to the custody of the Sheriff of the County of Mcintosh, except in cases hereafter provided for, whose duty it shall be to receive the same, and
keep in safe custody until discharged by due course of law and the
said Intendant and every of the members of the said Council, for the
time being, shall be vested with all the powers and authorities that
Justices of the Peace are vested by the laws of this State, and shall
exercise the same, in every part of the said town, for the preservation
of the peace and good order thereof.
It shall and may be lawful for the said Intendant, or
Mayor's c't.
2. Sec. V.
in his absence, any three of the Council, and they are hereby empowered at any time after the passing of this Act, to hold Courts once in
;

For tMs

Act, see

*«

Justices of the Peace," sec. 5.

^

— —
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ever7 month throughout each year,

to appoint such officers as they Monthly
and
allow
said officers reasonable fees,
may think necessary, to settle
and to have jurisdiction of, and to hear and determine all civil causes its jurisdicnot involving the right or title to any land or real estate, so the demand
in each suit does not exceed the sum of fifty dollars,* and to give
judgment and award execution therein according to laAV Pi^ovided^
that if any party to a suit, shall feel him, her, or themselves aggrieved Appeal to a
by the decision of the said Court, it shall and may be lawful for such^"'^^'
party to enter an appeal within three days after such trial, first paying all costs which may have accrued on such trial, and giving sufficient security to abide and perform the sentence of the Court at the
and all appeals from the decision of the said
trial of the appeal
Court, shall be tried at the succeeding Court day, unless good excuse
which trial shall be by a
is given for continuing longer such trial
Jury of seven men, whose verdict shall be final Provided, such
contiiiuance shall not exceed three terms.
The said Intendant and Council shall have the Ban.
3. Sec. VL
like power and authority to hold to bail for debts within their jurisdiction, under like restrictions as pointed out for the Superior and Inferior Courts
and shall have power to draw and impannel Jurors Juries.
^'*^""

;

.

|

'

;

;

who

be resident within their jurisdiction,
and shall be qualified and liable to serve as Jurors, to cause them to
be summoned at least five days before the said Court, and to fine
them for non-attendance or other misconduct, in such manner as
they may thiak proper and shall have power to award execution
for such fines, and cause the goods of the persons so incurring such
fines, to be sold by virtue thereof: Provided, such fine shall not exceed ten dollars.
4. Sec. YII,
The said Intendant and Council shall, in all judi- The court
cial proceedings, have reference to, and be governed by the laws in erneci by^tiTe
^"'^'*^'^^'^^^
force in this State, for regulating the judicial proceedings thereof
and the said Court of Intendant and Council thereof, is declared to
be a Court of record, and any persons necessarily going to, being at comtoffie-.
^'^^^'
or returning therefrom, shall be free from arrest on any civil suit.f
5. Sec. VIII.
The Town Marshal shall have the power of selling city Marreal estate in said Town under execution, issued by the Intendant Lu Sts^
and Council Provided, all sales made by him of real estate or ne- JJi^ thai
groes, shall be on the first Tuesday in each month, and advertised at 3"^*^^"*"^°^^
for the trial of appeals,

shall

;

;

:

least thirty days.

Sec. IX. and X.

advertised.

[Relates to

work on the

streets

and commons.]

XL The

Sec

Intendant and Council shall have power and confinement
authority to confine all insolvent debtors within their jurisdiction, as ald^otScM
well as all offenders against the peace and good order of the State, j"iJ*^"'^"
in the jail of Darien, until such time as the County shall build a jail
at the Court house.
6.

-

*.f 100, sec. 7.
to garnishments, see
sec. 27.

tAs

Act of

1822,

sec.

YI. « Attachment and Garnishment,"

^
I
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— Savannah

Police.

Act to make the Town of Darien a City^ and to amend the foregoing Act.—k^^YOwediT>QQ.. 18, 1818. Vol. III. 1014.

Sec.

I.

and

II.

[Changes the

Town to that of '^City,"

style of the

and direct the election of a Mayor and Aldermen in the place of
Intendant and Council.]
junsdiction
The jurisdiction of the Mayor's Court of the City
7. Sec. III.
^^ of Darien shall be increased to one hundred dollars
and in holding
$mo.^
trial
Court
for
the
of
civil
causes,
Mayor's
the
Mayor
shall prethe
The Mayor's
allowed the same fees as are allowed to the
!J!!!!i^!.i«?,o side, and he shall be
{hat of the
Mayor of Savaunah on sums of like amount and any person dissatand Council, isficd with the dccisiou of the Mayor, may appeal to a Jury, in the
manner now provided for in the Intendant and Council's Court of
the Town of Darien
and the same proceedings shall be had on all
appeals
and
it
shall
be lawful for the City Marshal to adversuch
m^ntofMar
siiai'fi sales,
^jgg j^jg salcs in any gazette in the City of Darien.
;

;

;

,*

ART.
Sec.

1,

IV.

THE POLICE COURT OF THE CITY OF SAVANNAH.

Jurisdiction.

|

Sec. 2. Officers

An Act

and Fees.

amendatory of and in addition to the various Acts heret(fore
passed in reference to the City of Savannah. Approved Dec. 8,

—

Pam.

1849.
poiiceourt

rS)!?^^

83.

Be it cuacted^ That the Police Court of the City of
1- S^c. I.
Savannah be, and the same is hereby established and declared a
Court of Record that the Mayor or acting Mayor of said City be,
and he is hereby authorized to preside in said Court, and to hold ses;

him may appear to be necessary that
have cognizance in the first instance of all offences
agaiust the laws of the State touching said City, including as well
this law and the laws and ordinances hereafter to be enacted and ordained, as those which are now of force, with power to inflict the
punishments by fine and imprisonment, prescribed by the existing
laws and ordinances or which may be fixed by laws and ordinances
hereafter to be enacted or ordained, and to enforce the same by execution or mittimus, directed to the Marshal of said City, or any Lawful Constable thereof, and to the Jailer of Chatham County, when
necessary and that said Court shall have power to commit to the
common jail of Chatham County any and all person and persons who
shall disturb said Court during its sittings or who shall in any other
manner be in contempt of its lawful authority: Provided^ nevertheless, that an appeal may be taken from any judgment or decision
of said Court (except a commitment for contempt) to the Mayor
and Aldermen of the City of Savannah and the hamlets thereof, iu
Common Council assembled, all costs being first paid and bond given*
sions thereof as often as to

;

Sessions and ^aid Court shall
jumsdiction,

}
»od ptwere.

;

Appeal.

c

fficers.

2'

Sec.

II.

The

Common

Council.
Clerk of the Council of the City of Savannah^

to abide the decision of the

said

JUSTICES OF
Oificers'

THE PEACE.— 1799.

Fees

63T

— Analysis.

the Marshal of said City, and the Constables of said City, be and
they are hereby cotistituted officers of the Police Court of said City,

and that they

be,

and they

are hereby authorized to

demand and

re-

ceive for services rendered or duties performed in said Court, such
fees and costs for themselves, to be collected out of the defendants,
as may be established by any present or future ordinance of said

Fees,

City.

[The remaining
Sec. X.

sections of this Act, local.]

and parts of laws militating against
hereby repealed.

All laws

be and the same are

this

Act

[Statutes omitted as repealed Act of 1832, (City Court of ColumPam. 62. Of 1833, (City Court of Macon,) Pam. 57', 1834,

bus,)

Pam.

97.]

JUSTICES or
Bee.

1.

"
"

2.
3.

"

4.

*'

5.

"
"

6.

7.

'*

8.

"
"

9.

10.

*'

11.

Issue of attachments.
Shall not try trespass.
Book of entries.

Delivery to successors.
Jurisdiction and proceedings.
Appeals warrants service.
Co-obligor non-resident.
Attachment and garnishment.

—
—
off— claims.
Evidence —
Bail.
Witnesses — interrogatories.
—

set-

'*

12. Juries,

•*

13.

"

14.

'*

15.
16.

"
**

17.

•'

18.

"

19.

•*

20.
21.

**
«•

22.

"

drawing, &c.
of Jury.
Costs in criminal cases.
Denial of notes, bonds, &c.
Removal of defendant.
Ten days' residence.
No Justice, or Justice a party.
Indictment for mal-practice.
Control by surety.
Sales.— notice hours.
Ileal estate and negroes.
Lien of Judgments.

Oath

—

"

23.
24. Constable

"

25. Levies

*

26.

— extra pay.

by

Fees of

;

misconduct.

Bailiffs

and Justice of the

THE PEACE.
—

Sec. 27. Settlement
costs.
28. Officers
parties.
29. Contempt of Court.
30; Claim by Agent, &c.
31. Control by surety.
32. Itinerant persons.
33. Deposit of costs.
34. Practice to be uniform.

—

35. Prescribed rule.
36.
37.

38.

Extent of jurisdiction.
Kuie vs. Justices.
Rule vs. Constables.

39. Acc'ts

proven out of the County.

40. Constables' receipts.
41. Costs on certiorari.

Execution for.
Rules vs. Justices.
44. Service on co-obligors.
42.

43.

45. Service of summons, 9 days.
46. Principal first sued, &c.

Defendant pointing out slaves, &c,
Advertisement of sales.
49. Suit on several notes.
50. Set-off—judgment for overplus.
51. Over $30 credit.
52. Proof of open account.
47.
48.

Peace.

For the mode of election and qualification of Justices and Constables, their bonds
and oaths, the appointment of the latter in certain cases, see " County Officers," sees.
2,

12, 22, 28, 30, 55, 5Q, 58, 61, 73, 75; Constitution, Art. III. sec. 1.
officers are so interwoven with other Statutes, as to

Various duties of these

them

render

here.
See, for some of them, " Judiciary," Articles
" Usury."
orari," "Lien," "Limitcdion of Actions,'' "Possessory Warrants,"

impossible to collect
so, title

"Estrays,"

*'

it

Certi-

See al-

sees. 4, 5, 11.

For Act authorizing returns

to be traversed, see " Judiciary," Art.

XVII. " Officers,"

sec. 332.

For Acts requiring Clerks to record Constables' bonds, and give them certificates, see
V County Officers," sec. 73.
^ For Act authorizing Inferior Courts to lay out new districts, see " Counties," sec. 19.

i
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Jurisdiction.

An Act for

the appointment of

County

1799.

Sec. V.
1. Sec.

•

Justices

may

Vol.

Officers.

I.

—Approved Feb.

16.

201.

[See County Officers.]

LXXl.

Aud

the

saicl

Justices respectively

may,

ail cl

are

hereby fully authorized and empowered, to issue attachments re tarn^ble
to the Superior or Inferior Courts, under like circumstances, and
^
supIfriS or
luL Courts, jji \{\^Q manner as the Judges or Justices of the said
Courts are emmems%?tur-

powered
'

Justice shall

ttespSs.

2.

to do.

Judiciary Act of 17^^.

^

Sec.

LXI.

satisfaction in

such

No

Vol.

I.

292.

Justicc of the Peace shall sustain or try

damages

any

for

trespass

any

on the person or property of

plaintiff.

An

Act to comjjel the Justices of the Peace in this State, to keep a fur
and regular Book of Entry Approved Dec. 13, 1809. Vol IL

—

B7'2.
3_
gEc. I.
From and after the first day of March next, it shall
r
t\
bc the duty of cach Justice of the Peace in this State, to keep a air
proceedings had before iiim,
aii^cK-'ifpro- and legible book of entry of all civil
ceedings.
^^^ ^,^^ rccovcry of debts, &c.
Said books
4^ §^0. II.
In all cascs where any Justice of the Peace in this
to be deliverr
r
t
n
edtosucState, shall resign or remove out oi the limits oi the district lor
wliicli he shall have been appointed, it shall be the duty of such
Justice to deliver the said book, or a fair copy thereof, to his successor in office, within sixty days after he may be commissioned, or
deposit the same with the Clerk of the Inferior Court.
jHstices of
the Peace to

-

•

keepabook

.

^

Act of 1810.
juror'soath

on claims.

>

Vol.

^

II.

i

620.

g^Q^ i[
[Juries
on claims ''to take a like oath" with Juries on
L
*
i n
Balance oi this Act superseded.]
aDpeds.
/.

An

Art

to

alter

•

i

and amevid

in this State, so
14, 1811.

t

far as

the several Judiciary Acts

relates to Justices^ Courts,

now

in f:rce

—Approved Dec,

Vol. III. 368.

W'isreas, the said Acts are not found to answer the purposes for

whic
5.

Jurisdiction

of

the^^' eace.

1

they were intended
'EC. I.

Be

it

;

cnactcd,

this Act, the JusticGs of the

That from and

Peace

after

in the respective

the

passin'j

company

of

districts,

any one or more of them, shall have authority and jurisdiction to
hear and determine all suits on any liquidated demand or account,
for any sums of money not exceeding thirty dollars,* by summons
or

Exclusive of

interest.

See

sec. 36.

'

JUSTICES OF
Appeals

or warrant:

Prodded^

that

THE PEACE— 1811.

—Time and place of

trial

no Justice of the

639

— Service.

Inferior Court, Clerk,*

Proviso.

Sheriff, or practising Attorney, being a Justice

of the Peace, shall
try any warrant, or give judgment thereupon in any civil case whatsoever and the said Justices are hereby authorized and empowered
to give judgment and award execution thereon; Provided nevtrtheless^ that either party being dissatisfied, shall be allowed an appeal, Appeals,
on payment of costs and giving security for the eventual c 3ndemna^
tion money within three days after judgment;! ^^ ^^^^ party cast
J^''^^*'"
may stay the levy of execution forty days, on payment of cost^ and
giving security within four days after judgment but no stay of ex-stayofexe'
ecution shall be allowed after an appeal trial, for a longer time than fn 4Ta)^l^
twenty days in which case, the security on the appeal, together
with the security for the stay of execution, shall be liable for the
debi and cost.
An 1 it shall be lawful for any person or persons,
who has or have in his, her, or their hands any bond, note, or account, which was given for any sum exceeding thirty dollars, and Debts ongithe amount of which has been reduced by any payment, or pay- po have
ments, or off- sets, to the sum of thirty dollars, or under, and which gd'^J.^p^J^^f"
payment or payments are endorsed on the back of such bond, i^ole !h°"!:uSe
or account
or where any bond, note, account or other agreement binder,
(gaming debts excepted) which in its original exceeded the sum of
thirty dollars, but has been reduced by bond or bonds, note or notes,
although of equal date, and payable at the same time, to a sum or
sums under or of thirty dollars each, that then and in every such
case it shall and may be lawful for any person or persons, who has
or have in his, her, or their hands," any such note or notes, bond or
bonds, or accounts as aforesaid, to bring suit thereon in the Justices'
Court in the district where the debtor or debtors may reside
and
the Justice or Justices are hereby authorized to give judgment for
whatever sum in his judgment appears to be due. J
All such appeals shall be tried before any one or Appeals,
6. Sec. II.
'^
more Justice or Justices in the company district in which the cause tS.^^
originated, by five Jurors, to be drawn, impanneled and sworn as
hereinafter directed, and in no other manner whatsoever, whose verdict shall be final and conclusive between the parties (except removed by certiorari ;) Pi'ovlded always, tha.t no Justice or Justices ofNodvii
the Peace shall hold any Justices' Court, or pass any judgment in JoX^hld^^
any civil case on any other, or more than one day in each month, ^'^^ the
which day they may appoint in their respective districts nor at any and piace.
;

;

;

;

;

''^^

;

other place than that specially mentioned in the warrant or summons
which place shall be as near central as convenience will admit, which
v/arrant or summons shall be served by any Constable of the district in which the defendant may reside, duly appointed and sworn
to the faithful execution of his office, either by giving a copy to the
defendant in person, or by leaving a copy thereof at his, her, or their
usual and notorious place of abode, at least ten^ days before the day

'by
;

*Explained as to Clerk of Common Pleas of Savannah. See " City Courts,"
vannah," sec. 67.
fMay appeal without paying cost see *' Judiciary," sec. ISO,
;

:J:Re-enacted in 1842, sec, 49.
{Nine days, by Act of 1841.

<'

Sa-

,^'arrant?,

whom

^nrf

^-pw
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Co-obligors

of

trial

;
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and

it

shall

mons or warrant,
sign such return.
^- Sec. hi.
Sgors^'or

to

vs.

Garnishee.

be the duty of the Constable serving the sumentry of service thereon in writing, and

make an

Where

a suit shall be instituted in any Justice's
Qourt ou any bond, note, or other written obligation, subscribed by
fsrentcoun-. several persons living in different Counties or districts, the plaintiff
shall have his option to institute his suit in either of the Counties or
tricts.
districts, and a copy of the original process being served on either or
each of said obligors or promisors by an officer duly authorized, who
shall make a return thereof under his hand to the person applying for
such service, or the Court from which the original issued
and on
such return being made, the Justice or Justices shall be authorized
to enter up judgment against the several obligors or promisors, or
either of them, who sliall be summoned as aforesaid.
It shall and may be lawful for any Justice of the
S- Sec. IV.
Attachra'tg.
Peace, upon complaint made on oath by any person, that his or her
inwhatcas- debtor rosidcs out of the State, or is actually removing without the
eataib&ue.
jj^-j-jj|-g of the Same or any County
thereof, or absconds or conceals
himself, or stands in defiance of a peace officer, so that the ordinary
Bow issued P^occ^s of law cauuot bc served upon him, to grant an attachment
against the estate of such debtor, or so much thereof as shall be of
sufficient value to satisfy the plaintiff 's demand and cost,* which
Directed and attachment shall be directed to,
and levied by any lawful Constable of the County where the property may be found, upon the estate
of such debtor wherever to be found, either in the hands of any perindebted or having effects of such debtor in their possession,
SOU
Garnishee.
and summon such person or persons to appear at the Court to be held
in and for the said district to which said attachment may be made
carniahee's returnable, there to answer upon oath what he, she, or they are inanswer.
debtcd to, or what effects of such debtor he, she, or they hath or
have in their hands, or had at the time of levying such attachment
which being returned executed, the Court may by order compel such
person or persons to appear and answer as aforesaid.f And where
Traverse of any person in whose hands such attachment may be levied, shall deny
sheS^an- ou oath owiug auy money to, or having in his, her, or their hands
*^®''any effects of such debtor, it shall and may be lawful for the plaintiff, or his attorney or agent, to traverse such denial, and thereupon an
Trial thereof issue sliall be made up, and the same shall be tried at the next term,
by a Jury of five persons, drawn, impanneled and sworn, in like
manner as in appeals but on good cause being shown on oath, the
trial may be put off one term, at the instance of either party,
.ontinuanco
^^^^1^
no longer; and if found against such garnishee, he, she,
or they shall be subject to pay the plaintiff such sum as shall be so
fouud, and cost and the Court shall order judgment to be enJudgment
gRISshee.^ tered thereupon against such garnishee as against the original debtor
Attachment Provided, that such Justice of the Peace shall, before granting such
^^^^
attachment, take bond and security of the party to whom the same
may be granted, in double the sum sworn to by the attaching creditP'j'^isoy re-

^''"

;

;

;

;

:

*'

*As to making parties, see ** Attachment and Garnishment," sec. 9.
fGarnishment may issue in all cases. See Acts of 1822, 1823, 1830,
Attachment and Garnishment," sees. 22, 28, 38, 43, 58.

1834:

and 1811>
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Proceedings on Attachment.

payable to the defendant, for satisfying and paying all costs and JJ^fo^^'^
or happen to the defendant, in
case the plaintiff suing out such attachment should discontinue or
be cast in his, her, or their suit which bond shall be returned to the
Court to which such attachment may be returnable and such attachment shall be tried at or before the second Justices' Court after ^^S^be'
and the party entitled tried,
the one to which it may be made returnable
and Attachment
to such costs and damages, may bring suit and recover thereon
every attachment issued without such bond being taken, or where no erTbie.'^^'^^*"
bond shall be retiu'ned to the Court with the attachment, the said at- in-eguiar attachment is hereby declared to be illegal, and shall be dismissed with v'Sd!"*'"
Provided always, that every attachment which may be issued
costs
as aforesaid, shall be attested by the Justice issuing the same, and ^ow attestshall be by the officer levying the same, publicly advertised at thenowadyerplace of holding the Courts in said distrrct, and at one or more public
places in the County, at least fifteen days previous to the Court to
which said attachment may be made returnable and if any attachment shall be issued within fifteen days of the next Court, such attachment shall be returnable to the succeeding Court, and shall be
tried as heretofore directed.
And ail goods and chattels, lands and
®p®^^*
tenements, attached, shall be repleviable by the defendant's giving
bond, with good and sufficient security, to the officer levying the
same, which bond he is hereby empowered to take, compelling the [Jj^^J^boud! "'^
defendant to appear at the Court to which such attachment may be
made returnable, and to abide by and perform the order of such
Court Provided nevertheless, that all ffoods and effects attached and Penshabi?
arricles may
11
k
not replevied, agreeable to the provisions oi this Act, wnere the be sold.
same shall be of a perishable nature, the said Justice or Justices of
the Peace shall, on motion of the plaintiff, his, her or their attorney
or agent, order a sale of the same
and the proceeds of such sale
shall be paid into said Court, and by them applied to the discharge of

or,

damages which may be incurred by,
;

;

;

:

:

;

:

1-1

•

1

t-

^

•

1

1

;

the plaintiff 's demand, if established, and costs and the balance, if
any, returned to the defendant or his attorney: Frovldcd neverthe^^^'''^ '^^
less, that all sales of perishable property under attachment, shall un.dergo the same formalities of other Constable's sales under execations
and whenever any attachment shall 'be returned served in the-'^'^smentoflt
hands of a third person, it shall be lawful, on his or her appearance of a gamand examination, in the manner hereinafter directed, to enter up^*^'^^'
judgment as against the original debtor, and award execution for the
money due by him or her to the absent debtor, and against such Sh,^'^^^'^'
property or effects as may be in his or her hands or keeping, belonging to such absent debtor, or so much thereof as will be of value
sufficient to satisfy the judgment or judgments and costs.
And all on'Jhe^^IocL
;

;

such goods and chattels, levied on as aforesaid, and not replevied, attached;
shall, after the plaintiff has established his demands, be by order of
the Court sold and disposed of, for and towards satisfying the plain- where they
tiff's judgment, in like manner as if the same had been taken under cieVt^or the
execution and where the property so attached and sold as afore'*^"
said, should prove insufficient to satisfy the debt and cost, or where

SKay

:

'''

the same
Q-i

Jj^f

shall be of the nature of real estate,
'

then and in that case,
'

execution
shall go lot

>
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Parties'

^^^«

^'^fieS^

it

brlued'fS
and applied

— Sct-oif— Claims — Bail—Witnesses.

be the duty of said Justice to issue execution or executions,

shall

judgment and cost, or so much thereof as remaius unsatisfied. And when any person, as garnishee, returns
debts due to the absent debtor, the Court shall order the same to be

amount of

for the
iied by'gar-

oath

said

whou rocovered,

g^jig^ {q^^ ' ^ii([

the order of the Court.
In all cascs brought before any Justice's Court, the
9. Sec. V.
Evidence.
best evidence the nature of the case will admit of,, shall be required
Oath of the uor shall any person, plaintiff or defendant, be permitted to prove
parties.
j_^-^ ^^, j^^^ accouut, by his or her
own oath, without first making
oath in writing, that he or she hath no other evidence whereby to
establish the same that is in his or her power to procure,^ and in all
Set-off.
cases of mutual debts and sets-off, the said Justice or Justices may
enter up judgment for the defendant, where it shall satisfactorily
Continuance appear that there is a balance due him or her
and on good cause be."^,
..
of causes.
,,
may postpone
ijig shown on oath by eitiier party, the said Justices
Claims of
the trial three terms, and no longer; and where an execution is levprcperty.
^^,| ^^ property claimed by any person not a party to said execution,
it shall be the duty of the Constable to postpone the sale of such
A ''davit of property, and make return thereof to the first Court in said district:
Frovided, the person putting in such claim shall [first make oath in
writing, that said property is not liable to said execution,! and shall
Bond.
also] give bond emd security in double the amount of such execution, which bond the Constable is hereby authorized to take, payable to the plaintiff" in execution, with condition to pay all costs and
damages which he or she may sustain, in case it should appear such
claim was frivolous and intended for delay only, recoverable in any
Trial of the
Court having co^uizaiice thereof audit shall be the duty of the
Claim.
said Court to cause the right of property to be tried at the next term
by five Jurors, to be drawn and inipanneled in like manner as appeals/ and on eood cause bein^- sliov/non oath, the Court may pcstOneccntin- ^
r
i
uance.
poiio the trial ior one term, and no longer.
Bail.
The said Justices shall have power a.nd authority
10. Sec. YI.
to hold to bail for debts Vv^i'thin their jurisdiction, under such restrictions and regulations as prevail in the Superior and Inferior
by the court.

'

subject to
-^

;

:

,

.

-.

J-

.

:

I

•

£>

.

,

.

^

i

Courts.
Witnesses.

I

Ally Justico of the Peace may issue summonses
Sec. YII.
for witnesses resident within the County in any case to be tried before
him, which shall be served five days before the day of trial and such
witnosscs sliall bo, subiect to a fine not exceedino^ ^10 for default,
at the discretion of said Justice, and moreover be liable to the party
grieved by action in any Court having jurisdiction of the same, for
any damages he m^ay sustain by such default, v/ho may issue execution for the amount of said fine
Provided, sufficient ex:cuse shall
j^q^ ]jq niadc at or before the next Court day
Provided also, that
all witnesses duly summoned, and attending said Court, wiio may
reside out of the district where such Court may be held, shall re-

H.

;

Defaulting

:

compensa-

:

liG^iiea.

*See sec. 52, as to proof of set- oil. As to affidavit of iion-rGslclcnt |)laliitifr, sec Act
of 1827, sec. 39.
tOath. changed and may be made by agent, sec. 30. As to claims to property attached, see " Attachm.erLt, " &c. sec. 5. As to land and negroes attached, sec. 31.
(1 )

If

Jury

are ST,^xrn to special Jury oath in Superior Courts,

no

error.

8

Ga. 49.

•
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ceive seventy-five cents per day for their attendance ;* and provided
be taxed in the bill of cost the expense of
more than two witnesses to prove the same fact and it shall be the sm

also, that there shall not

;

diity of all persons

summoned

as aforesaid, to attend

from time

to

twowft-

point,

time until the cause shall be determined, or they be otherwise discharged hj tlie Court and all fines shall be paid into the hands of Fines,
the Inferior Court for the use of the County and when any witness resides out of the County, whose evidence may be material for rre?,7iow^ta.
either party in any cause pending in the said Justice's Court, it shall ^"^^ ^"t.
and may be laAvful for the party wishing to obtain such testimony to
obtain a commission from the Justice issuing the summons, first giving the adverse party, his agent or attorney, five days' notice, accompanied with a copy ot the interrogatories intended to be exhibited,
which commission shall be directed to any tv/o or more freeholders,
one of whom shall be .a Justice of the Peace, to examine on oath,
and such examination. How returnall and every such witness )or witnesses
when so taken, shall be sealed up by the commissioners, and direct- ^^•
ed to the Magistrate by whom it Y\^as issued, and on returning the
same shall swearf that it has undergone no alteration from the time
of his receiving it of the commissioners and the commission and
interrogatories so issued, executed and returned, shall be read on the
;

;

;

;

the instance of either party.
The method of drawing Jurors for the trial of ap12. Sec. YIII.
peals and all other cases in Justices' Courts in each district, shall
The Justice or Justices residing in each Captain's
be as follows
trial at

juries,

how

^""^^ ^^^'^'"

:

conjunction with commanding oliicers of said district, shall, once in every two years, procure or make out a list of
all persons liable to serve as Jurors in the Superior Courts, who may
be residents in their respective districts, and shall write the name of
every person so liable on a separate piece of paper, which shall
be deposited in a box in an apartment marked No. 1., and shall draw
therefrom not less than five nor more than seven of the names, so
before deposited, from time to time, to try the causes so depending
before them, which names so drawn shall be entered in a book by
tlie Justice presiding at the drawing thereof, and shall be deposited
in an apartment of said box, marked No. 2
and after all the names
are drawn from. No. 1, they shall comm.ence drawing from No. 2, and
Provided, that no Justice shall presume to draw Proviso.
so on alternately
any Jury, but on a Court day, and in public, and by a person not interested in any suit to be tried by said Jury
and any person so Defaulting
drawn and summoned by a Constable five days before Court, neg- {JJ^'J^ ^° ^^
lecting to appear, shall be fined by the Justice or Justices in a sum
not exceeding three dollars, unless such Juror shall show suiiicient
cause of excuse on oath at the next term and in all cases of deficiency of Jurors, the Constable, by^the direction of the Justices, shall
fill and complete such Jury from the bystanders: Prodded there shall
not be less than three of the original pannel on such. Jury and they Tales men
shall for every verdict by them given in be entitled to twenty-five cents j^ry f^^
district,

in

;

:

;

;

;

* Otherwise nothing.
See " Fees," sec. 33;
JThat the person delivering in the deposition shall make
the meaning of the Statute.

this oath,

is

undoubtedly
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Oath

— Discretion as to cost

by the party in whose favor such verdict may be given,
be taxed in the bill of costs.
^^' Sec. IX.
The oatli to be administered to the Jury on the
trial of appeals, also for the trial of the right of property, and on a
" You shall
traverse trial in Justices' Courts, shall be as follows
"vvell and truly try the cause now
pending between A B, plaintiff,
and C D, defendant, and a true verdict give according to equity,
and the opinion you entertain of the evidence produced to you,
to the best of your skill and knowledge, without favor or affection
to either party, provided the case is not withdrawn
so help you
to be paid

and

Oath of the
j"^-

to

:

;

God."
crenon'L^b
c<.sts in

wa

crim-

cd^e=,.

"^"^herc any person or persons, charged with any
^^^' ^*
and brought before a Justice or Justices of the Peace, shall
^^ discharged for want of sufficient cause of commitment, the Justice

^^"

offence,

or Justices

may,

in his

or their

discretion, discharge the party

with

be paid by the prosecutor.
Sec. XI.
No pcrsou shall be permitted, in aiay trial in said
aJTiiedimt^^'J^^stices' Court, to deny his bond, note, or bill, for money or other
on o:ith in
thing, unless such person shah first make oath in writins: to the truth
„
^, .,
of such denial.
lu casc auy pcrsou or pcrsous, after being sum1^- ^EC. XII.
Persons re^^"
i^^o^^^d to answer any complaint for debt, before any Justice of the
foS or'
Peace, shall, before the sitting of such Court, remove out of the district, such Justice may nevertheless give judgment against him, her,
after judgor thcui
and if any person shall after judgment of sucii Court remove
*"*^^'^*
out of the district or County before satisfaction made, such Justice
may, in either case, issue execution against such person or persons, which execution being backed by any Justice of the County
where such person or persons, or his, her, or their property may be
found, may be levied by any lawful Constable of said County.
Ten days re17. Sec. XIII.
If auy persou or persons shall live or reside withdays, the same shall
jirfsdicfimr in any County or district for the space often
constitute a sufficient residence so as to authorize the Justices of
said County or district to proceed against him, her, or them, before
any company district Court, as hereinbefore pointed out for all debts
within their jurisdiction.*
Where thej-e
ig. Sec. XIY
Ill
casc tlicrc be no Justice of the Peace rests no justu-e, .11 /'ir*
any adjoin- idcut ui auy Captaui's district, then it shall and may be lawful for
n"n ll^t!^^ a Justice, in any adjoining district, to proceed in like manner as if the
and all cases in which a
ji?tkei.?a defendant was an inhabitant of his district
J^^sticc of the Pcacc may be a party, shall be tried in the nearest JuscaSe' shall
be tried in
tices' Court to the residence of the defendant in said County, and
the Court
,-ii
-i
neare,.! to
HOt withiu the district ill wliicli lie may reside.
19. Sec. XV.
Tlic Justiccs of thc Peacc of the respective Counjjfstic^esmay
aud
^^^^
shall
bc,
they
are hereby declared to be liable to prosecution
forniliprlccice in office,
and trial, by indictment, for mal-practice in office and it shall be the
duty of the Attorney or Solicitor General, on complaint made to
them, or either of them, on oath, by any person or persons, to frame
and prefer a bill of indictment to the Grand Jar}^ of the County in
which the Justice or Justices complained of may reside, containing
cost, or direct the cost to

Bonds,notes,

15.

;

.

I'lni
;

.,.,,...

^

;

*I3ut see Act of 1818, sec. 32, as to_itiiierant"per6ons.
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the merits of the complaitit specially set forth which indictment, if
found by the Grand Jury, after hearing the evidence and the parties,
shall be tried by a Petit Jury
and if convicted on such indictment,
the judgment of the Court may extend to fine and removal from office, or either, at discretion.
[See Penal Laws, sec. 192.]
;

;

XVI.
any
execution
on
20. Sec.

When

it

shall appear

by

or executions, that the

the return of a Constable* The surety

same has been paid by

aexecuUon^*

security or securities, it shall be the duty of the Justice or Justices to JlJ^^JJ^^JJi
make an entry thereof in their docket book, and such security or se-of^^curities shall have the use and control of said executioner executions
for the purpose of remunerating him, her, or themselves out of their
principal, although such execution may have been levied and property sold to satisfy the same.
21. Sec. XVII.
It shall be the duty of Constables to advertise constabiee'
all intended sales at two or more of the most public places in their be'advSti*^
proper district, and at one or more of the most public places in the ^^'
County,! at leist fifteen days before any sale, and shall give a full
and clear description of the property to be sold and all Constables'
sales shall be at the place of holding Justices' Courts in the several held,
company districts, and on a Court day, and that between the hours Hours nf sale
of ten and three o'clock. J
22. Sec. XVIII.
No Constable shall be authorized to levy on Real estate
any negro or negroes, or real estate, unless there is no other person- ^"ot tTbT*
levied on
al estate to be found sufficient to satisfy the debt,^^
^ and then and in where a tuithat case, they are hereby
authorized to levy on the same wherever ficiency of
'
Other persott,
1
T
1
T
ji
to be found, and deliver over the execution or executions to the aity can b©
Sheriff of the County, with a return of the property levied on, who^'*^"^*
shall proceed to sell the same, with such formalities as are prescribed
for the sale of real estates.^
.

;

-

.

,

'

•

t

1

23. Sec XIX.
All judgments which may be obtained in, and Jud?mentfl,
executions issued from any Justices' Court after the passing of this theVoperly,
Act, shall bear equal dignity with judgments obtained in and executions issued from the Superior or Inferior Courts, and shall bind all
the property of the defendant from the date of the said judgment
and also all the property of his, her, or their securities from the time fendant.
of their entering theuiselves as such until the same shall be satisfied, turtxl^
24. Sec. XX.
reasonable compensation shall be allowed to Genstabie*
Constables, for carrying property levied on to the place of sale, when peiisated
there appears an absolute necessity for so doing, to be adjudged of by propeTty"to
the Justice or Justices resident in said district.
saLf'^^^^^
^fcon25.
Sec XXI. It shall be the duty^ of the Constables of the i^"fy
Stables in
;

A

^

*0r on trial, sec. 31. See farther,
XXI. Sureties and Indorsers," sec.
'•

as to rights of sui-eties, title

«*

Judiciary," Article

4-30.

tAltered by Act of 1842, sec. 48.
:JFour o'clock, see '-Judiciary," Art. III. "Action," sec. 177.
^Defendant may point them out; see Act of 1842, sec. 47 As to levies on
see Judiciary," sec. 180.
(1.)

to

Such entry must be

make

3 Kdli/,

land and sale under
(2.)

The

it

stock,

on the Ji.fa.fox that defendant pointed out the property)
The entry may be made by the officer at any time,
It will be presumed, where the paper is lost and a levy on
222.
has been made. 6 Ga. 188.

a sale vahd. 3 Kelly, 222.

nunc pro tunc,

bank

Sheriff is lawfully seized of such land

and negroes.

7 Ga. 264.

vices,

(fcc.
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Liabilities

— Fees.

several districts to levy all executions put into their hands agreeably

and

to the tenor thereof,

with

all

summonses

to

make due

or warrants,

to

returns of the

the Court to

same together

v^^hich

they

may

made returnable and if any Constable shall fail to execute and
make returns, or pay to or account witii any person for Vviiom he
may have received money on any execution, within ten days after

Their iiabiii-];)^

;

ty for mis-

'

By

•'

,

conduct,

appiica-

ticeoftiie

Peace

'

reccption thereof, the person so injured as aforesaid, may
upou
application
to auv Justlcc Avithin the district where said Conx
± x
stable may reside (and in case there should be no Justice in said district, then an application to a Justice in any adjacent district) whose
dut3^ it shall be to grant a warrant to such applicant against such
Constable, and such Justice shall, upon proof thereof, award judgment and execution for tlie same and all cost against such Constable,
and also line him for such abuse in a sum not exceeding ten per cent.
on the amount so withheld and in case of neglect or refusal to serve
and return any warrant or summons as aforesaid, may fine the Constable so offending, in a sum not exceeding the amount of the debt
due by the defendant; and ail Constables shall moreover be subject
the

;

Byprosecu-

suJ.coS?.

to

be prorecuted and tried formal-practice in

as herein pointed out for

office, in like

Peace,

Justices of the

and

liable

manner
to like

pains and penalties.
26. Sec. XXII.
From and after the passing of this Act, Justices of the Peace and Constables throughout this State, shall receive
the following fees for the services hereinafter mentioned, and no

Fees.

•

more.
justices' or

in^«rimiS
cases.

the peace fees

in cebiixal cases.*

for making out a v\^ar25 cents
rant, 25 cents
for making out a commitment, 25 cents for making
out recognizance and returning the same to Court, 25 centt. for

^o^' affidavit to obtain a warrant,

;

;

;

:

each subpoena for witnesses, 12 1-2 cents.
IN CIVIL CASES.f

^ warrant or summons, 25 cents for each cause tried by said
25 cents for affidavit to obtain an attachment or to hold to
bail and taking the bond, 50 cents
for each execution, ca.. sa. or attachment, 25 cents for taking interrogatories and certifying the
same, one dollar for drawing Jury and making out venire, 25 cents;
for each cause tried by said Jury, 25 cents
for each affidavit Vv^here
there is no cause pending, 25 cents.
-f^^^

cLSr*

;

Justice,

:

;

;

:

;

•

CONSTABLES T^^
FEES IN CIVIL
.'

ofaconstaDie in ClVil

cases

CASES..!

For sci'ving a warrant, summons, or subpcEna, 25 cents; for each
additional copy, 2o cents for attending each trial in a Justices' Court
25 cents for summoning a Jury, 50 cents for each cause tried by
said Jury, 25 cents
for levying and advertising an attachment, 25

TT--irv-

r'

:

;

;

:

2-5 per cent, by Act of IS 19; see " Fees," sec. 35.
possessory warrants, see •' Pees," sec. 39.
jSee farther as to Constables fees, title " Fees," sec. 21.

*A11 to be increased

fOn

'
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cents for levying a ca. sa. or execution and advertising, 25 cents
for carrying a negro to
carr3dng a prisoner to jail, per mile 4 cents
and from jail when under execution, per mile 4 cents for keeping a
for each head
horse, mare, mule, ass, or ox, per day, 12 1-2 cents
;

;

;

;

;

day 3 cents for each head of sheep, goats, or hogs
and shall moreover be entitled to five per centum on
the amount of sales made by him under execution.
27. Sec. XXIII.
In future any person or persons who may in- ^^^Jf^^^^^^^y
stitute any suit or suits in any Justice's Court, shall be at liberty too^^tiie paysettle or withdraw the same at any time, on payment oi the cost
which may have already accrued. And in all cases where execution if the defenor executions may issue and being returned with an entry of service vcniVtiir"
thereon, no propert]/' to be found whereon to levy, the plaintiff is filfhrJfor'^
hereby liable and bound for the cost, and that on refusal to pay the ^0^^^of neat

cattle, per

per day 2 cents

;

;

same, execution

may

issue

for

amount against the

said

See Roads, Ferries, and Bridges,

sec.

the

said

plaintiff.*

XXiy.

Sec.

[Repealed.

17, 29.]

XX Y.

be lawful for any

of the y^^'^^e
Justices or
County to serve any warrant or summons wherein any Justice of constables
^^^ ^^^ ^^'^
the Peace or Constable may be a party, and to summon any witnesses and to serve any bail warrant or attachment, and to make due
return thereof to the Court to Vvdiich the same may be made returnable
and where it may so happen that there is no Constable in the constai!ie in
district, it shall and may be lawful for any Constable in the County any fnth'e^^'
"^^y
to act in the said district, in all respects as if such Constable had
^^J^^^^^^^
been appointed for said district.
[Appointment of Constables by i^w^ Magistrates.
Sec. XXVI.
28. Sec.

It shall

Constable

•'

,

;

See '-County Oflicers,"
29.

Sec XXVII.

tricts shall

sec. 11.]

The

Justices of the Peace of the several dis-

have power during the

sitting of their respective

Courts,

any person or persons for contempt of said Courts,
be adjudged of by the said Justice or Justices, in any sum not

to fine or imprison
to

Justices

may

contemptJ'ia

*^""

^'"^^*

exceeding .§2, or imprisonment for a term not exceeding tv/o days
for each offence, which said fine w'hen collected, shall be paid over
intq the hands of the Inferior Court for County purposes.
Sec. XXVIII.
[Repeals all conflicting laws.]

Act of Novemher 23, 1814.

Vol. III. 382.

30.
So much of the Vth section of the above recited [the fore- claimant,
going] Act as requires persons claiming property under execution, &c.make
not a party to such execution, to make oath that such property iSgr^ J^^ffhe^'
not liable to such execution, be and the same is hereby repealed. "^^^^^^^ ^'^
And in all cases of executions from any Justices' Courts in this
State, levied on property claimed by any person not a party to such
execution, such person shall make oath that such property levied
on is his, her, or their right and property, or his, her, or their property as attorney, agent, guardian, executor, or administrator, as the case
Justice

may

require non-resident to deposit the costs.

See

sec, 33.
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knowledge and belief, and
moreover give security in terms of the said Vth section.

be, to the best of his, her, or their

shall

Act supplementary to the Act of Uth Deceinher, 1811.
[See
sec. 5th of this title.]—Approved Dec. 12, 1816.
Vol. Ill 384.

An

On

proot of

In

31.

cases in Justices' Courts,

all

ligors or promisors, if

any one

commenced

more of them

against joint

make

ol>-

appear
satisfaction
the
th^
of
Court,
that
he,
she,
or
they
signed
t^
said obSon^to^go
ligation as a security, or securities only, it shall be the duty of the
BuSrVs
such, ~
Justice to enter up judgment against him, her, or them, as such, and
award execution in the same manner, which when satisfied by such
who shall security, or out of their property, he, she, or they shall have the conbenefit of it trol and benefit of said execution, for the purpose
of remunerating
him,
or
themselves,
out
of
her,
their
principal
in
the
same manner as
pmidpVi,^ on
Provided^ jti%^^ ^^^Y ^^-d been security on the stay of execution
thereof
ment and execution shall be against the principal also.
judgment

An Act to

shall

it

extend the poweis of Sheriffs and Constables in certain cases.
Approved Dec. 19, 1818. Vol. IIL 168.

["Judiciary," sec. 87.]
It shall be lawful for any Constable, and he i's
hcrcby required, in all cases where a bail or criminal process is plac^^ ^^ l^i^ hands, and the person against whom the same may be, is
moving about from one district to another, to serve the said process
in any district within the County in which he may be Constable.
Sec. III.
[''County Officers," sec. 28.]

Sec.

iti'neran?

tdaTnthe
County.

Act

to

I.

Sec.

32.

Constable

may

II.

amend

tices

Justices

or

33.

the Judiciary Act of this State, so

of the Peace.

all

piaintiffsto

9,

far as respects Jus^
Vol. IIL 386.

1819.

and may be
and every Justice of the Peace in this State, on applinoii-resideiit of the County or State, for any civil pro-

From and

3'^® j""*"- lawful for

—Approved Dec.

after the passage of this Act,

shall

it

catiou of aiiv
*
uCDOSlt or SGcure the cost, cess, to require said non-residents to deposit the cost, or give sufficient security for the same, any law. usage, or custom to the contra•'

'

J.

ry notwithstanding.

An
The

practice

coum 'shall
be uniform.
First term.

Act

regulate and establish an uniform practice in
Cowr^s.—ApprovedDec. 9, 1819. Vol. III. 386.

to

Justices*

Fi'om and after the first day of January next, theproJustices' Courts shall be uniform throughout the
the
ceedings in
34. Sec.

I.

gtatC.
:

35. Sec.

The first term shall be deemed and considered as
term, when the case shall be docketed on what shall
II.

the

be
appearance
called the appearance docket, and on the defendant failing to appear,

—

JUSTICES OF
«

•
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llules vs. J. P.

and Constable

— Open accounts.

be entered by default as in the Superior Court, and
at the second term, unless there is a sufficient showing, judgment
shall be entered up
Provided nevertheless, the party or parties shall
entitled
to
an
appeal
agreeably to the Judiciary law now in force
be

judgment

•

'

shall

^^'^""^^*^*'"*-

Proviso.

:

in this State.

Sec. III.
All Justices of the Peace shall have power, in all -^^^y s'^'® ^
^,
liidgment for
^
cases of debt or liquidated demand, to give judgment lor any sum "$30 exriu'"
not exceeding $30, exclusive of interest and cost.
terLt.
36.

.

An

Act more effectually to compel Justices oj the Peace and Constables to pay over moneys received or collected by them in their official capacities.
Approved Dec. 22, 1820. Vol. lY. 203.

—

Justices of the Peace shall be so far considered officers

37.

the Superior Court, as to be subject to be ruled

ofMaybcrui-

under similar regu-

Inp^court^

any other officer of coUectei
neglect to pay over any mon-

lations as are customarily pursued in relation to

when they shall refuse or
eys which they may have received or
said Court,

collected in their official

ca-

pacity.*^
38. Sec. II.
Constables shall be subject to be ruled by their re- cp„„_^tj,p^
spective Justices' Courts, and compelled
to o
ffive an account of their may be mPd
r
^ jjjg Jusactings and doings, or pay over moneys which they may have re- tke.
y

.

ceived or collected in their official capacity, under the same regulations as are pursued in the Superior Court, in relation to officers of
said Court.

An

Act to provide a more easy and convenient mode of proving open
accounts, so as to make tJiem evidence in Justices^ Courts.
Approved 26th Dec. 1827. Vol. IV. 221.

—

now

pursued by the different Justices'
Courts in this State, of requiring open accounts to be proven in open Preamtte.
Court in order to make them evidence, is found in many instances to
be highly inconvenient for remedy whereof.
Be it enacted, That from and immediately after the passage of
this Act, in any suit which may be instituted in a Justice's Court '^p*'" '^r*
counts
within this State, upon an open account against any party who may Jn-^tice'.*
have removed without the jurisdictional hmits of the County in the county
which such account was contracted, or who may reside without the "JJlTbj'^alffi^
County in which the account was contracted, the said account may *^'^^"'
be proven by a written affidavit before any officer authorized to administer an oath and when so proven, shall be received in evidence
upon the trial of said suit, as though the same had been proven in open
Court Provided however, that if the defendant will make an affida-

Whereas, the practice

39.

;

^

-^

•'

III

;

;

Proviso.

Amended.
<'

See Act qf 1839,

Judiciary," Art
(1

.)

May be

384.

82

XVII- "

ruled for

sec. 43.
20 per cent, damages for refusal to
Officers of Court," sees. 380, 384.

money paid on

notes in

liis

pay

oyer,

hands before judgment. 5 Ga. Rep,
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writing, denying the justice

ill

and

whole or any
not give judgment for

fairness of the

part of the said account, the said Court shall

thereof as may bs so traversed or controverted, unless supported by other proof.
g^^^ jT_
Ah laws and parts of laws militatina;o a^^ainst
this Act,
o

much

so

Mp'.^^vmg
clause.

j

J-

are

hereby repealed.

An Act to make

Constables elective by the j}cople, and the mode of
taking their bonds, and to point out their duty in certain cases.
Approved December 22, 1829. Yol. IV. 407.

Must receipt
lor nous and
account

fc.r

leaed.

—

Secs. I. II. and III.
[See County Officers, sec. 55.]
40, Seg. lY. Wheucver uotes for collectLOU shall be placed iu the
r
hauds of tlic Constablc, it shall be his duty to grant receipts for the
same, and pay over the amount when collected to the plaintiif, or his,
her, or their agent or attorney, unless there should be conflicting
claims, it shall then be the duty of the Constable to report the same
to the next Justice's Court of said district, subject to the order of said
Court.
Sec. Y. All laws and parts of laws militating against this Act are

hereby repealed.

An

Act for the recovery of costs in Justices^ Courts in certain cases.
Approved Dec. 26, 1831. Pam. 140.
Sec.

41.

I.

From and

after the passage of this Act, in all

cases

up by writ of certiorari^ from a Justice's Court, to the Supeand the said certiorari shall be sustained by the said Court,
and the proceedings in the Court below set aside, without, further
order
and in all cases carried up in like manner from a Justice's
Certiorari— Court to the Superior Court as aforesaid, and the writ of certiorari
onibie
cor- shall be sustaiucd, and anew trial ordered, the plaintiff in certiorari,
carried

rior Court,

;

if

tSSS.'*^"^

pi'ovided he finally succeeds in his cause, shall recover of the defend-

ant all cost that he or she may have been compelled to pay and lay
out before a certiorari could be granted.
Execution to
42. Sec. II.
It shall be the duty of the Justices of the Peace in
^'^
all
such
cases,
as
mentioned in the foregoing section, to issue exare
c^sS
ecution in the name of the prevailing part)^, for all costs that may

have accrued in the said case.
Sec III. All laws and parts of laws militating against
hereby repealed.

this Act, are

An

Act to amend an Act more effectiially to compel JitsHces of the Peace
and Constables to pay over moneys received or collected by them, in
their official capacity, passed 22d Dec. 1820.
Assented to 21st
Decernber, 1839.
Pam. 140.

—

43.

Sec.

I.

Be

it

enacted,

That the

Justices of the

Peace

shall

* As to mode of carrying up a case by certiorari, see "Judiciary," Art. V. " Certiorari,
&c." sec. 238.
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be so far considered officers of the Superior Court as to be subject to •'•,^-,"'=^>'?^'
be ruled under similar regulations as are customarily pursued in rela- ^r officeiv,
tion to any other oilicer of said Court, when they shall refuse or
neglect to pay over any moneys which they may have received or
Frovidcd, that in case the rule
cannot be served upon the Justice or Justices during the term of the
Superior Court at which the rule is granted, that it may be lawful to
serve the same during the vacation, and be held and considered returnable to the next term of said Court, any lav/ to the contrary notwithstanding.
collected, in their official capacity

;

andsorved

An

Act to authorize Constahles of this State to serve j^rocesses, and
to perform, other acts j^ertahiing to their office, in any district, in cerAssented to 22d December, 1840.
tain cases therein specijied.

—

Pam.

54.

Sec.

44.

Be

I.

That from and

day of in ens; of
or suits are commenced in any Snstaw"
against* any joint obligors or!",oL7nsid-

enacted^

it

January next, in

after the first

all cases vvdiere suit
of tiie Justices' Courts of this State,
promisors, it shall be lawful for the Constable of the district in
I
such suit or suits are commenced, to serve all processes on all
parties, and do ah other legal acts which may be required of
in the progress of such suit or suits in any district or districts
'

County
Sec.

laws

An

which such

in

And

II.

be

it

to

and the same are hereby repealed.

authorize Constahles

Sec.

this Act,

it

Be

I.

it

them,
in the

ma^r be commenced.
further enacted, That all laws and parts of

the sitting of the Court
sented to Nov. 24, 1841.
45.

of the

suit or suits

to the contrary be,

Act

["- ^;V\^.'\
the dietnet

Vv^hich

to

serve

to

ivhich

Pam.

enacted,
^

tli.eij

summons nine days before
are made returnable.
As-

—

144.

That from and

after

shall be lawful tor the Constables in this

^"'"7'''"-"'
the passasre
of may
o
lie sorvState to serve "'" '}»y^
1

^'<^-

summons to them directed, nine days before the sitting of the
Court to which they are made returnable Provided, the same shall
have been issued and bear date ten days previous to the sitting of the
Court to which they are made returnable any law, usage or custom
all

:

;

to the contrary notwithstanding.

An

Act

his,

46.

to

require all endorsers

her or their
Sec.

Be

I.

this Act, that

district.

in.

all

it

to sue the principal in
Dec. 10, 1841.
Pam. 139.

\^endorsees^^

—Assented

to

That from and after the passage of fir'tsHlvlor
where any person or persons shall endorse

enacted,

cases

g.'^^/jj.'il'ij"'^'^

a note or notes,
ser,

where the

it

shall not be lawful for the endorsee to sue the endor- maker,

principal

and endorser

same County, withtheir district
Provided

live in the

out first sueing the principal in his, her or
always^ that nothing in this Act shall prevent the endorser being
:

\

•^
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sale.

sued in the same action and the same district with the maker
provided, that this Act shall only apply to Justices' Courts.

An

;

and

autho?'ize defendants in Execution to point out any property belonging: to them in their possession.
Assented to Dec. 27,

Act

to

defendant

—

Pam.'So.

1842.

Sec.

47.

Be

I.

it

enacted,

That from and

after

the passage of

point
ou: land or

this Act, the defendants in executions arising injustices' Courts, shall

negroes.

have the right

uriay

land or neProvided, however, nothing shall so be construed in this Act, to restrain the officer from levying such execution on a sufficient amount of property to satisfy th-e
same.
Sec. II.
All laws and parts of laws militating against this Act,
be and the same are hereby repealed.
to point out to the lev^ying officer, either

groes, in the possession of the defendant

An

Act

Act

to alter,

e7ititJed,

repeal

an Act

:

and amend so much of the 21.s^ section of an
alter and amend the several Judiciary Acts

to

noio in force in this State, so far as relates to Justices^ Courts, approv-

ed December lAfh, 1811, wJdcfi requires Constables to advertise all
intended sttles, nt one or more of the most public places in tlie County,
Assented to Dec. 27, 1842. Pam. 55.
Advfiftise-

r«eHt of
Constables'

48.

Sec.

this Act, so

I.
Be it enacted, That from and after the passage of
much of the above recited Act as requires Constables to

sales.

intended sales at one or more of the most public places
and the same is hereby repealed
and in lien
thereof, that hei-eafter it shall be the duty of the Constables of this
State, to advertise all intended sales, by them to be made, at three
or more of the most public places in their proper districts.*
Sec. II.
All laws and parts of laws militating against this Act,

advertise

all

in the County, be

:

be and the same are hereby repealed.

An

Act

to

declare

and maJce certain

to the jurisdiction oj

to

Dec. 26, 1842.

tlie

Laio of tltis State in relation
Assented

Justicas^ Coia^ts, in certain cases.

Pam.

—

113.

has been of late, held and considered in some parts of
Act of 1811, relating to Justices' Courts, and'
authorizing Justices of the Peace in certain cases, to give judgment
Whei^eas,

it

this State, that the

in several cases on the same day between the same parties, and in
favor of the same plaintiff; and when the aggregate amount of such
judgments exceeds the sum of thirty dollars, &c.; is contrary to
the Constitution of the State as it then existed, and is therefore of no
authority and whereas, it is right and proper, that the law in this
particular should be made certain according to its long construction
and understanding,
;

*For Acts authorizing Constables in certain cases to levy on property of Sheriff, see
"Judiciary," sec. 205.
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That in all cases when any several
bond, note, account or other agreement, (gaming debts excepted, ) umfer "$30
which in its original exceeded the sum of thirty dollars, but has beenSj^gamo
reduced by bond or bonds, note or notes, although of equal dates,
and payable at the same time, to a sum or sums, under or of thirty
dollars each, that then, and in every such case, it shall and may be lawful for any person or persons, who has or have in his, her or their
hands, any such note or notes, bond or bonds, or accounts as afore49. Sec.

Be

I.

it

therefore enacted^

^"""^"^^

thereon in the Justices' Court, as in other cases
and in such case the Justice or Justices are hereby authorized to
give judgment as in other cases, any opinion, usage, or construction
to the contrary notwithstanding.
said, to bring suit

;

i

An

Act

to

regulate Justices^ Courts in cases of
Pam. 160.
to Dec. 27, 1842.

Sec.

50.

Act, in

all

demand

I.

Be

it

enacted,

That from and

cases in the Justices'

Courts

or claims of the defendant

demand,

is

set-off's.

—Assented

after the passage of this setoff ai-

of this

State,

greater in amount,

where the
and exceed

be the duty of the Justices to allow
a set-oif, as is now by law allowed and pointed out, and gi\^e judg-f"rSndment against the plaintiff, in favor of the defendant: Provided, ^^^^ over Lm
the balance in favor of said defendant, does not exceed the sum of
thirty dollars, including both principal and interest.
51. Sec. II.
In all cases where the defendant's demands or claim if over $39
exceeds the sum of thirty dollars in balance, then it shall be the"*'**
duty of the Justices to enter a credit in favor of the plaintiff, for the
amount of his debt on the defendant's claim.
52. Sec. III. When the claim of the defendant is an open ac-<^p^naccountT
11
count, the Justices may allow such open account to be proven
Court Provided, that neither of the parties shall be allowed to prove Proviao.
their accounts, by their own oath, in any sum over thirty dollars.
Sec IY. All laws and parts of laws militating against this Act,
be and the same are hereby repealed.
the plaintiff

1

's

•

it

i

shall

1

1

m
•

:

i
[

[Statutes omitted as obsolete, repealed

Provincial Act of 1760,
Watk. 63; Act of 1789, Watk. 413; of 1797,
Vol. I. 287; of 1801, Yol. II. 17; 1842, (four months sessions.)
Pam. 68; 1843, Pam. 119.]
or

superseded.

>

i

i

i'

