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AETICLE

I.

GRANTS GENERALLY..
Section.

Section.

—how decided^

What is title.
And perfect title.

2320.
2321.

2328. Question, of law-

2329. Filing of papers.

2322. Origin in grant.

Form

2323.

2330. If original grant

2324. Errors in grants

may

be corrected.

2332.

How grants maybe
How impeached.

2325. Proceeding for this purpose.

2333.

2326. Effect of objections.

2334. Nothing taken

232*7.

§

Issue

—how formed and

2320. Title

erty

is

is

is lost.

2331. Effect of corrected grant.

of grants.

tried.

by

2335. Presumtion of a

set aside.

implication.

errant.

the means whereby a person's right to prop- what is

ti-

established.

§2321. One person may have the right of possession and And perfect
rt e
another the right of property. In the union of the two- consists
'

a perfect
§ 2322.

title.

The

title to all

lands in this State originates in grants

from the government, and since

its

independence from the State.

origin m,
§iant>
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Form

of

grants*.

1.

— Grants

Generally.

The form

of grants heretofore used in this State is
hereby established, and a substantial compliance with the same
§ 2323.

shall

be held

§ 2324.

Errors in

sufficient.

The

may be

following errors in the issuing and recording of

any error in the name or residence
of the grantee, or the location, or character, or boundary of the
land, or in any other matter or thing connected with the appli-

ieS>n*H. grants

corrected, viz

:

cation for, or issuing of the grant, or in recording or transcribing

the

names

of applicants for draws, or of fortunate drawers in

the several land lotteries, or any omission in any of the offices,
or on the part of any of the agents of the State, or any other

mistake in the recording thereof, or any other error whereby the
true grantee is deprived of, or jeoparded in his right.
Proceeding

pm "
pose.,

§ 2325. In all such cases the application must be
writing to the Governor, and evidence produced to

made in
him that

and time of the application has
been served upon every person who may be in any manner inand if no objection be filed, and satisterested in the question
factory evidence of the error or mistake be produced and submitted to writing, the Governor may pass an order requiring the
error to be corrected, and if necessary, a new grant to be issued
upon the first grant being delivered up to be cancelled.
§232G. If objections be filed, and it shall appear that such correc ti 011 w iH interfere with the vested rights of other bona fide
claimants, the Governor shall refuse to make such correction,
notice in writing of the nature

;

Effect of obrections.

but leave the parties to their judicial remedies,
issue-how

grmed

and

§ 2327. If the fact is doubtful as to the interference with the
vegte(j rights of others, the Governor may cause an issue to be

made, and to certify the same to the Superior Court of the county where the land lies, requiring the court to cause the same to
be tried before a special jury, and have their verdict certified to
him.
§ 2328. If the doubt arises

Question of

mv
d edded
a

ernor

may

certify the

same

upon

to the

a question of law, the Gov-

Judges of the Supreme Court,

and request their written opinion of the same to be returned to
him.
Filing of pa-

§2329. All the papers and evidence upon every such application shall be filed and preserved in the Executive office,
§ 2330. If the applicant for a corrected grant shall not be able

if original

to

produce the original grant to be cancelled, the Governor

may

.
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Generally.

issue the corrected grant, after advertising for six

months

at the

expense of the applicant, for any objection to be filed.
§2331. All corrected grants shall take effect from the time of Effect of correeled grants
i
the issue of the original grant, but shall not affect the vested
c-

Tin

rv»

and

rights of bona fide purchasers without notice,

all

corrected

grants shall bear upon their face a note of the correction made,

and the date of the Executive order under which it was made.
§ 2332. Grants issued by the State may be set aside by the How grants
may be set
Superior Court of the county where the land lies upon a writ of aside
scire facias, on the ground that the same were obtained by fraud
or willful misrepresentations by the grantee, or those in privity
with him, to the officersiof the State or on the ground of colluor of fraud, accision between the grantee and the said officers
dent or mistake by the officers known to the grantee.
§2333. Grants may be impeached before the courts where how imthey are void upon their face, or are issued without authority of
law, or against a prohibition in a statute, or for property to which
the State had no title. But mere irregularities in the proceedings to obtain them shall not be inquired into, nor can a mistake
in the name of the grantee be proved by parol.
§2334. A grantee of lands or a franchise takes nothing by im- Nothing ta,

.

.

:

;

.

plication,

but

presumption
§ 2335.

when

is

is

;

but every plication.

in favor of a grant.

Twenty years'

the same

courts to

confined to the terms of his charter

is

possession of land under a claim of right,

subject to entry

and grant,

presumj,-

shall authorize the grant

presume a grant.

AETICLE

II.

OF HEAD RIGHTS.
Section.

Section.

2336. Lands subject to head rights.

2343. Warrant.

233Y. Irregularities do not avoid, &c.

2344. His certificate

2338. Former acts continued.

2345. False return by surveyor.

if the

land is granted.

Duty of clerk.

2339. Inferior Court, &c.

2346.

2340. Application for warrant, &c.

2341. Grant

2341. Preference to

2348. Interest not subject to levy, &c.

2342. Caveat.

The

first filed.

—how obtained.

2349. Grants must be had in two years.

lands heretofore declared by law to be subject to ^t to
entry under the various acts granting head rights, shall so con- right8,
tinue without any further act extending the time.
§ 2336.

w

us
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§ 2337. All grants heretofore issued

Irregularities do not

avoid past

2.— Of Head

on warrants granted by-

land courts, professing to be constitnted under said acts, shall be

grants.

held valid and good, notwithstanding one or more Justices of
the Inferior Court may have constituted the land court, and not-

withstanding any other irregularity not the result

of,

or

amount-

ing to fraud.
Former acts
continued.

§2338. The several acts opening land courts in different counties, and all acts amendatory of the same, shall remain in force
after the adoption of this

Code

in the

same manner

were of force prior to such adoption, except so

same
changed by

as if the

far as

this article.
Court shall
be the land

The

§ 2339.

Inferior

stitute the

Inferior Court of each county shall hereafter con-

land court, and

all

the powers of the land court, are

court.

Application
for warrants

hereby transferred to said Inferior Court, to be exercised only
at a regular term thereof.
§ 2340. All applications for warrants shall be made in writing

—how made to

said court,

cant land for
least ten

and shall specify
which a warrant

as accurately as possible, the vais

sought, and written notice, at

days before the session of the court shall be served

the Sheriff or his

Deputy on the person

by

in possession, if any, and

on each owner of land adjoining the land alleged to be vacant,
If he is non-resident, that
if such owner resides in the county.
fact shall be returned by the officer, and the court shall adopt
such means as it deems proper to convey notice to him. The
record must show the names of the persons notified, and the
grant shall be valid against no other owner of adjacent lands.
Preference
§2341. All such applications shall be filed by the clerk as
to first filed
or person in received, and when two or more applications are filed for the
possession.
same land the first filed shall have the preference, unless one of
the applicants be in actual or constructive possession, in which
case he shall have the preference.
Caveat.
§2342. Any owner of the adjacent land or lands covered by
the application,

may

file

a caveat to the issuing a warrant, or to

the granting of the land, at any time before the certified plat of
the same
How

tried.

Warrant

is

transmitted to the

office

of the Secretary of State,

and such application and caveat shall be transmitted by said
court to the Superior Court of the county, to be there tried as
The final judgment of the Superior Court
other land cases.
shall be certified by its clerk back to the land court.
§ 2343. If no caveat is filed, or if filed is not sustained, the
said Inferior Court shall issue a warrant directed to the

County
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Eights.

view the land alleged to lie vacant,
and if upon due examination of the adjoining surveys he is
satisfied that the same is vacant, to make an accurate survey and Duty of
surveyor.
.
i
plat of the same and return the plat to the said court with his
official certificate as to its accuracy, the time of survey, and his
opinion that the same is vacant. Notice of the time of survey
Surveyor, requiring

to

,

shall

be given

to

all

,

.

.

-,

.

the owners of adjacent lands, resident

within the county, by the County Surveyor at least ten days
before the time appointed, and like notice of any delay or post-

ponement of the time.
§ 2344. If the County Surveyor
is not vacant, he shall certify the
warrant, with the
his opinion, the

fact to the court issuing thefandia

of the grantee or grantees, to

whom,

in

same has been granted, and return the warrant

The

to the court.

name

shall be satisfied that the land his certm-

applicant, if he sees proper,

may

take issue

Isgue there

upon such return, and such issue shall be transmitted to the on
Superior Court, in like manner as a caveat, to be there tried.
The Superior Court shall give notice, in the most practicable
manner to the owner or owners of the old grant or grants of the
pendency of such issue before the trial of the same. If the
issue is

found

-

for the applicant the survey shall proceed.

Any County

Surveyor who shall knowingly or with- False return
y wyeyw
out due precaution certify as vacant, land covered by a former
grant, shall be liable, with his sureties on his bond, to the owner
of such land for double the value of the same, at any time before
§ 2345.

'

the trial of the cause.
2346. It shall be the duty of the Clerk of the Inferior Court Duty of
c
to record accurately all such plats as shall be ordered to be sent
§

to the Secretary of State's office, to be granted.

§2347. When a survey of vacant land is returned by the Grant— how
County Surveyor, and no caveat is filed, or if filed, is not sus-°
tained, the court shall pass an order declaring the application
sustained and the report of the Surveyor confirmed, and direct

the plat of the survey, together with a certified copy of the
order, to be forwarded to the office of the Secretary of State,

by

whom

it

shall

applicant, or his

be recorded, and a grant to the land to the
assignee, shall be made and issued as in other

cases.
§

2348.

Though

subject to be

assigned, the

interest of the

applicant in the land surveyed shall not be subject to levy and
sale prior to the issuance of the grant.

29

Interest not

f^vyTndsaie
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two
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2.— Of Head Rights.

applied for in two years from the
J2349. If a grant is not
passing of the final order by the land court, the land shall be
considered vacant, and subject to re-survey under head rights.

AKTICLE

III.

OP LAND LOTTERIES.
Section.

Section.
2350.

Former

acts

Former

The

§ 2350.

lots.

several acts in reference to the various land lot-

continued.

teries, heretofore

now

2351. Reverted

acts continued.

authorized by this State, so far as the same are

in force, shall remain of the

same

effect

and validity

this Code was not adopted, except so far as the same

Eeverted

as if

may be

modified by the operation thereof.
§2351. All lands reverting to the State, under the operation

lots.

of these laws, and not yet disposed

of,

and

all

reserves

still

be-

longing to the State, shall remain the property of the State,
And all such, together
until further action by the Legislature.

with

and

all

ungranted lands,

now

not subject to grant under

set apart to

within the bounds of the State,

its

laws, are hereby pledged

and

be appropriated by the Legislature to the cause of

education in this State.

AKTICLE

IV.

PROCESSIONING-.
Section.

Section.
2352. Appointment of processioners.

2353.

Appoint-

ment of

pro-

cessioners.

What

is

2357. Adverse possession.
2358. Protest and appeal, &c.

processioning.

2354. Surveyor's duty.

2359. Pees.

2355. Rules in disputed lines.

2360. Return.

2356. General reputation— when evidence

2361.

§ 2352.

The

Land

cut off

by running stream.

Justices of the Inferior Court of each county, or

any three of them,

shall, at

the second term of their court, on

every second year, appoint three suitable persons in every militia

who

be processioners of land for that
Yacancies may be
district, until their successors are appointed.
If none are appointed,
filled in the same manner, at any time.
the court shall appoint, at any regular term, on the application
of any land owner.

district in the county,

shall

PT. 2.— TIT. 6.— CHAP. 1.— Title,
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—Processioning.

any portion of which lies in any what is pro§2353.
Every
owner of land,7,/x
°
J
cessioning.
^district, though the remainder lies in an adjoining district, or an

,...,..

around his entire tract to
be surveyed and marked anew, shall apply to the processioners
of said district to appoint a day when a majority of them, with
the County Surveyor, will trace and mark the said lines. Ten
days' written notice of the time of such running and marking
shall be given to all the owners of adjoining lands, if resident
within this State and the processioners shall not proceed to run

who

adjoining county,

desires the lines

;

and mark such

lines until satisfactory evidence of the service of

such notice shall be produced to them.
§ 2354. It shall be the duty of the County Surveyor, with the

surveyors

due
and plainly mark the same. The surveyor shall
make out and certify a plat of the same, and deliver a copy thereof piat
to the applicant, and in all future disputes arising in reference to
the boundary lines of such tract, with any owner of adjoining
lands, having due notice of such processioning, such plat, and
the lines so marked, shall he prima facie correct, and such plat,
Evidence.
certified as aforesaid, shall be admissible in evidence, without

iprocessioners, taking all

precaution to arrive at the true lines,

to trace out

.

further proof.

§2355. In

all

cases of disputed lines the following rules shall

be respected and followed: natural land marks, being less liable
to change, and not capable of counterfeit, shall be the most conclusive evidence; ancient or genuine landmarks, such as corner
station or

called for

marked trees,
by the survey.

Rules in

dis-

pu

and distances
If the corners are established, and the

shall control the course

marked, a straight line, as required by the plat, shall be
run, but an established marked line, though crooked, shall not be
overruled; courses and distances shall be resorted to in the ab :
lines not

sence of higher evidence.

§2356. General reputation in the neighborhood shall be evi- General

dence as to ancient landmarks of more than thirty years' stand- wheVev?
ing, and acquiescence for seven years, by acts or declarations, of

-

es

adjoining land owners, shall establish a dividing

§2357.

Where

line.

cence!

actual possession has been had, under a claim Adverse

of right, for more than seven years, such claim shall be respected,

possession

-

marked as not to interfere with such possession.
§2358. Any owner of adjoining lands, who maybe dissatisfied Protest and
with the lines, as run and marked by the processioners and sur- JSr coSt
and the

veyor,

lines so

may

file

his protest thereto, with the processioners, within

._
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run and marked, specifying therein?
and the true line, as claimed by him and

thirty days after such lines are

the lines objected

to,

;

;

be the duty of the processioners to return all the papers,,
including the plat made by the surveyor, with such protest, to>
the Clerk of the Superior Court of the county or counties where
the disputed land lies, (copies being sent to the adjoining county)
it

shall

be the duty of the clerk to enter the same on the
issue docket, as other causes, to be tried in the same manner, and
under the same rules, as other cases. The verdict of the jury r
and the judgment of the court, shall be framed to meet the issue

and

tried
Fees.

it

shall

and decided.

§ 2359.

The

applicant shall pay to each of the processioners

one dollar per day for his
two dollars per day for his

services,
services.

and

to the

County Surveyor

If a protest

is filed,

the costs

of the court shall abide the issue.
Ketum

§2360. The processioners shall make a return of their acts,,
together with the plat of the surveyor, to the Clerk of the Infe-

Court of the county, to be kept on file in his office.
Laud cutoff
§ 2361. When any water course is one of the boundary lines of
U mng
a
tract
of land, and its course shall have been changed by nature
&» m
or art, so that its present channel shall cut off a part of said land,
rior

the processioners and surveyor shall certify the fact, and< the plat
of the surveyor shall plainly
nels, designating the exact

mark the

original

and presents

quantity of land so cut

off.

chaiL-
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1.— Nature

Article

CIIAPTEB

II.

OF TITLE BY WILL.

Of the nature of wills—by whom and how
Of probate and its effects.

.Article

1.

.Article

2.

Article

3.

Article

4.

Article

5.

Article

6.

Of the executor.
Of devises and legacies.
Of revocation.
Of Nuncupative wills.

ARTICLE
OF THE NATURE OF WILLS—BY

WHOM AND HOW

EXECUTED.

I

What

is

a will.

!

Mav

2376. Eccentricity, imbecility, &c.

2377.

2363. Form.

2364.

I.

Section.

Section.
2362.

executed.

be both deed and

will.

i

Amount

of capacity necessary,

2378. Wills of married

women.

2379. Conviction of crime, &c.

2365. Mutual wills.

i

|

2366.

When

a will takes

2367.

Power

of testator.

effect.

I

2380. Will of free negro.

2381. Of blind mutes.
|

2368. Will

may be good

in part. &c

!

2369. Will should be voluntary.

2382. Interpreter.

2383. Formalities of execution.
j

2370. Fraud vitiates.

I

2371. Mistake vitiates pro tarda.

by illiterate witnesses.
Time of competency of witnesses.

2384. Attested
2385.

j

:

2372. Codicil.
2373.

Who may make

a will.

I

2374. Infants.

!

2375. Insane persons.

A

§ 2362.

will

!

is

2386. Effect of witness being legatee.
2387.

Knowledge of

contents.

2388. Charitable devises.

2389. Discretion to executors.

the legal expression of a man's wishes as to what

is &

the disposition of his property after his death.

form of words is necessary to constitute Form,
to determine the character of an instru-

§ 2363. j^o particular

a will, and in

all cases,

ment, whether

it is

testamentary or not, the test

is

the intention

of the maker, from the whole instrument, read in the light of the

surrounding circumstances.

If such intention be to

^

n

lt ls a

convey a

present estate, though the possession be postponed until after his
death, the instrument
interest

is

a deed

;

if

the intention be to convey an

accruing and having effect only after his death,

it is

a

will.

§2361-.

An

instrument
.,,

may have

effect in part as a deed,

,'

in part as a will, even as to the

same property.

and May be both
deed and
will.
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§ 2365.

Mutual wills

Mutual

1.

wills

—Nature

of Wills, &c.

may be made

either separately or jointly.,

and in such case the revocation of one
when

a

win

other.
r 2366.

L
Power

A will takes effect instantly upon the death of
«/.

takes effect

the destruction of the

is

j.

testator,.

however long the probate may be postponed.
§ 2367. A testator, by his will, may make any disposition of

of

his property, not inconsistent

policy of this State
gers, to the

;

he

may

with the laws or contrary to the
bequeath his entire estate to stran-

exclusion of his wife and his children, but in such

case the will should be closely scrutinized, and

upon the

slightest

evidence of aberration of intellect, or collusion, or fraud, or any

undue
win maybe
P

IndVoM
par

rt

in

"

influence, or unfair dealing, probate should be refused.

and illegal in part, that which
is legal may be sustained, unless the whole will so constitute one
testamentary scheme that the legal alone cannot give effect to
the testator's intention; in such case the whole will fails.
§ 2368. If a will be legal in part

wm should

§2369. The very nature of a will requires that it should be^freely and voluntarily executed, hence anything which destroys

freedom of volition invalidates a will; such as fraudulent
upon testator's fears, affections, or sympathies duress,
or any undue influence whereby the will of another is substituted

this

practices

;

for the wishes of the testator.
Fraud

§ 2370.

viti-

A will procured by misrepresentations

kind, to the injury of the heirs at lav/,
Mistake

is

or fraud of

any

void.

A

will executed under a mistake of facts as to the ex§ 2371.
••
^
V
i
istence or conduct ot the heirs at law ot the testator, is inopera-

vi-

tiates^pro
tanto.

.

r»

tive, so far as

-i

•

such heir at law

r>

is

concerned, but the testator shall

oodicii.

be deemed to have died intestate as to him.
codicil is an addition or supplement to a will, either§ 2372.
to add to, take from, or alter the provisions of the will.
It must

Who may

be executed with the same formality as a will, and when admitted to probate, forms a part of the will.
§2373. Every free person is entitled to make a will, unless laboring under some disability of the law this disability arises
either from a want of capacity, or a want of perfect liberty of

A

"

;

action.
infants.

insane per-

§2374. Infants under fourteen years of age are considered
wanting in that discretion necessary to make a will.
§ 2375. An insane person cannot generally make a will.
lunatic may during a lucid interval.
monomaniac may make
a will, if the will is in no way the result of, or connected with

A

A

i

wtk

—
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&c.

mnst appear that the testament does speak the wishes of the testator, unbiased by the mental disease with which he is affected.
that monomania.

In

such cases

all

it

§2376. Eccentricity of habit or thought does not deprive a Eccentricity
Je<
person of the power of making a testament; old age, and thei£.

weakness of

intellect resulting therefrom, does not, of itself, con-

If that weakness amounts to imbecility, the

stitute incapacity.

testamentary capacity,

is

gone. In cases of doubt as to the extent

of this weakness, the reasonable or unreasonable disposition of

have much weight in the decision of the ques-

his estate should
tion.

An

§ 2377.

to

make

may co-exist with

incapacity to contract

.,,

,

a will

„

,

;

.

a capacity Amount of

,,

capacityne-

.

the amount ot intellect necessary to constitute

testamentary capacity,

is

that which

cessary.

necessary to enable the

is

party to have a decided and rational desire as to the disposition
of his property.

His desire must be decided in distinction from

the wavering, vacillating fancies of a distempered intellect.

must be

rational in distinction from the ravings of a

the

pratings of an idiot, the childish

silly

whims

It

madman,

of imbecility,

or the excited vagaries of a drunkard.

Till

Married women are incapable of making- wills for want wuisofmarried women.
ti
n
l
ot perfect liberty ol action, being presumed to be under the con§ 2378.
c

r>

•

trol of their

'

A

husbands.

married

woman may make

a will in

the following cases
1.

Where

express power to will her separate estate

is

reserved

or granted to her in the instrument creating the same, or

by

marriage contract.

When

having a separate estate, absolutely, or an estate in
expectancy, her husband consents to her disposing of the same by
2.

will.
3.

4.

Where her will is in execution of a power vested in her.
Whenever by reason of the abandonment of her husband,

or a divorce from bed

and board, or

for other cause, the law dehave the right of a feme sole as to her own earnings.
§ 2379. Conviction of crime in no case deprives a person of the Conviction
of crime and
,
,
power ot2 making a will, nor does any imprisonment, unless such imprisonimprisonment be used as duress to compel the person to make
a testament different from his own will.
slave cannot make a will
a free person of color Wi]1 of free
§ 2380.

clares her to

i

.

A

may make

v,

a will.

.-.-.

,

.

;

negro

-
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Article

Of wind

§2381.

A

1.

—Nature

of Wills, &c.

dumb and

person deaf,

blind

may make

a will in

Provided, the interpreter and scrivener are both attesting witnesses thereto, and are both examined upon the motion
In such cases, strict scrutiny into the
for probate of the same.
this State

;

transaction should precede the admission of the paper to record.
§ 2382. In all cases

interpreter.

when an

interpreter

is

necessary to convey

to the scrivener or to the witnesses the wishes of the testator,

such interpreter must be a person competent to be a witness, and

must be sworn on the motion

for probate, if within the jurisdic-

diction of the court.

nuncupative
disposing
o of
...
signed by the party making
must be

§
u 2383. All wills (except

Formalities
of execution.

or personalty,

wills,?/

)

realty

x

«/

in writing,

the same, or by some other person in his presence, and

by

his

express directions, and shall be attested and subscribed in the

presence of the testator by three or more competent witnesses.
by

A

a 2384.

Attestation

°

illiterate

may
J

witness

attest

by
"

his

mark, provided he can
.

witnesses,

swear to the same but one witness cannot subscribe the name
of another, even in his presence and by his direction.

Time

of the witness relates to
The question
of competency
§2385.
x
r
°
i\lG |i me
f hi s testifying
but a witness competent at the time

of

competency
of witness.

;

./

;

of attestation, cannot defeat the will

by rendering himself incom-

petent prior to the time of probate, but in such cases his testimony
shall

ing legatee,

be received, submitting

its

credibility to the jury.

§2386. If a subscribing witness

Effect of
witness be-

°

.

under the

will,

the witness

is

also a legatee
or devisee
°

.

is

,

competent, but the legacy or devise

may

be a witness to a will by which a
legacy creating a separate estate is given to his wife, the fact
is

Knowledge
of contents.

void

;

but a husband

going only to his credit.
In all cases a knowledge of the contents of the paper
§
u 2387.
by the testator is necessary to its validity but usually where a

...

.

;

testator can read

ment of

and write,

his signature,

his signature or the

is sufficient.

acknowledge-

If however, the scrivener or

immediate relations are large beneficiaries under the will,
greater proof will be necessary to show a knowledge of the conhis

tents
cnaritabie
devises.

by the

testator,

§ 2388. ISTo person leaving a wife or child or descendants of
.

child, shall,

by

any charitable,

will, devise

more than one-third of

his estate to

religious, educational or civil institution to the

exclusion of such wife or child, and in all cases the will contain-

ing such devise shall be executed at least ninety days before the
death of the testator, or such devise shall be void.

FT. 2.— TIT. 6.— CHAP. 2.— Title, &o.
Article

§ 2389.

A testator may by

1.

—Nature

of Wills, &c.

will dispense with the necessity of Discretion
to GXGCTlfcorrt

making inventory or returns Provided, the same
not work any injury to creditors or third persons, other than

his executor
•does
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;

legatees under the will.

ARTICLE

II.

OF PROBATE AND ITS EFFECT.
Section.

-SECTION.

2400.

2391. Probate in another county.
2392. In

common

must be filed.
Copy of will when

2399. Will

2390. Jurisdiction of Ordinary.

established.

j

form.

i

2393. In solemn form.

!

2394. Limitation of seven years.

!

2395. Probate in vacation.

i

2396. Notice to heirs.

2401. Original will to be kept of

file.

2402. Foreign will.

2403.
2404.

Who may offer a
When it must be

2405. Renunciation

will.

offered.

final.

j

2397. Guardian ad litem for minors.
2398. Examination

§ 2390.

240G. Admission of executors or legatee.

by commission.

The Court

of Ordinary has exclusive jurisdiction over

The

the probate of wills.

jurisdiction

residence of testator at his death gives

jurisdiction to the Ordinary of that county.

§2391. If the testator shall die out of the county of his

resi- Probate

dence, and the witnesses to his will shall reside in the county

where he

died, the

the probate in

Ordinary of the

common form

latter

county

may

of such will, and transmit

in

county,

receive
it,

certi-

under his seal of office, together with the original will, to
the Ordinary of the county of the residence and such certified

fied

;

probate shall authorize the latter court to grant probate and ad-

mit to record in

common

form, and to grant letters testamentary

or of administration therein

;

Provided, always, that no caveat

and record.
§ 2392. Probate of a will may be either in common or solemn in common
form.
In the former case, upon the testimony of a single subscribing witness, and without notice to any one, the will may be
proven and admitted to record. But such probate and record is
not conclusive upon any one interested in the estate adversely to
the will and if afterwards set aside, does not protect the executor in any of his acts further than the payment of the debts of
the estate. Purchasers under sales from him legally made, will
be protected if oona fide and without notice.
§ 2393. Probate by the witnesses, or in solemn form, is where J n sole,nn
rafter due notice to all the heirs at law, the will is proven by all
is filed

to such probate

;

PT. 2.— TIT. 6.— CHAP. 2.— Title,
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Article

2.

— Of Probate and

&c

its Effects.

the witnesses in existence, and within the jurisdiction of the
court, or

by proof of

their signatures,

and that of the

testator,

the witnesses being dead, and ordered to record, such probate
conclusive upon

limitation
of seven
years.

the parties notified, and

all

the legatees

under the will who are represented in the executor.
§ 2394. Probate in common form, becomes conclusive upon
all parties in interest after the expiration of seven years from the
time of such probate, except minor heirs at law, who require
proof in solemn form, and interpose a caveat at any time within
four years after arrival at age. In such cases, if the will is refused
probate and record in solemn form, an intestacy shall be declared
only as to such minor, and not as to others whose right to caveat
is

Probate in
vacation.

all

is

barred by lapse of time.

common

may

be taken by the Ordinary at any time during vacation, but the order admitting the
will to record, and granting letters testamentary, shall be granted
§ 2395.

Probate in

form,

only at a regular term.
Notice to
heirs.

solemn form must be
personal, if the party resides in the State, and at least ten days
before the term of the court when the probate is to be made if
the residence be without the State or unknown, then the court
shall pass such order, as to publication, as will tend most effect§ 2396. Notice of a

motion

for probate in

;

ually to give notice.

The

records of the court shall

show the

persons notified, and the character of the notice given.
Guardians

ad

litem for
minors.

any of the persons interested as heirs be minors, or
of unsound mind, guardians ad litem shall be appointed by the
§ 2397. If

court, or the probate shall not be conclusive as to them.
Examination by commission.

§ 2398. Witnesses to wills

same

may

be examined by commission,

and under the same circumstances, as other
witnesses in other cases, and the Ordinary shall have power to
issue commissions to take testimony, and to compel the attendin the

cases,

ance of witnesses in like manner with the Superior Court.
Will must
be filed.

§ 2399.

Every person having possession of

a will

must

file

the

same with the Ordinary of the county having jurisdiction, and,
on failure to do so, the Ordinary may issue process as for contempt, and fine and imprison the person thus withholding the
paper, until the same shall be delivered.
€opy of a
Mill when
established.

§ 2400. If a will be lost or destroyed subsequent to the death,

or without the consent of the testator, a copy of the same, clearly

proved to be such by the subscribing witnesses and other evidence, may be admitted to probate and record in lieu of the

PT. 2,— TIT. 6.— CHAP. 2.— Title, &c.
Article

2.

— Of Probate and
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its Effects.

but in every such case, the presumption is of revocation by the testator, and that presumption must be rebutted by
original

;

proof.

§
" 2401.

The

main of file

original
will,
&

when proved and

recorded, shall re-

Original
Will, &C.

and
copies
any cause and in any court in this

in the office of the Ordinary,

thereof shall be evidence in

\
certified
.n.

State.

§ 2402. If a party claims title to personalty in this State, under Foreign win
a will of a non-resident, executed and admitted to probate in an-

other State, a copy of said will, and the probate thereof, and the

order admitting the same to record, according to the laws of such
other State,

when properly

certified

under the laws of the Con-

federate States, shall be admitted in evidence in place of the
original.

§ 2403.

The

right to offer a will for probate belongs to the ex- who may

ecutor, if one be

named.

dent, or refuses to act, or

may

If the executor be dead, or non-resi-

none be named, any person interested

offer the will for probate.

§ 2404. The executor must offer the will for probate as soon as when it
practicable after the death, and must qualify, unless restrained offered.

by the

will,

within twelve months after the same

If he fails to offer

is

admitted to

an unreasonable
time, or is not qualified within the time specified, he shall be
deemed to have renounced his right as executor. If, however,
there are several executors, and one qualifies in the time specified, and afterwards dies, or is removed, another may then qualify
within twelve months from the decease of his co-executor, and be
record.

it

for probate for

an originally qualified executor.
§ 2405. An executor who has, either formally or by operation itenunciaof law, voluntarily renounced his trust, cannot afterwards relieve
himself from the effect of such renunciation.
§ 2406. On the investigation of an issue of derisa/vit vel nou, Admission
the admission of an executor, before qualification, or of a legatee, &c
(unless the sole legatee,) shall not be admissible in evidence to
impeach the will, except the admission be in reference to the
conduct or acts of the executor or legatee himself, as to some
matter relevant to the issue.
entitled to all the rights of

PT. 2.— TIT. 6.— CHAP. 2.— Title, &c.
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Article

3.

— Of the Executor.
ARTICLE

III.

OF THE EXECUTOR.
Section.

Section.
2407.

Power

2408. Appointment

'Power before probate.

2413.

before probate.

—how

made.

De

son

tort.

2414. Interest of executor.

Bond of executor.

2409. Administrator with will annexed.

2415.

2410. Executor de son

2416. Powers, duties and

tort.

2411.

2412. Marriage of female executrix.

2418. Foreign executor.

§ 2407.

So soon

as the

probate of the will

form, in vacation, and before
qualification, the executor

it is

liabilities.

.

"When more than one executor.

2411. Oath of executor.

is

made

in

common

admitted to record, and before

named

therein

may

exercise all the

powers of a temporary administrator as to the collecting and preserving the estate

;

but

if

a caveat

is filed

to the record of the

pending the investigation of such caveat, even though the
executor may have been qualified on proof in common form, the
Ordinary, in his discretion, may require of him a bond as temporary administrator on such estate.
Appoint§ 2408. No formal words are necessary to the appointment of
ment—how
made.
an executor. Any expression of confidence by the testator, and
a desire that such an one shall carry into effect his wishes, will
amount to an appointment as executor. Citizens of this State
only are eligible to be executors. An infant may be appointed,
but cannot qualify until of age, unless expressly directed by the
will,

testator.
Administrator, &c.

no executor is appointed, or can or will serve, administration, with the will annexed, shall be granted by the Ordinary, under the same rules as shall be prescribed for the granting of administration generally and such administrator, when
so appointed, shall have all the powers of the executor, except
such as manifestly arise from personal trust and confidence placed
in the executor named.
§ 2410. If any person, without authority of law, wrongfully in§ 2409. If

;

"Executor
-de
tort.

wn

termeddles with, or converts to his

own

use the personalty of a

deceased individual, whose estate has no legal representative, he

be held and deemed an executor in his own wrong, and as
such shall be liable to the creditors and heirs, or legatees of such

shall

estate, for

double the value of the property so possessed or con-

him nor shall such executor be allowed to set off any
debt due to him by the deceased, or voluntarily paid by him out
verted by

;

FT. 2.— TIT. 6.— CHAP. 2.— Title, &c.
Article

— Of the Executor.

If such executor dies, his legal representatives

of the assets.
shall

3.
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be liable in the same manner, and to the same extent, as

he was

still

if

living.

§2411. Every executor and administrator, with the will an-oathof
nexed, upon qualification, shall take and subscribe the following

eJ

oath:
" I do solemnly swear that this writing contains the true last
will of the within
lieve,

and

named A.

B., deceased, so far as I

The marriage

The Ordinary,
tion, to

or be-

same in accordSo help me God."

that I will well and truly execute the

ance with the laws of this State.
§ 2412.

know

of a female executrix abates her letters.

in his discretion,

may

grant letters of administra-

her husband, with the will annexed.

Marriage oiv
6*
ecutrix.

Until the appoint-

ment of a representative of the estate, the husband may act in
right of his wife, and shall be responsible as if he was executor.
§ 2413. The marriage of an executrix, in her own wrong, does i>e son
not affect her

liability,

ton,

but the husband shall be jointly liable

with her.

The executor

no beneficial interest, under interest of
65
any will, (except his commission) unless the same be expressly
given to him by will but, in every case, the executor or administrator, with the will annexed, shall be entitled to possess and
administer the entire estate, although any part thereof be unde- Tru8tee of?
vised, holding the residuum, after payments of debts and lega- residuum
§ 2414.

shall take

;

-

cies, for distribution

according to the laws of this State.

§2415. An executor is not required to give bond on qualifica-BoDdofex,
ec
tion, but the Ordinary, on his own motion, or upon the representation of

any person in

the estate, or

is

interest that

about to remove

such executor to show cause

it

an executor

is

mismanaging

without the State,

why he

may require

should not give bond and

and on failure to
required, the Ordinary may revoke his

security for the faithful execution of his trust,

give bond,

when and

as

and appoint another representative for the estate. The
executor who has given bond shall stand on the same footing, and
be liable to all the rules and regulations hereinafter prescribed in
reference to the bonds and sureties of administrators.
§ 2416. All the provisions of this Code, with reference to ad- Powers,
letters,

ministrators of estates, prescribing the commissions allowed to

them, their duties, powers, and
sales,

by

of

making and receiving

liabilities,

titles to

the

mode

of affecting

property sold or purchased

their intestates, of investing the funds, of obtaining letters of

bmties.

du~

PT. 2.— TIT. 6.— CHAP. 2.— Title, &c.
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Article

3.

— Of the Executor.

removing proceedings to the county of their residence, of compelling settlements before the Ordinary, and in all
other matters in their nature applicable to executors, shall be
held and taken to apply to, and include, executors, to the same
extent as if they were named therein,
dismission, of

when more
'

ecutor.

§

2417. If several executors are

named

qualifying shall be entitled to execute
all,

all

by the

unless specially prohibited

in the will, one or

more

the trusts confided to
will; if

more than one

authorized to discharge the usual functions of
an executor, but all must join in executing special trusts. Each

qualifies,

each

executor

is

is

own

responsible for his

act or gross negligence,

acts only, unless,

by

his

own

he has enabled or permitted his co-execu-

tor to waste the estate.
Foreign executor.

§ 2418. Executors qualified according to the

law of their domi-

upon wills properly admitted to probate in another State,
Upon filing with the court a certified copy of such proceedings,
shall be entitled to use all the processes and remedies prescribed
by the laws of this State, in the same manner as if qualified uncil,

der the laws of this State
court

may

;

if

not filed before suit brought, the

allow such certified copy to be filed afterwards, on

such terms as

it

may

prescribe.

AKTICLE
OP DEVISES

AND

2419. Assets to pay debts.

2429. After acquired property

2420. Effect

2430. Lapsed legacy.

of,

&c.

2431.

2432. Substitution.

2423. Gifts of income.

2433. Election.

2434. Conditions.

2425. Parol evidence on ambiguities.

2435.

2426. General and

2436. Bequest of charity.

specific legacies.

debts.

and personal, in

this State, be-

ing assets to pay debts, no devise or legacy passes the
§ 2420.

of,

Payment of

2437. Executory devise.

§ 24:19. All property, both real

the assent of the executor
Effect

legacy.

2424. Intention of testator.

Income goes with, corpus.
2428. Interest on legacies.

debts.

Ademption of

2421. Assent of one.

2422. Meaning of words.

242*7.

pay

LEGACIES.

Section.

Section.

Assets to

IY.

The

is

title until

given to such devise or legacy.

assent of the executor

may be presumed from

his

&c,

conduct, as well as his expressed consent
cannot,

by assenting

to legacies, interfere

;

the executor, however,

with the rights of credi-

i

PT. 2.— TIT. 6.— CHAP. 2.— Title, &c.
Article 4.

tors,

nor can

the legacy.
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— Of Devises and Legacies.

by capriciously withholding his assent, destroy
In equity, the legatee may compel him to assent.
lie,

§2421. If there are several qualified executors, the assent of Assent of
one
one vests the title in the legatee, unless the other has actual pos'

session of the property.

§2422.
quest.

particular words are necessary to a devise or be- Meaning

JSTo

"Lend"

context requires
§ 2423.

An

will be construed to
its

mean

"give," unless the

or

wor

restricted meaning.

unconditional gift of the entire income of property,

or interest accruing from a fund, will be construed into a gift of

Gifts of incc

the property or fund, unless the provisions of the will require a

more limited meaning.
§2424. In the construction of

all legacies,

diligently for the intention of the testator,

and give

effect to the

Intentionof
testatov

-

may be consistent with the rules of law, and to
court may transpose sentences or clauses, and change

same, as far as
this

the court will seek

end the

it

connecting conjunctions, or even supply omitted words in cases

where the

clause, as it stands, is unintelligible or inoperative,

the proof of intention
clause, as

it

is

clear

and unquestionable; but

if

and
the

may have effect, it shall be so construed, howthe court may be of a different testamentary

stands,

ever well satisfied
intention.

§2425. "When called upon to construe a will, the court may paroievihear parol evidence of the circumstances surrounding the testa- ambiguities.
tor at the time of its execution, so the court

may hear

parol evi-

dence to explain all ambiguities, both latent and patent.
§2426. Legacies may be either general or specified. A spe- General and
le
<cific legacy is one which operates upon property particularly gScief
A gift of money to be paid from a specified fund is
designated.
~

nevertheless a general legacy.

§2427. The income, profits or increase of specific legacies, as a income goes
"
general rule, go with the legacy, though the time of enjoyment
or of vesting
§ 2428.

may be

postponed.

A general legacy usually

bears interest from the expi-

Inter est on

But lesacies
when the condition of the estate at that time, as to the payment
of debts and legacies, is doubtful, or the fund out of which the
legacy is to be paid is unavailable for all the charges made upon

ration of twelve

months from the death of the

testator.

any other equitable circumstance intervenes, the general
rule yields to the equity and necessity of the particular case.
A

it,

or

'
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Article 4.

— Of Devises and Legacies.

general legacy to be paid at a future time or event bears no in-

such time or event.
After acquir§ 2429. All property acquired subsequent to the making of the
will, shall pass under it, if its provisions be sufficiently broad to
terest until

'

embrace such property.
Lapsed

lega-

§

2430. If a legatee dies before the testator, or

the will

is

testator,

such legacy

if

tation, shall not lapse,

portions as
Ademption
acy

§2431.

if

dead when

absolute and without remainder or limi-

but shall vest in the issue in the same pro-

inherited directly from their deceased ancestor.

A legacy

whenever the

*

is

executed, but shall have issue living at the death of

is

testator,

adeemed or destroyed, wholly or in part,
after making his will during his life, de-

livers over the property or

pays the money bequeathed to the

legatee, either expressly or

by implication,

given, or

when

in lieu of the legacy

the testator conveys to another the specific pro-

perty bequeathed, and does not afterwards become possessed of
the same, or otherwise places
to deliver over the legacy.

and
substitution

fails for

it

out of the power of the executor

If the testator attempts to convey

any cause, the legacy

is still

valid.

§ 2432. If the testator exchanges the property bequeathed for
other of the like character, or merely changes the investment of"

a fund bequeathed, the law deems the intention to be, to substi-

and the legacy shall not fail.
§2433. A legatee taking under a will must allow, as far as he
Hence, if he
can, all the provisions of the will to be executed.
claim
the
will,
he
will
to
be
required
to elect,
has an adverse
whether he will claim under the will or against it. The mere
tute the one for the other

Election.

fact of
Conditions.

being a creditor does not constitute a case of election.

§ 2434.

A

condition in terror em

is

void, unless there

is

a limi-

some other person, in which event the latter takes.
Conditions which are impossible, illegal or against public policy,

tation over to

are void.
Payment
debts.

of

§ 2435. Unless otherwise directed, the debts of a testator should

be paid out of the residuum.

If

it

prove to be

general legacies must abate pro rata, to

insufficient,

make up

then

the deficiency.

If they are insufficient, then specific legacies should abate in the

same manner.

If the executor has assented to the legacies,

and

the legatees are in possession after exhausting the assets in the

hands of the executor, the creditor may proceed against each
legatee for his^<? rata share.
For the payment of debts, realty
and personalty shall be alike liable.

PT. 2.— TIT. 6.— CHAP. 2.— Title, &c.
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Devises and Legacies.

4.— Of

A devise or bequest to

a charitable use will be sustain-

Bequest to

ed and carried out in this State, and in all cases where there is a
general intention manifested by the testator to effect a certain
purpose, and the particular mode in which he directs it to be

from any cause, a Court of Chancery may, by approximation, effectuate the purpose in a manner most similar to that

done

fails

indicated
§ 2437.

by the

An

testator.

executory devise

property as would
defect,

but which

be sustained

is

such a future disposition of Executory
c1eTlse
by reason of some technical

a remainder

fail as

'

not violative of the policy of the law, will

if

when found

in a will.

ARTICLE

Y.

OF REVOCATION.
Section.

Section.
2438.

Re vocation.

2443. Implied revocation.

2444. Inconsistent provisions.

2439. Express or resulting.

2440.

How

2445. Revocation

executed.

by marriage,

2446. Re-publication

2441. Cancellation.

—how

&c.

effected.

2442. Intention to revoke.

§ 2438.
is

A will having no effect until the death of

necessarily revocable

by him

at

any time before

the testator,

his death,

Revocation,

and

even in case of mutual wills with a covenant against revocation,

.

the power of revocation remains.
§ 2439.

A revocation may be either

An Express or

where the maker by writing or acts annuls
An implied revocation results from the execu-

express revocation

the instrument.

express or resulting.

re

is

The former

tion of a subsequent inconsistent will.

takes effect

instantly, or independent of the validity or ultimate fate of the
will, or

only

other instrument containing

when

and hence,

it.

The

latter takes effect

the subsequent inconsistent will becomes effectual,
if

from any cause

it fails,

the revocation

is

not com-

pleted.
§ 2440.

An

express revocation, bv written instrument, must be How

executed.

executed with the same formality, and attested by the same number of witnesses, as are requisite for the execution of a will. The
destruction of a will, expressly revoking

not revive a former

will, unless

all

former

wills,

subsequently re-published.

does

In

Re-pubiication.

such cases, the re-publication

30

may

be proved by parol.

;

PT. 2.— TIT. 6.— CHAP. 2.— Title,
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Article

§ 2441.

Cancella-

An

5.

&c

.

— Of Revocation.

express revocation

may

be effected by any destruc-

tion.

tion or obliteration of the original will, or a duplicate done

by

the testator, or by his directions, with an intention to revoke
such intention, will be presumed from the obliteration or cancelling of a material portion of the will

Intention
revoke.

;

but

if

the part cancelled

be immaterial, such as the seal, no such presumption arises.
to
§2442. In all cases of revocation, the intention to revoke
necessary to

make

it

effectual.

An

express clause of revocation

upon a testamentary paper, where

will not operate

is

it is

manifest

that such was not the intention.
Implied
revocation.

An

§ 2448.

implied revocation extends only so far as the in-

Any

which can stand
testamentary
scheme,
and
the
bequests
with
made in
consistently
the last, shall remain unrevoked.

consistency exists.

Inconsistent
provisions.

§2444.
will,

Revocation

by marriage, &e.

When

portion of the

first will,

there are inconsistent provisions in the

same

the latter must prevail.

marriage of the testator, or the birth
of a child to him, subsequent to the making of a will in which
no provision is made in contemplation of such an event, shall be
§ 2445.

In

cases, the

all

a revocation of the will.
lie-publication how

—

effected.

§ 2446.

A codicil,

will, shall

amount

executed with

all

properly executed, and annexed to a revoked

Any writingwill, may operate

to a re-publication of the same.

the formalities required for a

as a re-publication.

A re-publication of

presence of three witnesses,
testing witnesses, shall

who

be good.

the same paper, in the

shall subscribe as additional at-

A parol

re-publication, in the

presence of the original witnesses to the will, shall be good.

APTICLE

YI.

OF NUNCUPATIVE WILLS.
Section.

Section.

Nuncupative wills-

when
granted.

244.1.

Nuncupative

2448.

When

wills

proved.

—when granted.

2449. Notice to heirs.
2450. All property passes.

nuncupative will shall be good that is not proved
by the oaths of at least three competent witnesses that were present at the making thereof, nor unless it be proved that the testator, at the time of pronouncing the same, did bid the persons
present, or some of them, bear witness that such was his will, or
to that effect, nor unless such nuncupative will was made in the
§ 2447. ^To

:

FT. 2.— TIT. 6.— CHAP. 2.— Title, &c.
Article

6.

467

— Of Nuncupative Wills.

and in the house of his
habitation or dwelling, or where he hath been resident for the

time of the

last sickness of the deceased,

space of ten days, or more, next before the making of such will,
except where such person was surprised or taken sick, being from
his

own home, and

died before he returned to the place of his

dwelling.
§ 2448. Application for probate of a nuncupative will,

made

must be when

before the court within six months after the death of the

and the substance of the testamentary

testator,

be reduced

dispositions

to writing within thirty days after the

pr0

must

speaking of

the same.

§2449.

Upon

all

applications for probate of nuncupative wills,

Notice to

the same notice must be given to the heirs at law, as required on

probates in solemn form of other wills.

§2450. All property, real and personal,
,

.-,,

tive wills properly

'

,

made and

may

pass

by nuncupa- ah property
may

,

,

pass,

&c

proved.

CHAPTEK

III.

OF TITLE BY DESCENT AND ADMINISTRATION.

Article

1.

Article

2.

Of inheritable property and
Of administration.

ARTICLE

the relative rights, &c.

I.

OF INHERITABLE PROPERTY AND THE RELATIVE' RIGHTS OF THE
HEIRS AND ADMINISTRATOR.
Section.

.Section.

2451. Descent to heir.

2454. Right of administrator. &c.

2452. Rules of inheritance.

2455.

2453. Property to

1 2451.
negroes,

Upon

which

heirs

to

estate survives him, the title vests immediately

The

title to

all

other property

owned by

vests in the administrator of his estate for the benefit of the

and

§ 2452.
at

recover of heirs.

the death of the owner of any estate in realty or Descent

in his heirs at law.

him

May

feme covert.

creditors.

The following

rules shall determine

law of a deceased person
1. The husband is sole heir of his intestate

who

are the heirs

Euies of
inheritance.

wife.

*

PT. 2.— TIT. 6.— CHAP. 3.— Title, &c.
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Article

1.

— Of Inheritable Property,

&c.

If the intestate dies without children, or the descendants of

2.

children, leaving a wife, the wife

is

his sole heir.

If there are children, or those representing deceased chil-

3.

dren, the wife shall have a child's part, unless the shares exceed
five in

number, in which case the wife

of the estate.

shall

have

one-fifth part

no

If the wife elects to take Her dower, she has

farther interest in the realty.

Children stand in the

4.

first

degree from the intestate, and in-

herit equally all property of every description, accounting for ad-

vancements as hereinafter explained. Posthumous children stand
upon the same footing with children in being upon all questions
of inheritance.

The

lineal descendants of children stand in the

place of their deceased parents

and in

;

cases of inheritance

all

a lineal ancestor, the distribution is per stirpe

from

and not per

capita.

Brothers and

5.

sisters

of the intestate stand in the second de-

no widow, or child, or representaThe half-blood on the paternal side inherit equally
tive of child.
with the whole blood. If there is no brother or sister of the
whole or half-blood on the paternal side, then those of the halfand

gree,

inherit, if there is

The

blood on the maternal side shall inherit.
children of brothers and

sisters,

children or grand-

deceased, shall represent and

stand in the place of their deceased parents, but there shall be no
representation farther than this
6.

The

among

collaterals.

father, if living, inherits equally

with brothers and

sis-

and stands in the same degree. If there be no father, and
the mother is alive, and a widow, she shall inherit in the same
manner as the father would. If the mother is not a widow, she
shall not be entitled to any portion of such estate, unless it shall
be that of the only or last surviving child of the mother, in which
ters,

event she shall take as
7.

In

all

if

degrees more remote than the foregoing, the paternal

and maternal next of kin
8.

unmarried.
shall stand

on an eoual footing.

First cousins stand next in degree

;

uncles and aunts inherit

equally with cousins.

The more remote degrees

be determined by the rules
of the canon law, as adopted and enforced in the English Courts
9.

prior to the fourth
*For

shall

day of July, A. D. 1776.

rules of inheritance

among

illegitimates, see Title 11.

Chapter

11. Article 2.

PT. 2.— TIT. <>.— CHAP. 3.— Title, &c.
Article

1.

— Of Inheritable Property,
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&c.

§2453.
Whenever any feme covert, having a child, or children,
°
,;

**

.

by a former marriage,

is,

or becomes, entitled to property,

Property descending to

by m-f^ 6

coverf-

heritance, at any time, or devise, antecedent in date to her last

marriage, and not in trust, the possession of which

is

not obtain-

prior to such marriage, such property shall not belong to the

ed
husband of such feme covert, but shall be equally divided between all the children of such feme covert, living at the time
when possession is obtained, and such, feme covert. The portions
of such feme covert, and her children by her last husband, shall
alone be subject to be reduced to possession by, and the title vest
such husband.

in,

Upon

the appointment of an administrator, the
-p-i-ii
m him, andit
so long
to the possession of the whole estate
§

2454.

right

,

•

i

«

is

as

Right of administrator
to possess

such administrator continues, the right to recover possession of
the estate from third persons

is

solely in him.

If there be no ad-

ministration, or if the administrator appointed consents thereto,

the heirs at law

may

take possession of the lands and slaves, or

sue therefor in their

§2455. The
•of

may

own

administrator

right.

may

recover possession of any part May reCorer

the estate from the heirs at law, or purchasers from them

in order to recover lands or slaves,

upon the

trial, either

it is

necessary for

;

but

him to show,

that the property sued for has been' in his

possession, and, without his consent,

is

now

held by the defen-

him to have possession for the
purpose of paying the debts, or making a proper distribution.
An order for sale or distribution, granted by the Ordinary, after
dant, or that

it

is

necessary for

notice to the defendant, shall be conclusive evidence of either
fact.

°

PT. 2.— TIT. 0.— CHAP. 3.— ART.
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Section

1.

%—Title, &c.

—Different kind of Administrators,
ARTICLE

&c.

II.

OF ADMINISTRATION.

Section

1.

Section

2.

Section

3.

Section

4.

Section

Section
Section
Section

Section
Section 10.
Section 11.

Section 12.

Different kinds of administrators,

tfec.

Of their appointment, bonds and removal.
Of inventories, appraisements and returns.
Of managing the estate and paying debts.
Of receiving and making titles on bonds for titles
Of administrators' sales.
Of distribution, advancements, tfec, for family.
Of commissions and extra compensation.
Of final settlements and receipts, &c
Of letters of dismission and resignation.
Of removing proceedings to another county.
Of foreign administrators, &c.

SECTION

I.

DIFFERENT KINDS OF ADMINISTRATORS, AND RULES OF GRANTING
LETTERS.
Section.

Section.

2456. Temporary letters.

2461. Rules for granting letters.

2457. Pendente

2462. Clerk

2458.
2459.

lite.

De bonis non.
With the will annexed.

—when to be administrator.

among administrators
Need not he person citing.

2463. Survivorship

2464.

2460. Citizens only qualified.

§ 2456.

Temporary

The Ordinary may,

letters.

ters of administration

at

any time, grant temporary

upon any unrepresented

let-

estate, for the pur-

pose of collecting and taking care of the effects of the deceased^

and have

effect until permanent letters are granted,
and from the order granting temporary letters there shall be no

to continue

appeal.
Pendente
tote.

Pending an issue of devisavit vel non, upon any paper
propounded as a will, temporary letters of administration may
§ 2457.

be granted, unless the will has already been admitted to probate
in

De bonis
non.

common form and

letters

testamentary issued.

§2458. Administration de oonis non

is

granted upon an estate

already partially administered, and, from any cause, unrepresented.

—
PT. 2.— TIT. 6.— CHAP. 3.— ART. 2.— Title, 4e.
Section

1.

—

§
° 2459. Administration

Different kind of Administrators, &c.

with the
with the will annexed, is granted where "will
annexbut no executor appears to qualify and
.

.

the deceased died testate,

execute the

want of

,

eci.

If the executor appointed

will.

471

is

disqualified, for

may be

granted until the disability ceases.
§ 2460. JSTone but citizens of the Confederate States, residing Citizens on
ly uaMed
in the State of Georgia, are qualified to be made administrators.
§2461. In the granting of letters of administration of any Rulesf01
age, the letters

(i

.

kind, the following rules shall be observed, the applicant being, gJJ

sound mind, and laboring under no disability
The husband or wife surviving, irrespective of age, shall be

in all cases, of
1.

first entitled.

The next

2.

of kin, at the time of the death, according to the

law declaring relationship and

distribution, shall be next entitled;

the party died testate, the person most beneficially interRelations by conested under the will shall have the preference.

but

if

sanguinity shall be preferred to those by
3.

affinity.

If there be several of the next of kin, equally near in de-

gree, the person selected in writing

ested as distributees of the estate,

by a majority of those interand who are capable of ex-

pressing a choice, shall be appointed.
4.

If no such preference

may

expressed, the Ordinary

is

exer-

one best qualified for the office.
made by the next of kin, a creditor

cise his discretion in selecting the
5.

may

Where no

application

be appointed

;

is

and among

creditors, as a general rule,

the

one having the greatest interest will be preferred.
6. The persons entitled to an estate may select a disinterested
person as administrator, and, if otherwise qualified, he shall be
appointed.
7.

The person

entitled to

administration

may

desire a third

person associated with him in the administration, and, in such
case, if otherwise qualified,
S.

No

he

may

be appointed.

person shall be appointed administrator

who

is

neither

of kin to the intestate or a creditor, or otherwise interested in

the grant of administration, except in the cases before provided.
9.

If a married

woman

to the administration.

marries, her husband

is

next of kin, her husband

is

entitled

If a female administratrix or executrix

may be

appointed administrator the Ordinary, however, may, in his discretion, grant the letters to any
;

other person entitled thereto under any of the prescribed rules.
10. If the

decedent be a free person of color, his guardian

is

"

_
-

PT. 2.— TIT. 6.— CHAP. 3.—APT. 2.— Title, &c.
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Section

1.

—Different kind of Administrators, &c.

entitled to the administration

other citizen

As

11.

;

if

no guardian, or he

declines,

any

may

be appointed.
a general rule, to cover

all cases

not specially provided

the person having the right to the estate ought to have the

for,

.administration.

Temporary

12.

letters of

administration, pending the litiga-

tion on a propounded will, should generally be granted to the

nominated executor.
cierk-whem
§ 2462. If, from any cause, an estate be unrepresented, and not
istrator.
likely to be represented, the Ordinary may vest the administration in the Clerk of the Superior or Inferior Court of the county,

tion being

A

first

such clerk,
smaii

es-

whom

any other person

or

ties of

the

if

may deem

he

fit

and proper; a

published for thirty days, as in other cases

cita-

;

and

appointed, shall be compelled to discharge the du-

office

if,

;

however, such estate does not exceed in value

tates except-

e&

,

the

sum allowed by law

tration shall

widow and

children,

no adminis-

be necessary, but the Ordinary shall, by order, set

apart the same to the
survivorship among
administra-

to the

widow and

§ 2463. If administration has

upon the death

children.

been granted to more than one,

/•,..

oi either the right ot administration survives to

tors.

the other.
Need not be
person
citinjr.

him

in

whose name

may

be granted to other persons than
the citation issues, and without a new cita-

§ 2461. Administration

tion being published.

SECTION
OF THE

APPOINTMENT OF ADMINISTRATORS. THEIR BOND AND
REMOVAL.
•Section.

Sectiox.

new

2465. Application.

2472. Provision for

2466. Citation.

2413. Joint bond.

2467. Oath.

2474. Defaulting administrator.

2468. Bond.

2475. Liability of sureties, &c.

2469.

To be

24*70.

Suits oh bonds.

g 2465.

made

—how

sureties.

2476. Suits not to abate.

filed.

247 1. Execution
Application,

II.

2477. If several administrators,
issued.

Every application

&c

2478. Account with heir at law.

for letters of administration

must be

Ordinary of the county of the residence of the
deceased, if a resident of this State, and if not a resident, then
in some county where the estate, or some portion thereof is.
to the

:

••

PT. 2.— TIT. 6.— CHAP. 3.—AKT. 2.— Title, &c.
Section

§2466.

2.

—Appointment, Bonds and Removal of Administrators.

The Ordinary must

the application to

473

all

issue a citation, giving notice of citation.

concerned, in the gazette in which the

county advertisements are usually published, for thirty days, and
at the

first

regular term, after the expiration of that time, the

application should be heard or regularly continued.
§

2467. Every administrator,

when

qualified*

(which

may

clone in vacation if appointed at a regular term) shall take

be

Oath,

and

•subscribe the following oath or affirmation

"I do solemnly swear

A. B., deceased, died intestate, so far as I know or believe, and that I will well and truly
administer on all the estate of the said deceased, and disburse
the same as the law requires, and discharge to the best of my
ability all my duties as administrator.
So help me God."
§ 2468. Every administrator upon his qualification shall give Bond,
bond, with good and sufficient security, to be judged of by the
Ordinary, in a sum equal to double the amount of the estate to be
administered such bond shall be payable to the Ordinary for the
(or affirm) that

;

benefit of all concerned,

and

shall

be attested by him or his

deputy, and shall be conditioned for the faithful discharge of his

duty

as

such administrator, as required by law.

A substantial

•compliance with these requisitions for the bond, shall be

deemed

and no administrator's bond shall be declared invalid,
by reason of any variation therefrom, as to payee, amount or
condition, where the manifest intention was. to give bond as administrator, and a breach of his duty as such has been proved.
§ 2469. All administrators' bonds shall be kept of file by the to be filed.
Ordinary, the same being first recorded within six days after
their execution in a book to be kept for that purpose.
§ 2470. The administrator and his sureties shall be held and suits on
deemed joint and several obligors, and may be sued as such in
the same action, and if the administrator is beyond the jurisdiction of this State, or is dead, and his estate unrepresented, or is
sufficient,

may be issued against him,
them may be sued. ISTo prior

in such position that an attachment

the sureties or any one or more of

judgment, establishing the liability of the administrator or a
devastavit by him, shall be necessary before suit against the
sureties on the bond.
§2471. In all cases of judgments recovered against the admin- Execution—
istrator and his sureties, the execution issued shall be first levied
on the property of the principal, and no levy shall be made on
the property of the sureties until there

is

a return of nv.Ua bona

PT. 2.— TIT. 6.— CHAP. 3.— ART. 2.— Title, &o.
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Section

2.

—Appointment, Bonds and Removal of Administrators.

as to the principal, unless the plaintiff in fi, fa. shall file with
the levying officer an affidavit that the surety is actually removing

payment

or secreting his property so as to avoid the

of such

judgment.
ns

§ ^472.

for°new°
sureties.

The

made

provisions hereinbefore

in case the surety

on a guardian's bond dies, or becomes insolvent, or removes from
the State, or from other causes becomes insufficient, or in case
the surety desires to be relieved as surety, shall be applicable to

on administrators' bonds in the same manner and under
if they were therein named.
§ 2173. If two or more administrators unite in a common bond,
all the sureties are bound for the acts of each administrator, and
the administrators themselves are mutual sureties for each

sureties

the same conditions as
joint bond.

other's conduct.

§2471.
Whenever the Ordinary knows, or
"

Defaulting
administra-

is

7

,j

any
informed bv
"
,J

person having any interest in the estate, that the administrator

tor.

any maimer mismanages the estate, or that he or
his sureties are likely to become insolvent, or that he refuses or
fails to make returns as required by law, or that for any reason
he is unfit for the trust reposed in him, he shall cite such administrator to answer to such charge at some regular term of the
court, and upon the hearing of his return the Ordinary may, in
wastes, or in

Proceedings

his discretion, revoke the letters of administration, or require

judgment

additional security, or pass such other order as in his
is
Liability of
sureties of
removed administrator.

expedient under the circumstances of each case.

removal of an administrator for any
t
conneccause, the sureties on Ins bond are liable lor his acts
tion with his trust, up to the time or his settlement with an
§2475.

Iii

all

,

.

•

.

-i

-i

cases of
-i

•

i

i

•

-i

•

i

i

/>

i

r>

i

•

m

•

•

i

i

administrator de bonis non, or the distributees of the estate.
§ 2176.

suits not to

The revocation

of letters of administration shall not

abate any suit pending for or against the administrator, but the
administrator de bonis non shall be

by

only

is re-

moved:

scire facias, as in case of the death of a party.
J

administra-

and one

#

plaint
x

Is

made against
one
°

t

only,
'>

'

and

his letters are revoked, the

hands of the other and with him, as
to an administrator de bonis non the removed co-administrator
must account.
entire trust remains in the

§2478. If there be no administrator de bonis non appointed.

Account
l

iuw.'

a party in proper cases

§2477.
If there are more administrators than one, and comu

if several

tors

made

or

if lie fails to

bring the removed administrator to an account,,

PT. 2.— TIT. 6.— CHAP. 3.— AKT. 2.— Title, &c.
2.—Appointment, Bonds and Removal

Section

the heirs at law, or distributees, or legatees,

may
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of Administrators.

(if

there be a will)

sue directly for an account and settlement,

SECTION

III.

OF INVENTORIES, APPRAISEMENT

AND RETURNS.

Section.

Section.

248 G. Neglect of administrator, &c.

2419. Inventory and appraisement.

2480.

How made

2481.

When

2482.

What

to

248T. Cannot take property at valuation.

and returned.

2488.

be executed.

to contain.

I

2483. Joint inventory.
|

Annual

return.

2489. Vouchers.
2490.

Duty of Ordinary

2484. Oath of appraisers.

2491. Non-resident or dead administrator

2485. Return of appraisers.

2492. Ordinary's docket.

Immediately upon the qualification of every adminis- inventory
ppra
trator the Ordinary should issue a warrant (or if property be in ment!
§ 2479.

different counties, warrants) of appraisement directed to five dis-

interested freeholders, citizens of the county

where the personal

any three of whom shall be qualified to act, requiring
them on oath fairly and justly to appraise and value all of the
personal property of the deceased produced to them by the

property

is,

administrator.

§2480. The administrator shall
of all the personal property
at his death,

and

shall

make

owned and

a just and true inventory how made
andreturne(1
possessed by the deceased

produce and exhibit the same,

if possible,

And when

such inven-

to the appraisers appointed as aforesaid.

tory and appraisment

is

returned to the Ordinary, the adminis-

trator shall swear, in addition to the

usual oath on

making

returns, that such inventory contains a true account of all the

goods and chattels, rights and credits of the deceased, within his
hands, possession or knowledge.
§ 2481.

The warrant

of appraisement must be executed, except Wnen

providentially prevented, within sixty days after the

same

t0 be

ej

is

and the inventory and appraisement should be returned to
the Ordinary within four months after the qualification of the
administrator.
If the execution or return be delayed beyond the
periods specified, the Ordinary should inquire into the reason and
spread the same on his record with the return.
§2482. A debt due by the administrator to the estate must be wimt to conincluded in the inventory, and notice taken of any interest the
estate may have in an unsettled partnership, though the assets
be in the bauds of a surviving partner.
issued,

PT. 2.— TIT. 6.— CHAP. 3.— AET. 2.— Title, &c.
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Section
joint inven-

3.

— Of Inventories, Appraisements and Eeturns.

§2483. The inventory should be made jointly by all the administrators, but is not conclusive proof of joint possession of
the assets.

The

§
^ 2484.

oath of appraisers.

appraisers before entering
•,

upon

their duties shall

rn

r

•

take and subscribe an oath, before an officer authorized to administer

it,

or before one of their number,

who

is

hereby author-

ized to administer the same, faithfully to discharge their duty as
appraisers.
Eetum of
appraisers.

§

The

2485.

by

certified
act.

return of the appraisers
shall be in writing,
x x
° and

their

,

own

,

be delivered to

It shall

any three being competent to
the administrator, and by him

signatures,

returned to the Ordinary.
tors in this

The

§ 2486.

Neglect of

neglect of an administrator to return a correct

inventory and appraisement shall be held as sufficient ground for
removal,

cannot take
property at
vaiuation.

8 2487.
to his

No

own

re-

turns.

is

allowed to convert the trust property
x

use, accounting for it at the appraised value.

in such cases
Annual

trustee

On

he must account

Put

for its true value.

term of the court in July in
each and every year, every administrator shall make a true and
just account, upon oath, of his receipts and expenditures in
§2488.
°

or before the regular
o

behalf of the estate during the preceding year, together with a
note or

memorandum

of any other fact necessary to the exhibit

of the true condition of such estate.

attached copies of

each item.

sold,

price at

which

§2489.

Vouchers.

this

account shall be

the vouchers, showing the correctness of

If any of the receipts be for cotton, corn, or other

produce

time of the

all

To

the voucher shall show the quantity of each, the

was

it

sold, the

name

of the purchaser and the

sale.

The annual return of an

administrator shall be accom-

panied by the original vouchers, and

it

shall be the

duty of the

Ordinary to compare the originals with the copies, before returning the originals to the administrator.
Duty

of or-

its

§2490. The Ordinary 'shall carefully examine each return and
vouchers, and if found correct, and no objection be filed in

from the time it is filed in office, shall allow the same,
and order it to be recorded, together with the copy vouchers
attached.
The return and copy vouchers shall be kept of file in
the Ordinary's office.
The return thus allowed and recorded
shall be prima facie evidence in favor of the administrator of

thirty days

its
/&-4!t..«flf\..

correctness.

&<
.

Ml
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and Returns.

Inventories, Appraisements

may be Non-resident or dead
admitted to record upon the affidavit of his surety. And if the admiaistraadministrator be dead, the representative of his estate may make
§2491.
The return of a non-resident administrator
u

''

a return of the accounts of the deceased administrator in the

have the same effect as if he were living.
§2492. To insure annual returns from every administrator, it Ordinary's
shall be the duty of the Ordinary to keep a docket of all such
as are liable to make returns, and immediately after the session

same manner, and

to

of the July term in each year, to cite

cause for their neglect.

A willful

good cause of removal from the

all

defaulters to

and continued

failure shall

OF MANAGING THE ESTATE

IY.

AND PAYING THE

DEBTS.

Section.

Section.

2494.

Payment of debts.
Debts paid by heirs.

2502. Counsel fees.

2495.

When

2503. Investment in stocks.

the debts are to be paid.

2496. Priority of debts.

How

2491.

be

trust.

SECTION

2493.

show

2504. Continuing business of deceased.

2505. Hiring of negroes.

paid.

2498. Collection

2501. Debts barred, &c.

by

administrator.

2499.

Or by

distributee or creditor.

2500.

Power

of administrator, &c.

2506. Duty as to contracts.
250L Twelve months' exemption.

&c.

§2493. Every administrator shall give six weeks' notice, by payment of
advertisement in one of the public gazettes of this State, or at
three different places of the most public resort in the county, for
creditors of the estate to render in an account of their demands.

The

administrator shall be allowed twelve months, from the date

of his qualification, to ascertain the condition of the estate.
Creditors failing to give notice within that time lose

all

.•

right to

an equal participation with creditors of equal dignity to whom
distribution is made before notice of such claims is brought to
the administrator nor can they hold the administrator liable for
a misappropriation of the fund; if, however, there are assets in
the hands of the administrator sufficient to pay such debts, and
no claims of higher dignity are unpaid, the assets shall be thus
appropriated notwithstanding the failure to give notice.
§ 2494. If the estate has been distributed to the heirs at law, Debts paid
b7hen s
without notice of an existing debt, the creditor may compel
;

'

-

them

to contribute pro rata to the

payment of

his debt.

:
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Section

When

the
debts are to

be paid.

4.

— Of Managing the Estate and Paying the Debts.

should pay the debts of the estate,
The administrator ''"''
§2495.
u
j*
i
A
wholly or in part, at the expiration of the first year from his ap•

pointment.

If partial

debts of equal dignity.

be made

Priority
debts.

<>f

payment

is

made

it

should be pro rata on

Successive dividends to creditors should

end of every year, until the estate is paid out.
If the administrator is himself a creditor he cannot retain his
own debt, but must share with others of equal dignity.
§2496. In the payment of the debts of a decedent, they
shall rank in priority in the following order
1. Funeral expenses to correspond with the circumstances of
at the

'

the deceased in

including the physician's

life,

of the last sickness.
is

If the estate

is

bill

and expenses

solvent the administrator

authorized to provide a suitable protection for the grave of

the deceased.
2.

The necessary expenses of

administration, including a pro-

vision for the support of the family.
3.

Unpaid

taxes, or other debts,

due to the State, or the Con-

federate States.

Debts due by the deceased as executor, administrator or
guardian for the estate committed to him as such, or any debt
due by the deceased as trustee, having had actual possession,
control and management of the trust property.
5. Judgments, mortgages, and all other liens, created during
the lifetime of deceased, and to be paid according to their
priority of lien.
Mortgages and other liens on specific property
to be preferred only so far as such property extends.
6. Debts due for rent.
7. All liquidated demands, including foreign judgments, dor•mant judgments, bonds, and all other obligations in writing for
the payment of money, promissory notes, and all debts the
amount due on which was fixed and ascertained or acknowledged
4.

prior to the death of the decedent.
8.

Open

accounts.

and personal, unless otherwise profor the payment of debts.
If there

§ 2497. All the estate, real

How paid.

vided by this Code,
is

is

liable

a will, the property charged with the debts should be

first

applied, next the residuum, or if there be

no residuary clause
the undevised estate next, general legacies must abate pro rata,
and lastly, specific legacies must contribute.
;

§2498.

due the

An

administrator

estate,

is

bound

to place in suit every debt

which he may reasonably expect

H

to recover;

and

p

PT. 2.— TIT.
Section

if

by
./
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the del)t
his neglect,
or indulgence,
7
©
o

barred by the lapse

is

J

of time, or

is

479

otherwise lost to the estate, he

collection

i.

«/
_

bj adminis-

^

is

responsible there-

tratqr.

for.

§2499. If the administrator for any cause declines to place or by dis01
any claim in suit,. he may, nevertheless, assign the same to a dis- creditor.
tributee or creditor,

same, the proceeds,
distributed

who may,
if

at his

own

expense, prosecute the

recovered, after paying expenses, to be

by the administrator.

An

authorized to compromise a con-

ower0 f ad-

tested claim for or against the estate, to submit' such matters to

orordebtato

§2500.

administrator

is

arbitration, to release a debtor, if for the benefit of the estate,

and

c

to constitute an attorney in fact to act in his stead, lie being

responsible for his conduct.

§2501.

An

administrator in his discretion

may

relieve a debt Debts

from the bar interposed by the lapse of time, by a new promise ute
to pay Provided, such bar had not occurred in the lifetime of

bar-

oMimi-

;

Ms

In such cases the distributees can

intestate.

sponsible,

by

proof, that the claim against the

An

re-

was

in

estate

''*

reality unjust.

§2502.

make him

administrator

is

authorized to provide for the

es- counsel fees.

competent legal counsel, according to the exigencies of the
estate he represents.
§2508. When from any cause an* "administrator is compelled investment

tate

to hold the funds of the estate in his hands, he

invest the

same

is

authorized to

in stocks, bonds, or other securities issued

this State, or (by leave of the

m

stocks

"

by

Ordinary) in bonds issued by the

Savannah and Augusta. In
such case he shall, within twelve months thereafter, make a legal
return thereof, in which shall be set forth the price paid, the
time of the purchase, and the name of the seller. Such investments shall not be subject to taxation so long as they are held
proper authorities of the

for the estate.

cities of

If an executor or trustee has in his hands

as the separate estate of a married

he

may under

woman,

money In

absolutely or for

>J

life,

T

.

land and
1

JJjJSJ

*^

the direction of the Superior Court invest such

funds in land, or negroes, or both.

§2504.
v

An

administrator

may
•*

exercise his discretion in con-„

.

.

Continuing

™ 8 11688
tinuins
~ the business of his intestate until the expiration of the deceased.
'

1

,

J-

current year.

Up

ministrator must

^

to the time of sale or distribution the ad-

manage and

dispose of the property of the

estate for the best interest of the estate.

m

*
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Section 4

§ 2505.

Hiring of
negroes.

— Of Managing the Estate and Paying the

The negroes

of the estate

may

Debts.-

be hired by the admin-

he should look to the preservation and protection of the property as much as to the annual
income, and whenever it is necessary the administrator, under
the order of the court, may work the lands and slaves of deceased
istrator privately,

and in

so doing

for the benefit of the estate.
§ 2506.

The

administrator, as far as possible,

must

fulfill the
executory and comply with the executed contracts of the deceased, and he has a corresponding right to demand the same of
the parties contracted with. If, however, the personal skill of

Duty as to
contracts.

the intestate entered into the consideration of the contract, his
death renders the execution impossible, and the contract, though

must be considered as divisible and closed at his death,
and the part execution by the deceased authorizes and requires
a corresponding compliance by the other contractor.
§ 2507. No suit to recover a debt due by the decedent shall
entire,

Twelve
months' exemption
from suit.

be commenced against the administrator until the expiration of
twelve months from his qualification. This exemption shall not
apply to an administrator de bonis non, unless appointed within
the year allowed to his predecessor. And in all cases the administrator de bonis non shall be made a party to suits pending
against the administrator

upon

scire

facias issued to the

first

term.

SECTION
OF RECEIVING

AND MAKING

Making

titles

on bond of

intestate.

;ti .

e

d

of !ntestote.

Vendee

2511.

Vendor and vendee dying.

2512. Costs.

2509. Notice.
2510.

TITLES ON BONDS FOR TITLES.
Section.

Section.
2508.

V.

dying,

title

to heirs.

§2508. If the intestate, during his life, executed a bond to
make titles to land, and dies without making such titles, the
holder of such bond, after having complied with

may

its

condition,

apply to the Ordinary having jurisdiction over the estate,

an order requiring the administrator to execute the titles according to the terms of the bond, in all cases annexing to his petition a copy of the bond.
§ 2509. Personal notice of such application must be given to
the administrator, and three months' notice to all concerned, by
publication in the gazette in which the county advertisements

for

Eotiee/

*
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are inserted.
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—Receiving and making

If no objection

is filed,

Titles

on Bonds for

481

Titles.

and the Ordinary

is

satis-

fied of the truth of the allegations in the petition, the order shall

however, any one of the heirs at law files a written objection to the proceeding, the application shall be dismissed
and the petitioner remitted to his proceeding in the Superior

be granted.

If,

Caveat

Court.

§2510. If the vendee dies, having possession of a bond for vendee
titles, the Ordinary of the county having jurisdiction of the e's-Ss.,,

dy-

may, upon a similar application by any one of the heirs at
law of the vendee, and on notice to the vendor, and public notice
tate,

to all concerned, as provided in the foregoing section, order the

be made to the heirs' at law of the deceased. Such titles,
however, shall not prevent such lands being assets in the hands

title to

of the administrator for the

payment of

debts.

§2511. If both the vendor and vendee

the notice shall be

die,

given to the legal representative of the vendor,
the

title to

who

shall

Vendor and

make y<
rag.

the heirs of the vendee.

§2512. In all cases arising under this section, the costs of the Costs>
proceeding shall be paid by the applicant for the title.

SECTION

VI.

OF ADMINISTRATOR'S SALES.
Section.

Section.

Land

two

2513. Sale of perishable property.

2522.

2514. Sales at public outcry.

2523. Children not separated, &c.

2515.

Terms of

And

2525. Property held adversely.

of insolvent papers.

2518. Sale of land on negroes.
2519.

Manner

counties.

2524. Effect of warranty.

sale.

2516. Sale of wild lands.

2517.

lying in

—where and how

2526. Claim

tried.

2527. Private sales against public policy.
2528. Sales

of sale.

by

executor, &c.

2529. Return of sales.

2520. Recital in deed.
2521. Sale of slaves to pay debts.

§

2513.

The personal

perishable property should be sold at as

early a day as practicable, consistent with the interest of the

eprop "

must be done under order from the Ordinary, in which
the kind of notice and the length of time it shall be given, being

tate.

It

than ten days, shall be specified. The order for sale
shall be granted as of course, unless the application is from a
temporary administrator, when the Ordinary may exercise his
not

less

discretion.

31

*

sale of P er-

es-epty.
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Section
Sales atpub-

6.

— Of Administrator's

Sales.

§2514. All sales by administrators, (except of annual crops
sent off to market, and of vacant lands,) shall be at public outcry

between the hours of ten o'clock, A. M.,. and four o'clock, P. M.,
nor shall any sale be continued from day to day unless so adverTo best ad
vantage.

tised.

Good

faith

is

required of the administrator in

that the property be sold in such

manner and

all

cases

quantities as shall

be deemed most advantageous to the estate.
§2515. The administrator may exercise his discretion in demanding cash or extending credit. Full notice should be given>
and the best interest of the estate observed. If credit is given,
the administrator must, at his own risk, determine the sufficiency
of the security given. If the security taken is ample at the time,
Diligence as and. subsequently the debt is lost after the utmost diligence by
to surety.
the administrator, he will not be responsible for the amount.
sale of wild
§ 2516. On application by the administrator, and due notice advertised as hereinafter provided in case of lands, the Ordinary
may grant an order authorizing the administrator to sell, at private sale, wild uncultivated lands lying in counties other than
that of the administration .Provided, no objection is filed by
any one interested in the estate, and the Ordinary is satisfied

Terms of

.

.

;

that such private sale
And

of

in-

pa

n
pers.

is

preferable.

§2517. All notes, bonds, judgments, accounts, or other evidences of debt, which, after due diligence, remain uncollected,

and are deemed insolvent or doubtful, may be sold by the administrator, under an order of the Ordinary, at public outcry, during
the usual hours of sale, on the regular day of Sheriff's sales, and
at the court-house

door

;

thirty days' notice of such sale being

given at the court-house door, and at three or more public places
in the county.
sale of land

§2518.

If, at

any time,

it

becomes necessary

for the

payment

of the debts of the estate, or for the purposes of distribution, to

^yU

sell

the land or negroes of the decedent, the administrator

Notice.

>^

by written

Ordinary for leave to sell,
setting forth, in the petition, the reason for such application, and
notice of the same shall be published once every two weeks for
two months before the hearing, in the gazette in which the county
advertisements are published. If no objection is filed, and the
Ordinary is satisfied of the truth of the allegations in the petition, an order shall be passed granting the leave to sell, specifying therein the land and negroes as definitely as possible.

shall,

'

iu

petition, apply to the

;;
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Sales.

§2519. Every such sale shall be advertised in the same gazette Manner of
It
for forty days after the leave granted and before the sale.
shall be had at public auction, on the first Tuesday of the month,
i

between the usual hours of sale, and at the place of public sales
iin the county having jurisdiction of the administration, unless by
special order in the discretion of the Ordinary, a portion of the

land or negroes

is

where the land

sold in another county

or

lies

the negroes are domiciled.

compliance with these provisions in Recital »
the administrator's deed, shall be prima facie evidence of the

The

§ 2520.

recital of a

tfacts.

§2521. The slaves belonging to an estate shall never be soldgaieof
'for the purpose of paying the debts, (unless directed by the will,) pay debts

with the hire of the

sunless the other personal estate, together

slaves for twelve months, will be insufficient to discharge
;and where the application to
tion, the

Ordinary must be

or

them

the purpose of distribu-

sell is for

satisfied that the distributees

have

.actual notice of the application.
§ 2522. If land ordered to

body of land lying

be sold

partially in

two

is

composed of one

counties, the sale

tract or Land

may

be had

lying

counties.

in either county, as directed by the Ordinary.

§2523. Children, not exceeding eight years of age, of any fe- children net
male slave, shall not be separated from the mother, either for the frommothipurpose of sale or distribution,

made by any

er

sale or distribution is

administrator, executor, guardian or other trustee

husband and

aior shall

when such

wife, recognized as such

by the deceased

master when both belong to the estate, be sold separately.
§2524. An administrator cannot bind the estate by any war- Effectof
warrant7
ranty in any conveyance or contract made by him, nor is he pertonally bound by such covenant, unless the intention of personal

'

liability is distinctly expressed.
§

An

2525.

to the estate

administrator cannot

by a third person

;

sell

property held adversely property

he must

first

recover possession,

§ 2526. If an administrator offers or proposes to sell

any

real ciaim—

claimed by any other person, such third person Sowlried.
interpose his claim, which shall be tried in the county where

estate

may

which

verseiy.

the land

lies.

is

If the claim be to personal property,

it

shall

be

tried in the county of the residence of the administrator.

A private sale of land or slaves,

under an obligation to private sale
perfect by legal formality is contrary to public policy, and ren- JSfey?
ders such sales always open to review at the option of parties at
§ 2527.

>

;
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484

Section

Such

interest.

legal
by esecutorB, &c.

and

6.

— Of Administrator's

sales,

made

Sales.

December

prior to

1859, are

IjTth,

valid.

§2528. If a will authorizes- a private sale by the executor, an
administrator, with the will annexed, may execute the power

and

sell

the property without order from the Ordinary.

If the

will merely designates the property to be sold without specifying

the

mode

of sale, no application for leave to sell

is

necessary

but in other respects the executor or administrator, with the will
annexed, must comply with the requisitions before specified.
Eeturn of

An

§2529.

administrator must

make

a full return of every

Sales.

sale, specifying

the property sold, the purchasers, and the amounts,

together with the terms of

sale.

SECTION
OF DISTRIBUTION, ADVANCEMENTS

2530. Rule of distribution.

2540. Advancements, &c.

2532. Schedule.

"2541.

2533. Title to property set apart.

2542. Division in kind.

2535.

Two

sets of children.

How

estimated.

2543. Order for partition.

2544. Return.

2536. Fees and costs.

2545. Refunding bond.

2537. Advancements.

2546.

2538. Proof

dis-

2539. Portions in trust, &c.

2531. Year's support to family.

2534. Provision in lieu of year's support.

tribution.

AND PROVISION FOR FAMILY,

Section.

Section.

Rule of

VII.

Widow may

select.

of.

payment of expenses of administration, and
the debts of the deceased, the balance of the estate, both real and
personal, stands subject to distribution among the heirs at law of
§ 2530. After the

the deceased, according to the relationship hereinbefore prescribed.
§ 2531.

1

Years sup-

Among

the necessary expenses of administration, and

port to fami

to be preferred before all other debts,

is

the provision for the sup-

port of the family, to be ascertained as follows

:

Upon

the death

any person, testate or intestate, leaving an estate, solvent or
insolvent, and leaving a widow, or a widow and minor child, or
children, or minor child or children only, it shall be the duty of
the Ordinary, on the application of the widow, or the guardian
of the child, or children, or any other person in their behalf, on
notice to the representative of the estate, if there is one, and if
none, without notice, to appoint five discreet appraisers and it
shall be the duty of such appraisers, or a majority of them, to
of

;

.

'

4
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set apart

7.

— Of Distribution, Advancements and

and assign

to such

widow and
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Provision for Family.

children, or children on-

property or money, a sufficiency from the estate for
their support and maintenance for the space of twelve months,
to be estimated according to the circumstances and standing of
ly, either in

the family previous to the death of the testator or intestate, and

keeping in view also the solvency of the estate. If there be a
widow, the appraisers shall also set apart, for the use of herself
Furmture
arid children, a sufficient amount of the household furniture.

The

-

provision set apart for the family shall, in no event, be less

than the sum of one hundred

whole

dollars,

and may extend to the

estate.

§2532. It shall be the duty of the appraisers to

make

a sched-

schedule,

by them, and return the same,
under their hands and seals, to the Ordinary, within three months
from the date of their action, to which return objections may be
filed by any person interested, at any time within six months after the filing of the same in office, and if no objections are made, objections,
nle of the property so set apart

or if

made

are disallowed, the Ordinary shall record the return

made, in a book to be kept for this purpose; if an appeal he
taken, pending the appeal the family shall be furnished with neso

cessaries

by the representative of the

§2533. The property so

estate.

by the appraisers shall vest Title to property set
in the widow, for the use of herself and the children, so long as apart.
they are minors, and if no widow, in such children, share and
set apart
-

share

alike,.

A

testator may, by his will, make provision in lieu of provision in
§2534.
6"
this support for twelve months, in which case the widow may rapport

under the same rules as regulated her election of dower.
§2535. If there are two sets of minor children, by different two seta of
wives, the appraisers shall specify the portion going to the children of the deceased wife, which portion shall vest in them.
§2536. The reasonable charges of the appraisers, to be assessed Fees and
costs.
by the Ordinary, and the fees of the Ordinary, shall be paid by
the applicant out of the fund set apart.
The Ordinary may is-

elect,

sue a writ of fieri facias against the representative of the estate fl fa.
for the amount so awarded, as aforesaid.

vs.

§ 2537. An advancement is any provision by a parent, made to Advanceand accepted by a child, out of his estate, either in money or m
property, during his lifetime, over and above the obligation of
the parent for maintenance and education. Donations from affection, and not made with a view of settlement, nor intended as

,
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Section

1.—-Of

Distribution,

Advancements and Provision

,

<Sfo.-_

for Eamily.

advancements, shall not be accounted for as such;; nor shall thesupport of a child under the parental roof, although past majority,
nor the expenses of education, be held as advancements, unless
-

charged as such bj the parent.
Proof

A memorandum of

advancements, in the handwriting
of the parent, or subscribed by him, shall be evidence of the fact
of advancement, but shall not be conclusive as to the valuation
§ 2538.

©f.

of the property, unless inserted as a part of testator's will, or referred to therein.
§

portions in

grand

2539.

A portion given in trust for the benefit of

advancement

cnii-

portion given to the children of a deceased child

ment

a child

is

to such beneficiary, as if directly given to her.

to that distributive share of the estate,

dren must regulate and equalize inequalities
in dividing the surplus

coming

is

A

an advance-

and the grand-chil-

among

themselves,

to them.

§2540. In the distribution of an estate, every child of the

Advanoe-

&m

in--

ew
£Snnled testate,

and if a child be dead, the representative of that distributive share must first account for any and all advancements made
in intestate's lifetime; if the advancements amount to, or exceed,
the share received by an unadvanced child, such advanced distributee shall receive nothing farther from the estate if the advancement is less, then each unadvanced or less advanced distributee shall first be made equal to such advancement, before a
general and equal distribution is made. If there be a widow,,
she shall be made equal to advanced children, as other distribu-

,.

;

tees.
Howeetfma-

§2541. Every advancement, unless a value is agreed on at the
time of its acceptance, shall be estimated at its value at the time
of the advancement. And no interest shall be charged upon the
value thereof, until the time of the

first

•

distribution of the estate,

from which date advancements shall be reckoned with regard tointerest in the same manner as an equal amount of the estate received at that time.

§2542. Whenever

Division in

it

is

practicable the Ordinary,

may

order a,

which order may be granted on:
the application of the representative, or any distributee of the estate.
In all cases the applicant shall give at least twenty days'
distribution of the estate in kind,

written notice to

Notice.
:

all parties in interest

within this State

who

are

of age, and to the guardians, if any, of minor distributees, and
."

shall also give notice to

any persons in

interest residing out of

.

PT. 2.— TIT. 6.— CHAP. 3.— ART. 2.— Title, &c.
Section

1.

— Of Distribution, Advancements and Provision

by publication of the same
four months in one of the gazettes of
the State,

at least twice a

for Family.

month

for

this State.

Upon

hearing the petition of the applicant the Ordinary, if no good cause to the contrary be shown, shall grant an
order for divison, and appoint three or more freeholders of the

§2543.

county where the property

situated,

is

whose duty

it

shall

of shares, and

by

lot,

order
par

l

be to Dut

appraise and impartially divide the property into the requisite

number
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for

lon

'

of

titioner8

-

or otherwise, to assign to each dis-

by balances

tributee his share, equalizing the same, if necessary,

money, to be paid either out of the estate or by the respective
distributees such appraisers and partitioners being first sworn to
the faithful and impartial discharge of their duty as such if only Partial
in

;

;

/,,,..,

,

•

i

i

-!•

<u-

vision.

a portion of the distributees, or legatees, are entitled at the time
to the possession of their portion of the property, their shares

may
mon

be

set apart as aforesaid,

and the remainder be

left in

com-

stock for future distribution.

§ 2544.

The

return of the division and partition thus made,

Return,

be in writing, signed by the appraisers, and any party in
may file objections to such return before it is made the
judgment of the Court of Ordinary* If such objections be sustained, the Ordinary shall order a new division by the same or
shall

interest

other partitions.
§ 2545.

In

all cases

of distribution in kind, the administrator,

Refunding

up the property, may demand of each distribu- bond
tee, or his guardian, bond and security, to refund his proportionable part of any debt which may be afterwards established against
the estate, and the costs attending the recovery thereof.
before delivering

In every partition or division of the estate of an intes- Widow may
the widow, if any, shall be allowed to select her portion or select

§ 2546.
tate,

"

share of the negroes, the same being fairly appraised, and not ex-

ceeding her distributive share beyond her interest in the balance
of the estate.

SECTION
OF COMMISSIONS

VIII.

AND EXTRA COMPENSATION.

Section.

Section.

2547. Ordinary commissions.

2548.

On

interest

2549.

No

commissions on payments, &c

2550.

None

2552. Extra compensation.

made.

for delivering property, &c.

2551. Traveling and other expenses.

2553.

No

fund shall pay commissions, &c.

2554. Forfeiture of commissions.
j

2555. Expense of agents

;

PT. 2.— TIT. 6.— CHAP. 3.—APT. 2.— Title, &o.
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Section

As

§ 2547.

Ordinary

8.

— Of Commission and

Extra Compensation.

a compensation for his services, the administrator

have a commission of two and one-half per cent, on allsums
of money received by him on account of the estate, (except money loaned by him and repaid to him,) and a like commission on
all sums paid ont by him, either to debts, legacies or distributees.
Such commissions are part of the expense of administration, and
should be paid from the general estate, if any. If none, then to
be deducted from the debt or legacy paid.
shall

§ 2548. If in the course of administration the administrator

on interest

on money loaned by the intestate, or by himas administrator, and shall return the same to the Ordinary

shall receive interest
self

so as to

become chargeable therewith

as a part of the corpus of

the estate, he shall be entitled to ten per cent, additional com-

mission on
No commis-

§ 2549.

all

such amounts of interest made.

The administrator

is

no commissions on
and if there

entitled to

debts, legacies or distributive shares paid to himself,

are
^visions,

more than one administrator, the

allowed them,
ces rendered

None

for de-

hvering pro-

pertym

among

by

division of the commissions

themselves, shall be according to the servi-

each.

§2550. ~No commissions shall be paid to anv administrator or
executor for delivering over of any property in kind. But the
.

.

Ordinary

may

.

allow reasonable compensation for such service,

not exceeding three per cent, on the appraised value.

If however,

land and negroes are worked together by any trustee for the benefit

of the parties in interest, or negroes are hired out from year

from the same cause, the Ordinary may, in his discretion,
allow to such trustee additional compensation for such services
in no case exceeding ten per cent, of the annual income of the
property so managed.
to year

Traveling

and other
expenses.

§
v 2551.

An administrator

in the discharge
° of his dttty required
x
*

,y

'

#

to travel out of his county, shall be allowed the

actual disbursements, to be ascertained

under oath.

The Ordinary may

by

also allow

his

amounts of

own

his

statements

him a reasonable com-

pensation for the time devoted to this service

;

Provided, under

the circumstances, the Ordinary adjudges such additional com-

pensation a proper charge against the estate.
Extra compensation.

§2552. In other cases of extraordinary services, extra compenr\
sation may be allowed by the Ordinary.
But in no case is the
allowance of extra compensation by the Ordinary conclusive upon
,

the parties in interest.

>

PT. 2.— TIT. 6.— CHAP. 3.~AKT. 2.— Title, &c.
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§ 2553.

489

8.— Of Commission and Extra Compensation.

"Where from any cause a trust fund shall pass through

No^d

the hands of several administrators or other trustees, by reason of commons
the death, removal, resignation or otherwise of the first qualified
trustee, such fund, shall not be subject to diminution by charges
of commissions by each successive trustee holding and receiving
in the same right but commissions for receiving the fund shall
;

be paid to the first trustee or his representative, and commissions
for paying out, shall be paid to the trustee actually disbursing
the fund, and no commission shall be paid for handing over the
fund to the successor of a trustee.
§ 2554. Admistrators and other trustees failing to make annual Forfeitui e of
.

returns as herein before required, shall forfeit

all

commissions for

commiS81ons

which no return is made, unless the Ordinary, upon cause shown, shall, by special order on
the minutes, relieve them from this forfeiture.
transactions during the year within

§2555. Among the expenses of administration, should be in- Expense of
eluded and allowed the expenses of such agents as the administrator finds

necessary to employ for the estate.

it

The

existence

of the necessity must be satisfactorily shown to the Ordinary.

SECTION

IX.

OF FINAL SETTLEMENTS AND RECEIPTS.
Section.

Section.

2556. Settlement before the Ordinary.
255V.

How made.

2560.

How

and when compounded.
may be recorded.

2561. Final receipts

2562. Refunding Bonds,

2558. Settlement in Court of Equity.

when to be given.

2559. Rule for charo-ing; interest.

§2556.

Any

person ^interested as distributee or legatee,

may settlement

one year from the grant of administration,
cite the administrator to appear before the Ordinary for a settlement of his accounts, or if the administrator chooses, he may
after the expiration of

ordinary,

be present at 'the settlement of his
such settlement shall be conclusive

cite all of the distributees, to

accounts by the Ordinary

;

upon the administrator, and upon

all

the distributees,

who

are

present at the hearing.

§2557.
Ordinary

Upon proof of such citation, by a distributee, the How made
may proceed to make an account, hear evidence upon e£d eoforc

any contested question, and settle finally, between the distributee
and administrator such settlement may be enforced by execu;

"

PT. 2.— TIT. 6.— CHAP. 3.—AKT. 2.— Title, &c.
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Section

9.

— Of Final Settlements and Receipts.

tion or attachment, for contempt, either party having the liberty

Appeal.

of appeal.
settlement
in Court of

Euiefor
cnargmg
terest.

§2558.

have concurrent "jurisdiction*.
A Court of Equity, shall/»-...
'

over the settlement of accounts of administrators.

Equity.

in-

such settlements a
§2559.
In making;
o.
°

reasonable time,
?

ac-

cording to the facts of each case, should be allowed to the trustee
to invest funds coming into his hands, before charging him with

manner, disbursements made by the
trustee, should as a general rule, bear interest from some period
anterior to the date of payment, according as he may have retained
funds to meet them. In every case, the object is to charge the
trustee with such interest as a diligent man would make, and
to see that the trust fund is not used for his private benefit.
how and
§2560. The interest to be charged against trustees, appointed
pounded,
since 1st January, 1848, and hereafter appointed, shall be at therate of seven per cent, per annum, without compounding, for
six years from the date of their qualification, and after that time,,
at the rate of six per cent, per annum, annually compounded.
But any trustee, may relieve himself from this rule by returning annually, the interest actually made and accounting for the
balance of the fund. And any distributee, may recover greater
interest, by showing that the trustee actually received more, or
that he used the funds himself to greater profit.
Finaireceipt
§2561. The final receipts on settlements given by distributees«orded.
or legatees to an administrator, if attested by a Judge of any
Court in this State, a Justice of the Peace or a ^Notary Public,
may be admitted to record by the Clerk of the Superior Court
of the county of the residence of the administrator, and when
recorded, shall be admitted in evidence, without further proof,
and in case of the loss of the original, a copy may be used in
evidence, under the same rules as copies of registered deeds.
Eefunding
§ 2562. An administrator, where litigation against the estateto be given, is pending or is threatened, or notice of a claim has been given
to him, may demand of the distributees or legatees, refunding
bonds to indemnify him against such claims, and on failure to
give such bonds, the administrator may reserve enough of the
assets to respond to such claims
but in no case, shall the administrator require a refunding bond from the heir, when no threatened suit or claim renders such bond necessary.
interest thereon,

and in

like

;

PT. 2.— TIT. 6.— CHAP. 3.— AET. 2.— Title, &c.
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Letters of Dismission and Resignation.

SECTION X.
OF LETTERS OF DISMISSION

AND RESIGNATION.

Section.

Section.

how

2563. Dismission,

2566 Disposition of unclaimed funds.
how made.

granted.

2561. Registration

2564. Duty of Ordinary.

—

2565. Fraudulent discharge.

An

has fully discharged all his du- Dismission
—how grantt ' '-!•
i
i
ties, may petition the Ordniary to pass an order discharging him ed.
from his trust; upon such petition a citation shall issue, requiring
§ 2563.

administrator,

who

•

.

persons concerned to show cause, against the granting of the
discharge.
Such citation shall be published in the gazette for
all

six

months.

Upon

f
the hearing, the Ordinary shall examine closely
gjjgj£
into the condition of the estate, and the conduct of the adminis-

§2564.

he has faithfully and
honestly discharged the trust and confidence reposed in him, the
prayer of the petitioner shall be granted, and the administrator
released from all liability as such Provided^ any heir, distrib- f*%*^r
minors
utee, or legatee, who is a minor at the time of the discharge,
may, within five years after his arrival at majority, commence
suit against the administrator, and such discharge shall be no
bar to his action.
trator,

and

if

he

shall

be

satisfied that

;

-

§ 2565.

A discharge obtained by the administrator, by means of

Fraudulent

any fraud practiced on the heirs or the Ordinary, is void, and may
Examinabe set aside on motion, and xproof of the fraud. ~No discharge
o tion by Or^
should be granted without actual examination by the Ordinary aiaary.
?

and the order of discharge should

assert such

examination into

the accounts of the administrator.
§

2566. If funds are in the hands of the administrator, and no
i

•

•

i

i

ii
Ordinary may nevertheless
s\

t

l

person claiming the same, the
grant
a discharge, at the same time passing an order either requiring

Disposition
of unclaimed
funds.

the administrator to deposit the fund in such solvent bank as the
court

may

hands

direct, or else authorizing

him

same in
per annum.

to retain the

an interest not exceeding four per cent,
The discharge shall not take effect until the money is deposited,
or in the event of its being retained by the administrator, it shall
not relieve "him or his sureties from their liability to comply with
his

at

such order and respond for such fund.
§ 2567.

Any

administrator,

from the county, or

for

who from

age, infirmity,

any other cause,

removal EesignatioB

desires to resign his made.

:

PT. 2.— TIT. 6.— CHAP. 3.— ART. 2.— Title, &c.
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Section 10.

may

trust,

name

— Of Letters of Dismission and

Resignation.

petition the Ordinary, stating the. reasons

of a suitable person qualified and entitled

to,

and the
and willing

whereupon, the Ordinary shall cite such person, and the next of kin of the intestate, to appear and show cause
why the order should not be granted. If no good cause be shown,
and the Ordinary is satisfied that the interest of the estate will
not suffer, the resignation shall be allowed, and the administrator shall be discharged from his trust whenever he has fairly settled his accounts with his successor and filed with the Ordinary
Minors in interest shall be
Exception in the receipt in full of such successor.
&yor o mia j[ owe( j £ ve y ears from the time of their arrival at majority
to examine into and open such settlement.
to accept the trust

;

SECTION

XI.

OF REMOVING PROCEEDINGS TO ANOTHER COUNTY
Section.

Section.

2568. Proceedings to obtain order.

25*70.

Sureties

—how

liable.

2569. Executor need not give bond.

Proceedings
to

obtam

or-

§ 2568. Whenever from a change of residence or other cause
an a d
i s trator
may desire to remove the jurisdiction of his
trust from the Court of Ordinary of the county of the residence

mm

of testator or intestate to that of his

may
1.

own

residence, the

same

be done by complying with the following requisitions
By obtaining a copy of all the records of the Ordinary

rel-

ative to his trust, and causing the same to be recorded by the
Ordinary of the county of his residence.
2. By giving to the Ordinary of his county new bond with
good security for the discharge of his duty as administrator in
the same manner as if the administration was originally granted

there.

By

with the Ordinary of the county having original
jurisdiction, a certificate, under the seal of the Ordinary of the
county to which the trust is to be removed, that the foregoing
provisions have been complied with.
4. The Ordinary having jurisdiction shall then pass an order
3.

filing

transferring the trust to the Ordinary of the other county.
Executor
give bond,

§ 2569.

An

executor

who

has not been required to give bond
be required to give bond on removal of his trust to
another county.
shall not

PT. 2.— TIT. 6.— CHAP. 3.— ART. 2.— Title, &c.
Section

§ 2570.

On

11.— Of Removing Proceedings

removal of an administration

the sureties on the

bond

first

all

acts prior to the removal,

as herein provided, ^eties-

;

the sureties on the

his acts from the

commencement

made

responsible for

If the latter are

of the administration.

to another county.

are liable only for the conduct of

the administrator up to the time of removal

second bond are liable for

493

they have a right of contribution

against the former.

SECTION

XII.

OF FOREGIN ADMINISTRATORS.
Section.

Section.

;

2571. Privileges in this State.

i

2572. Exemplification.

!

2513. Protection of heir, &c.
2574. Transfer of stock, &c.

§2571. When a person at the time of his death is domiciled Privilege3 in
thls state
in another State, and administration is there regularly granted
on his estate, either to an executor or administrator, such execu*

tor or administrator, if there be

may

institute his suit in

right of action, or recover

none appointed in

this State,

any court of this State to enforce any
any property belonging to the deceased,

or accruing to his legal representative as such.
§ 2572.

Pending the

action, a properly authenticated exempli- Exempiie-

fication of the letters testamentary or of administration shall
filed

be

catlon

'

with the Clerk of the Court, to become a part of the record;

pending in a court of record. If it be
a summary process, the exemplification shall be filed with the

Provided, the cause

is

papers.

§2573. If any citizen of this State is interested as creditor, Protectionof
heir or legatee in the estate of which such administrator or exec- heir &c
tor is the representative, he may, by application to a Court of
Equity, compel such foreign executor or administrator to protect
his interest according to equity and good conscience before removing such assets beyond the limits of this State.
-

'

§2574. Such foreign executor or administrator may transfer Transfer
bank stock standing in the name of the decedent and check for stock &c
deposits made by him, or dividends declared on his stock, first
'

filing

with the bank a certified copy of his appointment and

qualification.

'

FT. 2.— TIT. 6.— Title, &o.
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Chapter

4.

—Of

Title

by

Judicial Sale.

CHAPTEK

IV.

OF TITLE BY JUDICIAL SALE.
Section.

Section.
2575. Effects in passing

2580. Putting purchaser in possession.

title.

'2576. Original title.

2581. Seizure of personalty.

2517. Note in writing unnecessary.

2582. Sale of stocks.

Ejects in
titlo,

made, by virtue of Judicial process,
issuing from a court of competent jurisdiction, shall convey the
title as effectually as if the sale was made by the person against
,

§ 2575.

whom
Original

ti-

41e.

A

sale regularly

the process issues.

§ 2576.

In

all

controversies in the courts of this State, the

purchaser at such a sale shall not be required to show

back of his purchase, unless

good
".Note in wri•

ting unneeessary.

Caveat
emptor.

successors.

2584. Purchaser need not trace funds.

2579. Covenants running with land.

(passing

made by

2583. Titles

Caveat Emptor.

2578.

title in

§ 2578.

title

deeds

be necessary for his case, to show

the person whose interest he purchased.

§ 2577. ~No note or
to charge

it

memorandum

any purchaser

in writing shall be necessary

at a Judicial sale.

The purchaser must look

and soundness of

all

property sold under Judicial process.

Fraud.

tual fraud or misrepresentation

Warranty.

bind him personally.
dividually, unless

for himself as to the title

by the

officer or his

agent

~No covenant of warranty binds

made with

Ac-

may

him

in-

that intention and for a valuable

consideration.
Covenants
running
with land.

§ 2579.

The purchaser

nants of warranty running with the land,

porated in the previous
Putting purchaser in
possession.

seizure of
personalty.

at Judicial sales

title deeds.

"Whenever a present interest in land is sold by any
be his duty to place the purchaser or his
agent in possession of the land, and to this end he may dispossess the defendant in the process, his heirs and his tenants, or
his lessees or vendees of younger date than the judgment upon
which the process issues, but he may not dispossess other tenants
claiming under an independent title,
§ 2580.

Judicial officer it shall

§ 2581.

To

authorize a sale of personal property there must be

an ac uaj or constructive seizure.
{-

Lien onfuture inter•eata.

may enforce any covewhich may be incor-

and

A

future interest in person-

but the lien of judgments will
attach thereto, so far as to prevent alienation, before the right to
alty cannot be seized

present possession accrues.

sold,

PT. 2.— TIT. 0.— Title, &o.
Chapter

4.— Of

Title

by Judicial

Sale.

§ 2582. Shares in a bank, or other corporation,

on and

under attachment or

sold, either

where the corporation does business

fi.

officers

may

be levied sale

of

fa., in the county

notice of such levy being

;

.given to the defendant, if his residence be

the

495

known, and

of the corporation ; such sales shall be

also to

made only by

the Sheriff, or his deputy, and constables levying thereon, shall
Only one share shall be
turn over such levies to the Sheriff.
sold at once. The Sheriff shall give the purchaser a certificate
of his purchase, which, on presentation to the

officers of the

corporation, shall authorize a transfer of the stock to him.
fers of stock after

Trans-

levy of an attachment, or after judgment, and

with notice to the corporation of the levy or judgment, are absolutely void.

If the shares be in a railroad, canal, turnpike, or

plank road company, they

may

be levied on and sold in any

-county through which the same passes.
§ 2583. If a Sheriff fails to

oessor in office

make

may make them

titles to

in the

a purchaser, his sue-

same manner

as if

Title8

made

he had s f 8U?ces

"

r#

sold the property.

The purchaser

not bound to look Phaser
ee
to the appropriation of the proceeds of the sale, nor to the re- ?r a C e fund*,
turns made by the officer, nor is he required to see that the officer has complied fully with all those regulations prescribed in
§ 2584.

such

cases.

between the

at Judicial, sales is

All such irregularities create questions and

liabilities

and parties interested in the sale. The innocent purchaser is bound only to see that the officer has competent authority to sell, and that he is apparently proceeding to
sell under the prescribed forms.
officer

PT. 2.— TIT. 6.— CHAP. 5.— Title, &c.
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Article

1.

— Of Private

Sales.

CHAPTER

Y.

OF TITLE BY CONTRACT.

Article

1.

Of

private sales.

Article

2.

Of

gifts.

ARTICLE

I.

OP PRIVATE SALES.
Section.

Section.
2585. Essentials of sale.

2600. Delivery of goods.

2586. Sales by auction.

2601. Sales of articles being manufactured

2587. Sales to defraud creditors, &c.

2602. Consideration.

2588. Protection of bona fide purchaser.

2603. Inadequacy.

2589. Duress or fraud.

2604.

2590.

What

is

2591. Concealment

when

2607. Implied warranty.

2608. Breach.

2593. Duress.
2594. Possibility cannot be

sales to de-

d Cr
tors or pur-

2609.

sold.

Good

faith.

2595. Title conveyed.

2610. Vices of slaves.

2596. Purchaser without notice.

2611. Defects generally.

2597. Contracts entire or divisible.

2612. Patent defects.

2598. Deficiency in sale of lands.

2613. Barter and exchange.

2599. Loss of land from defect of

Sales by
auetion.

due.

2606. Purchaser without notice.

fraud.

2592. Mistake.

Essentials of

When

2605. Stoppage in transitu.

fraud.

title.

§2585. Three elements are essential to a contract of sale: 1.
An identification of the thing sold. 2. An agreement as to the
3. Consent of the parties.
price to be paid.
§ 2586. In

case of sales

by

auction, the auctioneer shall be

considered agent of both parties, so far as to dispense with any
further memorandum in writing than his own entries.
§ 2587.

Every

sale

made with

intent to defraud either credi-

vendor or prior or subsequent purchasers, if such intention be known to the vendee, shall be absolutely void as
against such creditors or purchasers. "
§2.588. Every voluntary deed or conveyance made by any
Protection
purchaJefs^ person, shall be void as against subsequent bona fide purchaser
for value, without notice of such voluntary conveyance.
§ 2589. Fraud or duress, by which the consent of a party has
Duress or
fraud.

What
fraud.

is

tors of the

been obtained to a contract of sale, voids the sale.
§2590. Fraud may exist from misrepresentation by either
party, made with design to deceive, or which does actually deceive the other party, and in the latter case such misrepresenta-

PT. 2.— TIT. 6.— CHAP. 5.— Title, &o.
Article
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Private Sale.

though the party making it was not aware
Such misrepresentation may be
that his statement was false.
perpetrated by acts as well as words, and by any artifices de-

tion voids the sale,

signed to mislead.

A misrepresentation,

ground for annulling a contract.
Concealment of material
§2591
o

facts

not acted on,

may,
"

in itself,

not

is

amount conceaiment
traud

fraud—

to a
1.

When

2.

When, from any

direct inquiry

is

made and

—when
-

the truth evaded.

reason, one party has a right to expect a

communication of the facts from the other.
3. Where one party knows that the other is laboring under a
delusion with respect to the property sold or the condition of
the. other party, and yet keeps silence.
4. Where the concealment is of intrinsic qualities of the article which the other party, by the exercise of ordinary prudence,

full

and caution, could not

discover.

§ 2592. Mistake of law, if not brought about by the other Mistake.
Mistake of
party, is no ground for annulling a contract of sale.

a material fact may, in some cases, justify a rescission of the contract

;

mere ignorance of a

fact will not.

§2593. Duress consists in any illegal imprisonment or legal Duress,
imprisonment used for an illegal purpose, or threats of bodily or
other harm, or other means amounting to or tending to coerce
the will of another, and actually inducing him to do an act contrary to his free will.
§ 2594.

A bare contingency or possibility cannot

ject of a sale,

be the sub- Possibility
unless there exists a present right in the person sold.

selling, to a future benefit

;

so a contract for the sale of goods to

day where both parties are aware that
be
to xpurchase himself to fulfill his contract, and speculating
the seller expects
x
contracts.
no skill and labor or expense enters into the consideration, but
the same is a pure speculation upon chances, is contrary to the
policy of the law, and can be enforced by neither party.
§ 2595. The seller can convey no greater title than he has Title conv<
The bona fide purchaser of a negotiable paper not dishimself.
honored, or of money, or bank bills, or other recognized currency,
will be protected in his title, though the seller had none.
There
"
©vert.
market overt" in Georgia.
is no
§2596. A title obtained by fraud, though voidable in the ven- Purchaser
dee, will be protected in a bona fide purchaser without notice.
tice.™
delivered at a future

7

.

32

m

PT. 2.— TIT. 6.— CHAP. 5.— Title, &o.

498

Article

1.

— Of

Private Sales.

§2597. The contract of sale

Contracts
visibie.

may

be entire or

a failure in part voids the whole.

tire,

Ifen-

divisible.

If divisible, the void-

only in proportion and to the extent of the failure. The
intention of the parties determines the question of entirety or di-

ance

is

visibility.
Deficiency
in sale of

§
° 2598.

In a

ciency in the

lands.

If the sale

is

sale of lands, if the

purchase

defi.

.

number of acres may be apportioned in the price.
by the tract or entire body, a deficiency in the

quantity sold cannot be apportioned.
fied, as "

per awe. a

is
.

t

more

If the quantity

speci-

is

any

or less," this qualification will cover

defi-

ciency not so gross as to justify the suspicion of willful decep-

mistake amounting to fraud

tion, or
is

apportionable

the purchaser

;

;

in this event the deficiency

may demand

a rescission of the

an apportionment of the price according to relative value.
§ 2599. If the purchaser loses part of the land from defect of
title, he may claim either a rescission of the entire contract, or a
reduction of the price according to the relative value of the land

sale or
Purchaser

m8

a
'

&c.

so lost.
Delivery of

§2600. Generally, the delivery of goods

The

fection of a sale.

may

essential to the per-

intention of the parties to the contract

dispense therewith

delivery need not be actual

;

may

construc-

;

be inferred from a variety of facts until demade or dispensed with, the goods are at the risk of the

tive delivery

livery

is

is

;

seller.
sales of ar-

manutac- °

§2601.

When

the sale

is

of goods to be manufactured and de-

livered at a future time, the question of risk will

depend upon

the fact to be ascertained in each case, whether the parties stipulate for a particular article in course of construction, or an article filling

the

the specification of the contract.

In the former case

passes to the vendee before delivery

title

;

in the latter

it

does not.
Considera
tion.

§ 2602.

A valuable consideration

either be definite or an agreement

certain
inadequacy.

;

if its

§ 2603.

is

essential to a sale

made by which

it

must

is

no

sale.

no ground for rescission of a
so gross as combined with other cir-

Inadequacy of price
it is

it

can be made

ascertainment becomes impossible, there

contract of sale, unless

;

is

cumstances to amount to a fraud.
when

due.

§ 2604:. Unless credit

is

of the trade, the purchase
seller

on or is the custom
due immediately, and the

specifically agreed

money

may demand payment

is

before delivering the goods.
.

—
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Sales.

§2605. If the goods are delivered before the price is paid the stoppage
but until actual
seller cannot retake because of failure to pay
receipt by the purchaser the seller may at any time arrest them

in

;

on the way and retain them until the price is paid. If credit
has been agreed to be given, but the insolvency of the purchaser
is made known to the seller, he may still exercise the right of
stoppage in transittL
bona fide assignee of the
§ 2606.

A

bill

of lading of goods for Pu rcha 3 er

a valuable consideration and without notice that the same were
unpaid for, and the purchaser insolvent, will be protected in his
title

OT
See.

against the seller's right of stoppage in transitu.

% 2607. If there is

covenant of warranty, the pur- implied
no exoress
X
warranty.
n "L
the seller how-

chaser must exercise caution

m detecting detects

i

i?

ever, in all cases (unless expressly, or

;

from the nature of the

transaction excepted,) warrants
1.

2.

That he has a valid title and right to sell.
That the article sold is merchantable and reasonably suited

to the use intended.
3.

That he knows of no latent

defects undisclosed.

A

breach of warranty, express or implied, does not an§ 2608.
mil the sale if executed, but gives the purchaser a right to damages.

It

may be

Breach.

pleaded in abatement of the purchase money.

If the sale be executory,

it is

a good reason for the purchaser to

Effeet of

refuse to accept possession of the goods.

§2609. Covenants of warranty should be so construed as to Good faith,
require and encourage the utmost good faith in all contracting
parties.

known, would ^a°ee98 of
ordinary market are such latent defects as good

§ 2610. Yices of character in a slave,

injure his sale in

which

if

faith requires the seller to disclose.

Any

which renders it Defects
V
either absolutely useless, or its use so inconvenient and imperfect that it is reasonable to suppose that the purchaser would not
have contracted, had he knowledge of its existence, is such a latent defect as good faith requires the seller to disclose.
§2612. Patent defects are not covered by a general express p
warranty, unless intended to be so covered. In proof of this in- fects
§2611.

vice or defect in the thing sold,

gen-

OTKll 1

.

-

tention parol evidence

is

admissible.

§ 2613. Contracts of barter or exchange stand upon the same
footing with private sales, so far as the same principles can be

applied to them.

Barter and

**

*"'
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Article

2.— Of

Gifts.

ARTICLE

II.

OF GIFTS.
Section.

Section.
2614. Essentials.

2G21. Presumption of

2615. Acceptance.

Of lands.
2623. Loan to married daughters.
2624. Gifts by persons, &c.

gift.

2622.

2616. Effect of written deed.

2617. Delivery.
2618. Void conditions.

I

2619. Gifts void against creditors, &c.

j

2625. Gifts for illegal purposes.
2626. Donatio causa mortis.

2620. Gifts of slave.
i

To

must be the intention
to give by the donor, acceptance by the donee and delivery of
the article given, or some act accepted by the law in lieu thereof!.
§ 2615. If the donation be of substantial benefit, the law presumes the acceptance, unless the contrary be shown. A parent,
§ 2614.

Essentials.

Acceptance.

constitute a valid gift there

guardian or friend

may

corporation accept for

§2616.

Effect of

written

When

accept for an infant.

officers

the law requires a conveyance in writing to the
is

made for

a good considera-

such conveyance, executed and delivered, will dispense with

A

the necessity of a delivery of the article given.

gift in wri-

ting without good consideration and without delivery,
Delivery.

of a

it.

validity of a gift, or the conveyance
tion,

The

is

void.

manual delivery is not essential to the validity
Any act which indicates a renunciation of dominion
of a gift.
by the donor, and the transfer of dominion to the donee, is a
§

2617. Actual

constructive delivery.
voidconditions,

§2618. Impossible,

illegal or

immoral conditions are

void,

and

^ Q no i nvaii(j a te a perfect gift.
§2619. An insolvent person cannot make a valid gift to the
injury of his existing creditors.
And where possession, partially
or entirely, remains with the donor, every parol gift is void against
bmia fide creditors and purchasers without notice.
f.

Gifts void
r

itors°&c.

Gift of slaves

§ 2620. iN"o gift of slaves is valid against creditors or subsequent

without actual notice where the possession,
either partially or entirely, remains with the donor, unless the
same be in writing, signed by the donor, attested by at least one

Ijona fide purchasers

subscribing witness, and proved or acknowledged and recorded

within one year from the execution thereof.
Presumption of gifts.

§2621. The delivery of personal property by a parent into the
exci us i ve possession of a child living separate from the parent,
shall create a

presumption of a

gift to

the child

;

this

presump-

;
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Gifts.

may

be rebutted by evidence of an actual contract of lending, or from circumstances from which such a contract may be
tion

inferred.

§2622. The exclusive possession by a child of lands belonging
originally to a father, without payment of rent for the space of

or

lands,

seven years, shall create conclusive presumption of a gift, and
convey title to the child, unless there is evidence of a loan or of
a claim of dominion by the father acknowledged

by the

child, or

on the part of the child.
contract of loan Loans to
§
u 2628. If the child be a married daughter, the
married
referred to in the two preceding paragraphs must be assented to daughters.
by the husband to rebut the presumption of a gift.
gift by any person just arrived at majority, or other- ^byp er§ 2624.
wise peculiarly subject to be affected by such influences, to his minors, & c
of a disclaimer of

title

-IT

A

.

parent, guardian, trustee, attorney or other person standing in a
similar relationship of confidence, shall be scrutinized with great
jealousy,

and upon the

slightest evidence of persuasion or influ-

ence towards this object, shall be declared void at the instance of

the donor or his legal representative
after the

making of such

any time within

at

five years

gift.

§ 2625. If a gift be made for a specific purpose, expressed or ^purpoaet
•secretly understood, and such purpose is illegal, or from other

cause

fails

or cannot be accomplished, the donee shall hold as

trustee for the donor or his next of kin.
§ 2626.

A gift in contemplation of death (donatio causa mortis) camaMor-

must be made by a person during his last illness, or in peril of Us
death, must be intended to be absolute only in the event of death,
and must be perfected by either actual or symbolical delivery
such a

gift, so

evidenced,

may

by parol and proved by one

or

be

made

more

CHAPTEE
OF TITLE BY ESCHEATS
.-Sectiox.

I

of any personal property,

witnesses.

>

VI.

v^

AND FORFEITURE.

Section.

2627. Escheat.

2632. Counsel for Escheator.

.2628. Alien heirs.

2633. Claim within six years.

:2629. Escheator.

2634. Forfeiture.

2630.

Duty

:2631. Proceeds

.§

2635. Purchase

of Ordinary,

—how disposed of

2627. Escheat

is

where upon

by

Alien.

2636. Other forfeitures.

failure of heirs, the estate of

an

-

^

-
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Chapter

6.

— Of

Title

by Escheats and

intestate falls to the State.

Escheat.

Forfeiture.

In no other ease does an estate-

escheat in Georgia.

an intestate or the devisees of land of a
be aliens or otherwise incapable of holding title to lands,

§ 2628. If the heirs of

Alien heirs.

testator,

the Ordinary, shall order the legal representative of the estate
sell

to*

the lands, and pay over the proceeds to such devisee or next

of kin.
Escheator.

g 2629.

The Clerk of the Inferior Court

of each county, shall be-

the escheator of such county, and as such, shall be entitled to
administration, and shall apply for administration on the estate
Duty.

of every person dying in such county intestate, and without
heirs or next of kin

;

known

or if administration be already granted to

another, such Clerk, as escheator, shall have the right to call such

administrator to account, and receive from him, the property,,

when
Duty

declared to be escheated to the State.

§ 2630.

of or-

The

escheator, so soon as he shall obtain possession

of the estate

as

administrator,

Ordinary of the county, the

shall

fact, that

make known

to

the

the same has apparently

escheated to the State, whereupon, the said Ordinary shall pass*

an order requiring the said administrator, to advertise by pubhv
cation in one or more papers in this and other States, according
to the circumstances of each case, notifying all persons interested

and date of
and the pendency of proceed-

as next of kin of such deceased person, of the fact
his death, the
Claimants.

amount of the estate,

ings to escheat the same, wdiich publication shall be continued

no person shall appear, and claim as heir ?
within twelve months from the date of the first publication, the
Ordinary, shall pass an order declaring the said property escheated to the State. If any person claims the property alleged
to be escheated, the claim shall be interposed, and tried as claims
for six

months.

If

at administrators' sales.

§ 2631.

Proceeds—

The proceeds

of escheated property, shall be paid in

each county, to the Ordinary or other treasurer of the Educational

ed of

Fund

§ 2632. In all trials arising in reference to escheated property..
Genera! shall be ex officio counsel for the escheator.

General—
01"'

Escheator
oiaim within

of such county, to become a part of such fund.

ie Solicitor

The next

§ 2633.

six years.

.

at

any time,

kin, or heir of such deceased person

of
...
within

six

^

•,

-i

may

i

years alter such order declaring the

estate escheated, (or if laboring

under any

disability,

within three

years after the removal of the same,) bring suit against the treas-

urer of said Educational Fund, for the principal of the said sum.
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Forfeiture.

without interest, and upon proof of his right thereto,

may

recover

the same without costs.
§ 2634. Forfeiture to the State for crime,
State, except so far as the lien

is

abolished in this

which the State holds upon

Forfeiture.

all

the property of an offender for the costs of the prosecution against

him.
§ 2635.

A conveyance of land to

the same works a forfeiture of the

And

an

alien,

title to

incapable of holding

the same to the State.

Purc]iaS e

by

alien "

may

be recorded by the Clerk of the Inferior
Court, where they are situated to be sold under an order of said
Court, and the proceeds added to the Educational Fund of the
such lands

county.

&V ''fasns'tviJL

CstfC-tidT " S/tf

§ 2636. Forfeitures are worked

bv various

acts, specified in dif- other

ferent parts of this Code, for the benefit of persons

CHAPTEE

named therein.

forfei-

tuxes

VII.

OF TITLE BY PRESCRIPTION.
Section.

Section.

2637. Prescription.

2643. Dedication.

2638. Adverse possession.

2644. Prescription for Slaves.

2639. Actual possession.

2645. Disabilities.

2640. Constructive possession.

2646. Stops the prescription.

2641. Possession for 20 years.

2647. Other exceptions.

2642. Possession for

2648. Transfer of prescriptive

§ 2637. Title

years.

7

by

prescription,

the right, which a possessor ac-

is

by reason of the continuance of
a period of time fixed by the laws.

quires to property
for

title.

Prescription

his possession

must be Adverse
pos
and not of another, must not have

§ 2638. Possession to be the foundation of a prescription,
in the right of the possessor,

originated in fraud, must be public, continuous, exclusive, uninter-

rupted and peaceable, and be accompanied by a claim of right.
Permissive possession cannot be the foundation of a prescription,
until an adverse claim,

and actual notice to the other party.
§2639. Actual possession of lands, is evidenced by enclosure, Actual
se
cultivation or any use and occupation thereof, which is so notorious as to attract the attention of every adverse claimant, and so

by another.
§ 2640. Constructive possession of lands, is where a person hav-

P os-

exclusive, as to prevent actual occupation

ing paper

title to

part thereof.

a tract of land,

is

in actual possession of only a

In such a case, the law construes the possession to

construcposses "

S<m.
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Chapter

1.

— Of

Title

by

Prescription.

Hence, adjacent owners,
may be in constructive possession of the same land, being included in the boundaries of each tract. In such cases, no prescrip-

extend to the boundary of the

tract.

tion can arise in favor of either.*
possession
for 20 years.

...

Actual adverse possession of lands by itself, for twenty
years, shall give good title .by prescription against every one,
except the State or persons laboring under the disabilities herein
8 2641.
°

.

1

_

,

after specified.

Adverse possession of lands, under written evidence of
But
title, for seven years, shall give a like title by prescription.
forged
or
fraudulent,
title,
be
and
thereof
notice
if such written
be brought home to the claimant before or at the time of the
commencement of his possession, no prescription can be based
§ 2642.

Possession

thereon.

owner of lands, either expressly or by his acts
dedicates the same to public use, and the same is so used, for
§ 2643. If the

Dedication.

such a length of time, that the public accomodation, or private

might be materially affected by an interruption of the
enjoyment, he cannot afterwards, appropriate it to private
rights

purposes.
Prescription

§2644. Adverse possession of slaves or other personal property within this State, for four years, shall give a like title by
prescription.

prescription arises if the property be concealed

ISTo

or removed out of the

State, or otherwise

is

not subject to recla-

mation.
Disabilities.

§ 2645.

No

prescription works against the rights of a minor

during infancy, of a married

woman

during coverture, of a per-

son imprisoned during his confinement, or of an insane person so

long as the insanity continues; but each of these shall have a
like

number

claim and

of years, after the disability

is

removed, to assert his

or personalty against the person pre-

title to realty

scribing,
stop the
prescription.

§ 2646.

A prescription commenced shall cease

against persons

lm(j ei disability pending the disability, but on removal thereof,
,

the prior possession
possession to
other exceptions.

§ 2647.

make

may

be tacked or added to the subsequent

out the prescription,

A prescription does not run

against an unrepresented

Provided, the lapse does not exceed
five years, nor against a joint title which cannot be severally enforced, and a portion of the owners labor under either of the
estate until representation

*See

Title

8,

Chapter

3.

Article

;

1.
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by Prescript

foregoing disabilities, nor in cases of fraud debarring or detenu^,
the other party from his action until the fraud is discovered, nor

but is nonsuited, or dismisses for one time and re-commences within six
months.
§ 2648. An inchoate prescriptive title may be transferred by a
against a party

who commences

his action in time,

possessor to a successor, so that the successive possessions

tacked to

make

Transfer of

may be £ ^ criptive
r

t

out the prescription.

CHAPTER

YIII.

OF CONVEYANCES OF TITLES.

Article

1.

Generally.

Article

2.

Covenants and warranty.

Article

3.

Registration.

ARTICLE

I.

GENERALLY.
Section.

.Section.

2649. Requisites of a deed.

2655. Deeds to personalty.

2650. Future interest.

2656. Inconsistent clauses.

2651.

Form

2657. Recitals.

of deed.

2652. Escrows.

2653.

Deed

2658. Estoppel.
2659. Ancient deed.

of infant.

2654. Adverse possession, &c.

2649.

A deed

2660. Establishing copies, &c.

to lands in this

some one

must be in writing
&?
two witnesses, and de- of a deed.
him, and be made on a

State

signed by the maker, attested by at least
livered to the purchaser, or

-

for

The considerations
when the principles of

valuable or good consideration.

of a deed

may be

justice re-

quire

always inquired into

it.*

§ 2650.

A future interest

or estate

may

be conveyed by deed,
immediately, or the in- Futur

but it must operate to transfer the title
tere8t
strument will be testamentary and revocable.
§2651. No prescribed form is essential to the validity of a

deed

to lands or personalty.

If sufficient in itself to

make known Form

the transaction between the parties, no want of form will invali-

date

it.

* See further as to considerations, Title

8.

on contracts. Chapter

3.

deed

-

.

-

f
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Article

— Generally.

A deed delivered to another to be delivered on certain

§ 2652.

Escrows.

1.

an escrow. Possession of the deed
presumptive proof of a delivery, but may be re-

conditions to the grantee,

by the grantee

is

is

butted.
Deed

of an

The deed of an infant is voidable at his pleasure on
The making of another deed at that time voids the

§ 2653.

infant.

majority.
first
Adverse

§

posgession.

without an entry on the lands.
2654.
deed to lands, made while the same are held ad-

A

maker of the deed,

versely to the
Deeds

not void.

A deed to slaves or other personalty needs no attesting

§ 2655.

to

personalty.

is

make

witness to

it

valid

in other respects the principles appli-

;

cable to deeds to lands are applicable to
is
Inconsistent
clauses.

not necessary to convey

titles to

Generally, a deed

it.

personalty.

§2656. If two clauses in a deed be utterly inconsistent, the
former must prevail, but the intention of the parties, from the

whole instrument, should,

be ascertained and carried

if possible,

into effect.

The

Eecitals.

deed of the receipts of the purchase
money, does not estop the maker from denying the fact and
proving the contrary.

Estoppel.

§2658. The maker of a deed cannot subsequently claim adversely to his deed under a title acquired since the making

§ 2657.

He

thereof.

is

recital in a

estopped from denying his right to

sell

and con-

vey.
Ancient
deed.

§ 2659.

A deed more than thirty years old, having the

appear-

ance of genuineness on inspection, and coming from the proper
custody, if possession has been consistent therewith,

is

admissi-

ble in evidence without proof of execution.

an original deed be

a copy

may

be established
by the Superior Court of the county where the land lies, and,
when so established, shall have all the effect of the original.
§ 2660. If

lost,

ARTICLE

II.

OF COVENANTS AND WARRANTY.
Section.

Section.
2661. Covenants running with lands.

2664. "Healthy" and "sound."

2662. General warranty.

2665.

2663.

covenants
Jfith lands,

Of

a slave.

Warranty of

title,

&C.

2666. Offer to rescind.

§2661. The purchaser of land obtains with the title, however
conveyed to him, at public or private sale, all the rights which

PT. 2.— TIT. G.— CHAP. 8.— Title, &c.
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2.— Of Covenants and Warranty.

any former owner of the land, under whom he claims, may have
had by virtue of any covenants of warranty of title, or of quiet
enjoyments, or of freedom from incumbrances, contained in the
conveyance from any former grantor, unless the transmission of
such covenants with the land is expressly negatived in the covenant itself.
the claims of all G^era-i
§
title against
general warranty
° 2662. A O
o
J of
warranty.
persons, includes in itself covenants of a right to sell, and of
quiet enjoyment and of freedom from incumbrances.

A

general warranty of a slave "in every respect," of
includes validity of title, mental and physical soundness, and

§2663.

a slave.

freedom from latent vices or defects, rendering him valueless, or
unfit for the use intended.

§2664 "Healthy"

warranty of a slave refers to physical Healthy and
soundness; "sound" includes mind and body.
covenant of warranty of title to a slave goes with Title goes
§ 2665.
with slave..
i
his own name.
the slave to an assignee, who may sue thereon,
in a

A

.

,

.

-,

-i

An

§
° 2666.

offer to rescind is

An

a covenant of ^warranty.

m
•

-,

•

not necessary to a recovery upon
7

offer

by the warrantor

offer toresc i n d.

to rescind,

and a refusal by the warrantee, should be considered in estimating damages.*

AKTICLE

III.

OF REGISTRATION.
Section.

266 7.

Section.

When

and where recorded.

2668. Attestation.
2669. Probate
2670.

By

by

2672. Bills of sale to slaves.
2673.

witness.

other persons.

Former

acts continued.

2674. Original deed evidence.
2675.

Copy

—when

evidence.

2671. Record of Execution.

§ 2667.
office

Every deed conveying lands

shall be recorded in the When

of the Clerk of the Superior Court of the county where

the land

within one year from the date of such deed; on
failure to record within this time the record may be made at any
time thereafter, but such deed loses its priority over a subsequent
lies,

deed from the same vendor, recorded in time, and taken without
notice of the existence of the first.
*As
9,

to

damages

for

breach of covenants, see Part

for other provisions as to warrantees, see

vate sales.

Chapter

2,

5,

Title

7,

Article

on contracts, Chapter
1,

of this Title on pri-

^

r e re "

ed

-
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Article

§ 2668.

Attestation.

alty

To

— Of

Registration.

authorize the record of a deed to realty or person-

must be

it

3.

attested, if

executed out of this State, by a com-

missioner of deeds for the State of Georgia, or a consul or vice
consul of the Confederate States, (the certificates of these

under their

seals,

being evidence of the

a court of record in the State

fact,) or

officers,

by a Judge

where executed, with a

of

certifi-

cate of the clerk, under the seal of such court, of the genuine-

ness of the signature of such Judge.
it

If executed in this State

must be attested by a Judge of a court of record of this State,
Notary Public, or Clerk of the Supein which the three last mentioned offi-

or a Justice of the Peace, or
rior

Court in the countj^

cers, respectively,

hold their appointments, or

Probate by

subsequent to

its

acknowledged in the presence of either of
the above named officers, that fact, certified on the deed by such
officer, shall entitle it to be recorded.
§ 2669. If a deed is neither attested by or acknowledged before
either of the officers aforesaid, it may be admitted to record upon
the affidavit of a subscribing witness, before either of the above
named officers, testifying to the execution of the deed and its attestation according to law a substantial compliance with this
execution the deed

WltflPRP

if

is

;

requisition shall be held sufficient in the absence of all suspicion

of fraud.
§ 2670. If the subscribing witness, or witnesses, be dead, or lu-

By ©ther

natic, or

to

make

and

removed without the

State, or otherwise incapacitated

the affidavit, the affidavit of a third person to the fact,

to the genuineness of the handwriting of the subscribing

witness, or witnesses, shall be sufficient to admit the deed to record.

A

purchaser at Sheriff's sale may have the execution
§2671.
under which the property was sold recorded with his deed, together with all the entries on the said execution, and in the event
of the loss or destruction of the original execution, a copy from
such record shall be admitted in evidence.
Bms of sale
§ 2672. Deeds and bills of sale to slaves, and other personalty,
to sin vps
may be recorded in the office of the Clerk of the Superior Court
of the county where the maker resides such record being permissive and not compulsory, is not constructive or implied notice
to any one it is otherwise, where the law requires the record to
be made, and it is properly made.
Eecordof

;

;

Former

acts

continued.

§ 2673. All deeds heretofore, by any act, declared valid, or
where improperly recorded, the record has been declared valid or
.
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Registration.

continue under this Code in the same situation as

...

the original acts remained in force.

if

A registered deed shall be admitted in

§ 2674.

evidence, in any

,

court in this State, without further proof, unless the

maker

original

deed eviof dence
-

the deed, or one of his heirs, or the opposite party in the cause
will

file

an affidavit that the said deed

is

a forgery, to the best of

knowledge and belief, when the court shall arrest the cause,
Issue made
and require an issue to be made and tried as to the genuineness and tri ed.

his

of the alleged deed.

§2675. If the original deed be lost a copy from the registry, if copy—when
duly recorded, shall be admitted in evidence, whenever the court
is

satisfied of

party

may

the fact of loss or destruction, and to this fact the

be a witness.

TITLE

VII.

OF CONTRACTS.

Chapter

1.

General principles.

Chapter

2.

Chapter

3.

Chapter

4.

Chapter

5.

Chapter

6.

Chapter

7.

Chapter

8.

Chapter

9.

Of the parties.
Of the consideration.
Of illegal and void contracts.
Of construction of contracts.
Of bills of exchange, promissory
Of contracts of insurance.
Of defences to contracts.
Of breach and damages.

CHAPTEE

note, &c.

I.

GENERAL principles.
Section.
2676.

Section.

What

is

a contract.

2677. Executed and executory.
2678.

Of

record.

2679. Specialty.

2684. Conditions precedent, &c.
2685. Void conditions.

2686. Novation.
2687. Entire or severable.

2680. Simple contracts.

2688. Apportionment.

2681. Parol contracts.

2689.

2682. Essentials.

2690. Contract by letter.

2683. Absolute or conditional.

Assent

—
PT.

510

2.

—TIT.

1.— General

Chapter

What is

a

§ 2676.

A contract

Contracts.

7.

is

Principles.

an agreement between two or more par-

contract.

the doing or not doing of some specified thing.
Executed or
§ 2677. An executed contract is one in which all the parties
executory.
thereto have performed all the obligations which they have origities for

nally assumed.
Of record.

An

executory contract

is

one in which some-

thing remains to be done by one or more parties.
contract of record is one which has been declared
§ 2678.

A

and adjudicated by a court having jurisdiction, or which is entered of record in obedience to or in carrying out the judgments
of a court.
S pecialty.

§ 2679.

A specialty

by the law

is

and is considered
more solemnity, and consequent-

a contract under seal,

as entered into with

ly of higher dignity than ordinary simple contracts.
Simple con
tracts.

Parol contracts.

Essentials.

§ 2680. All other contracts
termed simple contracts.

than those specified above, are

may

be either in writing or rest only
Parol contracts under
in words, as remembered by witnesses.
latter.
this Code shall include only the
§ 2681.

Simple contracts

§ 2682.

To

constitute a valid contract there

able to contract, a consideration

moving

must be

to the contract, the as-

sent of the parties to the terms of the contract
matter upon which it can operate.
Absolute or
conditional.

A

may

parties

and a subject

In the
former, every covenant is independent, and the breach of one
does not relieve the obligation of another. In the latter, the
covenants are dependent the one upon the other, and the breach
of one is a release of the binding force of all dependent covenants.
The classification of every contract must depend upon a rational
§

2683.

contract

be absolute or conditional.

interpretation of the intention of the parties.
Conditions
precedent

and subsequent.

may

be precedent or subsequent. In the
former, the condition must be performed before the contract becomes absolute and obligatory upon the other party. In the lat§ 2684. Conditions

ter the breach of the condition

under the contract, or

may

may

destroy the party's rights

give a right to damages to the other

party according to a true construction of the intention of the
parties.
Void eonditieBe.

Novatiom.

immoral and
and are binding upon no one.
§ 2685. Impossible,

illegal conditions are void,

§ 2686. One simple contract as to the same matter, and on no
new consideration does not destroy another between the same
parties

;

but

if

new

parties are introduced

by novation

so as to

FT. 2.— TIT. 7.— Contkaotb.
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Chapter

change the person to
contract is at an end.
§

whom

1.

— General

Principles.

the obligation

A contract may be either

2687.

511

due, the original

is

In the

entire or severable.

former, the whole contract stands or

In the

together.

falls

Entire or
sc

lat-

the failure of a distinct part does not void the remainder.
The character of the contract in such case is determined by the

ter,

intention of the parties.
§ 2688. In

some

cases even an entire contract
n

.

as

where the price

itself

is

not fixed, or

apportioned according to time, so

to perform
still

to be paid

.

is

if

is

apportionable,
i

-i

is

Appointment.

by the contract

the failure of one party

caused by the act of the other, the contract

may

be apportioned.

The consent

§ 2689.

of the parties being essential to a contract

until each has assented to all the terms, the contract

plete

until assented to, each party

;

proposition, unless a given time

party

may

is

may withdraw

incom-

his bid or

agreed on in which the other

assent.

§ 2690. If the proposition is

made by

letter,

written reply takes effect from the time

the time

is

Assent,

it is

contract b 7

and not from
Hence, the proposer cannot withdraw in

received.

the meantime.

the acceptance by

it is

e

sent,

If the latter contains alternative propositions,

the party receiving

may

elect.*

CHAPTER

II.

OF THE PARTIES.
Section.

Section.

2691. Personal disabilities.

2697. Insane persons.

2692. Feme covert

2698.

2693. Infant

when bound.

May

be pleaded.

2699. Drunkard.

2694. Personal exemption.

2700. Slaves.

2695. Infants doing business, &e.

2701. Free persons of color

2696. Marriage contracts of infants.

2702. Lex loci contractors.

§2691. The following persons cannot generally make a valid
contract
married women, infants, insane persons, drunkards,

Personal disa

:

slaves

and

§ 2692.

§ 2693.
*

As

Article

free persons of color.

The
The

contracts of a married

woman

are generally void.f

contracts of an infant under twenty-one years of

to the contracts

which

to be binding

must be

in writing, see Title 3,

1.

{•For the exceptions to this rule, see Part

2,

Title 2,

Chapter

1,

Article

2.

Chapter

2

Fenie covert
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Chapter 2.— Of the Parties.
infant-when

age are void, except for necessaries, and for necessaries, they are
not valid, unless the party furnishing them proves that the parent
or guardian fails or refuses to supply sufficient necessaries for the
If however, the infant receives property or other valua-

infant.

ble consideration, and after arrival at age retains possession of

such property or enjoys the proceeds of such valuable considera
tion, such a ratification of the contract shall bind him.
Personal ex-

The exemption

§ 2694.

The party

contracting

of the infant

is

a personal privilege.

with him cannot plead

it,

ignorant of the fact at the time of the contract.
persons avail themselves of
infants doing business,

&c

Mamage
infants.

insane persons,

it

unless he
ISTor

was

can third

as a defence.

an infant by permission of his parent or guardian,
„
j
uor by permission ot law practises any proiession or trade, or engages in any business as an adult, he shall be bound for all contracts connected with such profession, trade or business.
§ 2695. If
-

.

.

.

-,

•

j?

§ 2696. Marriage contracts and settlements made by infants,
but of lawful age to marry, are binding, as if made by adults.
§ 2697. An insane person cannot contract prior to commission

sued out and guardianship appointed

;

a lunatic

may

contract

After guardianship, he cannot, nor can

during lucid intervals.

a person restored to sanity contract until the guardianship

Necessaries furnished an insane person

solved.

may

is dis-

be recover-

ed upon the same proof as if furnished to infants.
man may plead his own incapacity to contract.
§ 2698.

Maybe

A
A drunkard,
,;

rjleaded.
_,

.

,

Drunkard,

§2699.
o

"

tent as to deprive

him

,

when

actually intoxicated to such an ex*>

of reason, can

make no valid

contract with

any one cognizant of the fact of his condition. If the party contracting was at all instrumental in producing the state of intoxication, the contract is invalid, however partial the intoxication

may
Slaves.

be.

half.
As

agents.

Slaves
for

Free persons

on their own beFrequently they are criminal.
the master or employer, but

§ 2700. Slaves are incapable of contracting

All such contracts are void.

may

no one

§ 2701.

guardians.

contract as agents for

else.

Free persons of color can contract only through their
Their contracts are voidable, not void, and only at

the instance of their guardians by ratifying, the guardian

may

enforce them.
j,exiod
contractors.

§2702. Sometimes persons are capable to contract by the law
of the place of the contract, but incapable under the law of this
State.
In such case, generally, the law of the place of the con-
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Chapter 2.— Of the Parties.

tract

show an attempt

enforced, unless the circumstances

is

evade the law of this State, or the contract
as contravenes the policy of our law.*

CHAPTER

to

of such a character

is

III.

OF THE CONSIDERATION.
Section.
2*703.

I

Nudum

2709.

2704. Valid consideration.
2105.

Good and

Section.
2708. Mutual promises.

Pactum.

Good

in part

and bad

in part.

2710. Impossible consideration.

valuable.

2706. Inadequacy of consideration.

2711. Consideration moving from another.

2707. Mistake.

2712. Failure of consideration.

§ 2703.

A consideration

law will enforce.

An

is

essential to

a contract,

Which the Nudum

executory contract, without such consider-

nudum pactum,

naked promise, In some
cases, a consideration is presumed, and an averment to the consuch are generally contracts under
trary, will not be received
instruments alleging a consideration upon Presumpseal, and negotiable
o
tlon of con
their face, in the hands of innocent holders without notice, who "deration.
have received the same, before dishonored.
§ 2704. A consideration is valid, if any benefit accrues to him vaMeonsideration.
,i
-|j_t_
the promise, or any injury to him who receives the
who makes
ation, is called

or a

;

>

*

•

.

.

••ii

•

i

,

i

promise.

§2705. Considerations are distinguished into good and valuable.

A good consideration,

Good and

such as is founded on natural duty and
affection, or on a strong moral obligation.
valuable consideris

A

founded on money or something convertible to money,
or having a value in money, except marriage, which is a valuable
ation, is

consideration.
§ 2706.

Mere inadequacy of

void a contract.

consideration,

If the inadequacy be great,

atone, will not

it is

a strong

inadequacy
nsidera

cir-

tion°

cumstance to evidence fraud. And on a suit for damages for
breach of the contract, the inadequacy of consideration will
always, enter as an element in estimating the damages.
§ 2707. If the consideration be founded in a mistake of fact or Mistake.
of law, the promise founded thereon cannot be enforced.
promise of another, is a good consideration for a Mutual
§ 2708.
PromiS6e
promise. So in mutual subscriptions for a common object, the

A

* See General Preliminary Principles.

33

-

|
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Chapter

3.

7.

— Of the

promises of the others

is

-Contracts.
Consideration.

a good consideration for the promise of

each.
Good

in part

and bad in
part.

§ 2709. If the consideration

be good in part and void in part,

the promise will be sustained or not according as

But

severable as hereinafter prescribed.
illegal in
Impossible
consideration.

whole or in

An

§ 2710.

part, the

if

is

is

entire or

the consideration be

whole promise

impossible consideration,

any promise, otherwise

if

it

fails.

insufficient to sustain

the consideration be possible but im-

probable.

2711. If there be a valid consideration for the promise,

Considera-

whom

moved.

The promisee may

it

from
though a stranger to the consideration.
§ 2712. If the consideration, apparently good or valuable, fails
either wholly or in part before the promise is executed, such

from^nou? matters not

it

sustain

his action,

Failure of
consideration.

may

be pleaded in defence to the promise. If it be
partial an apportionment must be made according to the facts of
failure

each case.

CIIAPTEK
OF ILLEGAL

IY.

AND VOID CONTRACTS.
Section.

Section.
2713. Void.

2716. Duress.

2714. Against public policy.

2717. Gaming' contracts.

2715. Fraud.

Void,

A contract to

do an immoral or illegal thing is void.
If the contract be severable, that which is legal will not be an§ 2713.

nulled by that which
Against publc

po lcy*

is illegal.

A

contract which is against the policy of the law,
§2714.
cannot be enforced such are contracts tending to corrupt legisla;

tion or the judiciary, contracts in general in restraint of trade,

contracts to evade or oppose the revenue laws of another country,

wagering contracts, contracts of maintenance or champerty.
Fraud.

§ 2715.

Fraud voids

sumed, but being in

all

contracts.

Fraud may not be

itself subtle, slight

circumstances

pre-

may

be

sufficient to carry conviction of its existence.
Duress.

§ 2716.

The

free assent of the parties being essential to a valid

imprisonment or by threats, or other
and his
consent induced, will void the contract. Legal imprisonment, if
not used for illegal purposes, is not duress.
contract, duress, either of

arts,

by which the

free will of the party is restrained,

—
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and Void Contracts.

Gaming Con§2717. Gaming contracts are void, and all evidences of debt
or incumbrances or liens on property, executed upon a gaming
Money paid
consideration, are void in the hands of any person.
or property delivered up, upon such consideration, may be re- Suit3 10 re _

covered back from the winner by the
the same in six months after the

loss,

cover
he shall sue for

loser, if

and

after the expiration of

sued for by any person, at any time within
four years, for the joint use of himself and the Educational Fund
that time,

it

may be

of the county.*

CHAPTER

Y.

OF CONSTRUCTION OF CONTRACTS.
Section.

Section.
2718.

By whom

2*719.

Intention of parties.

§ 2718.

-2720,

construed.

The

2*721.

construction

Where any matter

court.

Or of one party known to the
Rules of interpretation.

of a contract
of fact

other.

is

a question for the By whom

is

involved, (as the proper

00

reading of an obscurely written word) the jury should find the
fact.

§ 2719.

The

cardinal rule of construction

to

is

ascertain the

If that intention be clear,

intention of the parties.

and

it

intention of

con-

travenes no rule of law, and sufficient words be used to arrive at
the intention,

it

shall

be enforced, irrespective of

all

technical or

arbitrary rules of construction.
§

2720.

The

intention of the parties,

may

differ

among them- or of one

In such case, the meaning placed on the contract by one to the otS
party, and known to be thus understood by the other party, at
selves.

the time, shall be held as the true meaning.

The following;
§2721.
~ others
v
° rules among

may
"

aid in arrivino-Kuiesofin-

°

terpretation.

at the true interpretation of contracts
1.

Parol evidence

a written contract.

is

inadmissible to add

to,

take from or vary Parol

All the attendant and surrounding circum-

may
may

be proved, and if there is an ambiguity, latent or patent, it
be explained so if a part of a contract only is reduced to writing, (such as a note given in pursuance of a contract,) and it is manifest that the writing was not intended to
speak the whole contract, then parol evidence is admissible.
stances

*As

;

to contracts void against creditors

and against purchasers soe Part

2.

Title

—see Part

6,

Chapter

2,
5,

Title

Article

3,

1.

Chapter

2,

Article 2

?

evi-

#
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Chapter
Meaning

of

words.

2.

5.

1- -Contracts.

— Of Construction of Contracts.
common

generally bear their usual and

Words

but technical words, or words of

art,

signification

;

or used in a particular trade

or business, will be construed, generally, to be used in reference
to this peculiar

The

meaning.

local usage or understanding of

word may be proved in order to arrive at the meaning intended
by the parties.
3. The construction which will uphold a contract in wmole
and in every part, is to be preferred, and the whole contract
a

Whole

con-

tract to be

considered.

should be looked to in arriving at the construction of any part.
Strongest
against
promisee.

4.

If the construction

cal coastruc
tion.

Printing.

Implied
tates.

Time.

es-

doubtful, that

which goes most strongly

against the party executing the instrument, or undertaking the
obligation,

Grammati-

is

The

is

generally to be preferred.

grammatical construction usually govern, but
to effectuate the intention they may be disregarded
sentences
and words may be transposed, and conjunctions substituted for
each other. In extreme cases of ambiguity, where the instrument, as it stands, is without meaning, words may be supplied.
6. When a contract is partly printed and partly written, the
latter part is entitled to most consideration.
7. Estates and grants, by implication, are not favored.
5.

rules of

;

8.

Time

is

not generally of the essence of a contract; but by

express stipulation or reasonable construction,

CHAPTEK

it

may become

so.

VI.

OF BILLS OF EXCHANGE, AND PROMISSORY NOTES, AND OTHER NEGOTIABLE INSTRUMENTS.

and how

Article

1.

Of negotiable

papers,

Article

2.

notice and protest.

Article

3.

Of endorsers,
Of the rights

Article

4.

Of damages.

of holders.

ARTICLE
OF NEGOTIABLE PAPERS, AND

I.

HOW

TRANSFERRED.

*

Section.

Section.
2*722. Bill

transferred.

of exchange.

2723. Promissory note.
2124. Negotiable.

2725. Bonds,

<fcc.,

2726. Limited endorsement.
2727. Implied warranty.

2728.
negotiable.

Bill,

&c, payable out of a fund.

2729. Acceptance, &c.

#

a
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Transferred.

A bill of exchange
~ is

an order by one person, called the Bin of
exchange.
drawer or maker, to another called the drawee and acceptor, to
pay money to another, (who may be the drawer himself,) called
§
° 2722.

'

-i

If the payee or a bearer

the payee, or his order, or to the bearer.

by endorsement, he then becomes the endorser.
If the drawer or drawee resides out of this State, it is then called
transfers the. bill

a foreign

bill

§ 2723.

more

of exchange.

A promissory note

is

a written promise

made by one Promissor7

pay to another, or order or bearer, at a specified time,
If made
a specific amount of money or other articles of value.
by more than one, it may be a joint promise, or joint and several,
in which case each is bound for the whole separately at the opIf the payment is in articles other than Payable u
tion of the holder.
specifics.
money, and is not punctually made, the holder may recover the
value of such articles at the time the note was due, at the place
where it was payable, if a specific place is mentioned, otherwise
at the place where it was made, with lawful interest thereon.
§2724. A promissory note is negotiable by endorsement of the Negotiable,
payee or holder, or if payable to bearer by transfer and delivery
only the maker may restrain the negotiability thereof by expressing such intention in the body of the instrument.
or

to

Jl

;

§2725. All bonds,
the payment of

other contract in writing for Bond8 & c>%
ne tiable
or any article of property, and all judg- s°

specialties*, or

money

,

*

ments and executions, from any court in
ble

by endorsement,

this State, are negotia-

or written assignment, in the

same manner

exchange and promissory notes. No endorsement or
assignment need be under seal.
§2726. Any person endorsing or transferrins!; a negotiable in- Limited <»as bills of

strument,

may

f

.

.

,

.

limit his

own

-i.

t

lie

V

dorsement.
-i

upon such endorsement or
therein and the assignor of a

transfer by express restrictions
judgment shall not be held liable

signment

.-,•

liability

;

as endorser, unless in such as-

expressly contracts so to be.

§2727. Every transferrer of a negotiable instrument, whether implied
by endorsement or delivery, warrants (unless otherwise agreed

by the

parties) that

he

is

the lawful holder and has a right to

sell,

is genuine, and that he has no knowledge of
which proves the instrument to be worthless, either by
insolvency of the maker, payment or otherwise.

that the instrument

any

fact

An acceptance of a bill or order maybe conditioned Bin,&c,
§2728.
°
payable out
or payable out of a certain fund; and in all cases the acceptor of fund
*•

.

-
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Artiele

1.

have a

— Of Negotiable Papers, and

how

Transferred.

on the funds or property of the drawer in his

Lkn.

shall

presump-

hands, for the payment of the acceptances in his behalf.
§ 2729. An ordinary acceptance does not raise a presumption

fands.

•

lien

f funds in the

hands of the acceptor, but the onus

drawer to show funds in his

hands'.
-"
••"

4

V
%f
>

,-"''

.

AETICLE

is

on the

^-

II.

AND

OF ENDORSERS, NOTICE

PROTEST.

Section.

Section.
2730. Contract of endorser.

2733. Holidays excepted.

2731. Protest and notice.

2734.

Days of

grace.

2732. Endorser sued with maker.

§ 2730. In ordinary endorsements, the contract of the endorser

contract of

is

to

pay the money,

liable thereon, fail to
if

if

the parties to the instrument, primarily

pay according

there are several endorsers, each

to the terms thereof; hence,

is

liable to

subsequent ones

in the order of their endorsements.
§ 2731.

Protest and

for the

When

bills

of exchange and promissory notes are

made

purpose of negotiation, or intended to be negotiated at

any chartered bank, and the same are not paid at maturity, no'tice of the non-payment thereof, and of the protest of the same
for non-payment, or non-acceptance, must be given to the endorsers thereon within a reasonable time, either personally or
post, (if the residence of the endorser

will not be held liable thereon

;

by

be known,) or the endorser

but in no other case, and upon

no other bills or notes, shall notice or protest be held necessary
to charge the endorser.
Endorser

maker"

may

be sued in the same action and in the same county with the maker, or drawer, or accep§ 2732.

In

all

cases the endorser

tor.
Holidays ex-

§2733. The first day of January, the 25th day of December,/
and any day appointed by the Governor of this State, or the
President of the Confederate States, or the

any

city, as

of

a day of fast or thanksgiving, shall be held and con-

sidered in the
as

civil authorities

Sunday, for

same manner
all

as the first

day of the week, known

purposes connected with the presenting for

judgment or acceptance, and protesting and giving notice of
honor of any bill, check, order or note.

dis-
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Endorsers, Notice and Protest.

three days generally

known

days of grace, and Days

as

of

&

by custom allowed on papers payable at banks or broker's offices,
shall not be allowed upon any bill or draft payable at sight.

AETICLE

III.

OF THE RIGHT OP HOLDERS.
Section.

Section.

2739. Title not to he inquired into,

2735. Right of lonafide holder.

2736. Over due notice.

2740.

2737. Presumption of good

What

is notice.

2741. Bills payable on demand, &c.

faith.

2738. Holder of collaterals.

The bona fide holder for value

§ 2735.

of a

sory note, or other negotiable instrument,
before

it is

bill, draft,

who

or promis-

receives the

same JjJJjg^**

due, and without notice of any defect or defence, shall

be protected from any defences
endorser, except the following

up by the maker,

set

1.

:

Won

est

bling or immoral and illegal consideration.

acceptor, or

faction.
3.

2.

Fraud

Gam-

in its pro-

curement.
§ 2736. If the holder receives

ment

at

maturity

is

notice to

it,

after it is due, its non-pay- overdue

no-

'

him

ticc.

of dishonor, and he takes

it

subject to all the equities existing between the original parties

and
but due

there be several notes constituting one transac- one

thereto;

if

tion,

at different times, the fact that

unpaid, shall be notice to the purchaser of

one

all,

is

over due and

to put

him on

of seve-

ra

his

guard as to each.

The holder

presumed to be bona fide andp re sumpfor value if either fact is negatived by proof, the defendants are faith.
let in to all their defences
such presumption is negatived by
proof of any fraud in the procurement of the note.
§ 2737.

of a note

is

;

;

§2738. The holder of a note as collateral security for a debt,

Holder of
collitGr&ls

upon the same footing as a purchaser.
§2739. The title of the holder of a note cannot be inquired Title

stands

into, unless it is necessary for the protection of the defendant, or

)

}

not t0

iqTlired

®
t JJ

which he seeks to make.
circumstances which would place a prudent man What

to let in the defence
§ 2740.

Any

iS

no-

upon his guard in purchasing negotiable paper, shall be sufficient ttce
|b constitute notice to a purchaser of such paper before it is due.
§2741. Bills, notes, or other paper, payable on demand, are Biiispayadue immediately. When no time is specified for the payment of m L°a\&c.
a bill or order, it is due as soon as presented and accepted.
'

.
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Article 4.

— Of

Damages.

AKTICLE

IV.

OF DAMAGES.
Section.

Section.

Damages on

2742.

Damages on
foreign

bills.

§ 2742. If

foreign

any

bill

2143. If out of the Confederate States.

bills.

of exchange, draft, or order,

is

made paya-

and within the Confederate
and the same is returned under protest for non-acceptance
or non-payment, the holder thereof shall be entitled to recover of
the drawer and endorsers in the first case, and the acceptor also
in the latter case, in addition to the principal, interest, and protest fees, five per cent, on the principal, as damages for non-acble at any

place out of this State,

States,

ceptance or non-payment,
if out of the

Confederate
states,

payable
at a place
withr J
r
out the limits of the Confederate States, the holder may recover
If such
§2743.
c

draft or order,

bill,'

is

'

ten per cent, damages, as above, for non-acceptance or non-pay-

ment.

CHAPTER

VII.

OF CONTRACTS OP INSURANCE.

Article

1.

Article

2.

Article

3.

Article

4.

Of
Of

fire

insurance.

life

insurance.

Of marine
Of mutual

insurance.

insurance.

ARTICLE
of

fire;

Section.

I.

insurance.
Section.

2144. Contract.

2156. Increasing risk.

2145. Interest of assured.

2151. Alienation.

2146. Insuring interest of another.

2158. Transfer to one of several.

2141. Changing property.

2159. Partial sale.

2148. Construction.

2160. Transfer after loss.

2149. Loss

—what

it is.

unknown to parties.
Diligence by assured.

2161.

Or by operation of law.

2150. Loss

2162. Second insurance.

2151.

2163. Prescribing regulations.

2152. Application good faith.

2164.

2153. Misrepresentation.

2165. Estimated value.

Amount

of recovery

2154. Concealment.

2166. Privilege of rebuilding, &c.

2155. Willful misrepresentation.

2 161.

Recovery back by insurer.
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§2744. The contract of
dividual, or

company,

1.

— Of Fire Insurance.

insurance

fire
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premium

in consideration of a

to indemnify the assured against loss

by

one whereby an

is

fire to

in-

contract,

paid, agrees

the property de-

scribed in the policy, according to the terms and stipulations

thereof; such contract to be binding must be in writing, but

delivery

not necessary,

is

if

in other respects the contract

is

consummated.
§2745. To sustain any contract of insurance, it must appear interest of
as8ure
that the assured has some interest in the property or event inslight or
sured, and such as he represented himself to have.
contingent interest is sufficient, whether legal or equitable, and
several having different interests may unite in procuring one
policy so a husband or parent may insure the separate property
of his wife or child, the recovery being held by him in trust for
them, but a mere expectation of an interest is not insurable.
§ 2746. If one undertakes to insure the interest of another, it insuring inmust be done by his consent, or be subsequently ratified by him, another,
but an insurer may re-insure to protect himself against loss on

A

;

his contract.
§ 2747.

A policy

changing daily in
§
°

2748.

The

of insurance

may

be

made

to cover property changing
property.

its specific articles, as

a stock of goods.

contract of insurance should be construed so as

oonstruction.

to carry out the true intention of the parties.

§ 2749.

A loss

or injury

may

occur from

fire

without the

ac- loss— what

blown up to
imminent danger, or

tual burning of the articles or property, as a house

./i

stop a conflagration, or goods removed in

damaged by water used

to extinguish the flames.

§
u 2750. If the loss has already occurred,

ignorant of

it,

the contract

is

valid.

ed, unaffected

slightest

Joss nn-

known

to

grounds of the parties,

the contract, unless

diligence in protect-

^uf^
]

by

ce

and gross negligence on his part will
simple negligence by a servant or the assur-

ing the property from
;

and both parties are

But the

known to the insured will vitiate
made known to the insurer.
§2751. The assured is bound to ordinary

suspicion

relieve the insurer

1

by fraud

fire,

or design in the latter, will not relieve the

insurer.

Every application for insurance must be made in the Applicationai
g0
utmost good faith, and the representations contained in such ap- °
plication are considered as covenanted to be true by the appliAny variation by which the nature or extent or characcants.
§ 2752.

"

ter of the risk

is

changed, will void the policy.
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Article

§ 2753.

Misrepre-

Any

1.

*

— Of Fire Insurance.

verbal or written representations of facts

by the

assured to induce the acceptance of the risk, if material, mnst be
If however, the party has no knowltrue, or the policy is void.
edge, bnt states on the representation of others, bona fide, and so
informs the insurer, the falsity of the information does not void

the policy.
§ 2754.

conceal-

ment

A

failure to state a material fact, if not

lently, does not void.

But the

willful

done fraudu-

concealment of such a

fact,,

which would enhance the risk, will void the policy.
in reasin
ri8k -

§ 2755. Any change in the property, or the use to which it is
applied, without the consent of the insurer, whereby the risk is

increased, voids the policy.

§2756. Willful misrepresentation by the assured or his agent

wnifui mis-

^

esenta "

as to the interest of the assured, or as to other insurance, or as

any other material injury made,

to

§ 2757.

Alienation.

An

will void the policy.

alienation of the property insured and a transfer of

But the

the policy without the consent of the insurer, voids

it.

mere hypothecation of the

on the prop-

policy, or creating a lien

erty, does not void.
Transfer to

one of sever-

Partial sale

A

policy issuing to several may be transferred to one
§2758.
G assured without the consent of the insurer.

^^

§2759.

A

partial sale of property insured, voids the policy

only pro tanto.

A sale not fully executed, and possession remain-

ing with the assured, does not void.
Transfer

§ 2760. After the loss occurs, a sale of the property

af-

ter loss.

£er

f

^e p

assignee
or bv operationofiaw.

may

Prescribing
regulations.

cv does not affect the liability of the insurer, but the
recover.

A

^

ranee.

trans-

transfer of the property or policy by operation of
§2761.
] aw or lmc er t ne orol er
f the court, will confer on the assignee
all

Second insu-

ii

and

[

the rights of the assured.

A

second insurance on the same property, unless by
consent of the insurer, voids his policy.
§ 2762.

Every insurer has a right to prescribe regulations as to
notice and preliminary proof of loss, which must be substantially
complied with by the assured Provided, the same are made
known at the time of insurance, and are not materially changed
during the existence of the contract. An absolute refusal to pay
§ 2763.

;

Amount

of

recovery.

waives a compliance with these preliminaries.
§2764. The assured may recover the full amount of his loss
Provided, the same is within the amount insured. If he has sev;;

—
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— Of Fire Insurance.

on the same property, the recovery from each com-

amount

will be pro rata as to the

The value

§ 2765.

— CHAP.

of property

is

insured.

to be estimated at the

time Estimated

contingent profits are not a part of such value.
Privilege of
or re-instating
§2766.
The privilege
o the properx
r>
c
& of rebuilding
r
rebuilding.
In such
ty must be reserved in the policy, or it does not exist.
of the loss

;

j.

cases, the assured

done within a reasonincreased value, from the fact of

has no claim for rents

able iime, nor the insurer for

new and more

valuable materials.

§ 2767. If after
to

payment of the loss the insurer discovers evidence Eecovery

show himself not

money

if

on the policy, he may recover back the surer,
money had and received.

liable

in an action for

AKTICLE

II.

OF LIFE INSURANCE.
Section.

Section.
2711. Principles of Fire Insurance, &c.

2768. Contract.

'

2769.

By whom

21 TO.

To

whom

2772. Self-caused death, releases.

taken.
to

An

2773. Time

be paid.

—how counted.

by which the in- contract.
surer, for a stipulated sum, engages to pay a certain amount of
money if another dies within the time limited by the policy. The
§ 2768.

insurance upon

life is

a contract

may

be that of the assured or of another, even if a slave, in
whose continuance the assured has an interest.
§ 2769. Contracts of life insurance can be taken only by per- By whom
life

sons or corporations specially authorized so to do
§ 2770.

The

assured

may

direct the

money

to

by

law.

be paid to his to whom

to

he paid.

personal representatives, or to his widow, or to his children, or

And upon

to his assignee.

by the

such direction given and assented to

no other person can defeat the same.
good without such assent.

insurer,

signment
§ 2771.

is

The

But the

as-

principles before stated as to lire insurance where-

ever applicable, are equally the law of
2772. Death

by
J

life

insurance.

Fire insucable.

the hands of "justice, either
by
J
death releaspunative or preventive, releases the insurer from the obligation es
§

suicide, or

self-caused

'

7

,

-

of his contract.
§ 2773.

A policy

of

life

insurance runs from mid-day of the

date of the policy, and the time must be estimated accordingly,
if

the policy

is

limited to a specified

number

of years.

Fines—hew

:

FT. 2„— TIT. 7.— CHAP. 7.— Contracts.

524

Article

3.

— Gf Marino Insurance.
AETICLE

III.

OF MARINE INSURANCE.
Section.

Section.
27*74.

2780. Perils of the sea.

Contract.

2781. Continuance of risk.

2775. Unlawful commerce.

Contraet.

2776. Double insurance.

2782. Increase of risk.

2777. Implied warrant}'.

2783.

2778. Illegal voyage.

2784. Value

2779. Donation.

2785.

A contract

policy.

—how ascertained.

Former

rules applicable.

one by which a
person, or corporation, for a stipulated premium, insures another
§ 2774.

against losses occuring
Unlawful
commerce,

Open

of marine insurance,

bj the

is

casualties of the sea.

commerce, or commerce with an
enemy, or goods contraband of war, are not the subject of marine
§ 2775. Prohibited or illegal

insurance.
Double

in-

surance.

§2776. Double marine insurance may be obtained by a party
having an insurable interest, but in case of loss, he can recover

from both companies only the full value of such interest and if
one underwriter pays the whole amount, he is entitled to contribution from the others.
;

§ 2777.

Implied
warranty.

The

assured impliedly warrants, that the ship

is

sea

worthy, and shall not be changed, except from necessity, and that
she shall be employed, conducted and navigated, with reasonable
skill
Illegal
age.

§

voy-

and according

2778.

The

to law.

illegality of the voyage,

whether

known

to the

assured or not, renders the contract void.
§ 2779.

Deviation.

from
1.

A deviation

from the voyage,

necessity, voids the policy.

Stress of weather

2.

if

voluntary, and not

This necessity

Want of necessary repairs.

voy.

4.

Succoring ships in

tion.

6.

Sickness of master or crew.

distress.

may
3.

arise

from

Joining con-

Avoiding capture or deten7. Mutiny on board.
8. Any

5.

upon reason.
§ 2780. The "perils of the sea," comprehend all those misforPerils of the
sea.
tunes, to which goods and ships at sea are exposed from earth,
air, fire or water.
Loss from enemies is not included, unless
expressly named.
The negligence or unskillfulness of masters or
mariners, is not included in a policy on the ships or goods besimilar cause founded

longing to the owners of the vessel.
sons therefrom, the underwriter

the ship the

may

amount paid by him.

If loss occurs to third per-

recover from the owner of
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— Of Marine Insurance.

the risk continues till the goods are delivered
§
e 2781. Generally
J
,
,.
on shore at the port of destination, or to others by direction 01

continuance
of risk.

the assured.
§ 2782.

Any
j

chancre
tD

risk is increased voids the

which the
by
j

increase of
ri8k<

J.

policy.

§2783.

An

the assured

is

in case of loss

;

the insured as
§ 2784.
i

-x

where the amount of the interest of open policy.
not fixed by the policy, but is left to be adjusted
such policies may issue in blank, to be filled by

open policy

new

may

risks

The value

is

be desired.

stated in a policy,

is

always subject to be

reduced by proof.
§ 2785.

The

i

rules as to warranties, misrepresentations
.

,

value—how
ascertained.

p

n

t

concealments, are the same

m marine,
.

.

ARTICLE

as

and Former
rutes applicable.

m nre insurance.
n

IY.

OF MUTUAL INSURANCE.
Section.

Section.
2786. Contract.

2789. Liability for reducing funds.

2787. By-laws.

2790. Stricter good faith.

2788. Officers, agents of

The

all.

2791. Agents of foreign companies.

sometimes upon the idea contract
of mutuality, by which each of the assured becomes one of the
insurers, thereby becoming invested in the profits, and liable for
the losses without a charter, such an organization would be
governed by the general law of partnership, when incorporated
they are subject to the terms of their charter.
§ 2787. The rules and regulations of such a company, adopted By-iaws.
in pursuance of the charter, becomes a part of each policy, and
§ 2786.

contract of insurance

is

;

all

the assured are presumed to have notice thereof.

conditions cannot be annexed to the policy, after

it

But new
is

issued,

except by the consent of the assured.

The

such a company are the agents of all
the assured, and to the effect of their misconduct or neglect,
shall affect each, upon the general principles governing principal
§ 2788.

officers of

and agent, except as to the transaction of making the contract
of insurance up to the time of its execution, the assured stands as
a third party, and the officer issuing the policy acts for those
already in the company.
;

officers,

agents of

all.
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Article 4.

— Of Mutual Insurance.

mutual insurance company, by dividends, reduces
its available funds below the point of remaining able to meet all
losses occuring on policies then in existence, the directors of such
company primarily, and the parties receiving the dividends, ultimately and pro rata, shall be liable individually, jointly and
severally, for the amount of such unpaid losses,
§2790. A stricter good faith, as to representations and concealstricter good
ments, should be required in mutual insurances than in any other
§ 2789. If a

Liability for

funds. °

similar contracts.
Agencies
c°

paSfs!

of

Agents of all foreign insurance companies must obtain
license before taking insurance in this State, under the penalties, and in accordance with the provisions of this Code.
§ 2791.

m a
"

CHAPTEE

Till.

OF DEFENCES TO CONTRACTS.

Article

1.

Denial of the contract.

Article

2.

Denial of

Article

3.

Payment and herein

Article

4.

Performance and herein of tender.

Article

5.

Accord and

Article

6.

Arbitrament and award.

Article

7.

Pendency of another, &c.

Article

8.

Set-off

Article

9.

Limitation of actions:

its

obligation, &c.

of appropriation of payments.

satisfaction.
t

and recoupment.

AKTICLE

I.

DENIAL OF THE CONTRACT.
Section.

Section.
2792.

Non

est factum.

2793. Effect of alteration.
2*794.

^Z.

estfac '

By whom

§2792.

2795. Preliminary

jDroof.

2796. Endorsement, &c.

tried.

A party may deny the original execution

of the con-

be enforced, or its existence in the shape then
In either event, if the contract be in writing and so
declared upon the denial, must be on oath and filed at the first
term after service is perfected.
tract sought to

subsisting.

teration.

§ 2793. If a written contract

be altered intentionally, and in a

PT. 2.— TIT. 7.— CHAP. $.— Contracts.
Article
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of the Contract.

material part thereof, by a person claiming a benefit under it,
with intent to defraud the other party, such alteration voids the

whole contract

at the option of the other party.

If the altera-

tion be unintentional, or by mistake, or in an immaterial matter,
or not with an intent to defraud, if the contract is originally ex-

ecuted, can be discovered, and
will be enforced

stranger,

by the

and not

still

is

capable of execution,

If the alteration be

court.

at the instance, or

privy, if the original words can

still

made by

it

a

by collusion of a party, or
be restored, the contract will

be enforced.
§2794. The materiality of an alteration is a question of law. By whom
The fact of an alteration is a question for the jury.
§ 2795. If the contract

is

not set forth as the basis of the ac-

tion, so as to require a denial

on oath, an alteration in a material

part requires explanation before

it

can be admitted as evidence.

This preliminary proof is submitted to the court.
of anv
§ 2796. An endorsement or assignment
J
to
note,
7

when

the same

bill,'

bond or Endorse-

sued bv the endorsee, need not be proved,

is

Preliminary

*-

,J

7

ment, &c,
not to be
proved.

unless denied on oath.

ARTICLE

II.

DENIAL OF THE OBLIGATION" OE A CONTRACT, EITHER ORIGINALLY
OR BY SUBSEQUENT ACT OF THE OPPOSITE PARTY.
Section.

Section.
2197. Denial of obligation.

2801. Without consent.

2*798.

Conditions.

2802. Covenant not to sue

2*799.

Dependent covenants.

2803. Release.

2800. Rescission.

2804. Intermarriage.

§2797. Any fact going to show that the original contract was
not obligatory, though executed, may be set up as a defence.
§2798.

A

condition precedent or subsequent, not complied

Denial of

conditions.

want or failure of consideration, or any act of the opposite
party, by which the obligation of the contract has ceased, may

with,

be pleaded as a defence.
§ 2799. Where covenants are dependent, the failure of pern
i
x»
iormance by the opposing party may be a good1 defence.
-i

§ 2800.

.-I

•

i

A rescission of the contract by consent,

the other contracting party,

is

or a release

Dependent
covenants.

by Rescission,

a complete defence.

In some cases a party may rescind without the consent without
consent
of the opposite party for non-performance by him of his cove§ 2801.
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Article

Covenant

&c.

;

A

;

indemnify the debtor against his own debt.
release sometimes results as an operation of law, as
§ 2803.
when a creditor releases another who is bound jointly with, or

bond

also a

Eelease.

—Denial of the Obligation of a Contract,

but this can be done only when both parties can be restored to the condition in which they were before the contract
was made.
covenant never to sue is equivalent to a release so
§ 2802.
nants

sot to sue.

2.

to

A

primarily to the debtor, or accepts from the debtor a higher
curity for the
Intermarriage.

same debt not intended

se-

to be collateral thereto.

§ 2804. Intermarriage of the parties generally releases a debt,
but such is not the effect when the bond or obligation is given

in contemplation of marriage.

AKTICLE

III.

OF PAYMENT AND HEREIN OF APPROPRIATION OF PAYMENTS.
Section.

Section.

Payment generally
2806. To naked trustee.

2808.

2805.

2807.

Payment
generally.

By

Payment

agent, though he

To naked
trustee.

By

post.

of

money due

may

not be

to the creditor or his author-

whom

ized or general agent, or one

him

bills.

2810. Appropriation of payments.

post.

§ 2805.

Bank

2809. Stakeholder.

the creditor accredits as

so, or to his

partner interested with

money, shall be good and if such agent receives property other than money as money, the creditor is bound thereby.
§ 2806. Payment to a nominal party, or a naked trustee, without authority to receive, if made collusively and with intention
to defeat the true owner, shall have no effect.
in the

;

Payment by

§ 2807.

post

is

at the risk of the sender, unless

done by direction, either express or implied, of the creditor or
his agent.
Bank

bills,

checks and
notes.

Bank

§ 2808.

bills, if

received in payment, are warranted by

the payer to be genuine, and that as far as he
solvent.

knows the bank is
and
promissory
Bank checks
notes are not payment

until themselves paid.
Stakeholder,

§ 2809.

A stakeholder of money risked on

a

wager

re-pay to the party depositing at any time he
before

it is

actually paid over to the winner

;

is

bound

may demand

but

if

to
it,

paid over to

the winner honafide, and without notice of the depositor's intention to retract, this

payment

is

a protection.

p
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.

— Of Payment, and herein

of Appropriation of

Paymet

ts.

payment is made by a debtor to a creditor Appropriaholding several demands against him, the debtor has the right to ments.
If he fails to
direct the claim to which it shall be appropriated.
§2810.

a

the creditor has the right to appropriate at his election.
If neither exercises this privilege, the law will direct the appli-

do

so,

cation in such

manner

and equitable, both

as is reasonable

the parties and third persons.

As

as to

a general rule, the oldest lien

and the oldest item in an account will be first paid, the presumption of law being that such would be the fair intention of the
parties.

AKTICLE
OF PERFORMANCE

IV.

AND HEREIN OF TENDER.
Section.

Section,
2811. Performance.

2815. Tender.

2812. Impossibility of performance.

2816.

2813. Part performance.

2817. Reasonable demand.

2814. Fault of other party.

2818. Effect of tender.

Of

§ 2811. Performance, to be effectual,

bound

specific articles.

must be by the party performance

to perforin, or his agent, (where personal skill is not re-

quired) or

some one

substituted,

by consent,

in his place.

It

must be a substantial compliance with the spirit, and not the letter only, of the contract, and done within a reasonable time.
§ 2812. If such a performance is impossible, and becomes so by impossibmthe act of God, such impossibility is itself a defence equivalent fon_a_cJ
to performance; but if by proper prudence such impossibility
might have been avoided by the promiser, it ceases to be an excuse for non-performance.

In a severable contract, or one admitting of apportion- ar t performent, a part performance may be a defence pro tanto.
§ 2814. If the non-performance is caused by the act or fault of Fa_ ltot oth
the opposite party, that excuses the other party from perform- erparty
§ 2813.

.

.

-

ance.
§ 2815.

A tender properly made may be equivalent to perform-

money, the coin need not be actually presented, unless demanded; it must be certain and unconditional, except for
a receipt in full or delivery of the obligation, and may be made
by an agent or friend, and to an agent authorized to receive. It
must be in full of the specific debt, and not it part, and may be
34
ance;

if

in

Tender.

PT. 2.— TIT. 7.— CHAP. 8.— Contracts.
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Article 4.

made

— Of Performance, and

any time before

at

herein of Tender.

and

final trial,

if sustained,

no subse-

quent cost snail be paid by the defendant if rejected, and not
on any ground of informality, such informality cannot be after;

to the tender.

wards urged in objection
of

specific

articles.

A tender of

must be such as to enable
the party to whom tendered to take immediate possession, and at
the time and place agreed on in the contract. If no place is
agreed on they must be carried to the person entitled to them,
if residing within this State, unless, from the nature of the arti§ 2816.

cles,

specific articles

or the contract, another place of delivery be inferred.

If the

be cumbrous, the deliverer may demand of the receiver to appoint a convenient place of delivery, and on failure to
do so the tender shall be considered complete.
§ 2817. If the promise be to deliver on demand, the demand
must be reasonable as to time, place, and manner; if the promise be to deliver at a certain time and place, a tender at the time

articles

Eeasonable

demand.

Tender

at

and place

piaoe.

Effcctoftender-

is

§ 2818.

good, though the receiver

A valid tender of

is

not present.

chattels transfers the title thereto to

the person bound to receive, and the possession of the promiser,
if he retains possession from that time, is for the benefit of the
owner, but without liability to account for profits, or for more

than ordinary prudence in their preservation and protection.

AKTICLE

Y.

ACCORD AND SATISFACTION.
Section.

Section.

what

is ae-

6at"

isfac5on.

2819.

What

2820.

When

2821.

Must be of

is

accord and satisfaction.

an extinguishment.

2822. Less than debt

is

not.

2823. Compromise.

benefit to creditor.

Accord and satisfaction is where the parties, by a subsequent agreement, have satisfied the former one, and the latter
§ 2819.

agreement has been executed. The execution of a new agreement may itself amount to a satisfaction, where it is so expressly
agreed by the parties, and without such agreement, if the new
founded on a new consideration, the taking of it is a
satisfaction of the former contract.
w^n an ex- §2820. An accord and satisfaction may not amount to an exsb
tinguishment of the original debt, but may extend only to susment!
pend the execution or collection thereof for a limited time in
the meantime an action cannot be sustained.
promise

is

"

;

PT. 2.— TIT. 7.— CHAP. 8.— Contracts.
Article

5.

—Accord and
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Satisfaction.

be of
§2821.
The accord and satisfaction must be of some advan- Must
u
benefit to
tage, legal or equitable, to the creditor, or it will not have the creditor,
t

effect of barring

him from

his legal rights.

The acknowledg-

ment of a disputed title,
would be such an advantage.
§ 2S22. An agreement by a creditor to receive less than the Less tima
amount of his debt cannot be pleaded as an accord and satisfaction, unless it be actually executed by the payment of the money
or the securing of a doubtful claim,

or the giving of additional security, or the substitution of an-

other debtor, or some other

new

consideration.

A

compromise, or mutual accord and
§2823.
binding on the parties.

ARTICLE

satifaction, is compromise

YI.

ARBITRAMENT AND AWARD.
Section.
2824.

Section.

What

is.

2825. Trustees
2826.

may

submit.

Of the submission.

2830.

May

2831.

Awarded by

be valid in part only.
umpire.

2832. Reference pendente

lite.

2827. Arbitrators limited by authority.

2833. Setting aside an award.

2828. General submission.

2834. Fraud.

2829. Award.

§ 2824. Parties disagreeing as to their rights or liabilities rnay Wkati8
submit the matter to third persons to decide, and the award made

by such

arbitrators

is

binding on the persons submitting.

§ 2825. Guardians, trustees, executors, or administrators, may,

in good faith, and with proper prudence, submit to arbitration

Trastees

may s*bntlt

the matters in controversy in connection with the estate they
represent.

§ 2826.
verbal,

sum

A submission may be in parol,

when

of five

and the award

also

be of th« sab-

the matters in dispute do not exceed in value the

hundred

dollars,

but

all

m

submissions by persons act-

ing as trustees, as above, must be in writing, and the award ren-

dered in writing.
§ 2827. Arbitrators should not exceed their authority,

and the Arbitrators

matters submitted, and should be render- authority^
ed in accordance with the terms of the submission; if the award

award should cover

all

covers too much, and the excessive part can be separated from

the other, that which
§ 2828.

is

good

shall

remain

Under a general submission

valid.

the arbitrators are boun

-
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Article
General submission.

6.

—Arbitrament

and Award.

to decide only
those matters brought to their consideration
u
,

.

by
J

.

the parties.

The award must be certain and final, although it may
be in the alternative; it must be possible and reasonable, and
must be made by the arbitrators themselves, or the umpire provided for in the submission, and not by other persons.
§ 2829.

Award.

§ 2830. If

May be valid
in part only.
'if

an award be defective in

part, that

which

is

valid,

capable of separation, shall stand.

an umpire be provided for in the submission, an
award by him alone, or jointly with the arbitrators, will be good.
Eeference
§ 2832. Pending litigation may be referred to arbitration, unpendente
der
an order of court, by consent of parties, and the award, when
lite.
rendered may be made the judgment of the court.
Setting aside
§ 2833. To sustain an award, no unfair advantage should be
Award by

umpire.

§ 2831. If

an award.

given to either party in the hearing of the case or the rendering
of the award.
palpable mistake of law, or a reference of any
matter to chance or lot, would vitiate an award.

A

Fraud.

§2834. Fraud in the arbitrators, or in either party in obtaining an award, would set it aside.

ARTICLE

VII.

OF PENDENCY OF ANOTHER ACTION

Section.

Section.

elect.

Former judgment.

2835. Plaintiff required to elect.

2838.

2836. Attachment excepted.

2839. Parol evidence admissible.

283*7.

Plaintiff required to

AND FORMER RECOVERY.

Suits

by

informers.

§ 2835. !No suitor

is

entitled to prosecute

courts of this State at the

same time

for

two actions in the
the same cause and

same party, and in such a case the defendant may rewhich he will prosecute, if commenced
simultaneously and the pendency of the former is a good defence
against the

quire the plaintiff to elect
;

to the latter, if
Attachment
excepted.

3 u ts by ino. mere.

commenced

at different times.

§ 2836. This rule does not apply to a prior attachment against

property where the defendant

subsequently served personally,
nor to an attachment sued out pendente lite. But the judgment
in the case against the person must set out the fact of its identity
is

with the proceeding against the property.
§ 2837. In suits by informers, the first filed in office has precedence for the same cause of action, and the latter must abate.

—
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§
o 283S.
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—Of pendency of another Action and former Recovery.

matter in issue in Former
of the same subject
adjudication
o
o
judgment.

a former suit between the same parties, by a court of competent'
jurisdiction, should be an

end of litigation.

§2839. Parol evidence is admissible to show that a matter ap-paroieviparently covered by the judgment was really not passed upon by missibie.
the court.

ARTICLE
OF SET-OFF

AND RECOUPMENT.
Section.

Section.

2847. Valuable improvements.

2840. Set-off.

2841.

YIII.

What may

2848. Effect of dismissal.

be.

2842. Mutual debt.

2849. Debts not due.

2843. Judgments.

2850. Recoupment.

2844. Set-off

vs. cestui

que

2851. Difference from set-off.

trust.

2845. Set-off against negotiable note.

2852. For

2846. Against testator or intestate.

2853.

§ 2840.

Set-off

is

a defence

what

When

it lies.

it lies.

which goes not

to the justice of set-off.

demand, but sets up a demand against the plaintiff to
counterbalance his in whole or in part.
§2841. Between the parties themselves any mutual demands what may
plaintiff's

existing at the time of the

commencement of the

suit

may

be

set-

off.

§ 2842. Set-off

own

must be between the same

suit equitably

within this rule, they

claim against a partnership
partner in a suit brought in
cipal

may

parties

If originally otherwise, but at the

right.

be

may

and

in their Mutual

commencement

be

set-off.

of

Thus, a

may be set-off against a surviving
his own right, and a debt due to prin-

set-off in a suit against principal

and

surety.

§2843. Judgments in the same court maybe set-off against Judgments,
each other on motion, the balance on the larger being collectable
under execution
The rights of an assigneee shall not be interfered with

if

bona fide and

for value.

§ 2844. If the plaintiff sues for the benefit of another person,

Se t-off vs.
cestui que

be allowed
trust.
§ 2845. When a negotiable paper is sued by a holder or endor- set-off
see, received under dishonor, no set-off is allowed against the gotiabie note
original payee except such as is in some way connected with the
debt sued on, or the transaction out of which it sprung.
a,

set-off against the beneficiary shall
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Article

S 2846.

Against testestate.

8.

— Of

Set-off

and Kecoupment.

A debt of a testator or intestate is not a proper set-off

against a debt contracted with the representative of the estate.

But

it is

otherwise

if

both were contracted dnring the

life

time

of the decedent.
§ 2 847. Against a claim for

YaiuaWe
ments,

ments made by one bona fide
is

Effect of
d]«mtssal.

a proper subject matter of

mesne

profits,

in possession

the value of improve-

under a claim of right,

set-off.

plea of set-off
§
° 2848. After a x

is filed,7

the plaintiff
x

may
not
J

dis-

miss his action so as to interfere with such plea, unless by leave
of the court on sufficient cause shown, and on terms prescribed

by the
Debts not

court.

§ 2849. If a plaintiff resides without this State, or

the defendants

may

set-off against

him

is

insolvent,

a debt not due, under

may

be prescribed by the court.
Recoupment
§ 2850. Recoupment is a right of the defendant to have a deduction from the amount of the plaintiff's damages, for the reason, that the plaintiff has not complied with the cross obligations
or independent covenants arising under the same contract.
Difference^
2851. It differs from a set-off in this the former is confined
§
°
set-off.
such equitable terms as

:

from

on which plaintiff sues, while the latter includes
all mutual debts and liabilities,
§2852. Recoupment lies for overpayments by defendant, or
payments by fraud, accident or mistake.

to the contract
rorwhatit

mere it

§ 2853. Recoupment may be pleaded in all actions ex contractu,
where from any reason, the plaintiff under the same contract, is
in good conscience liable to defendant.*

*For further provisions as to

set-off

and recoupment, see Part

3,

Title 3,

Chapter

I.
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of Limitation.

IX.

LIMITATION OF ACTIONS ON CONTRACTS.
Section

1.

Periods of limitation.

Section

2.

Exceptions and

Section

3.

New

disabilities.

promise.

SECTION

I.

PERIODS OF LIMITATION.
Section.

On

2854.

I

2861. Certiorari.

foreign men.

2862. Writs of error.

2855. Domestic judgment.

On

2856.

Section.

2863. Executors, administrators, &c.

specialties.

285Y. Statutory rights.

2864. Other actions ex contractu.

2858. Simple contracts

2865.

Open

2859.

2860. Bills of review and for

Good

2866. Suits

accounts.

new

in equity.

by informers.

trial.

upon judgments obtained out of this State,
be brought within five years, after such judgment is

§ 2854. All suits
shall

on

foreign

obtained.

§2855. ~No judgment hereafter obtained in the courts of this Domestic
State, shall be enforced after the expiration of seven years

the time of

upon

it

;

or

from

rendition, when no execution has been issued
when execution has been issued, and seven years

its

have expired from the time of the last entry upon the execution, made by an officer authorized to execute and return the
same such judgments may be revived by scire facias, or be
sued on, within three years from the time they become dormant.
§ 2856. Actions upon bonds or other instruments under seal, on specialshall

;

be brought within twenty years after the right of action
accrues, but no instrument shall be considered under seal, unless

T<

shall

so recited in the
§ 2857.

body of the instrument.

All suits for the enforcement of rights accruing to indi- statutory

viduals under statutes, acts of incorporation, or

by operation of

ng

law, shall be brought within twenty years after the right of action accrues.

§2858. All actions upon promissory notes,

bills

of exchange or

other simple contract in writing, shall be brought within six

years after the same becomes due and payable.

simple con-
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Section

openac-

1,

—Periods

of Limitation.

§2859. All actions upon open account, or for the breach of
any contract, not nnder the hand of the party sought to be
charged, or npon any implied assumpsit or undertaking, shall be

Bins of

new

re-

trial,

brought within four years after the right of action accrues.
§2860. All bills of review or for a new trial, in a court of
equity, (unless the latter be founded on proof of perjury, in a
material witness for the successful party) shall be brought within
three years after such decree or judgment has been rendered.

and brought
the rendition of the judgment sought

§ 2861. All writs of certiorari shall be allowed

certiorari.

within three months after

be reversed.
§ 2862. All writs of error must be sued out within thirty days
from the adjournment of the court where the decision complained of was made, or if made at chambers, from the time of
to

writs of

the decision.
Executors
tra "
tora,&c.

§ 2863. All actions against executors, administrators, guardians

or trustees, except on their bonds,

must be brought within ten

years after the right of action accrues.

upon contracts, express or implied,
not hereinbefore provided for, must be brought within four years
§ 2864. All other actions

tions

<*»

con.

Good in
equity.

from the accrual of the right of action.
§2865. The limitations herein provided, apply equally to
courts of law and equity, and in addition to the above, courts of
equity may interpose an equitable bar, in accordance with the
established rules of such courts, whenever, from the lapse of time
and laches of the complainant, it would be inequitable to allow
a party to enforce his legal rights.

§2866. All actions by informers to recover any
Suits byinformers.

'

u

"i"

ii

i

n

the defendant's

•

i

fine, forfeiture,
,'

•

t>

'.

commenced withm one year irom the time
liabity thereto was discovered, or by reasonable

or penalty, snail be

diligence could have been discovered.

SECTION

II.

EXCEPTIONS AND DISABILITIES.
Section.

Section.

2867. Persons excepted.

28*71. Joint action

2868. Occurring after accrual of right.

2872. Fraud.

2869. Unrepresented estate.

2873. Non-suit or dismissal.

2810. Absence from State of defendant.

2874. If pleaded as

2867. Married

women,

and a part barred.

set-off.

infants, idiots, or insane persons, or

PT. 2.— TIT. 7.— CHAP. 8.—AET. 9.— Contracts.
Section

persons imprisoned,

who

2.

— Exceptions and

are such

when

Disabilities.

the cause of action ac.,.

.

<crues, shall

as

is

cepted.

is re-

Code

for other

happens

after the

prescribed in this

Persons ex-

.

be entitled to the same time, after the disability

moved, to bring an action
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persons.
§ 2868. If either of the foregoing disabilities

right of action accrues, and

is

not voluntarily caused or under-

occurring
after the accruai of

taken by the person claiming the benefit thereof, the limitation
shall cease to operate during its continuance.
unrepre§
" 2869. The time occurring
° between the death of a person and
.

sented es-

.

representation taken upon his estate, or between the termination tate.

of one administration and the commencement of another, shall
not be counted against his estate Provided, such time does not
exceed five years but at the expiration of that time, the limita;

;

tion shall commence, though the cause of action accrued after
Lis death.

§2870. If the defendant, in anv of the cases herein named, Absence
from State
«hall remove from this State, the time of his absence from the of defenant
ce
fotate, and until he returns to reside, shall not be counted or estimated in bis favor.
7

°-

-

§2871. If there is a -joint right of action, and some of the per- Joint action
°
i
„
i
n
t f.-,. and a part
«ons having such right are under
any of the foregoing disabili- barred.
,

ties,

i.i

.

•

the terms mentioned herein shall not be computed against

removed but if
the action might be severed, and each sue for his own share, those
free from disability shall be barred, and the rights of those only

-such joint action, until all the disabilities are

^protected

who

;

are under such disability.

§ 2872. If the defendant, or those

whom

he claims, has Fraud.
Ibeen guilty of a fraud by which the plaintiff has been debarred
or deterred from his action, the period of limitation shall run
only from the time of the discovery of the fraud.
under

§2873. If a plaintiff shall be non-suited, or shall discontinue Non-suit or
or dismiss his case, and shall re- commence within six months,

such renewed case shall stand upon the same footing as to limitation with the original case but this privilege of dismissal and
renewal shall be exercised only once under this clause.
§2874. Where any matter has been pleaded as a set-off in a if pleaded as
tguit, and the suit is dismissed, or the case is otherwise disposed
of without a hearing upon the merits of the set-off, such set-off
;

^shall

not be barred until the expiration of six months next after

the time of such disposition of such

suit.

^

PT. 2.— TIT. 7.— CHAP. 8.— ART. 9.— Contracts.
Section

3.

—New Promise.

SECTION
NEW

PROMISE.
Section.

Section.
28*75.

Must be

2878.

in writing.

2879.

2876. Credit on note.
2877. Effect of

Mast be

§ 2875.

in

III.

new

By partner.
By j oint contractor.

promise.

A new promise, in order to renew a right of action al-

writing.

ready barred, or to constitute a point from which the limitation
shall commence running on a right of action not yet barred, must

Credit on

be in writing, either in the party's own handwriting, or subscribed by him, or some one authorized by him.
payment entered upon a written evidence of debt
§ 2876.

A

note.

by the

debtor, or

isting liability,
§ 2877.

Effeet of

new promise.

is

any other written acknowledgment of the ex-

new promise

equivalent to a

to pay.

A new promise revives or extends the original liability.

It does not create a

new

one.

§ 2878. After the dissolution of a partnership, a

By partner.

by one

new

promise,,

partner, revives or extends the partnership debt only

as.

and not as to his co-partners.
§2879. In cases of joint or joint and several contracts, a new
promise, by one of the contractors, operates only against himself..
to himself,

By joint
contractor.

CHAPTEE
OF BREACH

AND DAMAGES.
Section.

Section.
2880. Breach of entire, &c.

2887. Nominal damages.

2881. Liquidated damages.

2888. Discretion of jury.

2882. Penalties.

2889.

2883. Expense

2890.

of litigation.

2884. Exemplary damages.

2885.

entire, &c.

On covenants, &c.
On bond for titles.

2891. Necessary expense.

Remote damages.

2892.

2886. Interest.

Breach of

IX.

2893.

Warranty of title of slave.
Of soundness.

§2880. If a contract be entire, but one suit can be maintained?
for a breach thereof; but if it be severable, or if the breaches occur at successive periods in an entire contract, (as where money
is

to

but

be paid by installments,) an action will
all

the breaches occurring

up

to the

lie for

each breach

commencement

•

of the*

must be included therein.
§2881. Damages are given as compensation for the injury sus-

action,

PT. 2.— TIT. 7.— Contracts.
Chapter

9.

5S9

— Of Breach and Damages.
6*
what the damaJgjjjj
be liquidated, and un-

If the parties agree, in their contract,

tained.

ges for a breach shall be, they are said to
less the agreement violates some principle of law, the parties are

bound thereby.
§2882. Penalties in bonds are not liquidated damages, and Penalties,
even if called such, yet if it appears unreasonable, and not so actually intended by the parties, the law will give only the actual
damages and in all cases where the damage is capable of computation, and is not uncertain in its character, such stipulations
;

will be declared not to be penalties.

ii'-ij
m

Expense of
§2883.
The expenses of litigation are not generally allowed as litigation.
°
bad
a part of the damages ; but if the defendant has acted
faith, or has been stubbornly litigious, or has caused the plaintiff

unnecessary trouble and expense, the jury may allow them.
§2884. Exemplary damages can never be allowed in cases Exemplary
damages.

.

.

arising on contracts.

§2885. Remote or consequential damages are not allowed Remote
damages.
whenever they cannot be traced solely to the breach of the contract, or unless

they are capable of exact computation, such as

the profits, which are the immediate fruit of the contract, and

any

are independent of

collateral enterprise entered into in con-

templation of the contract.

In all cases where an amount ascertained would be interest
the damages at the time of the breach, it may be increased by
the addition of legal interest from that time till the recovery.
§ 2887. In every case of breach of contract the other party has nominal
m
a right to damages but if there has been no actual damage, the
plaintiff can recover nominal damages which will carry the costs.
But if the defendant, before suit is brought or afterwards, and before trial, tenders to the plaintiff as much, or more than he finally Tender
recovers, no costs shall be recovered accruing subsequent to the
§ 2886.

;

-

tender.

§2888. The question of damages being one for the jury, the Discretion of
court should not interfere, unless the damages are either so small

ury

'

or so excessive as to justify the inference of gross mistake or

undue

bias.

Upon

dam- 0n coveages should be the purchase money, with interest thereon from ran^ofSS
the time of sale, unless the jury should think under the circumstances of the case, that the use of the premises was equal to the
interest on the money, and that such equitable set-off should be
§ 2889.

a covenant of warranty of

title to

land, the

1
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Chapter

9.

— Of Breach and Damages.

If valuable improvements have been made, the interest

allowed.

should be allowed.
On bond for
titles.

§ 2890.

Upon

breach of a bond for

titles to land,

the value of

the premises at the time of the breach, with interest thereon,

But if the vendee has brought
the actual damage sustained by him on-

should be the measure of damages.

up the outstanding

can be recovered.

ly,
Necessary
expense.

title,

§

Any

2891.

necessary expense which one of two contracting

parties incurs in

complying with the contract,

may

be recovered

as damages.
Warranty of
|

title

Upon

2892.

breach of a covenant of warranty of

title to

a

of slave

measure of damages should be the purchase money,

slave, the

with interest thereon.

When

the circumstances render

it

equit-

may set-off the hire of the slave against the interest.
Upon a covenant of warranty of soundness of a slave,

able, the jury
Of soundness.

§ 2893.

the measure of damages should be the difference between the
price paid and the actual value of the
est

on such balance from the time of

TITLE

unsound

slave,

with

inter-

sale.

¥111.

OF TORTS OR INJURIES TO PERSONS OR PROPERTY.

Chapter

1.

General principles, and herein of fraud and deceit.

Chapter

2.

Chapter

3.

Chapter

4.

Chapter

5.

Of injuries to the person.
Of injuries to property.
Of defences.
Of damages.

CHAPTEE

I.

GENERAL PRINCIPLES AND HEREIN OE FRAUD AND
Section.

Section.
2894.

What

2902. Letters to obtain credit.

are torts.

2895. Injury

common

to

all.

2903. Torts to wife, &c.

2896. Failing in legal duty.

2904.

Private duties.

2905.

289*7.

DECEIT.

By
By

wife, servant, &c.

employee.

2898. Election.

2906. Ratification.

2899. Privity.

2907. Vicious animals.

2900. Fraud and damage.

2908. Frauds

2901. Deceit.

2909. Action does not abate.

by

acts or silence.

—

541

PT. 2.— TIT. 8.— Torts.
Chapter 1.— General Principles, and herein of Fraud and Deceit.

§ 2894.

A

tort is a legal

or what

wrong committed upon the person

are

It may be either
•roperty independent of contract.
direct invasion of some legal right of the individual.
1.

A

2.

The

infraction of

some public duty by which

dam-

special

accrues to the individual.
3. The violation of some private obligation by which like dam-

age

,ge

occurs to the individual.

In the former case, no special damage
he party to recover. In the two latter

is

necessary to entitle

cases,

such damage

is

lecessary.

common with

the community, though to a Injurycom
mon t0 a
Teater extent, will not give a right of action for the infraction
It must be some special damage to the in)f some public duty.

§2895. Injury in

.

'

lividual in

which the public have not participated, although

lia-

)le thereto.

§ 2896.
)f

When

the law requires one to do an act for the benefit

another, or to forbear the doing of that which

may

injure

Failing inie-

ga

uty

'

mother, though no action be given in express terms upon the ac3rual of damage, the party may recover.
§ 2897. Private duties

may

arise either

from statute or flow private

from relations created by contract, express or implied. The violation of any such specific duty, accompanied with damage, gives

du-

tie8,

a right of action.

§ 2898.

When

a transaction partakes of the nature both of a

Elections.

tort and a contract, the party complainant may waive the one
and rely solely upon the other.
§ 2899. jSTo privity is necessary to support an action for a tort, Privity,
but if the tort results from the violation of a duty itself, the con-

sequence of a contract, the right of action is confined to the parties and privies to that contract, except in cases where the party

would have had a right of action

for the injury done, independ-

ent of the contract.

§2900. Fraud by one, accompanied with damage to the party Fraud
defrauded, in

all cases

and
damage.

gives a right of action.

§ 2901. Willful misrepresentation of a material fact made to induce another to act, and upon which he does act to his injury,

mere concealment of such a fact, unless done in such a manner as to deceive and mislead, will not
support an action. In all cases of deceit, knowledge of the false-

will give a right of action

hood constitutes an

;

essential element.

A fraudulent or reckless

representation of a fact as true, which the party

may

not

know

Deceit,

PT. 2.— TIT. 8.— Torts.
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Chapter

1.

—General

Principles,

and herein of Fraud and

to be false, if intended to deceive,

is

Deceit.

equivalent to a knowledge

of the falsehood.
Letters to
obtain credit

§

No action shall be sustained

2902.

for deceit in representation
-1-

to obtain credit for another, unless such misrepresentation be in

bj the party to be charged therewith.
§ 2903. Every person may recover for torts committed

writing, signed
Torts to wife

self or his wife, or his child, or his

to him-

ward, or his servant, or his

slave.

By

wife,ser-

By em-

Every person shall be liable for torts committed by his
wife, and for torts committed by his child, or servant or slave by
his command, or in the prosecution, and within the scope of his
business, whether the same be by negligence or voluntary.
§ 2905. The employer is not responsible for torts committed
by his employee when the latter exercises an independent business, and in it, is not subject to the immediate direction and
§ 2904.

control of the employer.
Ratification.

By

§ 2906.

ratification of a tort

committed

for one's benefit, the

becomes liable, as if he commanded it, otherwise, if the
act was done for the benefit of a third person.
person who owns or keeps a vicious or dangerous
vicious m§ 2907.
animal of any kind, and by the careless management of the same,
or by allowing the same to go at liberty, another without fault
on his part is injured thereby, such owner or keeper shall be liable in damages for such injury.
Frauds by
fraud may be committed by acts as well as words.
§ 2908.
lenea.
And one who silently stands by and permits another to purchase
ratifler

A

A

his property without disclosing his title, is guilty of such a fraud,
as estops

him from subsequently

setting

up such

title

against the

purchaser.
Action does
aot abate.

§
° 2909. ISTo action for a tort shall abate

the death of
by
«

either

party where the wrong doer received any benefit from the tort

complained o£
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Injuries.

II.

OP INJURIES TO THE PERSON.

Article

1.

Physical injuries.

Article

2.

Reputation.

Article

3.

Other injuries to the person.

AETICLE

I.

PHYSICAL INJURIES.
Section.

I

2910. Intention.
2911.

What

is

|

a tort on person.

2912. If a felony.

§ 2910.

I

|

Section.
2913. Homicide of husband Or father.
2914. Diligence of

plaintiff.

2915. Malpractice of surgeon or physician.

A physical injury done to another gives a right

of ac-

intention.

whatever may be the intention of the actor, unless he is
The intention should be conjustified under some rule of law.
sidered in the assessment of damages.
§2911. Any violent in-jury or attempt to commit a physical what ia »
injury illegally upon a person, is a tort for which damages may son
tion,

-

be recovered.
§2912. If the injury amounts to a felony, as defined by this if a feieny.
Code, the person injured must either simultaneously or concurrently, or previously, prosecute for the same, or allege a

good ex-

cuse for the failure so to prosecute.

A widow, or

no widow a child or children, may re- Homicide of
cover for the homicide of the husband or parent and if suit be }^™ d ar
brought by the widow or children, and the former, or one of the
latter, dies pending the action, the same shall survive in the first
case to the children, and in the latter case to the surviving child
§ 2913.

if

;

©r children.

§2914. If the plaintiff, by ordinary care, could have avoided Diligence «f
amU
the consequences to himself, caused by the defendant's negligence, p
he is not entitled to recover. But in other cases the defendant
not relieved, although the plaintiff may, in some way, have
contributed to the injury sustained.
is

§ 2915.

A person professing to practice surgery, or the

admin-

Maipmctiee

S?

istering of medicine for a compensation,

must bring to the exer- and
cme
cise of his profession a reasonable degree of care and skill any
injury resulting from a want of such care and skill will be a tort
for which a recovery may be had.
;

*
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Section

1.

— Of Libel and Slander.
AKTICLE

II.

INJURIES TO REPUTATION.
Section

1.

Libel and slander.

Section

2.

Malicious prosecution.

SECTION

I,

OF LIBEL AND SLANDER.
Section.

Section.
2916. Libel.

2920. Charge of adultery with negroi

2917. Malice.

2921. Truth.

2918. Publication.

2922. Privileged communications.

2919. Slander.

2923. Malicious use

A libel

§ 2916.

Libel.

is

of.

a false and malicious defamation of another,,

expressed in print, or writing, or pictures, or signs, tending to injure the reputation, as an individual, and exposing

The

hatred, contempt, or ridicule.

matter

is

is

publication of the libellous

all

actions for printed or spoken defamation, malice

The

inferred from the character of the charge.

malice

to public

essential to a recovery.

§ 2917. In

Malice.

him

may

be rebutted by

existence of

proof, which, in all cases, will go in

mitigation of damages, and in cases of privileged communications, will

§ 2918.

Publication.

be in bar of the recovery.

A libel

is

published so soon as

any person, other than the party

it is

libelled.

§ 2919. Slander, or oral defamation, consists

Slander.

communicated to

:

first,

in

imputing

or, second, charging him
to another a crime punishable by law
with having some contagious disorder, or being guilty of some
debasing act, which may exclude him from society or, third, in
;

;

charges

made on another

in reference to his trade, office, or pro-

fession, calculated to injure

him

therein; or, fourth, any disparag-

ing words, productive of special damage, flowing naturally therefrom.

In the

port the action
§ 2920.

charge of
intercourse
with a slave,

„

oi
is

Truth.

-,

Any

damage
former, damage

latter case, the special
;

in the three

is

essential to sup-

is

inferred.

charge or intimation against a free white female
C

i

•

,

•

,

i

having sexual intercourse with a

-i

_e

f>

i

slave, or tree person ot color,

slanderous, without proof of special damage.
§ 2921.

The truth

of the charge

made may always be proved

in justification of the libel or slander.
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Libel and Slander.

communications Privileged
~
The following
S are deemed privileged
commumca
Statements made bona fide in the performance of a public tions.

§
o 2922.

:

-L

^

1.

duty.
2.

Similar statements in the performance of a private duty,

either legal or moral.

Statements made with the bona fide intent, on the part of
the speaker, to protect his own interest in a matter where it is
3.

concerned.
4.

Fair and honest reports of the proceedings of Legislative or

Judicial bodies.
5.

Comments

of counsel, fairly made, on the circumstances of

and the conduct of parties in connection therewith.
6. Comments upon the acts of public men, in their public
pacity, and with reference thereto.

his case,

ca-

In every case of privileged communications, if the privi- Malicious
lege is used merely as a cloak for venting private malice, and not
bona fide in promotion of the object for which the privilege is
granted, the party defamed has a right of action.
§ 2923.

SECTION

II.

MALICIOUS PROSECUTION.
Section.

Section.
2924. Malicious prosecution.

2928. Measure of damages.

2925. Probable cause.

2929. Malice inferred.

2926. Evidence of prosecutor.

2930.

What

2931.

When

292T.

Grand jurors exempt.

§ 2924.

A

is

a prosecution.

the right accrues.

criminal prosecution, maliciously carried on, and

without any probable cause whereby damage ensues to the person prosecuted, gives

him

Malicious
prc

a cause of action.

§2925. Want of probable cause shall be a question for the p ro babie
cause
jury, under the direction of the court, and shall exist when the
circumstances are such as to satisfy a reasonable man that the accuser had no ground for proceeding but his desire to injure the
'

accused.

In investigating the question of probable cause, the EvldeIlce of
evidence given by the prosecutor himself upon the criminal prosecutor
prosecution, may be submitted to the jury by either party, the
credibility thereof to be determined by them.
§ 2927. No member of a grand jury is liable to an action for a Grflnd ju
ror8 exempt
malicious prosecution upon a presentment made by the body, but
§ 2926.

-

_

35
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Section

2.

— Malicious

Prosecution.

such presentment is made at the instigation of a third person,
from malice on his part, and without probable cause, he shall be
if

Instigator.

liable, as if
Measure of

§ 2928.

damages.

sustained

he was named

as prosecutor.

The recovery shall not be confined to the actual damage
by the accused, but shall be regulated by the circum-

stances of each case.
Malice infered.

What

§ 2929.

A total want of probable

which malice may be
ted by proof.
is

a

prosecution.

§ 2930.

cause

is

a circumstance from

inferred, but such inference

An inquiry

may be

rebut-

before a committing court, or Justice of the

Peace, amounts to a prosecution.
When the
right accrues.

§2931. The prosecution must be ended before the right of action accrues.

ARTICLE

III.

OTHER TORTS TO THE PERSON.
Section

1.

False imprisonments.

Section

2.

Malicious arrest.

Section

3.

Nuisances and other injuries to health.

SECTION

I.

FALSE IMPRISONMENT.
Section.

I

2932. Definition.

'

Section.
2934. Joint act of several.

2933. Under warrant.

Definition.

imprisonment consits in the unlawful detention
of the person of another, for any length of time, whereby he is
§ 2932. False

deprived of his personal liberty.
Under warrant

Presumption.

by virtue of a warrant, neither
the party honafide sueing out, nor the officer who in good faith
executes the same, is guilty of false imprisonment, though the
warrant be defective in form, or be void for want of jurisdiction,
in such cases the good faith must be determined from the circumstances of each case. The same is true of the judicial officer
§ 2933. If the

imprisonment

is

issuing the warrant, the presumption being always against
as to

good

faith,

when he has no jurisdiction.

him

PT. 2.— TIT. 8.— CHAP. 2.— AKT. 3.— Torts.
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—False Imprisonment.

§2934. If the imprisonment be the act of several persons, the

party

may

sne

be responsible

them

jointly or separately,

and

Joint**

of

if jointly, all shall

for the entire recovery.

SECTION

II.

MALICIOUS ARREST.
Section.

Section.
2935. Definition.

2937. Probable cause.

2936. Malice.

2938. Person exempt.

An

under process of law, without probable cause, Definition.
when done maliciously, gives a right of action to the party
§ 2935.

arrest

arrested.
§ 2936.

Malice

may

disregard of the

consist in personal spite, or in a general

right consideration of

mankind

directed

chance against the individual injured.
§ 2937. " "Want of probable cause" is the same in

M

aii C e.

by

this action, p r0 babie

as in " malicious prosecution."

§2938. The willful arrest under civil process, of a person ex- person exemp
empt by law from such arrest, shall be deemed malicious until
'

the contrary

is

proved.

SECTION

III.

NUISANCES AND OTHER INJURIES TO HEALTH.
Section.

Section.
2939. Public or private.

2944. Injunction.

2940. Special damage.

2945.

2941. Injury to person or property.

2946. Adulterated drugs.

2942.

What

is

Unwholesome

provisions.

2947. Mistake of druggist.

a nuisance.

2943. Right of alienee.

A

Nuisances are either public or private.
public pawic and
pn
nuisance is one which damages all persons who come within the
sphere of its operations, though it may vary in its eifects on
individuals.
private nuisance is one limited in its injurious
eifects to one or a few individuals.
Generally, a public nuisance
gives no right of action to any individual but must be abated by
§ 2939.

A

a process instituted in the

name

of the State.

A

sance gives a right of action to the person injured.

private nui-
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Section
Special

special

"What is a
nuisance.

— Nuisances and other

Injuries to Health.

§2940. If, however, a public nuisance causes special damage
to an individual, in wliicli the public do not participate, such

dam-

Injury to
person or
property.

3.

damage

gives a right of action.

A private

§ 2941.

nuisance

may

injure either the person or

property, or both, and in either case a right of action accrues.

A nuisance

§ 2942.

is

anything that worketh hurt, inconve-

nience or damage, to another, and the fact that the act done
otherwise be lawful, does not keep

may

from being a nuisance.
The inconvenience complained of must not be fanciful, or such
as would affect only one of fastidious taste, but it must be such as
would affect an ordinary reasonable man.
Eight of
alienee.

The

§ 2943.

may

alienee of the person

it

owning the property injured,

sue for a continuance of the nuisance; so the alienee of the

property causing the nuisance

is

responsible for a continuance of

In the latter case, there must be a request to abate

the same.

before action brought.
Injunction.

Where the consequences of a
or commenced will be irreparable

§2944.
erected

nuisance about to be
in damages,

and such

consequences are not merely possible, but to a reasonable degree
certain,

before
Unwholesome provisions.

a court of equity

it is

§ 2945.

may

interfere to arrest a

nuisance

completed.

A person who knowingly or

unwholesome

carelessly sells to another

provisions of any kind, the defect being

the purchaser, and

damage

unknown to

results to the purchaser, or his family,

or his property, such person shall be liable in

damages

for

such

injury.
Adulterated
drugs.

A person who knowingly

by himself or
his agents, sells to another adulterated drugs or liquors, by the
use of which, damage accrues to the purchaser or his patients, or
his family, or his property, shall be liable in damages for the in§ 2946.

or carelessly,

jury done.
Mistake of
druggist.

vendor of drugs and medicines, by himself or his
agent, either knowingly or negligently furnishes the wrong article
or medicine, and damage accrues from the use of the drug or
§ 2947. If a

medicine furnished to the purchaser, or his patients, or his family,
or his property, the vendor shall respond in damages for the injury done.

If death ensues to the purchaser, in any case arising

under this or the two foregoing paragraphs, the right of action
shall be to the widow or children as prescribed in cases of physical injuries.

^
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Injuries to the Person.

SECTION" IV.
OF INDIRECT INJURIES TO THE PERSON.
Section.

Section.
2948. Negligence

by

2952. Furnishing liquor to minor sou.

trustee.

gaming with him.

2949. Abducting or harboring wife

2953. Or

2950. Criminal conversation.

2954. Procurer of wrong. &c.

2951. Seduction of daughter.

2948. In every case of trust or confidence reposed, in consid%
c
,;

,

.

Negligence

by

trustee.

eration of a reward paid or promised, negligenee in the person
trusted, to the injury of the other, will give a right of action.

A

husband has a right of action against another for Abducting
§2949.
abducting or harboring his wife. Furnishing shelter and food to wife'
a wife driven from her home by cruel treatment, is an act of humanity, and gives no right to the husband.
§ 2950. Adultery, or criminal conversation with a wife, gives

crim. con.

a right of action to the husband. In such cases, proof of the
marriage may be made by general reputation, and the parties
living together as
§

2951.

i

man and

The seduction

her parent,

wife.

of a daughter unmarried and living with

i-i^-n-i-i
whether followed by pregnancy

•

«ii_

if

absent permanently, or refuses to sue.

~No loss of service need

and

The

seduction

is

daughter.

or not, gives a right

of action to the father or to the mother,

be alleged or proved.

seduction of

the father be dead, or

the gist of the action,

damages should be exemplary.
§2952. A father, or if the father be dead, a mother shall have Famishing
a right of action against any person who sells or furnishes spiritTon.
nous liquors to his or her son, under age, for his own use, and
in well defined cases the

X£

without his or her permission.
§2953.

A like right

who shall play and
for monev or other

of action shall accrue against any person Gaming

bet at any

game

of chance, with a minor son,

thing of value.

§2954. In all cases, he who maliciously procures an injury to Procurer of
be done to another, whether it be an actionable wrong or a breach joint wrongof contract, is a joint wrong-doer, and may be sued either alone
or jointly with the actor.
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Article

1.

—To Real

Estate.

CHAPTER

III.

OF INJURIES TO PROPERTY:
real estate.

3.

To
To
To

4.

By

railroad companies.

Article

1.

Article

2.

Article

Article

personalty generally.
slaves.

ARTICLE

I.

TO REAL ESTATE.
Section.

Section.

2960.

2956. Right of possession.

2961.

2957. Bare possession.

2962. Rights above and below surface.

2958. Bare

2963. Right of

title.

2959. Disputed possession.

Interfering

with enjoy-

ment

of.

§

2955.

The

way

2964. Slander of

or of

common.

title.

right of enjoyment of private property being an

absolute right of every citizen, every act of another, which unlawfully interferes

Right of
possession.

Water courses.
Underground streams.

2955. Interfering with enjoyment, &c.

with such enjoyment,

is

a cause of action.

§ 2956. The bare right of possession to lands authorizes their
recovery by the owner of such right, and also damages for the

withholding of the right.
Bare posses
si on.

§ 2957.

The bare

recover damages from any person

title.

§ 2958.

who

w ith such possession.*
The person having title to

ner, interferes
Bare

possession of lands authorizes the possessor to

wrongfully, in any

man-

T

lands, if

no one

is

in actual

same title with him, may maintain an action
thereon and if a tenant be in possession, and the

possession under the
for a trespass

;

trespass be such as injures, the freehold, the owner, or a remain-

Disputed
possession.

Water
courses.

der-man or reversioner, may still maintain trespass.
§ 2959. Where two persons claim to have actual possession of
the same land, he is deemed in possession, who has the legal
title, and the other is a trespasser.
§2960. The owner of land is entitled to the free and exclusive
enjoyment of all water courses, not navigable, flowing over his
land and the diverting of the stream, wholly or in part from
the same, or the obstructing thereof, so as to impede its course
or cause it to overflow or injure his land, or any right appurte;

*See

Title

6,

Chapter

7.
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nant thereunto, or the adulterating thereof, so as to interfere
with its value to him, is a trespass upon his property.
8 2961. The course of a stream of water underground, and its underground
YY*
exact condition before its first use, are so dimcult ol ascertain- streams,
ment, that trespass cannot be brought for any supposed inter•

r>

-i

ference with the rights of a proprietor.
§ 2962.
<J

The owner

of realty having
~

title

<J

downwards and up- Eightsand
.

.

above

,

an unlawful interference with his rights, be-teiowthe
wards indefinitely,
«
surface.
low or above the surface, alike gives him a right of action.
or of R^t of
of way,
with a right
§
C3
«
O 2963. The unlawful interference
way, &c.
"

.

'

common,

is

§ 2964.

a trespass to the party

The owner

entitled.

of any estate in lands

may

his title, if

any damage has accrued

ARTICLE

ac-

siandev of

and maliciously im-

tion for libellous or slanderous words, falsely

pugning

maintain an

to

him

therefrom.

II.

OF INJURIES TO PERSONALTY GENERALLY.
Section.

Section.

2968. Trespass.

2965. Injury to possession.
2966.

Mere

2969. In cases of bailment.

possession.

2970. Remainder interest.

2967. Trover.

The owner of personalty
§2965.
v
thereof.

Any

an action

lies.

§ 2966.

is

entitled to the possession
,

.

deprivation of such possession

Mere

is

a tort for which

possession of a chattel, if without

fully, will give a right of action for

injury to
possession.

title,

or wrong- Mere pos-

any interference therewith,

be

except as against the true owner or the person wrongfully de-

prived of possession.

§2967. Trover

may

be used as a form of action to recover the Trove]

possession of chattels, an alternative verdict in damages, to be

discharged on delivery of the property, being taken

;

but

it

shall

not be necessary to prove any conversion of the property where
the defendant

is

when the action
damage done to

in possession

§ 2968. Any abuse of, or
perty of another unlawfully,

may

is

is

brought.

^»*~+

the personal pro-

a trespass for

Trespass.

which damages

be recovered.
§2969. In cases of bailments, where the possession is in the in cases of
bailments.
bailee, a trespass, committed during the existence of the bailment, will give a right of action to the bailee for the interference
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to Personalty Generally.

with his special property, and a concurrent right of action to the
bailor for the interference with his general property.
Kemainder
interests.

A remainder-man,

§ 2970.

or reversioner of personalty,

may

maintain an action against a wrong-doer for any injury going to
destroy the existence or ultimate value of the property.
cases the tenant in possession,

may

In such

and remainder-man or reversioner,

sue jointly for the injury to the entire estate, the recovery

being- held

under like limitations.

AKTICLE

III.

OF INJURIES TO SLAVES.
Section.

Section.
2911. General principles.
29*72.
29*73.

General
Principles.

To master's title.
Injury by co-employee

To

Master's

Corrupting a slave.

29*75.

Inducing to crime.

29*76.

Harboring Fugitive.

§ 2971. All the principles stated in the preceding article apply

to slaves.

From

the peculiar nature of this property, other prin-

ciples are specially applicable to
Title.

29*74.

§ 2972.

The master may

and slanderous words,

falsely

tle to his slave, if actual

The

also

them.

maintain an action for libellous

and maliciously impugning

damage has accrued

to

him

his

ti-

therefrom.

law that a principal is not liable for the
Injury by
co-employee
trespass or injury occuring to one employee from the negligence
or misconduct of another, while engaged in the same service, is
not applicable to the case of slaves so employed. In all such ca§ 2973.

the master has a right of action.

ses,
Corrupting
a Slavo.

rule of

One who voluntarily corrupts the slave of another by
furnishing him with spirituous liquors, encouraging him to steal
or to runaway, or otherwise to render him less valuable to his
master, commits a tort, for which the master may recover in
§ 2974.

damages.
Indudhig to

Crim™

§

2975. If a slave by the enticement, encouragement or com-

mand

of another, commits an offence by which the master loses

by the forfeiof his life, the person so enticing, encouraging or commandshall be responsible to the owner for the damage so done.

his services for

ture
ing,
Harboring

§ 2976.

any length of time, or

One who

harbors or

his property

assists in

concealing or supporting

Fugitive.

the fugitive slave of another
ages.

is

responsible to the master in

dam-
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Companies.

IV.

OF INJURES BY RAILROAD COMPANIES.
Section.
2911.
29*78.

i

Damages for right of way.
Damages by running of care,

!

&c.

Section.
2980. Injury by co-employee.
2981. Record of stock killed.
2982. Taking slave without permit.

2979. Consent or negligence.

§2977. In controversies with respect to the damages to be assessed for the right of way, under any railroad charter, the award
•of a majority of the appraisers appointed under the charter shall
be sufficient.

A

Damages

for

'

any damage Damages by
done to persons, slaves, stock or other property, by the running SSJa!.
of the locomotives, or cars, or other machinery of such company,
•or for damage done by any person in the employment and service of such company, unless the company shall make it appear
•that their agents have exercised all ordinary and reasonable care
<and diligence, the presumption in all cases being against the
company.
Con8ent or
§ 2979. T^To person shall recover damage
o from a railroad com- negligence.
pany, for injury to himself or his property, where the same is
•done by his consent, or is caused by his own negligence.
If the
•complainant and the agents of the company are both at fault,
the former may recover, but the damages shall be diminished by
§ 2978.

railroad

company

shall be liable for

JE

the jury in proportion to the

amount of

default attributable to

him.
himself an employee of
,,,
,,
-it
-company, and the damage was caused by another employee,

§2980. If the person injured

is

the
i

injury by
co-employee

and

without fault or negligence on the part of the person injured,

employment by the company shall be no bar to the recovery.
§ 2981. Every railroad company shall require of every engine- Record
runner, employed by them, to render daily, to a proper officer,

his

of

an account of any stock or other property injured as aforesaid,
which returns shall be kept recorded in a book, and open for the
inspection of all persons.
For the failure to keep such a record,
and to require such return, the company shall be liable for ten
iper cent, extra damage to every person whose property is injured

hy them.

f

§2982. Every railroad company, by its agents, receiving on
"board their cars a slave, without a written permission from the

master or employer of such

slave, or

some person authorized

to

Taking slave
u p
mit.
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be liable to the master
or employer for double the damage sustained by reason of such
reception unless, thereby, the slave has been enabled permanently to escape from bondage, or has lost his life, in either of
give such permission, to that

effect, shall

;

which

be liable for the full value of such
and all necessary expenses incurred

company

cases, the

shall

with a reasonable hire,
by the master by reason of their misconduct."
slave,

/

CHAPTER

IY.

OP DEFENCES.

Article

1.

Article

2.

Article

3.

Of
Of
Of

Article

4.

Other defences.

justification.

satisfaction

and herein of tender.

limitation of actions.

ARTICLE

I.

OF JUSTIFICATION.
Section.

Section.

2985. Consent.

2983. Justification.
2984. Extenuation.

justification

In every case of tort, if the defendant was authorized
by law to do the act complained of, he may plead the same as a.
justification; by such plea lie admits the act to be done, and
§ 2983.

shall

be entitled to

all

the privileges of one holding the affirma-

tive of the issue.
Extenuation

§ 2984.

What

does not

amount

to justification

and mitigation of damages.
2985. As a general rule, there can be no

may be

pleaded

in extenuation
consent.

§

person consenting thereto,

if

tort

committed

to a

that consent be free and not obtain-

ed by fraud, and be the action of a sound mind. The consent of
a person incapable to consent, as a minor, a slave, and in some
cases a married

woman, cannot

affect the rights of the husband,,

parent, guardian or master.
*See Part
thereat.

1,

Title 6

}

Chapter

5,

Article

4,

as to railroad crossings

and

injuries

done

;

PT. 2.— TIT. 8.— CHAP. 4.— Torts.
Article
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Satisfaction,

ARTICLE
OF SATISFACTION

II.

Section.
2988. Tender of damages.

2986. Satisfaction.

§

and herein of Tender.

AND HEREIN OF TENDER.

Section.

2987.

555

Compounding a

2989. Tender in trover.

felony.

2986. If the tort complained of does not

the person injured

may

amount

to a crime,

satisfaction.

consent to a satisfaction and settlement

and if it does amount to a crime, the person injured may
agree upon and receive compensation for the personal injury
any attempt, however, to satisfy the public offence, or to suppress a prosecution therefor, is illegal, and vitiates the entire
agreement, except in those cases where the law expressly allows
thereof,

of such a settlement.
§

2987. If the offence sought to be satisfied, or the prosecution compound-

sought to be suppressed, amounts to a felony, the agreement itself is an offence under the Penal Code, and though executed, is

ing a

e

ony

'

no defence to an action for the tort; but if the offence is not a
felony, and the agreement is fully executed, it shall be a satisfaction for the private -tort.
§ 2988.

A person

committing a

tort to the person or property Tender

may, before or after suit brought, tender to the person injured.
such an amount of damages as in his judgment covers the injury,
and if the same be rejected, he may deposit the amount in the
office

of

amages

of the Clerk of the Superior Court of the county of his
as a continued tender;

residence,

and

if

the jury trying the

cause shall give no more damages than the amount tendered, the
plaintiff shall recover

no

costs accruing subsequent to the

time of

the tender.
§ 2989.

In actions

defendant at the
tiff,

first

for the recovery of personal property, if the Tender in

term, will tender -the property to the plain-

together with reasonable hire for the same since the conver-

sion, disclaiming

be paid by the

all

claim of

plaintiff, unless

title,

the costs of the action shall

he can prove a previous demand

of the defendant, and a refusal to deliver

it

up.
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Article 3.

—Limitation of Actions.
AETICLE

III.

OF LIMITATION OF ACTIONS.
Section.

!

Section.
2992.

2990. Trespass of realty.
2991.
Trespass to

To

To the person.

2993. Disabilities.

personalty.

§ 2990. All actions for trespass

upon or damages

to realty, shall

realty,

be brought within four years after the right of action accrues.
To personal§2991. Actions for injuries to personalty shall be brought
within four years after the right of action accrues.
to the per§ 2992. Actions for injuries done to the person shall be brought
within two years after the right of action accrues, except for

in-

which shall be brought within one year.
§ 2993. The disabilities and exceptions prescribed in limiting
actions on contracts shall be allowed and held applicable to ac-

juries to the reputation,
Disabilities.

tions for tort.

AETICLE

IV.

OF OTHER DEFENCES.
Section.

Section.
2994. Arbitrament and award.

2995.

Arbitrament
and award.

Former recovery,

§ 2994.

299G. Infancy.

&c.

Arbitrament and award

Former re-

good defence

to an action

tort.

§2995. Former recovery, and the pendency of another

suit,

are aj gQ g 00(j defences, and subject to the same rules as when apSometimes a party may sue either for the
plied to contracts.
tort or

infancy.

a

for a %qj-^ ar,d the rules prescribed in reference to this defence to

a contract, apply equally to a
covery, &c.

is

upon the contract

he will proceed.
§ 2996. Infancy

is

;

in such case

no defence

to

he must

an action for a

elect

on which

tort,

provided

the defendant has arrived at those years of discretion and accountability prescribed by this

Code

for criminal offences.
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CHAPTER

Y.

OF DAMAGES.
Section.

Section.
2997. General rule.

3005. Rule to ascertain.

2998. Aggravation.

3006. Exception to the rule.

2999. Vindictive damages.

SOOT. Against joint trespassers.

3000. Necessary expenses.

3008. Contribution.

8001. Division.

3009. Hire of slaves.

3002. General damages.

3010. Highest

3003. Direct and consequential.

3011. Death, &c, of property.

3004. Too remote.

3012. Verdict in trover, effect on

title.

Damages

are given as compensation for the injury done, Geneml nrle
generally this is the measure where the injury is of a char-

§ 2997.

and

amount proved.

acter capable of being estimated in

money.

If the injury be

small, or the mitigating circumstances be strong,

nominal dama-

ges only are given.
§ 2998.

In every tort there

may be

aggravating circumstances,

Aggravation

and in that event the jury may
give additional damages, either to deter the wrong doer from reeither in the act or the intention,

peating the trespass, or as compensation for the wounded feelings
of the plaintiff.
§ 2999.

In some

torts the entire injury is to the peace, happi-

ness, or feelings of the plaintiff; in

such cases, no measure of

vindictive

ama^e8,

damages can be prescribed, except the enlightened conscience of
the worldly circumstances of the parties, the

impartial jurors

;

amount of bad

faith in the transaction,

facts,

should be weighed.

The

and

all

the attendant

verdict of the jury, in such a case,

should not be disturbed, unless the court should suspect bias or
prejudice from

§3000. In

its

excess or

all cases

its

inadequacy.

necessary expenses consequent upon the Necessary

injury done, are a legitimate item in the estimate of damages.

§3001. Damages

may

be either general or special, direct or Divi8lon-

consequential.

§3002. "General" damages are such as the law presumes to General
How from any tortious act, and may be recovered without proof
"Special" damages are such as actually flowed s P ecisl
of any amount.

-

and must be proved, in order to be recovered.
§ 3003. "Direct" damages are such as follow immediately Direct and
8equen
upon the act done. "Consequential" damages are such, as are t£i.
the necessary and connected effect of the tortious act, though to
some extent depending upon other circumstances.
from the

act,

"

;
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damages are only the imaginary or possible result of the tortious act, or other and contingent circumstances
preponderate largely in causing the injurious effect, such damages are too remote to be the basis of recovery against the wrong§ 3004. If the

doer.
Eule to

I 3005.

as-

Damages which

are the le^al

and natural

result of the

certain.

though contingent to some extent, are not too remote
But damages traceable to the act, but not its
to be recovered.
legal or material consequence, are too remote and contingent.
§ 3006. If, however, the tort is committed, or the contract
broken or the duty omitted, with a knowledge and for the purpose of depriving the party injured of such benefits as are specified in the last paragraph, then the remote damages are made by
such knowledge and intent a proper subject for consideration by
act done,

Exception
to rule.

the jury.
Against

§ 3007.

joint trespassers.

may

Where

several trespassers are sued jointly, the plain-

all damages for the greatest injury done
jury
may in their verdict, specify the partiBut
the
by
cular damages to be recovered of each, and judgment in such
case, must be entered severally.
§ 3008. If judgment is entered jointly against several trespassers and is paid off by one, the others shall be liable to him for
tiff

recover against

either.

-Contribution.

contribution.
§ 3009.

Hire of
•slaves.

In an action

for the recovery of slaves, if the defendant is

a bona fide claimant, the recovery for hire may be diminished by
necessary expenses incurred in the rearing or preserving the property from loss.

But

this rule shall not

apply to a wrong doer

of whose good faith the jury are not satisfied.*
Highest

amount
proved.

Death, &c.
of property
3io\v far a

•defence.

In estimating the value of personalty unlawfully detained, the plaintiff may recover the highest amount which he
can prove between the time of the conversion and the trial.
§ 3010.

The

any material injury to the
property pending the litigation, shall be no defence to a mere
wrong-doer. If the defendant is a hona fide claimant, and the
injury arises from the act of God, and in no wise the result of
defendant's conduct, the jury may take the same into consideration, but in no case shall such an event cast the costs upon the
§ 3011.

death, or destruction, or

plaintiffs.
*
ter

As
8,

to setting off " valuable

Article

8.

improvements" against mesne

profits, see Title 7,

Chap-

PT. 2.— TIT. S.— Torts.
Chapter

§3012.

An
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alternative verdict in an

action of trover, so far Verdict in
.,

./v.

,

vests the title to the property sued for in the plamtin, that until

the judgment
the

first lien

is

paid by the defendant, such judgment shall have

on the property sued

for, to

the exclusion of

all

claims whatsoever.

TITLE

IX.

OF EQUITY.

Chapter

1.

Chapter

2.

Chapter

3.

Chapter

4.

Chapter

5.

Chapter

6.

Chapter

7.

Chapter

8.

Chapter

9.

Chapter

10.

Chapter

11.

Chapter

12.

Chapter

13.

Chapter

14.

General Principles.

Of discovery.
Of perpetuation of testimony
Of accidents and mistake.
Of accounts and set-off.
Of administration of assets.
Of charities.
Of election.
Of execution of powers.
Of fraud.
Of partition.
Of specific performance.
Of trust and trustee.
Of extraordinary remedies.

CHAPTER

I.

GENERAL PRINCIPLES.
Section.

Section.

3013. Jurisdiction.

3024. Notice.

3014. Grounds of

3025.

relief.

Bona fide purchaser.

3015. Choice of form.

3026. Both parties at fault.

3016. Equity follows the law.

3027. Laches.

3017. Complainant must do equity.

3028.

3018. Complete justice.

3029. Concurrent jurisdiction.
3030. Masters.

3019.

What ought

to be

done

is

done.

Common law

remedy.

3020. Equities equal.

3031. Receivers.

3021. Volunteers.

3032. Attachment and execution.
3033. Extent of jurisdiction.

3022. Party misled.
3023. Equality

is

equity.

other

trover. Effeet on title.

PT. 2.— TIT. 9.—Equity.
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Grounds

of

relief.

1.

— General

Principles.

§3013. All equity jurisdiction in this State
Superior Courts of the several counties.

vested in the

is

and allowed for the
protection and relief of parties, where from any peculiar circumstances, the operation of the general rules of law would be deficient in protecting from anticipated wrong or relieving for inju§3014. Equity jurisdiction

established

is

ries done.
Choice of

§3015.

form.

suitor,

]NTo

however,

is

compelled to appear on the

may

equity side of the court, but he

proceeding for

institute his

an equitable cause of action upon the common law side of the
court at his option, and the court may allow the jury to find a
verdict, and a judgment be rendered thereon, so moulded and

framed to give equitable relief in the case, as verdicts and decrees
are rendered and framed in equity proceedings.
Equity fol§3016. Equity is ancillary, not antagonistic to the law. Hence
lows the
law.
equity follows the law where the rule of law is applicable, and the
analogy of the law, where no rule is directly applicable.
Complainant
§ 3017. lie who would have equity must do equity, and give
must do

effect to all equitable rights in

equity.

the other party respecting the

subject matter of the suit.
§ 3018.

Complete
justice.

Equity seeks always to do complete justice

having the parties before the court rightfully,
give full relief to
the

W hat ought
to

be done

suit,

all

it

;

and hence,

will proceed to

parties in reference to the subject matter of

provided the court has jurisdiction for that purpose.

§ 3019.

Equity considers that done which ought to be done, and

is

directs its relief accordingly.

done.

§3020. Where equities are equal the law will prevail. If equisuperior dilities are unequal the superior equity must prevail

Equities
equal.

;

Volunteers.

gence as to time will create such inequality.
§ 3021. The equity under trust or contract for value
rior to that of a

Party mis-

§ 3022.

led.

to that of
Equality

is

§ 3023.

supe-

mere volunteer.

The equity of a party who has been misled is
him who willfully misleads him.
In

is

many

cases, equality is equity in

superior

the distribution

equity.

of equitable assets.
Notice.

§ 3024.

He who

takes with notice of an equity, takes subject

to that equity.
Bona

fide

purchaser.

Both parties
at fault

A

bona fide purchaser for value, and without notice
§ 3025.
of an equity, will not be interfered with by a court of equity.
§ 3026.

When

both parties are at

will not interfere,

fault,

but leaves them where

and equally
it

so,

equity

finds them.

The

PT. 2.— TIT. 9.— Equity.
Chapter
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— General Principles.

otherwise, if the fault of one over-balances, decidedly,

that of the other.
§

3027. Equity gives no relief to one whose long delay renders

the ascertainment of the truth

difficult,

Laches.

though no legal limita-

tion bars the right.

Equity will not take cognizance of a plain legal right, common
aw xeme
where an adequate and complete remedy is provided by law, but
a mere privilege to a complainant to sue at law, or the existence
of a common law remedy, not as complete or effectual as the
§ 3028.

equitable
8 3029.

relief, shall

the court

first

....

equity have concurrent

taking will retain

jurisdiction,

concurrent
jurisdiction,

-,

it,

good reason can be

unless a

given for the interference of equity.

In equity causes, the court may refer any part of the Masters.
facts to a master or auditor, and his report thereon shall be prima facie the truth, after allowance by the court, either party
having the liberty to except. But the final decision upon the
facts shall be by a special jury.
§ 3031. Courts of equity shall have authority to appoint re- Receiver*
ceivers, to take possession of and protect trust or joint property
and funds, whenever the danger of destruction and loss shall re§ 3030.

quire such interference.

§3032. All orders and decrees of the court may be enforced Attachment
execu
decrees for money may be
by attachment against the person

^

;

"

enforced by execution against the property.

§3033. Generally equity jurisprudence embraces the same Extent
matters of jurisdiction and modes of remedy in Georgia as was

of

allowed and practiced in England.

CHAPTEK

II.

OP DISCOVERY.
Section.

Section*.

3034. Discovery.

3038.

Answer how

3035. Privilege of party.

3039.

What

3036. Extent of discovery.

3040.

Answers

303?.

Under

§ 3034.
facts,

is

far evidence.

responsive.

of co-defendant.

oath.

A court of

equity

may compel

either party to discover Discovery,

within his knowledge, beneficial to the other party, and

material to his case, and this, either upon a

36

'

not deprive equity of jurisdiction.

Where law and
,

y

bill

for discovery
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and
e

and in such
§ 3035.

Privilege of

—Of Discovery.

—ancillary

some other civil
But the party seeking relief may waive discovery,

or for discovery alone

relief,

proceedings.

53Ud.

2.

case, the defendant's

No

answer

is

to

not evidence.

party shall be required to discover matters tend-

ing to criminate himself, or to expose him to a penalty or forfeiture, nor to make discovery of irrelevant matters, nor the advice of his professional advisers, nor his consultation with them,

nor matters relating to his own, and not the plaintiff's case, nor

can

persons be called on to disclose any State matters, of

official

which the policy of the State and the

interest of the

community

require concealment.
§ 3036.

Extent of

^ ^^ ^

>very.

The

discovery must be full and free as to

which

it is

all

matters

properly sought, and must include the re-

spondent's information and belief.

If documents are desired in

defendant's possession or power, he must produce or satisfactorily
under

account for them.

§ 3037.

oath.

may

The discovery must be under oath

be confined to those points to which special interrogatories

are placed in the
Answer how
'

bill.

§ 3038. The answer of a defendant, as to facts within his own
knowledge responsive to the discovery sought, is evidence in his
favor, and can be rebutted only by two witnesses, or one witness
and corroborating circumstances. The complainant is not bound
to read any portion of the answer, except that responsive to the
bill.

The defendant may read

for discovery alone, then the

And
what

,
Answers

efend "
ants

all as

pleading.

If the bill

is

whole answer must be read together.
must pay the costs.

in the latter case, the complainant

§ 3039.

is re-

sponse.

or affirmation, but

What

is

responsive

is

a question for the court.

Any

explanation of an admission made, or fact necessarily connected

„

of

Any

with

it, is

part of the response.

of

new

matter, and must be proved.

is

3040.
§
°

whenever

The answer
it

of one defendant

states facts against his

his co-defendants.

matter in avoidance there-

own

is

evidence for another,

interest,

*

and in favor of
*
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of Testimony.

III.

OF PERPETUATION" OF TESTIMONY.
Section.

Section.
3041.

When

j

it

may

When

3043.

be done.

3042. Possession immaterial.

1

§3041. Courts of equity

may

evidence.

3044. Costs.

entertain proceedings for the when it may-

where the fact to which
the testimony relates cannot be made immediately the subject of
investigation at law, and the common law proceeding authorized
under this Code for any cause, cannot be available, or as comperpetuation of testimony, in

all cases,

pletely available, as a proceeding in equity.
§

3042. It

is

immaterial as to the possession of the property,

nor will the proceeding be denied, though

all

Possession

parties in interest

cannot be ascertained or reached.
§ 3043. Testimony thus taken shall be afterwards used only when erifrom the necessity of the case, but in such case may be used
against all persons, whether parties to the proceeding or not.
§ 3044. The complainant shall in all such cases be taxed with costs.
the

costs.

.

CHAPTER

IY.

OF ACCIDENT AND MISTAKE.
Section.

Section.
3045.

What

is

accident.

3054. Ignorance of law.

3046. Lost bonds or notes.

3055. Mistake of law

3047. Error in form.

3056.

By

3048. Rule of construction.

305*7.

Reforming a

3049. Volunteers.

3058. Mistake of

3050.

What

is

mistake.

3051. Parol evidence admissible.
3052. Against

whom

equity will relieve.

3053. Division of mistake.

by

parties.

the draftsman or agent.
contract, &c.

fact.

3059. Negligence.
3060. Mutual ignorance.

3061. In execution of a power.
3062. Setting aside Judgment.

§3045. An accident, relievable in equity, is such an occur- what is ae01 en
rence, not the result of negligence or misconduct of the party
seeking relief in relation to a contract, as was not anticipated by
'

when

the same was entered into, and which gives an
undue advantage to one of them over another in a court of law.
the parties

§ 3046. In cases of lost

bonds or negotiable securities, the court Lost bonds
ornote *will decree payment, upon indemnity given against liability or
loss thereon.

PX. 2.— TIT. 9.—Equity.
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Chapter
Error in
form.

Rule of con

Volunteers.

— Of Accident and Mistake.

§ 3047. If the form of conveyance is, by accident or mistake,
contrary to the intention of the parties in their contract, equity

make

conform thereto.
§ 3048. Equity seeks always to construe conditions subsequent
into covenants, and to relieve against forfeitures, where the rules

will interfere to
struction.

4.

it

,

of construction will allow.
§ 3049. Equity will not interfere to relieve against accidents

mere volunteers, but if the contract is actually executed, then all the rights growing out of it against or in favor
or mistakes of

of anybody, will be enforced.
What

is

mistake.

§3050. Mistake, relievable in equity, is some unintentional
act, or omission, or error, arising from ignorance, surprise, impomisplaced confidence.

sition, or

and

caution,

and decisive

cal
Parol evidence.

Against

whom,

Ac-

Division of
mistakes.

Ignorance
oflaw.

to justify

it,

This power

is

exercised with

the evidence must be clear, unequivo-

as to the mistake.

§ 3051. Parol evidence is admissible to prove a mistake in a

by lawT to be in writing.
grant the relief as between the original

deed, or any other contract required

§3052. Equity will

parties, or their privies in law, in fact or in

estate, except

bona

fide purchasers for value without notice.
§ 3053. Mistakes may be either of law or of fact.
§

Mere ignorance

3054.

of the law on the part of the party

where the facts are all known, and there is no misplaced
confidence, and no artifice, or deception, or fraudulent practice,
is used by the other party, either to induce the mistake of law,

himself,

or to prevent its correction, will not authorize the intervention

of equity.
Mistake of
law by
parties.

By

the

§

An

3055.

honest mistake of the law, as to the effect of an in-

strument on the part of both contracting parties, when such mistake operates as a gross injustice to one, and gives an unconscious advantage to the other, may be relieved in equity.

A mistake of law in the

§ 3056.

draftsman
or agent.

which the contract,

draftsman, or other agent, by

as executed, does not

fulfill,

or violates the

manifest intention of the parties to the agreement,

is

relievable

in equity.
Reforming
a contract,

&a

A distinction exists between reforming a contract

§ 3057.

executing a contract in case of mistake.
the court must be satisfied,

mutual

;

mistake

but the court
is

may

To

by the evidence, that the mistake was
refuse to act in the latter case, if the

confined to the party refusing to execute.
•

and

authorize the former,

PT. 2.— TIT. 9
Chapter

4.

—Equity.
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— Of Accident and Mistake.

of a mistake of a fact material to the con- Mistake
tract, or other matter affected by it, if the party complaining ap-

§3058. In

all cases

of

within a reasonable time, equity will relieve.
§3059. If the party, by reasonable diligence, could have had Negligence,
knowledge of the truth, equity will not relieve, nor will the igplies

norance of a

fact,

known

ference, if there has

to the opposite party, justify an inter-

Conceal .

meHt
been no misplaced confidence, nor misrepre-

-

sentation, nor other fraudulent act.

Ignorance by both parties of a fact does not justify the Mutual ignoranee, &c
.,,
i
„ ,,
or
judgment
interference of the court, nor will a mistake,
opinion merely as to the value of property, authorize such inter§ 3060.
„

•

,

-i

m
•

•

ference.

§3061. Accident or mistake, in the execution of a power, ori ne xecucausing the defective execution of the power, will be remedied in P o W er.
equity.

Equity will interfere to set aside a judgment of a court setting aside
having jurisdiction only where the party had a good defence, of
which he was entirely ignorant, or where he was prevented from
§ 3062.

making it by fraud or accident, or the act of the adverse party
unmixed with negligence or fraud on his part.

CHAPTEE
AND

OF ACCOUNT
Section.

i

V.
SET-OFF.

Section.

3063. Accounts.

3068. Surcharge

3064. Mingling goods.

3069. Offer to pay balance.

3065. Contribution.

3070. Appointment of auditor.

3066. Discharge of incumbrances.

3071. Effect of a report,

3067. Apportionment.

3072. Equitable

falsify.

set-off.

§3063. Equity jurisdiction over matters of account extends to

Account*,

mutual account growing out of privity of contract, or where accounts are complicated and intricate, or where a discovery or
writ of ne exeat is prayed and granted, or where the account is of
a trust fund, or accounts between partners and tenants in common, or where a multiplicity of suits would render a trial difficult, expensive and unsatisfactory at law.
§3064. If a party having charge of the property of others so Mingling of
confounds it with his own, that the line of distinction cannot be°
drawn, all the inconvenience is thrown upon him who causes the
confusion, and he must distinguish his own property or lose it.

PT. 2.— TIT. 9.—Equity.
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Chapter

bear the

brance s.

Set-off.

common

burden, and one has paid more than his share,

from the others and whenever the
circumstances are such that an action at law will not give a complete remedy, equity may entertain jurisdiction.
3066. Where several persons are interested in an estate as
©f
tenant for years, or for life, or in remainder or reversion, and inhe

incum-

—Of Account and

§3065. In cases of joint, or joint and several, or of several liabilities of two or more persons, where all are equally bound to

Contribution.

Discharge

5.

is

entitled to contribution

;

J

cumbrances are

to be discharged, the equitable division of the

burden, according to the several interests,

is

a question for equit-

able interference.
Apportion-

ment

Surcharge

and

falsify.

Apportionment of a contract, or of rent or hire, may,
from peculiar circumstances rendering the common law remedy
incomplete, become the subject of equitable jurisdiction.
§ 3068. A party objecting to a stated account must surcharge
and falsify. The former is to allege omissions the latter is to
deny the correctness of certain of the items rendered one palpably fraudulent item casts suspicion upon the entire account.
§ 3069. A bill for an account need not offer to pay a balance
if found against complainant.
§ 3067.

;

;

Offer to
balance.

pay

Appoint-

ment

§ 3070. In all cases involving account, either party, as a mat-

of

auditor.

may

apply to the Judge, either in term or vacation,
for the appointment of an auditor, who shall, after notice, sit and
ter of right,

hear the evidence submitted by either party, investigate their
accounts and report the result thereof to the court.
Effect of report.

Equitable

§ 3071.

The

report so

made may be

objected to by either party

on the ground of illegal rejection or admission of evidence, or
any other ground impeaching its propriety, which objections
shall be heard and decided by the court.
The report, when
finally accepted, shall be admitted as evidence to the jury with
such instructions as to the effect to be given to it, as the court
shall give under the circumstances of each case.
but if
§ 3072. As to set-off, equity generally follows the law
there is an intervening equity not reached by the law, or if the
set-off be of an equitable nature, the courts of equity take juris;

eet-off.

diction to enforce the set-off.

PT. 2.— TIT. 9.—Equity.
Chapter

6.
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— Of Administration of Assets.

CHAPTER

VI.

OF ADMINISTRATION OF ASSETS.
Section.

j

j

3081.

3074. Partly legal and partly equitable.
3 01 5.

Section
3080. Receiver's duty

3013. Legal and equitable assets.

Must account

to the court.

3082. Misplacing trust funds.

Interfering with administration.

3076. Bills for direction.

3083. Tracing assets.

3077. Marshaling assets.

30S4. Equitable assets for creditors.

3078. Election.

3085. Joint and individual assets.

3079. Creditor's

bills.

Assets are either legal or equitable; the former are Legal and
§3073.
°
equitable as_p i
l
SUcll as may be reached by the ordinary process of law, the lat- sets.
ter are such as can be reached only through the intervention of a
.

The

court of equity.

former,

when

i

properly before a court of

equity, are distributed according to legal liens

and

priorities

;

the

according to justice and right in the particular case, the

latter,

general rule being that equality

is

equity.

and partly equitable Partly legal
in such cases, while the above rule is adhered to, as to the legal equitable.
assets, equity will so administer the equitable as to produce gen§ 3074.

Sometimes

assets are partly legal

;

eral equality.
§
°

administra3075. Equity will not interfere with the regular
o
-L

*>

interfering

W1 th admin-

upon the application of the representative, istration.
1, for construction and direction; 2, for marshaling the
or, upon the application of any person interested in the
where there is danger of loss or other injury to his interests.

tion of estates, except
either,

assets
estate,

;

3076. In cases of difficulty in construing wills, or in distrib- f^J^v Ui
uting estates, in ascertaining the persons entitled, or in determin-

*

§

ing under what law property should be divided, the representative

may

ask the direction of the court, but not on imaginary

from excessive caution.
§ 3077. In all cases where legal difficulties

difficulties or

tribution of assets in

payment

aling
arise as to the dis^slts

of debts, or where, from any

cir-

cumstances, the ordinary process of law would interfere with the
due administration, without fault on the part of the representative of the estate, a bill to marshal assets will be maintained at his
instance.
§

3078. In marshaling assets, the court will look to the equi-

ties

of creditors, and where cases arise for election will compel

the parties to elect.

Election,

—
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— Of Administration of Assets.

Chapter 6

may

§ 3079. Creditor's bills

creditor's

creditor, the privilege being

come

session of
sets

filed

any

at the instance of

extended to

all

appear and be-

to

parties in a reasonable time.

§ 3080.

Receiver's

be

A court of
and

equity

may

appoint a receiver to take pos-

hold subject to the direction of the court

charged with the payment of debts, where there

danger of

loss,

as-

manifest

is

or destruction, or material injury to those inter-

Under extraordinary circumstances, a

ested.

any

receiver

may be

appointed before, and without notice to the trustee or other per-

The terms on which

son having charge of the assets.
is

Mustaccourt

appointed shall be in the discretion of the chancellor.
§ 3081.

The

pointing him,
equity,

Misapplying

a receiver

receiver

an

is

officer

and servant of the court ap-

responsible to no other tribunal than a court of

is

and must in

all

things obey

§ 3082. All persons aiding

and

its direction.

assisting trustees of

any char-

with a knowledge of their misconduct in misapplying
are directly accountable to the persons injured.

acter,
sets,
Tracing as-

§ 3083.

When

as-

and can be traced in the

assets are misapplied

sets.

hands of persons

with notice of the misapplication, the

affected,

trust attaches still to the assets,

them

and equity

A

to their legitimate purpose.

will aid in restoring

creditor of an estate

may

follow assets in the hands of legatees or distributees, though they
receive
Equitable
assets for
creditor.

them without

notice.

may

§ 3084. Equitable assets
-i

-i

i

i

i

be reached by a creditor, in evt
is danger of not being satis-

ery case, where he shows that there

.

<*

i

•

fied out of lep;al assets.
joint and in-

dmduaias-

§3085. Joint assets will be applied to joint debts, and indiyj^ual assets to individual debts, but
exhausted, the joint debts

when

the joint assets are

may come upon

individual assets

the individual debts, without regard to relative dignity as compared with the joint debts, being first advanced, the pro rata
amount received on the joint debts from joint assets.

CHAPTER

VII.

OF CHARITIES.
Section.

3089. Eight of supervisions.

3087. Cj^press.

3090.

3088. Subjects of charity.

3091. Extraneous evidence.

§ 3086.

s

Section.

3086. Charitable bequest.

What

is irreligious.

Equity has jurisdiction to carry into

effect the charita-

:

PT. 2.— TIT. 9.— Equity.
Chapter

1.

— Charities.

ble bequest of a testator, or founder, or donor,

are definite

and

569

specific in their objects,

where the same charitable

and capable of being

executed.
§ 3087. If the specific

mode

of execution be for any cause im-

cypress,

and the charitable intent be still manifest and definite,
the court may, by approximation, give effect in a manner next
most consonant with the specific mode prescribed.

possible,

§3088. The following subjects are proper matters of charity,

sublets of

for the jurisdiction of equity

poor people.

1.

The

2.

Every educational purpose.

3.

Provisions for religious instruction or worship.

4.

For the construction or repair of public works, or highways,

relief of aged, impotent, diseased, or

or other public conveniences.
5.
6.

7.

The promotion

of any craft or persons engaging therein.

For the redemption or relief of prisoners or captives.
For the improvement or repair of burying grounds or tomb

stones.

having for their object the relief of
human suffering, or the promotion of human civilization.
charity once inaugurated is always subject to the Eight
§3089.
•supervision and direction of a court of equity, to render effectual its purpose and object.
8.

Other similar

subjects,

A

.....

of sa-

§3090. Nothing shall be deemed religious in its character what is irreligious.
which affirms doctrines licentious in their tendency, or inconsis,

tent with the peace

and safety of the

.

.

State.

deed are obscure, doubt- Extraneous
evidence.
ful, or equivocal, other evidence may be looked to to ascertain
the sense in which particular expressions are used, but not to
make definite that which in itself is two indefinite for execution.
or
§
° 3091. If the terms of the bequest
j-

CHAPTER

'

YIII.

OF ELECTION.
Section.

Section.

3095. Compensation to defeated legatee.

•3092. Election.

3093.

3094.

By
By

3096. Election under deeds.

a legatee

the court.

§ 3092.

to one of

A case
two

of election arises whenever a person

benefits, to

each of which he has legal

is

title

entitled
;

but to

Election.

PT. 2.— TIT. 9.—Equity.
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Chapter

8.

—Of Elections.

enforce both would be unconscientious and inequitable to others

having claims upon the same property or fund.
equity has jurisdiction to compel an election.
By

akgatee.

g 3093.

When

a testator has affected to give property not his

own, and has given a benefit to a person to
belongs, the devisee or legatee

The

against the instrument.

from other causes,

is

must

whom

that property

under or

elect either to take

rule does not apply if the will

not efficient in passing the

erty of the devisee or legatee, nor if the testator
in such property

In such cases

upon which the

will

may

title to

itself,

the prop-

had an

interest

operate, nor if the be-

quest shows that the testator intended to bequeathe only in the

own

was good, nor if the benefit given to the
is not from testator's own property, but
by virtue of a power of appointment in him.
By the court.
§3094. If from any cause the legatee is incompetent to elect,
event that his

title

party called upon to elect

the court will, after investigation as to values, elect for him.
oompensation to deseated lega-

be made against
the will, the defeated
o
legatee or devisee is entitled to compensation out of the property
bequeathed to the party electing, to the value of the defeated
§
° 3095. If the election

legacy.
le

f

§ 3096.

03

de

?!™"

The foregoing principles apply

CHAPTER

to deeds as well as wills.

IX.

OF EXECUTION OF POWERS.
Section.

Section.
j

309'?. Jurisdiction

over powers.

3098. Discretion.

3099. Collusive execution.
jurisdiction

8
u 3097.

©ver powers.

j

3100. Illusory appointment.

j

3101. Consent of trustee.

j

3102. In cases of no discretion, &e.

Powers, especially
of appointment,
being
i
a i
o always ibun?

./

./

ded on trust or confidence, are peculiarly subjects of equitable
supervision.
Discretion.

g 3098.

to
execinion.

Equity cannot compel a party having a discretion,

exercise

a

power of appointment.

But

it

may

relieve

against mistaken or defective executions, or collusive or illusory
executions.

ooiiusive

§ 3099.
cising trie

Every execution is collusive, whereby the person exerpower, uses it by contrivance for his own benefit, he

not being legitimately an intended beneficiary.

PT. 2.— TIT. 9.—Equity.
Chapter

An

§3100.
ent only
benefit

is

9.

— Of
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Execution of Power.

appointment is one where a nominal bengiven to one of a class, to all of whom a substantial
illusory

niusoryap-

was intended.

Where marriage

§ 3101.

is

required to be by consent of trustees,

consent of

and from any corrupt or insufficient motive, such consent is withheld, equity will compel a consent, or give relief as if such consent

was had.
In

§ 3102.

all

cretion allowed

cases
is

where no

discretion

is

allowed, or the dis-

abused, equity has jurisdiction to compel

a

faithful execution of the power.

in cases of
tion or di&cretion

abused.

CHAPTER

X.

OF FRAUD.
Section.

Section.

3103. Jurisdiction over fraud.

3109. Annulling deeds, judgments, &c.

3104. Actual and constructive.

3110. Inadequacy of consideration, &c.

3105. Misrepresentation.

3111. Surprise.

3106. Suppression of the truth.

3112. Fraudulent trade, marks, &c.

3107. Frauds not

by words.

3113. Marriage-brokerage bonds.

3108. Confidential relations.

§ 3103.

In

3114. Contracts in fraud of marital rights-

of fraud, (except fraud in the execution of Jurisdiction
over fraud*
.
i.
a will,) equity has concurrent jurisdiction
with the courts of
law.
•li \

all cases

*j.

.

i

§3104. Fraud

may

be actual or constructive.

any kind of

consists in

Actual fraud Actual and

by which another is deceived/'
any act of omission or commission

artifice

Constructive fraud consists in

contrary to legal or equitable duty, trust or confidence justly
reposed, which is contrary to good conscience and operates to
the injury of another. The former implies moral guilt the
;

may

be consistent with innocence.
resea
§ 3105. Misrepresentation of a material fact made willfully to
tetS
deceive, or recklessly without knowledge, and acted on by the
latter

made by mistake, and innocently, and acted
on by the opposite party, constitutes legal fraud.
opposite party, or if

§ 3106. Suppression of a fact material to
4.1.

j.

tne party
fraud.

•

is

The

be known, and which suppression
of the truth.
under an obligation to communicate, constitutes
j

i

obligation to

i

•

•

communicate may arise from the confrom the particular circum-

fidential relations of the parties or

stances of the case.

*
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Chapter 10.— Of Fraud.
Fraud not in
words.

confidential

vi

§3107. Fraud may be consummated by signs, or tricks, or
i
i
t
through agents employed to deceive, or any other uniair way
used to cheat another.
'

i

r»

.

§3108. Any relations, shall be deemed confidential arising
from nature, or created by law, or resulting from contracts, where

one party

is

so situated as to exercise a controlling influence over

the will, conduct and interest of another, or where from similar

mutual confidence, the law requires the utmost good
faith, such as partners, principal and agent, &c.
§ 3109. Fraud will authorize a court of equity to annul conveyances, however solemnly executed, and to relieve against
awards, judgments and decrees obtained by imposition,
§ 3110. Great inadequacy of consideration, joined with great

relations, of

Annulling

mentB^&e?"

inadequacy

tion"&k

era"

disparity of mental ability in contracting a bargain,

may justify

a court of equity in setting aside a sale or other contract,

Anything which happens without the agency or fault
of the party affected by it, tending to disturb and confuse the
judgment or to mislead him, and of which the opposite party
takes an undue advantage, is in equity a surprise and one species
of fraud for which relief is granted.
Fraudulent
§3112 Any attempt to encroach upon the business of a trader,
marks, &c
or other person, by the use of similar trade-marks, names, or devices, with the intention of deceiving and misleading the public,
is a fraud for which equity grants relief.
Marriage§3113. The policy of the law being opposed equally to restriebonds.
tions on marriage, and to marriages not the result of free choice,
all contracts or bonds made with a view to trammel or to force
marriage, are deemed fraudulent and void.
contract in
§3114. A secret settlement by a wife on the eve of marriage,
itai rights
is a fraud on the marital rights of the husband and void, though
the husband had no knowledge of the existence of the property
surprise.

§ 3111.

settled.

CHAPTER

XI.

OF PARTITION.
'

Section.
|

3115. Partition.
3116. Passing

Section.
3117. Moulding decree.

title.
j

§ 3115.

Equity has jurisdiction in cases of partition, whenever

PT. 2.— TIT.
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i).—Equity.

Chapter 11.— Of Partition.

the remedy at law

is insufficient,

or peculiar circumstances ren-

der the proceeding in equity more suitable and just.
§3116. The decree on a proceeding to partition shall pass the

Partition.

Passin s

till «

without the execution of any conveyances by the parties.
§3117. The court will mould its decree, in every case, to meetM° u,din s

title

the general justice and equity of each person entitled, and in its
discretion may postpone or deny either a partition or a sale, if it
shall appear that the present or prospective interest of each tenant

may

not be protected thereby.

CHAPTER

XII.

OF SPECIFIC PERFORMANCE!.
Section.

Section.
3118.

When

3122. Inadequacy.

decreed.

3123. Ability of complainant to comply.

3119. Parol contract to land.
3120.

3124.

Of personalty.

3121. Voluntary

&

Damages

for breach.

gratuitous promise.

§ 3118. Specific

performance of a contract

(if

within the power when

of the party) will be decreed, generally, whenever the

damages

decree<i

recoverable at law would not be an adequate compensation for
the non-performance.

The

performance of a parol contract, as to land, paro
will be decreed if the defendant admits the judgment, or if it beS.
so far executed by the party seeking relief, and at the instance,
or by the inducements of the other party, that if the contract be
abandoned, he cannot be restored to his former position. Full
§ 3119.

specific

i

payment alone accepted by the vendor, or
companied with possession, or possession

partial

payment

con°

ac-

alone, with valuable

proved in each case to be done with reference to the parol contract, will be sufficient part performance
improvements,

if clearly

to justify a decree,

§3120.

Any good

reason, in equity

and good conscience, why of person-

the complainant should have the possession of specific personalty
to

which he has

title,

a t7"

will sustain a bill for specific perform-

ance or delivery, and, unless rebutted by other equitable reasons,
The jury, in such cases, may decree either
will justify a decree.

damages or

specific delivery.

§3121. It will not be decreed of a voluntary agreement, or Yolontar
merely gratuitous promise. If, however, possession of lands has JJus ^"
been given, under such agreement, upon a meritorious consider- promises
8

*

1"
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Chapter

12.

— Of

Specific Performance.

and valuable improvements made upon the faith thereof,
equity will decree the performance of the agreement.
§3122. Mere inadequacy of price, though not sufficient to reation,

Inadequacy
t)f

price.

scind a contract,

Ability of

a court in refusing to decree a spe-

any other fact showing the contract to
be unfair or unjust, or against good conscience.
§3123. The vendor seeking specific performance must show
an ability to comply substantially with his contract in every
part, and as to all the property but a want of title, or other inability as to part, will not be a good answer to the vendee seekcific

complainant
to comply.

may justify

performance

;

so also

;

ing performance,

who

is

willing to accept title to the part, re-

ceiving compensation for the other.
title

be

trifling, or

If the defects in vendor's

comparatively small, equity will decree, at his

instance, granting compensation for such defects.
Damages

of

for each.

any cause, the specific performance is impossible, or the vendee declines to accept a performance in part, the
court may proceed to assess damages for the breach of the con§ 3124.

If,

for

tract.

CHAPTER
OF TRUST

XIII.

AND TRUSTEES.
Section.

Section.
3125. Trusts.

3128. Limitation of actions.

3123. Resulting trust.

3129. Relief granted.

3121. Court will appoint trustee.

Trusts.

§ 3125. Trusts of every kind, not generally cognizable at law,

are peculiar subjects of equity jurisdiction.
Eesulting
trust

§3126. Whenever the circumstances are such that the person
taking the legal estate, either from fraud or otherwise, cannot
enjoy the beneficial interest without violating some established
principle of equity, the court will declare

Limitation
of act.

trustee for the

such person has not waited his
right by subsequent ratification or long acquiescence.
trust shall never fail for the want of a trustee.
§ 3127.

person beneficially entitled,

Trustee.

him a

if

A

§ 3128. Subsisting trusts, cognizable only in a Court of Equity,

are not within the ordinary statutes of limitation, but in all cases

equity will consider the lapse of time in decreeing an account,
and where, from it and other circumstances, it would be inequitable,

any

relief will

be refused.

FT. 2.— TIT. 9.— Equity.
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Chapter 13.— Of Trust and Trustees.

§3129. The relief granted, in eases of trust, will always be soReHe^
moulded and framed as to render the trust effectual, and secure
tlte

best interests of all parties.

CHAPTEE

XIV.

OF EXTRAORDINARY REMEDIES.

Article

1.

Article

2.

Of mandamus, quo warranto and
Of injunction.

Article

3.

JVe exeat and quia timet.

Article

4.

Of bills

prohibition.

of peace and inter-pleader.

AETICLE

I.

MANDAMUS, QUO WARRANTO AND PROHIBITION.
Section.

Section.
3130. To enforce

official

3134. Governor not

duty.

3131. Lies not for private remedy.
3132.

When

3135.

liable.

Quo vmrranto.

3136. Prohibition.

not granted.

3133. Granted in vacation.

§3130. All official duties should be faithfully fulfilled, and^*J»
whenever, from any cause, a defect of legal justice would ensue
from a failure or improper fulfillment, the writ of mandamus may
issue to

legal

compel a due performance,

remedy

§ 3131.

for the legal rights.

Mandamus

does not

if

there be no other specific

,

lie as

a private

remedy between Lr\ev9a?eot for

individuals to enforce private rights, nor to a public officer

has an absolute discretion to act or not, unless there

abuse of such discretion, but

ment of mere

it

is

who remed y-

a gross

not confined to the enforce-

is

in cases of
lS0reion

ministerial duties.

Mandamus

be granted when it is manifest that when not
granted.
the writ would, for any cause, be nugatory or fruitless, nor will
it be granted on a mere suspicion or fear, before a refusal to act
or a wrongful act done.
Granted!*
warranto, and prohibition
§ 3133. The writs of mandamus, quo
x
L
§ 3132.

will not

,

;

7

may be

granted at any time, on proper showing made, but the
return must be in term time, and any issues of fact made thereon,
must be tried as other equity causes.
§ 3134. Neither of these writs, will lie to the duly inaugurated

vacation.
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Article

Governor
not

1.

—Mandamus,

Governor of the

Quo Warranto and

State, but they

do

Prohibition.

lie to

all

other executive or

liable.

military officers.
Quo warranto.

warranto may issue to inquire into
the rights of any person to any public office, the duties of which
he is in fact discharging, but must be granted at the suit of some
§ 3135.

The

writs of quo

person, either claiming the office or interested therein.
Prohibition.

§ 3136.

The

writ of prohibition

is

the counterpart of manda-

by any court officer, where no
other legal remedy or relief is given and the granting or refusal
thereof, is governed by the same principles of right, necessity and

damus

to arrest illegal proceedings

;

justice.

ARTICLE

II.

OF INJUNCTION.
Section.

Section.
3137. For

purpose
granted.

3142.

Answer

of defendant.

3138. Granted ex parte.

3143. Verdict and appeal.

3139. Dissolution at chambers.

3144. Second injunction.

3140. Injoining a court of law.

3145. Cannot compel.

3141.

For what

what purpose granted.

To

3146. Perpetual injunction.

restrain a trespass.

§3137. Equity by a writ of injunction, may restrain proceedings in another or the same court, or a threatened, or existing tort,

which is
equity and good conscience, and for which

or any other act of a private individual or corporation
illegal or contrary to

no adequate remedy
Granted ex
parte.

§ 3138. Injunction

is

provided at law.

may

be granted in vacation and upon an

ex parte showing in the discretion of the Judge, and upon such

terms as to the affidavit and giving bond and security, as the Judge

may

direct.

be injoined,

But the Judge may require notice to the party to
and appoint a day and place for hearing the

application.
Dissolution
at chambers,

§ 3139.

The defendant may move

tion, or the

the dissolution of an injunc-

revoking of any other extraordinary writ, in vacation,

on ten days' notice

and the
npon the same principles as if
The complainant by disclaiming discovery,

to the opposite party or his solicitor,

chancellor shall decide thereon
presiding in term.

cannot deprive the defendant of the benefit of his answer on a motion to dissolve the injunction

witness

may

;

npon such a motion

be adduced by either party.

affidavits of

:
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— Of Injunction.

2.

and processes of injoining
the proceedings
Equity
will not inioin
L
J
1
&

§
c 3140.

l.

.7

a court of law, unless there

is

a

court of law
aw.

^

some intervening equity, or other

proper defence, of which the party, without fault on his part, cannot avail himself at law.

§3141. Equity will not interfere to restrain a trespass, unless To
the injury is irreparable in damages, or the trespasser is insol-

restrain

vent, or there exists other circumstances which, in the discretion

of the court, render the interposition of this writ necessary and

among which

be the avoidance of circuity and mulSound dis
The granting; and continuing;
tiplicity
of actions.
r
J
o of the iniunco
cretion.
tion must always rest in the sound discretion of the judge, accord-

proper,

shall

no

-

^

ing to the circumstances of each case.

The answer of the defendant, so far as the same is found- Answer
own knowledge and responsive to the allegations of the

§ 3142.

ed on his

always be considered on a motion to dissolve.

shall

bill,

of

An

§ 3143.

injunction

is

not dissolved by a verdict,

if

an appeal verdict and

be entered in the time allowed by law.
may
§3144.
second injuction
be °
granted in the discretion of second inu
u
"
junction.
the Judge.
§3145. An injunction can only restrain. It cannot compel a cannot comparty to perform an act. It may restrain until performance.

A

A perpetual

3146.

hearing and1 upon a

injunction can be granted only after a

AKTICLE

III.

NE EXEAT AND QUIA

TIMET.

Section.

Section.
3147.

Perpetual
injunction.

final decree.

—when.

May issue

3148. Applicants showing.
3149. Defendant

may

give bond.

3151. Affidavit and bond of complainant.
3152.

3153.

—

May issue without sanction when^
Quia timet may issue when.

—

3150. Discretion of the court.

The

writ of ne exeat issues to restrain a person ^'om mexeat
leaving the jurisdiction of the State, and may be granted in the
§ 3147.

following cases

At

the instance of a creditor whose debt

not due, or To restrain a
debtor
where from some other cause, the ordinary process is not availa1.

is

-

ble or sufficient against his debtor, or against a third person secondarily or otherwise under any circumstances chargeable with the
debt.

37
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Article 3.

ia favor eo-

2.

—Ne Ex©# and Quia Timet.

In favor of an obligor or promisor, or partner against his co-

obligor, or joint promissor, or copartner, equally or partly responsible
of

3.

surety.

with him for the debt or duty to be performed.
In favor of a surety on a debt not due, against life principal
J

onco-surety.

,.,-

/b ?u

,

Against persons illegally removing the property of a decedent, or of an orphan, or married woman, at the instance of any
person interested therein, or of a next friend of such orphan or
married woman.
5. At the instance of a remainder-man or reversioner, against

of orphan.

4.

Remainderman.

,

.

.

.

1

1

any one attempting to remove the property in which such remainder-man or reversioner exists, or may contingently exist.
6. At the instance of a mortgagee against a person holding the

Mortgagee.

equity of redemption.
Generally.

7.

At

the instance of any person interested legally or equitably

in property about to be

removed where no adequate remedy

is

afforded at law.
§ 3148. In every case of application for the writ of ne exeat,

complain* irmg
"

the party must show that no adequate remedy

and that the defendant

is

is

afforded at law,

himself or his property, or the specific property to

complainant claims
Debts bond.

§ 3149.

title

remove
which the

either removing, or about to

or an interest.

The defendant may

in all cases relieve himself or his

property, or the specific property from the restraint imposed,

by

giving bond in double the value of plaintiff's claim, with good
security, to the officer serving the process, for the forthcoming of

each or either, (according to the tenor of the writ,) to answer to
complainant's claim, or abide by the order and decree of the
court.

quire a

The Judge granting the writ may in his discretion relarger bond.
The officer receiving insufficient security

be held surety himself, and the sureties on his bond may
be held responsible therefor.
§ 3150. If the defendant fails or refuses to replevy the prox
*.
perty, the court may in its discretion make such disposition of it
as shall appear most advantageous to all parties.
§ 3151. In every application for a writ of ne exeat, the allegashall

courts

dis-

motion.

Affidavit.

t/

compiaiaaat.tions

of the bill must be verified

of the complainants.

And

by the

the judge

affidavit of

may

.

one or more

in his discretion re-

quire the complainant to give bond and security for the

payment

damages which the defendant may recover of him, for
sueing out the writ before granting an order for the issuing of

of any

—
U.—Equity
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Article

the same, and

may

3.

—Ne Exeat
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and Quia Timet.

by

require a verification

all

any of the

or

complainants.

§3152. In cases of emergency upon the affidavit of the com- when issued
without
,,
T
plamant that he cannot obtain the sanction ot the Judge
time to sanction,
remedy the mischief, the writ of ne exeat may issue at once, to con.

.

.

tinue until the

first

unless earlier heard

m

,

jy

term of the court to which

it is

returnable,

by order of the Judge.

§3158. The proceeding quia timet

sustained in equity for Quia Hm6t
the purpose of causing to be delivered up and cancelled any inis

;

strument which has answered the object of

any
forged or other iniquitous deed or other writing, which though
its

creation, or

not enforced at the time, either casts a cloud over complainant's
title,

or otherwise subjects

him

to future liability or present an-

noyance, and the cancellation of which,

is

necessary to his per-

fect protection.

ARTICLE
BILLS OF PEACE

IT.

AND INTER-PLEADER.

Section.

|

3154. Bill of peace.

I

3155. Perpetual injunction.

|

Section.
3156. Inter-pleader.
3157. Collateral to other proceedings.

being the interest of this State that there should be bui
an end of litigation, equity will entertain a bill of peace
1. To confirm some right which has been previously satisfac-

§3154.

It

torily established

by more than one

legal trial,

and

is

of peace

likely to be

again litigated.
2.

To avoid

a multiplicity of suits by establishing a right, in

favor of or against several persons,

which

is

likely to be the sub-

ject of legal controversy, or in other similar cases.

As

ancillary to this jurisdiction, equity will grant per- p eipe tuai
function.
petual injunctions.

§3155.

Wherever a person is possessed of property or funds, or inter-pieadowes a debt or duty to which more than one person lays claim,""
and the claims are of such a character as to render it doubtful or
§

3156.

dangerous for the holder to

act,

he

may

apply to equity to com-

pel the claimants to inter-plead.
§ 3157. If in the progress of

any proceeding in equity the

court perceives a necessity for parties to inter-plead,

it

may order

