TITLE

33.

EJECTMENT.
Chap.
33-1.

Sec.

In general

33-101

CROSS-REFERENCES.
Defense, rule of superior courts: See Title 24, Courts, § 24-3322.
Forcible entry and detainer: See Title 105, Torts, Chapter 105-16.
Title by prescription: See Title 85, Property, Chapter 85-4.

Trespass:

See Title

105, Torts,

Chapter 105-15.

CHAPTER

33-1.

Sec.
33-101.

IN GENERAL.
Sec.

Plaintiff

recovers on his

own

33-112.

Defendant

33-102.

may

recover

on

his

33-113.

owner may sue alone;

33-114.

Plaintiff

prior possession, when.
33-103.

Joint

effect of

judgment.

how

33-104.

Mesne

33-105.

33-106.

Separate suit for mesne profits
not maintainable.
When improvements may be

33-107.

Bona

33-108.

value of permanent improvements; verdict.
Verdict and subsequent pro-

profits,

recovered.

33-115.

fide

holder

may

set

When

several claimants may
not join.
True claimant made defendant;
effect of judgment.
Previous warrantor as code-

33-116.

Death of codefendant

33-117.

ment.
Abstract of

Process where land divided by
county lines.

33-119.

Judgment

Moulding decree

to carry out

33-120.

Writ

title

33-121.

Against

of possession;
contents.

acquires

of

plaintiff or defendant.

Consent

conclusive

as

to

title.

verdict.

33-111.

annexation to

33-118.

ceedings.

Purchaser

title,

in eject-

declaration.

off

the

33-110.

disclaim; effect

fendant.

set off in ejectment.

33-109.

may

as to costs.

title.

rule.

Fictitious

sion

whom

may

issuance;

writ of posses-

issue.

forms

in pleading.

33-101. (5582) Plaintiff recovers

on his own

ment must recover on the strength

title.

own

—A

plaintiff in eject-

and not on the
weakness of the defendant's title. Where both parties claim under a
common grantor, it is not necessary to show title back of such common
grantor.

of his

title,

(44 Ga. 638; 73 Ga. 140.)

may recover on his prior possession, when.
A plaintiff in ejectment may recover the premises in dispute, upon his
prior possession alone, against one who subsequently acquires posses33-102. (5586) Plaintiff

sion of the land

by mere entry and without any lawful right whatever.

—

Cross-references. Bare possession, rights given by, see
presumptions rebuttable, see § 38-118.

33-103. (5577) Joint
joint tenant, tenant in

§

105-1403.

Prima

—

facie

owner may sue alone; effect of judgment. Any
common, or other person having a part interest

Ejectment.

§ 33-104

986

tenements may have and maintain an action of ejectment for
the recovery of such lands or tenements, or an action for damages for
injury thereto, without joining with him any other person as plaintiff;
but the judgment in such case shall not affect the rights of those interested in such lands or tenements who are not parties to the suit. (Acts
in lands or

1855-6. p. 227.)

—

Tenant in common suing alone, see § 3-111. When parties
separately, see § 3-110. Death of codefendant in ejectment, action proceeds against survivor, see § 33-116.
Cross-references.

must sue

33-104.

(5575)

ment may add

Mesne

profits,

how

recovered.

—The

plaintiff in eject-

and submit the evidence to the
jury, and recover by way of damages all such sums of money to which
he may be entitled by way of mesne profits, together with the premises
in dispute.
(Act 1834, Cobb, 489.)
a count in his petition,

Cross-reference.
§

—Set-off

improvements against claim for mesne

of

profits, see

20-1308.

33-105. (5576) Separate suit for

mesne

profits not maintainable.

—No

ejectment shall have and maintain a separate action in his
behalf for the recovery of mesne profits which may have accrued to him
from the premises in dispute. (Act 1834, Cobb, 489.)
plaintiff in

—

When

improvements may be set off in ejectment.
trespasser may not set off improvements in an action brought for mesne
profits, except when the value of the premises has been increased by
the repairs or improvements which have been made. In that case the
jury may take into consideration the improvements or repairs, and
diminish the profits by that amount, but not below the sum which the
premises would have been worth without such improvements or re33-106.

(5671)

pairs.
Cross-reference.
§

— Set-off

of

improvements against claim for mesne

profits, see

20-1308.

33-107. (5587)

improvements
fendant
of title

;

Bona

verdict.

holder

fide

— In

all

may

set off the value of

permanent

actions for the recovery of land, the de-

who has bona fide possession of such land under adverse claim
may set off the value of all permanent improvements bona fide

placed thereon by himself or other bona fide claimants under

if

he

found to be in the plainthe value of such improvements at the time of the trial exceeds

claims; and in case the legal
tiff,

whom

mesne

title

to the land

is

may

render a verdict in favor of the plaintiff
for the land and in favor of the defendant for the amount of the excess
(Acts 1897,
of the value of the improvements over the mesne profits.
the

profits, the jury

p. 79.)

Cross-references.
39-606.

Set-off of

— What may be

set off, and judgment for excess, see §§ 20-1310,
improvements against claim for mesne profits, sec § 20-1308.

—

Verdict and subsequent proceedings. The verdict mentioned in the preceding section shall also find the value of the land itself
at the time of the trial, and shall give the plaintiff the alternative right to
have and recover the premises, subject to the payment to the defendant
of such excess of value of improvements over mesne profits, the pay33-108.

ment

may

(5588)

the plaintiff to the defendant within such time as
be fixed by the court in the decree; and in the event the plaintiff
to be

made by

Ejectment.

987

make

the

payment within

§33-112

the time allowed

the decree, then
the defendant shall have the right to pay to the plaintiff the value of the
fails to

in

land and the mesne profits that shall be found due plaintiff by the jury
on the trial of the case; the payment by the defendant shall be made
within such time as the court may direct by itfl decree. In all e

improvements are sought in excess of mesne profthe jury shall have the right to fix the time from which mesne profshall be allowed; and upon the defendant making such payment to

which such
its,

its

set-off of

the plaintiff, with

court costs of the proceedings, the defendant shall

all

then acquire and have

all

the right and

and to the property

in

dispute

in

quire the plaintiff to

make such

;

title

the plaintiff had and held

and the court may by

titles to

its

decree re-

the lands in dispute as

may

be

necessary in the premises, or else to have the premises sold by a commissioner appointed by the court, and the proceeds of such sale divided

between the

plaintiff

and defendant

in the ratio or

said value of the land itself bears to the

improvements over the mesne

of

the land

the

mesne

of said excess of value

profits, or else to

amount

recover the value of

any excess of the value of
over and above the value of the improvements and

together with the

itself,

amount

proportion that the

profits

of

;

in case the plaintiff elects to

recover the value of the land

itself,

to-

gether with the amount of the excess of value of mesne profits over the
value of the improvements, the fi. fa. issued upon the verdict and judg-

ment therein entered shall be levied upon the lands and improvements,
and the same shall be sold by the sheriff after due advertisement under
the law governing sheriffs' sales. (Acts 1897, pp. 79, 80.)

—

Cross-references. Superior courts may mould verdicts, see
see Title 39, Executions and Proceedings Thereunder,

§

110-106.

Judicial

Chapters 39-11 to

sales,

39-13.

—

Moulding decree to carry out verdict. In all such
cases the court shall mould a decree to fully carry out and effectuate
33-109.

(5590)

the provisions of the verdict.
Cross-reference.

— Moulding

(Acts 1897, pp. 79, 81.)

decree in partition, see

§

85-1502.

33-110. (5589) Purchaser acquires title of plaintiff or

The purchaser

defendant.

—

whether the same shall be sold by a
commissioner appointed by the court or by the sheriff under fi. fa. as
herein provided, shall acquire all the right, title, and interest in said
land and improvements owned and possessed by the plaintiff or defendant.

of the premises,

(Acts 1897, pp. 79, 80.)

Cross-reference.

—Judicial

33-111. (5585)

sale passes title, see § 39-1303.

Consent

Fictitious forms in pleading.

rule.

sent rule in ejectment shall always be considered as
lease, entry,

and ouster.

The

fictitious

forms

—The

con-

and admits

filed,

in pleading in

ejectment

shall be sufficient.
Cross-reference.

— Defendant

33-112. (5581)

must admit possession, see

Defendant

may

may

§

24-3322.

disclaim; effect as to costs.

—A defend-

term disclaim any claim of title or
right of possession; and after such disclaimer is filed, such defendant
shall not be liable for any future cost.
ant in ejectment

at the first

Ejectment.

§33-113
33-113. (5578)

When

several claimants

988

may

persons claim several parcels of land under
sustain to each other the relation of landlord
of ejectment may not be maintained against
several recovery be had in such action, either
profits.
(17 Ga. 303.)

not join.

—When

several

and do not

distinct titles,

and tenant, a joint action
them, nor

may

a joint or

mesne

for the premises or

—

Cross-references.
Xo joinder when against different persons, see
must sue separately, see 3-110.

§

When

3-110.

parties

33-114.

A

—

made defendant; effect of judgment.
ejectment may in all cases make the true claimant de-

(5579) True claimant

plaintiff in

fendant by serving a copy of the pending action upon him, and the per-

son so notified shall be bound by the judgment.

—A

33-115. (5584) Previous warrantor as codefendant.

rantor of the

title

to the land in dispute

action of ejectment, provided he

may be

previous war-

a codefendant in an

would be answerable

damages

in

in

case of eviction.
Cross-reference.

33-116.

— Effect

(5620)

of

Death

of codefendant in ejectment.

one made a codefendant

ment

judgment on party vouched into

in

thereof, the action

any action of ejectment

may

court, see

—On

38-624.

§

the death of

after the

commence-

proceed against the surviving defendant

without making the representative of the deceased codefendant a party.
33-117. (5580) Abstract of

title,

annexation to petition.

and mesne profits the
relied on for such recovery.

tion for the recovery of land

an abstract of the
Cross-reference.

title

— Similar

general provisions, see

§

—To

the peti-

annex

plaintiff shall

(Acts 1860,

p. 43.)

81-105.

—

where land divided by county lines. In all
cases where the plantation or land of any person who resides in one
county extends over the line into an adjoining county, and there is no
one upon whom service in an action of ejectment can be legally perfected in the county where such land may lie, it shall be lawful for the
33-118.

(5574) Process

clerk of the superior court of the county wherein such land

may

issue process in behalf of the plaintiff against the defendant,

lie

to

which

process shall be directed to the sheriff of the county wherein such land

may

and such sheriff shall serve the same, and such service shall be
good and valid. (Acts 1853-4, p. 54.)
Cross-references. — Process, how served generally, see § 81-202. Second original
lie,

and copy if defendant resides out of county, see
gage on realty, see § 67-201.
33-119.

ment

T5583)

Judgment conclusive

as to

shall be conclusive as to the title

less the jury find for the plaintiff less

33-120.

(6023)

Writ

§

81-215.

title.

Foreclosure of mort-

—A judgment

in eject-

between the parties thereto, un-

than the

fee.

of possession; issuance; contents.

—When

dict in ejectment shall be rendered in favor of the plaintiff,

a ver-

and a judg-

ment entered thereon, the clerk of the superior court shall issue a writ
of possession, in which the clerk shall incorporate a clause directing the
sheriff to collect, by levy and sale of the defendant's property, all such

§ 3 3-121

Ejectment.

989

sums of money as shall have been awarded
as mesne profits and costs.
33-121. (6024) Against

whom

to such plaintiff in ejectment

writ of possession

may

writ of possession shall not issue against third persons not

The

issue.

known

in the

on which such writ of possession is founded, nor put in po e ion
by, or claiming under or by virtue of, any conveyance from the defendant in such suit.
(Act 1811, Cobb, 511.)
suit

-

Cross-references.
S

39-1309.

Writ

— Purchaser

of possession

at

judicial

and double

sale to be put in possession,
rent, in what cases, see § 61-305.

see

TITLE

34.

ELECTIONS.
PART

REGISTRATION OF VOTERS.

I.

Sec.

Chap.
34-

1.

34-

2.

34-

3.

Voters' books and oath
Lists of voters and disqualified persons
County registrars, appointment and oath

34-

4.

List of registered voters

34-

5.

34-

6.

Discharged soldiers' and
Hearing before registrars

34-

7.

List of voters furnished election

34-

8.

Ballots,

34-

9.

34-101
34-201

34-301
34-401

sailors' registration

34-601

managers

34-701

whom

and where cast
Lists returned by managers
by

34-501

list

34-10.

Payment

34-11.

Inspection and disposition of

PART

II.

34-801

34-901

,

34-1001

of tax collectors, registrars, etc
lists

and books

34-1101

ELECTIONS FOR MEMBERS OF THE GENERAL ASSEMBLY.

Chap.

Sec,
34-1201

34-13.

Managers of elections; qualifications and oath
Where, when, and how elections held

34-14.

Election blanks

34-1401

34-15.

34-1501

34-17.

Penalty for managers' default
Examination of election papers by grand jury
Elections to fill vacancies

34-18.

Voters' freedom from arrest

34-1801

PART

III.

34-12.

34-16.

34-1301

34-1601

34-1701

RULES AND REGULATIONS GOVERNING ALL ELECTIONS.

Chap.

Sec.

34-19.

In general

34-1901

34-20.

Campaign expenses

34-2001

PART

IV.

GOVERNOR, CONGRESSMEN, PRESIDENTIAL ELECTORS,
STATEHOUSE OFFICERS, COUNTY OFFICERS, JUSTICES
OF THE PEACE, AND CONSTABLES.

Chap.

Sec.

34-21.

Provisions applicable to election of Governor, Congressmen,
Presidential electors, and Statehouse officers
Election returns for Statehouse officers

34-2101

34-22.
34-23.

Members

34-2301

of

34-2201

Congress

34-24.

United States Senators

34-2401

34-25.

Presidential electors

34-2501

34-26.

County

34-27.

Justices of the peace

34-2601

officers

PART

and constables

V.

34-2701

CONTESTED ELECTIONS.

Chap.

.

Sec.
34-2801

34-29.

In cases where Governor commissions
Elections of members of General Assembly

34-2901

34-30.

Other elections

34-3001

34-31.

Election not set aside for formal defects,

34-28.

PART

34-3101

PRIMARY ELECTIONS.
Sec.

Chap.
34-32.

VI.

when

In general

34-3201

991

Ku-:<

PART

VII.

'i

ro

VOTING BY MAIL.

Chap.

Sec.

34-33.

34-3301

In general

PART

POLITICAL MASS MEETINGS AND CONVENTIONS.

VIII.

Chap.

Sec.

34-34.

34-3401

In general

PART XXX. CRIMES.
Chap.

Sec.

In general

34-99.

34-9901

CROSS-REFERENCES.
Bond

elections:

See Title

Constitutional provisions:

87,

Public Finance, Chapter 87-2.

See Title

2,

Constitution of the State of Georgia, Chap-

ters 2-6 to 2-11.

County manager form of government, establishment
§

of:

See Title

23,

Counties,

23-925.

County

change of: See Title 23, Counties, § 23-502 et seq.
General Assembly, elections by: See Title 47, General Assembly,
sites,

§§ 47-106, 47-201,

47-301, 47-401.

Particular officers:

Stock law:

See specific

See Title

62,

PART

I.

titles.

Live Stock, Chapter 62-5.

REGISTRATION OF VOTERS.

—

Editorial Note. The registration law as codified in the Code of 1910 was taken
from the Act of 1894 (Acts 1894, p. 115), as amended by the Act of 1908 (Acts
This was modified by the Act of 1913 (Acts 1913, p. 115), which
1908, p. 58).
provided a permanent registration system. In 1920 the 19th Amendment to the
United States Constitution (§ 1-828), giving to women the right to vote, was
The Act of 1931 (Acts 1931, p. 102), ratified in the general election of
ratified.
1932, amended the Georgia Constitution so as to require payment of poll taxes

only (instead of all taxes) to qualify voters (see § 2-603). From all these sources
has been arranged Chapter 34-1, the sections being rewritten where necessary to
give effect to the constitutional and statutory changes.

CHAPTER

34-1.

VOTERS' BOOKS AND OATH.
Sec.

Sec.
34-101.
34-102.

Tax

collectors required to keep
books. Oath of voter.

Separate printed oath

may

be

34-109.

Oath must actually be made.

34-110.

Name

illegible

used.
34-103.

Form

of oath required to qual-

ify elector.

Who may

34-106.

take charge of books
and administer oaths.
Books to be kept open for signatures.
When books shall be closed.

34-107.

Application and

34_104.

34-105.

method

of

Oath

to be read or repeated at
request of applicant; signing

by mark.

be written

opposite

signature.

34-111.

Race

34-112.

Signatures
dence.

34-113.

Registration

to be noted in book.

payment

prima facie

evi-

upon
months

dependent

of taxes six

before election.
34-114.

registering.
34-108.

to

Tax

collector

must be

satisfied

applicant entitled to register.
34-115.

Qualified electors not required
to again qualify

and

register.

§

Elections.

34-101
34-101.

(36)

Tax

992

collectors required to keep books.

Oath

of voter.

—

The

tax collectors of the several counties are required to keep a book
to be called the permanent qualification or voters' book, upon which all

persons desiring to qualify as electors shall be required to qualify as required by the Constitution and laws of this State. Said book shall con-

on the first page thereof, or near the first page, the oath required to
qualify an elector. (Acts 1S94, p. 116; 1908, p. 58; 1913, p. 115.)
tain,

—

Registered voters, see § 34-402. Contesting right of registra34-605.
Compensation of tax collector, see § 34-1001. Punishment for
violation of registration laws, see § 34-9901. Persons entitled to vote, see § 34-405.
Discharged soldiers' and sailors' list, see § 34-501. Inspection and disnosition of
Registration required, see § 2-601. Qualification of
voters' books, see § 34-1101.
voters, see Const, Art. II, Sec. I, Pars. I to IX (§§ 2-601 to 2-609).
Cross-references.

tion, see

§

—

Separate printed oath may be used. The tax collector
may use a separate printed oath for each person, instead of the books
named in section 34-101 said printed oaths to be pasted into a suitable
34-102.

(46)

;

book, from which the

provided for shall be taken. Signing one of
said separate printed oaths shall be, in all respects, equivalent to signing in said voters' book.
(Acts 1894, p. 117.)
34-103.

(36)

Form

list

of oath required to qualify elector.

qualify an elector shall be as follows

a citizen of the United States

that

;

day of

oath to

"I do swear, or affirm, that

:

I

—The

am

I

am

21 years of age, or will be on

have resided in this State for one year, and in this county for six months, immediately preceding the date of this oath, or will have so resided on the
of this' calendar year; that I have paid all
day of
poll taxes which I have had an opportunity of paying agreeably to law;
that I possess the qualification of an elector required by the Constitution and that I am not disfranchised from voting by reason of any ofthe

of this calendar year; that I

;

fense committed against the laws of the State.
firm, that

district, G.

reside in the

I

of the city of

street;

my

age

116; 1908,

p.

p.

,

is

making

34-104.

The

— Additional

false oath, see

(40)

my

58; 1913, p. 115

Cross-references.
for

,

at

§

Who may

;

number

on

occupation

when

."

(Acts 1894,

Par. Ill (§2-603).)

I,

challenged, see

34-9901.

ward

M., or in the

Const., Art. II, Sec.

oath

further swear, or af-

I

§

34-806.

Punishment

,

take charge of books and administer oaths.

—

him and authorized by him
his employment, is hereby em-

tax collector, or any clerk employed by

to receipt for taxes in the usual course of

powered

to take charge of the voters*

required to qualify an elector.

books and to administer the oath

(Acts 1894,

p. 116.)

—

open for signatures. The tax collector
may open as many of said voters' books as he may deem necessary, and
he shall always keep one of such voters' books open for signatures at
his office at the county site, at any and all times when his office is open
for the payment of taxes or other business and he shall also carry with
him and keep open for signatures one such voters' book in each and all
of his visits to the several militia districts of his county for the purpose
34-105. (37)

Books

to be kept

;

of collecting taxes.

(Acts 1894,

p. 116.)

Elections.

993
34-106.

When

(38)

books

g 34-1

shall be closed.

—The

1

tax collector shall, in

each year in which there is a general election to be held for Governor
and members of the General Assembly, close the voters' book
aid
(Acts 1908, p. 58.)
election six months before the date of the election.

—

Cross-reference. When
see §§ 34-406, 34-407.

books closed

34-107. (41) Application

case

in

and method

of

primary

or

special

of registering.

— Any

election,

person de-

may

apply to the tax collector or his
clerk, and, after reading the oath required to qualify an elector or having the same read to him, shall subscribe the same by signing his name
in the voters' book, underneath the written or printed oath above described, or on some page following the one on which said oath is printed
or written, or upon a separate printed oath; a memorandum or entry of
siring to be registered as a voter

ward (giving the name of the street, and the number of
the residence, if any, in which affiant lives, and the age and occupation;
being first made by the officer in charge of the book, or by the affiant
the district or

above the place of signature of the

affiant.

When

affiant is

not 21 years of

memorandum
year when he will

age at the date of taking the oath, a similar entry or
in like

manner, be made, showing the date

in that

shall,

reach

and when the affiant has not resided in the State one year or in the
county six months at the date of taking the oath, a similar entry or
memorandum shall be made, showing the date in that year when he will
have resided in the State one year and in the county six months. (Acts

21

;

1894, p. 116.)

—

Cross-references. Punishment for making false oath, see § 34-9901.
Where
voter to register, see § 34-804. Power of General Assembly to provide for registration, see Const, Art. II, Sec. II, Par. I (§ 2-701).

—

Editorial Note. Acts 1933, p. 236, authorizes the county board of registrars and
the ordinary, in counties having a population of not less than 4,340 and not more
than 4,350 to assist the tax collector in registering voters of such county.

Oath

34-108. (42)

signing by mark.
of the voters'

cant,

sign

and
it

to be read or

—Upon

book

repeated at request of

applicant;

request of the applicant, the officer in charge

shall read or repeat said oath distinctly to the appli-

the applicant cannot sign his name, the said officer shall

if

for him, the applicant

making

his

mark

thereto.

(Acts 1894,

pp. 115, 117.)
34-109. (47)

Oath must actually be made.

—The

tax collector or his

no instance permit a person to sign the voters' book or any
separate printed oath unless such person shall have actually made the

clerk shall in

oath before him thereon contained.
Cross-reference.

34-110. (40)

— Punishment

Name

the

same

book

for violation of section, see

is

§

not clearly legible, the

shall, at the

in clearly legible

(Acts 1894,

p. 58.)

34-9902.

to be written opposite illegible signature.

the signature of any person
of the voters'

(Acts 1908,

time the signature

letters

is

— When

officer in

charge

made, write out

opposite or under said signature.

p. 116.)

34-111. (44)

Race to be noted

in book.

— For

the

purpose

easily identifying voters, the officers in charge of the voters'

of

book

more
shall

note therein, in connection with each signature, the race of the person

g

34-112

signing

994
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— that

to say,

is

whether white or colored.

(Acts 1894, pp. 115,

117.)
Cross-references.
see

— Persons of color defined,

see

79-103.

§

White person

defined,

53-312.

§

made

prima

Signatures

34-112. (43)

in said voters'

books

son so signing swears, or

facie

evidence.

be prima

shall

—The

signatures

so

facie evidence that the per-

every material fact contained in said oath, and also of the said written memoranda or entries
preceding his signature. (Acts 1894, pp. 115, 117.)
.affirms, the truth of

dependent upon payment of taxes six
months before election. Xo one shall be allowed to register for a general election unless he shall have paid all poll taxes due by him at least
34-113.

(39)

Registration

—

months before the date

six

Art.

II, Sec. I,

Cross-references.

voters'

p. 58.

Const.,

— Persons

Tax

entitled to vote, see § 34-405.
(Chapter 2-6).

Qualification of vot-

must be satisfied applicant entitled to regNo tax collector shall allow any person to sign his name in the
book unless he is satisfied, at the time, that the poll taxes due by

34-114.

—

(Acts 1908,

Par. Ill (§ 2-603).)

ers, see Const., Art. II, Sec. I

ister.

of the election.

(45)

collector

£aid voter are paid and that he

Const., Art. II, Sec.

pp. 115, 117.

otherwise qualified.

is
I,

(Acts 1894,

Par. Ill (§ 2-603).)

and register.
and have signed the permanent voters'

34-115. Qualified electors not required to again qualify

The

electors

book

who have

qualified

shall not thereafter be required to register or further qualify, ex-

be required by the board of registrars. No person shall remain a qualified voter longer than he shall retain the qualification under
which he registered. (Acts 1913, p. 115.)
cept as

may

Cross-references.

— Hearings

before registrars, see Chapter 34-6.

of voters, see Const., Art. II, Sec.

CHAPTER

34-2.

1

LISTS OF

(Chapter

Qualifications

2-6).

VOTERS AND DISQUALIFIED

PERSONS.
Sec.

Sec.
34-201.

Registration

lists,

how made

34-203.

Lists of persons disqualified to

county

34-204.

be filed.
Preparation of

up.

34-202.

Lists to be filed with
registrars; contents.

34-201. Registration lists,

of the several counties shall

list

of disquali-

fied persons.

how made
make up

up.

— Each year the tax collectors

the registration

lists for

the year

now

provided by law by putting on such registration lists the names
of such electors as appear on the permanent qualification or voters' book,
and who have duly paid all poll taxes due and required of them at least
as

six

months

prior to the election for

which the registration

list is

made

up. (Acts 1913, p. 115.)

—

county registrars; contents. Within 10 days after closing the voters' books, as provided in section 34-106,
the tax collector shall file with the county registrars an accurate and
complete copy of the registration list made up as provided in the pre34-202.

(48) Lists to be filed with

995
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§ 34-302

ceding section, arranged in alphabetical order, and by militia disti
and city wards, and also showing the dales in that year when per
will arrive at full age or will have resided in the State and county the
requisite time, as sworn to in the voters' hooks. The list shall also show
the race of each person

— that

is

to say,

and residence. (Acts

age, occupation,

whether white or colored

1894, p.

117;

58;

1908, p.

—his
1913,

p. 115.)

Cross-references.

and disposition of

—Tax collector to open voters'

list,

books, see

§

Inspection

34-101.

see §§ 34-605, 34-1101.

34-203. (49) Lists of persons disqualified to be filed.

— The

tax col-

and the clerk of the superior court of each county
shall, before the 20th day of April of each year, prepare and file with the
county registrars a complete list, alphabetically arranged, of all persons
living in the county on April 10 of that year, who appear to be disqualified from voting by reason of nonpayment of poll taxes, or by reason of
lector, the ordinary,

idiocy, insanity, or conviction of crime

whose penalty

is

disfranchise-

ment, unless such convict has been pardoned and the right of suffrage
restored to him; and said list shall also show the race of such person
that is to say, whether white or colored. (Acts 1899, p. 21; 1908, p. 58.

—

Const, Art.

II, Sec. I,

Par. Ill (§ 2-603).)

34-204. (50) Preparation of list of disqualified persons.

—In

preparing

and clerk
of the superior court shall act upon the best evidence obtainable by
them, and they shall especially examine and consider the records of the
criminal courts of the county, the insolvent tax lists, tax digests, and
tax execution dockets and tax executions, wherever they may be. In
said

list

of disqualified persons, the said tax collector, ordinary,

the event that there
as to

a difference of opinion

whether any name or names

fied persons, the
ter.

is

(Acts 1894,

CHAPTER

shall be placed

said three officers

on said

list

of disquali-

concurrent votes of any two shall control in the matp. 118.)

34-3.

COUNTY REGISTRARS, APPOINTMENT
AND OATH.
Sec.

Sec.
34-301.

among

Appointment; term of

office;

removal.

34-302.
34-303.

Board to be bipartisan.
Oath of registrars.

—

Appointment; term of office; removal. The judge of the
superior court of each county shall appoint biennially three upright and
intelligent citizens of said county as county registrars, and have the appointment entered on the minutes of the court. Said appointment shall
be for a term of two years and until their successors are appointed and
qualified. The said judge shall have the right, however, to remove sr.id
registrars at any time in his discretion, with or without cause, and at
once appoint their successors. (Acts 1894, pp. 115, 118.)
34-301. (52)

Cross-reference.

34-302.

(53)

— Duties

Board

of registrars, see

to be bipartisan.

shall not appoint all the registrars

§

34-401.

—The judge of the superior court

from any one

political interest or

§

34-303

Elections.

party, and

any time

996

appear that all the registrars are from
one political interest or party, one of said registrars shall at once be removed and a successor from a conflicting interest or party appointed,
so as to maintain a bipartisan board.
(Acts 1894, pp. 115, 118.)
if

at

Oath

it

shall

— Before

entering upon his duties
each of the county registrars shall take the following oath before some
officer authorized to administer an oath under the laws of this State,
34-303.

to wit:

(54)

"I

of

registrars.

do solemnly swear that

and impartially disthe duties imposed upon me by law
I

will faithfully

charge, to the best of

my

as county registrar."

(Acts 1894, pp. 115, 118.)

CHAPTER

34-4.

ability,

LIST OF REGISTERED VOTERS.

Sec.

Sec.

Duties

of registrars; list as
prima facie evidence of right
of named persons to register.

34-401.

What names

34-402.

tered on

34.406.

Persons entitled to vote.
Supplemental registration
tions.

34-407.

Additional

registration list;
preparation, etc.; special elec-

of registrars shall

be completed.

Time

34-404.

for riling

tions.
list;

alphabeti-

34-408.

names;
unlisted persons barred from
cal

list;

preparation, etc.; special elec-

required to be en-

list.

When work

34-403.

34-405.

arrangement

of

Registrars to examine qualification of electors.

voting.

34-401.
of

(55) Duties of registrars; list as

named persons

to register.

which a general election

Monday
work

thereafter

if

is

—The

prima

registrars

facie evidence of right

shall,

each year in

in

meet on the 20th of April, or the
April falls on Sunday, and begin the

to be held,

the 20th of

and correct list of the qualified voters of their
county. The list furnished by the tax collector shall be prima facie
evidence of the right of the person whose name appears thereon to
vote in any case where the registrars question the right of a party
whose name is furnished by the tax collector, to vote, such person
shall be notified of that fact and be given an opportunity to appear beof perfecting a true

;

fore the registrars as provided in section 34-604.

registrars shall

furnished by the tax collector and compare the same

examine the

list

with the

of disqualified persons,

list

The

prepared and

filed

by the tax

col-

lector, the ordinary, and the clerk of the superior court, and shall pro-

make up a list to be known as "registered voters," in alphabetical
order of names and by militia districts and city wards, distinguishing in
said lists between the white and colored voters, said list to show the
ceed to

age, occupation,

and residence of said voters.

(Acts 1894,

p. 118; 1908,

p. 58.)

—

Cross-references. Time of filing lists by tax collectors, see § 34-201. List of
Proceeding when unlawfully prevented from
disqualified persons, see § 34-203.
Proceedings of registrars to be public, see
signing voters' book, see § 34-601.
Appointment of county registrars, see § 34-301. Registration list to be
§ 34-1102.
purged for special election, see § 34-407. Registrars to furnish lists to election
managers, see § 34-701.

34-402.

(56)

What names

appearing on the

on the

list of

lists

required to be entered on

list.

—All

names

taken from the voters' books, and not appearing

disqualified voters, shall be entered

on the

list

of "regis-

997
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§34-404

,.

tercd voters," unless withheld therefrom as hereinafter

name appearing on
list

A

the

list of

\>v,

.'•'.•

No

<\.

disqualified voters shall be entered on

of registered voters, unless placed thereon as hereinafter provided.

name appearing on

pcaring on the

taken from the voters' books, and not
of disqualified voters aforesaid, shall be withheld

list

the

list

from the list of registered voters when the county registrars are convinced by sufficient legal proof that such person is, in fact, not qualified
to vote.
A name appearing on the list of disqualified voters shall be
entered on the list of registered voters when said name appears on the
list taken from the voters' books, and when, in addition thereto, the
county registrars are convinced, by sufficient legal proof, that such person was not disqualified, or that his disqualification has been removed.
No name shall be entered on the list of registered voters unless it was
signed in the voters' books as shown by the list taken therefrom. (Acts
1894, p. 119.)

—Who

Cross-references.
has charge of books, see § 34-104. What constitutes
the disqualified list, see § 34-204. Additional registration list, see § 34-407. Voters'
books, see § 34-101. Hearings before registrars, see Chapter 34-6.

34-403. (57)

When work

of registrars shall be completed.

trars shall proceed with their

June

1.

work and complete

the

same not

the judge of the superior court in his discretion

more

later

than

In any county in which, in the opinion of the judge of the su-

perior court, one board of registrars cannot complete the
1,

—The regis-

may

work by June
appoint one or

and responsibilities,
board may direct: Provided, that should the said registrars for any cause fail or refuse to
make up and file said list of registered voters within the time required
by law, then the said registrars may, at any time before the 20th day of
August during the year in which general elections are held, make and
Provided, further, this provision
file such list of registered voters
shall not be construed to change laws with reference to special elec(Acts 1908, p. 58; 1924, p. 47.)
tions.
assistant boards of registrars with like duties

and the work

shall be divided as the regular

:

Cross-reference.
see § 34-407.

34-404. (58)

—When

Time

registration

list

shall

be purged for special election,

for filing list; alphabetical

unlisted persons barred from voting.

—Within

arrangement of names;

five

days after completing

with the clerk of the superior
court of their county a complete list of the registered voters of the countv
as prepared and determined by them. Said list shall be alphabetically
arranged by militia districts, and, in case a city is located in the county.
by wards of the city, and said list shall be the list of registered voters for
the general election to be held in said year for the Governor and other
State officers and members of the General Assembly, and no person shall
vote or be allowed to vote at said general election, or at any party primary to nominate candidates for the offices to be filled at said general
the. list of voters, the registrars shall file

name

upon the said registration list so filed by said
and no person whose name is not on said list shall vote or be
vote at any other election or primary except as hereafter pro-

election, unless his

registrars,

is

allowed to
vided in this Title. (Acts 1908, pp. 58, 60.)
Cross-references. Primary elections, how conducted, see
manager, see § 34-3205. Duty of registrars to prepare roster

—

Art. II, Sec.

I,

Par.

V

(§ 2-605).

Oath of
§ 34-3201.
of voters, see Const.

§

Elections.

34-405
34-405.

Persons entitled to vote.

(59)

upon the registration

list

998

— Each

name

person whose

is

for the general election provided for in the

foregoing section shall be entitled to vote at the general State election
primaries to nominate candidates for offices to be

for said year

and

tilled at said

general State election and also at the Federal election in

November

all

and the election for justices of the peace and
constables to be held in said year, and at all primaries for the nomination of candidates for the offices to be rilled at said elections, and also
at all primaries for nomination for county offices, and all other primaries
and elections to be held for any purpose during said year after the filing
of said year,

of said registration

such person

is

list

or during the succeeding year:

Provided, that

not otherwise disqualified from voting at any election or

Provided, that no person

primary held during such succeeding year:

any election unless he shall have paid all
poll taxes due at least six months before the same, except when said
election is held within six months from the expiration of the time fixed
by law for the payment of said taxes. (Acts 1908, pp. 58, 60. Const.,
shall be qualified to vote at

Art.

II, Sec. I,

Par. Ill (§ 2-603).)

—

Cross-references. Qualifications of voters, see Const., Art. II, Sec. I (Chapter
Voter's name must be on list, see § 34-801. Elections for members of

2-6).

when and where held, see § 34-1302. Conducting primary elec34-3201. Punishment for falsifying voters' books or lists, see § 34-9903.
Persons entitled to vote in special election or primary, see § 34-407.
General Assembly,

tions, see

§

34-406. (60) Supplemental registration list; preparation, etc.; special

—

any person whose name is not on said registration list
desires to vote at any election or primary subsequent to the general
State election whether in the said year or the succeeding year, he shall,
upon paying all poll taxes due by him, at least six months before the
election at which he desires to vote, if otherwise qualified, have the
right to take the oath and subscribe the same in the voters' book. The
tax collector shall, six months before every such election other than the
general State election, close his voters' books for said election and within five days file with the registrars a list of all names in the voters'
books of persons who have so qualified themselves to vote for such election in the same manner and with the same information as required
by law in filing lists of persons registering as voters, and the registrars
shall within 20 days thereafter pass upon the same as provided in regard
to the list originally furnished, and shall within said 20 days file with
elections.

If

the clerk of the superior court a supplemental registration
the

names

of additional voters

who

list

may

nominate candidates for
of all

manner

who

Any

person whose

name

ap-

vote at such election and at any primary to

offices to be« filled at

that the registrars shall purge said

persons

showing

are entitled to vote at such election

subsequent to the general State election.
pears upon said

list

list,

such election:

before filing

will not be qualified at

it,

Provided,

names
the same

of the

such election,

in

and purging the registration list for
the general State election. All voters on said list shall have the same
rights as to elections subsequent to such election as persons on the list
as provided for preparing

for the general election:

Provided, that at any special election the pro-

Elections.

999

34

jj

visions of the next succeeding section shall be followed as to regi tration

and voting. (Acts

Art.

II, Sec. I,

1908, pp. 58, 61

;

1911, p. 167; 1914, p. 47.

—

Books, when to be closed. Bee
Registered voters'
see §§ 34-201, 34-202.
34-101
et
seq.
Voters' books, see §
lists,

34-407. (61) Additional
elections.
if

,

Par. Ill (§ 2-603).)

Cross-references.

of

Coi

registration

list;

§

34-106.

list

to be

Filing and
filed,

preparation,

see

its
34-404.

§

special

etc.;

—Any person who has registered for any general election

shall,

otherwise qualified to vote at any special election before the next

general election, be listed and entitled to vote at such special election.

Within

days after the

five

call of said special election, the

tax collector

and within five days thereafter he shall
file with the county registrars an accurate and complete list of all names
signed in said voters' books since the close of the voters' books for the
last general election and not before filed with said registrars for the last
general election, said list to be made out and arranged as provided in
section 34-201. Within five days thereafter the registrars shall file with
shall close his voters' bodies,

the clerk of the superior court said supplemental registration

ing the names of additional voters

who

list

show-

are entitled to vote at said spe-

and any person whose name appears upon said list may
vote at such special election and at any primary to nominate candidates
for offices to be filled at such special election, but the registrars shall purge
cial election,

said

before filing

list

it

of all persons

same manner

at said election in the

tration list for the general election.

upon the

who

will not be qualified to vote

and purging the regisbe the duty of the registrars

as preparing
It shall

call of a special election to

purge the

list

of registered voters

prepared for the last general election of any names subsequently
qualified

by

failure to

pay

poll taxes

becoming due subsequent

dis-

to the last

general election, and

it

names

by reason of their registration for the
and the other made up of the names of those en-

duty of the registrars to furnish to
the managers of said special election two lists, one composed of the
last

of voters entitled to vote

general election,

titled to
for,

shall be the

and

vote by their subsequent registration as hereinbefore provided
if

a primary

is

held for said special election,

of the registrars to furnish said lists also to the

mary

in

it

shall be the

managers

duty

of said pri-

time for use in said primary, and no one shall be entitled to

vote either in said special election or in said primary unless his
upon one of the lists furnished by the registrars. (Acts 1894,
1897, p. 95; 1908, p. 62; 1911, p. 167.

Const, Art.

II,

Sec.

I,

name
p.

is

119;

Par. Ill

(§ 2-603.)

Cross-reference.

— Opening voters'

books, see

§

34-101.

—

examine qualification of electors. The board
have the right and shall be charged with the dutv

34-408. Registrars to

registrars shall

of
of

examining each two years the qualification of each elector whose name
is entered on the voters' books, and shall not be limited or stopped by

any action taken
Cross-reference.

at

any prior time.

— Hearings

(Acts 1913.

p.

115.)

before registrars, see Chapter 34-6.

.

Elections.

34-501

1000

I

CHAPTER

DISCHARGED SOLDIERS' AND SAILORS'
REGISTRATION LIST.

34-5.

Sec

Sec.

Compilation of list authorized.
Eligibility of persons listed.

34-501.

34-502.

34-503.

Registration

for

lists

county

elections.

34-501. Compilation of list authorized.

—The tax collectors of the sev-

upon application therefor by any persons discharged
from the United States Army or Navy, place the name of such person
upon a list to be known as ''Discharged Soldiers' and Sailors' List,"
which shall be kept in his office, open to public inspection, during office
eral counties shall,

(Acts 1920,

hours.

p. 145.)

34-502. Eligibility of persons listed.

placed upon said

list

—The name of no person

shall be

unless the following requirements are complied

with

Such persons

shall apply to the tax collector of the

county of which

he was a resident before entering the service of the United Sates, and

and subscribe an oath before said

shall take

official, his

lawful deputy

or any other officer of this State authorized to administer an oath, stat-

ing his name, age, residence and occupation at date of entering the
service,
shall

and also the exact date and place of entering the service; and

produce to the tax collector, for his inspection, the original or a

copy of

certified

States

Army

his discharge signed

Navy and

or

said discharge

;

is

tax collector of

if

it

by the proper

shall

official of

appear to said tax collector that

regular and in proper form, and upon
all

the United

poll taxes except those

payment

to said

which may have accrued

within six months previous to his entering the service of the United
States,

during such service, or which

months

after his discharge, the

name

may have

accrued within six

of said person shall be placed

upon

said "Discharged Soldiers' and Sailors' List." (Acts 1920, p. 145; Const.,
Art. II, Sec.

I,

Par. Ill (§ 2-603).)

—

Cross-references. Punishment for false oath, see § 34-9905.
soldiers' discharge certificate as evidence, see § 38-613.

34-503. Registration lists
shall furnish said list to the

before or at the time of
registration

list

for

county

elections.

—The

Certified

tax

copy of

collector

boards of registrars of the several counties

making up the regular

biennial or

for elections to be held in said county;

and

any
all

special

persons

whose names appear on said list shall, if not otherwise disqualified, be
entitled to vote at any election held in said county and shall not be disqualified on account of nonpayment of poll taxes which may have accrued within six months previous to their entry into the service of the
United States, during such service, or within six months after their discharge

:

Provided, however, that nothing herein shall be construed to

permit any person to vote
as

above

set forth.

(§ 2-603).)

who may be

(Acts 1920,

p. 146;

disqualified for cause other than

Const, Art.

II, Sec.

1,

Par. Ill

Elections,
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CHAPTER

§_34

i

HEARING BEFORE REGISTRARS.

34-6.

Sec.

Sec.

Showing by persons unlawfully

34-601.

denied
book.

right

to

sign

34-604.

voters'

of

two

34-605.

I

etc.;

Open to inspection;

List

|

ceedings to contest right to

registrars to govern.

Service of summons,
pensation.

34-603.

name

ing.

Production of books, etc., may
be required; concurrent votes

34 602.

Disputed right to have
on book placed on list;

register.

com-

Showing by persons unlawfully denied right to si (n
voters' book.
Any person who, after application, was unlawfully denied
the right to sign the voters' book, may have his name placed upon the
list of registered voters, upon satisfactory showing made to the registrars that he is entitled to be registered. The county registrars shall not
34-601.

r

(62)

—

be confined to the evidence furnished by the list of disqualified voters, but
may have access to the original papers or books from which said lists
were compiled, and may hear any competent w ritten evidence or oral
testimony, under oath, concerning the disqualification of any person
r

taken from the voters' books. The
county registrars may likewise hear any competent written evidence
or oral testimony, under oath, concerning the removal of the disqualification of any person whose name appears on the list of disqualified vot-

whose name appears on the

ers.

The names

list

of all persons

who were

not of age, or

who had

not

resided in the State and county the requisite time at the date of signing

the oath in the voters' books, shall be placed on the proper

lists

pre-

pared for any election occurring after the date when such persons reached
full age or have resided in the State and county the requisite time.
(Acts 1894, p. 119.)

—

Cross-references. Voters' books, see § 34-101. Duties of registrars, see § 34-401.
Proceedings of registrars to be public, see § 34-1102. Appeal from decision of
registrars, see Const., Art. II, Sec. I, Pars. VI, VII (§§ 2-606, 2-607).
Disqualified

voter to be stricken from

list,

see

§

34-402.

34-602. (63) Production of books, etc.,

may

be required; concurrent
votes of two registrars to govern. For the purpose of determining the
qualification or disqualification of persons as aforesaid, the county registrars may, upon one day's notice, require the production of books, papers, etc., and, upon like notice, may subpoena and swear witnesses. If
the county registrars shall differ among themselves upon any question
coming before them, the concurrent votes of two of said registrars shall

—

control.

(Acts 1894,

p. 119.)

34-603. (64) Service of

summons,

etc.;

compensation.

—The

sheriff,

any lawful constable of said county may serve all summonses, notices, and subpoenas, as issued by said county registrars, and
shall receive such compensation as is customary for like services.
(Acts
his deputy, or

1894, p. 120.)

Disputed right to have name on book placed on list;
hearing. If the right of any person whose name appears on the voters'
book to have his name placed upon the list of registered voters is ques34-604. (65)

—

tioned by the registrars, said registrars shall give said person at least
one day's notice of the time and place of hearing the question; which

§

Elections.

34-605

notice shall be in writing" and served
or by leaving the
1894,

same

at his

1002

upon said person,

most notorious place

either personally
of abode.

(Acts

120.)

p.

*

34-605.

(66)

— The

List open to inspection; proceedings to contest right to

from the voters' books furnished by the tax collector
to the registrars shall be open to public inspection, and any citizen of
the county shall be allowed to contest the right of registration of any
person whose name appears upon the voters' list, and upon filing a conregister.

list

test as to the qualifications of the voter the registrars shall notify said

Each challenge

voter and shall pass upon said contest.
the grounds of the challenge, and

when

shall specify

given the voter by the
registrars, a copy of such challenge shall be furnished the challenged
voter at least one day before passing upon the same. (Acts 1908, p. 58.)
notice

is

—

Cross-references. Inspection of voters' books, see § 34-1101. Inspection
of public officers, see § 89-601. Challenge of voter, see § 34-805.

of

books

CHAPTER

34-7.

LIST OF VOTERS FURNISHED ELECTION

MANAGERS.
Sec.
34-701.

Duty

of county registrars.

Duty

34-701. (67)

of county registrars.

—The

county registrars

shall,

hour appointed for opening the polls, place in possession
of the managers of the election at each voting precinct in the county
one or more printed or clearly written copies of the lists of registered
voters for such militia district or city ward in which the voting precinct
at or before the

is

situated, said lists to contain all the information hereinbefore provided

and the county registrars shall, in like manner, place in possession
of the election managers of the voting precinct at the courthouse, at the
county site, proper lists for each militia district, the voting precinct of
which is situated outside of an incorporated town. Said lists of registered voters shall be duly authenticated by the signature of two of said
county registrars. (Acts 1894, p. 120.)
for

;

—

Cross-references. Majority to rule, see § 102-102, 11 5. Lists returned by elecmanagers to clerk of superior court, see § 34-901. Lists furnished election
•.<*•
managers for special elections, see § 34-407.
tion

*•«•

CHAPTER

34-8.

BALLOTS, BY

Sec.
34-801.

-„

Who may

vote.

WHOM AND WHERE
Sec.

•

Place of vot-

34-803.

Voters

from one
county to another.
Voter changing residence.
(
Challenge of voter; oath.
transferred

district or

ing.

34-802.

CAST.

Oath to be taken by persons
whose names are not on list.

Who may

34-804.

34-805.

—All

persons whose
names appear on the list of registered voters placed in possession of the
election managers, and no others, shall be allowed to deposit their ballots according to law, at the voting precinct of the militia district or city
ward in which they are registered, but not elsewhere, except as herein34-801.

(68)

vote.

Place of voting.

1003

Elections.

after provided.

If in

any

city

ward or

§_34

militia district a voting precinct

not established and opened, the county registrars shall furnish to the
election managers at the voting precinct at the courthouse, at the county
site, the lists of registered voters of such ward or militia district, and
is

persons whose names appear on such lists shall be allowed to vote at
the voting precinct at the courthouse, at the county site, under the same
rules that would have governed if a voting precinct had been established

and opened

in said

ward or

militia district.

(Acts 1894,

p. 120. )

—Voting by

ballot, see § 34-1303, 1! 1.
Filing roistered voters'
34-404.
Persons entitled to vote, see § 34-405. Voting in
elections, see § 34-3204.
List to be furnished election managers, see

Cross-references.
with clerk, see

list

primary

§

34-701.

§

—

Oath

34-802. (69)

any person

If

the county

site,

to be taken

by persons whose names

list.

shall offer to vote at the precinct at the courthouse, at

whose name does not appear on the

lists for

that

ward or

the lists for one of the militia dis-

but does appear on
which the voting precinct is situated outside

militia district,
tricts in

are not on

of an incorporated

town, such person shall be allowed to vote at the courthouse, at the county site, upon taking the following oath, to be administered by one of
the managers
"I swear, or affirm, that I have not voted elsewhere in
this election." (Acts 1894, p. 120.)
:

Cross-reference.

— Challenging

voter, see

§

34-1303,

If

4.

from one district or county to another.
When any portion of a county is changed from one county or district
to another, the persons who would have been qualified to vote in the
county or district from which taken, at the 'time of any election, shall
vote in the county or district to which they are removed, and if required

—

34-803. (70) Voters transferred

to swear, the oath

may

be so qualified as to contain

this fact.

—

Voter changing residence. If any person shall change
his residence from one militia district to another or from one county to
another after signing the oath in the permanent qualification or voters'
book and should desire to vote in any election in the district or county
into which he removes at which he would be qualified to vote, he shall
have the right, upon application to the registrars and satisfactory proof
before them that he will be qualified to vote at said election, to have his
name placed upon the list of registered voters for the district or county
into which he has removed, for said election, with the same rights as
34-804. (71)

others registered for said election. (Acts 1908,

—Penalty
—

Cross-reference.

for voting

more than

p.

58; 1913, p. 115.)

once, see

§

34-9904.

Editorial Note. Acts 1919, p. 272, relating to registration and voting by a qi:alified voter at a precinct nearest his residence, though in a district other than that
of his residence, is omitted from this Code because of the limitation as to the districts to which applicable, it expressly providing that it should not apply to
districts in which is located a town or city with a population not exceeding 10.000
and in counties having a population of more than 45,000 "by United States census
of 1910."

34-805. Challenge of voter; oath.

—When

any person desires

to vote

may

be challenged and required to take, in addition to the oath required to qualify an elector, the following oath in writing: "I do solemnly swear that I am (here insert name, the same as on registration
that I duly qualified as a permanent elector, and at the time gave
list)
my address as (here give address given in registration book) that I

he

;

;

Elections.

§ 34-901

have for the

months resided

last six

1004

at the following addresses

(here

give detailed addresses during last six months with such particularity

same can be

that the

readily verified or disproved)

;

that

I

have resided

such plaees under the name of (here insert any name or alias used)."
Such written oath shall be filed with the manager of the election and
preserved. (Acts 1913, p. 115.)
at

—

Cross-references. Oath required to qualify an elector, see
contest right of registration, see § 34-605.

§

34-103.

Citizen

may

CHAPTER

LISTS

34-9.

RETURNED BY MANAGERS.

Sec.

Duty

to return lists to clerk of
superior court; disposition of

34-901.

lists.

34-901.
of lists.

Duty

(72)

— The

to return lists to clerk of superior court; disposition

managers

of the elections at the different precincts shall

by
which officer said lists shall be kept open for public inspection, and by
said officer placed with the foreman of the next grand jury for such action as may be deemed proper by the grand jury. Said list is not to be
placed with said clerk until after examination by the board of consolidareturn the

(Acts 1894,

tion.

registered voters to the clerk of the superior court,

lists of

p. 121.)

—

Cross-references. Grand jury to examine lists, see
agers, how riled and controlled, see § 34-3207.

CHAPTER

34-10.

§

34-1601.

Returns of man-

PAYMENT OF TAX COLLECTORS,
REGISTRARS, ETC.

Sec.

34-1001.

Amount

of
of voters'

compensation; cost
books and lists.

Amount of compensation; cost of voters' books and lists.
— For each name signed in the voters' books, the tax collector shall reFor each name on the list of disqualified
ceive the sum of five cents.
34-1001. (73)

voters each year prepared, listed, and filed

by them, the tax

collector,

ordinary, and clerk of the superior court shall each receive the

one and one-half cents
at least $2 per day.

:

Provided, that in

all

sum

of

cases they shall receive each

For each day the county registrars may be actually

discharge of their duties, they shall each receive the sum
of $2. All of said sums shall be paid out of the county treasury as other
county bills are paid Provided, however, that the county commission-

engaged

in the

:

any county shall have the power to fix a different compensation
for the above-named officers in their respective counties; and in counties having no county commissioners, such power to change the compensation herein provided shall belong to that officer or officers exercising the power usually vested in county commissioners. The cost of the
voters' books and of printing the lists provided for shall be paid out of
the county treasury as other county bills are paid. (Acts 1894, p. 121
ers of

1899, p. 21.)
Cross-references.

— Compensation

of

certain

statements of county officers, see § 89-704.
Art. VII, Sec. VI, Par. II (§ 2-5402).

officers,

Quarterly
see § 24-110.
of counties, see Const.,

Taxing powers

Elections.
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§

34-1201

—

Editorial Note. Acts 1931, p. 233, authorizes registrars of cotMtiefl baring I
population of not less than 22,435 and not more than 22,450 "according to the
United States census of 1930" to employ a clerk, and prescribe! the co.
for such registrars and clerk in revising the voters' list.

CHAPTER

INSPECTION AND DISPOSITION OF
LISTS AND BOOKS.

34-11.

Pec.

Sec.

Inspection of books,

34-1101.
.

34-1102.

etc.

'

34-1101. (74) Inspection of books, etc.

taken therefrom, said

lists of disqualified

Proceedings
be public.

— Said

registrars

of

to

voters' books and lists

persons, said

lists of

registered

open to reasonable inspection of any citizen
of the county, but shall not be removed for such inspection from the
custody of the ordinary or other officer in charge. At the end of each
year the county registrars shall file, in the office of the ordinary, certified

voters, shall be at all times

copies of the lists of registered voters prepared for each election. (Acts
1894, p. 121.)
Cross-references.

—Inspection

open to inspection, see

§

of books of public officers, see

§

89-601.

List

34-605.

34-1102. (75) Proceedings of registrars to be public.

herein required of the county registrars and

all

—All

the duties

hearing of evidence upon

the qualifications of voters shall be discharged and had in public.

(Acts

1894, p. 122.)
Cross-reference.
§

— Persons

unlawfully prevented from signing voters' book, see

34-601.

PART

II.

ELECTIONS FOR MEMBERS OF THE GENERAL
ASSEMBLY,

MANAGERS OF ELECTIONS;
QUALIFICATIONS AND OATH.

CHAPTER
Sec.
oa 10A1
34-1201.

34-12.

Sec.

•

£

Managers
tv/t

of

members

4.'

1
elections

of the General As-

sembly.

34-1201. (76, 81)

Assembly.

—The

*
for
£

Managers

34-1202.

34.1203.

Manager

to take oath; form of
oath
Before whom oath of manager taken.

of elections for

members

of the General

persons qualified to hold elections for members of the

General Assembly are ordinaries, justices of the peace, and freeholders.

There must be three managers, and one must either be an ordinary or
a justice of the peace, except that if by 10 o'clock A. M. on the day of
election there is no proper officer present to hold the election, or there
is one and he refuses, three freeholders may superintend the election, and
shall administer the oath required to each other, which shall be of the
same effect as if taken by a qualified officer. Persons who cannot read

§34-1202

and write

Elections.

1006

not be competent to serve as managers of elections. (Acts

shr.il

1880-1, p. 151.)

— Manner

Penalty for
of conducting election, see § 34-1303.
shall superintend elections for
to clerk, see. § 34-9909.
Conduct of primary elections,
justices of the peace and constables, see § 34-2702.
Conduct of election changing county site, see § 23-502. Rules
see § 34-3201.
governing all elections, see Chapters 34-19, 34-20.
Cross-references.

nondelivery of

Who

lists

Managers

—

form of oath. Before proceeding- with the election, each manager must take and subscribe the following oath "All and each of us do swear that we will faithfully super34-1202. (77)

to take oath;

:

we are ordinaries, justices of
may be) of this county; that we

intend this day's election; that

the peace,

or freeholders (as the case

will

a just and true return thereof,

vote unless

we

believe he

is

make

and not knowingly permit any one to

entitled to do so according to the laws of

nor knowingly prohibit any one from voting who is so entitled by law, and will not divulge for w4iom any vote was cast, unless
called on under the law to do so. So help me God." Said affidavit shall
be signed by the managers in the capacity each acts, in full, both as to
this State,

name and

Cross-reference.
§

and not by abbreviation.

station,

— Oath

of

manager,

clerk,

of

etc.,

primary

elections,

see

34-3205.

34-1203. (78) Before

whom

oath of manager taken.

— Said

oath shall

be taken before some officer qualified to administer an oath, if present, and if none such are on the spot and acting at the time required, then
said managers may swear each other, and the oath shall be of the same
effect as

if

taken before a qualified

Cross-reference.

CHAPTER

— Conduct of primary

34-13.

officer.
elections, see § 34-3201.

WHERE, WHEN, AND

HOW

ELECTIONS

HELD.
Sec.

Sec.

34-1301.

Election precincts.

34-1302.

Elections,

how and when

held.

34-1301. (79) Election precincts.
eral

Assembly

Manner

conducting

elec-

— Elections for members of the

Gen-

34-1303.

of

tions.

shall be held at the courthouses of the respective coun-

and if no courthouse, at some place within the limits of the county
site and at the several election precincts thereof, if any, established or to
be established. Said precincts must not exceed one in each militia district, except in militia districts lying in whole or in part in incorporated
cities, towns and villages, in which militia districts as many precincts
may be established as may be necessary and convenient for the holding
of such elections. Such precincts shall be established, changed, or abolished by the ordinaries at regular terms of their courts, descriptions of
which precincts must be entered on the minutes at the time. (Acts 1893,
ties,

p. 29.)

—

Cross-references. Oath when voting out of own district, see § 34-802. Ordinary's authority as to precincts and districts, see § 23-701, 11 4. Legislature may
not make or change election precincts, see Const., Art. Ill, Sec. VII, Par. XVIII
(§ 2-1818).

1007

Elections.

34-1302. (80) Elections,

§34-1

how and when

I

held.—- The day of holding

such elections shall be Tuesday after the first Monday in November in
the even-numbered years, and the time of day for keeping open the elections shall be from seven o'clock A. M. to six o'clock P. M., at the courthouse, and from eight o'clock A. M. to three o'clock P. M., at t!
cincts. In incorporated towns and cities having more than one election
precinct situated in the corporate limits of such incorporated town or
city, such precincts, at all elections held, shall be kept open from seven
o'clock A. M. to six o'clock P. M., and when there are in such incorporated towns or cities precincts other than the courthouse precinct for the

holding of elections, the elections in such precincts shall be kept open
for the same time and during the same hours as provided by law for
keeping open elections at the courthouse. (Acts 1865-6, p. 24; 1898, p. 93
1914, p. 47.)

—

Cross-references. Time of electing Congressmen, see § 34-2302. County officers,
elected, see § 34-2602.
Time of election for members of General Assembly,
see Const, Art. Ill, Sec. IV, Par. II (§ 2-1502).

when

—

Editorial Note. Acts 1925, p. 187, prescribes the hours during which election
precincts shall remain open in counties "having by the United States census of
1920 a population of at least 11,709 inhabitants and not more than 11,712 inhabitants," except as to elections solely municipal.
Acts 1927, p. 130, makes similar
provisions as to election precincts in cities or towns of 1,000 or more population
"according to the 1920 census of the United States" in all counties having a population of not less than 14,501 and not more than 14,505 inhabitants, except as to
municipal elections and elections by the local board of education. Acts 1931,
p. 261, makes similar provisions as to counties having a population of not less than
9,421 and not more than 9,424 "according to the United States Government census
of 1930;" and Acts 1933, p. 34, makes similar provisions as to cities having a popuActs 1933, pp. 131, 132, prolation of "not less than 3,357 or more than 3,360."
vides that in counties having a population "under the census of 1930" of not less
than 19,300 nor more than 19,500 inhabitants, all offices at the courthouse shall
be closed on all election days; and that in all elections for State or county officers
at least two polling places conveniently located, as far as four blocks apart, shall
be provided for the voters in the county seat. See note following § 34-1901.

Manner

34-1303. (82)

of conducting

have such elections conducted
1.

Ballot.

—The vote

in the following

shall be given

by

clerks.

—There

shall

numbered

shall

manner:

ballot.
§

34-3202.

be kept by the managers, or by

three clerks under their appointment, three
shall be

managers

—

Managers and

which

—All

Exhibition of ballot box in primary elections, see
be provided, see § 34-3208.

Cross-references.
Official ballot to
2.

elections.

lists

of the

in the order of their voting,

names

of voters,

and also three

tally

sheets.
Cross-reference.
§

— Lists

of voters

and

tally

sheets

primary elections, see

in

34-3202.
3.

Ballots marked.

on the

list shall

—As each ballot

is

received, the

number

of the voter

be marked on his ballot before being deposited in the

box.
4.

Challenge.

—When any voter

written opposite his
Cross-reference.
5.

name on

the

is

challenged and sworn,

list,

and also on

all

elections shall be authorized to employ,
cient
all

number

of

district, see § 34-S02.

— In order to promote the more

ervation of peace and good order on

temporary

police,

shall be so

his ballot.

— Oath to be taken when voting out of own

Preservation of order.

it

efficient pres-

days of election, the managers of

when deemed

whose duty

it

necessary, a

shall be to

suffi-

guarantee

legal voters, irrespective of race or color, the free exercise of the right

§

Elections.

34-1303

1008

Provided, that this provision shall not refer to
towns having- a legalized police force. (Acts 1869, p. 23.)
of franchise:

Count,
at any time
6.

are closed,

when

and

—The managers may begin to count the votes

but they shall not do so until the polls
a candidate in person or by written authority, objects.

in their discretion,

if

Cross-reference.

— Public

Tally sheet

7.

to begin.

cities

count of votes

— When

in

the votes are

primary
all

elections, see

§

34-3202.

counted out, there shall be a

managers, stating the number of votes
each person voted for received; and each list of voters and tally sheet
shall have placed thereon the signatures of the managers.

by

certificate signed

8.

all

of the

Tally sheet sent to county

site.

—The managers of the precincts shall

send their certificates and all other papers of the election, including the
ballots, under seal, to the county site for consolidation, in charge of one
of their number, which shall be delivered there by 12 o'clock M., of the
next day. Such person shall be allowed $2, to be paid out of the county
treasury, for such service.
9.

Consolidation and returns to Secretary of State.

consolidate the vote of the county shall consist of
at the

county

site,

all

—The managers to

those

who

officiated

or a majority of them, and at least one from each pre-

They shall make and subscribe two certificates, stating the whole
number of votes each person received in the county; one of them, tocinct.

and one tally sheet from each place of holding the election, shall be sealed up and without delay mailed to the
Secretary of State; the other, with like accompaniments, shall be directed
to the clerk of the superior court of the county, and be by him deposited
Each of said returns shall contain copies of the original
in his office.
oaths taken by the managers at the courthouse and precincts. (Acts
gether with one

list

of voters

1921, p. 91.)
Cross-references.

— Result

and returns made in primary elections, see
of force pending an appeal, see Const., Art.

certified

34-3202. Judgment of registrars
II, Sec. I, Par. VII (§ 2-607).
§

is

—

Separate consolidation of vote for Governor. At the election for
Governor a third package shall be made up, containing a certificate for
10.

the Governor's vote alone, together with the other papers of the election,

members

General Assembly, which shall be directed by mail to the President of the Senate and Speaker of the House
of Representatives, and transmitted to the Secretary of State.
as in the case of

—

of the

Cross-references. Return and publication of results of election for Governor,
Secretary of State to
(§§ 2-2604, 2-2605).
see Const., Art. V, Sec. I, Pars. IV,
furnish election blanks, see § 40-601, II 7.
11.

V

Illegal votes to be rejected.

—

If

any voter who has not paid

taxes and been registered shall vote, his vote shall be

illegal,

his poll

and the

commissioners who consolidate their returns of the election shall not
count such vote in making out the returns. (Acts 1874, p. 111. Const.,
Art.

II, Sec. I,

Par. Ill (§ 2-603).)

Cross-reference.

—Poll

taxes

must be paid

six

months before

election,

see

§§ 2-603, 34-405, 34-407.
12.

Ballots not to be examined.

—The ballots shall not be examined by

the managers or the bystanders, but shall be carefully sealed in a strong

envelope (the managers writing their names across the seal), and delivered to the clerk of the superior court, by whom they shall be kept un-

El ections.
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opened and unaltered
that time

—

if

for 60 days,

if

g_34-l

the next superior court sits within

term -after which time,

not, until after said

not be a contest begun about said election, the said hallo*

if
.

there shall
hall

be de-

stroyed without opening or examining the same, or permitting others to

do

so.

The

clerks shall deliver the lists of voters to their respective

grand juries on the
13.

Pay

of

day of the next term of the superior courts.

managers and

county

trol of the

first

clerks.

—The county authorities who have conand prescribe

affairs shall fix

in

each voting precinct,

before the day on which the elections are held, such compensation as

they deem reasonable for managers and clerks of election, and
said county authorities shall fail to fix

in

case

and prescribe such compensation,

each manager shall receive $2, and each clerk, not exceeding three at a
precinct, $1 to be paid
thorities:

by the county treasurer on order by county au-

Provided, this section shall not apply to municipal elections.

(Acts 1896,

p. 40.)

—

Cross-references. Return of lists by election managers, see § 34-901. Proceedings in case of contest, see § 34-3211. When suspected ballots may be examined,
see § 34-2802. Returns to be made to Secretary of State, see Const., Art. II, Sec.
VI, Par. I (§ 2-1101). Penalty for violation of this section, see § 34-9908. Larceny
of election returns, see § 26-2617.

—

Editorial Note. Acts 1929, p. 337, is entitled "An Act to authorize the county
commissioners of any county in the State of Georgia of a population of not less
than 63,690 or more than 63,692 according to the State census of 1920 to adopt"

voting machines, etc.; but nowhere within the Act
population mentioned.

itself is

the limitation as to

>

CHAPTER

34-14.

ELECTION BLANKS.
Sec.

Sec.
34_1401.

Blank forms to be furnished
by Governor and ordinary.

34-1402.

Additional blanks to be furnished by the Governor.

34-1401. (86)

Blank forms

—The Governor

34-1403.

Headings and certificates in
tally sheets and lists of voters.

to be furnished

by Governor and

shall furnish the several ordinaries all

ordinary.

blank forms nec-

essary for said elections, which they shall furnish the justices of the

peace at least 10 days before election day, and on failure to do so shall

be

liable to a fine

not exceeding $100.

(Acts 1895,

p. 23.)

—

Cross-references. As to penalties in other elections, see § 34-2101,
of Secretary of State to furnish election blanks, see § 40-601, IT 7.

34-1402. (87) Additional blanks to be furnished

11

5.

Duty

by the Governor.

In addition to the blank forms mentioned in the preceding section, the

Governor

shall furnish to the proper authorities of the several counties,

for all State, presidential, congressional,

blanks, tally sheets and blank

and county

lists for voters.

elections, sufficient

(Acts 1900,

p. 69.)

Headings and certificates in tally sheets and lists of voters.
The tally sheets shall have printed therein proper headings and certificates, and, as far as practicable, the names of the several candidates,
and the blank lists for voters shall have printed therein proper headings
and certificates. (Acts 1900, p. 69.)
34-1403. (88)

—

Elections.

§34-1501

CHAPTER

34-15.

1010

PENALTY FOR MANAGERS' DEFAULT.

Sec.

34-1501.

Penalty where managers make
false returns, etc.

34-1501.

the

Penalty where managers make false returns,

(^8-H

managers or

etc.

—

If

such election shall make a fraudulent return

officers of

thereof, or they or either of them, while so officiating, shall influence or

attempt to influence or persuade any voter not to vote as he designed, or

any undue means to obtain a vote, they shall forfeit for the
offense $100, to be recovered by information, and if the person shall be
a justice of the peace, he shall forfeit his office on proceedings for reshall take

moval.

—

Cross-references. Larceny of, or preventing, election returns, see
Penalty for manager's failure to deliver voters' lists to clerk, etc., see

CHAPTER

34-16.

§
§

26-2617.
34-9909.

EXAMINATION OF ELECTION PAPERS
BY GRAND JURY.

Sec.

34-1601.

Grand jury

to

examine voters'

lists.

—

examine voters' lists. The grand juries
shall examine the lists of voters, and if the name of any voter who was
not entitled to vote is found thereon, they shall present said illegal voter.
If the superintendents shall fail to return, as required, the lists and the

Grand jury

34-1601. (85)

ballots,

to

they shall be presented.

Cross-references.

— Examination of suspected ballots,

for failure of clerks to deliver

CHAPTER

34-17.

of voters to

list

see

§

34-2802. Punishment
§ 34-9910.

grand jury, see

ELECTIONS TO FILL VACANCIES.
Sec.

Sec.
34-1701.

34-1702.

Authority; notice.

34-1701. (90) Authority; notice.

Provisions

of
to elections.

— Elections to

fill

law applicable

vacancies for

mem-

Assembly shall take place under the authority of a
writ of election issued by the Governor to the ordinary of the county
where the vacancy occurs, who must order and publish a day for holding
the same by giving at least 20 days' notice.

bers of the General

Cross-reference.

XIII

— Provisions

of

Constitution, see Const., Art. V, Sec.

I,

Par

(§ 2-2613;.

34-1702. (91) Provisions of

law applicable to

elections.

visions of this law shall apply equally to elections to

and any other special

—

fill

—All

the pro-

such vacancies

elections.

Cross-references. As to other elections, sec § 34-2101, f 4. Vacancy in office
of Governor, how filled, see § 40-102.
Jurisdiction of ordinary to fill vacancies,
see § 23-701, 1 5.
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CHAPTER

VOTERS' FREEDOM FROM ARREST.

34-18.

Sec.

Privileges of an elector.

34-1801.

34-1801. (89) Privileges of an elector.

— No

civil

officer shall

execute

process upon the body of any person qualified to
at elections for members of the General Assembly, while going to, or returning from, or during his stay there, on the day, under the penalty of

any writ or

civil

$500, to be recovered

by

lowed for the journey

to

action.

A

reasonable and

and from the

full

time shall be

Electors shall, in

polls.

all

al-

cases

except treason, felony, larceny, or breach of the peace, be privilej

from arrest during their attendance on elections and
turning from the same. (Act 1799, Cobb, 233.)

re-

— Provisions

Other

malicious, see

PART

going to and

in Constitution, see Const., Art. II, Sec. TIT, Par.
elections, see § 34-2101, H 7.
Arrest of exempt person deemed
105-1004.
Electors privileged from arrest, see § 27-202.

Cross-references.
(§ 2-801).

I

in

§

III.

RULES AND REGULATIONS GOVERNING ALL
ELECTIONS.

CHAPTER

34-19.

IN GENERAL.
Sec.

Sec.

34-1901.

34-1907.

Election supplies, ballots, etc.
Preparation of ballots; to

34-1906.

Chapter effective only on recommendation of two grand

whom

juries.

ballots delivered.

34-1902.

Booths; arrangement; supplies.

34-1908.

Instruction cards.

34-1903.

Primary

elections; ballots;
qualifications of candidates.

34-1909.

Improper voting; disorderly

34-1904.

Ballots in elections other than

34-1910.

34-1905.

primary elections.
Voting; procuring of ballot;
duty of managers; spoiling

Effect of Chapter as to registration laws.

34-1911.
34-1912.

Ordinary's fee.
Preservation of election sup-

34-1913.

Nullification of law.

conduct.

plies.

ballot; assistance in preparing ballot.

34-1901, Chapter effective only on

—
is

recommendation

two grand juries.
This Chapter shall not become or be operative in any county until it
first recommended to be put into force and operation by two consecu-

tive

grand juries

of

such county.

—Penalties
Note. — Acts 1933,

Cross-references.
34-9919.

(Acts 1922,

for violations of this

of

p. 105.)

Chapter, see §§ 34-9911 to

Editorial
p. 131, provides that this section shall not apply to
counties having a population "under the census of 1930." of not less than 19.300
nor more than 19,500 inhabitants, and that this Chapter should go into effect in
such counties on March 23, 1933, without the recommendation of the grand jury.
The Act also provides that all county offices shall be closed on election days and
See note
that at least two polling places shall be provided in the county seat.
following § 34-1302.

34-1902. Booths;

arrangement;

supplies.

—Whenever

any

election,

whether general, special or primary, State, county, municipal, city, town
or village, or any election to determine any matter or question which is
or

may

be referred to the vote of the people of the State, of a county, or

of a city,

town

or village, or

any election

of

any kind or character

is

to

§

1012

Elections.

34-1903

be held, it shall be the duty of the ordinary of each county at the expense
of the county, or in a case of a purely municipal election, at the expense
of the municipality, to provide at each polling- place, a private room or
rooms, a booth or booths, or an enclosure or enclosures, with such compartments therein as may be necessary to accommodate the persons
qualified to vote at such polling places, and shall furnish each compartment with a shelf or table for the convenience of the electors in the prep-

Each booth

compartment

arranged
that it will be impossible for one elector at a shelf or table in one compartment, or anyone else, to see an elector, at a shelf or table in another
compartment in the act of marking- his ballot. Each voting shelf or table
shall be kept supplied with conveniences for marking the ballots.
No
person or persons, other than the voter himself while occupying the
booth or while in the immediate act of voting, shall come within 10 feet
of said booth or booths while said polls are open. This section shall not
apply to any of the officers in charge of holding said election. (Acts
aration of their ballots.

or

shall be so

1922, pp. 97,' 98.)
Cross-reference.
§

— Penalty

for

neglect of duty imposed by this

Chapter,

see

34-9915.

34-1903.

Primary

elections; ballots; qualifications of candidates.

—In

primary elections, it shall be the duty of the county or city executive
committee, or other party authority of the political party holding the
election, to provide official ballots, with the names of all candidates who
have properly qualified in accordance with the rules of such party, printed thereon such names to be arranged upon said ballots in alphabetical
all

;

order as to candidates for the same

office,

numbered
such manner that
Each ballot shall

said ballots to be

consecutively and bound together in blocks or pads in

may

be detached and removed separately.
have attached at the top thereof a sheet which may be easily detached,
with a blank space for the name of the voter, and printed thereon a letter
of the alphabet or some other designation and a number, and the same
designation and number shall be printed on the ballot itself; but a difeach ballot

ferent designation or letter shall be printed on the ballots used at the

various polling places, so that the ballots at no two polling places in the

same county
shall

same designation, and so that all the ballots
be so arranged that the printed designation and number on the stub
shall bear the

and on the ballot

appear on the reverse side of the ballot, so that
the voter, after he has prepared his ballot, may fold the same and after
folding the

shall

manager may examine and compare the number and

nation on the sheet bearing the

name

of the particular voter

posing, inspecting or disclosing the face of the ballot

itself.

desig-

without ex-

On

the bal-

lot shall be printed such words as will enable the voter to express his

choice, such as

"Vote

for one,"

voter or elector shall erase,

"Vote

mark out

whom

for two,"

and the

or cancel the

name

like;

or

and the

names

of

he does not wish to vote. If at
any time, the proper authorities of any political party shall submit to
the members of such party any matter or question to be voted upon, said
authorities shall also have printed on said ballots the necessary language
to guide the voter in the expression of his desire as to any such matter
or question. All candidates for nomination for State and county offices
including members of the General Assembly shall qualify as such canthe candidate or candidates for

Elections.
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£

34-

i

didatcs in accordance with the rules of the party calling the primary,

not later than 30 days previous to the holding of such primary, and the
committee or other party authority of such party shall not fix any other
or different time limit for qualification: Provided, however, that
'

provision shall not apply to special primary elections to

(Acts 1922,

fill

vacanr

p. 98.)

Cross-reference.

—For

general law governing primaries, sec §§ 34-3201 et leq.

34-1904. Ballots in elections other than primary elections.

— In

all elec-

tions other than primary elections held under the auspices of a politi-

be the duty of the ordinary to provide and furnish at
the expense of the county, and in case of purely municipal elections, at
the expense of the municipality, official ballots for all such elections, having printed thereon, in separate columns, the names of the candidates of
each political party, designating- the names of the political party to which
cal party, it shall

they belong, and also the names of any other candidates for the offices
to be rilled at said election and in case of election for President and
;

Vice President of the United States, the names of the candidates for
such offices may be added with the electors and party designation Provided, however, 'it shall not be the duty of said officers to place the names
of any candidates on said official ballots, unless notice of their candidacy
shall be given in the following manner, to wit:
All candidates for national and State offices, or the proper authorities of the political party
nominating them, shall file notice of their candidacy, giving their names
and the offices for which they are candidates, with the Secretary of State,
at least 30 days prior to the regular election, except in cases where a
second primary election is necessary. The names of such candidates shall
be filed with the Secretary of State as soon as possible after the determination of the result of said second primary. All candidates for district and county offices, either by themselves or by the proper authorities of the party nominating them, shall file notice of their candidacy
with the ordinary of the county at least 15 days before the regular election, and all candidates for municipal offices shall file notice of their candidacy, either by themselves or by the proper authorities of the party
nominating them, with the mayor or other chief executive officer of the
:

municipality at least 15 days before the regular election.

any nominee

In the event

any political party prior to
the regular election, at which the name of said nominee is to appear on
the official ballot, said vacancy in nomination shall be filled in such manner as may be determined by the proper authorities of such party. Said
officers shall also have printed on said ballots such language as may be
necessary for the voters to express their desires as to any question or
matter which may be submitted at any such election. In all other particulars said ballots shall be arranged, printed, and prepared for regular
of the resignation or death of

elections as provided in section 34-1903.

of

(Acts 1922,

p. 100.)

34-1905. Voting; procuring of ballot; duty of managers; spoiling bal-

preparing ballot.

— Only

one voter shall be allowed in
a compartment of a room or booth or enclosure at a time, and immedi-

lot; assistance in

upon entering the booth or compartment the voter must procure
a ballot from the managers, immediately prepare, vote the same and re-

ately

§

344906
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be the duty of the managers before handing a ballot to the
voter to ascertain that he is duly registered and qualified under the law
to cast a vote, then write the name of the voter on the sheet of the ticket
tire.

It shall

or ballot, and after the voter has prepared the ballot and before deposit-

ing the

same

in the ballot

box,

it

shall be the

duty of the manager to

by the voter bears the same
letter or designation and the same number as the sheet on which appears
the name of the identical voter, and it shall be unlawful for any manager
or clerk to receive or count any ticket or ballot except in conformity with
these regulations, and any voter attempting to vote any other ticket or
ballot, knowingly or wilfully, shall lose his vote for the election in which
he offers to vote. If a ticket shall be spoiled by a voter it shall be the
see that the ticket attempted to be voted

duty of the managers, before delivering another ticket or ballot to the
voter, to get from the voter the ticket or ballot so spoiled. Any voter
applying to vote who shall state under oath in writing to any of the managers, which said oath may be administered by any of the managers,
that by reason of his inability to read the English language, or by reason of blindness or the loss of the use of his hands or other physical infirmity, he is unable to prepare his ballot, may have the assistance of
any two managers, jointly and not separately, in the preparation of his
ballot. No voter shall at any time take or remove any ticket or ballot

from the polling place. The managers shall preserve these written oaths
or affidavits, and return them with the other election papers to the proper
officials.

(Acts 1922,

p. 101.)

—

Cross-references. Hours election precincts shall remain open in certain counsee note following § 34-1302. Penalty for voting more than once, see § 34-9904.

ties,

34-1906. Election supplies, ballots, etc.

—The

party authorities furnishing to the election managers the ballots provided for in sections 34-1903 and 34-1904 shall provide at least 25 per cent, more ballots
officers or

at each polling place than there are qualified voters registered at said

polling place, and shall also furnish

by law, such as blanks

all

other election supplies required

for lists of voters, tally sheets, etc., at the expense

of the county, municipality, or political

the

same be

party, according to

whether

a regular State or county election, municipal election or

any election official or
party authorized to deliver any ballot or ticket to any person other than
a duly appointed manager or clerk of the election, and it shall be unlawful for any manager or clerk or other election official to deliver any
ballot or ticket to any person other than a qualified voter or elector upon
primary

election,

and

it

shall be unlawful for

applying for one at the proper voting place for the purpose of voting
the same. (Acts 1922, p. 102.)
Cross-reference. Punishment for violation of this section, see § 34-9919.
his

—

34-1907. Preparation of ballots

;

to

whom ballots delivered.— No printer,

publisher or other person engaged to print or prepare election ballots,
shall deliver or furnish a ballot or ballots, or any likeness of the same,

any person other than the officials or party authorities designated in
this Chapter to provide and furnish ballots, or on their written order;
and no person engaged by such printer or publisher or other person to
to

aid or assist in the printing or preparation of said ballots shall retain or

deliver or furnish a ballot or ballots of the likeness or

form

of the

same

Elections.

1015

§ 34-

1

any person other than said officials or party authorities) or on t
written order. Nor shall any person, who having in any mariner procured an official ballot or likeness thereof, furnish, deliver or
the
same to anyone other than one of said officials, said party authorities
or an election manager. (Acts YJ22, p. 102.)
to

Cross-reference.

— Punishment

for violation of this section, sec

—

I

34-9917.

be the duty of the ordinary to
cause to be printed in large type cards of instructions for the guidance
of voters in preparing their ballots; they shall furnish to the sheriff three
of such cards, or more if necessary, in each booth or compartment for
34-1908. Instruction cards.

It shall

the preparation of ballots, and not less than three prominent places else-

where about the outside
(Acts 1922,

of the polling- place

on the day of the

election.

p. 103.)

Cross-reference.

— Punishment

for violation of this section, see

§

34-9919.

—

Improper voting; disorderly conduct. No person without
said voting room, booth or enclosure shall in any manner, either by words
or gestures, attempt to influence or interfere with any voter who is in
said booth, room or enclosure preparing his ballot, nor shall any person
enter or go in any booth, room, or enclosure while another person or
voter is therein; nor shall any person commit any act of disorder or be
guilty of any disorderly conduct in, near or at any of said voting rooms,
34-1909.

booths, or enclosures.
Cross-reference.

(Acts 1922,

—Punishment

for

p. 103.)

violation

of

§§

34-9918,

— Nothing

in this

section,

this

see

34-9919.

34-1910. Effect of Chapter as to registration laws.

Chapter contained shall be construed to alter or change the requirements
of law as to the registration of voters now or hereafter to be enforced
under the laws of this State. (Acts 1922, p. 104.)
Cross-reference.

— Registration laws, see

34-1911. Ordinary's fee.

Chapter 34-1

—The ordinary

et seq.

shall be entitled to the

sum

of

$3 for each election for which he makes the arrangement and performs
the duties imposed by this Chapter out of the county treasury, except in
cases of purely municipal elections, when same shall be paid out of the
treasury of the municipality. (Acts 1922, p. 105.)
34-1912. Preservation of election supplies.

—

be the duty of the
ordinary of each county, after each election, to preserve and secure for
subsequent use for the same purpose all of the partitions, sections and
parts of the private rooms, booths, compartments, or enclosures, and all
materials, apparatus or paraphernalia in connection therewith which it
is

possible or practicable for

as

much

them

as possible the expense of

to preserve

and secure so as to reduce

making provision

Provided, whenever, in any particular county,
regular or primary election

It shall

city,

held in which there

for future elections

town

or village, any

no contest for any
office to be filled at said election and in which each and every candidate
has no opponent, the ordinary of the county shall incur no expense for,
nor provide or furnish any private rooms, booths, or enclosures as provided by section 34-1902, and whenever in any particular county, city,
town or village any primary or regular election is held in which there
is

is

Elections.
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§

1016

no contest for any office to be filled at said election, and in which each
and every candidate has no opponent, neither the party authorities in
c se of a primary, nor the ordinary of the county in case of a regular
election, shall be required to provide tickets or ballots in conformity to
sections 34-1903 and 34-1904, respectively, but shall be required to furnish tickets or ballots only In the simple form heretofore used. (Acts
is

1922, p. 105.)

34-1913. Nullification of law.

been

in

—At

any time

after this

operation in any county for as long" as six years,

law
if

shall

have

two separate

consecutive grand juries of said county shall recommend that its operation shall cease, such law shall be inoperative in said county. (Acts 1922,
p. 106.)

CHAPTER

CAMPAIGN EXPENSES.

34-20.

Sec.

Sec.

34-2001.

Publication
penses.

of

campaign ex-

34-2002.

When

—

campaign expenses. All candidates for
Justices of the Supreme Court, Judges of

34-2C01. (92) Publication of

Governor,
the Court
days from
they shall

candidate shall not be
declared the nominee.

Statehouse officers,
of Appeals, and for United States Senator, shall, within 20
the date of holding the election or primary election at which
be candidates, file with the Comptroller General an itemized

statement, under oath, of

all

campaign expenses incurred by them, show-

money expended

in such campaign, the purposes for
amount of
which it was used, and the source from which it was derived, and shall
at the same time publish said sworn statement in some newspaper of

ing the

general circulation published at the Capital of this State; likewise

all

candidates for Congress or for the State Senate shall, within 20 days
after the holding of the election or primary election at which they shall

be candidates,

file

with the clerk of the superior court of each of the sev-

composing

and senatorial districts, respectively, an itemized statement under oath of all campaign expenses
incurred by them, showing the amount of money expended in such campaign, the purposes for which it was used, and the source from which it
was derived, and shall at the same time publish, in some one or more
newspapers having a general circulation in such district or districts,
said sworn statement; likewise all candidates for judge of the superior
courts, and solicitors general, and members of the General Assembly,
and all county officers, including county and city judges and solicitors
elected by the people, shall, within 20 days from the date of holding said
election or primary election, in the cases of judges and solicitors general,
eral counties

said congressional

with the clerk of the superior court of each of the counties of the
circuit a similar statement under oath as that required of the abovenamed candidates, and shall at the same time publish the same in some
file

newspaper having a general circulation in the
of the county officers, including city judges and
people, they shall

circuit;

and

in the

case

by the
such county

solicitors elected

with the clerk of the superior court of
a similar statement under oath, but said county officers, including city
file

§34-2
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1

1

judges and solicitors elected by the people, shall not be required to p
(Acts 1908, p. 63.)
lish in any paper said expenses.

—

Cross-references. Punishment for violation of this section, see
duct of primary elections, see § 34-3201.

§

34-9920.

Con-

—

When

candidate shall not be declared the nominee. No
person violating- the provisions of the preceding section shall be declared
the nominee of his party. (Acts 1908, pp. 63, 64.)
34-2002. (93)

Cross-reference.

PART

—'Proceedings

in

contested election, see

§

34-2801.

GOVERNOR, CONGRESSMEN, PRESIDENTIAL
ELECTORS, STATEHOUSE OFFICERS, COUNTY
OFFICERS, JUSTICES OF THE PEACE,
IV.

AND CONSTABLES.
CHAPTER 34-21. PROVISIONS APPLICABLE TO ELECTIONS
OF GOVERNOR, CONGRESSMEN, PRESIDENTIAL
ELECTORS, AND STATEHOUSE OFFICERS.
Sec.

34-2101.

Provisions governing elections
of members of General As-

sembly applicable

to certain
elections in certain particu-

lars.

34-2101. (94) Provisions governing elections of

Assembly applicable

members

of General

to certain elections in certain particulars.

Members

— Elec-

United States Senators, electors for President and Vice President, State Treasurer, Comptroller General, and Attorney General, shall be governed by the same rules as those
governing the elections for members of the General Assembly, in the foltions for Governor,

of Congress,

lowing particulars
1.

Oaths to be taken by the voters.

2.

Class of persons to hold the election and the oath to be taken by

them.
3.

Places and the time of day to hold them.

4.

Manner

tions,

and

of conducting

in the

and returning them, including

all

special elec-

duty of the clerks of the superior courts and the grand

juries.
5.

Several penalties attached to the managers or other persons.

6.

Furnishing of blanks by the Governor.

7.

In

all

other respects where applicable, and there

is

not a contrary

provision of law.

—

Cross-references. Qualification of voters, see Const., Art. II. Sec. I (Chapter
Elections to fill vacancies, see § 34-1702. Manner of conducting elections,
see § 34-1303.
Election returns of Statehouse officers, see Chapter 34-22. Crimes
relating to elections, see Chapter 34-99.
Blanks to be furnished by Governor and
ordinary, see § 34-1401. Election of Commissioner of Agriculture, see § 5-102.

2-6).

When

Governor

is

elected, see

§

40-101.

g

34-2201

Elections.

CHAPTER

1018

ELECTION RETURNS FOR STATEHOUSE

34-22.

OFFICERS.
Sec.

Sec.

34-2201.

Returns of elections for Statehouse officers to General
Assembly.

Returns to Secretary of State.

34-2202.

34-2201. Returns of elections for Statehouse officers to General
bly.

— The

urer,

Assem-

returns for every election for Secretary of State, State Treas-

and Comptroller General

shall be sealed

up by the managers sep-

arately from the other returns and directed to the President of the Senate

and Speaker of the House of Representatives, in the same manner and at
the same time that the returns of the election for Governor are made, and
shall be transmitted to the Secretary of State, who shall, without opening
the same, cause the same to be laid before the Senate on the day after the
two Houses shall be organized, and at the same time the returns for
the election for Governor are laid before the Senate, and they shall be
transmitted by the Senate to the House of Representatives. (Acts 1918,
154.)

p.

Cross-reference.
H

— Separate

consolidation of vote for Governor, see

§

34-1303,

10.

34-2202. Returns to Secretary of State.

—The

returns of the elections

commissioned by the
Governor shall be sealed up in a separate package and transmitted to the
Secretary of State, whose duty it shall be to open the returns, consolidate the vote and declare the result and certify to the Governor the
names of persons elected, and the Governor shall issue commissions to
such officers as shall appear from the certificate of the Secretary of State
to have been elected. (Acts 1918, p. 154; 1921, p. 232. 155 Ga. 384 (116
of every other Statehouse officer required to be

S. E. 823).)

CHAPTER

34-23.

MEMBERS OF CONGRESS.
Sec.

Sec.

34-2301.

Congressional

34-2302.

Time

34-2303.

Governor must order election,
when.
Candidates must reside one

34-2304.

districts.

of election.

year in

district, to

be

34-2305.

Governor

34-2306.

In case of
ordered.

34-2307.

Members-elect to apply for
commissions within 30 days;

to count votes, etc.
tie,

new

election

vacancies.

eligi-

ble.

34-2301. (33) Congressional districts.
into 10 congressional districts, in

—The

hereby divided
conformity with the Act of Congress
State

is

United States approved June 18, 1929, decreasing the number of
Congressmen from Georgia to 10, each of said districts being entitled to
elect one Representative to the Congress of the United States. The dis-

of the

tricts shall

be composed of the following counties, respectively:

First District: Bryan, Bulloch, Burke, Candler, Chatham, Effingham,
Emanuel, Evans, Jenkins, Liberty, Long, Mcintosh, Montgomery,
Screven, Tattnall, Toombs, Treutlen, and Wheeler.

Second District: Baker, Brooks, Calhoun, Colquitt, Decatur, Dougherty, Early, Grady, Miller. Mitchell, Seminole, Tift, Thomas, and Worth.

Elections.
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Third District: Ben Hill, Chattahoochee, Clay, Crisp, Dodge, Dooly,
Harris, Houston, Lee, Marion, Macon, Muscogee, Pulaski, Quitman,
Randolph, Schley, Stewart, Sumter, Taylor, Peach, Terrell, Turner,
Webster, and Wilcox.

Fourth District: Butts, Carroll, Clayton, Coweta, Fayette, Heard,
Henry, Lamar, Meriwether, Newton, Pike, Spalding, Talbot, 1 roup,
and Upson.

DeKalb, Fulton, and Rockdale.

Fifth District:

Baldwin, Bibb, Bleckley, Crawford, Glascock, Hancock, Jasper, Jefferson, Jones, Johnson, Laurens, Monroe, Putnam,
Twiggs, Washington, and Wilkinson.
Sixth District:

Seventh District: Bartow, Catoosa, Chattooga, Cobb, Dade, Douglas,
Floyd, Gordon, Haralson, Murray, Paulding, Polk, Walker, and Whitfield.

Eighth District: Atkinson, Appling, Bacon, Berrien, Brantley, Camden, Charlton, Clinch, Coffee, Cook, Echols, Glynn, Irwin, Jeff Davis,
Lanier, Lowndes, Pierce, Telfair, Ware, and Wayne.

Ninth District: Banks, Barrow, Cherokee, Dawson, Fannin, Forsyth,
Gilmer, Gwinnett, Habersham, Hall, Jackson, Lumpkin, Pickens, Rabun, Towns, Stephens, Union, and White.

Tenth

District: Clarke, Columbia, Elbert, Greene, Hart, Lincoln,

Mad-

McDuffie, Morgan, Oconee, Oglethorpe, Richmond, Taliaferro,
Walton, Warren, Wilkes, and Franklin. (Acts 1911, p. 146; 1912, pp. 38,

ison,

41; 1912,

p.

108; 1914,

p. 17; 1917, p.

p.

41; 1917,

p.

23; 1914,

p.

44; 1918,

p.
p.

27; 1914,

p.

29; 1914, p. 33; 1916,

102; 1918,

p.

106; 1919,

p.

68; 1920,

34; 1920, p. 38; 1920, p. 48; 1920, p. 52; 1921, p. 88; 1924, p. 39; 1931,

p. 46.)

—

Cross-references. Election for Congressmen, see Const. U. S., Art. I, Sec.
Par. 1 (§ 1-114); Chapter 34-21. Elections for U. S. Senators, see Const. U.

Amend.

4,

S.,

17 (§ 1-823); Chapter 34-21.

—

Editorial Note. Pursuant to Acts 1929, p. 551, Campbell county was merged
with Fulton county, and pursuant to Acts 1931, p. 527, Milton county was merged
with Fulton. Prior to these mergers Campbell county was in the fifth congressional district and Milton in the ninth.

34-2302. (97)

Time

of

election.

— Members

of the

House

of Repre-

sentatives of the United States Congress shall be elected on
after the first

Monday

in

November

of each

Tuesday

even-numbered year. (Acts

1872, p. 29.)

—

Governor must order election, when. If an extra session of Congress shall be called after expiration of the congressional
term, and before the next regular time for holding such elections, the
Governor shall issue his proclamation ordering an election of such Rep34-2303. (98)

resentatives for such extra session.
34-2304. (99) Candidates
gible.

— Besides

must

reside one year in district, to be

eli-

the qualifications required by the Constitution of the

United States, a residence of one year next preceding the day of election,
in the district for which the candidate offers, shall be necessary to make

him

eligible to election.

—

Cross-reference. Qualification of members of House of Representatives of U.
see Const. U. S., Art. I, Sec. 2, Par. 2 (§ 1-103).

S.,

§

34-2305

Elections.
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—

Within 20 clays after
(100) Governor to count votes, etc.
the election the Governor shall count the votes, and immediately there34-2305.

person having the highest
number of votes, and otherwise qualified, to be duly elected to represent
this State in the House of Representatives of the United States, and for
what period. (Act 1799, Cobb, p. 234.)
after issue his proclamation, declaring the

—

34-2306. (101) In case of tie, new election ordered.
If two or more
persons, equally qualified, shall have the same number of votes, the Gov-

ernor shall issue his proclamation ordering a

than 30 days. (Act 1799, Cobb,

less

(102) Members-elect

new

election, within not

p. 234.)

apply for commissions within 30
days; vacancies. If any person duly elected as aforesaid shall not, within
30 days after the Governor's proclamation, apply for his commission, the
Governor shall order a new election, as prescribed in the preceding section and vacancies for any cause shall be filled in like manner. (Act
1799, Cobb, p. 234.)
34-2307.

to

—

;

—

Cross-references.
Granting of commissions by the Governor, see § 40-203.
ions failing to obtain commissions ineligible for reelection, see § 89-104.

CHAPTER

Per-

UNITED STATES SENATORS.

34-24.

Sec.

Sec.

34-2401.

Time

of election; voters.

34-2402.

How

election

held;

34-2403.
34-2404.

sion.

Time

Vacancy

in office;

or election to

commis-

—There

appointment

fill.

Votes necessary to

elect.

an election for a
Senator to represent the State in the Senate of the United States, which
shall be held on the Tuesday next after the first Monday in November
next preceding the expiration of the term of office of any Senator who
shall have been elected to represent the State in Congress, and said election shall be held by the duly qualified voters entitled to vote for members of the House of Representatives of the General Assembly. (Acts
34-2401.

of election; voters.

shall be

1913, p. 135.)

—

Cross-references. Elections for members of legislature, see $ 34-1302.
Provisions of Federal Constitution, see Const. U. S., Art. I, Sec. 2, Par. 2 (§ 1-114),

and Amend.
34-2402.

17 (§ 1-823).

How

election held; commission.

same places and

held at the

in the

by law
by the Governor, the Secretary

—The

same manner

said election shall be

as are

now

prescribed

for the election of Governor, except the vote shall be canvassed

and the Comptroller General,
who shall declare the result of the election. The Governor shall issue an
appropriate commission to the person declared by the majority of the
said board of canvassers to have been elected. (Acts 1913, p. 135.)
officers

—

Granting of commissions by the Governor, see
must be commissioned under the great seal, see § 89-201.

Cross-references.

What

of State

Vacancy

—

§

40-203.

appointment or election to fill. In every
case where a vacancy shall occur by death, resignation or otherwise, the
Governor shall make temporary appointment of a Senator to serve until
the people fill the vacancy by election as herein prescribed. The Gov34-2403.

in office;

Elections.
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•

§ 34-2

ernor, in the event of a vacancy, shall by proclamation order a

such vacancy upon the date of the next regular
election to be held in the State for the members of Congress. (Acts 1913,

election to be held to

fill

p. 135.)

34-2404. Votes necessary to elect.

the largest

number

— Tn

every case the person receiving

of votes cast at said election shall be declared the

duly elected Senator of the United States for the term afore

aid.

(Acts

1913, p. 135.)

CHAPTER

PRESIDENTIAL ELECTORS.

34-25.

Sec.

Sec.

34-2501.

Time

34-2502.
34-2503.

Meeting of electors.
Proceedings on failure to

34-2504.

or in case of vacancy.
On failure of majority of elec-

34-2505.

of election.

Electors shall choose a presidin S officer, etc.

34-2506.

elect,

Electors to choose a messen&er.

34-2507.

Pay

of electors.

tors to attend, etc.

Time

34-2501. (103)
in

November

in

of election.— On

every fourth year as

Tuesday after the
provided by the Act

first

Monday

of Congress,

there shall be an election for electors of President and Vice President
of the

United States. (Act 1824, Cobb,

p. 235.)

—
Editorial Note. — The Act of Congress, Jan.

Cross-reference. Provisions governing elections of members of General Assembly apply to elections for electors for President and Vice President, see § 34-2101.

"The
19, 1886, provides as follows:
electors of President and Vice President shall be appointed, in each State, on the
Tuesday next after the first Monday in November, in every fourth year succeeding every election of a President and Vice President." (R. S. 131; Jan. 19, 1886,
c. 4, § 3, 24 Stat. 2; U. S. C. A., Title 3, § 1.)
34-2502. (104)

Meeting of

electors.

—On

the 20th day after said elec-

duty of the Governor to consolidate the several returns, and immediately notify those persons of their
election who have received a majority of the votes cast, and to require
their attendance at the capitol on such date as may be fixed by Act of
Congress, to meet at 12 M., and give their votes for President and Vice
President of the United States and all acts and proceedings of said electors and other officers, relating to the electoral votes thereof, shall conform to the Acts 'of Congress in such cases made and provided. (Acts

tion shall have taken place,

it

shall be the

;

1880-1, p. 67; 1888, p. 33.)

—

Editorial Note. The date for the meeting of the electors of each State, for the
purpose of giving their votes, is fixed by Act of Congress. A State law fixing a
date which is in conflict with that set by Congress is not wholly void, but such
conflicting provision must give way.
McPherson vs. Blacker, 146 U. S. 1, 36 L.
Ed. 869, 13 S. Ct. 3. The Act of Congress, May 29, 1928. provides that "The electors of President and Vice President shall meet and give their votes on the first
Wednesday in January next following their appointment at such olace in each
State as the Legislature of such State shall direct."
(May 29, 1928. c. §59, § 1.
45 Stat, 945; U. S. C. A., Title 3, § 5a.)

34-2503. (105) Proceedings

In the event

on

failure to elect, or in case of vacancy.

or a majority of said electors

may

not have received a
majority, the Governor shall communicate the fact to the General Assembly, if in session, and if not, he shall issue his proclamation convening them in time to insure the vote of the State in the electoral college.
The General Assembly shall, by joint ballot, elect as many electors as
all

§

1022

Elections.

34-2504

have not received said majority.
chosen by the people, they may

If a

majority of electors shall have been
the remaining vacancies themselves

fill

communicated to the Governor. If,
when the electors elected by the people, or by the General Assembly, or
some by each, convene at the capitol, any of their number may not be
by

ballot,

which election

shall be

present at the time specified for counting the vote, a majority of the
elected

may

vacancies, which shall be duly communicated to the

all

till

Governor. (Act 1824, Cobb,

On

34-2504. (106)

p. 240.)

failure of majority of electors to attend, etc.

majority of the electors shall

pointed by law, from providential cause, those

journ from day to day for 10 days, and
at the expiration of that time, the

(Act 1824, Cobb,
Cross-reference.
thereunder.

may

ad-

shall

fill

shall,

on 10 days' notice,

the vacancies by election.

p. 241.)

—Time

and place of meeting of

34-2505. (107) Electors
electors,

attend

a majority shall not be present

Governor

who

convene the General Assembly,

if

who do

If a

and place ap-

to attend at the time

fail

—

when assembled

shall

electors, see

choose a presiding

§

34-2502 and note

officer,

etc.

—The

to cast the vote, shall choose a president of

number, and a secretary not of their number; said
secretary shall make a record of their proceedings in a book from the Executive Department kept for that purpose.

their

body from

Cross-reference.

their

—Proceedings

of electors, see

§

34-2502.

34-2506. (108) Electors to choose a messenger.

by a majority

— Such

electors shall

messenger to convey the vote of Georgia to
the Congress of the United States, and shall, in regard to that and all
other matters, proceed according to the Acts of Congress in such cases
elect,

made and

vote, a

provided.

34-2507. (109)

Pay

of electors.

—The pay of electors shall be $50 each

whole time they are required to remain at the capitol on their
mission, and 10 cents for each mile traveled by the nearest practicable
route going to and returning from the capitol the pay of the secretary
shall be $8 per day for every day required in attending the electoral college as secretary thereof; all of which shall be paid either out of the contingent fund or out of any money in the treasury not otherwise appro-

for the

;

priated, in the discretion of the Governor.

CHAPTER

34-26.

Sec.

34-2601.

Laws

34 2002.

Time

applicable.
of

terms of

holding

Election of other county
J

Notice of elections.

34-2605.

Special election where ineligibility declared.

34-2606.

Mariner of holding such elec-

A
, r^
34-2607.

>T

elections;

office.

cers
34-2604.

p. 54.)

COUNTY OFFICERS.

Sec.

34-2603.

(Acts 1882-3,

offi-

<,

'

Newly
,

,

,

elected

az

-

1

official

to

cu

fill

unexpired term of ousted official.

Elections.
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34-2601. (110, 112)

Laws applicable—-Section

34 210]

shall

apply to

elections for sheriffs, clerks of the superior courts^ tax colic
ceivers,

:ax re-

county treasurers, county surveyors, and coroners.

—

Sheriffs, see § 24 2801. Clerk* of superior courts, see 8 24-2701
Tax collectors, see § 92-4701. Tax re<
92-4601.
§
ounty
seq.
e
County surveyors, see § 23-1101 et seq
treasurers, see § 23-1001.
Coroners, see
Ordinaries, see § 24-1702. Justices of the peace, see § 34-2701. Con§ 21-101.
County superintendent of schools, see § 32-1002.
stables, see § 34-2705.

Cross-references.

r

et

34-2602. (Ill, 112)

Time

of holding elections; terms of office.

— All

he elected quadrennially on Tuesday after the first
Monday in November for terms of four years beginning on the first day
of January following the day of election. (Acts 1872, pp. 80, 82; 1894,

county

officers shall

40; 1914,

p.

p. 47.

Const., Art. XI, Sec. II, Par.

— See cross-references
Note.— Elections under this

Cross-reference.
Editorial
years.

I

(§ 2-8301).)

under preceding section.
section are held in Presidential election

34-2603. (113) Election of other county officers.

—The

election of

any

not mentioned in the preceding- section whose duties are entirely
of a county nature, shall be held at the same time, unless otherwise proofficer

vided

for.

34-2604. (114) Notice of elections.

— When

any of the

officers

men-

tioned are to be elected, the ordinary shall give 30 days' notice of the
officers to

be elected and the time of the election, which shall be adverand also in some newspaper pub-

tised at the door of the courthouse,

lished in the county,

if

any.

—

where ineligibility declared. Whenever any
person shall be elected to any county office, including the office of ordinary, and shall qualify therefor by filing the bond and taking the oath
required of him by law, and shall receive his commission as such, and
thereafter shall be declared ineligible to hold such office by the judgment of a court of competent jurisdiction in a proceeding brought for
34-2605. Special election

the purpose of determining his right or eligibility to hold such

office,

be the duty of the officer required by law to call a special election
in the event of a vacancy in such office, and, in the event there is no
provision of law for the calling of such special election, then it shall be
the duty of the clerk of the superior court of the county in which such
office exists, to call a special election for the purpose of electing a successor to fill the remainder of the unexpired term to which such person
so declared ineligible to hold office was elected. (Acts 1933, p. 129.)
it

shall

34-2606.

Manner

of holding such elections.

— All

such special elections

provided
be called and held in the manner
provided by law for the calling and holding of special elections to fill vacancies in such offices. (Acts 1933, p. 129.)
for in section 34-2605 shall

Newly elected official to fill unexpired term of ousted official.
Whenever a special election shall be called and held as provided in this
34-2607.

—

Chapter, the person elected to such office shall be entitled to

fill

such of-

and discharge the duties thereof for the remainder of the term to
which such person so declared ineligible was elected, and any incumbent
or predecessor holding over in any such office shall cease to have any
fice

1024
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34-2701

§

right or authority to hold such office or discharge the duties thereof

when-

ever the person so elected thereto in such special election shall qualify
by filing the bond and taking* the oath required of him by law and shall

have received

CHAPTER

commission.

his

(Acts 1933,

p. 129.)

JUSTICES OF THE PEACE

34-27.

AND CONSTABLES.

Sec.

Sec.

34-2701.

34-2705.

Laws governing elections.
Time of constables' election.

34-2706.

Who

Time and

34-2704.

place of election of
justices of the peace.

34-2702.

Who

superintend

34-2703.

Returns, to

whom

shall
tions.

34-2701.

to preside at constables'
elections.

made.

Time and

(115)

elec-

place of election of justices of the peace.

Justices of the peace shall be elected quadrennially on the

December,

in

first

terms of four years beginning on January

for

by the voters

1

Saturday
following

Provided, they
have resided in the district for 30 days immediately preceding the election, and are otherwise qualified. The election must be held at the place
their election,

of their respective districts

:

of holding justices' courts for the district; of none, then at the election

precinct

no election precinct, then at some place

if

;

named

which 10 days' written notice must be given in the
(Acts 1869, p. 22; 1898, p. 42. Const, Art. XI, Sec. II, Par. I

by the ordinary,
district.

in the district

of

(§2-8301).)
Cross-reference.

— Filling

vacancies, election, qualifications,

etc.,

see

§§

24-406

to 24-408.

Editorial Note.
held in 1900.

—The

34-2702. (116)

first

Who

elections under this section as

shall superintend elections.

amended

—The

in 1898

were

elections shall

be superintended by three freeholders of the district, who shall be appointed by the ordinary of the county, and upon the failure of one or
more of the freeholders appointed to act, the place or places shall be filled

by any other freeholder or freeholders

of the district,

oath required in section 34-1202. (Acts 1900,

who

shall take the

p. 39.)

—

whom

made. The managers shall transmit
one return of said elections to the Governor and another to the clerk of
the superior court of the county, who shall keep the same on file. The
ballots shall be sealed up, and the number of the district marked thereon,
and delivered to such clerk.
34-2703. (117) Returns, to

Laws governing

—The

laws governing the
elections for members of the General Assembly shall govern in the elections for justices of the peace, whenever they may be applied, and are not
inconsistent with this Chapter.
34-2704. (118)

Cross-reference.

34-2705.

(119)

elected at the

the peace.
the

first

— See

Chapter 34-12

Time

of

elections.

et seq.

constables'

election.

same place and by the same

The

— Constables

shall

class of voters as justices of

elections for constables shall be held quadrennially

Saturday

in

December,

for

be

terms of

on
four years beginning on

Electtons.

1025

January

§

following their election. (Acts 1898,

1

Sec. II, Par.

\>.

43.

Corr-.t.,

34-2801

Art. XT,

(§2-8301).)

I

Cross-reference.
Editorial Note.
held in 1900.

— Number,

— The

34-2706. (120)

§

24 801.

amended

elections under this section as

first

Who

election, etc., see

to preside at constables' elections.

elections shall be conducted in the

same manner

Cross-reference.

—Jurisdiction

PART

CHAPTER

1898 were

— Constables'

as those of justices of

the peace, with the exception that the returns shall be

nary of the county. (Acts 1893,

in

made

to the ordi-

p. 30.)

of ordinary, see

§

23-701.

CONTESTED ELECTIONS.

V.

34-28.

IN CASES

WHERE GOVERNOR

COMMISSIONS.
Sec.

Sec.

Proceedings

34-2801.

in

contested elec-

34-2803.

Illegal votes

tions.

When

suspected ballots
be examined.

34-2802.

the election of a person

ings in

all

be proven,

may

34-2801. (121) Proceedings in contested elections.

sion from the

may

etc.

Governor

by the people
is

to

any

office

—In

cases

all

when

requiring a commis-

contested, the following shall be the proceed-

contests arising therefrom:

(Acts 1893,

p. 124.)

—

Cross-references. Other contested elections, see § 34-3001.
Governor commissions what officers, see § 40-203. Election to change county site, proceedings when
contested, see § 23-505 et seq.
1.

Notice to Governor to withhold commission.

—The contestant or his

Governor of an intention to consuch notice the Governor shall withhold the is-

attorney, shall give written notice to the

and upon receipt of
suing of a commission until the contest is decided or until the time hereinafter prescribed shall have elapsed without the riling of such contest.

test,

In

all

cases the Governor shall withhold the issuing of commissions to

persons elected, for five days after said election shall have been held.
2.

Notice to adverse party.

—Such contest shall be begun by giving the

adverse party five days' notice in writing, stating the grounds of contest,
the time and place where the contestant intends to take testimony, and
the judicial officer before

whom

the testimony will be taken

for providential cause or other sufficient reason,

than that named in the notice, qualified to
of such testimony, the cause of such

act,

any other

may

:

Provided,

judicial officer

preside at the taking

change being made

to appear

by the

and to be made a part of the record in said case.
Said notice may be served by the sherifT, his deputy, or any constable of
the county where the contest is pending, who shall be paid by the party
cast in the contest "$2 for service of notice of contest and 50 cents for
affidavit of the contestant

each subpoena served.

§

1026
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34-2801

—

Testimony, how and before whom taken. Any judicial officer of
the county where the testimony is taken may preside, to preserve order,
to swear witnesses, to see that the testimony is fairly and impartially
taken and reduced to writing". Said officers shall have power to subpoena
witnesses and compel their attendance, if in this State, and to issue com3.

missions to take testimony of persons out of this State, and to adjourn

from day

day

to

Provided,

:

all

testimony submitted on the part of the

contestant shall be taken within 30 days from the day of the election con-

The

tested.

contestee shall be allowed 10 days after the closing of the

contestant's tesimony, to submit and take testimony in rebuttal or on

The

cross-grounds of contest.

judicial officer presiding shall be allowed

$2 per day for his services, and the clerk

who

down

takes

the testimony

$2 per day for his services, which, with the cost of service of notice and

subpoenas herein provided

may

for,

be enforced by execution issued by

the judicial officer presiding in said contest against the party cast in the
contest.
Cross-reference.
§

— Officer

presiding over

contest

of

county

site

election,

see

23-509.
4.

Examination

of witnesses.

— Either party may appear by himself or

attorney, or both, and cross-examine the witnesses and have noted and
certified all legal exceptions to the admissibility of

by the opposite party, which exceptions
finally
5.
file

shall

testimony submitted

be passed upon by the court

determining said contest.

Countercharge by contestee and notice thereof.

—The contestee may

cross-grounds of contest, in which case he shall give like notice to the

contestant as

is

required to be given to the contestee, and the testimony

on such cross-grounds of contest shall be taken after the close of contestant's testimony, and within 10 days thereafter, in the same manner as
is

herein prescribed for the taking of testimony for the contestant, and

certified
6.

No

by the presiding

officer as such.

contest after commission has been issued.

— No proceedings shall

be begun to contest an election after the Governor shall have issued the

commission

to the officer elected.

Cross-reference.
7.

— Governor

commissions what

officers, see § 40-203.

Transmission of papers, hearing and decision.

—All papers and

ceedings or copies thereof duly certified by the presiding
to

by the parties

in writing, shall

officer,

be transmitted within

five

pro-

or agreed

days after

the closing of the testimony to the judge of the superior court of the circuit

wherein the contest shall

arise,

who

shall hear

and determine the

same, either in term time or at chambers, after giving reasonable notice
to the parties concerned or their counsel of the time and place of hearing,

and

event the judge of the superior court of said circuit shall be
disqualified to hear the contest, or for any legal cause refuses to hear it,
in the

he shall certify this fact and transmit the papers and proceedings to a
judge of the superior court of an adjoining circuit, qualified to hear said
contest, who shall hear and determine it. (Acts 1898, p. 45.)

—

Cross-references. Judge of another circuit
judge disqualified, another to act, see § 24-2623.

may

preside, see

§

24-2617.

When

8.

§ 34-2803

Elections.
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Copy

Commission, where to

of notice.

issue.

— The contestant shall

send to the Governor a copy of the notice, in writing, required by subsection 2 of this section to be served on the contestee, stating the groil

and place of taking testimony, and the name of the
If no such copy shall be
officer before whom testimony is to be taken.
sent to the Governor within 20 days after the holding of the election, he
shall proceed to issue commission as though no notice of contest had
been received. Should the copy of notice above specified be rej j
within the 20 days, but nothing more, and the time for taking testimony
shall have passed, the party whose election was proposed to be contested may procure, from the officer named in the notice as the one before whom the testimony was to be taken, a certificate showing that the
contestant has taken no steps to prosecute his claim, and that the delay
is not due to any fault on the part of said officer nor to the selection of
any other officer to preside, nor to continuances granted by said officer
of contest, the time

:i

to either party, to be signed

by

said officer before the clerk of superior

court or ordinary of the county,

genuine and the

officer

who was

tical officer

who

shall certify that the signature

signing the same

is

known

to

him

is

to be the iden-

selected to take testimony in the case, and

upon the
the com-

Governor shall proceed to issue
mission as though no notice of contest had ever been sent to him. (Acts
receipt of such certificate the

1898, p. 44.)

— Contesting
Note. —Acts 1929,

Cross-reference.

office

by quo warranto, see

§

64-201.

Editorial
p. 226, provides that the procedure outlined in subdivisions 2, 3, 4, 5, and 7 of the above section, and in §§ 34-2802 and 34-2803 shall
be the procedure to contest nominations in any primary election to any county
office in counties having a population of not less than 6,458 and not more than
6,462 "as determined by the census of the United States of 1920;" that the candidate receiving the highest number of votes shall be the nominee, and that the
judgment of the judge of the superior court declaring the nominee in any such

contest shall be

final.

See note following

is

34-3201.

When

34-2802. (122)
election

§

suspected ballots

may

be examined.

—When

contested on the ground of illegal votes, any of which

claimed, on affidavit, can probably be proved to be illegal

what

ballots, specifying

by

it

an
is

resort to the

be the duty of the clerk of the
superior court to deliver the same, together with the list of voters, to the
person who shall preside at the taking of testimony, who shall examine
ballots,

it

shall

and none other, and have put down, as part of the
testimony, their contents, and all other testimony attacking and defendsaid suspected ballots,

ing their legality. (Acts 1851-2,

p.

84; 1880-1,

p. 95.)

—

Cross-references. Grand jury to examine lists, see § 34-1601. Ballots not to
be examined, see § 34-1303, 11 12. Presiding officer at contest of primary election
may examine, see § 34-3211. Section applicable to contests of county site election,
see

§

23-514.

Penalty for failure of clerk to deliver up ballots, see

may be
and otherwise, may

34-2803. (123) Illegal votes

method aforesaid

proven,

etc.

§

34-9921.

— Illegal votes, by the

be proven by both parties, and

if

such shall be proven on both sides, one shall stand against another, and

he shall be declared elected who has the greatest number of legal votes.
All not proven to be illegal shall be considered legal. (Acts 1S51-2, p. 79.)
Cross-reference.

— Illegal

votes to be rejected, see

§

34-1303,

11

11.

§

Elections.

34-2901

CHAPTER

1028

ELECTIONS OF MEMBERS OF GENERAL
ASSEMBLY.

34-29.

Sec.

Proceedings when seat of a
member of General Assem-

34-2901.

bly

(124) Proceedings

34-2901.

bly

contested.

is

contested.

is

the General

— The

Assembly

when

seat of a

member

of General

proceedings to contest the seat of a

shall be the

same

who

shall

(Acts 1894,

may

or they

of

send the same, imme-

diately after the organization, to the presiding officer of the
lies,

member

as stated in the preceding Chapter

and may be transmitted to the Governor,
the contest

Assem-

House where

be sent direct to such presiding

officer.

p. 41.)

Cross-reference.

— Contest

of primary election, see § 34-3211.

CHAPTER

34-30.

OTHER ELECTIONS.

Sec.

34-3001.

Hearing and determination of
contest by ordinary.

—

Hearing and determination of contest by ordinary.
Whenever any contest shall arise over an election of any constable, municipal officer, or other officers not hereinbefore provided for, the same
shall be filed with, heard and determined by the ordinary of the county
wherein such contest may arise, under the' same rules and regulations
as to the mode of procedure as prescribed in contests where commission
34-3001.

is

(125)

issued by the Governor.

The ordinary

shall be entitled to a fee of $2

per day for each day occupied in hearing said contest, to be taxed as
costs,

which may be enforced by execution against the party cast

contest.

(Acts 1893,

in the

p. 124.)

—

Cross-references. Contests of primary elections, see § 34-3211. When Governor commissions, see § 34-2801. County site elections, see § 23-505 et seq. Contesting right of person to hold office by quo warranto, see § 64-201 et seq.
Editorial Note.

CHAPTER

— See

34-31.

note following

§

34-2801.

ELECTION NOT SET ASIDE FOR FORMAL
DEFECTS, WHEN.

Sec.
34-3101.

Necessity of showing that result

was

affected.

—

showing that result was affected. No
election shall be defeated for noncompliance with the requirements of
the law, if held at the proper time and place by persons qualified to hold
it, unless it is shown that, by such noncompliance, the result is different
from what it would have been had there been proper compliance.
34-3101. (126) Necessity of

Cross-reference.

sembly, see

§

— Manner

34-1303.

of conducting elections for

members

of General As-
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Ele<

PART

to

§

34-32.

Sec.

IN GENERAL.
Sec.

How elections conducted; oath

34-3209.

of managers.

34-3202.

34-3201

PRIMARY ELECTIONS.

VI.

CHAPTER
34-3201.

'i

34-3210.

34-3204.

Where

34-3205.

Oath

34-3206.

Elector's name must
registration list.

34-3207.

Returns of managers,
and controlled.

34-3208.

Official

for holding election.

elector shall vote.

34-3201. (127)

How

when

shall

place of election;
declaration of re-

sult.

Time

of manager,
taken.

Time and
returns;

tification of result.

34-3203.

vided.

may formu-

late additional rules.

Exhibition and locking of ballot box; count of votes; cer-

ballot

Party authorities

to be

34-3211.

Contests.

34-3212.
34-3213.

County unit vote.
Second primary election.

34-3214.

Convention, when held.

be

on

34-3215.

Special primary
fill vacancies.

how

filed

34-3216.

Expenses; payment

be

pro-

34-3217.

Limitations.

34-3218.

Laws

elections

to

of force.

elections conducted; oath of managers.

— Every

primary election held by any political party, organization, or
association, for the purpose of choosing or selecting candidates for office,
or the election of delegates to conventions in this State, shall be presided over and conducted in the manner and form prescribed by the rules
of the political party, organization, or association holding such primary
elections, by managers selected in the manner prescribed by such rules.
Such managers shall, before entering upon the discharge of their duties,
each take and subscribe an oath that he "will fairly, impartially, and honestly conduct the same according to the provisions of the law providing
how primary elections shall be held in this State, and in accordance with
the laws of this State governing regular elections for the offices of this
State." Should one or more of the managers thus appointed to hold such
elections fail to appear on the day of election, the remaining manager or
managers shall appoint others in their stead and administer to them the
oath herein prescribed. The managers shall take the oath before a notary
public or other officer authorized to administer oaths but if no such
officer can be conveniently had, the managers may administer the oath
to each other. The oath, after being made and subscribed, shall be filed
in the office of the clerk of the superior court of the county in which the
primary election shall be held, within five days after an election. (Acts
political

;

1890-1, p. 210.)

—

Cross-references. Elections for members of General Assembly, see § 34-1303.
Filing of registered voters' list, see § 34-404.
Persons entitled to vote, see
Campaign expenses of certain officers, see Chapter 34-20. Manager of
§ 34-404.
primary election violating duty, see § 34-9922. Fraud in managers, see § 34-9924.
Rules and regulations governing all elections, adopted upon recommendation of
grand jury, see Chapter 34-19. Participant in primary must be qualified voter,
see Const., Art. II, Sec. I, Par. VIII (§ 2-608). As to unit system of primary
elections for certain officers, see § 34-3212 et seq.
Editorial Note.—Acts 1907, p. 98 (§ 138, Code of 1910), requires a majority vote
for nomination in municipal primaries in cities having a population of 75.000 or
more, and provides for a second primary for the two candidates receiving the
highest votes in the first primary, where no candidate receives a majority in the
first.
The penalty for violation of that section is provided by Acts 1908, p. 55
(§ 668 P. C, Code of 1910).
Acts 1933, p. 226, provides the dates for holding primaries for city positions in cities of 200,000 or more population. Acts 1933, p. 227,
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§
c 34-3202

,

an Act to regulate primary elections in all municipalities having a population of
more, by providing how such elections shall be conducted, and the returns thereof made, and to provide penalties for the violation thereof, etc.
Acts 1925, p. 205, as amended by Acts 1927, p. 246, provides that candidates for
the General Assembly in counties having within their borders a city or part of a
city of a population of 200.000 or more, and candidates for judges of the superior
courts in judicial circuits having a county of 200,000 or more population, shall,
when qualifying for primary, specify the incumbent whom such candidate desires
to oppose or succeed; and that the candidate receiving a plurality shall be the
nominee.
Acts 1929, p. 227. provides that candidates for the General Assembly, in counties of 25.397 to 25,700 population, shall, when qualifying for a primary, specify
the incumbent whom the candidate desires to oppose or succeed; and that a pluActs 1933, p. 225, makes a similar provision as to counties
rality shall nominate.
having a population of not less than 30,620 and not more than 30,624 "according
Acts 1933,
to the Federal census of 1930;" and prescribes the form of ballot, etc.
p. 232, provides for the time for holding primary elections for county officers in
is

COO. 000 or

counties of 75.000 to 100,000 population.
See note following § 34-2801.

and locking of ballot box; count of votes;
Before any ballots are received at such primary
certification of result.
elections, and immediately before opening the polls, the managers shall
open each ballot box to be used in the election, and shall exhibit the same
publicly, to show that there are no ballots in the box. They shall then
close and lock or seal the box, except the opening to receive the ballots,
and shall not again open the same until the close of the election. They
shall keep a list of voters voting at the election, and shall, before receiving any ballot, administer to the voter an oath, provided the voter's vote
34-3202.

(128) Exhibition

—

duly qualified to vote according to the rules of
the party, and according to the election laws of this State, and that he has
not voted before in such primary election then being held. At the close
of the election the managers shall proceed publicly to count the votes
is

challenged, that he

and declare the

result.

is

They

shall certify the result of the election,

and

with
together with the
and all other papers relating to such primary election, within
the time and in the manner prescribed in this Chapter. (Acts 1890-1,
transmit the certificate

the tally sheet or poll

list,

ballots cast,

p. 210.)

—

Cross-references. Grand jury to examine lists, see § 34-1601. When suspected
may be examined, see § 34-2802. Punishment for violation of duty by
manager of primary election, see § 34-9922.

ballots

34-3203. (129)

Time

for

holding election.

—Whenever

any

political

party shall hold primary elections for nomination of candidates for

office,

such party or its authorities shall cause all candidates for nominations
for Governor, Statehouse officers, members of Congress, United States
Senators, judges of the superior courts, Justices of the Supreme Court,
Judges of the Court of Appeals, solicitors general and members of the
General Assembly to be voted for on one and the same day throughout
the State at such date as may be fixed by the State executive committee
of such party, except where a second primary shall have been called by
the authorities of said party for any particular office on some subsequent
day, through failure to make, for any cause, a valid nomination at the
first primary, or in consequence of a contest:
Provided, that said executive committee shall not fix the date for the said general primary
earlier than 60 days before the date of the general State election in November: Provided further, that this section shall not have the effect of
requiring a primary for judges and solicitors except in their respective
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circuits, or for

members

of the General

*

Assembly except

3

their

in

3207

J

:

tive counties, or for State senators except in their counties, as the au-

thorities of said party

may

Where

34-3204. (130)

authorize or direct. (Acta 1908,

elector shall vote.

p.

— No elector shall

55.)

vote

in

any

such primary election in a militia district other than the one in which he
resides, or, if he resides in a city, in a ward other than the one in which
he resides, if ah election precinct shall be located in such ward. (Acts
1908, pp. 55, 56.)

—

Cross-references. Punishment for violation of this section, see § 34-9923.
Voter's
to be on list, see § 34-801. Voting where county or district transferred, see
34-803. Rights of voter changing his residence, see § 34-804.

name
§

—

manager, when to be taken. No person who
has not first taken the oath prescribed by law for managers of primary
elections shall act as manager, clerk, or assistant or in any way take part
in receiving, counting, or consolidating the votes or results in any such
primary election, and no manager of any primary election shall permit
any person who has not first taken the oath now prescribed by law for
the managers. of primary elections, to act as assistant or clerk or in any

Oath

34-3205. (131)

way

of

take part in receiving, counting, or consolidating the votes or re-

sults in

any such primary

—

of

(Acts 1908, pp. 55, 56.)
manager violating duty, see § 34-9922.

Oath

— No

man-

election.

Cross-references. Punishment of
managers of primary, see § 34-3201.

34-3206. (132) Elector's

name must be on

registration

list.

ager of any such primary election shall receive the ballot of any elector
until he has first ascertained that the name of such elector appears upon
the registration list furnished for such election by the registrars, or filed

by them in the office of the
which the primary election

clerk of the superior court of the county in

be held, and upon the receipt of such
ballot the name of the elector voting shall be checked or marked on said
(Acts 1908, pp. 55, 56.)
list.
shall

—

Cross-references. Manager of primary violating duty, punishment, see § 34-9922.
Grand jury to examine lists, see § 34-1601. Lists of registered voters to be furnished by registrars to election managers, see § 34-701.

34-3207. (133) Returns of managers,

how

returns of the managers, with the tally sheets,

together with
office of

all

filed

and

controlled.

lists of voters,

papers connected with said election, shall be

and

— The

ballots,

filed in

the

the clerk of the superior court of the county in which said elec-

tion shall be held, within four days after the final declaration of the result
thereof.

One

of the lists of the voters

and one

of the registration lists

with names of those checked or marked as voters shall be exhibited by
said clerk to anyone desiring to inspect same, but the other documents
deposited as aforesaid shall be kept unopened and under seal until the

next meeting of the grand jury, to which grand jury one registration
list, one list of voters, and the checked registration list above mentioned
shall be exhibited;

and

if

jury and no contest shall

no action shall be taken thereon by the grand
have been filed within the time prescribed bv

the authorities of said party,

(Acts 1890-1,

all

of said election papers shall be destroyed.

210; 1908, pp. 55, 56.)
Cross-reference. Punishment of manager violating
p.

—

his duty, see

§

34-9922.

Elections.

§ 34-3208

Official ballot shall

34-3208. (134)

ized

the

be provided.

—The persons

author-

rules of the party, organization, or association to hold such

by the

primary election shall provide an
all

1032

names

whereon

official ballot

shall be printed

of the candidates for the various offices hereinbefore

named.

(Acts 190S, pp. 55, 57.)

—

Party authorities may formulate additional rules. The
party authorities shall, in all matters not provided for in this Chapter,
formulate rules and regulations for holding said primary election and
for making returns thereof to the proper party authorities. (Acts 1908,
34-3209. (135)

pp. 55, 57.)

34-3210.

(136)

Time and

place of election; returns; declaration of re-

— Every such

primary election shall be held at the time and place,
and under the regulations prescribed by the rules of the party, organization, or association holding the same, and the return shall be made and
sult.

the result declared as prescribed in this Chapter.

(Acts 1890-1,

p.

210;

1900. p. 40; 1908, p. 55.)
Cross-reference.

—False

returns by managers, see

34-3211. (137) Contests.
illegal votes,

any

proved to be

illegal

of

—When

34-1501.

§

a contest

is

filed

on the ground of

which it is claimed on affidavit can probably be
by resort to the ballots, specifying what ballots, it

duty of the clerk of the superior court to deliver the same,
together with all papers connected with said primary election, to the
person or persons who shall preside at the taking of the testimony in
such contested election, upon demand, who shall examine said suspected
ballots and none other. (Acts 1900, pp. 40, 41.)
shall be the

Cross-reference.
§

— Punishment

of clerk

for

failure

to

deliver

up

ballots,

see

34-9921.

34-3212.

County unit

vote.

—Whenever

any

political party shall

hold

primary elections for nomination of candidates for United States Senator, Governor, Statehouse officers, Justices of the Supreme Court, and
Judges of the Court of Appeals, such party or its authorities shall cause
all candidates for nominations for said offices to be voted for on one and
the same day throughout the State, which is hereby fixed as the second
Wednesday in September of each year in which there is a regular general election.
Candidates for nominations to the above-named offices
who receive, respectively, the highest number of popular votes in any
given county shall be considered to have carried such county, and shall
be entitled to the full vote of such county on the county unit basis, that
is to say, two votes for each representative to which such county is
entitled in the lower House of the General Assembly. If in any county
any two or more candidates shall tie for the highest number of popular
votes received, the county unit vote of such county shall be equally divided between the candidates so tying. All such county unit votes shall
within 10 days after such primary be accurately consolidated by the
chairman and secretary of the State committee of the political party holding such primary, and published in a newspaper published at the capital,
within three days after the completion of the consolidation, certified
under the hands and seals of said chairman and secretary; and the candidates for said offices, respectively,

who

shall receive a majority of all

Elections.
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§

the county unit votes, throughout the entire slate, upon the

34-32

1

basifl ab<

set forth, shall be declared by the State convention of the party holding
such primary, or the permanent chairman thereof, or other party author-

without the necessity of a formal ballot, to be the nominees of
party for the above-named offices, respectively, and it shall be the duty
of the State executive committee elected or appointed at such convention,
or by its authority, or the chairman or secretary thereof, or other authority,

such party, to see to it that the names of all such successful candidates shall be placed upon the tickets or ballots of such party at the
general election following such primary, and such successful candidates
shall be considered, deemed and held as the duly nominated candidates
of such party for the offices named: Provided, that in the event there
ity of

are only

two candidates

for

any particular

office referred to in this sec-

and it shall appear, after the consolidation of all of the county unit
votes throughout the State, that said candidates have received an equal
number of county unit votes, the one who shall have received a majority
of the popular votes shall be declared by the State convention of the
party holding such primary, or the permanent chairman thereof, or other
party authority, without the necessity of a formal ballot, to be the nominee of such party for such office; and it shall be the duty of the State
executive committee elected or appointed at such convention, or by its
authority, or the chairman or secretary thereof, or other authority of
tion,

such party, to see to it that the name of such successful candidate shall
be placed upon the tickets or ballots of such party at the general election following such primary, and such successful candidate shall be considered, deemed and held as the duly nominated candidate of such party
for the office named
Provided, further, that if no convention of such
shall
called
or
held, the declaration of the result shall be made
party
be
in such manner as may be prescribed by the State committee or other
authority of such party. (Acts 1917, pp. 183, 184.)
:

34-3213. Second primary election.

—In the event

such consolidation of all the county unit votes throughout the State, it shall be
made to appear that in the contest for any one or more of said offices,
no candidate has received a majority of all of the county unit votes
throughout the State, upon the basis as above set forth, and it shall further appear that there are more than two candidates for any one or more
of said offices, such political party shall hold a second primary election
throughout the State on the first Wednesday in October following such
first primary election, and in such second primary election only the two
candidates ascertained to have received the highest number of county
unit votes at the first primary election for any particular office shall be
voted for; and the vote shall be consolidated and the result declared
and certified within 10 days after said second primary election, and published in a

newspaper published

that, after

at the Capital within three days after

the completion of such consolidation, certified under the hand and seal

chairman or secretary; and the candidate who shall receive a
majority of the county unit votes throughout the State shall be declared
by the State convention of the party holding such primary, or the permanent chairman thereof, or other party authority, without the neces-

of said

sity of a

formal ballot, to be the nominee of such party for the particular

§

34-3213

Elections.

1034

which he is a candidate and it shall be the duty of the State
executive committee elected or appointed at such convention, or by its
office for

;

authority, ov the chairman or secretary thereof, or other authority of

such party, to see to it that the names of all such successful candidates
shall be placed upon the tickets or ballots of such party at the general
election following such primary, and such successful candidates shall
be considered, deemed and held to be the duly nominated candidates of
such party for the offices named
Provided, that if both candidates for
:

second primary election shall receive an equal number of county unit votes, after the consolidation of all of the county unit
votes of all the counties, said State convention or the permanent chairman thereof, or the secretary thereof, or other authority of such party,
shall declare the candidate receiving the majority of the popular votes
cast the regular nominee of such party for that particular office
Provided, further, that if no convention of such party shall be called or held,
the declaration of the result shall be made in such manner as may be prescribed by the State committee or other authority of such party: Provided, further, that said second primary election shall not affect the nomination of any candidate or candidates for any one of said offices who
shall have received a majority of the county unit votes at the first primary election, and said second primary election shall be held only for the
purpose of deciding contests for offices in which no candidate shall have
received a majority of the county unit votes at the first primary election:
Provided, further, that in the event there shall be more than two candidates in the first primary and any two candidates shall tie in said
first primary for the next or second highest number of county unit votes
received, the candidate who shall receive the highest number of popular votes in said first primary, as between said two candidates so tying,
shall make the contest in said second primary, against the candidate
who shall have received in said first primary the highest number of
county unit votes and in the event any three or more candidates shall
tie in said first primary for the highest number of county unit votes, the
two candidates (among said candidates so tying for the highest number
of county unit votes) who shall have received the highest number of popular votes in said first primary, shall make the contest against each other
in said second primary: Provided, further, that all of the provisions of
this section relative to a second primary, in the event no candidate shall
receive a majority of all of the county unit votes throughout the State,
in the first primary, shall apply only to the offices of United States Senator and Governor; and no second primary shall be necessary to decide
finally the contest for any other office named in section 34-3212; and in
the contest for all of said offices, except United States Senator and Governor, the candidates for such offices who shall receive the highest number of county unit votes, throughout the State, upon the basis above set
forth, shall in like manner be declared the nominees of such party for said
Provided, further, that in the event, after such conoffices, respectively:
solidation, it shall be made to appear that any two or more candidates
for the same office (except in contests for United States Senator and
Governor) shall have received an equal number of county unit votes, the
candidate or candidates who shall receive the highest number of popular
votes throughout the State, shall, in like manner, be declared the nomi-

any

office in said

:

;
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§34-3.

nee or nominees of such party for said office
re p< CtiVely; it being the
intention of this proviso to provide that the majority of the county unit
,

vote shall be the determining factor for the nomination of United

Senator and Governor and that the plurality of the comity unit vote .hall
be the determining- factor for the nomination to all other offices named
(Acts 1917, p. 185.;
in section 34-3212.

when

34-3214. Convention,

— In

each tegular election year in
which a second primary shall be necessary, by reason of a failure of a
candidate or candidates to receive a majority of the county unit votes at
held.

primary election, such party or its authority shall not hold its
convention until after the expiration of 15 days from the date of :-.uch
second primary election. (Acts 1917, p. 188.)
the

first

34-3215. Special primary elections to

— Special

primary
elections to fill vacancies in any of the offices referred to in this law shall
be held on such date as may be fixed by the State executive committee of
such party but the same rules prescribed in this law for determining the
result in general primary elections for the offices named shall govern in
determining the result of any special primary election; and a second primary election shall be held within 15 days after the date of such first primary election, in the event no candidate receives a majority of all of the
county unit votes throughout the State; and the same duties and obligations are hereby imposed upon the chairman, secretary, convention or
other party authorities in the case of such special primary elections as
are in this law imposed upon them in the case of general primary elecProvided, that if no convention of such party shall be called or
tions
held, to follow a special primary election, the declaration of the result
shall be made in such manner as may be prescribed by the State committee or other authority of such party. (Acts 1917, p. 188.)
fill

vacancies.

;

:

34-3216. Expenses; payment.
elections shall be paid
held.

(Acts 1917,

by the

—The

political

expense of holding such primary
party which causes the same to be

p. 189.)

—Nothing

law shall be construed to provide or require any definite unit of election for candidates for nomina34-3217. Limitations.

tions for

general,

in this

members of Congress, judges of the superior
members of the General Assembly and county

courts, solicitors

and this
be construed to require a primary for any of the last-named
officials, except in their respective districts, circuits or counties, as proProvided, however, that primaries for nomination of
vided by law
members of Congress, judges of the superior courts, solicitors general
and members of the General Assembly shall be held on the date named in

law

officers;

shall not

:

section 34-3212 for primaries for United States Senator, Governor, State-

house

officers, Justices of

(Acts 1917,

Appeals.
34-3218.
of voters

who
and who

son

Laws

and
is
is

the

Supreme Court and Judges

of the

Court of

p. 189.)

of force.

— All

the laws in reference to the qualification

their registration shall apply to said elections,

and no pernot a duly qualified and registered voter according to law
not also duly qualified in accordance with the rules and reg-

§34-3301

Elections.
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ulations of the party holding the same, shall be entitled to vote at
such primary election. (Acts 1917, p. 189.)

any

Cross-reference.— Registration of voters, see Chapter 34-1 et seq.

PART VII.
CHAPTER

VOTING BY MAIL.

IN GENERAL.

34-33.

Sec.

Sec.

Right to vote by mail; notice

34-3301.

34-3309.

by voter.

to registrars

lots, etc., to registrars.

34-3302.

Application for ballot.

34-3303.

Opening envelope containing
blank ballot; marking bal-

34-3311.

Signing

34-3304.

in presence of
or officer of
or

consul

Navy.

34-3312.

Registrar's duty on receiving
application.
Certificate and

34-3313.

Army

34-3305.

34-3310.

return.

lot;

34-3306.

Certificate of registration, etc.

34-3307.

Opening envelope from

34-3308.

Voucher signed by applicant

etc.;

when

by mail;

in

regular

ballot

box

34-3214.

34-3315.

velopes.
Liberal construction of election laws.

regis-

receiving ballot.

voter,

entry by registrar, etc.
Delivery of box with ballots,
etc., to election managers.
Opening box. Deposit of bal-

without examination.
Return of envelopes, etc., to
regular box.
Rejected en-

secrecy.

34-3301. Right to vote

Un-

used ballots.
Ballots for primary elections;
forms and stubs.
Deposit of returned ballot;

lots

coupon.

trar,

Ordinary to furnish blank bal-

notice to registrars

by

voter.

—Any

required by his regular business and habitual duties to be

absent from the city or county, ward or district in which he is regisProvided, that he shall give notice
tered, may vote by registered mail
in writing of such intention to the registrars of his county, not less than
30 days nor more than 60 days prior to the primary or general election
(Acts 1924, p. 186.)
in which he may desire to participate.
:

34-3302. Application for ballot.

— Said

voter shall by registered mail

forward to the registrars of the county of his residence a letter of application for a ballot,
rect

amount

ballot,

and

and

shall enclose therewith postage, or the cor-

necessary for the return to him of a blank
instructions as to marking the said ballot and its proper

in legal tender,

full

return to the said registrars. (Acts 1924, p. 186.)

Opening envelope containing blank

marking ballot; reUpon receipt of the registered letter, forwarded by the registrars,
turn.
as is hereinafter provided, the applicant shall open the sealed envelope
marked "ballot within" in the presence of the postmaster or his assistant, and shall then and there mark and refold the ballot without assistance and without making known the manner of marking the same. He
shall then and there place the ballot within the envelope in the presence
of the postmaster or his assistant, who shall witness the same in writ34-3303.

ballot;

—

ing, as hereinafter provided; or, in case of the refusal of said

may be
deeds. The

and his assistant to witness the same,
son qualified under the law to attest

pon hereinafter described

it

postmaster

witnessed by any perenvelope with the cou-

shall be enclosed within the envelope directed

Elections.

1037

and the registration date
that of the coupon enclosed. (Acts 1924, p.

to the registrars,

§

same

of

shall be the

34-3306

same as

187.)

Army or Navy.
directed
consulate, an
been
to
the
United
States
If the letter shall have
elector receiving his ballot shall conform to all the requirements of section 34-3303, except that he shall sign and seal the ballot in the presence
of the American consul or his assistant, preserving all the secrecy of the
ballot, as provided in section 34-3303, and it shall be forwarded by the
consulate within two days after receipt of same. In the Army and Xavy
the commanding officer or a commissioned officer duly delegated by him
shall witness and register the return envelope by first mail leaving said
command or ship, provided all the requirements of section 34-3302 shall
have been complied with. (Acts 1924, p. 187.)
34-3304. Signing in presence of consul or officer of

34-3305. Registrar's

—

duty on receiving application.

Certificate

and

coupon. The registrar, upon receipt of the application for ballot, shall
satisfy himself that the applicant is duly qualified to vote in the county

which said application is made, and shall enroll the name and adif found eligible, in a book to be provided for the
purpose, and make out the certificate and coupon attached, as hereinafter
provided, and forward same to the applicant by registered mail, general
delivery (cost of same having been forwarded as hereinbefore provided),
and also shall enclose in said letter:

for

dress of the applicant,

An

(a)

envelope containing the folded ballot, sealed and marked

"ballot within."
(b) An' envelope, for resealing the

marked

ballot,

form

of

which

is

hereinafter provided, and called "voucher."

A
A

(c)

properly addressed envelope for the return of said ballot.

manner of
marking the ballot, in order that the same may be counted, and the manner of preparing and returning the same, which printed slip shall be provided by the ordinary or executive committee. (Acts 1924, p. 187.)
(d)

printed

slip,

giving

full

instructions regarding the

34-3306. Certificate of registration, etc.
shall be printed,

This

is

—The

certificate of registration

and worded as follows:

to certify that

is

a quali-

(ward)
voter of the

fied

(district)

of

(city)

County, State of Georgia, and entitled
to vote in the election to be held on
19....

Application for ballot received
19.

.

.

.,

,

from

(post office) and mailed to

(post office) as requested on

,

19....

A

copy of

this certificate is filed

No

with the

letter of application.

(Signed)
Registrar.

(Detach the coupon below and return.)
(Acts 1924,

p. 188.)

§
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Opening envelope from

1038

registrar,

etc.;

marked

plicant shall open the sealed envelope

secrecy.

—The

ap-

"ballot within" in the

presence of the postmaster or his assistant, who shall register the same
in return.
The voter shall mark and refold the ballot without assistance

manner

which

has been marked, shall
seal and sign the voucher, the postmaster or assistant signing as witness to said voucher.

and

shall not disclose the

The postmaster

in

it

out the following blank, detach the coupon from the certificate, and place it within the return envelope containing the sealed ballot:
or his assistant shall

fill

Name

Color

Age

Height
Color of eyes
Birthplace given by voter

Color of hair
Weight (estimated)

Occupation
State and county where voter claimed to have last voted
county
State.

To

my

knowledge, the above information is correct and
the applicant has complied with the requirements of the law as above
provided.
I have no knowledge whatever of the marking, erasures or
the best of

intent of the ballot enclosed.

(Signed)

(Post

office

Postmaster.

stamp.)

(or other person designated in section 34-3303.)

In the

Army and Navy

a

commissioned

officer,

commanding

officer,

or

commissioned representative, shall sign the foregoing in lieu of the postmaster. In territory without the jurisdiction of the United States the
consular officer shall sign the certificate.

(Acts 1924,

—

Voucher signed by applicant receiving ballot. The voucher
on the back of the return envelope containing the marked bal-

34-3308.
shall be
lot,

and

This

p. 188.)

shall be as follows:

was received by me

as per
County,
State of Georgia.
The envelope marked "ballot within" was opened by
me in the presence of
postmaster,
consul or commissioned officer, of
marked
while in the office, without assistance or knowledge on the part of any
one as to manner in which same was prepared, and then and there sealed
as provided by law.
(Signed)
Teste:

my

is

to certify that the enclosed ballot

application to the Registrars of

'

,

Date
Postmaster (or other person designated
(Acts 1924,

p.

,

19

in section 34-3303.)

189.)

34-3309. Ordinary to furnish blank ballots, etc., to registrars.

—

Un-

used ballots. It shall be the duty of the ordinary of each county, at the
expense of said county, to furnish the registrars of said county with a
sufficient number of blank ballots, each properly sealed in an envelope
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marked

"ballot within,"

and take

§ 34-3

Within

their receipt for same.

five

days subsequent to the election, the registrars shall return to the ordinary
all unused ballots in their original sealed envelopes and a list of the vot(Acts
ers who have been furnished ballots as provided in this Chapter.
1924, p. 189.)

34-3310. Ballots for primary elections; forms and stubs.

mary

elections,

it

shall be the

duty of the county or city

— In

all

pri-

executive com-

mittee, or other party authority of the political party holding the pri-

mary election, to provide official ballots for all such
names of the candidates who have properly qualified,

elections, with the

accordance with
the rules of such party, printed thereon. All ballots furnished by the
ordinary to the registrars under the provisions of this Chapter shall be
printed and prepared in pads with a series number different from that
used in the election for voters who vote in person, and with the words
"Absent Voter's Ballot" written thereon at the top of said pad or pads;
in

and each ballot shall be arranged so as to show the same series letter,
and each ballot numbered consecutively, and with a stub for each ballot
containing the series letter and number of ballot, which can be detached
from the ballot, conforming thereto, and the ballot shall show the same
(Acts 1924, p. 190.)
series letter and number as appears on the stub.

by

34-3311. Deposit of returned ballot; entry

registrar, etc.

—Upon the

from the voter, the registrars shall, opposite the name of the voter in the book heretofore mentioned, write in ink
,"
the words "Deposited in sealed box by me on
19 ....
and then add his own signature, and shall deposit the envelope containing the ballot, unopened, in the sealed box to be provided for this purThe coupose, and there it shall remain until the day of the election.
pons enclosed with the return ballots shall be filed with the letter of apreceipt of the return ballot

:

plication.

,

The

return envelope shall

of the ballot deposted therein.

34-3312. Delivery of

box with

show

(Acts 1924,

the series letter ana!

number

p. 190.)

ballots, etc., to election

managers.

— On

the day of the election the registrars shall deliver the

box containing
application and return

the sealed ballots, together with the letters of
coupons attached, with a list of the same in triplicate, sealed, to the
managers of the election, at the ward or district in which the ballots are
to be cast, and shall take receipt for said box and sealed papers.
The
registrars shall also deliver to the managers the pad or pads with stubs
showing series letters and numbers of ballots furnished, and no ballot
shall be counted unless the series letter and number on the stub shall
correspond with the series letter and number on the ballot contained in
the envelope returned by the absent voter.
(Acts 1924, p. 191.)

Opening box. Deposit of ballots in regular ballot box withexamination.
At the close of the regular balloting the box shall be
out
opened by the managers of the election, and the ballots deposited in the
As each envelope shall be removed from
regular ballot box, as follows
34-3313.

—

:

the box, the

name

were voting

in person.

of the voter shall be called

and checked as

if

the voter

found entitled to cast his vote, the envelope
shall then, but not until then, be opened, and the ballot deposited in the
(Acts 1924, p. 191.)
regular box without examining or unfolding it.
If

§
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34-3314. Return

velopes.

— When

of

all

envelopes,

etc.,

1040
regular

to

Rejected en-

box.

the ballots shall have been accounted for and either

voted or rejected, the empty envelopes that previously contained the
sealed ballots shall be returned to the original box together with the
led package of letters of applications and coupons, and the rejected
envelopes, if any, on which, or on a paper attached thereto, shall be
plainly written the cause of rejection, signed by a majority of the man-

The box

thereupon be resealed and not opened
within 90 days except by order of court. (Acts 1924, p. 191.)
agers of election.

shall

34-3315. Liberal construction of election laws.

—The

laws

election

with respect to this Chapter, so that
(Acts 1924, p. 192.)
be given its provisions.

shall be liberally construed

force

and

may

effect

POLITICAL MASS MEETINGS AND
CONVENTIONS.

part vm.

CHAPTER

34-34.

IN GENERAL.
Sec.

Sec.

34-3401.

Participants in political mass
meetings or conventions.

34-3402.

Place of holding mass meetings or conventions; notice.

—

mass meetings or conventions. No
participate or be allowed to participate in any manner in
mass meeting, convention or any other kind of meeting

34-3401. Participants in political

person shall

any

full

political

held for the purpose of electing or nominating officers or delegates to

any other kind

mass meeting
or convention unless such person at the time is a duly registered and
qualified voter of the county or district where such meeting is held.

any county,

(Acts 1925,

district, State or

of political

p. 321.)

34-3402. Place of holding

mass meetings or conventions;

—All

notice.

meetings, mass meetings, county and district conventions of any political party held in this State shall be held in the county courthouse of the
county wherein held, and the day and hour of such meeting or convention shall be posted at the courthouse door 10 days prior to the date

therein

named

for holding such

meeting or convention. (Acts 1925,

p. 321.)

PART XXX.
CHAPTER

34-99.

Sec.
34-9901.

34-9903.

IN GENERAL.
Sec.

Violations

of

registration

laws.
34-9902.

CRIMES.

Duty

of tax collector
clerk as to voters' oath.

and

books

or

Falsifying
lists.

voters'

34.9904.

Voting more than once,

34 -" 05

Fal se

'

oath " nde
th
y
u
charged
soldiers
and
ors law

<f

'

34-9906.

*

Illegal voting

by a minor.

etc.

di

^

sail-
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Ele<
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'

n

Sec.

34-9908.

Buying- or selling votes, ami
voting illegally; competency
of witnesses.
List of voters, violation of

34-9909.

Failure of

34-9910.

Clerk failing to return voters'

34-9911.

grand jury.
Violation of Chapter 34-19 by
managers, clerks, and other

34-9907.

duty by
voters'

clerk.

Failure

34-9921.

Contested

Manager

34-9923.

Vote

34-9913.

Interfering

34-9914.

Illegal

soliciting

managers

by

mary
34-9924.

officials.

by

with

ballots
of elections.

by

information

offi-

Neglect of duty

34-9916.

Illegal inspection of ballots or

in general.

other election papers.

Preparation

34-9917.

34-9926.
34-9927.

of

election

Improper influencing

34-9918.

Violation

34-9919.

of
to 34-1909.

34-9928.
34-9929.

bal-

near

Any

person

election law.

man-

34-9931.
34-9932.

Political

mass

conventions,

shall sign his

in

Voting more than once at
primary election.
Voting by mail; fraud.
Attempt to vote by mail by

law relating

sections 34-1902

who

clerks oi sucourts violating pri-

ager of primary election.
False oath, etc., by voter at
primary election.
Buying or selling votes at
primary election.
Party participating a compe-

34-9901. (660 P. C.) Violations of registration
1.

ele-

signing name of another.
Public official violating law
relating to voting by mail.

of vot-

ing. Disorderly conduct
or at voting room.

primary

tent witness.

34-9930.

lots.

of

Fraud or corruption

cials.

34-9915.

name

or

meetings

or

violation

of

to.

laws.—

mark

to the oath in the

permanent qualification or voters' book as prescribed by law, and who
not in fact qualified as stated in the oath

Who

to

Managers and
perior

34-9925.

officers.

34-9912.

.lerk

el''

violating duty.'

to

list

statements of

file

deliver ballots.

to deliver

to clerk, etc.

to

campaign expenses.

34-9922.

manager

list

34 9920.

;

is

or

mark in said voters' book more
than once unless required to reregister by the registrars or
3. Who shall in like manner sign any assumed or fictitious name in
2.

shall sign his

name

or his

;

said voters' book; or
4.

Who

mark

in

any other person to sign his name or his
said voters' book more than once unless such person shall have
shall aid or abet

been required to reregister; or
5.

Who

fictitious
6.

name

Who

any other person
said voters' book; or

shall aid or abet
in

to sign

any assumed or

shall deposit or aid or abet another to deposit a ballot at

any name other than his own, as appears on the
voters prescribed by law; or

election in
istered
7.

Who

any

of reg-

without having signed the oath provided by the tax
said voters' book, unless his name shall have been entered
of legal voters as provided by law,

shall vote

collector in

on the

list

lists

Shall be guilty of a misdemeanor.

(Acts 1894, pp. 121, 122.)

—

Cross-references. Registration of voters, see Chapter 34-1 et seq.
corporation contributing to election campaign funds, see § 22-9902.

34-9902. (661 P. C.)

Duty

Penalty for

and clerk as to voters' oath.
Any tax collector or his clerk who shall permit any person to sign the
voters' book or any separate printed oath unless such person shall have
actually made the oath before him thereon contained, as prohibited by
section 34-109, shall be guilty of a misdemeanor.
(Acts 1908, p. 58.)

—

of tax collector

34-9903

§
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34-9903. (662 P. C.) Falsifying voters' books or
clerk,

lector,

lists.

—Any

tax col-

who shall falsify the voters' book pretaken therefrom, and any county registrar who

or other person

scribed by law, or

lists

be punished by confinement in the penitentiary for not less than one nor more than five years,
and shall be forever afterwards prohibited from holding any office in this
State. (Acts 1894, p. 122.)
shall falsity the lists of registered voters, shall

Cross-reference.

—List

of registered voters, see

Chapter

34-4.

—

Voting more than once, etc. Any person who
shall vote more than once at any election which may be held in any
county, or vote out of the county in which he may usually reside, for
members of the legislature, or for county officers, unless authorized by
law, shall be punished by imprisonment and labor in the penitentiary
(Cobb, 819.)
for not less than one year nor more than two years.
34-9904. (663 P. C.)

34-9905. False oath under the discharged soldiers'

Any

who

person

shall

and

knowingly and wilfully subscribe a

sailors' law.

—

false oath un-

der the provisions of section 34-502, relating to applications by persons

discharged from the United States

Army

or

Navy

to have their

names

placed on the "Discharged Soldiers' and Sailors' List," shall be guilty
of a felony

and on conviction

punished by confinement

shall be

penitentiary for not less than three nor

more than 10

years.

in the

(Acts 1920,

p. 146.)

34-9906. (664 P. C.) Illegal voting

by a minor.

age of 21 years, and above the age of

who

misdemeanor.

election, shall be guilty of a
p.

14,

—Any person under the

shall vote illegally at

(Cobb, 819.

any

Acts 1865-6,

233.)

34-9907. (665 P.

competency
1.

Buy

C.)

Buying or

of witnesses.

or

sell,

—

If

or offer to

selling votes,

and voting

illegally;

any person shall:

buy or

sell,

a vote, or shall be in any

way

buying or selling, or contribute money or any other thing
of value for the purpose of buying a vote at any election in this State,
or in any county thereof; or
concerned

in

(Cobb, 819.
2.

If

in this

Acts 1880-1,

p.'

129; 1906, p. 46.)

any person shall vote at any such election who has not resided
State one year next preceding such election; or

(Acts 1878-9,

p. 157.)

Who

has not resided six months next preceding said election in the
county in which he has voted; or
3.

(Acts 1878-9,
4.

of

Who

p.

157.)

has not paid

all poll

taxes which he has had an opportunity

paying agreeably to law; or
(Acts 1878-9,

p. 157.

Const., Art. II, Sec.

I,

Par. Ill (§ 2-603).)

Who

has been convicted in any court of competent jurisdiction of
treason against the State, of embezzlement of public funds, malpractice
5.

in office, bribery, or larceny, or

any crime involving moral turpitude,
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§

punishable by the laws of tin's State with imprisonment
tiary, unless he shall have been pardoned,
(Acts 1878-9,

He
On

34-9912

in the peniten-

p. 157.)

shall be guilty of a

misdemeanor.

the trial of any person for offending against this section, any other

person

who may have

same

participated in any violation of the provision:-, of

competent witness and be compelled to give evidence
and nothing then said by such witness shall, at any time, be received
or given in evidence against him in any prosecution, except on an indictment for perjury in any matter to which he may have testified. All the
the

shall be a

provisions of this section shall be applicable, so far as the same

may

be,

primary elections. The hiring of workers qualified to vote in said
election or primary before or on the day of election, for the purpose of
canvassing for or influencing votes in behalf of any candidate, or the
being hired for said purpose, shall be a misdemeanor. (Acts 1906, p. 46.)
to all

—

Cross-references. Conviction of certain crimes as disqualifying- voter, see
Qualifications of voters, see Const., Art. II, Sec. I (Chapter 2-6;.
Illegal voting at municipal election, see § 69-9901.
§ .2-701.

34-9908. (82; 657 P. C.) List of voters, violation of duty
If the clerk of the

by clerk.—

superior court shall violate, or permit another to vio-

keep unopened and unaltered
the envelope containing the ballots for 60 days, and if there shall be no
contest, to destroy the ballots without examining same, or permitting
others to do so, he and the other persons offending shall be guilty of a
misdemeanor. (Acts 1859, p. 32.)
late section 34-1303, requiring the clerk to

34-9909. (83; 658 P. C.) Failure of
clerk, etc.

manager

to deliver voters'

—Any manager of an election who shall

fail to

list

deliver the

to
list

of voters and accompanying documents to the clerk of the superior court,
as required by law, within three days from the day of election, or who
shall fail to discharge any other duty required of him, shall be guilty of
a misdemeanor. Any manager of election failing to discharge any duty
required of him by law, shall be liable to a like penalty.

—Penalty

Cross-references.
vote, see § 34-1501.

Manner

for false return or for undue influence
of conducting elections, see § 34-1303.

34-9910. (82; 659 P. C.) Clerk failing to return voters'
jury.

—Any

clerk of the superior court

who

list

to

obtain

to

grand

shall fail to deliver the list

grand jury on the first day of the next term of the superior court, as required by section 34-1303, fl 12, shall be guilty of a misdemeanor.

of voters to the

Cross-reference.

— Examination

of lists

by grand

juries, see

§

34-1601.

by managers, clerks, and other
or other officer, knowingly and wilfully

34-9911. Violation of Chapter 34-19

—Any

manager, clerk
aiding, assisting, permitting, procuring or being otherwise concerned in
any violation of any part of the provisions of Chapter 34-19 shall be
(Acts 1922, p. 103.)
guilty of a misdemeanor.
officers.

Vote
engaged

34-9912.
officer,

for or solicit

by

—Any

manager, clerk or other
in any election of any kind or character, who shall ask
the vote or votes of any voter or elector, in any such elecsoliciting

officials.

Elections.
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(Acts 1922,

any
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of the candidates, shall be guilty of a

msidemeanor.

p. 103.)'

—

with ballots by managers of elections. Any
manager who may be called in by any voter or elector to assist such
voter or elector in the preparation of his ballot, as provided in section
34-1905, and who shall prepare or cause to be prepared the ticket or
ballot of such voter or elector in any way or manner different from his
desire, instruction or direction as given to such manager by the voter
(Acts 1922, p. 104.)
or the elector, shall be guilty of a misdemeanor.
34-9913. Interfering

34-9914. Illegal information
officer,

who

engaged or

by

officiating in

officials.

any election

make known

shall give out, tell,

—Any manager, clerk or other
of

any kind or character,

or furnish, during the progress of

any other time, except when making official returns or when required by legal process, any data, memorandum or other
information, concerning which voter or voters have voted, concerning
which voter or voters have not voted, concerning for whom any voter
or voters have voted, concerning for whom any voter or voters have
not voted, or concerning how many votes have been polled for any candidate, shall be guilty of a misdemeanor. (Acts 1922, p. 104.)
any such election or

at

—Any

manager, clerk, or officer
or other person upon whom a duty is imposed by Chapter 34-19, relating
to elections, who intentionally and wilfully neglects or fails to perform
the same, where no violation is specifically denned, shall be guilty of a
misdemeanor. (Acts 1922, p. 104.)
34-9915. Neglect of duty, in general.

34-9916. Illegal inspection of ballots or other election papers.

whose custody

clerk or other officer into

ballots

and other election pa-

who shall look into or inspect the same for the purpose of ascertaining how any elector voted, or who shall give out, tell,
make known or permit any data, memorandum, or other information
pers

may

—Any

be placed

concerning for whom any elector voted or against whom any elector
voted, except when required by legal process, shall be guilty of a misdemeanor. (Acts 1922, p. 106.)
34-9917. Preparation of election ballots.

or wilfully violates

any of the provisions

—Any person who knowingly
of section 34-1907, relating to

the preparation of election ballots, shall be guilty of a misdemeanor.

(Acts 1922,

p. 102.)

Improper influencing of voting.

Disorderly conduct near or
Any person who violates any of the provisions of secat voting room.
tion 34-1909, relating to disorderly conduct in, near, or at any voting
34-9918.

—

room, improper influencing of voters, and entering a booth while another
person is therein, shall be guilty of a misdemeanor. (Acts 1922, p. 103.)
34-9919. Violation of sections 34-1902 to 34-1909.

—Any

person

who

votes or attempts to vote, knowingly or wilfully, in violation of the provisions of sections 34-1902 to 34-1909 at any election, or who shall oth-

erwise violate any of the provisions of said sections, shall be guilty of a
misdemeanor. (Acts 1922, p. 103.)
Cross-references.

duty by election

— Illegal

officials,

voting

see

§

at

nrimary

34-9915.

election, see

§

34-9928.

Neglect of

Elections.
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§

34-9928

;

34-9920. (671 P. C.) Failure to

statements of campaign expenses.

file

—Whoever shall violate any of the provisions
ing the
-

filing-

of statements of

misdemeanor. (Acts 1908,

of section 34-2001, requir-

campaign expenses,

shall be guilty of a

p. 63.)

34-9921. (122; 674 P. C.) Contested elections, clerk to deliver ballots.

—Any clerk
lots of

who by law

of the superior court,

an election,

who

is

entrusted with the bal-

when

shall fail or refuse to deliver such ballots

they are required as evidence in a contested election case and are legally
demanded of him, shall be guilty of a misdemeanor. (Acts 1880-1, p. 95;
1900, pp. 40, 41.)
Cross-reference.

— When

Manager

34-9922. (667 P. C.)

Any manager

may

suspected ballots

of

be examined, see

§

34-2802.

primary election violating duty.

primary election, who shall be guilty of wilfully violating any of the duties and obligations devolving upon him as such
manager, shall be punished as for a misdemeanor. (Acts 1890-1, p. 211.)
of a

Cross-reference.

— Primary

elections generally, see Chapter 34-32.

Managers and
law. Any manager

34-9923. (668 P. C.)

primary election

—

the superior court,

who

misdemeanor. (Acts 1900,

tion.

primary election or clerk

of a

p.

primary elections,

shall be guilty of a

40; 1908, pp. 55, 57.)

Fraud or corruption

in

manager

—Any manager of a primary election, who shall

or corruption in the
for a

misdemeanor.

Cross-reference.

of

shall violate the provisions of sections 34-3204

to 34-3209 or 34-3211, relating to

34-9924. (669 P. C.)

clerks of superior courts violating

of

primary

elec-

be guilty of fraud

management

of an election, shall be punished as

(Acts 1890-1,

p. 211.)

— Primary

elections generally, see Chapter 34-32.

by voter

primary election.
Any voter at a primary election, who shall, if challenged, swear falsely in
taking the prescribed oath, or shall personate another and take the oath
in his name in order to vote, shall be guilty of perjury, and shall be pun34-9925. (670 P. C.) False oath, etc.,

ished as for perjury.
Cross-reference.

— Punishment

34-9926. (675 P. C.)

Any

person

(Acts 1890-1,

who

shall

at

p. 211.)

for perjury, see

§

26-4002.

Buying or selling votes at primary
either buy or sell, or offer to buy or

election.
sell,

or be

any way concerned in buying or selling, or contribute money for the
purpose of buying a vote in any primary election, whether the election
shall be for nominees for State, county, municipal, or Federal office,
shall be guilty of a misdemeanor.
(Acts 1904, p. 97; 1905, p. 111.)
in

—

34-9927. (676 P. C.) Party participating a

competent witness. In
case of a prosecution under the preceding section, any person participating in a violation of the provisions of the same shall be both competent and compellable to testify, except where he himself is on trial, as
is

provided in prosecutions for violation of gaming laws. (Acts 1904,

p. 97.)

Cross-reference.

—Witnesses

in prosecutions for

34-9928. (673 P. C.) Voting

Any

person

who

gambling, see

more than once

shall vote at a

at

§

26-6407.

primary

election.

primary election more than once or at

_J34-Oojo

Elections.

more than one polling

1046

place, shall be guilty of a

misdemeanor.

(Acts

1890-1, p. 211;)
Cross-reference.

— Primary

34-9929. Voting

elections generally, see Chapter 34-32.

by mail;

— Any

person attempting to aid or
abet fraud in connection with any vote cast, or to be cast, or attempted
to be cast, under the provisions of Chapter 34-33, regulating voting by
mail, shall be guilty of a misdemeanor.
(Acts 1924, p. 191.)
34-9930.

person

shall

—

by mail by signing name of another. Any
attempt to vote by mail under the provisions of Chap-

Attempt

who

fraud.

to vote

by fraudulently signing the name of a regularly qualified voter
be guilty of a misdemeanor. (Acts 1924, p. 191.)

ter 34-33

shall

—

law relating to voting by mail. Any
who shall knowingly violate any of the provisions of
relating to voting by mail, and shall thereby aid in any

34-9931. Public official violating

public official

Chapter 34-33,

way

the illegal casting or attempting to cast a vote, or

who

shall con-

nive to nullify any provision of said Chapter, shall be guilty of a mis-

demeanor.

(Acts 1924,

p. 192.)

mass meetings or conventions, violation of law reAny person wilfully violating any provision of Chapter 34-34,
political mass meetings and conventions, shall, upon convic-

34-9932. Political
lating to.

—

relating to
tion,

be punished as for a misdemeanor. (Acts 1925,

ELECTION OF REMEDIES:

See Title

3,

p. 321.)

Actions,

Chapter

3-6;

Title 37, Equity, Chapter 37-5.

ELECTRICAL COMPANIES,
Title 26,

Crimes and Punishment, Chapter

ELECTROCUTION:
27-25.

interfering

See

Title

27,

with

property

of:

See

26-38.

Criminal

Procedure,

Chapter
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See Title

23, Counties,

Milledgeville State Hospital Training School for Nurses:
sions, Businesses, and Trades, § 84-1017 et seq.
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See, also, Title 88, Public Health; Title 99, Social Welfare.

CHAPTER

35-1.

BOARD OF CONTROL.
Sec.

Sec.
35-102.

Creation and establishment.
Membership; appointment.

35-103.

Terms

35-101.

35-104.
35-105.
*r m/r
35-106.

35-108.

from

meetings, when.

of office.

35-109.

Visits

Vacancies. Chairman.
Secretary; his duties;
and bond.

35-110.

Per diem; mileage; dealings
with institutions prohibited

t>

11,,.
a

Powers and

a

*•

r

salary,

„

P1

„

35-111.
a

r?

to

institutions;

reports.

Payments

treasury;
to
adBond of
to Board.
£
member receiving
& funds.

vances

duties of Board:
and regulations.
Meetings; duty to attend.
.

•

,

'

rules

35-107.

Office vacated for absence

•

,

.

—

and establishment. There is hereby created and established a department of State Government to be known as Board of
Control of Eleemosynary Institutions. (Acts 1931, pp. 7, 15.)
35-101. Creation

—

Membership; appointment. The Board shall be composed of
eleven members appointed by the Governor and confirmed bv the Senate, one from the State at large and one from each congressional disThe Governor shall be ex officio a member of said Board. (Acts
trict.
35-102.

1931, pp.

35-103.

7,

15.)

Terms

of office.

—The

term of

office for the

10

members

first

appointed from the several congressional districts shall be as follows
two shall be appointed for a term ending July 1, 1933, four for a term
ending July 1, 1935, and four for a term ending July 1, 1937, and their
successors shall be appointed for

full

terms of six years.

The member

Eleemosynary Institutions.

35-104

§

from the State
(Acts 1931, pp.

at large shall

1048

serve at the pleasure of the Governor.

7, 15.)

Cross-reference.

— Congressional

districts, see § 34-2301.

—

Chairman. In case of the death or resignation
of any member of the Board, the Governor shall fill the unexpired term
The Board
by appointment, subject to confirmation by the Senate.
(Acts 1931, pp. 7, 16.)
shall elect one of their members as chairman.
35-104. Vacancies.

35-105. Secretary; his duties, salary,

point a secretary, not a

member

and bond.

thereof,

who

— Said

Board

shall ap-

shall devote his entire

time to the work of the Board; hold office at its pleasure; be provided
with an office in the State capitol receive a salary to be fixed by the
Board, but which shall not exceed $5,000 per annum and give bond for
the faithful performance of his duties and the faithful accounting for
;

;

moneys coming

all

into his

hands as such secretary,

under such terms and conditions as
(Acts 1931, pp. 7, 16.)

may

in

such amount and

be prescribed by said Board.

—

Powers and duties of Board; rules and regulations. The
Board shall establish such rules and regulations for their own direction
as they may deem proper, and may fix the terms of office of their chairman, vice chairman and secretary. The Board is vested with all the
powers, privileges, and rights heretofore vested in former boards here35-1C6.

tofore in control of the several institutions hereby

and

made subordinate

to

charged with all the duties, obligations, and responsibilities incumbent upon and/or pertaining to such former boards. (Acts 1931,

it,

pp.

is

7, 16.)

—

Editorial Note. The Reorganization Act of 1931 (Acts 1931, pp. 7, 15), creating
the Board of Control, vested such Board with the powers, duties and functions of
the several boards formerly in control of the following institutions: Milledgeville
State Hospital, Georgia Training School for Mental Defectives, State Tuberculosis Sanatorium at Alto, Academy for the Blind, School for the Deaf, Confederate Soldiers Home of Georgia, Training School for Boys, and Training School
for Girls. The Board of Public Welfare was also abolished and its powers, duties
and functions transferred to the Board of Control. The sections of this Act providing for these changes (sections 36 to 44-A) have not been codified, but effect
has been given to the provisions thereof.

The law

relating to the

two training schools

and that relating to the public welfare

tutions,

is found in Title 77, Penal Instiin Title 99, Social Welfare.

In the cases of the Academy for the Blind and the School for the Deaf, not
only were the boards of trustees abolished, but also the boards of visitors (Acts
1931, pp. 7, 18, §§ 39 and 40). The corporate franchise of the board of trustees of
the Academy for the Blind was revoked and its property vested in the State. The
office of treasurer of the board of trustees of the School for the Deaf was specifically abolished and the secretary of the Board of Control vested with the duties
of such office, consistent with the provisions of the Reorganization Act (Acts
1931, pp.

The

7,

18j.

of treasurer of the board of trustees of the Confederate Soldiers
abolished by § 38 of the Reorganization Act and the secretary of the
Board of Control, under its direction and control, vested with such treasurer's
office

Home was
duties.

As

to disposition of other provisions of the Reorganization Act, see note preI of Title 40, Executive Department.

ceeding Part

—

bers of

duty to attend. It shall be the duty of the memthe Board to attend its meetings and take part in its delibera-

tions.

(Acts 1931, pp.

35-107. Meetings;

Cross-reference.

which member

is

7,

16.)

—Attendance

at

meeting as ground for continuance of case

party or counsel, see

§

81-1403.

in

Eleemosynary Institutions.
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35-108. Office vacated for absence

§ 35-111

from meetings, when.-- The

office of

any member of the Board shall be vacated if he shall neglect to furnish
a good and satisfactory cause in writing to the Board for absence from
two consecutive meetings of the Board. If any member for any ca
meetings of the Board, without valid
excuse or leave' of absence from said Board or the chairman or vice
chairman thereof, his office shall be declared vacant by the Board, and
shall fail to attend three successive

the secretary shall in either event notify the Governor of a vacancy in

the Board, and the Governor shall

(Acts 1931, pp.

fill

same

as

heretofore provided.

7, 17.)

35-109. Visits to institutions; reports.

two

tees of not less than

of its

—The

members,

shall

Board, through commit-

make

at least one annual

and inspection of each of the institutions hereby made subordinate
and report their findings and conclusions to the Board in writing.

visit to

to

it,

(Acts 1931, pp.

7, 18.)

Per diem; mileage; dealings with institutions prohibited.
The members of the Board shall each receive the sum of $7 for each day
of actual attendance at the meetings of the Board or on tours of inspection, in lieu of their personal expenses incurred thereby, and shall receive mileage to and from the place of meeting or place of visits and in35-110.

by the nearest practical route
from their respective homes such expenses and mileage to be paid by
the State Treasurer out of the funds of the State, by executive warrant,
on presentation of vouchers by the members of the Board approved by
the chairman and signed by the secretary. The members of the Board
shall receive no emoluments or compensation for their services as such
members. No member of said Board shall directly or indirectly sell to
(Acts
or buy from any institution under its control or supervision.
spections of the respective institutions,
;

1931, pp. 7, 17.)

35-111.

Payments

receiving funds.

to treasury; advances to Board.

—All

moneys received by
The State Treasurer

the State treasury.

unexpended appropriation

to

said

said
is

Bond

of

member

Board must be paid

into

hereby directed, out of any

Board, upon requisition by

it,

re-

ceived on or before the 15th of each month, to advance to the Board

such sums as said Board
tions subordinate to
shall be in

it

may

specify as needed for the several institu-

for the succeeding

month, which requisitions

accordance with and upon such form as

may

be established

by the State Auditor. All said sums to be paid to said Board shall be
paid by the Treasurer of the State to such official of said Board as may
be designated by the Board, for use of the Board under the law, which
said official shall give
ified to

do business

for the faithful

good and solvent bond

in this State,

in a surety

company

qual-

payable to the Governor, conditioned

performance of his duties and faithful accounting for

all

funds in anywise coming into his hands for the use and/or benefit of
said Board. (Acts 1931, pp.

7, 19.)

535-2
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CHAPTER

35-2.

MILLEDGEVILLE STATE HOSPITAL.

c

Sec.

35 201.

35-202.

Authority of Board of Control.
Patients,
how admitted and

35-220.

To whom marshal

35 203.

35-204.

35-205.
;

5-206.

35-207.

witnesses.

of Control may make
and change rules and regula-

35-221.

tions.

35-222.

Board

Harmless lunatics discharged.
Offices to be separate.

o5-210.

Itemized accounts of steward

35-211.

and treasurer.
Annual reports of Board.

Classification of inmates.

Harmless

Resident pay patients;

examinations

of

1.

may

Pay

Pauper patients; how admitted.

35.233.

How pauper

35-235.

patients

be classified,

patients

sup-

Pauperism ceasing, patients

re-

Discharged

paupers

must

be

clad, etc.

Tr&1

of

kmacy may be

manded,

examina-

How

35-238.

Temporary

trial

rfe _

etc.

35-237.

may

be demanded.

disposition

of

pa-

tients.

duty

35-239.

and

35-240.

appointment

duty.

trol

how

35-231.

35 _ 236<

of office, salary, and
of assistant physician.

35-201.

Nonresident pay patients;

35-232.

35-234.

examinations for
open to

competitive
tions suspended.

Marshal;

Exemplification of proceedings
must be certified.

quired to pay.

When

35-219.

ad-

ported.

examinations for assistant physician conducted.

Term

how

admitted.

How

35-218.

into

35-228.

35-230.

assistant physicians
women; notice.

35-217.

divided

Georgia inmates preferred.

-

Physicians for Hospital; exami-

Competitive

Hospital to be
apartments.

when.

Applicants must be citizens of
Georgia.

applicants,
35-215.

,

35-227.

35-229.

Estimates of amount of money
required; use of appropria-

Subsequent

idiots rejected,

,

.

35-226.

nations; elections.
35-214.

TT

mitted.

tions.

35-213.

35-223.

Officers designated.

Treasurer's bond.

Duties of superintendent.

35.224.
„ r -_ r
35-225.

Copies of rules and regulations
furnished to ordinaries.

35-209.

Hospital;

Superintendent of
qualifications.

Hospital free, to whom: addiHonal food etc., for pay patients; tunds ot patients.

35-20S.

35-212.

turn

shall

oy er offenders; prosecutions;

discharged.

v
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Absentees for 12 months must
be recommitted in form.
Insane criminals, how dealt
with.

Board

(1573) Authority of

of

Control.— The Board of Con-

has authority

To

prescribe

all

and regulations for the management

rules

of the

Milledgeville State Hospital not conflicting with the law.
2.

To

appoint annually

the ofheers, point out their duties, and fix

all

their salaries.
3.

To

create such other offices, and select the incumbents,

judgment such
4.

is

To remove from

office,

cause to be prosecuted any

any inmate of said

when

the incumbents

fail

to discharge well

any immoral or unfaithful conduct, and

officer,

or other person,

institution, or use

violence than the occasion

To

in their

necessary to an efficient administration.

their duties, or are guilty of

5.

if

may

who

shall assault

toward such any other or greater

require.

hold in trust for said hospital any grant or devise of land, or

bequest or donation of

money

or other property, for the general use of

the institution, or the particular use defined.
6.

To

visit

and inspect the institution as provided

in section 35-109.

1

Eleemosynary Institutions.
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7.

To

bring suit in

its

name

any claims the institution may have,

for

whether arising upon contract or

§ 35- 204

tort.

(Act 1850, Cobb, pp. 732, 733. Acts 1929, p. 324; 1931, pp. 7,
Cross-references. Compensation of members of Board of Control, see

—

Unlawful contracts by

officers

of

supported

institutions

18, 19.)

8 35-110.
funds, see

by State

§§ 89-904, 89-9915.

Editorial Note.

—See

note under

§

35-106.

how

35-202. (1574, 1595) Patients,

admitted and discharged.

— Luna-

and demented inebriates may become inmates of
the hospital and shall be admitted to, and discharged from, the Hospital
under such rules and regulations as the Board of Control shall pretics, epileptics, idiots,

(Acts 1877,

scribe.

Cross-reference.
see § 26-4512.

p.

— Penalty

Board
The Board

35-203. (1575)

regulations.

—

113; 1929,

p. 324.)

for aiding escape

of Control

from Milledgeville State Hospital,

may make and change

of Control shall prescribe rules

and

rules

and regulations

and from time to time, as experience may
demonstrate to be necessary, alter and change the same, which rules
and regulations, when thus established, shall be executed and carried
into effect by the superintendent and other officers of said Hospital.

for the purposes, aforesaid,

(Acts 1877,

p.

113; 1929, p. 324; 1931, pp.

Cross-reference.

— Employees

exempt from road

35-204. (1576) Hospital free, to

patients; funds of patients.

7,

—The

whom;

19.)
duty, see

§

95-401.

additional food,

etc., for

Hospital shall be free to

all

pay

resident

who may

be lunatics, idiots, epileptics or demented inebriates,
and who are paupers. These, when admitted, shall receive free the
same food, raiment and medical and other attention as shall be provided for inmates generally; and all resident citizens of the above decitizens,

scription

whose

estate shall not exceed the

sum

of $3,000 or be suffi-

them may be admitted upon the payment of such
reasonable sum for board and keep as may be prescribed by the Board of
Control of Eleemosynary Institutions
Provided, however, that no

cient to provide for

:

paralytics, epileptics, imbeciles, idiots,

drug or alcoholic addicts, or per-

sons suffering from tubercular, venereal or other contagious diseases,
whether paupers or not, who are harmless and inoffensive in spirit, and

who,

if

unconfined, would reasonably involve no danger to the

life

or

limb of those with whom they would be associated, shall be committed
or admitted to said Hospital
Provided further, that the family or
friends of any inmate may furnish extra or additional food or other
comforts, at their own expense, under such rules and regulations as said
:

Board may prescribe
Provided further, that any funds belonging to
any inmate of said Hospital where there has been no guardian appointed
for such inmate, shall be turned over to the Board of Control and
used toward the board and clothing and other expense of such inmate,
and in the event any such inmate shall be discharged as being cured,
any balance remaining in the hands of said Board shall be turned over
:

to such inmate.

PP.

(Acts 1877,

p.

113; 1918, p. 163; 1929,

p.

324; 1931,

7, 19.)

—

Appointment of
Cross-references. Who may become inmates, see § 35-202.
guardian for insane persons, see § 49-601 et seq. Expenses of conveying insane
persons to Hospital, see § 49-613.

Eleemosynary Institutions.

35-205

§

1052

Copies of rules and regulations furnished to ordinaries.
As soon as regulations shall have been made by the Board for the
reception of patients, it shall be the duty of the Board to cause copies
of said rules and regulations to be furnished to the different ordinaries.
35-205.

(,1577)

—

(Acts 1857,

p.

113; 1931, pp.

7, 19.)

—

(1578) Harmless lunatics discharged. The Board of Control
may, upon the certifying thereunto by the medical officer of the institution, discharge or remand to the county authorities whose duty it is
made by law to provide for the paupers of the county from which he
or she was sent, any patient in said Hospital, whose condition is such
that no probability exists of his or her restoration to full reason and
sanity by medical ministrations thereto, and who is regarded harmless
and inoffensive in spirit, and whose return to social life would reasonably
involve no danger to the life of those with whom he or she would be as35-206.

(Acts 1874,

sociated.

Cross-reference.

p. 91

—When

;

1884-5, p. 61

;

1929, p. 324; 1931, pp. 7, 19.)

harmless idiots to be rejected, see

35-207. (1579) Officers designated.

—The

§

35-224.

officers of the Hospital, ap-

pointed by the Board, shall be a superintendent, assistant physicians,
a treasurer, a steward, assistant steward, and matron, whose salaries
be paid quarterly out of the annual appropriations.

shall

Cobb,

p. 732.

Acts 1929,

p. 324; 1931, pp.

35-208. (1580) Ofnces to be separate.

(Acts 1873,

7, 19.)

—The

offices of treasurer

and

and no two offices pertaining to
government shall be held by the same person.

steward shall be separate and
said institution or its

(Act 1850,

distinct,

p. 60.)

35-209. (1581) Treasurer's bond.

security in the

sum

of $40,000.

—The

treasurer shall give bond and

(Acts 1878-9,

87; 1882-3, p. 68; 1900,

p.

P. 44.)

—

accounts of steward and treasurer. The
steward and treasurer, or either of them, shall present to the Governor,
with each quarterly application for funds from the treasury, an exact
itemized account of his expenditures for the preceding quarter, accompanied with a duplicate voucher for the sums disbursed by him for the
said preceding quarter. (Acts 1873, p. 58.)
35-210. (1582) Itemized

Cross-reference.

35-211.

— Budget,

(1583)

which

preparation and submission

Annual reports

of Board.

—At

of,

see

§

40-401 et seq.

the close of each fiscal

on the first day of September, the Board of
Control shall make to the Governor, to be by him laid before the General Assembly, in connection with his biennial message, a full report of
the condition of the Hospital in all its departments, embracing the
amount of each kind of provisions, drugs, clothing, and bedding purchased, of whom purchased, price paid, and aggregate cost; number of
persons received, discharged, and who have died; dates of reception,
discharge, and death male and female, pauper and pay patients, and
partial pay, if any; and also whether payment was made in clothing, proyear,

shall terminate

;

visions, or currency.

1931, pp.

p.

30; 1903, pp. 25, 26; 1929, p. 324;

7, 19.)

Cross-references.
official

(Acts 1893,

and

— Reports

to State Librarian, see

fiscal years, see § 89-902.

§

101-217.

Coincidence of
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35-212. (1584) Estimates of

—The

Board

amount

of

money

jj

35-215

required; use of appro-

an exact estimate of the
amount of money required for the support of the Hospital, in such form
and manner and at such times as required by law, pursuant to the provisions of section 40-402; and they shall set forth, under separate and

priations.

of Control shall prepare

distinct heads, a division, to wit:

subsistence, clothing, fuel, and trans-

portation, salaries, wages, medical supplies, ordinary repairs, and special

improvements, and the several amounts required for each of said departments of expenditures; and- appropriations made by the General Assembly on the basis of such estimate, or so much thereof as may be necessary, shall be used only for the division of expense for which it is estimated, and no portion estimated for any department of expenditure shall
be diverted to or used for any other department of expenditure. (Acts
1873, p. 59; 1929, p. 324; 1931, extra. Sess., pp. 94, 95; 1931, pp.

7, 19.)

35-213. (1585) Physicians for Hospital; examinations; elections.

— No

person shall be elected a physician of the Hospital until after he shall
have been rigidly and thoroughly examined by the Board of Control

and found to be well qualified to discharge the duties of the office. The
Board shall select three competent physicians and rec[uire all applicants
for election to the position of superintendent and assistant physicians to
appear before said commission and stand their examination, and the examination papers shall be returned to the Board of Control, with such
recommendations as said board of physicians may make. If the examination shall be satisfactory, the Board of Control shall commission said
applicants, who shall hold their respective offices two years, subject to
removal by the Board. All questions, with the answers made by each
applicant in the presence of the board of physicians, shall be filed in the
archives of the Hospital for future reference. The examining board of
physicians shall be paid such sum as said Board may allow out of the
contingent fund of the Hospital.

(Acts 1890-1,

p.

232; 1929,

p.

The

election shall be held biennially.

324; 1931, pp.

7, 19.)

—

Editorial Note.' Prior to Acts 1931, pp. 7, 15, creating the Board of Control,
one of the three physicians mentioned above was required to be the chairman of
the board of trustees. See Chapter 35-1 and note following § 35-106.

35-214. (1586) Subsequent examination of applicants.

amination shall not be required of those
ined and elected.

Those

officers

who have

who have

—A

second ex-

already been exam-

served continuously for a

period of 10 years shall not be required to stand the examinations provided for.
(Acts 1890-1, p. 232.)
35-215. (1587) Competitive examinations for assistant physicians open

to

women;

notice.

—In the event of a vacancy

in the corps of assistant

physicians at the Hospital by death, removal, or resignation, it shall be
the duty of the Board of Control to give 30 days' notice, in two of the
leading public newspapers of this State, of such vacancy, that a written
competitive examination will be held on a day and at a place to be

named

in said notice, for the

petitive examination will be

whether

women

or men.

purpose of filling such vacancy. Such comopen to all physicians in good standing.

Such notice

shall gdve the

term of

office

and
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(Acts 1897,

salary attached to said office.
PP. I I
Cross-reference.

— Privileges

of

women,

see

§

p.
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110; 1929,

p.

324; 1931,

79-207.

How

examinations for assistant physician conducted.
The competitive examination provided for in the preceding section
shall be conducted by a board of physicians in pursuance of the requirements of section 35-213, and the applicant who, other necessary qualifications being considered, shall make the highest general average in such
competitive examination, whether woman or man, shall be employed to
(Acts 1897, p. 110.)
fill such vacancy.
35-216.

(1588)

—

—

When

competitive examinations suspended. As it is
the purpose to have at least one woman physician as assistant physician
35-217.

(1589)

duty of the Board of Control, in the event
that a woman physician shall be employed in pursuance of the requirements of the foregoing section to fill the first vacancy that may occur in
the corps of assistant physicians aforesaid, to suspend the competitive examinations provided for but should a man be employed, the next vacancy shall be open, through written competitive examination, to men
and women physicians alike. (Acts 1897, pp. 110, 111 1929, p. 324; 1931,
at the hospital,

it

shall be the

;

;

pp.

7, 19.)

Cross-reference.

35-218.

— Privileges
Term

(1590)

— The term of

of

women,

see

of office, salary,

§

79-207.

and duty

of assistant physician.

such assistant physician shall be two years, unless
sooner removed for cause. The salary shall be the same as that which
attached to the position at the time the vacancy occurred. In the event
a woman physician shall be employed to fill such vacancy, the Board of
Control shall assign her to duty in the line of her profession. (Acts 1897,
office of

pp. 110, 111; 1931, pp.

35-219.
trol shall

7, 19.)

(1591) Marshal; appointment and duty.

appoint a marshal, whose duty

it

—The

shall be to

Board of Conarrest any person

upon the premises of said institution, guilty of disorderly conduct; or who shall use any obscene, profane, or vulgar language or who shall play at any game of cards or any game of chance
for money or other thing of value or who shall sell any malt beer, wine,
or other alcoholic liquors; or who shall.be found within or upon the
premises in a state of intoxication or who shall trespass upon the premor persons found

;

;

;

ises or lands of said Hospital after due notice has been given. (Acts 1889,
p.

162; 1929, p. 324; 1931, pp.
35-220.

(1592)

tions; witnesses.

7,

19.)

To whom marshal shall turn over offenders; prosecuThe said marshal is authorized to turn over to the

—

municipal authorities of the city of Milledgeville any person or persons
arrested who may commit offenses that shall come within the jurisdiction
of said municipal authorities

(and authority

hereby conferred upon
the municipal authorities of the city of Milledgeville to try and to punish
such offenders), and to the authorities of Baldwin county any person or
persons arrested who commit offenses that shall come within the juris*
diction exercised by said county authorities, to be dealt with as the law
directs in each case.

All witnesses shall be

is

summoned by

said marshal,
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§35

on process issued by the mayor
authorities of Baldwin county:

of Millcdgevilh-, or

the preceding- section shall not

foe

penses of said Hospital.
35-221.

by the ptoptt U

Provided, the provisions of

so construed as to increase the ex-

(Acts 1889,

p.

162; 1929,

p.

324.;

(1593) Superintendent of Hospital; qualifications.

(Act 1850, Cobb,

— The

who

cipal officer of said Hospital shall be the superintendent,
skillful physician.

til

prin-

shall b

p. 732.)

35-222. (1594) Duties of superintendent.

—

It shall

be the duty of the

superintendent
1.

To

reside constantly on the premises, and devote his professional

services exclusively to the use of the Plospital, for

which purpose he

shall

be furnished with a suitable residence.
2.

To

take charge of and exercise control, subject to the Board of

Control, over every department of the institution, and have control over
resident officers, attendants, and servants employed therein.

all

3.

To

discharge

all

duties in

any way connected with the restoration

to health or sanity of the inmates.

To make an

annual report to the Board of Control, on the first day
of October, of all the affairs of the institution under his supervision, and
to account for all his expenditures on vouchers in the same form as those
which are made in accounting for disbursements in the commissary department of the United States. (Act 1850, Cobb, p. 732. Acts 1865-6,
4.

p.

24; 1929,

p.

324; 1931, pp.

7, 19.)

—

Cross-references. Private hospitals and sanitariums subject to inspection bysuperintendent of Milledgeville State Hospital, see § 88-1004. Contracts by officer
Duty of superinof institution supported by State funds, see §§ 89-904, 89-9915.
tendent to report list of employees to ordinary or commissioners of roads and
revenues, see § 95-401.

35-223. (1596) Classification of inmates.

—The

inmates shall be

di-

vided into the following classes

Pay

or pauper patients residents of this State. (Act 1850, Cobb,

2.

Pay

patients

3.

Insane penitentiary convicts. (Act 1842, Cobb, 731.)

1.

733.)

35-224. (1597)

may

who

are nonresidents. (Act 1850, Cobb, 734.)

Harmless

idiots rejected,

refuse to receive into the institution

when.
all

—The

superintendent
harmless idiots, and such

other harmless subjects as do not actually require treatment in the hospital,

so long as there are any recent and dangerous cases unprovided

granted to him until ample accommodations are made to receive within the institution all persons who, under
the law, are entitled to admittance therein. (Acts 1878-9, p. 424; 1929,
for; this discretionary

power

is

p. 324.)

Cross-reference.

— Discharge

of harmless lunatics,

see

§

35-206.

—

Hospital to be divided into apartments. The Board
of Control shall see that proper and distinct apartments are arranged for
said patients, so that in no case shall Negroes and white persons be to35-225. (1598)

gether, nor the penitentiary convicts with inmates of

any other

males and females shall be kept separate. (Acts 1931, pp.

class

7, 19.)

;

and

§
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— Citizens of this State shall

have preference over nonresidents when, at the time of the application,
all cannot be accommodated, and if such a contingency should happen, it
must be reported without delay to the Governor, who shall communicate
the fact to the General Assembly.
35-227.

(1600) Applicants

must be

citizens of Georgia.

sent to the Hospital from any county in this State

— Every

must be shown,

one

in the

exemplification of proceedings, to be at the time strictly a citizen of this
State, in terms of the

law relating to citizenship. (Acts 1874,

p.

91

;

1929,

P. 324.)

Cross-reference.

— Commitment

to Milledgeville State Hospital, see

§

49-604 et

seq.

35-228. (1601) Resident

pay patients; how admitted.

—A pay patient,

resident of this State, shall not be admitted unless accompanied

by

authentic evidence of lunacy, according to law, or there shall be pro-

duced the

certificate of three respectable practicing physicians, well ac-

quainted with the condition of the patient, or from one of such physicians and two respectable citizens, stating the cause of the application.
(Acts 1857,
35-229.

p. 123.)

must be

(1602) Exemplification of proceedings

certified.

—The

exemplification of proceedings sent with the party committed shall, in
all

copy from the book of record kept for

cases, be certified to be a true

that purpose.

(Acts 1874,

Cross-reference.

p. 92.)

— Commitment

to

Milledgeville

State

Hospital,

see

§

49-604

et seq.

—

Nonresident pay patients; how admitted. A pay patient not a resident of this State, shall not be admitted unless his application shall be accompanied by an authentic record showing that he is
afflicted with a malady which by the law is a ground of admission, from
a court having jurisdiction, or a certificate like that required in this State,
together with the certificate of the judge having jurisdiction, who shall
state officially that the certificate of said physicians and other persons
are genuine and entitled to full credit; and said patient shall not be received until the payment of expenses shall be secured.
35-230. (1603)

35-231. (1604)

Pay

patients

divided into different classes,

—

be classified. Pay patients may be
according to the accommodation desired

may

and their means of paying.
35-232.

(1605) Pauper patients;

have been adjudged

trial to certify if said

in

admitted.

—When a person shall

with a malady requiring him to be comshall be the duty of the court presiding at the

afflicted

mitted to said hospital,

pauper unless

how

it

person be a pauper.

whole or

in part

He

shall not be certified a

supported by the county, or the county

bound for his support under the law. If there shall be persons who
by law are bound and able to support him, the names of such persons
shall be given. If the person shall have means enough to support himself in part, the amount of such means shall be stated, and shall be paid
toward his support. (Acts 1929, p. 324.)
is
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§ 35-240

—

How

pauper patients supported. A certificate of pauperism shall entitle the person to be supported at the expense of the
State. Those for whose support others are bound shall be furnished
suitable support by the State, and the expense shall be collected fl
such other persons by the Board of Control. (Acts 1931, pp. 7, 19.)
35-233. (1606)

•

35-234. (1607)

Pauperism ceasing, patients required

committed as a pauper, or as

to pay.

—

If a

pa-

means, shall become entitled to an estate, said estate shall be bound for his support according to
its value, and whoever shall hold it may be compelled to secure to the
Hospital its proper charges or to turn over to the Board of Control the
property to be held for such purpose. (Acts 1931, pp. 7, 19.)
tient

of limited

—

Discharged paupers must be clad, etc. A pauper patient shall not be discharged from the Hospital without proper clothing
and a sum of money necessary to carry him to his residence or the county
from which he was sent. (Acts 1929, p. 324.)
35-235. (1608)

35-236. (1609) Trial of lunacy

may

be demanded,

etc.

— Before or after

admission of a pay patient, resident or nonresident, by certificate, the
person alleged to be a lunatic, or his friend or relative, may make a demand of the superintendent for a trial of the question of lunacy by jury,
which shall be had without delay, according to law, in the county of
Baldwin.
Cross-reference.

— Commitment

to

Milledgeville

State

Hospital,

see

49-604

§

et seq.

35-237. (1610)
trial

may

How

be had by

all

may be demanded.—The like demand and
patients who have been adjudged lunatics, if the

trial

being relative or friend, will make an affidavit that
he believes the alleged cause of commitment did not and does not exist,
and that the conviction was obtained by fraud, collusion, or mistake. The
same right shall exist, when there shall be an affidavit that the cause of
commitment has ceased to exist, and there shall be a refusal by the superintendent to discharge after demand made.

person demanding

35-238. (1612)

it,

Temporary

disposition of patients.

—Whenever

there

an application for admission unattended by the requisite evidences, the superintendent may receive and provide for the person for
a reasonable time, provided a sufficient sum shall be advanced for his
shall be

maintenance

in the

meantime.

35-239. (1613) Absentees for 12

—When
shall

months must be recommitted

in form.

a person shall have been properly received as a patient, but

be absent for as long as 12 months, either from discharge, escape,

by friends, he shall not be received at the Hospital without
going through the process required in this Chapter, according to the class
of patients of which he may be. (Act 1850, Cobb, 732, 734. Acts 1920,
or removal

p.

74; 1929, p. 324.)
35-240. (1614) Insane

criminals,

how

dealt

with.

—When

a

person

have been acquitted of a capital crime on the ground of insanity,
and such person shall be committed to the Hospital, he shall not be discharged except by special Act of the legislature. If the crime shall not
shall

§

Eleemosynary Institutions.

35-301

1058

be capital, he shall be discharged by warrant or order from the Governor.
If sentence shall be suspended on the ground of insanity, upon restoration to sanity the superintendent shall certify the fact to the presiding

judge of the court

CHAPTER

in

which he was convicted. (Acts

35-3.

1929, p. 324.)

GEORGIA TRAINING SCHOOL FOR

MENTAL DEFECTIVES.
Sec.

Sec.
35-301.

Management and

35-302.

appointment
Manand qualifications of.
agement of School
defined.
defectives"
"Mental

5S-303.

control.

Superintendent.

35-304.

Method

35-305.

Training and treatment.
Discharge or parole.
Guardian appo nt ed, when.

35-306.

35.3^

of securing admission.

i

Class of inmates preferred.

Management and

—The

Georgia Training School for
Mental Defectives, established pursuant to the Act approved August 19,
1919, Acts 1919, p. 377, shall be under the sole and direct control and
management of the Board of Control of Eleemosynary Institutions.
35-301.

(Acts 1919,

p.

control.

377; 1931, pp.

Cross-reference.

7, 19.)

— Control of Training School for Mental Defectives, see

§

35-106

and note.

appointment and qualifications of. Management of School. The Board of Control shall appoint a superintendent for the Georgia Training School for Mental Defectives. The superintendent shall be a physician scientifically trained in psychiatry and
with special training relating to mental deficiency. The institution shall
be operated upon thoroughly scientific lines, as set forth in section
35-305, and the said Board of Control is hereby given the authority, and
it shall be its duty, to provide for such scientific management. (Acts
35-302. Superintendent,

—

1919, p. 378; 1931, pp. 7, 19.)
Cross-reference.

— Contracts

by

officers of institutions

supported by State funds,

see §S 89-904, 89-9915.

—

"Mental defectives" defined. Class of inmates preferred.
There shall be admitted to the Georgia Training School for Mental Defectives the following types of persons
Those with mental defectiveness from birth or from an early age, or those that become mentally defective from injury or disease so pronounced that they are unable to care
for themselves and manage their affairs with ordinary prudence, and
35-303.

:

menace to the happiness of themselves or of
the community, and therefore require care, supervision and

that they constitute a

others in

control, either for their

own

protection or for the protection of others,

and yet who are not insane or of unsound mind. These types of persons
shall be known and designated as "mental defectives." Should the institution at any time not be able to accommodate all who shall be admitted
thereto under the terms of section 35-304, preference in admission shall
be given to children and women of child-bearing age. (Acts 1919, p. 379.)
35-304.

Method

of securing admission.

— Mental defectives

shall be ad-

mitted to the Georgia Training School for Mental Defectives in the

lowing manner:

fol-
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(a)

The

father,

mother or guardian

or any health officer or school

of

official of

jj

any mentally defect!
the county in which

35-304

men-

said

person shall live, may apply to the superintendent of the
School, supplying such data as the superintendent may require; and if,
after examination, both physical and mental, has been made by or under
tally defective

the direction of the said superintendent, said person shall be adjudj

a mental defective under the terms of this Chapter, the said superintendent may receive said person into the said School.
(b)

The

court of ordinary shall have jurisdiction in

all

inquiry in regard to mental defectives, and application for

cases of legal

commitment

of persons to the School shall be filed with the ordinary of the county in

which said person lives. Any relative of the person may make application to have the person so adjudged; but when the relatives of such a
mentally defective person either neglect or refuse to place said person in
the School or in some private institution of a like nature, and shall permit him or her to go at large, any reputable citizen of said county may,

and under oath, make application for commitment to the ordinary of said county, which application shall not be subject to exception
or demurrer for defects of form. When the application is filed in the
court of ordinary, the judge of that court shall appoint two physicians to
examine such person and determine whether or not such person is mentally defective. Both of these physicians shall be selected as being the
most capable physicians available because of knowledge of and training
in mental diseases, and neither of them shall be related in any wise to
the person sought to be committed. When the judge of any court where a
prisoner is on trial for a misdemeanor shall have cause to believe that
such prisoner is mentally defective, he may appoint two physicians to
examine said prisoner, to ascertain whether or not said prisoner is in
reality mentally defective and if said physicians shall pronounce said
prisoner to be mentally defective, then the judge may commit said prisoner to the Training School. In either of the cases named above, the
physicians making the examination shall be required to make such examination complete and thorough, both physically and mentally, and
shall be required to make to the court appointing them, certification as
to their findings in the matter. This certification shall be in the form
prescribed by the Board of Control, and shall be made in duplicate, and
one copy of the same shall be sent with the patient when committed to
the Training School and the other copy shall be filed with the court of
ordinary in the county from which said person shall be committed and
it shall be the duty of the superintendent of said Training School to refuse admission to any person unless he or she shall present a copy of said
It shall be the duty of the sheriff, when directed by writ
certification.
issued by the clerk of the court, to convey such mentally defective person
to the Training School, as ordered by the court. It shall be the duty of
the sheriff to protect such persons until such time as they can be conin writing

;

;

veyed to the institution directed.
the institution, a female attendant

In the case of a female being taken to

must be provided.

All expenses con-

nected with the conveying of such mentally defective person to the

Training School shall be borne by the county in which said person has
legal residence.

§
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guardian or friend of any inmate of any State institution shall have the right and power to appeal to the court placing said
inmate in said institution for an order directing an examination of said
inmate in the regular and legal method, to determine whether or not
he or she is mentally defective, and if such inmate shall be adjudged
mentally defective, the said court shall have the right to remove him or
her from the institution in which said inmate may be, and commit him
or her to the Georgia Training School for Mental Defectives: Provided,
that this shall apply only to those who might have in the first instance
been committed to the said Georgia Training School for Mental Defectives as provided in clauses (a) and (b) of this section: Provided,
however, nothing in this Chapter shall have the effect of denying the
rMit of appeal to any person so adjudged a person of feeble mind, but
(c)

relative,

issues of fact arising

all

mission herein provided

any report of any officer or comduly traversed by the person so adjudged

by virtue
for,

of

or by anyone acting for such person, shall be tried before a jury in
the court in which the question shall arise. (Acts 1919, p. 379; 1931,
pp.

7, 19.)

35-305. Training

and treatment.

—The training and treatment of those

admitted to the Georgia Training School for Mental Defectives shall be
along such educational, medical and industrial lines as have proved effective in the most approved institutions for this type of persons. (Acts
1919, p. 381.)
•5

35-306. Discharge or parole.

—When,

judgment of the superinMental Defectives, a patient

in the

tendent of the Georgia Training School for

or inmate of said institution, shall, under the treatment given therein,

improve mentally and physically to such an extent as no longer to constitute a

menace

to himself or others as set forth in section 35-303, the

and it shall be his duty to parole
or discharge such patient or inmate, under such rules and regulations as
may be promulgated by the Board of Control. (Acts 1919, p. 382; 1931,

said superintendent shall have the right

pp. 7, 19.)

—

Guardian appointed, when. In case there is no room in the
Training School for Mental Defectives for any person found to be mentally defective, and suitable and competent guardian for said mentally
defective person shall be found, the court may appoint such person
guardian both of the estate and of the person of the one so found to be
35-307.

mentally defective.

CHAPTER

(Acts 1919,

35-4.

p. 382.)

STATE TUBERCULOSIS SANATORIUM.

Sec.
35-401.

Sec.

Management

of

State

sanato-

35-405.

rium.
35-402.

Doctor, assistants, nurses, etc.
departments; indigent

35-403.

Two

35-404.

and pay patients.
Appropriations and contributions by cities, etc., of charity funds.

Use and expenditure

of

moneys

appropriated.
35-406.

35-407.

Acceptance of patients.
Rules and regulations by Board
of Control.
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35-401.

Management

of State sanatorium.

—The

§35-406
mai

ent of the

sanatorium for the treatment of tuberculous or consumptive patiei
created by Acts 1908, p. 101, establishing and organizing such sanatorium and providing for the management thereof, shall be vested in the
Board of Control, and it shall be managed according to the rules and
regulations prescribed by said Board. (Acts 1918, p. 237; 1931, pp. 7,
19.)

—

Cross-references. Contracts by officers of institutions supported by State fun'Is
unlawful when, see §§ 89-904, 89-9912.
Powers and duties of State Board of
Health, see § 88-112.

Note,— By Acts
amended. The
The provisions

p. 237, the Act of 1908, referred to in this
1908 act appeared in the Code of 1910 as secti
of these two Acts have been consolidated and appear
in this Chapter as §§ 35-401 to 35-403.
Acts 1931, pp. 7, 19, transferred to the
Board of Control the powers and duties of the State Board of Health with respect
to the sanatorium for tuberculous patients. See note under § 35-106.

Editorial

section, was
1615 to 1623.

1918,

35-402. (1620) Doctor, assistants, nurses, etc.

—A medical doctor

shall

be selected by the Board of Control and placed in charge of said sanatorium. Said doctor shall be qualified to take charge of said institution by
having had some experience in the treatment of tuberculosis or consumpThe Board shall select such assistants, nurses, etc., as the suction.
cessful conduct of the institution shall require. (Acts 1908, p. 101; 1931,
pp. 7, 19.)

—

Two

departments; indigent and pay patients. The
Board of Control shall have two departments in said sanatorium one for
the treatment of indigent patients, who shall be received therein, and
treated free of charge; the other a pay department, where patients shall
be received and treated upon such terms and conditions and for such
fees as the Board of Control shall from time to time prescribe. (Acts
35-403. (1621)

;

1908, p. 101; 1931, pp. 7, 19.)

35-404. Appropriations

funds. —
ties to

and contributions by

of

etc.,

It shall be lawful for the towns, municipalities, cities

appropriate and expend public

moneys

for the purpose of enlarging, maintaining
ties

cities,

at the

charity

and coun-

set apart as charity

funds

and operating hospital

facili-

State sanatorium for tubercular patients, at Alto,

Banks

money appropriated or other propaddition to the moneys biennially appropri-

county, Georgia, and such sums of
erty contributed, shall be in

ated by the General Assembly for such purposes.

(Acts 1922, pp. 184,

185.)

—

Use and expenditure of moneys appropriated. The Board of
Control shall make and enforce all necessary rules, regulations and requirements relative to the use and expenditure of the moneys appropri35-405.

ated under the terms of this law, for the enlargement, maintenance and
operation of the State sanatorium for tubercular patients.
p.

185; 1931, pp.

(Acts 1922.

7, 19.)

35-406. Acceptance

of

patients.

—The

terms

and conditions under

which patients shall be accepted, as well as the direction, custody, discipline and control of such patients, shall at all times be subject to such
reasonable rules, regulations and control as may be prescribed by the
Board of Control. (Acts 1922, p. 185; 1931, pp. 7, 19.)
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—

35-407. Rules and regulations by Board of Control.
The additions
and contributions to the said State sanatorium for tubercular patients
shall at all times conform to and be expended and disbursed under rules
and regulations prescribed and laid down by the Board of Control.

(Acts 1922,

185; 1931, pp.

p.

CHAPTER

19.)

7,

CHARITABLE INSTITUTIONS FOR
CUSTODY OF CHILDREN.

35-5.

Sec.

Sec.

35-501.

How

institution

35-502.

May

hold real estate and re-

incorporated.

35-511.

Officer's duty.

35-512.

Second commitment

ceive gifts.
35-503.

Government

of

such

institu-

35-513.

no-

Managers

of such institutions
surrender custody of
children to parents or guard-

may

tions.

35-504.

Custody, care, and indenture of

35-505.

Abandoned

35-506.

Destitute
mitted.

35-507.

Commitment; how executed.

35-508.

Notice of commitment.

35-509.

Service

35-510.

ment.
Parent or guardian may
cover custody of child.

ians.

children.

how com-

children;

35-515.

Debased children restored to
committing officer, when.
Indentures revoked, how.

35-516.

Guardians

35-514.

mitted to such institutions.

35-501.

final;

tice.

children;

notice

of

How

(2845)

how com-

of

of

children

inden-

tured.
35-517.

commit-

Extension of law to institut
o n s heretofore incorpoi

rated.

re-

institution incorporated.

—Any three or more per-

sons desiring a charter for any benevolent institution shall

file,

in the

superior court of the county in which they shall
desire to transact business, a petition or declaration specifying the oboffice of the clerk of the

with their corporate name, and the
time (not exceeding 50 years) for which they desire to be incorporated;
which petition shall be recorded by said clerk, and shall also be published once a week for four weeks in the public newspaper nearest to the
point where such institution shall be located, before said court shall pass
an order declaring said application to be granted. (Acts 1894, p. 80.)
jects of their association, together

—

Cross-references. Jurisdiction of equity over charitable bequests, see § 108-201.
Incorporation of charitable or social organizations, see § 22-413. Enticing children away from child-saving institution, see §§ 26-1604, 26-1605. Juvenile courts,
see

§

24-2401 et seq.

—

May

hold real estate and receive gifts. Said corporation shall have power to purchase and hold real estate sufficient for the
actual occupation and necessary uses of the society or institution, and
may receive, by gift, or devise, property of any kind on the terms contained in the gift or devise. (Acts 1894, p. 80.)
35-502.

(2846)

Cross-reference.

— Charitable

trusts, see § 22-405.

—

Government of such institutions. The directors or
board of managers of such institution shall have power to make bylaws
and regulations for the government of the institution, and may control
35-503.

(2847)

the children under their care and
tion

may

prescribe their course of instruc-

and management to the same extent and with the same rights as

the case of natural guardians.

(Acts 1894,

p. 80.)

in
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f

—

Custody, care, and indenture of children. In all
where a child shall have been surrendered by its natural guardian or
custodian to the care and management of any such institution by any
instrument or declaration in writing, or committed to its custody accord35-504. (2848)

ing- to

law,

it

shall be lawful for the directors or

their discretion, to place such child,

board of manager-., at

by adoption or

at service, in

some

employment, and with some proper person or persons: Provided,
such cases the terms of the indenture shall be first approved
by the ordinary of the county, which approval shall be signified on such
indenture by the signature of said ordinary; but in every such case the
suitable

that in

all

requisite provisions shall be inserted in the indenture or contract of

binding to secure to the child so bound such treatment, education, or
instruction as shall be suitable and useful to its situation and circumstance in life; and in all such cases where a child shall have been surrendered by its natural guardian or other legal custodian to the care and
management of such institution without any instrument or declaration in writing, but because of poverty or other inability to care for such
child, it shall be lawful for the board of managers to place such child
for adoption or at service, in the manner hereinbefore provided, after
having kept such child at least one year, and there being no reasonable
probability of such parent or custodian being able to resume the care of
such child. (Acts 1894, p. 80.)

—

Cross-references. Duty of master to teach apprentice, etc., see § 66-206. Parents may bind out minor children, see § 66-202. Ordinary may bind out in certain
Placement of children under 16 years of age, see § 99-201.
cases, see § 66-203.

35-505. (2849)
tions.

Abandoned

children;

how committed

to such institu-

—In case of the death or legal incapacity of a father, or

of his im-

prisonment for crime, or of his abandoning and neglecting to provide
for his family, the mother shall be deemed the guardian of her children
for the purpose of making such surrender as aforesaid, and if in any
such case the mother shall be either dead or legally incapable of acting,
or imprisoned for crime, or an inmate of a house of ill fame, or shall have
abandoned or neglected to provide for her child or children, the ordinary
of the county in which such institution shall be established shall be, by
virtue of his office, the legal guardian for the like purpose and in all
cases where said child has been abandoned by the person legally entitled
to its custody, the said ordinary shall be ex officio such guardian for the
same purpose, and in either case, whether such surrender be made by
;

the mother or by the ordinary, and whether before or after admission

deemed a legal surrender for the purposes and within the true intent and meaning of this Chapter. (Acts
into said institution,

it

shall be

1894, p. 81.)

35-506. (2850) Destitute children;

how

committed.

—Whenever

any

under the age of 14 years, or any boy under the age of 10 years, shall
be found, by any policeman or other officer of the county in which any
such institution devoted to the relief or care of children is located, in any
street, highway, or public place in said county, or any city therein, in
circumstances of destitution and suffering or abandonment, exposure,
girl

or neglect, or of beggary, or in any house of
of

any such policeman or other

officer to

ill

fame,

it

shall be the

duty

bring such child before the

I
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mayor, recorder, or other judicial

officer

in
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said county, or

any

city

therein, for examination as to the cause of such suffering, exposure, or

neglect; whenever any such child

and

is

so brought before the mayor, re-

proved to the satisfaction of
such mayor or other judicial officer, by competent testimony, that, by
reason of the neglect, habitual drunkenness, or other vicious habits of
the parents or lawful guardians, or the person having the custody of
such child, it is a proper object for the care and instruction of such institution located in such county, such mayor, recorder, or other magistrate, instead of committing such child to the almshouse, or such other
place, if any, as may have been provided by the city or county authorities of such county, may, in his discretion, by warrant in writing under
his hand, commit such child to such institution, to be and remain under
the guardianship of its managers until therefrom discharged in the mancorder, or other magistrate,

ner prescribed by law.

it

shall be

(Acts 1894,

p. 81.)

—

Cross-references. Courts to commit certain classes of children, see
Ordinary may commit child when in destitute circumstances, etc., see
Ordinary may bind out in certain cases, see § 66-203. Juvenile courts, see

§

35-601.
74-110.

§

24-2401

§

et seq.

35-507. (2851)

Commitment; how executed.

—Any

order so

made by

any such mayor, recorder, or magistrate may be executed by any policeman or constable to whom it shall be delivered by the official issuing it,
by conveying the child therein named to such institution, and such child
shall be detained in said institution until discharged or

from

in the

manner hereinafter provided.

there-

p. 82.)

—

commitment. Immediately upon the makany such order, the officer making the same shall deliver to the

35-508. (2852) Notice of

ing of

(Acts 1894,

removed

policeman or constable a notice in writing addressed to the father of such
child, if its father shall be living and resident within the county, and if
not, then to its mother if she shall be living and so resident, and if there
shall be no father or mother of such child, then addressed to the lawful
guardian of such child, if any, or to the person with whom, according to
the examination of the child and the testimony, if any, received by the
mayor, recorder, or magistrate, such child may reside in which notice
the party to whom the same is addressed shall be informed of the commitment of such child to said institution, and shall be notified that, unless taken therefrom in the manner prescribed by law within 10 days
after the service of such notice, the child therein named shall be deemed
legally surrendered to the institution for the purposes and within the
true intent and meaning of this Chapter. (Acts 1894, p. 82.)
;

35-509. (2853)

Service of notice of commitment.

served by the officer to

whom

same to the party to whom it
by leaving it with some person

it

— Such notice shall be

shall be delivered

shall

by delivering the

have been addressed, personally, or

of sufficient age, at the place of residence

or business of such party, and

it

the officer issuing the notice.

(Acts 1894,

duty of such officer immediately to report the fact and the time and manner of such service to
shall be the

35-510. (2854) Parent or guardian
If the

party to

person

shall,

whom

p. 82.)

may

recover custody of child.
such notice shall have been addressed or any other

within the time specified therein, prove to the satisfaction
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of the officer issuing- the
fering-,

jj

same that the circumstance

I

of

35-514

want and

or other circumstances under which the child shall

suf-

hav

found, have not heen occasioned by the habitual neglect or misconduct
of the parents or legal guardian of such child, it shall be the duty of such
magistrate, by order in writing addressed to the directors or
of said institution, to direct such

managers

manag

to deliver such child to the

custody of the party named in such order, who shall thereupon be entitled to take such child away from the said institution. (Acts 1894,
p. 82.)

Cross-reference.

—Custody

of children after divorce, see

35-511. (2855) Officer's duty.

—

If

30-127.

§

such proof shall not be produced
shall be the duty of the officer by

within the time above prescribed, it
whom such child shall have been committed to said institution, to make
and transmit to the directors or managers thereof a notice in writing to
that effect.

(Acts 1894,

p. 83.)

—

Second commitment final; notice. If any child who
shall previously have been arrested and delivered to the parent or
guardian, as hereinbefore provided, shall again be found in any of the
35-512. (2856)

conditions hereinbefore described, the officer before
shall be brought,

upon proof

thereof,

may

afterwards

whom
make

such child

a final order

committing such child to the care and instruction of the institution,
without giving the notice hereinbefore provided for. (Acts 1894, p. 83.)
35-513. (2857)

Managers

of such institution

of children to parents or guardians.

—

If,

at

may

any time

surrender custody

after the child shall

have been committed as above provided, it shall be made to appear to
the satisfaction of the directors or board of managers that such child was
so committed on insufficient cause, false or deficient testimony, or otherwise wrongfully or improvidently, the directors or board of managers
on the application of the parents, guardian, or protector, and also,
after a child shall have been properly committed to said institution,

shall,
if,

any circumstances should occur which, in the judgment of the directors
or board of managers, would render expedient and proper the discharge
of such child from the guardianship of said board, having due regard
for the welfare of such child and the purposes of the institution, the directors or board of managers, on the application of the parents, guardian,
or protector of such child, may, in their discretion, deliver the child to its
parents, guardian, or protector, on such reasonable condition as the said
directors or board of managers may deem right and proper: Provided,
the consent of the ordinary shall be

first

obtained. (Acts 1894. p. 83.)

Debased children restored to committing officer, when.
The directors or board of managers shall have power, and it shall be
their duty, whenever any child entrusted or committed to their charge
shall, by the commission of any infamous crime, or by confirmed habits
of vagrancy, have become so degraded and debased as to be an improper
subject for their care and management, to return such child to the com35-514. (2858)

—

mitting officer or other proper authority, to be disposed of in due course
of law.

(Acts 1894,

p. 83.)
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If

managers of
be guilty of any cruelty, misuse, or

directors or board of
child shall

—

any party to whom the
said institution shall have entrusted a

(2859) Indentures revoked, how.

35-515.
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refusal or neglect to fur-

nish the necessary provisions or clothing, or of any other violation of the
terms of indenture or contract, to any such child so indentured, such

any

may make

complaint thereof 'to any justice
of the peace of the county in which such child is so indentured, or to the
mayor, recorder, or other judicial officer in any city in the county in
which such child is bound to service and it shall be the duty of such
child or

reliable person

;

summon

him and examine into, hear, and
determine the said complaint, and if, upon such examination, the said
complaint shall appear well founded, such officer shall, by certificate
officer to

the parties before

under his hand, discharge such child from his obligation of service and
restore him or her to the charge and management of such institution in
the same manner and with like powers as before the indenture of such
child.

(Acts 1894,

p. 83.)

—

Guardians of children indentured. The directors or
board of managers of such institutions shall be the guardian of every
child indentured by virtue and in pursuance of the provisions of this
35-516. (2860)

Chapter, to the extent that they shall take care that the terms in the con-

and that such ward shall be properly
treated and it shall be their special duty to inquire into the treatment of
every such child and redress any grievance in the manner prescribed by
law and it shall be the duty of the person to whom any such child shall
be indentured, and he shall by the terms of the indenture be required, as
often as once in six months, to report to said directors or board of managers the conduct and behavior of said apprentice and anything of spetract shall be faithfully fulfilled,
;

;

cial interest

pertaining to his welfare.

35-517. (2861) Extension of

—The provisions

(Acts 1894,

p. 84.)

law to institutions heretofore incorporated.

of the preceding section shall apply to orphans'

homes

and charitable or benevolent institutions incorporated under the laws
prior to December 18, 1894, in addition to the rights, powers, and privileges already vested in said institutions.

CHAPTER

(Acts 1898,

p. 104.)

GEORGIA INDUSTRIAL HOME.

35-6.

Sec.

Sec.
35-601.

Courts

35-602.

Duty

commit

to
classes of children.
of officers

certain

35-603.

35-604.

and others to

Maintenance fund.
Committee from General Assembly to visit institution.

report children to judge.

35-601. (2862) Courts

to

commit

certain classes of children.

—Any

judge of the superior court, the court of ordinary, or any other court of
record shall have authority, upon presentation before him of the facts
hereinafter recited, to commit to the Georgia Industrial Home, or any
other similar undenominational institution that

may

be ready and will-

ing to receive them, any of the following classes of children

be brought before him

:

who may

n

1067
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1.

All children over four and under 14 years of age

T.'.si

en ro

who may

be found

roaming- the streets of any city or town or the public highwa;
or who may be homeless and without parental care.
2.

All children between the ages of four and 14

who may

ng,

be found

the hands of profligate, immoral, or destitute parents, or other

pi

grow up and suffer, and by reason
to become paupers or criminals.

neglected or in want and likely to

such suffering and neglect Liable
3.

All children between the ages of four and 14

who may

in

of

be confined

poorhouses or pauperfarms.

in

All children between the ages of four and 14 who may be found in
any house of ill fame or in the hands of persons or parents who are liv4.

ing lives of shame.
5.

whose parents have
the penitentiary or any chain

All children between the ages of four and 14

been convicted of crime and sentenced to
gang, or who may be confined in any common
the law. (Acts 1904,

jail

under sentence

of

p. 93.)

—

Cross-references. Ordinary may commit children when in destitute circumOrdinary may bind out in certain cases, see § 66-203.
stances, etc., see § 74-110.
Commitment of destitute children, see § 35-506. Enticing children from IndusHarboring runaway from Industrial Home, see
trial Home, see § 26-1604.
Juvenile courts, see § 24-2401 et seq.
§ 26-1605.

Duty

and others to report children to judge.
It shall be the duty of any arresting officer or any citizen of the commonwealth, who may 'know of any child or children embraced in the

—

35-602. (2863)

of officers

class or classes described in the preceding section, to

known

to

named

in the

make

the facts

any judge of the superior court or other court of record by a
written affidavit; whereupon such judge shall order the child or children
brought before him and shall carefully examine into the facts, and also
examine said child or children, and should, in his judgment, the child or
children, under the facts, come within the class or classes of children
preceding section, he

may

in his discretion order

such

committed to the Georgia Industrial Home, or some
other similar undenominational institution willing and ready to receive
them, until such child or children shall have attained the age of 16 years
Provided, however, that any child so committed to such institution may
be withdrawn from the same upon the application for or in behalf of
such child, made to the ordinary of the county from which the child is
committed, upon sufficient reason therefor shown as for the best interests
child or children

of said child, in the discretion of said ordinary.
Cross-reference.

—Juvenile

courts, see

§

(Acts 1904, pp. 93, 94.)

24-2401 et seq.

—

Maintenance fund. The proper authorities of the
county from which such child or children shall be committed may pay out
of the pauper or educational funds of such county, to the proper authorities of said institution to which said child or children shall be committed,
a maintenance fund such as may be agreed on by said county authorities and the authorities of said institution, not to exceed the sum of $50
35-603. (2864)

per

annum

for each child so committed, as long as such child shall be an

inmate of such institution, and the proper

officers of

such institution shall

have the right to make claim upon the county from which such child shall
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§

be committed for such agreed amount per
mitted. (Acts 1904, pp. 93, 94.)
35-604.

annum
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for each child so

Committee from General Assembly

(2865)

com-

to visit institution.

—The

President of the Senate and Speaker of the House of Representatives shall biennially appoint from the members of the General Assem-

House and

bly a special committee of nine, six from the

three from the

Georgia Industrial Home and
such other institutions as shall have inmates committed to them under
this law and look into the conduct and management of such institutions.
The officers of each and all such institutions shall make a report to the
General Assembly, through the committee, of the number and names of
the inmates from each county under this law, together with date of entrance, and as to the general work of the institution.
Such committee
so appointed shall visit said institution without notice, inspect same, and
render a report to the General Assembly as to the condition of each and
every institution so visited, together with such comments upon the work
there being done as they may see fit and proper. (Acts 1904, pp. 93, 95.)

whose duty

Senate,

it

CHAPTER

shall be to visit the

ACADEMY FOR THE

35-7.

BLIND.

Sec.

Sec.

35-701.
35-702.

.

Location and control.

35-706.

Pay

Powers

35-707.

Board

of

Board of Control.

35-703.

Education of indigent blind.

35-704.

Applicants,

35-705.

Number

how

apportioned.
of pupils, how regu-

lated.

35-701. (1401) Location
tion of the blind

is

and

located at

pupils,

how

received.

of Control

must report

to Governor.
35-708.

Statistics of the blind,
ta me d

35-709.

List orr indigentt blind.

.

control.

4

—An

Macon under

\

..

.

,.

how

ob-

.

institution for the educa-

the control of the Board of

(Acts 1931, pp. 7, 18.)
Cross-references. Employees exempt from road duty, see § 95-401. Board of
trustees of Academy for Blind and board of visitors abolished and powers transControl.

—

ferred, see note

under

§

Powers
have the power

35-702. (1403)
shall

To

1.

35-106.

appoint such

of

Board

of

Control.— The Board of Control

and matrons as may be necestheir salaries, and to remove or dis-

officers, teachers,

sary; to prescribe their duties, fix

continue them at pleasure.

To

2.

prescribe the course of studies, establish the rates of tuition, and

adjust the expenditures of the institution.

—

Cross-reference. Contracts by officers of institutions supported by State funds
unlawful, when, see § 89-904, 89-9915.
3.

the

To adopt such rules and regulations, not in conflict with law, as
interest of the Academy may require. (Acts 1851-2, pp. 4, 5; 1931,

p. 7.)

35-703.

(1404) Education of indigent blind.

son between the ages of seven and 25 years,

—Any indigent
who

shall

blind per-

have given sat-

isfactory evidence of having been a resident of this State for at least two
years prior to his or her application, shall be received into the Academy,
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§ 35 709

and supported and educated gratuitously to the extent the funds
permit. (Acts 1882-3,

—

Cross-reference.
Deaf, see § 35-810.

61; 1931, pp. 7, 18.)
Provisions of Chapter applicable to Georgia School
p.

35-704. (1405) Applicants,

how

apportioned.-

-When

more applicants than can be accommodated, they

among

shall

there

shall be

for the

shall

be

apportioned

the several counties according- to population.

Number

35-705. (1406)

of pupils,

how

regulated.

—Unless

the fundi

but one indigent pupil from each
of the counties applying, and in case there shall not be means enough to
receive one from every county applying, those shall be received first who
first make application.
A beneficiary shall not remain at the charge of
the institution longer than four years.
shall otherwise permit, there shall be

Pay

35-706. (1407)

are to be received

(Acts 1931, pp.

pupils,

how

received.

—All other than the indigent

upon such terms as the Board

of Control

may

impose.

7, 18.)

—

must report to Governor. The Board
make annual reports to the Governor of all the affairs
Board

35-707. (1409)
of Control shall

of Control

of the institution, sending therewith the annual report of the principal

or superintendent, and shall propose such alterations or improvements
as they

may

sembly with

desire,

which the Governor

his regular message.

Cross-reference.

—Reports

shall lay before the

(Acts 1931, pp.

General As-

7, 18.)

to State Librarian, see § 101-217.

35-708. (1413) Statistics of the blind,

how

obtained.

—The tax receiver

column for and receive the number of the
blind between the ages of seven and 25, a statement of which shall be
obtained annually by said Board of Control from the Comptroller General's office.
Before the digest shall be sent by the tax receiver to the
Comptroller, the ordinary of each county shall examine (with such receiver) his list of the blind, and correct (by memoranda thereto attached)
any mistake. (Acts 1931, pp. 7, 18.)
of each county shall keep a

35-709. (1414) List of indigent blind.

down

—The

ordinary shall also take

names of such as are indigent, and procure their admission into
the Academy, if possible; and if from any cause they shall not be received, he shall report the names, ages, and sex of such to the Board
the

of Control,
PP.

who

shall

keep a record of

such reports. (Acts 1931,

7, 18.)

CHAPTER

35-8.

GEORGIA SCHOOL FOR THE DEAF.

Sec.

Sec.

35-801.

Principal, how elected
whom responsible.

and to

35-802.

Subordinate

regula-

officers,

35-803.

nnA

35-804.

35-805.

Exclusive powers and duties of

P« nci P al

-

Report of Board of Control.
Who are entitled to admission
as pupils.

35-806.
35-807.

tions, etc.

-e>

all

cost
during
vaRailroad fare; care

Shoes and clothing

free of

cation.

35-809.

may be admitted.
Teachers may be educated.

35-810.

Provisions of Chapter 35-7 ap-

35-808.

Day

pupils

plicable.
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The

how

(1417) Principal,

35-801.

and to whom responsible.
the Deaf shall be elected by the

elected

principal of the Georgia School for

Board

and shall reside in the institution. He shall be rethe said Board and his acts shall be subject to their veto.

of Control

sponsible to

(Acts 1877,

p.

32; 1931, pp.

7, 18.)

—

Cross-reference. Duty of superintendent to report
ordinary, see § 95-401.

nominate

of the School shall have authority to

and employees, subject

make

all

all

to the approval of the

and

shall

examine and

such supplies. (Acts 1877,

p.

employees to

of

—The

principal

his subordinate officers

Board

of Control.

regulations of internal police; shall authorize

of ordinary supplies,
bills for

number

(1418) Subordinate officers, regulations, etc.

35-802.

shall

1070

all

He

purchases

certify to the correctness of

32; 1931, pp.

7, 18.)

—

Cross-reference. Contracts of officers of institutions supported by State funds
unlawful, when, see §§ 89-904, 89-9915.

35-803.

(1419) Exclusive powers and duties of principal.

medium

—The

prin-

communication between the
Board of Control and the subordinate officers and employees of the institution, and shall have the exclusive direction and control of the system of religious and moral instruction. (Acts 1877, p. 32.)
cipal shall be the sole official

Cross-reference.

— Employees

of

exempt from road duty, see

§

95-401.

Control.—The Board of Control
shall make an annual report to the Governor of all their acts and doings and a full statement of the condition of said institution, which report shall be submitted to the General Assembly. (Acts 1877, pp. 32, 33
35-804.

1931, pp.

(1425) Report of

of

7, 18.)

Cross-reference.

35-805.

Board

— Reports

(1426)

Who

to State Librarian, see § 101-217.

are entitled to admission as pupils.

—All persons

seven and 25 years, who are too deaf to be educated
in the common schools, and who are otherwise in a condition mentally
and physically to receive instruction profitably, and free from any immoral conduct or contagious disease, shall be entitled to admission as
pupils to all the privileges of the respective departments of the Georgia
School for the Deaf, free of cost, to remain such a number of school terms

between the ages

of

or portion thereof as the

principal, shall see proper to

to

upon recommendation by the
grant: Provided, no pupil shall be allowed

Board

remain more than 12 terms.
35-806.

of Control,

(Acts 1896,

p.

83; 1931, pp.

(1427) Shoes and clothing free of cost.

—In

7, 18.)

case a parent or

guardian shall be unable to furnish the pupil with such clothing as may
be prescribed by the Board of Control, such clothing shall be supplied

by the authorities of the School, free of cost, upon certificate
nary of the county from which the pupil shall come, with his
attached, that said parent or guardian
to furnish said clothing.

shop free of
35-807.

cost.

All pupils

(Acts 1931, pp.

is

may

destitution,

which

official seal

not in a pecuniary condition
be furnished shoes from the

7, 18.)

(1428) Railroad fare; care during vacation.

made

to appear

— In cases of great

under seal
county from which the pupil shall come, the rail-

fact shall be

of the ordinary of the

of the ordi-

by

certificate

Eleemosynary Institutions.
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1 35-901

road fare of such pupils coming to and from the school shall be paid
from the support fund of the school and in case such pupils shall have
no home to which they can be sent for the vacations, the board of commissioners of their counties or other proper authority shall make the nec;

essary provision for their care during- vacation.

—

pupils may be admitted. The parent or guardian
semi-mute,
of any deaf mute, or
shall be permitted to send such child to
the State School for the Deaf, as a day pupil, boarding such child at
his own expense outside of said institution at such convenient and acces-

Day

35-808. (1429)

sible place as

he

may

select.

may be educated.— The Board of Control may,
some educated young men who may desire to

35-809. (1430) Teachers
in their discretion, select

learn the

mute or sign language, upon the condition that they

ligate themselves to teach in the institution as

many

years as

will ob-

may

be

agreed upon by the Board at the time they shall enter the institution.
(Acts 1858, p. 13; 1876, p. 31.)
35-810. (1431) Provisions of Chapter 35-7 applicable.

—All

the provi-

sions of Chapter 35-7 not in conflict with the preceding sections of this

Chapter shall apply to the Georgia School for the Deaf, its officers, and
other officers of the State or county upon whom any duty shall be enjoined, the words "Georgia School for the Deaf being substituted whenever the words

"Academy

CHAPTER

35-9.

for the Blind" occur. (Acts 1876, p. 31.)

CONFEDERATE SOLDIERS' HOME
OF GEORGIA.
Sec.

Sec.
35-901.

Duties of the Board of Control.

35-904.

Pensions.

35-902.

Time of
Home.

35-905.

Admission according to popu-

35-903.

continuing

Soldiers

lation.

Inmates; admission, clothing,
medical attention, duties, etc.

Control.— The Board of
Control shall have charge of the Confederate Soldiers' Home and provide all necessary rules and regulations for the government thereof and
for admission thereto; exercise all other powers incident to the same
not conflicting with the law; appoint a superintendent thereof at a salary not to exceed $1,000 per annum, treasurer, steward and such other
assistants or employees as may be necessary to the efficient administration of the institution prescribe their duties, fix their compensation and
remove said incumbents from office when, from any cause, the good of
the institution may require it; hold in trust for said institution any devise or bequest of property of any kind or money for its general use or
35-901. (1515 P. C.) Duties of the

Board

of

;

any particular use designated visit the institution as provided in section
35-109, and on the first day of October of each year make to the Governor, to be by him laid before the General Assembly, a complete report
of the condition of the same in all its departments. The Board of Control shall prepare an exact estimate of the amount of money required for
the support of the Home, in such form and manner and at such times as
;

Eleemosynary Institutions.
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required by law, pursuant to the provisions of section 40-402. (Acts 1900,
p.

$6; 1906,

p.

124; 1922, p. 79; 1931, pp.

7, 18.)

—

Cross-references.
Hoard of trustees of Confederate Soldiers' Home abolished
etc.. transferred to Hoard of Control, see note following § 35-106.
Contracts of officers of institutions supported by State unlawful, when, see

and powers,

H

6S

89-9915.

04,

Time

35-902.
dier?

Home

continuing Soldiers

of

Home.

—The

Confederate Sol-

of Georgia shall be maintained for the benefit of such ex-

Confederate soldiers as may need the benefit thereof for a period of
two years from June 3rd, 1933, or for such period as the number of in-

mates or applicants may justify or require, in the discretion of the General Assembly: Provided that the Home may be closed by the Governor
at any time during that period when the number of inmates decreases to
the extent that

same may be

justified.

(Acts 1920,

p.

123; 1931, p. 165;

1933, p. 120.)

35-903. Inmates; admission, clothing-, medical attention, duties, etc.

—

Ex- Confederate soldiers who are residents of the State and have resided
in the State for one year prior to the application for admission to the
Home and were honorably discharged from the Confederate service, and
who are unable by age, infirmity, or poverty to maintain themselves,
may be admitted to the said Home, and receive its benefits, under the
regulations prescribed by the Board of Control, and shall be furnished
with clothing, lodging, medicine, and medical attention, and shall perform such duties as may be prescribed by the superintendent, with the
sanction of the Board of Control, and, in case of death, shall have a de(Acts 1920,

cent burial.

p. 124; 1931, pp. 7, 18; 1931, p.

35-904. (1518 P. C.) Pensions.

Home

—No

soldier

who

165; 1933, p 120.)

accepts the benefits

same time draw any pension under the laws of
this State, but his becoming an inmate of said Home shall be in lieu of
Provided, those who are drawing a pension from the State
his pension
of the

shall at the

:

shall be given the preference in the selection of

inmates in said institution by the authorities thereof: Provided, no soldier shall be admitted
the same year he receives from the State a pension. (Acts 1900, pp. 86,
88.)

—

Admission according to population. Those admitted into the Home shall be from the several counties, according to
their population, in the event the number of applicants shall be more
than can be accommodated. (Acts 1900, pp. 86, 88.)
35-905. (1519 P. C.)

CHAPTER

35-99.
Sec.

Sec.
35-9901.

CRIMES.

Abandoning or leaving patients on grounds of State
Hospital.

35-9901.

Abandoning

35-9902.

Loitering or trespassing, driving or riding on grounds of
State Hospital.

or leaving patients on grounds of State Hospital.

be unlawful for any person to abandon or leave any patient
on the grounds of the Milledgeville State Hospital without the permission of the superintendent of the Hospital. Any person who shall violate

-

It shall

'

Eleemosynary Institutions.
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£

35-0

the provisions of this section shall be guilty of a trespass and shall be

punished as for a misdemeanor.
1931, pp.

(Acts 1918, pp. 274, 275; 1020,

p.

324;

7, 19.)

—

Cross-references. Penalty for aiding escape of inmate of Millcdgeville S'ate
Hospital, see § 26-4512. Millcdgeville State Hospital Training School for Nui
see § 84-1017 et seq.

35-9902. Loitering or trespassing, driving or riding, on grounds of

—

be unlawful for any person to loiter about or
trespass on the property of the Millcdgeville State Hospital or to drive or
ride over the grounds or roads of said Hospital property with horcarriages, automobiles, bicycles, motorcycles or other vehicles, except
in accordance with such rules and regulations as may be posted under
the authority of the Board of Control. Any person who shall violate the
provisions of this section shall be guilty of a trespass and shall be punState Hospital.

It shall

ished as for a misdemeanor.
pp.

(Acts 1918, pp. 274, 275; 1929,

p.

324; 1031

7, 19.)

EMBALMEP~:

See Title 84, Professions,

Businesses,

and

Trades,

Chapter 84-8.

EMBEZZLEMENT:

See Title 26, Crimes and Punishment, Chapter

26-28.

EMBRACERY:

See Title 26, Crimes and Punishment, Chapter 26-47.

TITLE

36.

EMINENT DOMAIN.
PART

GENERAL PROVISIONS.

I.

Chap.
36-

1.

Sec.

When

PART

and
II.

how

exercised.

Compensation

36-101

CONDEMNATION OF PROPERTY. PROCEDURE.

Chap.

Sec.

36-

2.

To what condemnation

36-

3.

Notice.

Payment

36-201

applicable

of compensation

36-301

36-

4.

Assessors; appointment and oath

36-401

36-

5.

H earing

36-501

36-

6.

Appeals, and

PART

before assessors

III.

final

judgment

36-601

CONDEMNATION FOR SPECIAL PURPOSES.

Chap.
36-

7.

36-

8.

36-

9.

36-10.

36-11.

Sec.

Condemnation by telegraph companies
Condemnation, etc., by power companies
Condemnation by waterworks companies
Condemnation for roads
Condemnation by State or National Government

PART

CHAPTER

I.

36-1.

36-701

36-801
36-901

36rl001

36-1101

GENERAL PROVISIONS.

WHEN AND HOW EXERCISED.
COMPENSATION.

Sec.

Sec.

36-101.

Right of eminent domain de" nec*-

36-102.

When

36-101.

How

36-104.

Just compensation.

right exercised.

right to be exercised.

(3624) Right of eminent

nent domain

36-103.

is

domain

defined.

the right of the State, through

its

—The

right of emi-

regular organization, to

reassert, either temporarily or permanently, its

tion of the soil of

dominion over any porthe State on account of public exigency and for the

public good; thus, in time of

may
mon

war or insurrection the proper authorities
possess and hold any part of the territory of the State for the comsafety; and in time of peace the legislature may authorize the appro-

priation of the

same

to public purposes, such as the

opening of roads,

construction of defenses, or providing channels for trade or travel.
Cross-references.— Condemnation for comity drainage, see § 23-2514. Condemnation of private property, see Chapter 36-3.
General Assembly may exercise
right of, see Const., Art. IV, Sec. II, Par. II (§ 2-2502).
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36-102.

When

(3625)

§ 36-202

right to be exercised.

—

Tt is

the province of the

legislature to judge of the exigencies requiring the exercise of this

r;

one is taken for
the private use of another, the courts should declare the law inoperat:
but

under pretext of such necessity, the property

if,

How

36-103. (3626)

right exercised.

—The

of

legislature

rmy

exercise

through the officers of the State, through the
medium of corporate bodies, or by means of individual enterprise.
this right either directly

— Except

extreme necr-sity and great urgency, the right of eminent domain cannot be exercised
without first providing for just compensation to the owner for the interference with his exclusive rights.
36-104. (3627) Just compensation.

in cases of

—

Destroying property for public good, see $ 88-401. Granting
and compensation for, private ways, see Const., Art. I, Sec. Ill, .Par. I

Cross-references.
of,

(§ 2-301).

PART

CONDEMNATION OF PROPERTY.

II.

PROCEDURE.

CHAPTER

TO WHAT CONDEMNATION APPLICABLE.

36-2.

Sec.

Sec.
36-201.

Meaning

of "persons."

36-202.

To what and
of

36-201.

Meaning

of "persons."

shall include individuals,

domestic or foreign
(Acts 1929, p. 219.)

;

and

—The

to

whom method

condemnation applicable.

word "persons"

as herein used

partnerships, associations, and corporations,

shall include the singular as well as the plural.

To what and to whom method of condemnation applimethod
cable.
The
of condemnation of property and assessment of
damages hereinafter provided shall apply to condemnation by cities,
counties, railroads, telegraph, canal, mining, and waterworks companies,
drainage by counties, tramroads, lighthouses, and beacon constructions,
and to all persons or corporations having the privilege of exercising the
right of eminent domain. The method herein referred to shall also apply
to persons who are or may be engaged in constructing or operating pipe
36-202. (5235)

—

lines for the transportation

and/or distribution of natural or

artificial

and upon persons who are or may be engaged in furnishing natural
or artificial gas for lighting, heating and/or power purposes. (Acts 1897,
gas

p.

;

34; 1898,

p.

54; 1894,

—

p.

99; 1929,

p. 219.)

Cross-references. Compensation for private ways, see Const., Art. I, Sec. Ill,
Par. I (§ 2-301), § 83-105. General Assembly may exercise right of eminent domain, see Const., Art. IV, Sec. II, Par. IV (§ 2-2502). Condemnation for lighthouses, see § 36-1101.
Redress for damage* by roads, see § 95-208.
Condemnation for mining purposes, see §§ 83-201, 83-208. Right of way for tramroads,
see § 83-302. Railroad right of way, see Title 94, Railroads, Chapter 94-3.
Condemnation by waterworks companies, see § 36-902. County drainage, see § 23-2514.
Construction of telegraph or telephone lines, see § 104-205. Destroying property
for public good, see § 88-401. Western and Atlantic Railroad, see Title 91, Public
Property, Chapter 91-3. Condemnation of private property for airports, etc., see
§

11-203.

E minent Domain.

56-301

§

CHAPTER

PAYMENT OF COMPENSATION.

NOTICE.

36-3.

Sec.

Sec.

36-301.

Taking

or
property.

Payment

302.

damaging

or tender of

private

36-308.

Notice

compen-

36-309.

Service

in case of trust property or remainders.

When

parties cannot agree as
compensation.
Notice to owner.
Notice if owner under disabil-

36-303.

Where

36-310.

36-305.

ity.

Notice where there

36-306.

no per-

is

When

unknown,

or

unborn

re-

maindermen.

How

36-312.

Where

36-313.

Direction and contents of no-

service effected.

notice cannot be served.

tice.

ordinary disqualified.

—

damaging private property. All corporapersons authorized to take or damage private property for pub-

36-301.
tions or

of

36-311.

sonal representative.
36-307.

owner

possibility

to

KM.

on nonresi-

notice

of

dents.

sation.

lic

1076

(5206) Taking or

purposes shall proceed as herein set forth.

—

Cross-reference. Compensation to
Art. I, Sec. Ill, Par. I (§ 2-301).

36-302.

(5207)

Payment

tions or persons cannot

(Acts 1894,

p. 95.)

be made for property taken, see Const.,

or tender of compensation.

by contract procure the

—

If said corpora-

land, easement, right of

way, waterway, franchise, or other interest or property useful, needful,
and necessary for public purposes, and authorized by law to be taken
or damaged, said corporation or person may take or damage said property, upon paying or tendering to the owner thereof just and adequate
compensation for the land, franchise, or other interest or property so to
be taken or used.
Cross-reference.
$

(Acts 1894,

p. 95.)

— Corporate powers

of railroads over disputed right of way, see

94-3U8.

36-303.

(5208)

When

parties cannot agree

parties cannot agree as to compensation.

upon the compensation

to be paid, the

assessed and determined as hereinafter provided.
36-304. (5209) Notice to owner.

—The

same

(Acts 1894,

—

If the

shall

be

p. 95.)

corporation or person seeking

condemn property for public purposes shall serve a notice upon the
owner of the property and upon the owner of any remainder, reversion,
to

mortgage,

lease, security deed, or other

interest therein.

(Acts 1894,

p. 96.)

Cross-reference.

—How

notice signed and served, see § 36-1003.

36-305. (5210) Notice

if

owner under

disability.

—

If

the owner, or any

minor or under any disability whatsoever, such
be served upon his or their personal representatives. (Acts

of the owners, shall be a

notice shall
1894, p. 96.)

36-306.

(5211) Notice where there

is

no personal representative.

—

If

no personal representative, such notice shall be served personally
upon the minor and upon the ordinary of the county where the property
there

is

is

located,

who

shall appoint a

in said litigation.

(Acts 1894,

guardian ad litem to represent the minor

p. 96.)

—

(5212) When ordinary disqualified.
If such ordinary, by reason of interest or other cause, is disqualified, such notice shall be served
36-307.

E minent D omain.
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upon the clerk

of the superior court of the county,

guardian ad litem to represent the minor.

36-313

§

who

(Acta 1894,

shall

appoint a

p. 96.)

—

Cross-references. Appointment of guardian ad litem, see § 37-1304.
to decree in vacation, see § 37-1205. Appointment in probate matters, see

r

8

36-308. (5213) Notice in case of trust property or remainders.

113

—

If

&

the

property sought to be condemned is trust property, or property in which
remainders have been created, such notice shall be served upon the
trustee, and also upon such persons as have an interest under the convey-

ance and

who

(Acts 1894,

are of age.

p. 96.)

—

Purchasers
Cross-references. Sales by trustees, see § 108-408.
see § 108-416. Definition of estate in remainder, see § 85-701.
36-309. (5214) Service of notice on nonresidents.

—

If

from

trustees,

the owner, or any

any way interested in the property, reside
out of the State, notice shall be served upon the person in possession,
and a like notice shall be enclosed in an envelope, properly stamped and
directed, and be by the said corporation or person delivered to the ordinary of the county, who shall mail the same to said owner or owners, at
their address if known, and if the address be not known, the ordinary
shall act for such nonresident owners in the manner herein provided for
unrepresented minors. An entry of the facts and his action therein shall
be entered on the minutes by the ordinary. (Acts 1894, p. 96.)
of the owners, or persons in

36-310. (5215)

—

Where owner unknown,

or possibility of unborn re-

owner or owners of such property, or of any interest
therein, are unknown, or there is possibility of unborn remaindermen
having an interest, notice shall be served upon the person in actual possession of the property, and also upon the ordinary, who shall act for
Provided, howsaid Unknown owner as provided for in case of minors
ever, that whenever the unknown owner may appear, he may ask for and
maindermen.

If

the

:

have another assessment under the terms of this law, and he shall receive
the amount then assessed; and in the event the second assessment is less
than the first, the ordinary shall return the overplus to the corporation
or person originally condemning. (Acts 1894, p. 96.)
36-311. (5216)

How

service effected.

—Unless service

is

acknowledged

or waived, a copy of such notice shall be served by a sheriff or deputy,
personally or by leaving a copy at the residence of the owner, or mailed
in case of nonresidents, at least 15

the damages.

(Acts 1894,

36-312. (5217)

Where

days before the day fixed for assessing

p. 96.)

notice cannot be served.

— In cases where service

cannot be effected by leaving notice at place of residence or by personal
service, the notice shall be posted at the courthouse door 15 days and be
published once in the
sessing the damages.

official

paper one week before the day fixed for as-

(Acts 1894,

p. 97.)

—

and contents of notice. All notices shall be
directed to the owner or owners, and shall describe the property or franchise and the amount of interest therein sought to be condemned, fix the
time when the hearing will be had on the premises, give the name of the
assessor selected by the persons seeking condemnation, and request the
36-313. (5218) Direction

I
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owner, trustee, or representative, as the case
(Acts 1S94,

sessor.

CHAPTER

may

be, to select

an as-

p. 97.)

ASSESSORS; APPOINTMENT AND OATH.

36-4.

Sec.

Sec.
36-401.

When

assessor to be appointed
by ordinary; notice.

36-401.

When

(5219)

Third assessor, selection

36-402.
36-403.

Oath

assessor to be appointed

of.

of assessors.

by ordinary;

notice.

the persons seeking such condemnation and assessment shall notify

If

owner or persons interested have failed to select an
assessor, or that the owners fail to agree upon an assessor, or that the
owner is unknown, or that the owner or any one of the owners is a minor
or otherwise under disability and without legal representative, the ordinary of the county where the property is situated, or the franchise sought
to be condemned is used, shall select an assessor for such persons or
owners and if such ordinary is disqualified, then the clerk of the superior
court of the county shall make the selection, after like notice by such
the ordinary that the

;

corporation.
36-402.

(Acts 1894,

p. 97.)

(5220) Third assessor, selection

selected shall select a third assessor; but

upon

if

of.

—The

in five

two assessors thus

days they do not agree

a third assessor, the judge of the superior court of the county,

application of either party, of

make

which the other

the selection in term time or vacation.

shall

upon

have notice, shall

(Acts 1894,

p. 97.)

—

Oath of assessors. The three assessors thus selected
shall be sworn by some officer authorized to administer an oath "to do
equal and exact justice between the parties according to law." (Acts
36-403.

(5221)

1894, p. 97.)

CHAPTER

36-5.

HEARING BEFORE ASSESSORS.
Sec.

Sec.
36-501.

When

36-502.

Subpoenas

hearing cannot be had
at time fixed.

36-504.

Assessment of value and dam-

of

36-505.

Evidence to be heard by asRepresentation by
sessors.

36-507.

Value of land, how estimated.
Consequential damages.
Finding of assessors, how and
where entered.
Filing and record of award.

and

attendance

witnesses.
36-503.

36-506.

36-508.

attorney.

36-501.

(5223)

ages.

When

hearing cannot be had at time fixed.

—

If

by

rea-

son of delay in appointing assessors, or other cause, the hearing cannot

be had at the time fixed in the original notice, the assessors shall

fix

the

time for the hearing and notify both parties in writing of the time and
place of the hearing.
36-502.
shall

(Acts 1894,

p. 97.)

(5222) Subpoenas and attendance of witnesses.

—The assessors

have the same power to issue subpoenas and compel the attendance

of witnesses as

is

Cross-reference.

vested in the superior court.

— Compelling

(Acts 1894,

attendance of witnesses, see

§

p. 99.)

38-1501.
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Evidence to be heard by assessors.

36-503. (5224)

—The

§ 36-508

Representation by

evidence offered by either
party as to the value of the property to be taken or used, or afl to damages done the owners of the same, and the benefits to the owner accruing
attorney.

said assessors shall hear

all

from the use of the property by the corporation or persons. Parties may
be represented in person or by attorney before the assessors. (Acts
1894, p. 97.)

Assessment of value and damages.

36-504. (5225)

—The

assessors, or

a majority of them, shall assess the value of the property taken or used,
or damage done, and shall also assess the consequential damages to the

property not taken, and deduct from such consequential damages the consequential benefits to be derived by the owner from the operation of its
franchise by the corporation, or by the carrying on of the business of the
Provided, the
corporation or person taking or damaging the property
consequential benefits assessed shall in no case exceed the consequential
:

damages assessed: Provided

further, that nothing in this section shall be

owner

so construed as to deprive the

(Acts 1894,

so taken or used.

p. 97.)

Value of land, how estimated.

36-505. (688)

of land

of the actual value of his property

when taken

for public uses,

it is

— In

estimating the value

not restricted to

its

agricultural

or productive qualities, but inquiry may be made as to all other
mate purposes to which the property could be appropriated.

—

Cross-reference. Ascertaining damages to landowner,
teration of public road, see § 95-208 et seq.

36-506. (689) Consequential damages.

legiti-

from construction or

al-

—Prospective and consequential

damages resulting therefrom may also be taken into consideration, if
the same are plain and appreciable; and on the other hand, the increase
of the value of the land from the proposed public improvement may be
considered, but in no case shall the owner be deprived of the actual damages by such estimated increase.
36-507. (5226) Finding of assessors,

how and where

entered.

— Said

as-

sessors shall enter their finding on the notice substantially as follows

"Upon
C. D.

condemn the following property of
was duly served by the sheriff (or his deputy) on

the application of A. B. to

:

,

notice

C. D. (owner, trustee, representative, or ordinary, as the case

by (mailing, posting,

etc.,

as the case

The (owner,

E. F. as assessor.

may

be).

The

may

be),

applicant appointed

mav

ordinary, representative, as the case

be) appointed G. H. as assessor, and they two (or judge of the superior

who, after being duly sworn and hearing the evidence, find and award that for taking the property sought to
the said A. B. shall pay to C. D.. as owner,
be condemned, to wit:
court) appointed

I. J.

as assessor

;

,

the

sum

of $

.

The

consequential damages to the property of C. D.
and the consequential benefits to S
and

not taken amount to $
the said A. B. shall pay said C. D. the difference between such damage
and such benefit." (Acts 1894, p. 98.)
,

:

—

and record of award. Within 10 days after the
award is made, it shall be filed and recorded in the office of the clerk of
the superior court of the county where the property is situated or franchise sought to be condemned is exercised. (Acts 1S94, p. 98.)
36-508. (5227) Filing

Eminent Domain.
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CHAPTER

36-6.

APPEALS, AND FINAL JUDGMENT.
Sec.

Sec.
;

.

1080

601.

Right of appeal; time;

trial of

:

2

.

36-603.
:
.

-604.

and award to be en-

Notice

3o-o05.

tered on minutes.

issue,

Appeal not to delay, when.
Tender, payment, or acceptance not to prevent appeal.
When execution shall issue.

What

36-606.

interest to vest in party

seeking condemnation.

Payment

minor or repre-

to
sentative,

36-607.

—

(5228) Right of appeal; time; trial of issue. In case either
party, or the representative of either party, is dissatisfied, he or they
36-601.

may, within 10 days from the time the award is filed, enter in writing an
appeal from the award to the superior court of the county where the
award is filed and at the term succeeding the filing of the appeal, it shall
be the duty of the judge to cause an issue to be made and tried by a jury
;

as to the value of the property taken or the

the

same

right to

move

for a

new

other cases at law. (Acts 1894,

trial

amount

and

file

a

of

damage done, with

bill of

exceptions as in

p. 98.)

— Adjusting

difference between damages awarded by assessors
For what causes new trial granted, see § 70-202 et seq.
Bills of exceptions generally, see Title 6, Appeal and Error, Chapter 7 et seq.
Appeals generally, see Title 6, Appeal and Error.

Cross-references.

and by

jury, see

36-602.

36-603.

§

(5229) Appeal not to delay, when.

—The

entering of said ap-

peal and the proceedings thereon shall not hinder or delay in

work

the corporation's or person's

or the progress thereof,

if

any way

the applicant

to condemn shall pay or tender to the owner the amount of the award,
and, in case of the refusal of the owner to accept the same, deposit the
amount awarded with the clerk of the superior court for the benefit of

the owner.
36-603.

—The

(Acts 1894,

p. 98.)

(5230) Tender, payment, or acceptance not to prevent appeal.

tender, payment, or acceptance of the

amount shall not prevent
the amount so awarded by

from prosecuting the appeal. If
the assessors is less than that found by the final judgment, the person
seeking condemnation shall be bound to pay the sum so finally adjudged,
in order to retain the property; and if it be less than that awarded by the
assessors, the owner shall be bound to refund any excess paid to or received by him, and a judgment for such excess shall be rendered against
him, to be collected by levy as in other cases. (Acts 1894, p. 98.)
either party

When

—

no appeal be entered
within 10 days after the award is filed, or if the persons seeking condemnation shall fail to pay the amount of the award or final judgment, the
clerk shall issue execution upon such award or judgment, which may be
levied upon any property of the corporation or person condemning. (Acts
36-604.

(5231)

execution shall issue.

If

1894, p. 99. j

36-605.

(5232) Notice and

cases the clerk shall

award

—

be entered on minutes. In all
enter the notice and award thereon upon the minutes
to

of the court, and the corporation or person

condemning

shall

pay the

costs for the condemnation proceedings to each assessor, not exceeding
$2 per day, and other cost as now provided by law in civil cases in the

superior court.

(Acts 1894,

p. 99.)

Eminent Domain.
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36-606.

What

(5233)

jj

36-702

interest to vest in party seeking condemnation.

— Upon the payment, by the corporation or
of the

amount

of the award,

and

poration or person shall become

person seeking to condemn,
judgment on appeal, such cor-

final

vested with such interest

in

the prop-

may

be necessary to enable the corporation or person taking to exercise its franchise or conduct its business; and whenever the
corporation or person shall cease using- the property taken for the purpose of conducting its business, said property shall revert to the person
erty taken as

whom

whenever any municipality
condemns land for protection against floods and freshets, said municipality may acquire a fee simple title to the property condemned on payment of the condemnation money. (Acts 1894, p. 99; Acts 1914, p. 61.;
from

taken, his heirs or assigns; but

Payment

whom

—

minor or representative. If the person to
the money belongs shall be a minor or under any disability, and

36-607. (5234)

to

without a legal representative entitled to receive the same, the money
who shall at once cause the
same to be invested; and to this end the ordinary of the county of his
residence shall appoint a guardian or other proper representatives to receive said money and manage the property in which it may be invested.
(Acts 1894, p. 99.)

shall be paid to the ordinary of the county,

PAUT III. CONDEMNATION FOR SPECIAL PURPOSES.
CHAPTER

CONDEMNATION BY TELEGRAPH

36-7.

COMPANIES.
Sec.
36-701.

Sec.

When

telegraph
demns; notice

tents
36-702.

How

company conand

on

whom

But one proceeding, and when

36-704.

Hearing.

con-

its

-

and

36-703.

it

shall be had.

notice

served.

When

company condemns; notice and its
contents. When a telegraph company undertakes to condemn so much
of the right of way of a railroad company as may be necessary for its
36-701. (5236)

telegraph

—

use for the purpose of constructing, maintaining, and operating its telegraph lines along and upon such right of way, the notice provided for
in section 36-313 shall be directed to the railroad company, and shall set
out the manner in which the telegraph

company proposes

to construct

its

on the right of way of the railroad company, fix the time when the
hearing shall be had, give the name of the assessor selected by said telegraph company, and request the railroad company to select an assessor.
lines

(Acts 1898,

p. 54.)

—

Cross-references. Right to condemn private property
see § 104-202. Construction of lines, see § 104-205.

How

and on

whom

by telegraph companies,

—Notice

be
served upon said railroad company as is provided for the service of other
suits upon railroad companies.
It shall not be necessary to serve such
notice upon any person or corporation other than the railroad company
36-702. (5237)

notice served.

shall

§

Eminent Domain.

36-703

10S3

and operating the railroad whose right of way is sought
to be condemned by the telegraph company for its use, and only the interest of such railroad company so served shall be affected by the proin possession of

ceedings.

(Acts 1898,

p. 54.)

—

Cross-references. Lessee of franchise of corporation liable same as lessor, see
Perfecting service of process, see § 22-1101. Service on lessee of rail? 22-715.
road, see § 94-1103.

—

(525$) But one proceeding, and when it shall be had. There
be
need
but one condemnation proceeding against the same railroad com36-703.

may

be had in any county where service can be made upon
said company, as herein provided; but if the railroad company has a
pany, which

main or principal office located in this State, then the proceeding shall
be had in the county in which the main or principal office is located, and
the assessors shall make their findings of the damages to which the railroad company may be entitled by reason of the construction, maintenance, and operation of the telegraph lines in the manner set out in the
notice.

(Acts 1898,

Cross-reference.
§

p. 54.)

— Must

sue

railroad

where cause of action

originates,

see

94-1101.

36-704. (5239) Hearing.

—The hearing may be had in the

office of

the

ordinary of the county in which the condemnation proceedings are had or
may fix; and it shall not be necessary for
the assessors to go upon or inspect the premises sought to be condemned,

at such place as the assessors

but they shall
to the

make

damages that

(Acts 1898,

upon the testimony heard by them as
be done the railroad company in the premises.

their findings
will

p. 54.)

CHAPTER

36-8.

CONDEMNATION,

ETC.,

BY POWER

COMPANIES.
Sec.

Sec.

36-801.

36-807.

Right of action of owner of
damaged property not prej-

36-808.

Condemnation of road or high-

36-809.

way. Notice.
Procedure. Officers notified to

Water power owners may purchase, lease, or condemn
easements; payment of compensation.

36-802.

Payment

36-803.

damages.
"Public road" and "public high-

way"
36-804.

36-805.
36-806.

of

udiced.

compensation or

defined.

Acquisition of right to
roads and highways.

flood

Appeal to superior court.
Rights pending the appeal.

act for State or county.
36-810.

Condemned road not to be used
until- new road approved.

36-8 U.

When
erty

36-812.

and how

may

interest in propbe condemned.

Acquisition of

certain

mills,

factories, etc.

Water power owners may purchase, lease, or condemn
easements; payment of compensation. Any corporation or individual
owning or controlling any water power, or location for steam plant here36-801. (5240;

—

and operating or constructing or preparing to construct thereon a plant or works for generating electricity by water or
steam power, to be used for the purpose of lighting towns or cities, or
supplying motive power to railroad or street car lines, or supplying light,
heat or power to the public, shall have the right to purchase, lease or
condemn rights of way or other easements over the lands of others in
order to run lines of wires, maintain dams, flow backwater or for other
inafter mentioned,

1

Eminent Domain.

083

uses necessary to said purposes, upon

owner

the

of the land to be affected.

§ 36-807

paying just compensation to

first

(Acts 1897,

p. 68. )

—

Payment of compensation or damages. Tn fixing the compensation or damage for both actual and consequential damages, either or
both shall be paid by the persons seeking to condemn property as herein
36-802.

provided.

(Acts 1925, pp. 272, 276.)

and "public highway" defined.— The terms "public road" or "public highway," whenever used in this Chapter, shall include not only highways and roads proper, but bridges, culverts, and
36-803. "Public road"

appurtenances as well. (Acts 1927,

p. 373.)

—

and highways. Such corporation or individual shall have the right and authority to acquire by
purchase or condemnation the right to flood private roads, and shall have
the right to acquire by condemnation the right to flood public roads or
highways, by paying to the State or county authorities having jurisdiction
over the same the cost of locating, laying out, constructing and opening
other public roads or highways in lieu of and to the same extent as the
public roads or highways flooded or intended to be flooded, and also by
paying to the State and county authorities any other damages that may
be the natural and probable consequence thereof. (Acts 1925, pp. 272,
36-804. Acquisition of right to flood roads

276.)
Cross-reference.

— Condemned

county authorities, see

§

road cannot be used until new road approved by

36-810.

—

Appeal to superior court. Either party may appeal to the superior court of the county in which said public roads or highways lie
within 30 days after the award of condemnation is made, by filing with
the ordinary of the county a written notice of appeal which shall be by
him transmitted to said superior court within 10 days, and on such appeal the trial shall be de novo. (Acts 1925, pp. 272, 276.)
36-805.

Cross-reference.

—Appeals,

generally, see Title

36-806. Rights pending the appeal.

6,

—Upon

Appeal and Error.
the

poration or individual to the said authorities of

payment by such corthe sum fixed by such

award, together with the cost of proceedings, pending such appeal, and

upon the execution of a bond in double the amount of the award so fixed,
with good and sufficient surety to pay the eventual condemnation money,
the corporation or individual shall be entitled to flood the public roads or

highways which are made the subject
shall not vest absolutely in

of the case
tion

money

of the proceedings, but such right

such corporation until the

and the payment or deposit
as shall be adjudged.

in court of

final

such

determination

final

condemna-

(Acts 1925, pp. 272, 276.)

Right of action of owner of damaged property not prejudiced.
right of action of any property owner or public utility whose

36-807.

—Any

-

may

be damaged by the closing of said public roads or highways, against such corporation or individual closing same, shall not be

property

construed as being taken
p.

68; 1925, pp. 272, 276.)

away

or in any

way

prejudiced. (Acts 1897,

§

Eminent Domain.

36-gQg

Condemnation

36-808.

ceeding to condemn

of road or

a public road or

1084

highway.

highway

Notice.
is

—Where any pro-

instituted,

if

the

same

is

highway system, or jurisdiction or control thereof has
been taken over or assumed by the State Highway Board or other State
authority, the notice of intention to condemn shall be addressed to and
s
rved upon the chairman of the State Highway Board or such other
a part of the State

officer as

may

said State

highway system and

hereafter be vested with the supervision and control of
said road or

if

;

highway

is

under the su-

pervision or control of county authorities, the notice of intention to con-

demn

and served upon the ordinary, chairman of
the board of commissioners of roads and revenues, commissioner of roads
and revenues, or such other officer as is by law vested with jurisdiction
over and control of the public roads of the county in which said road to
shall be addressed to

be condemned

(Acts 1927,

located.

is

—
Cross-reference. "Public

and appurtenances, see

§

36-809. Procedure.

p. 373.)

road" and "public highway" include bridges, culverts

36-803.

Officers notified to act for State or county.

—The

such condemnation of public roads and highways shall be the
by the general laws as now embodied in Chapters 36-2
to 36-6, and as the same may hereafter be amended, in so far as the same
are not in conflict with the provisions of this Chapter, and the public offiprocedure

same

in

as provided

cer or officers to be notified and served as aforesaid shall act for and in be-

may

half of the State or county, as the case

assessor and in
respect to the

(Acts 1927,

all

other respects as provided in

owner or owners

appointment of an
said general law with

be, in the

of property sought to be

condemned.

p. 373.)

Condemned road not to be used until new road approved.
Before any public road condemned under the provisions of this Chapter
may be used by the condemnor, the new road, including any and all
36-810.

bridges and culverts that

may

be necessary as a part thereof, shall be

and constructed by the condemnor, and by the condemnor made
ready for use by the public, all of which new construction shall be approved by the authorities having control of the road condemned. (Acts
laid out

1927, p. 373.)

36-811.

—

If said

(5241)

When

and

how

interest in property

may

be condemned.

corporation or individual does not by contract procure the ease-

ment, right of way, or other interest

in

property provided for in the

preceding sections of this Chapter, they shall have the right to acquire or

condemn

the

same

in

Chapters 36-2 to 36-6.
36-812.

accordance with, and subject
(Acts 1897,

to,

the provisions of

p. 68.)

(5242) Acquisition of certain mills, factories, etc.

— Such

cor-

poration or individual shall have the right and authority to acquire by

condemnation any

mill, factory,

dam

or other property connected with

same, except cotton mills or factories, or any power plant engaged in
furnishing electric current to the public, in the manner prescribed for
the condemnation of and acquiring of other property.
pp. 272, 277.)

(Acts

1925,

Eminent Domain.
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CHAPTER

36-9.

^3

,

CONDEMNATION BY WATERWORKS
COMPANIES.
Sec.

Sec.

Right conferred on corporations
operating waterworks.

36-901.

Assessors

36-902.

of

Consent of

36-903.

conferred

36-901. (2923) Rights

on

corporations

condemn

to

way or

rights

sit'

city.

water-

operating

—

works. Corporations, companies, partnerships, or individuals, constructing, owning, operating, or carrying on waterworks in this State, shall
have the right, power, privilege, and authority to lease, purchase, or condemn land, receive donations, grants, easements, or other uses of land
for the purpose of constructing

and carrying on waterworks. (Acts 1889,

p. 184.)

36-902. (2924) Assessors to

condemn

rights of

way

or

sites.

— In

the

event any of the above-recited corporations or individuals do not procure
from the owners thereof, by contract, title to the land necessary or proper

and successful operation of waterworks, and the
parties cannot agree upon the damage done, the same shall be assessed

for the construction

as provided in Chapters 36-2 to 36-6. (Acts 1889, p. 184.)
Cross-references.

— Right

To what condemnation

of corporations to take private property, see
applicable, see § 36-202.

Consent of

36-903. (2925)

city.

—None

§

36-301.

of the provisions of the

two

preceding sections shall become operative until after the said corporation, company, or individual shall have bona fide entered into a contract
with the proper authorities of some incorporated city or village, for supplying water for public purposes.

CHAPTER

36-10.

(Acts 1889, pp. 184, 186.)

CONDEMNATION FOR ROADS.

Sec.

Sec.

36-1001.
36-1002.

Laying

36-1003.

etc.,

36-1004.

out, altering, grading,
of public roads.

Notice, how signed and served,
County may decline to accep*

Procedure; notice; expense.

the land.

Laying out, altering, grading, etc., of public roads.—
cases when it shall become necessary to condemn land in any coun-

36-1001. (5243)

In all
ty for the purpose of laying out, altering, grading, improving, turnpiking, paving, widening, or macadamizing public roads, for the use and
convenience of the public, the county authorities, consisting of the ordinary or county commissioners, as the case may be, shall have power and
authority to condemn the lands of private persons or corporations. The
width of the roads shall not exceed 50 feet at the base. (Acts 1897,
p. 107; 1900, p. 66.)

Cross-references.— Assessment of damages, see

Highway Board

to

condemn

right of

way

§

95-208 et seq.

36-1002. (5244) Procedure; notice; expense.

come necessary

to

Right of State

for roads, see § 95-1724.

condemn lands under

—Whenever

it

shall be-

the preceding section, the

man-

ner of procedure shall be as set forth in Chapters 36-2 to 36-6, with the
exception that five days' notice to the owner of land sought to be con-

demned under

the preceding section shall be

deemed

sufficient:

Pro-

Eminent Domain.

§ 36-1003
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vided, that the county shall bear the expense of condemnation.

(Acts

1900, p. 66.)
Cross-reference.

36-1003.
thorities of

— How

service effected, see

(52451 Notice,

any county

how

§

36-311.

signed and served.

—Whenever

the au-

shall seek to avail themselves of the provisions of

by existing laws to be served upon
the property, or upon the owner of any remainder, rever-

this Chapter, the notice prescribed

the

owner

of

lease, security deed, or other interest therein, shall

mortgage,

sion,

be

signed by the county commissioners of said county, or a majority of
them, and if there be no county commissioners in said county, then by

deemed to be
the commence-

the ordinary thereof; and such notices shall be held and

the official decision and action of said county in regard to

ment

of said

condemnation proceedings.

Cross-reference.

— Who must receive notice,

(Acts 1900,

p. 66.)

see § 36-304 et seq.

—

County may decline to accept the land. The county
authorities, at any time after the award of the assessors or the final judgment fixing the damages to be paid by reason of said condemnation, may
decline to accept the land so sought to be condemned; but in the event
of such declination the county whose authorities are seeking to condemn
said land shall pay all costs of said proceedings up to the time of said
36-1004. (5246)

declination.

(Acts 1900,

CHAPTER

p. 66.)

CONDEMNATION BY STATE OR
NATIONAL GOVERNMENT.

36-11.

Sec.
36-1101.
36-1102.

36-1103.

36-1104.

Lands condemned

for United
States lighthouses, etc.

Coast surveyors.
to landowners.
When proceeding authorized.

Damage

36-1105.

Petition; contents.

36-1106.

Order

36-1107.

36-1108.

Service of copy of petition and
order of court. Parties.
Additional notice and service.

36-1109.

Assessment;

of court.

36-1111.
36-1112.
36-1113.
36-1114.

Process.

appointment

36-1110.

of

36-1115.
36-1116.

Appeal from assessors' award.
Scope of award or verdict;
molding; directions.
Power of judge. Jury trial.
Person interested heard at any
time before condemnation.
Taxes; notice to and directions by court.
Provisions of Chapter supplementary and cumulative.
Recording of proceedings; fees.

assessors; hearing.

36-1101. (27)

Lands condemned

for

United States lighthouses,

etc.

United States, and the mayor of any city, in the county
in which it is proposed to erect lighthouses, beacons or range lights, or
any other structure designed to assist the navigation of the waters of

The

ardent of the

by the Government of the United States, shall
mark out, by metes and bounds, the land necessary to be taken, and adIf the agent of the United States
vise the respective owners thereof.
and the owners cannot agree upon the compensation to be paid for taking the land, the Governor shall appoint one person and the owner of
the land another, and these two shall select a third person, who shall
constitute a commission to assess the just and adequate compensation to
this

State, authorized

Eminent Domain.
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§36-1

be paid, according to the general method of condemning land
Title provided. (Acts 1882-3, p. 119.)
Cross-references.

—To

in

1

this

what condemnation

jurisdiction of Congress, see Const. U.

S.,

Exclusive
applicable, see $ 36-202.
Art. J, Sec. 8, Par. 17 (§ l-125j.

—

36-1102. (28) Coast surveyors. Any person employed under the Act
of the Congress of the United States, providing for a survey of the coa v
,

may enter upon lands and clear or cut timber within this State upon
the same, for any purpose legitimately connected with and requisite to
Provided, no unnecessary injury be done thereby,
damages to the owner of the land be promptly paid. (Act 1847,

effect the said object:

and all
Cobb, 155.)

—

Damage

to landowners.
If the parties representing the
United
States,
and
the
owner
or possessor of the land
Government of the
so entered upon, cannot agree upon the amounts to be paid for the same,
the damages shall be assessed as in this Title provided.

36-1103. (29)

Cross-reference.

36-1104.

—Assessment

When

of compensation, see

proceeding authorized.

§

36-303 et seq.

—Whenever the

gia or the United States shall desire to take or

State of Geor-

damage

private prop-

erty in pursuance of any law so authorizing, and shall find or believe
that the title of the apparent or presumptive

owner

of

such property

is

defective, doubtful, incomplete or in controversy; or that there are or

may

be persons unknown or nonresident

claim or

demand

tate therein

or

may

;

thereon, or

some

who have

or

may have some

actual or contingent interest or es-

or that there are minors or persons under disability

be interested therein

;

who

are

or that there are taxes due or that should

be paid thereon; or shall, for any reason, conclude that it is desirable
to have a judicial ascertainment of any question connected with the matter such Government may, through any authorized representative, either
in term time or vacation, petition the superior court of the county having jurisdiction, for a judgment in rem against said property, condemning the same to the use of the petitioner upon payment of just and adequate compensation therefor to the person or persons entitled to such
;

payment.

(Acts 1914,

p. 92.)

36-1105. Petition; contents.

—The

petition

shall

set

forth

the facts

showing the right to condemn the property to be taken or damaged
the names and residences of the persons whose property or rights are
;

to be taken or otherwise affected, so far as

known

;

shall describe the

persons or classes of persons unknown, whose rights therein are to be
excluded or otherwise affected shall set forth such other facts as are
necessary for a full understanding of the cause and shall pray for such
judgment of condemnation as may be proper and desired. If any of the
;

;

persons referred to are minors or under disability, the fact shall be stated.
(Acts 1914, pp. 92, 93.)

—

Order of court. Process. The presiding judge may thereupon make an order requiring all persons concerned to appear at a time
and place therein named, and make known their objections, if any. their
36-1106.

rights,

interest

if

any, their claims as to the value of the property or of their
therein,

and any other matters material

to

their

respective

Eminent Domain.
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which day
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may

be convenient, having due
regard to the necessities of notice, and shall in said order give appropriate directions for such notice and the service thereof.
It shall not
be necessary to attach any other process to the petition except the order
so made, and the cause shall proceed as in rem. (Acts 1914, pp. 92, 93.)
rights,

shall be as early as

copy of petition and order of court. Parties.
All persons entitled to notice under the facts stated in the petition, who
are sui juris and within this State and whose residence is known, shall
be served by the sheriff with a copy of the petition and order as in other
causes at law, unless such service be waived in writing. All other service shall be made in the method pointed out by Chapter 36-3, providing
a method for condemning property, and all persons so served shall be
36-1107. Service of

deemed

parties to the cause.

36-1108. Additional notice

(Acts 1914 pp. 92, 93.)

and

—In

any cases where
the interest of justice and

service.

it

shall

of more
judge to be in
effective notice, to cause additional notice or service, it shall be within
his discretion so to order, and, in such cases, the additional notice and
service shall be made as ordered, before the cause proceeds to final hearing.
In cases where any taxes are alleged or supposed to be due or unpaid, the order shall direct that a separate notice to that effect be given

seem

to the presiding

the proper tax collector.

(Acts 1914, pp. 92, 93.)

36-1109. Assessment; appointment of assessors; hearing.

— On the day

any other time to which .the hearing may be
continued, the court, having first passed on and adjudged all questions
touching service and notice, shall, after hearing from all persons responding and desiring to be heard, make such order as to the appointment of assessors as shall conform most nearly to the provisions of
Chapters 36-2 to 36-6 and give all persons interested equal rights in the
selection thereof.
If, by reason of conflicting interests or otherwise,

named

in the rule, or at

such equality of right cannot be preserved, the judge presiding shall
himself make such order on the subject as shall secure a fair and impartial assessment, or may, in his discretion, order the issues tried in the
In any event it shall be within the power
first instance by a jury.
of the court to hear said cause as speedily as may be consistent with
justice and due process of law, and, if necessary, at the term at which it
(Acts 1914, pp. 92, 94.)
is filed, or the first term after filing.

—

from assessors' award. In case assessors are appointed, the same right of appeal shall lie from their award to a jury in the
superior court, as is given in Chapter 36-6, and upon like terms and con36-1110. Appeal

ditions in

all

respects as are therein provided.

36-1111. Scope of

award or verdict; molding;

or verdict, as the case

and unencumbered

may

be, shall

(Acts 1914, pp. 92, 94.)
directions.

—The award

have respect, either to the entire

any separate claim against the property or
interest therein, as may be ordered, and may be molded under the direction of the court so as to do complete justice and avoid confusion of
interests; and it shall be within the power of the court, upon payment
of the award or verdict into the registry of the court, to adjudge a condemnation of the title in fee simple, and give such direction as to the
fee, or to

Eminent Domain.
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disposition of the fund as shall be proper, according to the rights of the

several respondents, causing such pleadings to be

and such
made up as shall be appropriate for an ascertainment and determination
of such rights.
(Acts 1914, pp. 92, 94.)

Power

36-1112.

of judge.

Jury

trial.

filed

— All

questions of law arising
arising from the cause may be

upon the pleadings or in any other way
passed on by the presiding judge, who may, from time to time, in term
or vacation, make such orders and give such directions as are necessary
to speed the cause, and as may be consistent with justice and due
process of law; but no jury trial shall be had except in open court.
(Acts 1914, pp. 92, 95.)

any time before condemnation.
Chapter in reference to any rule or or-

36-1113. Person interested heard at

No

provision contained in this

responding thereto, shall be held or construed to exclude any person, as by way of default, from making known his rights
or claims in the property or in the fund arising therefrom. Any such
person claiming an interest or any rights therein may file appropriate
pleadings or intervention at any time before verdict or award, and be
fully heard thereon.
If any person, after judgment of condemnation,
shall desire to come in and be heard on any claim to the fund or to any
After condemnation is
interest therein, he shall be allowed to do so.
had and the fund paid into the registry of the court, the petitioner shall
not be concerned with or affected by any subsequent proceedings unless
upon appeal from the verdict or award as hereinbefore allowed. (Acts
der, or time for

1914, pp. 92, 95.)

36-1114. Taxes; notice to and directions
of

any tax

by

court.

—

collector, notified as herein required, to

It shall

be the duty

make known

to the

court in writing the taxes due on the property, and the court shall give

such direction as will satisfy the same and discharge the
(Acts 1914, pp. 92, 95.)
36-1115. Provisions of Chapter supplementary

lien thereof.

and cumulative.

— This

Chapter shall not be construed as repealing Chapters 36-2 to 36-6. prescribing a method of procedure for the condemnation of private property, but as supplementary thereto and cumulative thereof in cases in
which the State or the United States is concerned, and as intended to
make simpler and more eflective the method of condemnation in those
cases where conflicting interests or doubtful questions render a judicial
supervision of the procedure desirable. In all particulars not otherwise
herein specially provided for, the court shall conform

nearly as
shall

may

its

procedure as

be to the provisions of the said Chapters, and the same

remain of

force.

(Acts 1914, pp. 92, 95.)

36-1116. Recording of proceedings; fees.

—When

such condemnation

award, whether made by assessors or the verdict
of a jury, together with the decree of the court based thereon and a
minute description of the property or interest condemned, or a duly

is

fully completed, the

copy

such award, decree and description, shall be filed and
recorded in the records of deeds in the office of the clerk of the superior
court of the county where the land so condemned lies, and if the land
certified

of

Eminent Domain.

§36-1116
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more than one county, such filing and recording shall be made
in each county in which such land lies, and the clerk shall be entitled
to the same fees for such filing and recording as are now, or may hereafter be. allowed by law for the filing and recording of deeds; said fees
(Acts
to be paid by the party in whose favor said condemnation is had.
lies in

1919, p. 231.)
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GENERAL PRINCIPLES.

I.

JURISDICTION, MAXIMS, ETC.

37-1.

Sec.
37-101.
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Sec.

Courts vested with equity juris-

Purchaser without notice from
one with notice, and vice

37-114.

diction.

versa.

37-102,

Grounds for

37-103.

Equity follows the law.
Complainant must do equity.
Complete justice.
What ought to be done is con-

37-104.
37-105.

37-106.

relief.

Where

37-103.

Volunteers.

37-109.

Party misled.

37-110.

Equality

37-111.

Bona

37-112.

Both

37-113.

Which

equities equal.

is

equity.

37-117.

Lis pendens, notice by.

37-118.

Compelling persons to

37-119.

Laches.

37-120.

Common

37-121.

Equity not to

law remedy.
interfere

with

Concurrent jurisdiction.

37-122.
37-123.

parties' at fault.

Attachment and execution on
decrees.

two innocent persons

of

litigate.

creditor.

fide purchaser, interference with.

shall bear loss.

37-101.

Notice extends to facts discoverable.

sidered done.
37-107.

Notice.

37-115.
37-116.

Extent of jurisdiction.

37-124.

(4518) Courts vested with

equity jurisdiction.

—All

equity

jurisdiction shall be vested in the superior courts of the several counties.

(Act 1799, Cobb, 467.)

—

Cross-references. Extent of jurisdiction, see § 37-124. Superior courts as courts
Superior courts must give effect to all rights of
of equity, see § 24-2615, U 2.
parties, see § 37-901.
Superior courts' exclusive jurisdiction, see Const., Art. VI,
Sec. IV, Par. I (§ 2-3201).

37-102.

(4519) Grounds for

relief.

and allowed for the protection and

— Equity

jurisdiction

relief of parties,

established

where, from any pe-

culiar circumstances, the operation of the general rules of
deficient in protecting

is

law would be

from anticipated wrong or relieving for

injuries

done.

—

Cross-references. Protection to fraternal and other organizations, against inJurisdiction as to affairs of a church, see § 22-408.
fringement, see § 106-202.
Person remediless at law may be assisted by equity, see § 37-1001.

37-103.

(4520) Equity follows the law.

— Equity

is

ancillary, not an-

law where the rule of law
applicable, and the analogy of the law where no rule is directly ap-

tagonistic, to the law; hence equity follows the
is

plicable.

—

Cross-references. Assets partly legal and partly equitable, see
of limitations in subsisting trusts, see § 3-713.

§

37-402.

Statute

—

Complainant must do equity. Tie who would have
equity must do equity, and give effect to all equitable rights in the other
37-104. (4521)

party respecting the subject-matter of the

—

Complete justice. Equity seeks always to do comand hence, having the parties before the court rightfully,

37-105. (4522)
plete justice;
it

will

suit.

proceed to give

full relief to all parties in

reference to the sub-

ject-matter of the suit, provided the court has jurisdiction for that purpose.
Cross-reference.
§

37-1203.

— Superior

court

may mould

its

decrees to

fit

each case, see

Equity.
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37-106.

What ought to be done

(4523)

§37-116
is

considered dene.

done which ought to be done, and directs

siders that

— Equity con-

its relief

accordingly.

—

Cross-reference. Change of property from real to personal or vice versa takes
from date on which change to be made, sec § 113-814.

effect

Where

37-107. (4524)

law

equities equal.

equities are equal, the

unequal, the superior equity shall preSuperior diligence as to time will create such inequality.
If equities arc

shall prevail.

vail.

Cross-reference.

—Where assets are partly legal and partly equitable, see

37-108. (4525) Volunteers.

value

—Where

is

—The

superior to that of a mere

37-402.

§

equity under trust or contract for
volunteer.

—When

marriage articles may be executed in favor of volunAccidents or mistakes of volunteers, when effective, see
Voluntary promises, see § 37-804.

Cross-references.
see § 53-406.

teers,
§

37-217.

37-109. (4526) Party misled.

misled

is

superior to that of

—The

him who

37-110. (4527) Equality is equity.

who

equity of a party

has been

wilfully misleads him.

— In

many

cases, equality

is

equity

in the distribution of equitable assets.
Cross-references.

— No preference

Legal and equitable
equitable,

acquired after receiver appointed, see § 28-405.
Where assets are partly legal and partly
Possession notice of title, see § 85-408.

assets, see § 37-401.
distributed, see § 37-402.

how

Bona

37-111. (4531)

fide purchaser, interference with.

—A

bona

fide

purchaser for value, and without notice of an equity, will not be interfered with by equity.

—

Cross-references. Taking with notice subjects to equity, see § 37-115. Protection of bona fide purchaser, see § 96-111. Protected if without notice, see § 96-208.
Rights of the holder of negotiable instrument, see § 14-501 et seq. Against whom
equity relieves, see § 37-213.

Both

37-112. (4534)

and equally

—When both parties are at

fault,

equity will not interfere, but will leave them where

so,

The

finds them.

parties at fault.

rule

otherwise

is

if

it

the fault of one overbalances, de-

cidedly, that of the other.

—

Cross-references. Equal and unequal equities, see § 37-107. Where party
misled, see § 37-109. Equality is equity in many cases, see § 37-110.

is

—

two innocent persons shall bear loss. When
one of two innocent persons must suffer by the act of a third person, he
who put it in the power of the third person to inflict the injury shall
37-113. (4537)

bear the

of

(77 Ga. 381.)

loss.

Cross-reference.
4,

Which

— Rights and

Agency, Chapter

liabilities of principal as to third

37-114. (4535) Purchaser without notice

—

persons, see Title

4-3.

one with notice shall

from one with

notice,

and

one without notice, the latter shall be protected; or if one without notice shall sell to one with
notice, the latter shall be protected, as otherwise a bona fide purchaser
might be deprived of selling his property for full value. (34 Ga. 454.)

vice versa.

37-115.

If

(4529) Notice.

sell to

—He who takes with notice of an equity takes

subject to that equity.
37-116. (4530) Notice
cient to excite attention

everything to which

it is

extends to facts discoverable.

— Notice

suffi-

and put a party on inquiry shall be notice of
afterwards found such inquiry might have led.

§37-117

Equity.

Ignorance

of a fact,

due

1094

to negligence, shall be equivalent to

(74 Ga. 120; 76 Ga. 823.)

in fixing- the rights of parties.

—

Cross-reference. Notice of dishonor of
Notes. Chapter 14-8.

bills,

(4533) Lis pendens, notice by.

37-117.

and

knowledge,

notes,

etc.,

— Decrees

see Title 14, Bills and

ordinarily bind only

pending suit shall be a general notice of
an equity or claim to all the world from the time the petition shall be
riled and docketed; and if the same shall be duly prosecuted and shall
not be collusive, one who purchases pending the suit shall be affected
by the decree rendered therein. (75 Ga. 867; 69 Ga. 383; 72 Ga. 849.)
parties

their privies; but a

— Res

Cross-references.

adjudicate, see §§ 3-607, 110-501.

(4532) Compelling persons to litigate.

37-118.

— Equity

will not force

persons to litigate in order to have done what they ought, and are willing,
voluntarily to do. (57 Ga. 415
(4536) Laches.

37-119.

;

78 Ga. 250

(1 S. E. 383).)

— Equity gives no

relief to

lay renders the ascertainment of the truth difficult,

one whose long de-

though no

legal limi-

tation bars the right.

—

Cross-references. Equity will consider lapse of time in decreeing an account,
see § 3-713. Limitations in equity, see § 3-712. Superior diligence as to time
creates inequality, see § 37-107.

37-120.

Common law remedy. — Equity

(4538)

of a plain legal right where- an adequate

will not take

cognizance

and complete remedy

is

pro-

vided by law; but a mere privilege to a party to sue at law, or the existence of a common law remedy not as complete or effectual as the
equitable

relief, shall

not deprive equity of jurisdiction.

—

Cross-references. Injunction to prevent erection of a nuisance, see § 72-204.
Petition for discovery, etc., not sustained unless proceeding at law shown to be
inadequate, see S 38-1302. No interference with administration of estates; excepNo remedy at law, etc.,
tions, see § 37-403. All rights given effect, see § 37-901.
must be shown in ne exeat proceedings, see § 37-1402.

—

with creditor. A diligent
creditor shall not needlessly be interfered with in the prosecution of his
(4539) Equity

37-121.

legal remedies.

not

to

interfere

(90 Ga. 518 (16 S. E. 216).)

(4540) Concurrent jurisdiction.

37-122.

—Where

law and equity have

concurrent jurisdiction, whichever first takes jurisdiction shall retain
unless a good reason shall be given for the interference of equity.
Cross-references.
effect, see

concurrent

8

37-901.

it,

— Distribution

All rights shall be given
of assets, see § 37-401.
sue in equity, see § 37-1001. Plaintiff may pursue
3-114. As to administration of equitable assets, see § 37-402.

Who may

suits, see §

—

Attachment and execution on decrees. All orders and
decrees of the court may be enforced by attachment against the person;
decrees for money may be enforced by execution against the property.
Cross-references. — Creditor pursuing two remedies, see § 28-105. Ordinary may
37-123.

(4541)

guardian, see § 49-307.
Plaintiff must elect between suits, see § 3-601.
Execution of money
of courts to punish for contempt, see § 24-105.
Enforcement of injunctions, etc., see § 37-1210. Enforcedecrees, see § 37-1207.
ments of extraordinary remedies, see § 37-1210. Executions, generally, see Title
attach

Powers

Executions and Proceedings Thereunder.

39,

37-124. (4542)

Extent of jurisdiction.

— Generally,

equity

dence embraces the same matters of jurisdiction and modes
as were allowed and practiced in England.
Cross-references,

—Visitorial

powers, see

§

22-704.

Equity

may

jurispruof

remedy

appoint receiver

Equity,

1095
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37-204

for insolvent trader, see § 28-402. Jurisdiction over certain matters of charity,
see § 108-203. A charity once inaugurated, is always subject to §up<
o!
equity, see § 108-204. Judge must sanction extraordinary writs, see 8 81-113.

PART

II.

GROUNDS FOR AND OBJECTS OF EQUITABLE
RELIEF.

CHAPTER

37-2.

ACCIDENT AND MISTAKE.
Sec.

Sec.
37-201.
37-202.
37-203.

37-204.
37-205.

What
What

accident.

is

mistake.
Division of mistakes.

Mistake

37-207.

Cancellation of contract for
mistake of one party, when.
Reforming or executing contract in case of mistake.

37-210.
37-211.

37-213.

Against

37-215.
37-216.

Rule of construction as to conditions; relief against forfeitures.

of fact.

What

Volunteers.

Execution of power; remedy.
Equity may set aside judgments.
Setting aside judgments for

37-220.

good defense.

accident.

is

37-217.
37-218.
37-219.

Ignorance of law.
Mutual ignorance of fact, etc.
Negligence and concealment.

37-201. (4565)

whom

equity relieves.
Payment of lost bonds or notes.
Error in form of conveyance.

37-214.

Mistake of law by parties.
Mistake of law by draftsman

37-206.

37-209.

Relief in equity in cases of negligence by complainant.

is

or agent.

37-208.

37-212.

—An

accident relievable in equity

is

such an occurrence, not the result of negligence or misconduct of the
party seeking relief in relation to a contract, as was not anticipated by
the parties when the same was entered into, and which gives an undue
advantage to one of them over another in a court of law.
Cross-reference.

—How grants
What

37-202. (4570)

is

may

be set aside, see

mistake.

§

85-310.

—Mistake relievable

in equity is

some

unintentional act, or omission, or error, arising from ignorance, surprise,

This power shall be exercised with
the evidence shall be clear, unequivocal, and

imposition, or misplaced confidence.
caution,

and to justify

it

decisive as to the mistake.
Cross-references.

— Recovery

by insurer

of

money

paid for loss, see

§

56-705.

Will inoperative, when executed under mistake of fact, see § 113-210. Payments
through ignorance of law, etc., deemed voluntary and not recoverable, see
§

20-1007.

37-203. (4574) Division of mistakes.

— Mistakes

may

be either of law

or of fact.

—

Promise by surety in ignorance of discharge not binding, see
Annulling contract, see § 96-210. Consideration founded on mistake,
promise not enforceable, see § 20-308. Ignorance, when not justify interference,
Cross-references.

§

103-207.

see

§

37-211.

37-204. (4576) Mistake of

law by

parties.

—An

honest mistake of the

law as to the effect of an instrument on the part of both contracting parties, when such mistake operates as a gross injustice to one, and gives
an unconscionable advantage to the other, may be relieved in equity.
Cross-reference.
§

96-210.

— Effect

of mistake

or ignorance, as to a sale

contract,

see

Equity.

§ 37-205
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by draftsman or
other agent, by which the

(4577) Mistake of law

37-205.

law by the draftsman or

agent.

—A

mistake of

contract, as executed,

does not fulfill or violates the manifest intention of the parties to the
agreement, may be relieved in equity.
Cross-reference.

— Error

form

in

of conveyance, see

§

37-215.

—

(4580) Mistake of fact. In all cases of a mistake of fact material to the contract or other matter affected by it, if the party com37-206.

plaining applies within a reasonable time, equity will relieve.

mistake of one party,
when. Equity will not reform a written contract, unless the mistake is
shown to be the mistake of both parties but it may rescind and cancel
upon the ground of mistake of fact material to the contract of one party
only.
(89 Ga. 626 (15 S. E. 813).)
(4579) Cancellation

37-207.

—

of

contract for

;

Cross-reference.— Mistake in instrument required to be in writing provable by
parol, see

§

38 510.

37-208. (4578)

A

Reforming or executing contract in case of mistake.
between reforming a contract and executing a con-

distinction exists

To

tract in case of mistake.

authorize the former, the court shall be sat-

but the court may
the mistake shall be confined to the

by the evidence that the mistake was mutual

isfied

refuse to act in the latter case,

if

;

party refusing to execute.
Cross-reference.

— Error

form of conveyance, see

in

§

37-215.

—

law Mere ignorance of the law on the
part of the party himself, where the facts are all known, and there is no
misplaced confidence, and no artifice or deception or fraudulent practice
is used by the other party either to induce the mistake of law or to pre37-209. (4575) Ignorance of

vent

its

correction, shall not authorize the intervention of equity.

—

Cross-references. Ignorance of law no excuse, see § 102-105.
Recovery by
Effect of mistake or ignorance, as
insurer of money paid for loss, see § 56-705.
Payments through ignorance of law, etc., deemed
to a sale contract, see § 96-210.
voluntary and not recoverable, see § 20-1007.

37-210.

(4582)

Mutual ignorance

of fact, etc.

—Ignorance by both par-

not justify the interference of the court; nor shall a
mistake in judgment or opinion merely as to the value of property auties of a fact shall

thorize such interference.
Cross-reference.

37-211.

— Deficiency

in sale of lands, see § 29-201.

(4581) Negligence and concealment.

able diligence, could have had

knowledge

relieve; nor shall the ignorance of a fact,

—

If a party,

by reason-

of the truth, equity shall not

known

to the opposite party,

an interference, if there has been no misplaced confidence, nor
misrepresentation, nor other fraudulent act.

justify

—

Cross-references. Promise by surety in ignorance of discharge not binding,
Consideration founded on mistake, promise
see § 103-207. Duress, see § 96-209.
not enforceable, see § 20-308. Mistakes may be either law or fact, see § 37-203.

Relief in equity in cases of negligence

by complainant.

negligence of the complaining party, preventing

relief in equity,

37-212. (4571)

—The
is

that

want

which would be a
granted
be
even in cases of negli-

of reasonable prudence, the absence of

violation of legal duty.

Relief

may

Eq uity.

1097

37 220

g

gcnce by the complainant, if it appears that thr-. other party has not
been prejudiced thereby. (89 Ga. 629 (15 S. E. 813).)

whom

37-213. (4573) Against

as

lief

estate,

equity relieves.

— Equity

grant

will

between the original parties or their privies in law, in fact, or
except bona fide purchasers for value without notice.

Cross-reference.

— Bona

fide

Payment

37-214. (4566)

or negotiable securities,

given against

purchaser not interfered with, see

in

37-111.

§

—

bonds or notes. Tn cases of
t bonds
the court shall decree payment, upon indemnity
of lost

\

(

>

liability or loss thereon.

37-215. (4567) Error in

ance shall be,

form of conveyance.

—

by accident or mistake, contrary

If

the form of convey-

to the intention of the

parties in their contract, equity shall interfere to

make

conform there-

it

to.

—

Cross-references. Where terms used in bequest or deed are ambiguous, other
Mistake by draftsman or agent, see
evidence may be looked to, see § 108-206.
§

Reforming a contract, see

37-205.

§

37-208.

Rule of construction as to conditions; relief against
Equity seeks always to construe conditions subsequent into
forfeitures.
covenants, and to relieve against forfeitures, where the rules of construc37-216. (4568)

—

tion will allow.

—

Cross-references. Conditions precedent or subsequent, see § 85-902. Determining dependence or independence of covenants or conditions, see § 85-905. CondiConditions as defense, see
tions uncomplied with in contracts, see § 20-110.
§ 20-902.

37-217. (4569) Volunteers.

— Equity

will

not

against accidents or mistakes of mere volunteers
actually executed,

anybody

it

but

if

the contract

53-406.

against or in favor of

— Equity
When

37-218. (4583) Execution of

power; remedy.

—Accident

or mistake in

the execution of a power, or causing the defective execution of the
er, will

is

under trust or contract superior to that of volunmarriage articles may be enforced in favor of volunteers,
Voluntary promises, no specific performance, see § 37-804.

Cross-references.
§

the rights growing out of

;

relieve

to

will be enforced.

teer, see § 37-108.

see

all

interfere

pow-

be remedied in equity.

Cross-reference.

— Similar

provisions, see

§

37-602.

—

Equity may set aside judgments. The judgment of a
court of competent jurisdiction may be set aside by a decree, for fraud,
37-219. (4584)

accident, or mistake, or the acts of the adverse party

unmixed with the

negligence or fault of the petitioner.
Cross-references.— Division of mistakes, see § 37-203. Creditors
judgments, see § 28-104. Similar provisions, see §§ 37-709, 110-710.

may

attack

—

judgments for good defense. Equity
will interfere to set aside a judgment of a court having jurisdiction onlv
where the party had a good defense of which he was entirety ignorant,
or where he was prevented from making it by fraud or accident, or the
act of the adverse party, unmixed with fraud or negligence on his part.
37-220. (4585) Setting

aside

Cross-references.— Similar provisions, see §§ 37-709, 110-710.
accident, mistake, fraud, etc., see § 7-219.

made under

Trial

of

award

§

Equity.

37 -301

CHAPTER

37-3.

ACCOUNT AND

Sec

37-306.

37-302.
37 303.

Contribution.

37-307.

Discharge of incumbrances.
Apportionment.

37-308.

37-304.

37-305.

SET-OFF.

Sec.

Account.
Mingling of goods.

301.

1098

Party shall surcharge and

fal-

sify.

Offer to pay balance.
Equitable set-off.

—

Equity jurisdiction over matters of account
growing out of privity of contract, or
accounts
shall extend to mutual
where accounts are complicated and intricate, or where a discovery or
writ of ne exeat is prayed and granted, or where the account is of a trust
fund, or accounts between partners and tenants in common, or where a
37-301. (4586) Account.

multiplicity of suits

would render a

trial difficult,

expensive, and unsat-

isfactory at law.

—

Equity considers lapse of time
Accounts of administrators, see § 113-2203.

decreeing account, see
equity will interfere
with administration, see § 37-403. May refer facts to an auditor, see § 10-101.
May consolidate actions see § 37-1007. Auditor at law, see § 10-102.
Cross-references.

§

3-713.

in

When

—

Mingling of goods. If a party, having charge of the
property of others, shall so confound it with his own that the line of distinction cannot be drawn, all the inconvenience shall be thrown upon
him who causes the confusion, and he shall distinguish his own prop37-302. (4587)

erty or lose

it.

Cross-references.
see § 111-107.
see § 4-210..

— Receipt as

title for portion of mixed property covered by it,
incapable of separation, the whole belongs to the principal,

When

(4588) Contribution.

37-303.

—In

cases of joint, joint and several, or

two or more persons, where all are equally bound
to bear the common burden, and one has paid more than his share, he
shall be entitled to contribution from the others; and whenever the cirseveral liabilities of

cumstances are such that an action at law will not give a complete remedy, equity

may

entertain jurisdiction.

—

Cross-references. Double insurance, see § 56-1203.
Insolvent partner, see
In cases where there are several sureties, see §§ 103-311, 103-401. Judgment against several trespassers, see § 105-2012. Members of fraternal benefit
societies, see § 56-1626.
§

75-207.

(4589) Discharge of incumbrances.

37-304.

—Where

several persons

be interested in an estate as tenants for years, or for life, or in remainder or reversion, and incumbrances are to be discharged, the equita-

shall

ble division of the burden, according to the several interests, shall be a

question for equitable interference.

—

Cross-references. Taxes against one enjoying use, see § 92-110. Rights and
tenant for life, see § 85-604. Rights in estate for years, see § 85-803.
Estates in remainder and reversion, see § 85-701 et seq.

liabilities of

(4590) Apportionment.

37-305.

—Apportionment

of a contract, or of

rent or hire, may, from peculiar circumstances rendering the

common

law remedy incomplete, become the subject of equitable jurisdiction.
Cross-reference.

—Apportionment

of contract, see

20-113.

(4591) Party shall surcharge and falsify.

37-30G.

to a stated account shall surcharge

omission

§

;

the latter

is

to

and

falsify.

—A

party objecting

The former

is

to allege

deny the correctness of certain of the items ren-

§ 37-

Equity.

1099

One palpably

dcred.

I

fraudulent item casts suspicion upon the

count.
37-307. (4592) Offer to

pay balance.

need not offer to pay a balance

if

the law, or

if

petition

for an

accounting

found against complainant.

37-308. (4593) Equitable set-off.

lows the law; but

—A

—As

to sot-off, equity generally fol-

there shall be an intervening equity not reached by

if

the set-off shall be of an equitable nature, the courts of

equity shall take jurisdiction to enforce the set-off.
Cross-reference.

— Set-off,

CHAPTER

demand against

37-4.

the plaintiff, see

§

20-1301.

ADMINISTRATION OF ASSETS.

Sec.

Sec.

37-401.

37-405.

Marshaling

37-406.

Election, compelling.

37-407.

Creditors' petitions.

37-408.

Equitable assets for creditor.

37-409.

Joint and individual assets.

Legal and equitable assets.
Partly legal and partly equita-

37-402.

ble assets.
37-403.

Interfering with administration
of estates.

37-404.

assets.

Petitions for direction.

37-401. (4594) Legal

and equitable

equitable; the former are such as

assets.

—Assets are

either legal or

may

be reached by the ordinary process of law; the latter are such as can be reached only through the intervention of equity. The former, when properly before the court, shall

be distributed according to legal liens and priorities; the latter, according to justice and right in the particular case, the general rule being that
equality

equity.

is

receiver, see

§

—

Equity to assist in reaching assets, see § 28-103. Attack on
assets, see § 28-314.
Assets divided pro rata after appointment of
28-405.
Equality as equity, see 37-110.

Cross-references.

assignment of

and partly equitable

37-402. (4595) Partly legal

assets are partly legal and partly equitable

;

in

assets.

— Sometimes

such cases, while the

above rule shall be adhered to as to the legal assets, equity shall so administer the equitable as to produce general equality.
Cross-references.
§

37-107.

— Equity follows the law, see

Equality

is

equity, see

37-403. (4596) Interfering

§

37-103.

§

Equality of equities, see

37-110.

with administration

of

estates.

— Equity

upon
the application of the representative, either, first for construction and
direction, second for marshaling the assets or upon application of any
person interested in the estate where there is danger of loss or other in-

will not interfere with the regular administration of estates, except

;

jury to his interests.
Cross-references.

— Settlement

of accounts

of

administrators,

Adequate remedy at law, see § 37-120. Jurisdiction over matters
Who need not join as parties, see § 37-1004.
§ 37-301.
37_404.

(4597) Petitions for direction.

—In

see § 113-2203.
of account, see

cases of difficulty in con-

struing wills, or in distributing estates, in ascertaining the persons entitled, or in determining under what law property should be divided, the
representative
difficulties or

may

ask the direction of the court, but not on imaginary

from excessive caution.

Equity.

37-405

§

37-405. (459S) Marshaling assets.

— In

1100
cases where legal difficulties

all

shall arise as to the distribution of assets in

payment

of debts, or where,

from any circumstances, the ordinary process of law would interfere
with the due administration, without fault on the part of the representative of the estate, a petition to marshal the assets shall be maintained at
his instance.

—

Cross-references. Assets of deceased partner, how distributed, see § 75-311.
Equity to assist in reaching assets, see § 28-103. Attack on assignment of assets,
sec S 28-314.
Equity to appoint receiver, see § 28-402. Creditors' petitio i, see
37-407.

§

37-406.

(4599) Election, compelling.

— In

marshaling the assets, the

court shall look to the equities of creditors, and, where cases arise for
election, shall

compel the parties to

Cross-references.

may compel
37-407.

— Election

election, see

§

elect.

where two funds

(4600) Creditors' petitions.

at the instance of

any

Equity

accessible, see § 28-106.

37-501.

— Creditors' petitions

creditor, the privilege being

may

extended to

be

filed

all to

ap-

pear and become parties in a reasonable time.

—

Cross-references. Relation of debtor and creditor, see § 28-101. Creditors may
made parties, see § 28-315. Equity may appoint receiver upon creditor's petition, see § 28-402.
Payment of debts after estate distributed, see § 113-1506. All
necessary parties may be made, see § 37-1005. Legatees, etc., need not join others
as parties, see § 37-1004. Parties by intervention when property in hands of re-

be

ceiver, see

§

55-304.

—

37-408. (4601) Equitable assets for creditor.
Equitable assets may be
reached by a creditor in every case where he shows that there is danger
of not being satisfied out of legal assets.

—

Cross-references. Equity to assist in reaching assets, see § 28-103. Beneficiary
Persons aiding in misapplying
of trust estate may trace funds, see § 108-424.
trust assets are accountable, see § 108-423.

—

and individual assets. Joint assets shall be applied to joint debts, and individual assets to individual debts; but when
the joint assets are exhausted, the joint debts may come upon individual
assets the individual debts, without regard to relative dignity as compared with the joint debts, being first advanced the pro rata amount received on the joint debts from joint assets.
37-409. (4602) Joint

;

Cross-reference.

— Distribution

of assets of deceased partner, see

CHAPTER

37-5.

37-502.

37-503.

75-311.

ELECTION.
Sec.

Sec.
37-501.

§

When

case of election rises.

When

whenever a person

Compensation

to defeated lega-

te e.

Election by legatee.
Election by the court.

37-501. (4609)

37-504.
37-505.

Election under deeds.

case of election arises.

—A case of election arises

one of two benefits, to each of which he
has legal title, but to enforce both would be unconscionable and inequitable to others having claims upon the same property or fund.
In such
cases equity

is

entitled to

may compel an

—

election.

Cross-references. Election compelled, where two funds accessible, see § 28-106.
Substitution of property bequeathed, see § 113-818. Compelling election in marshaling assets, see § 37-406.

Equity.

1101
37-502.

(4610) Election

by

lias

37

— When a testator has attempted to

legatee.

give property not his own, and

'..

given a benefit to a person to ivhom

that property belongs, the devisee or legatee shall elect either to t

under or against the
other causes,

will.

The

rule shall not apply

not effective in passing the

is

devisee or legatee; nor

if

if

the will

itself,

from

to the property of the

title

the testator has an interest in such property

may

shows that the
testator intended to bequeath only in the event that his own title was
good; nor if the benefit given to the party called upon to elect is not from
testator's own property, but by virtue of a power of appointment in him.
upon which the

Cross-reference.

will

— Must

incompetent to

the bequest

if

claim under or against

37-503. (4611) Election
is

operate; nor

elect,

by the

court.

—

will, see §

113-819.

from any cause the legatee

If

the court will, after investigation as to values,

elect for him.
Cross-reference.

—Void

37-504. (4612)
shall be

made

entitled to

conditions, see

§

113-820.

Compensation to defeated

legatee.

—

the

If

election

against the will, the defeated legatee or devisee shall be

compensation out of the property bequeathed to the party

electing, to the value of the defeated legacy.
Cross-reference.

— Substitution

of property bequeathed, see

37-505. (4613) Election under deeds.

apply to deeds as well as to

CHAPTER

—The

§

113-818.

foregoing principles shall

wills.

EXECUTION OF POWERS.

37-6.

Sec.

Sec.

37-601.

Jurisdiction over powers.

37-602.
„„ „„
37-603.

Discretionary powers.
« „

37-604.

Illusory appointment.

37-605.

Consent of trustees to marriage.

.

37-606.

Cases of no discretion, or disu
cretion abused.
,.

.

,

Collusive execution.

37-607.

Power

of sale in deeds of trust,

etc.

37-601. (4614) Jurisdiction over powers.

—Powers,

especially of ap-

pointment, being always founded on trust or confidence, are peculiarly
subjects of equitable supervision.

—

Cross-references. Remedying execution of a power, see § 37-218.
peculiarly subjects of equity, see § 108-117.

37-602. (4615) Discretionary

powers.

— Equity

may

Trusts are

compel a
party, having a discretion, to exercise a power of appointment; but it
may relieve against mistaken or defective executions, or collusive or ilnot

lusory executions.
Cross-references.— Actual and constructive fraud, see § 37-702. One confidenmay not acquire adverse, rights, see § 37-70S. Remedying execution of a power, see § 37-218.

tially interested

37-603. (4616) Collusive

—Every

execution whereby the
person exercising the power uses it by contrivance for his own benefit,
he not being legitimately an intended beneficiary, is collusive.
execution.

Cross-reference.— Trustee not to profit from use of trust funds, see § 10S-429.

Equity.

37-604

§

(4617) Illusory appointment.

37-604.

whore

nominal benefit only

a

substantial benefit

1102

—An illusory appointment

given to one of a class, to

all

of

is

one

whom

a

was intended.

(4618) Consent

37-605.

is

*

of

trustees

marriage.

to

—Where

marriage

and from any corrupt or
insufficient motive such consent shall be withheld, equity will compel a
consent, or give relief as if such consent were had.

shall be required to be

Cross-reference.

—Void

by consent

of trustees,

and valid restraints on marriage, see

§

53-107.

—

Cases of no discretion, or discretion abused. In all
cases where no discretion shall be allowed, or the discretion allowed
shall be abused, equity may compel a faithful execution of the power.
37-606. (4619)

Cross-reference.

37-607.

— Relief

(4620)

granted in trust must render

Power

effectual, see § 108-118.

it

of sale in deeds of trust, etc.

— Powers of sale

in

deeds of trust, mortgages, and other instruments shall be strictly construed and shall be fairly exercised. In the absence of stipulations to
the contrary in the instrument, the time, place, and manner of the sale
shall be that pointed out for public sales.

(54 Ga. 450.)

—

Cross-reference. Trust deeds to secure debt, see § 67-1201 et seq.
Rules for
by trustees same as for administrators, see § 108-409. Sheriff may not purchase at his own sale, see § 24-2821. Place, time and manner of holding judicial
sale, see § 39-1201.
sales

CHAPTER

FRAUD.

37-7.

Sec.

Sec.

37-701.

Jurisdiction over fraud.

37-702.

Actual and constructive fraud;

Confidential relations preventhig acquisition of adverse

37-708.

rights.

definitions.

37-703.

Misrepresentation.

37-704.

Suppression of the truth.

How

37-705.

Fraud annuls deeds, judgments,

37 7ia

Inadequacy of consideration.

37 " 711

Surprise.

'

"

fraud consummated.

Presumption; slight circumstances sometimes sufficient.

37-706.

37-709.

-

Fraudulent trade-marks,

37-712.

etc.

Confidential relations.

37-707.

(4621) Jurisdiction over fraud.

37-701.

— In

all

cases of fraud

(ex-

cept fraud in the execution of a will) equity has concurrent jurisdiction
with the law.

—

Cross-references. Jurisdiction of equity, see
see § 37-122.
What is fraud, see § 96-202.
§ 85-310.

may

and

(4622) Actual

37-702.

37-101.

§

How

constructive

grants

fraud;

Concurrent with law,

may

be set aside, see

definitions.

—Fraud

be actual or constructive.

Actual fraud consists in any kind of
by which another is deceived. Constructive fraud consists in
any act of omission or commission, contrary to legal or equitable duty,

artifice

trust, or confidence justly reposed,

and operates
the latter

to the injury of another.

may

§

contrary to good conscience

The former

implies moral guilt;

is

fraud, see

§

96-202.

Effect of fraud as to contracts,

20-502.

37-703.
fact,

is

be consistent with innocence.

Cross-referances.— What
see

which

(4623) Misrepresentation.

made

— Misrepresentation

of

a

material

wilfully to deceive, or recklessly without knowledge,

and

Equity.

1103

acted on by the opposite party, or

g 37-710

made by mistake and

if

and acted on by the opposite party, constitutes
Cross-reference.

— Wilful

legal fraud.

misrepresentation and concealment, see

37-704. (4624) Suppression of the truth.

innocently,

— Suppression

5

105-302.

of a fact

mate-

be known, and which the party is under an obligation to communicate, constitutes fraud. The obligation to communicate may arise
rial to

from the confidential relations of the parties or from the particular circumstances of the case.
Fraud by acts or
Cross-references. Concealment, when fraud, see § 96-203.

—

Confidential relations, see

silence, see § 105-304.

How

37-705. (4625)

§

fraud consummated.

37-707.

— Fraud

may

or through agents employed

mated by signs or tricks,
any other unfair way used

—Fraud

Cross-reference.

be

consumby

to deceive, or

to cheat another.

by acts or

silence, see

§

105-304.

Presumption; slight circumstances sometimes sufficient.
Fraud may not be presumed, but, being in itself subtle, slight
circumstances may be sufficient to carry conviction of its existence.
37-706. (4626)

—

Cross-references.
§ 28-205.

What

—What

sales

is

deemed

fraud, see § 96-202.
When fraud presumed,
fraudulent, see § 28-206.

deemed
from nature or created by law, or resulting from

37-707. (4627) Confidential relations.
confidential, arising

contracts,

—Any relations

see

where one party

is

shall be

so situated as to exercise a controlling in-

from
similar relation of mutual confidence, the law requires the utmost good
faith; such as partners, principal and agent, etc.
Cross-references. — Good faith between partners, see § 75-201. Gift by wife to
fluence over the will, conduct, and interest of another

;

or where,

husband, see § 53-506. Agent buying or selling for himself, see § 4-204. Concealment, when fraud, see § 96-203. Gift by person lately minor to parent, guardian,
Sheriff may not purchase at his own sale, see § 24-2821.
etc., see § 48-107.

preventing acquisition of adby the act or consent of parties, or the act of a

37-708. (4628) Confidential

verse rights.

—Where

relations

third person or of the law, one person

is

placed in such relation to an-

other that he becomes interested for him or with him in any subject or
property, he is prohibited from acquiring rights in that subject or property antagonistic to the person with
sociated.

whose

interest he has

become

as-

(86 Ga. 474, 475 (12 S. E. 684).)

—

Cross-references. Trustee not to profit from use of trust funds, see § 108-429.
Administrator's sale, regulations as to, see § 113-1702. Gift by person lately minor
Collusive execution, see § 37-603.
to parent, guardian, etc., see § 48-107.

—

Fraud annuls deeds, judgments, etc. Fraud will authorize equity to annul conveyances, however solemnly executed, and to
relieve against awards, judgments, and decrees obtained by imposition.
Cross-references.—What is fraud, see § 96-202.
Rescission for fraud, see
20-906.
What judgments may be set aside, see § 37-219. Setting aside judgment
§
for good defense, see § 37-220. Award, how set aside for fraud, see § 7-111. " Trial
37-709. (4629)

of award made under accident, mistake, etc., see § 7-219.
set aside for fraud, see § 8-902.

—

Judgment

in

attachment

Inadequacy of consideration. Great inadequacy of
consideration, joined with great disparity of mental ability in contract37-710. (4630)

1104

Equity.

§57-711
ing a bargain,

may

justify equity in setting aside a sale or other con-

tract.

Cross-references.

— Rescission

fect of inadequacy, see

§

for inadequacy of consideration, see

20-307.

Its effect

on

specific

§

96-105. Ef§ 37-805.

performance, see

—

which happens without the
(4631) Surprise. AnythingDcy or fault of the party affected by it, tending to disturb and confuse the judgment, or to mislead him, and of which the opposite party
37-711,

takes an undue advantage,

fraud for which relief
Cross-reference.

is

— Mutual

is

in equity a surprise,

of

granted.
mistake of law

may

be relieved, see

(4632) Fraudulent trade-marks, etc.

37-712.

and one species

—Any

§

37-204.

attempt

en-

to

croach upon the business of a trader, or other person, by the use of similar

trade-marks, names, or devices, with the intention of deceiving and

misleading the public,

is

a fraud for

which equity

will grant relief.

—

Cross-references. Protection of trade-marks of labor unions, see §
for counterfeiting and using counterfeit label or trade-mark,
SS 1 Qo-9901 to 106-9903.

Punishment

CHAPTER

SPECIFIC

37-8.

Sec.

37-801.

When

37-802.

Parol contract as to land.
Possession of personalty; damages or specific performance.
Specific performance of voluntary promises.

37-803.
37-804.

37-805.

decreed.

When

37-801. (4633)

the

see

PERFORMANCE OF CONTRACTS.

Sec.

(if

106-101.
etc.,

decreed.

37-806.
37-807.

— Specific

Inadequacy of price; effect as
to specific performance.
Ability of complainant vendor
to comply.
Damages for breach of contract.

performance of a contract

within the power of the party) will be decreed, generally, whenever

damages recoverable

at

law would not be an adequate compensation

for the nonperformance.
Cross-references.
cific

— Suits

performance, see

37-802.

§

for breach of contract, see
37-1202.

(4634) Parol contract as to land.

if

it

20-1401.

—The

of a parol contract as to land shall be decreed,

the contract, or

§

if

Decree for spe-

specific

performance

the defendant admits

be so far executed by the party seeking

relief,

and

by the inducements of the other party, that if the contract shall be abandoned he cannot be restored to his former position.
Full payment alone accepted by the vendor, or partial payment accomat the instance or

panied with possession, or possession alone with valuable improvements,
if clearly proved in each case to be done with reference to the parol contract, shall

be sufficient part performance to justify a decree.

—

Cross-references. Contracts concerning land required to be in writing, see
r
Exceptions, see § 20-402. Decree for specific performance operates
4.
as deed, see § 37-1202. Voluntary promises, see § 37-804.
§

20-401,

damages or specific performance. Any good reason in equity and good conscience why the complainant should have the possession of specific personalty to which he
37-803.

(4635) Possession of personalty;

—

has

title shall

sustain a petition for specific performance or delivery, and,

1105

Equity.

:

unless rebutted by other equitable reasons, shall justify a

may

jury in such cases
Cross-reference.
see § 37-1202.

—Decree

37

i

decree either damages or specific delivery.
for specific performance operates to convey property,

37-804. (4636) Specific performance of voluntary promises.

— Specific

performance will not be decreed of a voluntary agreement or men
gratuitous promise. If, however, possession of lands has been given under such agreement, upon a meritorious consideration, and valuable improvements made upon the faith thereof, equity will decree the performance of the agreement.
Cross-references.

—Parol
When

§§ 37-108, 37-217.
§ 53-406.

contract

for

see

land,

§

marriage contracts executed

37-802.
Volunteers, sec
in favor of volunteers, see

Inadequacy of price; effect as to specific performance.
Mere inadequacy of price, though not sufficient to rescind a contract,
may justify a court in refusing to decree a specific performance; so also
any other fact showing the contract to be unfair, or unjust, or against
good conscience.

—

37-805. (4637)

Cross-reference;

— Effect

of inadequacy of consideration, see §§ 20-307, 37-710,

96-105.

37-806. (4638) Ability of complainant vendor to comply.

—The vendor

seeking specific performance shall show an ability to comply substantially with his contract in every part and as to all the property; but a

want

of title or other inability as to part shall not be a

the vendee seeking performance,

who

is

good answer

willing to accept

title

to

to the

compensation for the other. If the defects in the vendor's title shall be trifling, or comparatively small, equity shall decree
at his instance, granting compensation for such defects.
Cross-references. — Deficiency in number of acres in sale of lands, see § 29-201.

part, receiving

Effect of breach of warranty, see

37-807. (4639)

Damages

§

96-306.

Decrees generally, see Chapter, 37-12.

for breach of contract.

—

If,

for

any cause,

the specific performance shall be impossible, or the vendee shall decline
to accept a performance in part, the court may proceed to assess dam-

ages for the breach of the contract.

—

Cross-references. Effect of breach of warranty, see
performance, see § 37-1202.

§

96-306.

Decree for spe-

cific

PART III. EXTRAORDINARY AND EQUITABLE
REMEDIES.

CHAPTER

37-9.

Sec.

Sec.

37-901.

IN GENERAL.

Equitable or legal rights, reme-

37-906.

Equitable relief for defendants;
pleading and evidence.
Extraordinary remedies for de-

37-907.

Extraordinary remedies

37-905.

dies applied.

37-902.

Proceedings to obtain equitable
relief, in

37-903.

Amendments
equitable

37-904.

fendant.

general.
in

order to secure

relief.

of suit
tained.

Extraordinary remedies in aid
of suit; rigiit

to.

37-903.

Pleadings.

or defense,

in

aid

how

ob-

—
Equity.

§ 37-901

1106

—

(5406) Equitable or legal rights, remedies applied. The superior courts, on the trial of any civil case, shall give effect to all the
37-901.

rights of the parties, legal or equitable, or both,

and apply on such

trial

legal or equitable, or both, in favor of either party,

remedies or relief,
such as the nature of the case

may

allow or require.

(Acts 1887,

p. 64.)

—

Cross-references. Jurisdiction of equity, see § 37-101. Remedy at law not deConcurrent jurisdiction, see § 37-122.
prive equity of jurisdiction, see § 37-120.
Equitable relief for defendants, see § 37-905. Extraordinary relief or remedy in
may sue in equity, see § 37-1001.
aid of suit may be claimed, see § 37-907.
Joinder of legal and equitable
Distinctions of actions abolished, see § 3-104.
Commencement of suits, see § 81-101. Verification of petiactions, see § 81-101.
Forms of special statutory proceedings not
tion, when necessary, see § 81-109.
What issues may be raised by defendant, see § 81-303.
affected, see § 81-102.
Equity may be merged in
Demurrer to pleas and answers, see § 81-309.
common law courts, see Const., Art. VI, Sec. IV, Par. II (§ 2-3202).

Who

S.

Editorial Note.
E. 74).

37-902.

— As

to history of

Uniform Procedure Act, see

114/921, 926, (41

(5407) Proceedings to obtain equitable relief, in general.

Any

person desiring to obtain equitable relief may, in a separate suit for
that purpose, or in connection with a suit claiming- only such remedy or
relief as is administered in courts of common law, claim equitable relief
by appropriate and sufficient pleadings and obtain the equitable relief

proper

in the case.

(Acts 1884-5,

p. 36.)

—

Cross-references. Remedy at law not deprive equity of
37-120.
Privileges of party as to discovery, see § 38-1102.
and equitable actions, see § 81-101.
§

37-903.

Amendments

(5408)

jurisdiction, see
Joinder of legal

in order to secure equitable relief.

—Any

person claiming equitable relief may, to secure same, make amendments
(Acts 1884-5, p. 36.)
in matter of form or substance.

—

Cross-references.
Cross-bills, see § 81-106.
Supplemental petition, see § 81-107.
of pleadings, when allowed, see § 81-1301.

Amendments
37-904.

(5409) Extraordinary remedies in aid of suit, right to.

—Any

person claiming equitable relief may at any time, in aid of his suit, apply for and obtain, by proper pleading and proof, any of the extraordinary remedies known in equity, or such as are or may be granted by
the judge of the superior court exercising equity jurisdiction,

same terms and conditions as are now granted
ings.

(Acts 1884-5,

Cross-references.

upon the

in equitable proceed-

p. 36.)

— Mandamus

to enforce official duty, see

§

64-101.

Remedy

at

law not deprive equity of jurisdiction, see § 37-120. Extraordinary relief or remedy
may be claimed in aid of suit, see § 37-907. Discovery, see § 81-108. Verification
of petition, when necessary, see § 81-109. Judge to sanction extraordinary process,
Forms of special statutory proceedings not affected, see § 81-102.
see § 81-113.
Cases of emergency, how ne exeat issued without sanction, see § 37-1406. Specific
performance, see Chapter 37-8.
37-905.

—A

(5410) Equitable relief for defendants; pleading and evidence.

defendant to any suit or claim in the superior court, whether such
suit be for legal or equitable relief, may claim legal or equitable relief,
or both, by framing proper pleadings for that purpose, and sustaining

them by
§

sufficient evidence.
(Acts 1884-5, p. 36.)
Cross-references.— As to cross-bills, see § 81-106.
Supplemental petition, see
81-107.
What issues may be raised by defendant, see § 81-303.

37-906.

may

(5411) Extraordinary remedies for defendant.

—Any

defend-

by proper pleadings and sufficient evidence, obtain the
benefit of extraordinary remedies allowed in equitable proceedings by

ant

also,

§ 37-1003

Equity.

1107

the superior court or by the judge thereof exercising equity jurisdiction,
at such times and on such terms as such remedies are granted by said

court or by said judge exercising equity jurisdiction. (Acts 1884-5,

—

Cross-references. Judge must sanction extraordinary writ, see §
ment may not add new cause of action or parties, see § 81-1303.

81-113.

p. 36.)

Amend-

37-907. (5412) Extraordinary remedies in aid of suit or defense,

obtained.

equity

—Whenever

is

claimed in

how

any extraordinary relief or remedy as known in
aid of any action or defense, the same may be

claimed from the superior courts or judges thereof either in the original
petition and answer, or by amendment thereto by special petition and
pleading for that purpose. (Acts 1887, p. 64.)

—

Cross-references. Extraordinary remedies, see § 37-904. Remedy at law not
deprive equity of jurisdiction, see § 37-120. Verification of petition, see § 81-10 >.
f

Nonresident plain-

Supplemental petition, see § 81-107.
Cross-bills, see § 81-106.
must deposit costs, see § 24-3407.

tiff

37-908. (5413) Pleadings.

and

when any

sufficient pleadings

ed.

(Acts 1884-5,

—The

may

superior court

proper

require

equitable claim or defense

present-

is

p. 36.)

—

ComJoinder of legal and equitable actions, see § 81-101.
of suits, see § 81-101.
Special pleadings not admitted, see § 81-115.
Petition and answer make issue, see § 81-311.
Cross-references.

mencement

CHAPTER 37-10. PARTIES

IN

EQUITABLE PROCEEDINGS.

Sec.

Sec.

37-1001.

37-1004.

37-1002.

37-1003.

Who may

sue.

Who

37-1005.

should be parties; legaand wards.
Making necessary parties;

37-1006.

Parties to creditors'

bills.

37-1007.

Multiplicity ground
solidation, when.

for

tees, distributees,

Representatives of a class
represent all.

may

amendment.

Persons under disabilities suing by guardian or next
friend,

37-1001. (5414)

Who may

sue.

con-

—Any person who may not sue at law

may complain in equity, and every person who is
may claim the protection and assistance of equity

remediless elsewhere
to enforce

any right

recognized by the law.
Cross-references.

—Where

Concurrent jurisdiction, see
given

effect, see § 37-901.

Who may

bring action on

may

law

insufficient, equity
give relief, see § 37-102.
Creditors' petitions, see § 37-407. All rights
For every right there shall be a remedy, see § 3-105.
contract, see § 3-108.
§

37-122.

37-1002. (5415) Representatives of a class

may

represent

all.

— Mem-

numerous class may be represented by a few of the class in litigation which affects the interest of all.
(85 Ga. 23 (11 S. E. 442V)

bers of a

Cross-references.

—Suits

by labor unions,

ground for consolidation, see

§

etc.,

see

§

106-104.

37-1003. (5416) Persons under disabilities suing
friend.

— Persons

not sui juris

may

appear either

friend or guardian ad litem appointed

cases the court

may

Multiplicity as

37-1007.

by the

by guardian
by guardian

court.

or next

or next

In the latter two

require such bond as shall protect the interest of

the person under disability.

—

Cross-references. Husband or guardian refusing, who may apply for homestead, see § 51-702.
Guardian ad litem to be appointed for minor, see §5 37-1304,
49-111, 113-608.
Guardian must consent to decree in vacation, see § 37-1205. Suit
by infant not void, see § 3-115. Bond of prochein ami, see §§ 24-3348, 24-3365.

§

Equity.

37-1004

Who

37-1004. (5417)

wards.

1108

— Generally

all

should be parties; legatees, distributees, and
persons interested in the litigation should be par-

proceedings for equitable relief; but legatees, distributees, and
wards suing executors, administrators, and guardians need not join
others interested in the estate as parties plaintiff or defendant, unless
ties to

ne special adverse claim

-

is

set

up as against such codistributees or

(Act 1836, Cobb, 468.)

legatees.

—

Cross-references. Parties to proceedings to set aside assignments, see § 28-315.
Equity's interference with administration of assets, see § 37-403. All creditors
may become parties to petitions, see § 37-407. No joinder of distinct claims, see
Parties by intervention when receiver holds assets, see § 55-304.
§ 3-110.
t

Making necessary
person claiming equitable relief may make
37-1005. (5408,

amendment.

parties;

5411)

—Any

necessary -parties to secure equitable relief, either at the beginning of his suit or afterwards
by amendment. Any defendant may also, if it is necessary to secure

complete

relief,

make necessary

(Acts 1884-5,

parties.

—

Cross-references. All creditors may
Parties made on motion, see
allowed, see § 81-1301. As to adding
amendment, see § 81-1303.
§

37-407.

all

become
§

parties to creditors' petition, see
When amendments of pleadings
cause of action or new parties by

3-401.

new

37-1006. (5418) Parties to creditors' bills.

under a proceeding

in the

—While

nature of a creditors'

and assert their right thereto.

the funds raised

bill shall

custody of the court, creditors having claims thereon
ties

p. 36.)

may

remain
be

in the

made

par-

(51 Ga. 185; 52 Ga. 249.)

—

Cross-references. Parties to proceedings to set aside assignments, see § 28-315.
creditor may become party to creditor's petition, see §§ 28-404, 37-407.

Any

37-1007. (5419) Multiplicity

there

one

is

is

one

common

ground

for consolidation,

right to be established

asserting the right against many, or

determine the whole matter

in

by or against

many

one action.

when.

—Where

several,

and

against one, equity will

(87 Ga. 316 (13 S. E. 496).)

—

Cross-references. Equity jurisdiction over accounts, see § 37-301. No joinder
Consolidation of cases, see § 3-112. When parties
of distinct claims, see § 3-110.
must sue separately, see § 3-110. Bill of peace to avoid multiplicity, see § 37-1501,
1

2.

CHAPTER

37-11.

TRIAL AND ITS INCIDENTS.

Sec.

37-1101.

Sec.

Interlocutory decrees and or-

37-1104.

ders.

37-1102.

Trial term.

37-1103.

Jury

trial;

37-1105.

right to open and

conclude.

Special verdict; charge of
court; written decree upon.
Right of jury to find special
verdict; determination of li-

abdity for costs.

—

and orders. At any stage in
the progress of a cause for equitable relief, if any portion of the same
shall be ready for or require a decree, the court may hear and determine
such matters, and pass such interlocutory decree or order as may advance the cause and expedite a final hearing. If no issue of fact shall be
37-1101. (5420) Interlocutory decrees

involved, the verdict of a jury shall be unnecessary.

—

Cross-references. Proceedings to appoint or remove trustees, see § 108-303.
may hear demurrers, etc., in vacation, see §§ 24-2616, H 5; 24-2618. Proceedings ex parte by petition, see § 37-1301. Trial by jury, see Const., Art. VI,
Sec. XVIII, Par. I (§ 2-4501), § 37-1103.

Judges

Equity.

1109

—The

§37-1105

term of all causes for equitable
relief shall be the second term after service has been perfected on all
the parties. Parties to proceedings for equitable relief may, by consent,
dispose of all equity causes at the first term, if service shall have
properly perfected. (Act 1799, Cobb, 467. Acts 1857, p. 106; 1889, p. Ill;
37-1102. (5421) Trial term.

trial

1,

1872, p. 9.)

—

Cross-references. When issues raised in proceedings on trust deeds to secure
debt stand for trial, see § 67-1204. Service on nonresidents, sec § 81-204. Service
too late, good for next term, see § 81-218. Sufficiency of pleas determined at first
term, see § 81-1001.
Filing and determination of demurrers, etc., see § 81-301,

Judgments by

81-1002.

110-401.

see §

default,

37-1103. (5141,5142) Jury trial; right to open and conclude.

— Inequi-

where an auditor has been appointed by the superior
the judge shall approve any exception of fact, the same shall be

table proceeding's
court,

if

submitted to the jury as in other cases. The report shall be taken as
prima facie correct, and the burden shall be upon the party making the
exceptions, who shall have the right to open and conclude the argument. (Acts 1894, p. 125; 1895, p. 48.)
Cross-references.

— Equity

seeks complete justice, see § 37-105.
Right of trial
XVIII, Par. I (§ 2-4501), § 37-1101. Burden of

by

jury, see Const., Art. VI, Sec.
proof generally, see § 38-103.

37-1104. (5422) Special verdict; charge of court; written decree upon.

—In the

any proceedings

trial of

either party to said cause,

for equitable relief,

made

after the

same

is

upon the request of
called for trial and

before the beginning of the introduction of evidence, the presiding judge
shall instruct

and

only,

and require the jury

inform the jury what issues of fact are made by the

shall

pleadings.

to find a special verdict of the facts

Upon

the special verdict of facts, so rendered, the presiding

judge shall make a written judgment and decree in said cause under the
law applicable to the same. (Acts 1876, p. 105. 108 Ga. 158 (5) (33
E. 958).)

S.

—

Cross-references. Decree on auditor's report with and without exceptions, see
10-407.
Trial of collateral issues, see § 81-1010.
Appointment of an auditor,
Right
Issues of fact only in equity, how submitted, see § 24-3366.
see § 38-617.
of trial by jury, see Const., Art. VI, Sec. XVIII, Par. I (§ 2-4501), §§ 37-1101,
§

37-1103.

37-1105. (5423) Right of jury to find special verdict; determination

— Special

may

be found by the jury, and
they may recommend to the court the assessment of costs upon the respective parties. It is the province of the judge, however, to determine
of liability for costs.

upon

whom

the costs shall

Cross-references.

verdicts

fall.

—Auditor's

issues, see § 110-101.

Who

fees, see §§ 10-501, 10-502.
Verdict to cover the
generally pays costs in civil cases, see § 24-3401.

CHAPTER

37-12.

Sec.
37-1201.

37-1202.

Sec.

Definition; signature; entry
minutes of court.

Decree for

on

Confirmation

of

sale

under

perform-

37-1207.

operation; record.
Moulding decrees and enforce-

37-1208.

Execution of money decree.
Attachments for contempt.

37-1209.

Transfer of decree;

ment

,„.„.

_

37-1205.

Decree

37-1204.

37-1206.

decree.

specific

ance;

37-1203.

DECREES.

thereof.

..',/»
effect

Extraterritorial

r

of

«

.,-

ioin
37-1210.

Attachment

37-1211.

Dormant

de-

A A

,

lien.
£

enlorce
to
traordinarv remedies.

cree.
in vacation.

decrees; revival.

ex-

A
;

I

~"

[2

.

Equity.

1

1110

on minutes

37-1201. (5424) Definition; signature; entry

decree

is

the

of court.

—

judgment of the judge in equitable proceedings upon the
and should be signed by him and entered on the min-

facts ascertained,

utes of the court.

—

Cross-references. Special verdicts in equitable proceedings, see § 37-1104. Superior court may mould verdicts, see § 110-106. Judgment, how and when signed,
sec § 110-302.

37-1202. (5425) Decree for specific performance; operation; record.

—A

decree for specific performance shall operate as a deed to convey
land or other property without any conveyance being executed by the

vendor.

Such decree,

registry of deeds in

the place of a deed.
Cross-references.
tract for land, see

by the clerk, shall be recorded in the
the county where the land lies, and shall stand in
certified

(Act 1839, Cobb, 469.)

— When

§

decreed on a contract, see

§

On

37-801.

a parol con-

37-802.

—

Moulding decrees and enforcement thereof. A superior court shall have full power to mould its decrees so as to meet the
exigeucies of each case; and shall have full power to enforce its decrees
37-1203. (5426)

when

rendered.

Cross-references.

— Relief

punish for contempt, see
seeks complete justice, see

Powers of courts to
Powers enumerated, see § 24-104. Equity
Court may mould verdict, see § 110-106.

in cases of trust, see § 108-118.
§
§

24-105.
37-105.

37-1204. (5427) Extraterritorial

effect

decree.

of

— Equity

may

de-

cree in cases of fraud, of trust, or of contract, although property not

within the jurisdiction
Cross-reference.

may

— Enjoining

be affected by the decree.

transactions outside State, see

37-1205. (5428) Decree in vacation.
ble to carry out

any

(40 Ga. 210.)

last will

—When

and testament

it

§

shall

55-112.

become impossi-

whole or

in

and in
have pow-

in part,

matters of contract, the judges of the superior courts shall
er to render at chambers during vacation any decree that may be necesProvided, all parties in interest shall consent thereto
sary and legal

all

:

in writing,

and there

shall be

no issue as to the

facts, or,

if

there shall be

such an issue, there shall be a like consent in writing that the judge presiding may hear and determine such facts, subject to a revision by the
Supreme Court, as in other cases. In all cases where minors are interested the consent of the guardian at law, or the guardian ad litem, shall
be obtained before such decree
3, p.

is

rendered. (Acts 1865-6, p. 221

;

1882-

69.)

—

Cross-references. Notice of application to sell by guardian, see § 49-204. Authority of judge, see § 24-2616, H 5. Motion for new trial in vacation, see §§ 24-2618,
24-2619.
Power to render .judgment in vacation, see § 24-2622. Guardian ad
Proceedings at chambers, by pelitem for persons not sui juris, see § 37-1003.
Court of equity always open, see § 37-1302. Guardians ad
tition, see § 37-1301.
litem for minors, see §§ 37-1304, 49-111, 113-608.

— Sales

under decrees in equity shall be subject to confirmation by the judge, who has
a large discretion vested in him in reference thereto. Such sales shall
37-1206.

(5429) Confirmation of sale under decree.

not be consummated until confirmed by him.
Cross-reference.

— Setting

aside execution sale, see

37-1207. (5430; Execution of

any party

for a specific

(70 Ga. 312; 61 Ga. 268.)

sum

of

money

§

decree.

money, or

39-1316.

—A

decree in favor of

for regular installments of

£ 37-1302

Equity.

1111

money,

shall be enforced

The

by execution against property.

plaintiff

such execution shall be the person actually entitled, without
The defendant in such execution
to his relative position in the cause.
shall be entitled to all the privileges and defenses allowed to executions
in

from a judgment
Cross-references.

at law.

— Attachment

ity of executions, see § 39-1001
levied, see § 39-101.
Judge

may

and execution on decrees, see
seq.

Attachments for contempt.

37-1208. (5431)

Illegali 37 123.
issued, directed and
39-105.

how

Executions,
frame executions, see
et

I

— Every

decree or order

may

of a superior court in equitable proceedings

be enforced by attachment against the person for contempt; and if a decree shall be partly for
money and partly for the performance of a duty, the former may be enforced by execution, and the latter by attachment or other process.

—

Cross-references. Ordinary may attach guardian for contempt, see § 49-307.
Creditor may not pursue both person and property, see § 28-105. Attachment and
execution on decrees, see I 37-123. Powers of courts to punish for contempt, see
Extraordinary remedies enforced by attachment, see § 37-1210.
§ 24-105.

37-1209. (5432) Transfer of decree; lien.

able like other judgments, and,
Cross-references.

when

for

—A

decree shall be transfer-

money,

shall

have a

— Liens, how transferred, see §§ 67-1705 to 67-1707.

binding effect of judgments, see

§

110-507.

like lien.

Dignity and

Judgments may be transferred,

see

§ 110-901.

37-1210. (5433, 5474)

— Injunction,
may

Attachment

to enforce extraordinary remedies.

ne exeat, prohibition, and other extraordinary remedies
be enforced also by attachment.

Cross-references.

— Creditor

cannot

pursue

person

both

Attachment and execution on decrees, see

§ 28-105.

§

37-123.

and property, see
Attachments for con-

tempt, see § 37-1208.

—

Dormant decrees; revival. Decrees for the payment
become dormant like other judgments when not en-

37-1211. (5434)

money

of

forced,

shall

and may be revived upon petition and

notice, without suit

by

petition or writ of scire facias.
Cross-reference.

— Dormancy

CHAPTER

37-13.

of judgments, see

§

110-1001.

PROCEEDINGS AT CHAMBERS.

Sec.

Sec.

37-1301.
37-1302.

Proceedings by petition.
What may be done at cham-

when

37-1303.

Notice,

37-1304.

Appointment

bers; record of proceedings.

necessary.
of

guardians ad

and notice to
litem

of

mi-

nors.

37-1301. (5436) Proceedings

by

—All

proceedings ex parte.
or in the execution of the protective powers of equity over trust estates
petition.

or the estates of the wards of equity shall be presented to the court by

and such other proceedings may be had therein as the necessity
of each cause shall demand.

petition,

—

Judge may remove or appoint trustees, see § 108-303. Sales
trustees, see § 108-408.
Investment by trustee, see §§ 108-417, 108-418. Motion
for new trial, etc., in vacation, see §§ 24-2618, 24-2619.
Interlocutory decrees and
orders, see § 37-1101. Decree in vacation, see § 37-1205.
Cross-references.

by

37-1302.
ings.

—-The

(5437)

judge

What may be done at chambers; record
may receive and act upon such petitions

of proceedin vacation

:

Equity.

§37-1303
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chambers, always transmitting the entire proceedings to the clerk
to be entered on the minutes or other records of the court. (Acts 1853-4,

and

at

p. 60.)

37-1303.

when

(5438) Notice,

necessary.

— In

all

cases of applications

removal of trustees, or the sale of trust property, or the investment of trust funds, or similar cases where any person is interested besides the applicant, notice to such persons must be shown, or its absence accounted for, before the court shall proceed in the cause.
for the

37-1304. (5439)

—

Appointment

and notice to guardians ad litem of
be interested, and they shall have no guardians,
be appointed and notified before the cause pro-

minors shall
guardians ad litem shall
minors.

If

of

ceeds.

— Guardians

ad litem for minors, see §§ 49-111, 113-608. For
Notice by guardian, application to sell estates,
Decree in vacation, to carry out
Sales by trustees, see § 108-408.
see § 49-204.
will, see § 37-1205.
Suit by infant not void, see § 3-115. Service on minors, see
Cross-references.

persons not sui

§

juris, see § 37-1003.

81-212,

CHAPTER

NE EXEAT AND QUIA TIMET.

37-14.

Sec.

Sec.
37-1401.

Ne

37-1402.

Complainant's showing

37 - 1405

exeat issued in what cases.
ap-

37-1406.

plication for writ of ne exeat

37-1407.

in

*

37-1403.

'

Defendant's bond;

When

writ of ne exeat issued
without sanction.
Proceeding quia timet.
In what cases quia timet proceedings sustained.

sufficiency

37-1408.

Court's decision as to 'disposition of property.

37-1409.

Costs,

37-1410.

Removing cloud on

of security.

37-1404.

bond of com-

Affidavit and
plainant.

37-1401. (5459)

Ne

exeat issued in what cases.

how

taxed.
title.

—The writ of ne exeat

person from leaving the jurisdiction of the State,
be granted in the following cases

shall issue to restrain a

and may

—

Cross-reference. Judges
IV, Par. V (§ 2-3205).
1.

may

grant, see

§

24-2616,

11

2,

and Const., Art. VI, Sec.

In favor of an obligor or promisor or partner, against his coob-

promisor or copartner equally or partly responsible with him
for any duty to be performed.

ligor or joint

2.

removing the property of a decedent or
the instance of any person interested therein, or of a next

Against persons

of a minor, at

illegally

friend of such minor. (Act 1814, Cobb, 526.)
3.

At

attempting to
exists, or

remainderman or reversioner, against anyone
remove the property in which such remainder or reversion

the instance of a

may

contingently exist.

Cross-reference.
4.

— Removal

At the instance

of a

of personalty

by tenant for

life,

see

§

85-1708.

mortgagee against a person holding the equity

of redemption.

At the instance

any person interested legally or equitably
property about to be removed, where no adequate remedy is afforded
5.

of

in

at

law.
Cross-reference.
Editorial

—Attachment

Note.— For history

to enforce, see
of the law

§

37-1210.

on ne exeat, see 123/827

(51 S. E. 763).

§37-1408

Equity.
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37-1402. (5460) Complainant's

showing

ne
In every case of application for the writ of ne exeat, the party
exeat.
shall show that no adequate remedy is afforded at law, and that the
fendant is cither removing, or about to remove, himself or his property,
or the specific property to which the complainant claims title or an inin application for writ of

—

terest.

Cross-reference.

— Remedy at law not deprive equity of jurisdiction,

see

37-1403. (5461) Defendant's bond; sufficiency of security.

fendant

may

§

37-120.

— The

relieve himself or his property or the specific property

by

bond

de-

from

double the value of plaintiff's
claim, with good security, to the officer serving the process, for the forthcoming of each or either (according to the tenor of the writ), to answer
to complainant's claim or abide by the order and decree of the court.
The judge granting the writ may, in his discretion, require a larger bond.
the restraint imposed

The

giving-

in

be held surety himself,
be held responsible therefor. (Act 1830,

officer receiving insufficient security shall

and the sureties on
Cobb, 527.)

his

bond may

37-1404. (5462) Court's decision as to disposition of property.

defendant shall
its

If

the

or refuse to replevy the property, the court may, in

make such

discretion,

tageous to

fail

—

disposition of

it

as shall appear

most advan-

all parties.

—

and bond of complainant. In every application for a writ of ne exeat, the petition must be verified by one or more
of the complainants; and the judge may, in his discretion, require the
complainant to give bond and security for the payment of any damages
which the defendant may recover of him for suing out the writ, before
granting an order for'the issuing of the same, and may require a verification by all or any of the complainants. (Acts 1855-6, p. 219; 1857, p. 109.)
37-1405. (5463) Affidavit

37-1406. (5464)

When

cases of emergency,

writ of ne exeat issued without sanction.

upon the

affidavit of the

—In

complainant that he cannot

obtain the sanction of the judge in time to remedy the mischief, the writ
of ne exeat

which

to

may

it is

issue at once, to continue until the first term of the court

returnable, unless earlier heard

—

by order

of the judge.

Cross-references. Obtaining extraordinary remedies in aid of
Sanction of judge, see § 81-113.

37-1407. (5465) Proceeding quia timet.

suit, see § 37-904.

—The proceeding quia timet

is

sustained in equity for the purpose of causing to be delivered up and canceled any instrument which has answered the object of its creation, or

any forged or other iniquitous deed or other writing, which, though not
enforced at the time, either casts a cloud over complainant's title or
otherwise subjects him to future liability or present annoyance, and the
cancellation of

which

necessary to his perfect protection.

—

what cases quia timet proceedings sustained. In
proceedings quia timet, or to remove clouds upon titles to real estate,

37-1408. (5466) In
all

is

the relief sought shall, in a proper case made, be granted to any suitor,

whether the invalidity of the instrument sought to be
canceled appears upon the face of the instrument, or whether such inirrespective of

—
Eq uity.

§37-1409
validitv appear? or arises solely

(Acts 1905,

strument.

from facts outside of or dehors said

in-

p. 102.)

how

(5467) Costs,

37-1409.
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taxed.

— In

such cases the costs shall be
(Acts 1905,

against the litigants, in the discretion of the court.

taxed

PP. 102, 103.)
Cross-reference.

— Special

verdicts

and

costs, see

Removing cloud on

§

37-1105.

—An

instrument which, by
itself or in connection with proof of possession by a former occupant, or
other extrinsic facts, gives the claimant thereunder an apparent right in
or to the property, may constitute a cloud on the title of the true owner,
37-1410.

and the

(546S)

latter

may

title.

proceed to have the same removed upon proof

That he cannot immediately or effectually maintain or protect
rights by any other course of proceeding open to him.
1.

2.

ate

his

That the instrument sought to be canceled is such as would operto throw a cloud or suspicion upon his title, and might be vexatiously

or injuriously used against him.

That he either suffers some present injury by reason of the hostile
claim of right, or, though such claim be not asserted adversely or aggressively, he has reason to apprehend that the evidence upon which he relies to impeach or invalidate the same as a claim upon his title may be
lost or impaired by lapse of time. (91 Ga. 538 (17 S. E. 663).)
3.

CHAPTER

37-15.

BILLS OF PEACE

AND INTERPLEADER.

Sec.

Sec.

37-1501.

When

37-1502.

Perpetual injunction.
Grounds for grant of

37-1503.

of
entertained,
bill

peace

will

be

37-1504.

Affidavit to petition for inter-

37-1505.

Collateral interpleading.

plead-er.

inter-

pleader.

When

—

peace will be entertained. It being the
interest of this State that there shall be an end of litigation, equity will
entertain a bill of peace:
37-1501. (5469)

1.

To

2.

To

bill of

confirm some right which has been previously satisfactorily established by more than one legal trial, and is likely to be again litigated.
avoid a multiplicity of suits, by establishing a right, in favor of

or against several persons, which

likely to be the subject of legal con-

is

troversy, or in other similar cases.

—

Cross-references. Multiplicity as ground for consolidation, see § 37-1007.
Injunction to restrain a trespass, see § 55-104. Distinct claims may not be joined,
Consolidation of cases, see § 3-112. When parties must sue sepa•ee § 3-110.
rately, see § 3-110.

37-1502.

(5470) Perpetual injunction.

tion, equity will

ancillary to this jurisdic-

grant perpetual injunctions.

Cross-reference.— When granted, see

37-1503.

— As

(5471)

Grounds

§

55-111.

for grant of interpleader.

—Whenever

a per-

son shall be possessed of property or funds, or owe a debt or duty, to
which more than one person shall lay claim of such a character as to ren-

der
to

it

§37-1505

Equity.
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may

doubtful or dangerous for the holder to act, he

apply to equity

compel the claimants to interplead.

Cross-reference.

— Conflicting claims to insurance companies' bonds,

37-1504. (5472) Affidavit to petition for interpleader.
for interpleader shall be verified,
in collusion

and

shall

show

see

— Every

56-304.

8

petition

that the petitioner

with either party claiming the property.

(32 Ga. 62; 37

(

j'.x.

577.)

37-1505. (5473) Collateral interpleading.

—

If,

in

the progress of any

proceeding in equity, the court shall perceive the necessity for parties to
interplead, it may order such interpleader as collateral and ancillary to
the main case.
Cross-reference.

—Trial of collateral issues, see

ERROR, WRIT OF:
ESCAPES See Title
:

See Title
26,

6,

§

81-1010.

Appeal and Error.

Crimes and Punishment, Chapter 26-45

;

Title

44, Fugitives from Justice.

ESCHEAT:
ESTATES:

See Title 85, Property, Chapter 85-11.

See Title 85, Property, Chapters 85-5 to 85-10; Title 113,
Wills, Descent, and Administration of Estates.

ESTATE TAX: See Title 92, Public Revenue, Chapter 92-34.
ESTRAYS See Title 62, Live Stock, Chapters 62-2, 62-3.
ETHYL ALCOHOL: See Title 58, Intoxicating Liquors, Chapter 58-5.
EVENING SCHOOL OF COMMERCE: See Title 32, Education,
:

Chapter

32-1.

EVICTION:

See Title 26, Crimes and Punishment, Chapter 26-31;
Title 61, Landlord and Tenant, Chapter 61-3; Title 105, Torts, Chapter 105-17.

TITLE

38.

EVIDENCE.
PART

GENERAL PRINCIPLES AND RULES GOVERNING

I.

ADMISSION OF TESTIMONY.
Chap.

Sec.

38-

1.

General principles

38-101

38-

2.

38-201
38-301
38-501

38-

3.

38-

4.

Admission of evidence in general
Hearsay
Admissions and confessions

38-

5.

Parol evidence affecting writings

PART

II.

38-401

RECORDS AND OTHER WRITINGS.

Chap.

Sec.

38-

6.

Records and public documents

38-601

38-

7.

Private writings

38-701

PART

III.

PRODUCTION OF PAPERS.

Chap.
38-8.
38-

9.

38-10.

Sec.

Notice to produce
Subpoena duces tecum
Transcript of examination of books

PART

IV.

...38-801
38-901

38-1001

DISCOVERY.

Chap.
38-11.
38-12.

,

Equitable proceedings
Other cases

PART

V.

Sec.

38-1101
38-1201

PERPETUATION OF TESTIMONY.

Chap.

Sec.

38-13.

In general

38-1301

38-14.

Method

38-1401

of perpetuating testimony

PART

VI.

WITNESSES.

Chap.

Sec.

38-15.

Attendance and fees

38-1501

38-16.

38-1601

38-19.

Competency
Examination
Impeachment
Witnesses from other

38-20.

Convicts as witnesses

38-17.
38-18.

PART

VII.

38-1701
38-1801
counties,

and when venue

is

changed

38-22.

38-23.
38-24.

38-25.

38-2001

INTERROGATORIES AND DEPOSITIONS.

Chap.
38-21.

38-1901

Sec.

how issued and returned
Depositions taken on notice
Depositions before court commissioner
Depositions in cases tried on affidavits
Return and transmission of interrogatories and depositions
Commissions,

38-2101
38-2201
33-2301
38-2401
38-2501

PART XXX. CRIMES.
Chap.
38-99.

Sec.

In general

:

38-9901
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'

§38-102

'.

CROSS-REFERENCES.
Sec Title 6, Appeal and Error, Chapter! 6 8,
Sec Title 27, Criminal Procedure, Chapter 27-4.
newly discovered evidence as ground:
See Title 70, New

Bill of exceptions or record:

6 9

Courts of inquiry:

New

trial,

1

rial,

§§ 70-204, 70-205.

Rules of superior court:
Trial of joint offenders:

Sec Title
See Title

24,

Courts, Chapter 24-33.

27,

Criminal Procedure, Chapter 27-21.

GENERAL PRINCIPLES AND RULES GOVERNING
ADMISSION OF TESTIMONY.

PART I.

CHAPTER

GENERAL PRINCIPLES.

38-1.

Sec.

Sec.
38-101.

38-102.

Object of evidence.
Definitions of competent

38-111.

38-104.

Burden of proof.
Changing burden of proof.

38-106.

Preponderance of evidence de-

of mental conviction;
preponderance of evidence.

Estoppel

38-118.

38-119.

Determination of where
ponderance of evidence

Same

rules
cases.

in

all

pre38-120.

lies.

courts

and
38-121.

as

to

title

to

real

Equitable estoppel.
Trustees estopped to claim
adverse to estate.
Prima facie presumptions.

Presumption arising from
ure to produce evidence.
Presumption arising from
ure to answer letter.

Number

of

witnesses

title

fail-

fail-

neces-

sary.

Circumstantial evidence, when
sufficient in criminal prosecutions.

38-110.

Estoppels.

38-115.

38-117.

fined.

38-109.

38-114.

38-116.

Amount

38-108.

Matters judicially recognized.
Presumptions of law and fact.

estate.

38-105.

38-107.

testi-

38-113.

38-112.

sufficient

cumulative

38-103.

negative

mony.

evidence,
direct
evidence,
evidence, indirect or circumevidence, presumpstantial
tive evidence.

dence,

and

Positive

evi-

38-122.

Alibi as a defense.

38-123.

Inference of existence of cer-

When evidence warrants conviction; reasonable doubt.

tain facts.

Object of evidence.—The object of all legal
investigation is the discovery of truth. The rules of evidence are framed
with a view to this prominent end, seeking always for pure sources and
38-101. (5728; 1008 P. C.)

the highest evidence.
Cross-references.

—Written

communications, see

evidence as best evidence, see

§ 38-205.

Confidential

§ 38-418.

38-102. (5729; 1009 P. C.) Definitions of

competent evidence,

sufficient

evidence, cumulative evidence, direct evidence, indirect or circumstantial
evidence, presumptive evidence.
admissible.

Sufficient evidence

— Competent

is

that which

evidence
is

is

that which

is

satisfactory for the pur-

which is additional to other alreadv
obtained. Direct evidence is that which immediately points to the quesIndirect or circumstantial evidence is that which only
tion at issue.
tends to establish the issue by proof of various facts, sustaining by their
consistency the hypothesis claimed. Presumptive evidence consists of
inferences drawn by human experience from the connection of cause and
effect, and observations of human conduct.

pose.

Cumulative evidence

—

is

that

Cross-references. Relevant, see § 38-201. Primary and secondary evidence, see
Positive and negative testimony, see § 38-111. New evidence as ground
for new trial, see §§ 70-204, 70-205.
§ 38-204.

§

Evidence,

3S-1C3

Burden

(5746; 1020 P. C.)

38-103.
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of proof.

—The burden of proof gen-

upon the party asserting or affirming a fact and to the
ence of whose case or defense the proof of such fact is essential.
erally lies

existIf a

negation or negative affirmation be so essential, the proof of such negative lies on the party so affirming it.

—

Injury places onus on railroad, see § 94-1109. Cases of loss
Cross-references.
by common carrier, see § 18-102. Diligence of bailee, see § 12-104. When burden on buyer to prove goods not of the quality ordered, see § 96-305. Breach of
warranty suits, see § 29-306. Claims to property in execution, see § 39-904. Proceedings on auditor's report, see §§ 10-402, 10-403, 37-1103. Plaintiff concludes in
claim and illegality cases, when, see § 24-3312. Who shall open and conclude on
rules to

show

cause,

etc.,

see

§

24-3343.

(5747; 1021 P. C.) Changing burden of proof.—What

38-104.

amount

change the onus or burden of proof is a question to be
each case by the sound discretion of the court.

of evidence will

decided

in

—

Cross-references. Cases of loss by
in execution, see § 39-904.

common

carrier, see

18-102.

§

Claims to

property

Amount

38-105. (5730; 1012 P. C.)

ance of evidence.

—Moral and reasonable certainty

pected in legal investigation.

dence

is

of mental conviction; preponder-

In

all civil

is all

that can be ex-

cases the preponderance of evi-

considered sufficient to produce mental conviction.

cases a greater strength of mental conviction

is

In criminal

held necessary to justify

a verdict of guilty.

—

Preponderance of evidence defined. By preponderance
of evidence is meant that superior weight of evidence upon the issues involved, which, while not enough to wholly free the mind from a reasonable doubt, is yet sufficient to incline a reasonable and impartial mind to
one side of the issue, rather than to the other.
38-106. (5731)

38-107.

(5732) Determination of

where preponderance

— In determining where the preponderance of evidence

of evidence lies.

lies,

the jury

may

all the facts and circumstances of the case, the witnesses' manner of testifying, their intelligence, their means and opportunity for

consider

knowing the
they

facts to

which they

testified,

the nature of the facts to which

and the probability or improbability of their testimony,
their interest or want of interest, and also their personal credibility so far
as the same may legitimately appear from the trial. The jury may also
consider the number of the witnesses, though the preponderance is not
necessarily with the greater number. (80 Ga. 232 (5 S. E. 26) 62 Ga.
testified,

;

411; 67 Ga. 236; 68 Ga. 91.)

—

Cross-references. Number of witnesses necessary, see § 38-121. Positive and
negative testimony, see § 38-111. Who are competent to testify, see § 38-1603.
What credit to impeached witState of feeling and relationship, see § 38-1712.
Credibility of witnesses, see § 38-1805. Juror not to act on
ness, see § 38-1806.
private knowledge, see

38-108.
of

§

110-108.

Same

(5733)

evidence are the same in

all

—

and cases. Generally the rules
the courts, and upon every trial the ex-

rules in all courts

ceptions shall exist only by express statute.
38-109.

fl010 P. C.) Circumstantial evidence,

inal prosecution.

— To

the proved facts shall

when

sufficient in crim-

warrant a conviction on circumstantial evidence,
not only be consistent with the hypothesis of guilt,

but shall exclude every other reasonable hypothesis save that of the guilt
of the accused.

(38 Ga. 295

;

46 Ga. 637; 85 Ga. 228 (11

S. E. 555).)

Evid ence.

1119

When

38-110. (1013 P. C.)

£

38

1

14

evidence warrants conviction; reasonable

— Whether

dependent upon positive or circumstantial eviden
the true question in criminal cases is, not whether it be possible that the
conclusion at which the evidence points may be false, but whether tfc
is sufficient evidence to satisfy the mind and conscience beyond a readoubt.

sonable doubt.

(33 Ga. 257.)

Cross-reference.
§

— Conviction

of rape

upon unsupported testimony

of female, see

26-1304.

38-111. (5751; 1011 P. C.) Positive and negative testimony.

istence of a fact testified to

by one positive witness

rather than that such fact did not exist because

same opportunity

many

is

—The

ex-

to be believed,

who had
see or know

witnesses

swear that they did not
of its having existed. This rule shall not apply when, two parties having
equal facilities for seeing or hearing a thing, one swears that it occurred,

the

the other that

it

of observation

did not. (27 Ga. 649; 66 Ga. 260.)

—

Cross-references. Definitions, see
determined, see § 38-107.

38-112. (5734, 5797

5>

§

38-102.

Preponderance of evidence, how

5818) Matters judicially recognized.— The exist-

ence and territorial extent of States, their forms of government, and symbols of nationality, the laws of Nations, all laws and resolutions of the
General Assembly and the journals of each branch thereof, as published

by

authority, the laws of the United States and of the several States

by authority, general customs of merchants, the admiralty and maritime courts of the world and their seals, the political
constitution and history of our own government, as well as the local dithereof, as published

own

departments of the government of the United States and of the several States of the Union, and
all similar matters of public knowledge, shall be judicially recognized
without the introduction of proof. (Act 1819, Cobb, 272.)
visions of our

State, the seals of the several

—

Cross-references. Foreign corporations recognized by comity, see § 22-1501.
Recognition of affidavits made out of State, see § 81-409. What calendars admissible as evidence, see § 38-208.
Reports, etc., of Public Service Commission, see
§ 93-504.
Best evidence, see § 38-203. Proving laws of other States, see § 38-627.

Notarial acts, see

§

38-625.

Lex

loci, see § 102-103.

Comity

law and

38-113. (5735; 1014 P. C.) Presumptions of

tions are either of law or of fact.

The former

ences which the law draws from given facts.

of States, see

fact.

§

102-110.

— Presump-

are conclusions and infer-

The

latter are exclusively

questions for the jury, to be decided by the ordinary test of

human

ex-

perience.

—

Cross-references. Term of employment and wages when none specified, see
Between near relatives gift presumed, see § 108-116. Presumption oi
§ 66-101.
quality of goods after acceptance, see § 96-305. Presumption of gifts,' see §§ 48-105,
48-106.
Prima facie presumptions rebuttable, see § 38-118. Jury may infer what,
On failure to produce evidence, see § 38-119. Presumption against
see § 38-123.
common carrier in cases of loss, see § 18-102. Presumption of legitimacy, see
§ 74-101.

38-114. (5736) Estoppels.

— Presumptions

law are sometimes connot be allowed. These are

of

and an averment to the contrary shall
termed estoppels, and are not generally favored. Among these are the
presumptions in favor of a record or judgment unreversed of the proper
conduct of courts and judicial officers acting within their legitimate
clusive,

:

sphere; of other officers of the law, after the lapse of time has rendered

—
Evidence.

§38-115
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dangerous to open the investigation of their acts in regard to mere
formalities of the law of ancient deeds, and other instruments more than
30 years old, when they come from the proper custody, and possession
has been held in accordance with them; recitals in deeds, except payment
of purchase money, as against the grantor acting in his own right, and
sui juris, and his privies in estate, blood, and in law; the landlord's title,
as against his tenant, while tenant in possession; solemn admissions
made in jiulicio, and other admissions upon which other parties have
acted, either to their own injury or the benefit of the persons making the
admissions; and similar cases where it would be more unjust and productive of more evil to hear the truth than to forbear the investigation.
it

;

— Acts

the public, when, see § 89-903.
Fidelity insurance
56-1103.
Collateral
attack as to corporate existence, see § 22-714. Estoppel on carrier, see § 18-305.
Estoppel as to agent, see § 4-206. Ratification by principal cannot be revoked, see
Estoppel as to tenant disputing landlord's title, see § 61-107. Recital in
§ 4-303.
administrator's deed as prima facie evidence of compliance with law, see § 113-1711.
When recitals do not estop, see § 29-110. Estoppel as to maker of deed to deny right
to sell, etc., see § 29-111. Ancient deeds, see § 29-112. Former judgment should
end litigation, see § 3-607. Fraud by acts or silence as estoppel, see § 105-304.
Former recovery, etc., as defense, see § 105-1805. When*illegality cannot go behind judgment, see § 39-1009. Former judgment, when not a bar, see § 110-503.
Ancient documents, see § 38-312. Effect of judgment as evidence, see § 38-623.
Proving notarial acts, see § 38-625. Ancient writings need not be proved, see
Conclusiveness of judgments, see § 110-501.
Ratification of transfer
§ 38-/06.
When defendant bound by void sale, see
estops plaintiff's denial, see § 110-902.
As to recitals in deed under a sale for municipal taxes, see § 92-4407.
§ 39-1315.

Cross-references.

of officers not estop

Judgment validating bonds forever conclusive, see § 87-305.
company, when estopped to deny corporate power, see §

38-115. (5737) Estoppel as to title to real estate.

—Where the estoppel

have been influenced by the other's acts or declarations must not only be ignorant of
the true title, but also of any convenient means of acquiring such knowledge. Where both parties have equal knowledge or equal means of obtaining the truth, there shall be no estoppel. (86 Ga. 770 (13 S. E. 84).)
relates to the title to real estate, the party claiming to

Cross-reference.

38-116.

— Fraud

by acts or

silence as estoppel, see

(5738) Equitable estoppel.

to arise, there

§

105-304.

— In order for an equitable estoppel

must generally be some intended deception

in the

conduct

or declarations of the party to be estopped, or such gross negligence as to
amount to constructive fraud, by which another has been misled to his
injury.

(86 Ga. 770 (13 S. E. 84).)

Cross-reference.

— Estoppels,

see

§

38-114.

(5739) Trustees estopped to claim

adverse to estate.
Trustees and other representatives with custody of papers have ample
opportunities to discover defects in the title of property in their care,
and are estopped from setting up title adverse to their trust. (54 Ga.
38-117.

title

485; 45 Ga. 111.)
38-118.

(5740; 1016 P. C.)

Prima

facie.

presumptions.

— Other presump-

and in some cases of guilt,
seven years, of a mental state once proved to

tions of law, such as of innocence,

of contin-

uance of

exist,

all

life

for

similar presumptions,

may be

and

rebutted by proof.

—

Cross-references. Presumptions of law and fact, see § 38-113. Recognition of
Proof of Mentitv see 8 38 -."W4
affidavits made out of State, see 8 81-409
TiMcfments of justices' courts in other States, see § 38-628. Certificate to such judg-

ments by successor

in office, see § 38-629.

—
§38-1 23

Evidence.
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(5749; 1015 P.C.) Presumption arising from failure to produce
evidence. Where a party has evidence in his power and within his reach,
by which he may repel a claim or charge against him, and omits to pro38-119.

—

having more certain and satisfactory evidence in his power,
relies on that which is of a weaker and inferior nature, a presumption
arises that the charge or claim is well founded but this presumption may
duce

it,

or,

;

be rebutted. (77 Ga. 443 (3
540; 77 Ga. 785.)
Cross-references.

what, see

§

S. E. 158)

— Presumptions

of

;

83 Ga. 581 (10

law and

fact,

see

§

S. E.

38-113.

234;

;

71 Ga.

Jury to infer

38-123.

—

Presumption arising from failure to answer letter. In
the ordinary course of business, when good faith requires an answer, it
is the duty of the party receiving a letter from the other to answer within
a reasonable time. Otherwise he is presumed to admit the propriety of
the acts mentioned in the letter of his correspondent, and to adopt them.
38-120. (5741)

(52 Ga. 48; 53 Ga. 148.)
38-121. (5742; 1017 P. C.)

mony

Number

of witnesses necessary.— The testi-

generally sufficient to establish a fact. Exceptions to this rule are made in specified cases; such as, to convict of
of a single, witness

is

treason or perjury, in any case of felony where the only witness

is

an

accomplice, and to rebut a responsive statement in an answer in equity
in these cases (except in treason) corroborating circumstances may dis-

pense with another witness.

—

Cross-references. Answer responsive to discovery sought, how far evidence,
see § 38-1105.
Defendant answering on information from others, two witnesses
not needed to overcome, see § 38-1106. Determining preponderance of evidence,
see § 38-107.

38-122. (1018 P. C.) Alibi as a defense.— Alibi, as a defense, involves

the impossibility of the accused's presence at the scene of the offense at

commission and the range of the evidence, in respect to
time and place, must be such as reasonably to exclude the possibility of
the time of

presence.

its

;

(59 Ga. 142; 65 Ga. 756; 64 Ga. 344.)

38-123. (5743) Inference of existence of certain facts.

— In

arriving at

a verdict, the jury, from facts proved, and sometimes from the absence of

counter evidence,

may

infer the existence of other facts reasonably

logically consequent on those proved. (79 Ga.

E. 102)

;

74 Ga. 164

Cross-references.

(4 S. E. 13), 182 (4 S.

68 Ga. 820.)

— Answer

sumptions of law and

CHAPTER

;

1

and

evasive, charge presumed true, see § 81-308.
PreFailure to produce evidence,- see § 38-119.

fact, see § 38-113.

38-2.

ADMISSION OF EVIDENCE IN GENERAL.

Sec.

Sec.

38-201.

38-205.

Evidence must be relevant.

Written evidence as best

evi-

dence.
38-202.

.-I

Character and conduct of parr
£
ties, relevancy of.
.

38-203.

Best evidence,
producing.

38-204.

Primary

and

dence defined.

necessity

of

m

~~~- „
iv;n^
-— ~~i~. coDies.
\\ ills -~a
and records:
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Oracer de facto, proving.
Stern s United Stateg and gtaf _

38-209.

Roster of Georgia soldiers as

, Q on<
Jo-ZUo.
nn _ rtl_
38-207.

38 _

~
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forcrs office ca i endars#

secondary

evi-

evidence.

Evidence.

§ 38-201

Sec

1122

Sec.

38-210.
38-211.

38 2 12.

monuments,
on
etc., proof by copies.
Exceptions to general rule.
Secondary evidence admitted,
when.
Inscriptions

Degrees in secondary evidence.
Proof of existence of original
as to admission of copy.

38-213,

38-214.

—

must be relevant. The evidence must relate
the questions being tried by the jury and bear upon them either di(5744) Evidence

38-201.
to

Irrelevant matter should be excluded.

rectly or indirectly.
Cross-references.

38-202.
of.

— Definitions,

see

§

38-102.

Right of witness, see

§

38-1704.

(5745; 1019 P. C.) Character and conduct of parties, relevancy

— The general character of the parties, and especially their conduct in

other transactions, are irrelevant matter, unless the nature of the action
involves such character and renders necessary or proper the investigation of such conduct.

—

Treatment of witnesses, see § 38-1704. Privileges of wit38-1711. State of witnesses' feelings and relationship, see § 38-1712.
Impeachment of witness by proof of bad character, see § 38-1804. Convicts as
witnesses on trial for mutiny, see § 26-4803.
Cross-references.

nesses, see

38-203.

§

(5748) Best evidence, necessity of producing.

—The

best evi-

dence which exists of the fact sought to be proved shall be produced, unless its absence shall be satisfactorily accounted for.

—

Cross-references. In justices' courts, see § 24-1301. Written part of contract
given most consideration, see § 20-704. Records and public documents, see Chapter 38-6.
When records lost or destroyed, see § 38-607. Production and proof, see
See also cross-references under § 38-601.
§ 38-701.

38-204.

(5750) Primary and secondary evidence defined.

—Primary evi-

such as in itself does not indicate the existence of other and better proof. Secondary evidence is such as from necessity in some cases is
substituted for stronger and better proof.
dence

is

—Exemplifications of records,

see §§ 38-601 to 38-603.' Records
Certified copy, see § 38-609.
When registry deProof of loss admits secondary evidence, see § 38-702.
stroyed, see § 38-610.
Proof when subscribing witnesses to instrument are incompetent or inaccessible,
see § 38-707.

Cross-references.

lost or destroyed, see § 38-607.

—

Written evidence as best evidence. Written evidence
and in all cases where the parties
is considered of higher proof than oral
have reduced their contract, agreement, or stipulation to writing, and
38-205. (5752)

;

assented thereto,
Cross-references.

it is

— Parol

evidence affecting written contract, see § 20-704.
38-101.
General rule on parol evidence, see § 38-501.
proof, see § 38-701.

ject of evidence, see

duction and

the best evidence of the same.

§

38-206. (5753) Wills

and records; copies.

ObPro-

— Copies of records of judicial

proceedings, and wills admitted to probate, shall be admitted as primary
evidence,

when properly

authenticated.

In

all

other cases a copy shall

be secondary evidence.

—

Admission
Cross-references. Ordinary to retain original will, see § 113-612.
Best evidence, see § 38-203.
of foreign will devising personalty, see § 113-613.
Degrees of secondary evidence, see § 38-213. Exemplifications of records, see
§ 38-601. When primary evidence, see § 38-602. Production of writing, see § 38-701.
38-207. (5754)

proved by his
ment.

Officer de facto, proving.

acts,

Cross-reference.

— An

officer

de facto

may be

without the production of his commission or appoint-

— De facto

officers, see § 89-101.

§ 38-214

Evidence.
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Stern's United States

38-208. (5755)

and Stafford's

calendars.—

office

Stern's United States calendar and Stafford's office calendar shall be ad-

by

missible, in proof of dates for the space of time covered respectively

them, without further proof.
Cross-reference.

— Matters

(Acts 1882,

p.

125; 1897,

judicially recognized, see § 38-112.

Georgia soldiers as evidence.

38-209. (5756) Roster of

roster of Georgia soldiers, sailors, and marines

Army

the

of the State, or the

in 1865, shall

p. 87.;

Navy

thereof,

who

served

from 1861

— When

any part

in

of

to the surrender

be completed and certified by the majority of the board of

the Georgia Soldier Roster Commission, as prescribed by law,

be accepted as prima facie evidence of the truth thereof.
pp.

the

shall

it

(Acts 1903,

7, 8.)

—
Editorial Note. — For the Act of

Application
Cross-references. Prima facie presumptions, see § 38-118.
proof required for obtaining pensions, see Title 78, Pensions, Chapter 78-2.

and

1903, creating the Georgia Soldier Roster Commission and prescribing the effect as evidence of the roster compiled by it, and
also for the subsequent history of this Commission, see editorial note following
§

78-101.

—

on monuments, etc., proof by copies. Inscriptions on walls, monuments, and other fixed objects may be proved
38-210. (5757) Inscriptions

by copies established

as such.

38-211. (5758) Exceptions to general rule.

—Other

cases of necessity

or manifest convenience, resting on like principles of reason and justice,

may

be made exceptions to the general

rule.

—

Secondary evidence admitted when. In order to admit
secondary evidence, it shall appear that the primary evidence for some
sufficient cause, is not accessible to the diligence of the party.
This
38-212. (5759)

showing

shall be

made

to the court,

who

shall hear the party himself

on

the question of diligence and the inaccessibility of the primary evidence.

—

Cross-references. Copy of deed as evidence, see § 29-417. Best evidence, see
38-203.
Records lost or destroyed, see § 38-607. Certified copy, see § 38-609.
Proof of loss admits secondary evidence, see
If registry destroyed, see § 38-610.
38-702.
secondary evidence admitted, see § 24-3340. Copies of grants, see
§

When

§24-3341.

38-213. (5760)

Degrees

in

secondary evidence.

—There

are degrees in

secondary evidence, and the best should always be produced. Thus a
duplicate is better than a copy, and an examined copy than oral evidence.
Cross-references.
see § 38-206.

38-214. (5761

;

— Best

evidence, see

§

38-203.

Copies of wills and records,

1022 P. C.) Proof of existence of original as essential to

admission of copy.

—The

existence of a genuine original

the admissibility of a copy.

The amount

of evidence to

ence must vary with the circumstances of each case.
issue

is

made upon

—

is

essential to

show such

exist-

Where no

direct

the fact, slight .evidence shall be sufficient.

Cross-references. Matters judicially recognized, see § 38-112.
Production of
original writing, see § 38-701.
Copy of deed or other instrument as secondary
evidence, see § 24-3340. Copy of grant, see § 24-3341.

§

CHAPTER

38-3.

Sec

HEARSAY.
Sec.

38-311.

Matters of public interest; an-

Prpof of identity.
Res gestae.

38-312.

Declarations by conspirators.

38-313.

Ancient documents.
Ancient boundaries and landmarks.
Testimony of witness on former tnal

38-302.

Original

3C 303.

Pedigree,

38 30$.
306.

by

38-310.

Definition;
mitted.

AM.

when and why

Declarations and entries
deceased persons.
Books of account.

38 301.

38

U24

Evidence.

38-301

ad-

evidence, when.

how

proved.

3S-309.

cient rights.

38-307.

Dying

3S-30S.

Declarations by persons in pos-

declarations.

38 - 314

'

session.

38-301.

when and why

(5762) Definition;

admitted.

—Hearsay

evi-

which does not derive its value solely from the credit of
the witness, but rests mainly on the veracity and competency of other
persons. The very nature of the evidence shows its weakness, and it is
admitted only in specified cases from necessity.
dence

that

is

38-302. (5763

;

1023 P. C.) Original evidence,

when.—When,

and similar
to explain conduct and ascertain motives, they shall be

investigation, information, conversations, letters

evidence are facts

in a legal

and

replies,

admitted in evidence, not as hearsay, but as original evidence.
38-303.

(5764) Pedigree,

how

proved.

—Pedigree,

including descent,

and death, may be proved either by the
declarations of deceased persons related by blood or marriage, or by general repute in the family, or by genealogies, inscriptions, ''family trees,"
and similar evidence.
relationship, birth, marriage,

38-304.

(5765) Proof of identity.

required.

In

may

tablished.

an

act,

some

it is

is all

that can be

are generally relieved from the onus of

a fact generally

more

easily disproved than es-

(71 Ga. 724.)

Cross-reference.

38-305.

Reasonable certainty

be proved.

civil suits parties

proving identity, as

is

Residence, vocation, ownership of property, and

evidence of identity.
other like facts

— Concordance of name alone

— Burden

of proof generally, see

(5766; 1024 P. C.)

Res

gestae.

§

38-103.

—Declarations

or so nearly connected therewith in time as to

accompanying
be free from all

suspicion of device or afterthought, shall be admissible in evidence as
part of res gestae.
Crors-references.
see

§

— Declarations

by agent, see

§

4-315.

Admissions by agents,

38-406.

38-306.

(1025 P. C.) Declarations

by

conspirators.

—After

the fact of

conspiracy shall be proved, the declarations by any one of the conspirators during the pendency of the criminal project shall be admissible
against

all.

Cross-reference.

38-307.

— Confessions by conspirators,

(1026 P. C.)

in the article of death,
of his death

dence

in a

see § 38-414.

— Declarations by any person

Dying

declarations.

who

conscious of his condition, as to the cause

is

and the person who

killed him, shall be admissible in evi-

prosecution for the homicide.

:

Evidence.
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38-308. (5767) Declarations

§38-3 14

by persons

in

possession.

— Dcclaratio

possession of property, in disparagement of his own title,
shall be admissible in evidence in favor of anyone and against priv

by a person

in

Declarations in favor of his

own

be admissible to prove his

title shall

adverse possession.
Cross-reference.

—Admissions

by

privies, sec § 38-407.

—

Declarations and entries by deceased persons. The
declarations and entries by a person, since deceased, against his interest,
38-309. (5768)

and not made with a view
evidence in any case.

Books

38-310. (5769)

to

pending

of account.

be admissible in

litigation, shall

—The books

of account of

any mer-

chant, shopkeeper, physician, blacksmith, farmer, dairyman, planter or

other person doing a regular business and keeping daily entries thereof

may

be admitted in evidence as proof of such accounts, upon the

fol-

lowing conditions

That he kept no clerk, or else the clerk is dead or otherwise inaccessible, or for any other reason the clerk is disqualified from testifying.
1.

2.

ered
3.

4.

Upon
is

his

proof (the party's oath being sufficient) that the book tend-

book

Upon
Upon

of original entries.

proof (by his customers) that he usually kept correct books.
inspection by the court, to see

if

the books are free from any

suspicion of fraud. (Act 1843, Cobb, 275. Acts 1910, p. 57.)

— Interest

Cross-reference.

on accounts, see

§

57-111.

38-311. (5770) Matters of public interest;

ancient rights.

— Hearsay

evidence of declarations of deceased persons as to ancient rights,

made

before the litigation arose, shall be admissible to prove matters of public

which the whole community are supposed to take
to have knowledge.
interest in

38-312. (5771) Ancient documents.
to be a part of the transaction to

—Ancient

which they

interest

and

documents, purporting

relate, shall

be admissible

in evidence.

—

Cross-references. Estoppels, see
writings, see § 38-706, U 1.

§

38-114.

Ancient deed, see

§

29-112.

Ancient

—

and landmarks. Traditionary evidence as to ancient boundaries and landmarks shall be admissible in evidence, the weight to be determined by the jury according to the source
38-313. (5772) Ancient boundaries

whence

it

comes.

Cross-references.— General reputation as to landmarks, see
for altering or removing landmarks, etc., see § 26-7602.

§

85-1602.

Punish-

ment

38-314.

(5773; 1027 P. C.) Testimony of witness on former trial.— The

testimony of a witness, since deceased, or disqualified, or inaccessible

any cause, given under oath on a former trial, upon substantially the
same issue ~*id between substantially the same parties, may be proved
by anyone who heard it, and who professes to remember the substance of
the entire testimony as to the particular matter about which he testifies.
for

§

1126

Evidence.

38-401

CHAPTER

ADMISSIONS AND CONFESSIONS.

38-4.

Sec.

Sec.

3S-40J.

Admissions

38-403.

Admissions by parties

how

pleadings,

in
far evidence.

to

38-413.
38-414.

Confession by joint offender or

38-412.

rec-

ord.
38-404.

Confessions must be voluntary.
Confessions under spiritual exhortation or promise of secrecy or collateral benefit.
Material facts discovered by

38-411.

38 401.

Definitions!

Admissions by real parties in
interest, though not of rec-

confession.

conspirator.

ord.

38-405.

by

Admissions

to

38-415.

Admissions by agents.
Admissions by privies.
improperly
obAdmissions
tained or made with view to
compromise.

38-416.

strangers

statement; oath;
weight; cross-examination.
Person not competent or compellable
to
testify
for
or
Prisoner's

suit.

38-406.

38-407.
38-408.

38-409.

Effect of acquiescence or of

Entire conversation admissible
when admission given in evidence.

cases

38-420.

Weight

etc.

client.

of admissions or confessions.

same

in evidence, either party

tions or admissions

made

how
may

far evidence.

in the pleadings of the other.

(92 Ga. 193 (18

68 Ga. 417.)

;

(5776) Admissions

by

parties to record.

—The
when

admission by a

by the

offered

In case of a mere nominal party or naked trustee.

Cross-reference.
2.

—Without

avail himself of allega-

party to the record shall be admissible in evidence
other side, except in the following cases:
1.

usually refer to

confessions to criminal.

;

offering the

38-403.

Communications to attorney by

(5775) Admissions in pleadings,

38-402.

S. E. 18)

38-419.

(5774; 1028 P. C.) Definitions.—Admissions

38-401.
civil

self.

38-418.

si-

lence.

3S-410.

against

Criminating testimony.
Confidential
communications,

38-417.

Where

—Admission

by executor,

etc.,

not impeach

113-616.

there are several parties with no joint interest, the admis-

sions of one cannot be received, unless the issue

that the effect of the admission can be confined to
3.

The admissions

4.

Defendants

38-404.

will, see §

in

of a trustee before
fa. in

fi.

he

is

is

of

him

such a character
alone.

clothed with the trust.

claim cases, after the pendency of litigation.

(5777) Admissions

by

real parties in interest,

— The admission by the real party

though not of

be admissible,
though he be not of record, subject to the exceptions stated above.
record.

Cross-reference.

38-405.

— See

§

38-403,

(5778) Admissions

II

in interest shall

1.

by strangers

to suit.— The admissions

by

third persons, strangers to the suit, shall be received in evidence:
1.

When

a party refers another to such third person for information.

Admissions by a third person against his interest, as to a fact collateral to the main issue between the litigants but essential to the ad2.

judication of the cause.
3.

Statements by an interpreter where from any cause he cannot be

sworn.
Cross-references.
terpreter, see

§

—

Interpreter,
38-1609.

see

§§

113-207,

113-306.

Evidence through

in-

Evidence.
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attorney

by agents.

(5779) Admissions

38-406.

in

fact,

§38-415

— The admissions by an

during the existence and

in

pursuance

<>v

icy,

of hi

shall be admissible against the principal.

—

Cross-references. Declarations of agent, sec § 4-315.
Declarations of persons in possession, see § 38-308.

Res

gestae, see

*

38-305.

—

Admissions by privies. The admissions by privies in
blood, privies in estate, and privies in law shall be admissible as against
the parties themselves; but declarations by privies in estate, after the
title shall have passed out of them, shall not be received.
38-407. (5780)

Cross-reference.

— Declarations

of persons in possession, see

§

38-308.

Admissions improperly obtained or made with view to
Admissions obtained by constraint, or by fraud, or by

38-408. (5781)

—

compromise.
drunkenness induced for the purpose, or admissions or propositions made
with a view to a compromise, are not proper evidence.
38-409. (5782

;

when the circumstances require an answer
conduct, may amount to an admission.

escence or silence,
or other

38-410. (5783

;

— Acqui-

1029 P. C.) Effect of acquiescence or silence.

1030 P. C.) Entire conversation admissible

—When

or denial

when

ad-

an admission shall be given in evidence, it shall be the right of the other party to have the whole admission
and all the conversation connected therewith.
mission given in evidence.

—

must be voluntary. To make a confession admissible, it must have been made voluntarily, without being
induced by another, by the slightest hope of benefit or remotest fear of
38-411. (1032 P. C.) Confessions

injury.

under spiritual exhortation or promThe fact that a confession shall have
ise of secrecy or collateral benefit.
been made under a spiritual exhortation, or a promise of secrecy, or a
promise of collateral benefit, shall not exclude it.
38-412. (1033 P. C.) Confessions

—

38-413.

(1034 P. C.)

Material facts discovered by confession.

material facts discovered by a confession by an accused

and the

fact of its discovery

by reason

may

—Any

be proved,

of such information, though the

confession shall be rejected.
38-414. (1035 P. C.) Confession

by

joint offender or conspirator.

confession of one joint offender or conspirator,
is

made

—The

after the enterprise

ended, shall be admissible only against himself.
Cross-reference.

— Declarations

of conspirators, see

§

38-306.

38-415. (1036 P. C.) Prisoner's statement; oath; weight; cross-examination.

—In

all

criminal

trials,

the prisoner shall have the right to

make

and jury such statement in the case as he may deem proper
defense. It shall not be under oath, and shall have such force only

to the court
in his

as the jury

may

think right to give

sworn testimony in the case.
answer any questions on cross-examination, should he think proper

to the
to

They may believe it in preference
The prisoner shall not be compelled

it.

to decline to answer.
Cross-reference.

— All

(Acts 1868,

p.

24; 1874, pp. 22, 23; 1878-9,

legal evidence shall be heard, see

§

27-405.

p. S3.)

—
§

Evidence.

38-416
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(1037P. G.) Person not competent or compellable to testify
for or against self.
No person, who shall be charged in any criminal
proceeding with the commission of any indictable offense or any offense
punishable on summary conviction, shall be competent or compellable
to give evidence for or against himself. (Acts 1866, pp. 138, 139.)
38-416.

—

38-417.

(1037 P. C.) Criminating testimony.

(Acts 1866, pp. 138, 139.

— No person shall be com-

any manner to criminate himself.

pelled to give testimony tending in
Const., Art.

I,

Sec.

I,

VI

Par.

(§ 2-106).)

—

Cross-references. Constitutional provisions, see § 2-106. Privileged matters, see
oS-1205.
As to testimony against one for gambling by one participating with
him, see § 26-6407.
§

38-418.

(5785) Confidential communications, etc.

—There

are certain

admissions and communications excluded from considerations of public

Among

policy.

these are

1.

Communications between husband and

2.

Between attorney or counsel and

wife.

client.

Cross-reference.— See §§ 38-419, 38-1605.
3.

Among

grand jurors.

—

Cross-references. Confidential communications, see
rors may disclose, see § 59-302.
4.

When

59-303.

§

grand jui

Secrets of State.

Cross-reference.

— Privilege

of party in equitable proceedings, see § 38-1102.

Communications

38-419. (5786)

to attorney

by

client.

— Communica-

any attorney, or his clerk, to be transmitted to the attorney
pending his employment, or in anticipation thereof, shall never be heard
by the court. So the attorney shall not disclose the advice or counsel he
may give to his client, nor produce or deliver up title deeds or other
papers, except evidences of debt left in his possession by his client. This
rule shall not exclude the attorney as a witness to any facts which may
transpire in connection with his employment. (Act 1850, Cobb, 280.
Acts 1859, p. 18.)
tions to

Cross-references.

torneys as against

38-420.

— Privilege

of party, see §§ 38-1102, 38-1205.
38-1605 and editorial note.

Evidence of

at-

clients, see §

(5784; 1031 P. C.)

Weight

of admissions or confessions.—All

admissions shall be scanned with care, and confession of guilt shall be
received with great caution. A confession alone, uncorroborated by any
other evidence, shall not justify a conviction.

CHAPTER

38-5.

PAROL EVIDENCE AFFECTING WRITINGS.
Sec.

Sec.
38-501.

Admissibility of parol contemporaneous evidence.

38-502.

Explanation of ambiguities.

-503.

38-504.

Showing

invalidity of writing.

Admissibility where part only
of stipulations is in writing.

38-505.

Surrounding circumstances.

38-506.

Usage.

38 " 507

-

^^

Rebuttal

of equity; discharge
of contract; subsequent agree.
ment; enlargement of time;
change of place of performctn cc

j^.J

Qr

ceipts for
38-509.
„_ -v*
38-510.

Blank

explanation

of

re .

money.

indorsements,

explana-

".

i

•

:

i

*

.

Mistake in deed or contract in
writing.
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38-501. (5788) Admissibility

parol

of

Parol contemporaneous evidence

§38
contemporaneous evidence. —

inadmissible generally to contra

is

or vary the terms of a valid written instrument.

—

'

Cross-refererfces.
Rules of interpretation of contract, see § 20-704, 1 1. ( j
of evidence, see § 38-101. Written evidence, see § 38-205.
Parol evidence to prove
mistake in deed on other written contract, see § 38-510.

38-502. (5789) Explanation of ambiguities.

—All contemporaneous writ-

ings shall be admissible to explain each other; and parol evidence shall

be admissible to explain

all

ambiguities, both latent and patent.

Showing invalidity of writing.
be admissible to show that the writing was either
sequently became so.
38-503. (5790)

38-504. (5791) Admissibility
ing.

—

If

where part only

— Parol

evidence shall

originally void or sub-

of stipulations

the writing does not purport to contain

is

in writ-

the stipulations of

all

the contract, parol evidence shall be admissible to prove other portions

thereof not inconsistent with the writing; so collateral undertakings be-

tween parties

of the

same part among themselves would not properly be

looked for in the writing.

—

Cross-references. Parol evidence in trust cases, see
partly written and partly printed, see § 20-704, H 7.

38-505. (5792) Surrounding circumstances.

§

108-108.

When

contract

—The surrounding circum-

stances are always proper subjects of proof to aid in the construction
of contracts.

—

Cross-references. Interpretation of contracts, see
case of ambiguities in will, see § 113-807.

20-704.

Parol evidence in

manner evidence of known and estabbe admissible for the same purpose as well as to annex

38-506. (5793) Usage.
lished usage shall

—In

§

like

incidents.
Cross-references.

—Technical

leases responsibility, see

§

words, see

§

20-704,

11

2.

Delivery by carrier re-

18-306.

38-507. (5794) Rebuttal of equity; discharge of contract; subsequent

agreement; enlargement of time; change of place of performance.

—

Parol evidence shall be admissible to rebut an equity, to discharge the

new and

subsequent agreement, to enlarge the time, or change the place of performance.
entire contract, to prove a

Cross-references.
H

2.

General

—In

trust cases, see

distinct

§

108-108.

Technical words, see

money

20-704,

—

money. Receipts
payment, and may

38-508. (5795) Denial or explanation of receipts for
for

§

rule, see § 38-501.

are always only prima facie evidence of

be denied or explained by parol.
Cross-reference.

— Recital

of

§

29-110.

—

Blank indorsements, explanation of. Blank indorsenegotiable paper may always be explained between the parties

38-509. (5796)

ments

of receipt does not estop, see

themselves, or those taking with notice of dishonor or of the actual facts
of such indorsements.

S

Evidence.
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(4572) Mistake in deed or contract in writing.

38-510.
is

1130

— Parol evidence

admissible to prove a mistake in a deed or any other contract required

by law to be

in writing".

—

To imply or rebut a trust, see § 108-108.- Impeachment of
85-311.
Generally inadmissible to contradict or vary valid written instruments, see § 38-501.
Cross-references.

prams, see

§

PART

RECORDS AND OTHER WRITINGS.

II.

CHAPTER

38-6.

RECORDS AND PUBLIC DOCUMENTS.

Sec.

Sec.

38-601.

Exemplifications.

38-616.

38-602.

Exemplifications primary evidence, when.
Copies of letters of administra-

38-617.

38-603.

tion, etc., as

primary evidence.

38-604.

Transcript

38-605.

Use

38-606.

Exemplification

of proceedings
justice's court.

in

of transcript as evidence.
of

municipal

or

destroyed,

records, etc.
38-607.

Records

lost

proof of contents
38-608.
38-609.

Proof of registry of paper.
Certified copy of lost or de-

38-613.

Proof of registered paper when
registry has been destroyed.
Presumption of proper probate.
Former Acts continued in force.
Certified copy of soldiers' dis-

38-614.

charge certificates as evidence.
Establishment of mutilated, de-

38-611.
38-612.

stroyed, or lost public records.
38-615.

port.
38-620.
38-621.
38-622.

38-623.

Paper rerecorded, when.
Second record admissible in
evidence, when.
Foreign laws and judgments.
Admissibility and effect of judg-

ment

of.

stroyed paper.
38-610.

38-618.
38-619.

Same; petition to contain what.
Same; auditor to hear evidence.
Same; fee of auditor.
Same; exception to auditor's re-

38-624.
38-625.

as evidence.

of judgment on party
vouched into court.
Notarial acts; proof by certifi-

Effect

cate.

38-626.
38-627.
38-628.

38-629.

38-630.

Same; proceedings; discretion

Extracts from books of incorporated companies.
Laws and judicial proceedings
of other States, how proved.
Judgments and proceedings of
justices' courts in other States.

Judgments of former justices.
Public books and records of
other States,

how

proved.

of court.

38-601.

(5798; 1041 P. C.)

testation of

any public

Exemplifications.— The

officer, either of this

of

file,

any copy or transcript of

or other matter or thing in their re-

spective offices, or pertaining thereto, to admit the

same

(Act 1819, Cobb, 272; Act 1830, Cobb, 273; Acts 1855-6,
Cross-references.

— Secretary

at-

State or any county thereof,

shall give sufficient validity or authenticity to

any record, document, paper

or

certificate

in evidence.

p. 143.)

of State to furnish copies of records, see

§

40-601.

Entry on validated bonds as evidence, see § 87-306. Comptroller must give copies
of office papers, see § 40-1 5C5.
Record books of tax collectors, see § 92-4905.
Minutes of Board of Examiners of Nurses, see § 84-1005. Copy of official analysis
of fertilizer as evidence, see § 5-1120. Corporation returns, see § 22-1706. Minutes
Incorof meeting changing capital stock of fire insurance company, see § 56-802.
poration of railroads, see § 94-104; of street railroads, see § 94-1016. Reports, etc.,
Ordinary's copy of will as evidence,
of Public Service Commission, see § 93-504.
Primary and secondary evidence, see § 38-204. Copies of wills
see § 113-612.
and records, see § 38-206. Proving laws, etc., of other States, see § 38-627. Proving public books and records of other States, see § 38-630.

38-602.

(5799) Exemplifications primary evidence, when.

emplifications shall be primary evidence as to

required by law to remain in such

offices,

all

— Such

ex-

records or other things

but only secondary evidence

Evidence.
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as to such

§

documents as by law properly remain

in the

3%-OQ

p

of

i

the party.
Cross-references.

— Copy

secondary evidence, sec
38-603.

I

of deed, when evidence, see § 29-417.
38-204.
Wills and records, sec § 38-206.

(5800) Copies of letters of administration,

— Copies of

etc.,

Primary

as primary evi-

testamentary and of administration and guardianship shall be primary evidence of the fact of administration and
guardianship, to the same extent as the original letters: Provided, such
copy letters shall have been duly certified to from the proper record of
the proper officer. (Acts 1878-9, p. 151.)
dence.

Cross-reference.

letters

— Primary

and secondary evidence, see

§

38-204.

38-604. (5801) Transcript of proceedings in justice's court.
of the peace

and notaries public ex

officio justices of

—

Justi<

the peace shall fur-

nish to any party at interest a certified transcript of any judicial proceed-

may charge such

fees as are al-

lowed clerks of the superior courts for similar services.

(Acts 1884-5,

ings had in their respective courts, and

p. 100.)

Cross-reference.

— Exemplifications,
Use

38-605. (5802)

see

§

38-601.

of transcript as evidence.

—The certified transcript

may

be used as evidence in any of the
courts; but shall not be used outside of the county where certified, until
the official character of the officer giving such transcript shall have been
certified to by the ordinary of the county. (Acts 1884-5, p. 100.)
of such judicial proceedings

Cross-reference.

— Exemplifications,

see

§

38-601.

38-606. (5803) Exemplification of municipal records, etc.

— Exemplifi-

cations of the records and minutes of municipal corporations of this State,
when certified by the clerks or keepers of such records, under seal, shall

be admitted in evidence under the same rules and regulations as exemplifications of the records of the courts of record of this State. (Acts
1890-1, p. 109.)
Cross-reference.

— Exemplifications,

see

§

38-601.

38-607. (5804) Records lost or destroyed, proof of contents

a record has been burned, or otherwise destroyed,

its

of.

contents

— When
mav

be

proved by secondary evidence which does not disclose the existence of
other and better evidence. (Acts 1855-6, p. 138; 1858, p. 53.)

—

Cross-references. When deeds, etc., may be rerecorded, see § 29-402.
Copy of
deed, when evidence, see § 29-417. Primary and secondary evidence, see § 38-204.
Secondary evidence, when admitted, see § 38-212. If registry is destroyed, see
§

38-610.

38-608. (5805) Proof of registry of

proper

officer

on a paper shall be

Cross-reference.

— Registered

38-609. (5806)

Certified

paper.— The

official

entry of the

sufficient evidence of its registry.

deed evidence, when, see

copy of

lost or

§

29-415.

destroyed paper.

—

If

the origi-

any paper, properly registered, is lost or destroyed, a certified
copy from the registry shall be deemed good secondary evidence.
nal of

—

Cross-references. Copy of deeds, when evidence, see § 29-417. Record of execusee § 29-412.
Primary and secondary evidence, see § 38-204. Secondary
evidence, when admitted, see §§ 24-3340. 38-212.
Second record evidence, when.
Proof of loss admits secondary evidence, see § 38-702. Copy of
see § 38-621.
grant admitted, see § 24-3341.
tion,

.

—
§

38-610

Evidence.

38-610.

stroyed.

—
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when registry has been dethe registry has also been destroyed before a copy has been

(5807) Proof of registered paper
If

made and

any secondary evidence shall be admissible to prove
the original and its registry, which does not disclose the existence of
other and better evidence.
certified,

Cross-references.

— Copy

secondary evidence, see

§

of deed, when admitted, see § 29-417.
Primary
38-204.
Records lost or destroyed, see § 38-607.

(5808) Presumption of proper probate.

38-611.

—

the

If

original

and

is

found to have been recorded, and it does not appear whether it was done
on proper probate, the court shall presume, until the .contrary appears,
that the same was done on proper probate.
38-612.

Former Acts continued

(5809)

in force.

—All

tofore passed, allowing papers improperly registered,

when

lost, to

copy

certified

States,

dence

when

and

their copies,

be admitted in evidence, shall be continued in force.

copy of soldiers' discharge certificates as evidence.
any discharge from the military service of the United

38-613. Certified

A

the Acts here-

of

the original

be admitted in eviany of the courts without further proof of the original. (Acts

in

is

lost or destroyed, shall

1921, pp. 184, 185.)
Cross-reference.

38-614.

records.

— Record

and index of such

certificates, see § 24-2726.

(5810) Establishment of mutilated, destroyed, or lost public

—Where any public records have been

lost,

mutilated, stolen, or

destroyed, the superior court of the county where such records

may

be-

and when so established, such records shall
respects evidence as the original records would have been. (Acts

long

may

be in

all

establish copies

;

1887, p. 112.)

—

Cross-reference. Establishment of lost papers
Lost Papers, Chapter 63-2.

in superior court, see Title 63,

—

Same; proceedings; discretion of court. The ordinary
of the county may proceed by petition, which may be heard and determined at the first term after or during which the same may be filed.
The court shall give precedence to the case and proceed with the same as
38-615. (5811)

speedily as possible.

the court to

(Acts 1887,
38-616.

Upon

the hearing

of

p. 112.)

(5812)

Same

forth the fact that

;

petition to contain what.

some portion

books

in

which they

of the same.

The

and conform

to the original

existed,

and

shall

may

been

book and pages

(Acts 1887,

lost,

mutilated,

books or parts

be, the

pray for the establishment

copies so established shall, as nearly as

originally existed.
38-617. (5813)

—The petition shall set

of said records has

stolen, or destroyed, specifying, as nearly as

of the

with
such records established.

shall be discretionary

it

order the whole or any part

of the

may

be, specify

same on which they

p. 112.)

Same; auditor

to hear evidence.

—The

court, or the

judge thereof in vacation, in all cases where he shall deem it proper,
may appoint an auditor, who shall hear evidence, summon witnesses,
compel the production of books and papers, under such rules and regulations as are now practiced in the courts; he shall make his report of
such copies of such lost, stolen, mutilated, or destroyed records, and such

A

Evidence.
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report

when

made

§

38-624

judgment of the court, unless obto the same or some part thereof as being incorrect,
if any, shall be heard and determined by the court withbe

filed shall

jection be filed

which objection,

(Acts 1887,

out the intervention of a jury.
Cross-references.

— Auditor

in

the

p. 113.)

superior court, see § 10-101. Jury trial in
When exceptions of fact to auditor's
I

ble proceedings, see §§ 37-1103, 37-1104.
report tried by jury, see § 10-402.

Same;

38-618. (5814)

fee of auditor.

—The auditor

shall receive for his

may

be allowed by the court, to be paid
out of the public funds of the county. (Acts 1887, p. 113.)
services such compensation as
Cross-reference.

— Auditor's

fees, see

§

Same; exception

38-619. (5815)

10-501.

to auditor's report.

terested in the report adversely to the same, or

who

—Any

person

in-

shall claim that there

same, shall have the right to file objections thereto
as specified in the preceding sections and none other, which objections
shall be filed within 30 days after the filing of said report, and shall be
heard and determined in the manner prescribed in the preceding sections. (Acts 1887, p. 113.)
is

any mistake

in the

—

Paper rerecorded, when. Whenever the book containing
the record of any deed, will, execution, or other paper, the record of
which is provided for by law, is destroyed or lost, or when the record
of such paper shall have been incorrectly made or destroyed, the person
whose duty it is to record such paper, shall, upon receiving the fees for
such cases provided, record said paper, together with the certificate or
certificates of former record thereof. (Acts 1882-3, p. 96.)
38-620. (5816)

—

Cross-references. When deeds, etc.,
Effect of rerecording, see § 29-404.

38-621. (5817)

may

be rerecorded, see §§ 29-402, 29-403.

Second record admissible in evidence, when.

— In

case

such original paper, the records above
provided for, or certified copies thereof, shall be admitted as evidence
in all cases where the original record, if had, would be admissible.
of the loss or inaccessibility of

Cross-reference.

— Certified

copy as evidence, see

and judgments.
be authenticated under the great

38-622. (5819) Foreign laws

ments

shall

§

38-609.

— Foreign laws and judgseals of their respective

States.
Cross-references.

—Lex

loci,

see

§

102-108.

Matters judicially recognized, see § 38-112.
other States, see §§ 38-627 to 38-629.

Comity

of

Laws and

States,
judicial

see

§

102-110.

proceedings in

—

and effect of judgment as evidence.
judgment shall be admissible between any parties to show the fact
the rendition thereof; between parties and privies it is conclusive as
38-623. (5820) Admissibility

of
to

the matter directly in issue, until reversed or set aside.

—

Cross-references. Estoppels, see § 38-114. Judgment validating bonds is forever conclusive, see §§ 87-305, 87-406. Former judgment should end litigation.
Former judgment, when not a bar, see § 110-503. Conclusiveness of
see § 3-607.

judgments, see

§

110-501.

—

judgment on party vouched into court.
Where a defendant may have a remedy over against another, and vouches
him into court by giving notice of the pendency of the suit, the judgment
rendered therein shall be conclusive upon the party vouched, as to the
38-624.

(5821) Effect of

§

1134
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3S-625

amount and

right of the plaintiff to recover.

(74 Ga. 774; 78 Ga. 780

^4 S. E. 3).)
Cross-references.

— Effect

of

judgment against

warrantor as codefendant in ejectment, see

38-625.

(5822) Notarial acts; proof

surety,
§ 33-115.

by

see §

certificate.

103-303.

—All

of notaries public in relation to bills of exchange, drafts,

Previous

notarial acts

and promissory

done by law, may be proved by the certificate of
such notary under his hand and seal: Provided, such certificate is filed
in the court at its first term, and permitted there to remain until the
(Act 1836, Cobb, 273.)
trial.
notes, required to be

Cross-references.
notaries, see

§

— Matters

judicially

recognized,

see

§

38-112.

Authority of

71-108.

—

from books of incorporated companies.
"When any portion of the contents of the books or records of any incorporated company (located in this State) shall be material and competent
evidence in any civil cause, the party desiring to use the same in evidence, upon procuring a correct transcript from said books, certified under the hand of the chief officer in charge of the office where said books
may be, that said extract is a true and complete transcript of all that
appears upon the books in said office relative to that subject-matter, may
Provided,
use said extract in evidence, in lieu of the books themselves
he shall have first served the opposite party with a copy of such extract,
with notice that the same will be offered in evidence, 20 days before
court. Nothing in this section shall be construed to impair or diminish
the right of either party to compel the production of books and papers,
by notice, where in the hands of the opposite party, or by subpoena duces
tecum, where in the hands of third persons. (Acts 1873, p. 35.)
Cross-references. Production of books, etc., may be compelled, see § 38-801.
38-626.

(5823)

Extracts

:

—

Production of papers required by subpeena duces tecum, see
transcript of books may be used, see § 38-1001.

38-627. (5824)

Laws and

—The Acts

§

38-901.

judicial proceedings of other States,

When

how

any State or Territory, or any
Country subject to the jurisdiction of the United States, shall be authenticated by having the seals of such State, Territory, or Country affixed
thereto. The records and judicial proceedings of the court of any State
or Territory, or of any such Country, shall be proved or admitted in any
other court within the United States, by the attestation of the clerk,
and the seal of the court annexed, if there be a seal, together with a cer-

proved.

of the legislature of

tificate of the judge,

Chief Justice, or presiding magistrate, that the said

due form. The said records and judicial proceedings,
so authenticated, shall have such faith and credit given to them in every
court within the United States as they have by law or usage in the courts
of the State from which they are taken. (Acts of Congress, May 1790,
and March 1804. United States Revised Statutes, § 905. U. S. C. A.,
attestation

is

in

Title 28, § 687.)

—

Cross-references. Full faith and credit to judicial proceedings of other States,
Comity of States, see § 102-110. Probate
see § 1-401. Lex loci, see § 102-108.
Admitted to probate in this State, if
of foreign wills, see §§ 113-702, 113-705.
admitted in State of testator's residence, see § 113-703. Muniments of title, see
Acts of General Assembly, see § 38-112. Exemplifications, see § 38-601.
§ 113-709.
Laws of United States and the several States judicially recognized, see § 38-112.
Foreign laws and judgments, how authenticated, see § 38-622.
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38-628.

Judgments and proceedings

(5825.)

—The

g 38-630
of justices' courts in other

a justice of the peace of any State ol
the United States to any judgment, and the preliminary proceedings beStates.

official certificate of

fore him, with the official certificate of the clerk of

any court
which such

under the seal of said court, within the county in
sides, stating that he is an acting justice of the peace
that the signature to his certificate

is

of record,

justice re-

of that county,

and

genuine, shall be prima facie evi-

dence of such proceedings and judgment. (Acts 1900, p. 78.)
Cross-references. Prima facie presumptions, see § 38-118. Foreign laws and

—

judgments,

how

authenticated, see

Judgments

§

38-622.

former justices.— In the event the term
of office of any such justice shall have expired, or said office shall for any
reason be vacated, the official certificate of his successor in said office to
any judgment and the preliminary proceedings before such retired justice, stating that he is the successor in office of such retired justice and
the proper custodian of such judgment and preliminary proceedings, the
same being in his custody, with the official certificate of the clerk of any
court of record, under the seal of said court, within the county in which
such justice making such certificate resides, stating that he is an acting
justice of the peace of that county and the successor in office of the justice before whom the proceedings were had and by whom the judgment
was rendered, and that the signature to his certificate is genuine, shall
be prima facie evidence of such proceedings and judgment. (Acts 1900,
38-629. (5826)

of

p. 78.)

38-630. (5827) Public books

—All

and records

of other States,

records and exemplifications of books, which

how

proved.

may

be kept in
any public office of any State or Territory, or any Country subject to the
jurisdiction of the United States, not appertaining to a court, shall be

proved or admitted in any court or office in any other State or Territory,
or in any such Country by the attestation of the keeper of the said records
or books, and the seal of his office annexed, if there be a seal, together
with a certificate of the presiding justice of the court of the county, parish,
or district in which such office may be kept, or of the Governor, or Secretary of State, the chancellor, or keeper of the great seal of the State,
or Territory, or Country, that the said attestation is in due form, and
by the proper officers. If the said certificate is given by the presiding

by the clerk or prothonotary of the said court, who shall certify, under his hand and the seal
of his office, that the said presiding justice is duly commissioned and qualified; or, if given by such Governor, secretary, chancellor, or keeper of
justice of a court,

it

shall be further authenticated

under the great seal of the State, Territory, or
Country aforesaid, in which it is made. The said records and exemplifications, so authenticated, shall have such faith and credit given to them
in every court and office within the United States as they have by law
or usage in the courts or offices of the State, Territory, or Country, as
(Acts of Congress, March, 1804,
aforesaid, from which they are taken.
and February 1871. United States Revised Statutes, § 906. U. S. C. A.,
the great seal,

it

shall be

Title 28, § 688.)

—

Cross-references. Exemplifications, see § 38-601. Laws of United States and
the several States judicially recognized, see § 38-112. Full faith and credit to
public records, etc., of other States, see §§ 1-401, 38-627.

Evidence.
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PRIVATE WRITINGS.

38-7.

Sec.

Sec.
38-701.
38 702.

Production; proof of execution.
Proof in case of loss; competeney of party as witness;

Subscribing witness, production

38-706.

when subscribing witnesses dead, insane, incompetent inaccessible, or without

Proof

38-707.

diligence,
38 703.
38 704.

Tart of paper introduced, balance admissible if relevant.
Explaining alteration in paper

'

memory

offered in evidence.
>5,

7

exceptions.

oU

of transaction.

38-708.

Handwriting, proof

38-709.

Comparison

of.

of writings.

Production of paper by opposite party as dispensing with
proof.

(5828) Production; proof of execution.

38-701.

nal writing shall be produced

cases are prescribed
S

its

29-415.
38-1103.

the origi-

The excepted

execution proved.

by law.

—

Ancient deeds, see
Ordinarv to retain original

Cross-references.
see
see

and

— Generally,

Registered deed as evidence,

29-112.

§

will, see § 113-612.

Extent of discovery,

Best evidence, see § 38-203. Written evidence, see § 38-205.
and records, see § 38-206. Existence of original is essential, see § 38-214.
§

Wills

<

38-702.
diligence.

(5829) Proof in case of loss; competency of party as witness;

—

the paper shall have been lost or destroyed, proof of the

If

fact to the court shall

admit secondary evidence. The party

The question

competent witness to this point.
sound discretion of the court.

of diligence

be a
one for

shall
is

—

Cross-references. Copy of deed, when admitted, see § 29-417. Primary and
secondary evidence, see § 38-204. Secondary evidence, when admitted, see § 38-212.
Certified copy of registered paper, see § 38-609.
If registry is destroyed, see
38-610.
Parol evidence after failure of subpoena duces tecum, see § 38-903.
Secondary evidence in case of lost deed or other instrument, see § 24-3340. Copy
of grant admitted, see § 24-3341.
i

38-703.

— Where
party

site

(5830) Part of paper introduced, balance admissible
either party introduces part of a

may

(5 S. E. 764)

;

read so much of the balance as
72 Ga. 567; 64 Ga. 33.)

Cross-reference.

38-704.

document or

— Entire

conversation, see

§

relevant.

record, the oppo-

relevant.

is

if

(80 Ga. 477

38-410.

(5831) Explaining alteration in paper offered in evidence.

—

If

paper shall appear to have been materially altered, unless it shall be
the paper sued on and no plea of non est factum shall be filed, the party
offering it in evidence shall explain the alteration, unless the paper shall
come from the custody of the opposite party.
a

Cross-references.
see

§

20-803.

38-705.

— Effect of alteration of contract,

see

§

20-802.

By whom

Preliminary explanation of alteration in contract, see

§

tried,

20-804.

by opposite party as dispensing
the paper by the opposite party (if he

(5832) Production of paper

with proof.

—The

production of
it) dispenses with the necessity of proof, and
the notice to produce shall dispense with proof as against the party givclaims any benefit under
ing the notice.

—

Cross-references. Extent of discovery,
may be compelled, see § 38-801.

see

38-1103.

§

Production of books,

etc.,

38-706.

(5833) Subscribing witness, production of; exceptions.

subscribing witness shall be produced in
1.

all

—The

cases except the following:

Ancient writings which prove themselves.

Cross-references.

documents, see

§

—Ancient deed, see

38-312.

§

29-112.

Estoppels, see

§

38-114.

Ancient

E vidence.
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2.

§38-801

from any cause the witness cannot be produced or sworn.

If

Cross-reference.

— Probate

of

deed

on

of

affidavit

subscribing

see

wi\

§ 29-410.

3.

Office

bonds required by law to be approved or tested by a

partic-

ular functionary.
Cross-reference.

— Bonds

the paper

4.

If

5.

If the

is

officers, sec

§

89-905.

only incidentally or collaterally material to the ca

party executing the written instrument

(Acts 1895,

tion.

taken by

Cross-reference.

testifies to its

execu-

p. 31.)

—Probate

of

deed

on

of

affidavit

subscribing

witness,

see

§ 29-410.

38-707. (5834) Proof

where subscribing witnesses dead, insane, incom-

petent, inaccessible, or without

memory

of transaction.

— Whenever

subscribing witnesses to an instrument in writing are dead, insane,

competent or inaccessible,

the
in-

being produced, do not recollect the transhandwriting of, the alleged maker shall be received as primary evidence of the fact of execution; and if such evidence shall not be attainable, the court may admit
evidence of the handwriting of the subscribing witnesses, or other secor,

action, proof of the actual signing by, or of the

ondary evidence, to establish such fact of execution.

(Acts 1895, pp. 90,

91; 96 Ga. 584 (24 S. E. 23).)

—

Probate of deed on affidavit of subscribing witness, see
Primary and secondary evidence, see § 38-204.

Cross-references.
§

29-410.

1042 P. C.) Handwriting, proof of.— Proof of handbe resorted to in the absence of direct evidence of execu-

38-708. (5835;

writing

may

In such case, any witness shall be competent to testify as to his
belief, who shall swear that he knows or would recognize the handwriting. The source of his knowledge shall be a question for investigation,
tion.

and

shall

go entirely to the credit and weight

of his evidence.

—

Cross-reference. Probate of deed on affidavit of persons other than subscribing
witnesses, see § 29-411. Production of original writing, see § 38-701.

38-709. (5836)

Comparison

of writings.

— Other

writings, proved or

acknowledged to be genuine, may be admitted in evidence for the purpose of comparison by the jury. Such other new papers, when intended
to be introduced, shall be submitted to the opposite party before he an-

nounces himself ready for

PART

III.

CHAPTER

trial.

PRODUCTION OF PAPERS.
38-8.

NOTICE TO PRODUCE.
Sec.

Sec.

38 801.

Necessity of notice; proof there-

38-804.

Continuance when papers cannot be produced.

38-805.

Affidavit of nonresident.

38-806.

Notice,

38-807.

When

of.

38-802.

Form and

38-803.

Consequences of
duce papers.

service of notice.
failure to pro-

how made

notice unnecessary.

38-801. (5837) Necessity of notice; proof thereof.
shall

available,

—The several courts

have power, on notice and proof thereof having been previously

:

§

Evidence.

38-802
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given by the opposite party or his attorney, to require either party to
produce books, writings, and other documents in his possession, power,
custody, or control, which shall contain evidence pertinent to the cause

under circumstances where such party rnight be compelled
to produce the same by the ordinary rules of proceeding in equity. (Act
1799, Cobb. 463.)

in question,

—

Cross-references. Extent of discovery, see § 38-1103.
Extracts from books of
incorporated companies, see § 38-626. Production of original writing, see § 38-701.
Producing paper dispenses with proof, see § 38-705. Applicable to motions for
injunction, etc., see § 38-2405.
Searches and warrants, see § 2-116.

38-802.

Form and

(5838)

service of notice.

—The

by

notice required

the preceding section shall be in writing, signed by the party seeking
the production of the books or other writings, or his attorney, and

served on the adverse party or his attorney,
perior courts, 10 days, and

when

when

returnable to the su-

returnable to a justice's court, five days,

before the production of the books or other documents shall be required

Provided, such party resides in the county where the suit
if

out of said county and within 100 miles, 15 days;

less

if

is

pending;

over 100 miles and

than 200 miles, 20 days and if beyond the limits of this State, 60
(Act 1841, Cobb, 465. Acts 1880-1, p. 79.)
;

days.

Cross-references.

What deemed
38-803.

— Applicable

to motions for injunctions, etc., see
compliance under this section, see § 24-3345.

sufficient

(5839) Consequences

of

failure

to

§

produce papers.

38-2405.

—

the

If

being so notified, shall fail or refuse to comply
with such order, the court shall, on motion, give judgment against such
plaintiff as in case of nonsuit; and if the defendant shall fail or refuse to
comply therewith, the court, on motion, shall give judgment against
plaintiff or his attorney,

such defendant as in case of judgment by default.
38-804.

(Act 1799, Cobb, 463.)

—In case

when papers cannot be produced.
as aforesaid, when it shall appear to

(5840) Continuance

of the service of

any

notice,

the sat-

by an affidavit of the party or otherwise, that such
party has used due and proper diligence, and cannot procure the books,
writings, or other documents required, the cause may be continued at
isfaction of the court,

the instance of the party notified.
38-805.

(5841) Affidavit of nonresident.

—When

the party notified re-

sides without the limits of this State, but in one of the States or Terri-

United States, such party may make the oath required before a commissioner of this State, resident in such State or Territory, or
before any officer of such State or Territory in which the party notified
may reside, who is authorized by the laws of such State or Territory to
administer an oath, which shall be sufficient: Provided, the official chartories of the

acter of the officer attesting said affidavit shall be properly proved

by

the certificate of the Governor, the Secretary of State, the chancellor, oi
the keeper of the great seal of the State or Territory in which such
davit

is

affi-

made.

38-806.

vided for

(5842) Notice,
in the

or his agent,

how made

available.

— Before

the notice pro-

preceding section shall be available, the party giving

must make oath

it,

(or his attorney state in his place) that he

has reason to believe that the paper required

is

or has been in existence;

—

;

1139
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that

it is

that

it is

in the possession,

§38

power, or control of the p'-r-on notified; and

material to the issue.

38-807. (5843)

be necessary

When notice unnecessary. — Notice

when

the action

is

brought

produce shall not
to recover the paper or set it
to

aside.

CHAPTER

38-9.

SUBPOENA DUCES TECUM.

Sec.

om
38-901.
•so

Sec.
~„.-„ 4-^ u„ „™,1
~e papers
Production of
to be used
-d'

i.,~4.-~

as evidence;

poena.

service of sub-

38-902.
_

38 903

Penalty for failure to obey subduces tecum>
Secondary evidence admissible,

^J

when.

.

38-901. (5844) Production of papers to be used as evidence; service of

subpoena.

—When any deed, writing, or other document which

it

may

be

necessary to use as evidence in any cause may be in the possession of
any person resident in this State who is not a party to the cause, the
clerk of the court, or justice of the peace, in
shall,

upon application

which the cause

is

pending,

of the party or his attorney desirous of using

such testimony, issue a subpoena duces tecum, directed to the person
having such book or other document in his possession, requiring him to
appear and bring with him into court the paper desired to be used as
testimony. Said subpoena shall be served upon such person, if a resident of the county where such case is pending, 10 days, and if not a resident of such county, 20 days, when returnable to the superior courts
when returnable to a justice court, five days before the date on which it
Service shall be by a sheriff, constable, or some priis made returnable.
vate person; and the official return of the sheriff or constable, or the
affidavit of such private person, shall be sufficient evidence that the same
was duly served. In all cases the judge may require the summary production of any book or document by subpoena duces tecum, where the
witness is able to produce it and where the ends of justice require such
summary production. (Act 1829, Cobb, 278. Acts 1877, p. 21; 1880-1,
p.

78; 1892, p. 60.)

—

Cross-references. Extracts from books of incorporated companies, see § 38-626.
Depositions taken
Applicable to motions for injunctions, etc., see § 38-2405.
without order or commission, see § 38-2301.

38-902. (5845) Penalty for failure to

When

obey subpoena duces tecum.

and served as provided in the preceding section, and the person whose attendance is thereby required shall
fail to comply with the requisitions thereof, the court shall, on motion,
issue an attachment against such defaulting person, returnable to the
next term of said court, and shall fine such person in a sum not exceeda subpoena shall be issued

ing $300, unless he shall make a sufficient excuse for such failure, to be
judged of by the court but such person shall nevertheless be subject to
;

an action at the instance of the party by whom he was subpoenaed, for
any damages which such party may have sustained by reason of such
failure: Provided, that if the person so subpoenaed shall, within 10 days
after the service of such subpoena, deliver to the party at whose instance
the subpoena was sued out, or his attorney, or file in the office of the

-

I
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38-903

court, or justice of the peace,

the production of which

is

from which such subpoena issued, the paper
required by such subpoena, or shall deliver

to the said party or his attorney, or shall hie in the said office, his affi-

not in his power, custody, possession, or control, and that it was not at the time of serving said subpoena, then such
delivery and filing- of the paper so sought as aforesaid, or of such affidavit that the said paper

is

and complete compliance with the requisuch subpoena duces tecum. (Act 1829, Cobb, 278.)

davit, shall be considered a full
sitions of

—

Cross-references. Powers of courts to punish for contempt, see § 24-105. Failure oi witness to attend, see § 38-1504. Depositions taken without order or comssion, see § 38-2301.

—

Secondary evidence admissible, when. In all cases
pending in any court, where any party shall pursue the course in this
Chapter pointed out, and is unable thereby to procure such book or
other document, such party shall be permitted to go into parol evidence
of the contents. (Act 1829, Cobb, 279.)
38-903.

1^5846)

— In

Cross-references.
admitted, see

when

CHAPTER

§

case of loss of paper, see

38-1002.

38-702.

Secondary evidence,

TRANSCRIPT OF EXAMINATION
OF BOOKS.

38-10.

Sec.

Sec.

38-1001.

§

38-212.

transcript of books may
be used.
When books may be examined

When

38-1003.

Withdrawal

of

evidence;

documentary
substitution of

copies.

by commissioners.

When

—

be used. When any
person shall be served with subpoena duces tecum to produce books in
his possession, to be used as testimony on the trial of any cause, as hereinbefore provided, if such person shall make oath that he cannot produce the books required without suffering a material injury in his business, and shall also make, or cause to be made out, a full transcript from
such books of all the accounts and dealings with the opposite party, and
have such transcript examined and sworn to by an impartial witness
and produce the same in court, it shall be a compliance with the notice
or subpoena duces tecum.
38-1001. (5847)

Cross-reference.

— Extracts
When

transcript of books

from books

may

may

of incorporated companies, see

§

38-626.

—

be examined by commissioners.
When the transcript provided for in the preceding section shall be produced in court, if the adverse party shall be dissatisfied therewith, and
shall swear that he believes that the books contain entries material to
him which do not appear in the transcript, the court will grant him a
commission to be directed to certain persons named by the parties and
approved by the court, to cause the adverse party to produce the books
required (he being sworn that the books produced are all that he has
or had that answer to the description in the notice), and to examine said
books, and to transmit to the court a full and fair statement of the accounts and entries between the parties under their hand, which shall be
38-1002. (5848)

books

sealed up and transmitted to the court as in case of interrogatories;

;

§38-1102

Evidence.
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which statement, when received by the court,

shall be

deemed

a

com-

pliance with the notice or subpoena duces tecum.

Withdrawal

38-1003.

— Parties

of

documentary evidence; substitution

interested and participating- in the trial of

all

of copies.

cases tried in

the courts are hereby authorized and empowered, on the order of the

court trying- the case, to withdraw from the court and record of the
case

and documents
evidence on the trial, on

original deeds, maps, blueprints, notes, papers

all

them and which are introduced in
substituting therefor, when required by the court, copies thereof, verified as such by such parties or their agents, representatives or attorneys:
Provided, however, that if any such deeds, maps, blueprints, notes,
papers or documents shall be attacked by any party to the case as forbelo'nging to

genuine originals, it shall be in the discretion of
the court to require such originals, deeds, maps, blueprints, notes, papers
or documents so attacked to remain on file in the court as a part of the
record in the case. (Act 1919, p. 235.)
geries, or as not being

PART
CHAPTER

38-11.

IV.

DISCOVERY.

EQUITABLE PROCEEDINGS.
Sec.

Sec.

Answer

38-1101.

Compelling discovery. Waiver.

38-1102.

Privilege of party.

38-1103.

Extent of
ments.

docu-

38-1107.

What

38-1104.

Oath or affirmation. Scope.
Answer; how far evidence; re-

38-1108.

Answers

38-1105.

buttal.

discovery;

38-1106.

when

discovery

is

sought.
is responsive; question
for court
-

of codefendants.

Costs.

38-1101. (4543) Compelling discovery.

Waiver.

—The

superior court

proceedings may compel either party to discover facts within
his knowledge, beneficial to the other party and material to his case
and this either upon a petition for discovery and relief, or for discovery
alone, ancillary to some other civil proceedings. The party seeking relief may waive discovery, and in such case the defendant's answer is
in equitable

not evidence.

—

Cross-references. Answer, how far evidence, see § 38-1105. Discovery, and perpetuating testimony, see § 38-1302. Complainant disclaiming discovery in revoking extraordinary writs, see § 55-203. In equitable proceedings, see § 81-108. How
defendant must answer, see § 38-1106. Number of witnesses necessary, see § 38-121.

38-1102. (4544) Privilege of party.

—No party

shall be required to dis-

cover matters tending to criminate himself, or to expose him to a penalty
or forfeiture, nor to make discovery of irrelevant matters, nor the advice

nor his consultation with them, nor matters
relating to his OAvn and not the plaintiff's case; nor shall official persons
be called on to disclose any State matters of which the policy of the
State and the interest of the community require concealment.
of his professional advisers,

—

Cross-references. Privileged matters, see § 38-1205. Communication between
attorney and client, see § 38-419.
Evidence of attornevs against clients, see
§

38-1605.

1142
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§38-1103

—

Extent of discovery; documents. The discovery shall
which it is properly sought,
be
and shall include the respondent's information and belief. If documents
in defendant's possession or power shall be desired, he must produce
or satisfactorily account for them.
38-1103.
full

(4545")

and

free as to all matters of. fact of

Cross-references.

—

I

original writings, see
pelled, see 8 38-801.

38-1104.

low defendant must answer,
§

Oath or

(4546)

see

38-1106.

§

Production of books, papers,

38-701.

Scope.

affirmation.

under oath or affirmation, but

may

—The

etc.,

Production of
may be com-

discovery shall be

be confined to those points to which

special interrogatories are placed in the petition.
Cross-reference.
§

— Discovery

prayed

specially

in

equitable

proceedings,

see

81-108.

Answer; how

38-1105. (4547)

swer

far evidence; rebuttal.

of a defendant, as to facts within his

the discovery sought, shall be evidence in

Costs.

—The an-

own knowledge, responsive to
his favor, and may be rebutted

only by two witnesses, or one witness and corroboiating circumstances:

Provided, discovery shall be expressly prayed for in the plaintiff's petition.
The petitioner shall not be bound to read any portion of the an-

The defendant may read

swer, except that responsive to the petition.
as pleading.

all

If

the petition shall be for discovery alone, the whole

answer must be read together. In the latter case the petitioner
pay the cost. (Acts 1898, p. 53.)
Cross-references. — Superior court may compel discovery, see § 38-1101.

How

covery and perpetuating testimony, see § 38-1302.
when discovery sought, see § 38-1106. Number
§

Dis-

defendant must answer

witnesses

necessary,

see

38-121.

Answer when discovery

38-1106. (5644)
is

of

shall

sought.

is

—When

discovery

sought, the defendant shall answer to the best of his knowledge, in-

formation, and belief.
to his belief

If

the defendant

from the information

quire the testimony of

knows nothing, but answers only

of others,

two witnesses

to

such an answer shall not

overcome

re-

it.

—

Cross-references. Discovery in equitable proceedings, see § 81-108.
Number of
witnesses necessary, see § 38-121. Defendant may move revocation of extraordinary writ in vacation, see § 55-203. Discovery in equity generally, see § 38-1101.
Extent of discovery, see § 38-1103. Answer, how far evidence, see § 38-1105.

38-1107. (4548)

What

is

responsive; question for court.

—What

is re-

sponsive is a question for the court. Any explanation of an admission
made, or fact necessarily connected with it, shall be part of the response.
Any matter in avoidance thereof is new matter, and shall be proved.
38-1108. (4549)

Answers

of codefendants.

—The

answer of one de-

fendant shall be evidence for another, whenever it shall state facts against
his own interest, and in favor of his codefendants.

CHAPTER

38-12.

OTHER

Sec.

Sec.

38-1201.

38-1203

Discovery

at law.

CASES.

Who

shall

and return
38-1202.

Subpoenas;

interrogatories;

cross-examination;
tions as parties.

38-1204

When

party subject to attachfor conrempt.
Privileged matters.

ment

corpora38-1205

see to execution
of interrogatories.

A

-

Evidence.

1143

§38-1205

—

Discovery at law. Discovery may be had from the
opposite party, cither nominal or real, in any ease pending in any court.
(Act 1847, Cobb, 465; Act 1850, Cobb, 270, 466)
38-1201. (4550)

Cross-reference.

— Discovery

and perpetuating testimony, see

§

38-1302.

38-1202. (4551) Subpoenas; interrogatories; cross-examination; corpo-

rations as parties.
1.

—

The party seeking such discovery may

either subpoena the other

party as a witness, or else file interrogatories and sue out a commission,
as in cases provided for other witnesses. In the latter event, the right
of cross-examination shall exist as in other cases.

Acts 1853-4,

p. 51.)

Cross-references.
2.

In

fendant
it

is

— Interrogatories

and deposition, see Chapters 38-21

cases in any of the courts,

all

(Act 1847, Cobb, 465.

where

to 38-25.

either the plaintiff or de-

a corporation, either foreign or domestic, public or private,

shall be the right of the opposite party to

court where such case

is

file,

with the clerk of the

pending, interrogatories directed to the presi-

dent, secretary, treasurer, or other officer or agent of said corporation,

and

duty of the

agent named

such interrogatories to sue out a commission directed to himself, and to have said interrogatories executed and returned to the next term of the court the
opposite party, or his attorney, shall give 20 days' notice before the sitting of said court, to the attorney of record, or to any officer or agent
of such corporation in the county where suit is pending, that interrogatories have been so filed. Said corporation or its agent shall not be required to advance the costs of executing said interrogatories. (Acts
it

shall be the

officer or

in

;

1889, p. 87.)
Cross-reference.

— Discovery

38-1203. (4552)

Who

38-1204. (4553)

When

and perpetuating testimony, see

§

38-1302.

and return of interrogaWhen interrogatories are filed in office, and notice given theretories.
of, it shall be the duty of the party sought to be examined to see to the
execution and return of the same before the return term thereof.

—

shall see to execution

party subject to attachment for contempt.

—

party failing to appear, without sufficient excuse, when properly subpoenaed, or failing or refusing to answer either orally or to the interrogatories

filed,

or answering evasively, shall be subject to attachment

and the court may also dismiss his case if he be plaintiff,
or strike his pleas if he be defendant, or give such other direction to the
cause as is consistent with justice and equity; and if either party be a
corporation, the officer called on to give testimony shall be subject to
attachment for contempt upon his failure to answer, and the court may
for contempt,

dismiss the case or strike the plea, according as the party corporation

may

be plaintiff or defendant, upon the failure of any of its officers or
agents to give testimony or to execute and return interrogatories as provided by law. (Act 1847, Cobb, 460. Acts 1853-4,
Cross-reference.

— Powers

self,

;

1889, p. 87.)

of courts to punish for contempt, see

§

24-105.

— No

party shall be required to
criminate or tend to criminate him-

38-1205. (4554) Privileged matters.

any matter which may
or which shall tend to work a forfeiture

testify as to

p. 51

of his estate, or

which

shall

A
Evidence.
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tend to bring infamy or disgrace or public contempt upon himself or any

member

of his family.

—

Cross-references. Privilege of
attorney and client, see § 38-419.

Communications between
see § 38-1102.
person compelled to give incriminating tes-

part}',

No

timony,' see §§ 2-106, 38-417.

PART

PERPETUATION OF TESTIMONY.

V.

CHAPTER

IN GENERAL.

38-13.

Sec.

Sec.

Cases

38-1301.

which

proceedings

38-1303.

be entertained.
Discovery and perpetuating
testimony; grounds.

38-1304.

in

may

3S-1302.

mony,

may

in all cases

38-1305.

which proceedings may be entertained.

38-1301. (4555) Cases in

perior courts

Possession immaterial.
testimony may be used.
Costs; liability of complainant.

When

— Su-

entertain proceedings for the perpetuation of testi-

where the

fact to

which the testimony

relates cannot

be made immediately the subject of investigation at law, and the common law proceeding authorized under this Code, for any cause, cannot
be available, or as completely available, as a proceeding in equity.
38-1302. (4556) Discovery

and perpetuating testimony; grounds.

—

petition for discovery merely, or to perpetuate testimony, shall not

some reason

sustained unless
at

law

is

shall be

shown why

be

the usual proceeding

inadequate.

—

Cross-references. Adequate
dence, see § 38-1105.

remedy

38-1303. (4557) Possession

Answer, how

at law, see § 37-120.

—

far evi-

immaterial as to the
possession of the property, nor shall the proceeding be denied though
all parties in interest cannot be ascertained or reached.
immaterial.

It

is

—

When

testimony may be used. Testimony thus taken
shall be afterward used only from the necessity of the case, but in such
case may be used against all persons, whether parties to the proceeding
38-1304. (4558)

or not.
Cross-reference.

— Effect

38-1305. (4559) Costs
in all

of perpetuated testimony, see
;

liability of

complainant.

§

38-1404.

—The

complainant shall

such cases be taxed with the costs.

CHAPTER

38-14.

METHOD OF PERPETUATING TESTIMONY.
Sec.

Sec.

38-1401.

Application and order.

38-1402.

Deposition;
vation.

38-1401.

filing,

and preser-

38-1403.
38-1404.
38-1405.

(4560) Application and order.

—

If

Application and order to be
recorded.
Use of testimony de bene esse.
Fees.

any person

shall desire to

perpetuate the testimony of a witness, in anticipation of litigation not
yet pending, and which it shall not be in his power to commence, he

Evidence.
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§ 38- 1 501

may make

written application to the judge of the superior court of the
county where the witness resides, or, if a nonresident, where he may be
temporarily, stating the facts, the proof expected, and the parties pi

ably interested on the other side, accompanying such application
the written interrogatories to be propounded to the with'
the judge shall pass an order requiring

some

;>on

disinterested attorney of

the court to act as commissioner and take such testimony, providing in

such order for the most effectual notice to the opposite parties, and for
any cross-interrogatories which may be filed. (Act 1823, Cobb, 267.
Acts 1855-6, p. 142.)

—

and preservation. Such commissioner, after executing the commission in the same manner as in ordinary
cases, shall file the package with the clerk of the superior court, with his
indorsement of the fact thereon, which package shall be safely kept until
produced by him for publication, under the order of the court. (Acts
38-1402. (4561) Deposition; filing

1855-6, p. 142.)

38-1403.

(4562) Application and order to be recorded.

—The application

and the order, shall be entered on the minutes before delivery to the commissioner for execution.

for the order,

Use

38-1404. (4563)

of testimony de

bene

esse.

—Testimony thus taken

used de bene esse, if, at the time the litigation
satisfactory examination of the witness may be had.
shall be

Cross-reference.

—Testimony

38-1405. (4564) Fees.

arises,

taken for perpetuation, when used, see

—The

no more
§

38-1304.

court granting the order shall prescribe

the fees to be paid to the commissioner.

(Acts 1855-6,

p.

142; 1871-2,

p. 51.)

PART
CHAPTER

38-15.

VI.

WITNESSES.

ATTENDANCE AND

FEES.

Sec.

Sec.
38-1501.

Subpoena. Attendance of witness from term to term. Witness fee.

38-1505.

Witnesses in imprisonment;
habeas corpus ad testilicandum.

38-1502.

Payment

38-1506.

Freedom

38-1503.

Excessive

38-1504.

Failure to attend; attachment;

of fees.

claim

38-1507.

forfeiture.
fine;

liability

in

of

witnesses

from

arrest.

by witness;

Fees
f or

where cause continued
witnesses' absence.

damages.

Attendance of witness from term to term.
the attendance of any person resident in the county

38-1501. (5849) Subpoena.

Witness

fee.

—When

shall be required as a witness in

any

court, the clerk of such court (or,

if

there be no clerk, the presiding judge or justice) shall, on application,
issue a writ of subpoena, directed to such person, requiring

and

him

to appear

and at the time stated. Such subpoena shall
be served on the witness personally, by any person capable of proving
the same, at least one day before the trial of the cause. The witness so
testify in the case stated,

Evidence.
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summoned

shall attend the court

there be an appeal or

If

new
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from term to term

trial,

until the case is tried.

notice of the fact, without a

new

poena, shall be sufficient to require the attendance of the witness,

witness fee shall be 75 cents per diem.

Cobb. 276. Acts 1873,

sub-

The

(Act 1792, Cobb, 353; Act 1799,

p. 25.)

—

Cross-references. Witness may be subpoenaed, see § 24-1303. How testimony
obtained in application lor injunction, etc., see § 38-2401. Time for serving witness in justice of the peace court, see § 24-1303.

—

Payment of fees. The payment of
not be demanded as a condition precedent

38-1502. (5850)

ness shall

the fees of a witto

an attendance,

but at the close of each term, or any term, the witness may make affidavit
before any justice of the peace, or clerk of the court, of the number of

days he has attended on such subpoena for which his fees are due, which
affidavit, when countersigned by the clerk (or, if no clerk, the judge) and
attached to the subpoena, shall have the force and effect of an execution
against the property of the party at whose instance he was subpoenaed
(unless in behalf of the State). (Act 1799, Cobb, 277; Act 1842, Cobb,
280.)

—

Cross-references.
Costs of witnesses of adverse party, see
taxed, see § 24-3410.

§

Costs,

24-3408.

how

—

Editorial Note. Acts 1910, p. 58, provides that in counties "with an area of not
than 1070 square miles, according to the Hudgins Company's new Survey
Map of Georgia," witnesses on behalf of the State residing more than five miles
from the court they are required to attend, and residing in the county, shall be
paid their fees out of the county treasury; that such fees shall be fixed in the bill
of cost, and, when collected, shall be paid into the county treasury.
less

—

by witness; forfeiture. A witness
who shall claim more than is due to him forfeits all his fees, and shall
pav to the injured party, in addition thereto, four times the amount so
38-1503. (5851) Excessive claim

unjustly claimed.
38-1504.

— The

(5852) Failure to attend; attachment; fine; liability in

dam-

may

proceed by attachment to compel the attendance
of a witness who fails to obey the subpoena, and also to punish him by a
In addition thereto such a witness shall be liable
fine not exceeding $300.
ages.

in

damages

attend.

court

to the person causing

him

to be subpoenaed, for his failure to

(Act 1799, Cobb,. 276.)

—

Cross-references. Powers of courts to punish for contempt, see § 24-105. PowPenalty for failure to obey subpoena duces tecum, see
ers of courts, see § 24-104.
Compelling witnesses to answer, see § 38-2110. Witness compelled to
§ 38-902.
Depositions taken without order or commission, see
depose, see § 38-2203.
Liability of defaulting witness in injunction cases, etc., see § 38-2406.
§ 38-2301.
Witnesses failing to attend justice's court, see § 24-1305.

38-1505.

candum.

(5853) Witnesses in imprisonment; habeas corpus ad

— The writ of habeas

corpus ad testificandum

may

testifi-

be issued by

the superior court to cause the production in court of any witness under
legal imprisonment.

—

Cross-references
Same provisions, see § 50-122. Convicts produced as witnesses, see § 38-2001 et seq.
imprisoned witnesses brought into court, see
Convicts as witnesses on trial for mutiny, see § 26-4803.
§ 50-123.

How

—

A witness shall
(5854) Freedom of witnesses from arrest.
not be arrested on any civil process while going to or returning from and
38-1506.

attending on any court, and an officer

who

shall hold

him imprisoned

—
§33-1603

Evidence.
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after seeing his subpoena or being satisfied of the fact shall be liable for

(Acts 1799, Cobb, 463.;

a false imprisonment.
Cross-reference.

— Definition

of false imprisonment, see

105-901.

8

where cause continued for witnesses' absence.
A witness shall not receive any fees whatever for attendance on a subpoena, if the cause at any time shall be continued for his absence, or if
he shall be absent from the trial, provided such absence in neither a
arose from providential causes; nor shall any witness receive fees from
both parties in the same case, but the fees shall be paid equally by each,
38-1507. (5855) Fees

'-

unless one shall be cast in
Cross-reference.

— Costs

all

the cost.

to witness after continuance, see

CHAPTER

38-16.

§

81-1422.

COMPETENCY.
Sec.

Sec.
38-1602.

Court decides competency.
Religious belief.

38-1608.

38-1603.

Who

38-1609.

38-1604.

Husband and wife

38-1601.

38-1605.

as witnesses

38-1610.

Idiots, lunatics, and children.
Drunkards.
Evidence through interpreter.
Decision of capacity of wit-

against each other in criminal proceedings.

38-1611.

ness by examination.
Objection tocompetency, when

38-1612.

taken; proof.
Restoration of competency.

38-1607.

are competent to testify.

Testimony

of

attorneys

as

against clients.
38-1606.

Adultery and breach of marriage contract cases.

38-1601. (5856) Court decides competency.

ness shall be decided by the court.
Cross-references. Decision by examination, see

—

of witness, see

§

—The competency of a wit-

§ 38-1610.

Time

of

competency

113-303.

38-1602. (5857) Religious belief.
credit of the witness.

—Religious belief shall go only to the

(Act 1841, Cobb, 2S0.)

—

Cross-references. Oath framed according to religious belief, see
of conscience, see Const., Art. I, Sec. I, Par. XII (§ 2-112).

§

38-1701.

Freedom

38-1603. (5858, 5859)

Who

are competent to testify.

—No

person

of-

by reason of incapacity, for crime
or interest or from being a party, from giving evidence, either in person
or by deposition, according to the practice of the court, on the trial of
any issue joined, or of any matter or question, or on any inquiry arising
in any suit, action, or proceeding, civil or criminal, in any court or before any judge, jury, sheriff, coroner, magistrate, officer, or party having
by law or consent of parties authority to hear, receive and examine evidence; but every person so offered shall be competent and compellable
to give evidence on behalf of either or any of the parties to the said suit.
fered as a witness shall be excluded

action, or other proceeding, except as follows:

(Acts 1866, pp. 138, 139;

1890-91, p. 107.)

—

Cross-reference. This section not applicable in cases instituted in consequence
of adultery or for breach of promise for marriage, see § 38-1606.

Where any

be instituted or defended by a person insane
by an indorsee, assignee, or transferee, or the personal representative of a deceased person, the opposite party shall not be
admitted to testify in his own favor against the insane or deceased per1.

suit shall

at the time of trial, or

Evidence.

§38-1603

1148

son as to transactions or communications with such insane or deceased
person whether such transactions or communications were had by
such insane or deceased person with the party testifying or with any
other person. (Acts L§89, p. 85; 1893, p. 53; 1900, p. 57.)

Where any

be instituted or defended by partners, persons jointly liable or interested, the opposite party shall not be admitted
to testify in his own favor as to transactions or communications solely
2.

suit shall

with an insane or deceased partner, or person jointly liable or interested.
(Acts 1889, pp. 85, 86.)
3.

Where any

defended by a corporation,

suit shall be instituted or

the opposite party shall not be admitted to testify in his

own

behalf to

transactions or communications solely with a deceased or insane officer
or agent of the corporation.
4.

Where

(Acts 1889, pp. 85, 86.)

a person not a party, but a person interested in the result

of the suit, shall be offered as a witness, he shall not be competent to
testify,

as a party to the cause he

if

would

for

any cause be incompetent.

(Acts 1889, pp. 85^ 86.)

No agent or attorney at law of the surviving or sane party, at the
time of the transaction testified about, shall be allowed to testify in favor
of a surviving or sane party, under circumstances where the principal,
5.

a party to the cause, could not testify; nor shall a surviving party or

agent testify

in his

own

favor, or in favor of a surviving or sane party,

as to transactions or communications 'with a deceased or insane agent,

under circumstances where such witness would be incompetent
ceased agent had been principal.
6.

In

all

cases

(Acts 1889, pp. 85, 86; 1890-91,

where the personal representative

if

de-

p. 107.)

of the deceased or

insane party has introduced a witness interested in the event of a suit,

who

has testified as to transactions or communications on the part of the

surviving agent or party with a deceased or insane party or agent, the
surviving party or his agent
testified to
7.

may

be examined in reference to such facts

by said witness. (Acts

When

suit shall

1889, pp. 85, 86.)

be instituted against joint defendants, one of

shall be the representative of

whom

an insane or deceased person, the sane or

living party defendant shall not be admitted to testify as to

action or communication with the insane or deceased party,

any trans-

when

his

evidence would tend to relieve or modify the liability of the party offered as a witness and tend to

make

the estate of said insane or deceased

party primarily liable for the debt or default.
8.

The

plaintiff or

own testimony by
life

in

and such depositions or interrogatories shall
evidence upon the trial of such case, notwithstanding

competent

In the

shall be

trial of

such case the opposite party

to testify in rebuttal of the

such depositions or interrogatories.

There

take and preserve his

testify,

the death of either party.
shall be

may

p. 53.)

interrogatories or depositions while both parties are in

and competent to

be admissible

defendant in any case

(Acts 1897,

(Acts 1924,

testimony contained in
p. 62.)

no other exceptions allowed under the foregoing para-

graphs. (Acts 1889, pp. 85, 86.)
Cross-reference.

— Interrogatories

and depositions, see Chapters 38-21

to 38-25.

K—

Husband and wife as witnesses
proceedings. Husband and wife shall not

38-1604. (1037 P. C.)

other in criminal

V;

§ 38-

Evidence.
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—

against each
be

I

ompetent

or compellable to give evidence in any criminal proceeding for or agai
each other, except that either shall be competent, but not compellable,

upon the trial for any criminal offense committed, or attempted to have been committed, upon the person of either
by the other. The wife shall be a competent witness to testify for or
against her husband in cases of abandonment of his child, as provided in
to testify against the other

section 74-9902. (Acts 1866,
Cross-reference.
see

§

—Wife

p.

139; 1880-1,

competent to

p.

121; 1927,

p. 145.)

husband

testify against

for wife-beating,

26-1410.

Testimony of attorneys as against clients.
No attorney shall be competent or compellable to testify, for or against
his client, to any matter or thing, knowledge of which he may have acquired from his client, by virtue of his relations as attorney, or by reason
of the anticipated employment of him as attorney, but shall be both competent and compellable to testify, for or against his client, as to any matter or thing, knowledge of which he may have acquired in any other man-

—

38-1605. (5860; 1037 P. C.)

ner.

(Acts 1866, pp. 138, 139; 1887,

Cross-references.

— Privilege

tions, see §§ 38-418, 38-419.

witnesses, see

§

p. 30.)

Confidential communicaof party, see § 38-1102.
Protection of witnesses, see § 38-1704. Privilege of

38-1711.

Editorial Note.— The Act of 1850 (Act 1849-50, p. 46, Cobb, 280) forbade an
attorney to testify "of any matter or thing either for or against his client, the
knowledge of which he may have acquired from his client, or during the existence
and by reason of the relationship of client and attorney," but provided that no
attorney should be exempted from making answer as defendant in equity. The
Act of 1859 (Acts 1859, p. 18) repealed the Act of 1850, but contained a proviso
that an attorney should not testify to any fact, admission, or confession which
came to his knowledge by the admission or confession of the opposite party after
attorney had been employed as counsel in the case. Apparently the next enactment on the subject is that contained in §§ 3720 (2) and 3721 of the Code of 1863.
These sections have appeared in all the Codes. See § 38-418, II 2, and § 38-419
The Act of 1859, supra, was repealed by the Act of 1866 (Acts
of this Code.
The Act of 1866, while declaring that no attorney "shall be com1866, p. 138).
pellable to give evidence for or against his client," permitted him to testify, if he
wished, leaving his credibility to the jury. See 60/613. The last Act passed on
the subject is the Act of 1887, here codified, which repealed the provision of the
Act of 1866 above quoted.

and breach of marriage contract
section 38-1603 shall apply to any action,

38-1606. (5861) Adultery

Nothing contained in
proceeding in any court, instituted

in

—Adultery as ground

suit,

or

consequence of adultery, or to any

action for breach of promise of marriage.
Cross-reference.

cases.

(Acts 1866, pp. 138, 139.)

for divorce, see

§

30-102, H

6.

and children.— Persons
who have not the use of reason, as idiots, lunatics during lunacy, and children who do not understand the nature of an oath, shall be incompetent
38-1607. (5862; 1038 P. C.) Idiots, lunatics,

witnesses.

(Acts 1866, pp. 138, 139.)

Cross-reference.

— Sanction of an

38-1608. (5863;

1039

P.

oath necessary, see

C.)

§

38-1701.

Drunkards.— Drunkenness, which

thrones reason and memory, shall incapacitate during

its

de-

continuance.

38-1609. (5864; 1040 P. C.) Evidence through interpreter.— Xo physical defect in any of the senses shall incapacitate a witness.
An interpreter

may

explain his evidence.

—

Cross-references. Interpreter must be competent to be a witness, see
Statements of an interpreter as evidence, see § 38-405. I3L

§

113-306.

§

1150

Evidence.
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—

(5865) Decision of capacity of witness by examination. The
court shall, by examination, decide upon the capacity of one alleged to
be incompetent from idiocy, lunacy, or insanity, or drunkenness, or in38-1610.

fancy.
Cross-references.

competency, sec

— Time

of

competency

of witness, see

(5866) Objection to competency,

38-1611.

objection to competency,

examined

at

testimony;

if

known,

when

taken; proof.

—The

shall be taken before the witness

is

be proved by the witness himself, or by other
proved by other testimony, the witness shall be incompeIt

all.

if

Court decides

113-303.

§

oS-loOl.

§

tent to explain

away.

it

Cross-reference.

may

— Time

competency

of

of witness, see

§

113-303.

competency.— Any act which, in the
remove the ground of incompetency, shall

38-1612. (5867) Restoration of

judgment

of the court, shall

competency

restore the

of the witness.

—

Cross-references. Time of competency of witness, see
witness being legatee, see § 113-304.

CHAPTER

38-17.

Effect

113-303.

of

EXAMINATION.
Sec.

See.

38-1701.

§

Oath or

affirmation, necessity

Memorandum

38-1707.

in

aid

of

wit-

memory.

ness'

of.

38-1702.

Witnesses'

criminal

38-1708.

Opinions of witness admissible, when.

38-1703.

Separate examination; effect of

38-1709.

Market

38-1710.

38-1704.

Experts; opinions admissible,
.when.

38-1705.

Protection of witnesses.
C r o s s-examination of

38-1711.

Privilege of witnesses.

38-1712.

State of feeling and relation-

38-1706.

Leading questions; discretion

oath

in

cases.

mere

irregularity.

nesses, right

wit-

of.

value,

how

proved.

ship.

of court.

38-1701.

(5868)

Oath

or affirmation, necessity of.

—The sanction of an

oath, or affirmation equivalent thereto, shall be necessary to the reception of

any

oral evidence.

The

court

may frame

such affirmation accord-

ing to the religious faith of the witness.

—

Cross-references. Who are incompetent, see
nesses in civil case's, see § 24-3358.

§

38-1607.

Form

38-1702. (1006 P. C.) Witnesses* oath in criminal cases.

of oath to wit-

— The follow-

ing oath shall be administered to witnesses in criminal cases, viz:

evidence you shall give to the court and jury upon the

between the State of Georgia and A.

B.,

who

is

"The

trial of this issue

charged with (here state

the crime or offense), shall be the truth, the whole truth, and nothing but
the truth.
38-1703.
regularity.

So help you God." (Cobb, 836.)
(5869; 1043 P. C.) Separate examination; effect of

— In

all

mere

ir-

cases either party shall have the right to have the wit-

nesses of the other party examined out of the hearing of each other.

The

court shall take proper care to effect this object as far as practicable and
convenient, but no mere irregularity shall exclude the witness.

Evidence.
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38-1704. (5870) Protection of witnesses.— It shall be the right of a wit-

ness to be examined only as to relevant mailer; and to be protected from

improper questions and from harsh or insulting demeanor.
Cross-references.
see § 81-1009.

— Privilege

§

Exclusion

38-1710.

38-1705.

The

of party, see § 38 1102.
Improper conduct of
of counsel, see § 9-601, 1 4.
Privilege of with'
of irrelevant evidence, see § 38-201.

(5871

coun-

Duty

sel,

1044 P. C.) Cross-examination of witnesses, right of.—

;

right of cross-examination, thorough and sifting, shall belong to

every party as to the witnesses called against him. If several parties to
the same case shall have distinct interests, each may exercise this right.

—

Cross-references. Privilege of witnesses, see § 38-1711. State of feeling and
relationship, see § 38-1712.
Service of interrogatories, where there are several
%
parties, see § 38-2106.

38-1706. (5872; 1045 P. C.)

Leading questions; discretion

Leading questions are generally allowed only
the court

may

cross-examination

in

;

—

but

exercise a discretion in granting the right to the party call-

ing the witness, and in refusing

when, from the

to the opposite party,

it

conduct of the witness or other reason, justice shall require
Cross-reference.

— In

interrogatories, see

§

may

refresh

ten instrument or

it.

24-3334.

Memorandum in aid
and assist his memory by

38-1707. (5873; 1046 P. C.)

—A witness

of court.

memorandum, provided he

the use of any writ-

finally shall

recollection thus refreshed, or shall be willing to

memory.

of witness'

speak from his

swear positively from

the paper.
38-1708. (5874; 1047 P. C.) Opinions of witness admissible,

Where
shall be

when.—

the question under examination, and to be decided by the jury,

one of opinion, any witness

giving his reasons therefor; but

if

may swear

to his opinion or belief,

the issue shall be as to the existence

of a fact, the opinions of witnesses, generally, shall be inadmissible.

38-1709. (5875)

market value

is in

Market value, how proved.

— Direct

the nature of opinion evidence.

may

expert or dealer in the article, but

testimony as to

One need

testify as to value,

if

not be an

he has had

an opportunity for forming a correct opinion. (86 Ga. 693 (12

S.

E.

1017).)

38-1710. (5876; 1048 P. C.) Experts; opinions admissible,

opinions of experts, on any question of science,

always be admissible

tions, shall

;

skill,

when.—The

trade, or like ques-

and such opinions may be given on

the facts as proved by other witnesses.

words and

—

Construction of words by experts, see § 102-102. r
local usage in construing contracts, see § 20-704, % 2.

Cross-references.
nical

,

38-1711. (5877) Privilege of witnesses.

from testifying as
to a party

to the

—A

1.

Tech-

witness shall be relieved

same matters hereinbefore

specified in relation

making discovery.

Cross-references.— Privilege of party making discovery, see §§ 38-1102. 3S-1205.
communications, see § 38-418. Attorney and client, see § 38-419.
Evidence of attorneys as against clients, see § 38-1605. Protection of witnesses,

Confidential
see

§

38-1704.

Evidence,

§38-1712
38-1712. (5878; 1049 P. C.)
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State of feeling and relationship.—The

state of the witness' feelings to the parties,

and

his relationship,

may

always be proved for the consideration of the jnry.

—

Character and conduct of parties generally irrelevant, see
Preponderance of evidence, how determined, see § 38-107. Agent as

Cross-references.
38-202.

§

competent witness, see

§

4-315.

CHAPTER

38-18.

Sec.

IMPEACHMENT.
Sec.

38-1801.

Impeaching own witness.

-.->

t^-

•mz-i'i

3o-loOZ.

38-1803.

r

*t>

Disproving facts

38-1804.

Proof of general bad charac-

38-1805.

~

... ...
^
Credibility

38-1806.

What

ter;

*

testified to.

statements.
Contradictory
Proof of general good char-

,

or

.

r

particular transactions.
£

of
witnesses
question for jury.

as

credit to impeached witness; question for jury.

acter.

—

Impeaching own witness. A party may
not impeach a witness voluntarily called by him, except where he can
show to the court that he has been entrapped by the witness by a pre38-1801. (5879; 1050 P. C.)

vious contradictory statement: Provided, that in the trial of all civil
cases, either plaintiff or defendant shall be permitted to make the opposite
•

whose immediate

benefit such suit

prosecuted or
defended, a witness, with the privilege of subjecting such witness to a
thorough and sifting examination, and with the further privilege of imparty, or

anyone

for

peachment, as if the witness had testified
being cross-examined. (Acts 1890-1, p. 78.)

in his

own

to.— A witness

be impeached by disproving the facts testified to by him.

38-1803. (5881
eral

and were

behalf,

38-1802. (5880; 1051 P. C.) Disproving facts testified

may

is

;

1052 P. C.) Contradictory statements.

good character.

—A

statements previously

mony and

to the case.

witness

may

made by him

be impeached by contradictory

as to matters relevant to his testi-

Before contradictory statements

against him (unless they are written statements
nection with

some

Proof of gen-

may

be proved

made under oath

in con-

judicial proceedings), the time, place, person,

and
mind

circumstances attending the former statement shall be called to his
with as much certainty as possible; and if in writing, the same shall be
shown to him, or read in his hearing, if in existence; and to lay this
foundation, he

may

be recalled at any time.

When

thus impeached, he

may

be sustained by proof of general good character, the effect of the
evidence to be determined by the jury.
38-1804. (5882; 1053 P. C.) Proof of general

bad character; particular
transactions.
A witness may be impeached by evidence as to his gen-'
eral bad character. The impeaching witness should be first asked as to
his knowledge of the general character of the witness, and next as to
what that character is, and lastly he may be asked if, from that character,
he would believe him on his oath. The witness may be sustained by

—

similar proof of character.

The

particular transactions, or the opinions'

of single individuals, shall not be inquired of on either side, except

upon

Evidence.
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cross-examination in seeking for the extent and foundation of the witness'

knowledge.

Cross-reference.
§

— Character

and

conduct of parties generally

irrelevant;

see

38-202.

38-1805. (5883; 1054 P. C.) Credibility of witnesses as question for
jury.

—The credibility of a witness

is

a matter to be determined by the

jury under proper instructions from the court.

—

Cross-references. Preponderance of evidence, how determined, see § 38-107.
38-202.
Character and conduct of parties generally irrelevant, see
No conviction for rape upon unsupported testimony of female, see § 26-1304.
\

What

38-1806. (5884)

—When

credit to

impeached witness; question

for jury.

a witness shall be successfully contradicted as to a material

matter, his credit as to other matters shall be for the jury, but

if

a wit-

ness shall swear wilfully and knowingly falsely, his testimony shall be

disregarded entirely, unless corroborated by circumstances or other un-

impeached evidence. The credit to be given his testimony where impeached for general bad character or for contradictory statements out of
court shall be for the jury to determine. (59 Ga. 63; 93 Ga. 488 (21 S. E.
66)

;

72 Ga. 254.)

Cross-reference.

CHAPTER

—Preponderance

of evidence,

determined, see

§

38-107.

WITNESSES FROM OTHER COUNTIES, AND
WHEN VENUE IS CHANGED.

38-19.

Sec.

38-1901.

how

Sec.

Subpoena

for

nonresident

State's witness.

38-1902.

Pay

38-1903.

Claim of witness for pay; payment; costs.

38-1905.

Local laws not repealed.
Law may apply to defendant's

38-1906.

When venue has

38-1904.

of nonresident witness.

witnesses.

been changed,

38-1901. (1143 P. C.) Subpoena for nonresident State's witness.

— Xo

subpoena for a nonresident witness for the State shall be issued, unless
signed by the clerk of the court and the solicitor general of the circuit.
(Acts 1878-9, p. 66; 1893, p. 38.)
38-1902. (1144 P. C.)

Pay

of nonresident

witness.— A witness for the

State attending in a different county from that of his residence shall receive $2 per day during his attendance, and his actual traveling expenses,

not to exceed four cents per mile in going and returning. If he is subpoenaed in more than one case, he shall receive per diem pay and mileage
in

one case only

place of business

:

is

Provided, that a witness whose residence or usual
within three miles of the courtroom attended by him

shall be paid for attendance 75 cents per

day and no mileage.

(Acts

1878-9, p. 66; 1893, p. 38; 1894, p. 50; 1907, p. 58.)

38-1903. (1145 P. C.) Claim of witness for pay;

payment;

costs.

— The

claim for pay and expenses shall be verified, by the witness, on the subpoena, and shall distinctly state the days of the

and the number

month

of the attendance,

of miles traveled; and the attendance and mileage shall
be certified by the solicitor general after the case has been tried or disposed of for the term. The amount due shall be paid out of the county

—
1154
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funds, and. in case of conviction, shall be taxed in the

bill of costs.

(Acts

1878-9, p. 66; 1893, p. 38.)

—

(1146 P. C.) Local laws not repealed. Laws requiring county
commissioners in particular counties to approve accounts against the
38-1904.

county are not affected by the preceding section, nor does it repeal any
local law on the subject of paying witnesses. (Acts 1893, p. 38.)

—

Law may

apply to defendant's witnesses. The
foregoing provisions of this Chapter shall apply to the defendant's witnesses when, in the discretion of the presiding judge, the ends of justice
38-1905. (1147 P. C.)

may demand

it.

(Acts 1893,

p. 38.)

—

When

venue has been changed. Witnesses attending court out of the county of their residence, for the purpose of
testifying in cases in which the venue has been changed, shall receive the
fees of witnesses as prescribed in this Chapter, and shall be paid by the
county treasurer out of the county funds of the county where the case
38-1906.

(1148 P. C.)

originated.

(Acts 1870, p. 68.)
Change of venue,

Cross-reference.

—

see Title 27, Criminal Procedure,

Chapter

27-12.

CHAPTER

38-20.

CONVICTS AS WITNESSES.
Sec.

Sec.
38-2001.

How

convicts may be
,,
witnesses.
duced

pro-

38-2003.

.'

as

38-2002.

When

„ n ^ nnJ
38-2004.

needed for the defend-

How

38-2001. (1180 P. C.)

When

a person

who

is

_

witness

for

when witness

for

State,

Expenses,

defendant.
38-2005.

ant.

...

Expenses, when

convicts

Proceeding

may be produced

is

cumulative.

as witnesses.

confined in the State penitentiary or in a county

chain gang, under sentence, shall be needed as a witness for the State in
a criminal case in any of the courts, the solicitor general or other prosecuting officer shall

make

a written application to the

Governor

for the at-

tendance of such person; and when such application is approved by the
judge of the court in which such person is needed as a witness, the Governor shall order the person having charge of such convict to deliver him

which the convict is desired as a witness,
and such sheriff shall receive and safely keep such convict, and return
him to the person from whose custody he was received as soon as the
court discharges him as a witness. (Acts 1882-3, p. 106.)
to the sheriff of the county in

—

Cross-references. Habeas corpus for production of witness under legal imprisonment, see §§ 38-1505, 50-122. Production of imprisoned person without writ
of habeas corpus, see § 50-123.

When

needed for defendant— If the witness shall
be needed for the defendant in any criminal case, the defendant or his attorney may make the application and if the same is approved by the
judge, as provided in the preceding section, the Governor shall issue his
order, and all other proceedings shall be had as in case of application on
38-2002.

(1181 P. C.)

;

behalf of the State.
38-2003.

(Acts 1882-3,

T1182 P. C.) Expenses,

p. 106.)

when witness

tions in behalf of the State, the county in

for State.

which the case

— In
is

applica-

tried shall

1155
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pay the per diem and mileage of the sheriff, the jail fees tot the convict
while detained in the county as a witness, and any other proper expense
that may be incurred by the removal of the convict, the bill of expe
to be approved by the presiding judge of the court in which the convict
In the event of a conviction, the expense herein reis used as a witness.
ferred to shall be taxed in the

bill of cost.

38-2004. (1183 P. C.) Expenses,

when

(Acts 1882-3,

p. 106.)

witness for defendant.— When

such convict shall be needed as a witness by the defendant
defendant shall deposit enough

inal case, the

money with

in

any crim-

the sheriff to

cover the expense mentioned in the preceding- section, unless he
able to pay such expense; and

if

is

un-

the judge of the superior court of the

embracing the county in which such convict shall be needed as a
witness shall, after examining into the financial condition of the defendcircuit

ant and the evidence sought to be obtained, determine that the ends of
justice require the production of such convict as a witness, then the ex-

pense shall be paid as provided
(Acts 1882-3,

for the State.

in case the convict is

p. 106.)

38-2005. (1184 P. C.) Proceeding

is

cumulative.

thorized in this Chapter shall be cumulative.

PART

used as a witness

—The

proceeding au-

(Acts 1882-3,

p.

106.)

INTERROGATORIES AND DEPOSITIONS.

VII.

CHAPTER

COMMISSIONS,

38-21.

HOW

ISSUED AND

RETURNED.
Sec.

38-2101.

Sec.

Who may

be examined on

in-

38-2112.

terrogatories.
38-2102.

oranda.

When

the witness is a member of the General Assembly.

Witnesses may write out their
own answers; use oi mem-

38-2113.

•

Answers under

oath.
Duties
commissioners, postmasters, and express company
of

38-2103.

If the facts cease to exist, de-

positions excluded.
38-2104.

Mode

of

obtaining

agents.

commis-

38-2114.

sion.

38-2105.

38-2106.

taining interrogatories

Issuance of commission without service, when.

Proceedings where there are

38-2115.

of

opened.
38-2116.

How

3S-2117.

Failing to return or abstracting commission as contempt.

38-2118.

Application to inspect interdepositions.
or
rogatories
Return for proper execu-

38-2119.

Waiver

commission-

ers.

38-2108.

Who may
sioner.

act

as

commis-

Compensation.

38-2109.

How

38-2110.

Compelling witnesses to an-

commission executed.

swer.
38-2111.

Where

By whom and how packages
containing
interrogatories
or depositions received and

tion.

Appointment

or

depositions.

several parties; cross-interrogatories;
cross-examina38-2107.

Reception and delivery by
postmasters of package con-

packages containing interrogatories or depositions
received and disposed of.

tion, etc.

witnesses to be exam-

ined; fees.

return.

of commission: oath;

Evidence.
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—

Who may

be examined on interrogatories. A witness
may be examined on interrogatories by commission, at the instance of
either party, in any civil cause pending in any court, when either of the
following states of facts exists: (Act 1799, Cobb, 265.)
38-2101.

(5886)

Cross-references.

on interrogatories

— On

may

appeal of a pilot, see § 80-207. Testimony
in justice's court, see § 24-1304.
Depositions without

be taken

commis-

how

sion,
see §

taken, see § 38-2201.
Depositions taken without order or commission,
Interrogatories in injunction and like cases, see § 38-2401 et seq.
38-2301,

Where

1.

the witness resides out of the county.

Where, from the condition of his health, from age, or otherwise, he
cannot attend the court, or, from the nature of his business or occupa2.

not possible to secure his personal attendance without manifest
inconvenience to the public or to third persons such as postmasters,
tion,

it is

—

public carriers, physicians, school teachers, etc.

Act

Acts 1858,

1858, Cobb, 268.

(Act 1811, Cobb, 266;

p. 54.)

Where the witness is about to remove from the county, or is about
leave home on business, for a sojourn or a tour, which will extend be-

3.

to

yond the term

of the court.

4.

All female witnesses.

5.

Where he

(Act 1829, Cobb, 267.)

the only witness to a material point in the case.

is

(Acts

1851-2, p. 90.)

When

38-2102. (5887)

sembly.

— In

all civil

the witness

cases

it

is

a

member

of the General As-

shall be the right of either party thereto to

have taken the interrogatories, as provided by law, of any person desired
to be used as a witness in such case, and who shall be a member of the
General Assembly, when the session of the General Assembly shall
conflict with the session of the court in which such case is to be tried.
(Acts 1905,

p. 93.)

—

Cross-reference. Legislator attending General
in criminal cases, see § 81-1407.

Assembly excused

as witness,

continuance

38-2103. (5888) If the facts cease to exist, depositions excluded.

—

If

the state of facts on which the commission issued shall cease to exist

before the

cause, and the witness shall then be accessible

trial of J:he

by

subpoena, the testimony taken on interrogatories shall not be used.
Cross-reference.

— Depositions,

38-2104. (5889)
to

Mode

how

delivered, see

38-2205.

of obtaining commission.

examine a witness by commission

—The

party seeking

shall prepare written interrogatories

inform the other party of the nature of the

sufficiently explicit to

mony sought and

§

testi-

expected, and yet not liable to the objection of being

leading questions, which shall also state the residence of the witness; and
shall serve a

copy

of

such interrogatories on the opposite party, or his

attorney, with a notice of the time of filing.

The

original interrogatories

and there remain for 10 days, during which time
cross-interrogatories may be filed. At the expiration of 10 days a commission shall issue by the clerk (or presiding judge, if no clerk), for the
examination of such witness upon the interrogatories. (Act 1799, Cobb,
shall be filed in office

265.

Acts 1875,

p. 23.)

Cross-references.

Commissioners

to

— Form

of commission to take interrogatories, see
take testimony in pilotage cases, see § 80-207.

§

24-3329

1157
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commission without service, when. -If
in any case the opposite party shall be beyond the jurisdiction of the
court, or cannot be found, and shall not be represented by attorney, a
38-2105. (5890) Issuance of

notice at the courthouse door for 10 days of the filing of the interrogatories shall authorize a

commission to

issue.

where there are several parties; cross-interrogatories; cross-examination.
If there shall be more than one party
38-2106. (5891) Proceedings

—

opposing, and they have not a joint interest, but several independent interests shall be represented by different attorneys, copies of the interrogatories shall be served

upon each; and the right

to

file

cross-inter-

rogatories shall belong to each.

In every case the court shall see that
the party really to be affected by the evidence shall have an opportunity
of cross-examination.
Cross-reference.

— Cross-examination

38-2107. (5892)

Appointment

of witnesses, see

of commissioners.

§

38-1705.

— Commissions

shall

issue generally in blank, allowing the party to select his commissioners
but in any case the opposite party shall have the privilege of naming
two competent'commissioners, whose names shall be inserted in the commission, and one of whom shall act in the execution thereof, unless a
good and sufficient reason shall be shown for his failure. (Act 1850,
;

Cobb, 269.)
Cross-reference.

—Form

of

commission to take interrogatories, see

Who may

§

24-3329.

—

Compensation. Xo
person shall be competent to act as commissioner who would be incompetent as a juror on account of relationship, or as a witness on account
of interest; nor shall the attorney of the party, or his clerk, or an agent
paid to discharge this duty, be a competent commissioner. A commissioner, like a judge should stand perfectly impartial between the parties.
Reasonable compensation may be paid to the commissioners, but not
more than $2 per day shall be taxed as costs against the party cast in
38-2108. (5893)

act as commissioner.

the suit. (Acts 1866, p. 25.)

How

—

commission executed. No party, his counsel,
his agent, or other person on his behalf shall be present at the execution
of the commission, and everything attending the execution shall show
a perfect impartiality and freedom from bias.
38-2109. (5894)

38-2110. (5895) Compelling witnesses to answer.

—

If a

witness shal!

refuse to appear before the commissioners or to answer the interroga-

upon the

"

one of the commissioners, or the afndavi
of the party or his attorney, to the fact, presented to a judge of the superior court, or the ordinary, it shall be his duty to issue an order to the
sheriff, his deputy, or any constable, to arrest the witness and bring him
before such judge or ordinary, and, after hearing his excuse and examining the interrogatories to see that the same are legal, he shall order
the said witness to be lodged in jail until he answers the same. This
provision shall extend to commissions sent from the courts of other
States or the United States. (Act 1794, Cobb, 264; Act 1840. Cobb. 269.)

tories,

certificate of

—

1

Cross-references. Powers of courts to punish for contempt, see § 24-105. Witness failing to attend, penalty, see § 3S-1504. "Witness compelled to depose, how
examined, see § 38-2203. Depositions taken without order or commission, see
§

38-2301.

;

§

Evidence.
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;

—

witnesses to be examined; fees. No female
witness shall be required to leave her home to appear before commissioners, nor shall any witness be required to go out of the county, or
38-2111. (5896)

Where

more than 10 miles from his residence; and any witness leaving his home
to be examined shall have the fees of a witness subpoenaed and attending court.
38-2112. (5897) Witnesses

memoranda.

— Witnesses

may

may

own answers;

write out their

write out their

own answers

use of

in the pres-

ence of the commissioners, and by their consent, but in no other way
shall they prepare the same; and if the witnesses shall answer from
written memoranda, such memoranda shall be sent with the commission,

and the

fact certified

by the commissioners.

Answers under oath. Duties of commissioners, postmasters, and express company agents. The answers shall be made under oath, and certified to be so taken. They shall be written out plainly,
38-2113. (5898)

and be

and

—

and cross-interrogatories they
shall be signed by the witness and attested officially by the commissioners named in the commission, and the place of execution shall also appear. The interrogatories, answers, and commission shall be sealed up
in an envelope with the names of the commissioners written across the
seal and directed to the officer of the court whence the commission issued. The package may be sent by mail or express, or intrusted to the
party, or some private hand. The postmaster or agent of the express
company receiving it from the commissioner shall certify to the fact
and the postmaster delivering it to the court shall certify to its reception by due course of mail, and the agent of the express company delivering it to the court shall certify to its reception by due course of express. In case the package shall be intrusted to the party or some private hand, the person receiving and delivering it in court shall make
affidavit of the fact and of its freedom from alteration. (Acts 1895, p. 31.)
Cross-references. — Depositions, how delivered, see § 38-2205. Depositions, how
full

returned, see

§

explicit to all the direct

;

38-2306.

and delivery by postmasters of package
containing interrogatories or depositions. Whenever any package containing interrogatories or depositions shall be received by mail, the postmaster of the office to which they are directed shall immediately, upon
their receipt, indorse upon the package the fact of its reception by due
course of mail, and at once deliver the package to the clerk, or presiding
38-2114. (5899) Reception

—

judge or justice of the court to

whom

it

is

directed.

(Acts 1SS2-3,

p. 102.)

Cross-reference.

— Commissions

returned by mail, see

By whom and how

§

24-3333.

packages containing interrogatoThe clerk or presiding judge or
justice of the court shall receive all such packages, either in term time
or vacation, indorsing thereon from whom received and the time of reception if received in vacation, it shall be the duty of said clerk, judge,
or justice to file the same away with the seal unbroken until the next
regular term of the court. Said package may be opened at any time by
consent in writing of counsel for both sides. (Acts 1882-3, p. 102.)
38-2115. (5900)

ries or depositions received

;

and opened.

—

:

:

Evidence.
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§38-2119

packages containing interrogatories or depositions received and disposed of.
The package thus forwarded
thus received shall become an office paper, to be used by cither party
under the direction of the court.
38-2116. (5901

)

—

i

38-2117. (5902) Failing to return or abstracting commission as con-

tempt.

—A commission once executed shall be returned; and a party

h

ing to return, or wilfully abstracting same, shall be attached for con-

tempt, and otherwise dealt with until the same

is

produced.

—

Cross-references. Powers of courts to punish for contempt, see § 24-105. Continuance for nonreturn of interrogatories, see § 81-1417. Time allowed for return, see § 24-3331.

38-2118. Application to inspect interrogatories

turn for proper execution,

etc.

or

depositions.

Re-

— When any interrogatories or deposit*

have been returned in any case pending in any court, either party
at interest may, on five days' written notice to adverse party, his agent
or attorney at law, apply to the judge or justice in whose court such
case is pending, and obtain an order from such judge or justice directing that the said interrogatories or depositions be opened and examined and if upon inspection it shall appear that they have been improperly executed, transmitted or returned, such judge or justice shall
order the same to be returned to the commissioner or person before
whom the same were taken, for proper execution, transmission and reSuch application may be heard and the order thereon granted in
turn.
vacation as well as in term time. The provisions of this section are
merely cumulative of other provisions of the law regarding the execution, transmission and return of interrogatories and depositions and not
shall

;

in exclusion thereof.

(Acts 1917,

p. 107.)

—

commission; oath; return. Where any
party to a suit shall desire to take the testimony of a witness by written interrogatories and depositions, and the opposite party or his attorney shall in writing waive commission, the answers of the witness or
witnesses may be taken by virtue of such agreement, which shall operate in lieu of a commission and the persons acting as commissioners

Waiver

38-2119. (5903)

of

;

thereunder shall be authorized to administer the usual oath to the witness or witnesses, upon which perjury may be assigned and punished
A caption in
as under the penal laws of the State governing the same.
substance as follows shall be a sufficient return under said agreement,
to wit

"State of Georgia,

"By

County.

virtue of an agreement between the parties or counsel in the case

pending

(county or district,
as the case may be), the undersigned, acting as commissioners, have
caused A. B., a witness in said case, to come before us, who, being duly
sworn true answers to make to the annexed interrogatories, deposes and
of

vs.

;

in the

court of

answers as follows

"To first interrogatory, he answers, etc.
"To second interrogatory, he answers, etc.
"To first cross-interrogatory, he answers, etc.
"To second cross-interrogatory, he answers, etc.
"A.

B.,

Witness."

—
38 22
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"Answered, subscribed, and sworn
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to before us, this

"K
*'G.

And
let

a

II.,

shall

,

(Seal.)
(Seal.)

be sufficient to

on other grounds, and to

legal

if

Commissioner.
Commissioner.

same

substantial compliance with the

answers go to the jury,

the

F.,

clay of

give legal sanction to the oath administered as aforesaid.

(Acts 1873,

p. 40.)

—

Form of commission to take interrogatories, see
ior return, see § 24-3331.

Cross-references.

Time allowed

CHAPTER

24-3329.

§

DEPOSITIONS TAKEN ON NOTICE.

38-22.

Sec.

Sec.

3S-2201.

Manner

38-2202.

without commission; com-petency of officer.
Notice; time for giving, con-

38-2203.

and how given.
Witness compelled to appear;

of taking depositions

38-2204.

-

•
>

38-2205.

Oath

of deponent; reduction
of
testimony to writing;
signing.

Depositions

delivered,

when

and how.

tents,

how examined.

Manner of taking depositions without commission;
officer.
Whenever it shall be legal to examine witnesses

38-2201. (5905)

—

competency of
on written interrogatories by commission, the testimony of such wit-

may

nesses

also be taken, without a commission, before a notary public

or any officer authorized to issue attachments,
or,

if

if

taken within this State,

taken without this State, before any officer of the State or county

where the deposition

is

attest deeds or take

acknowledgements.

taken, authorized

by the laws

of this State to

The

shall

officer

not be of

counsel to either of the parties, nor interested in the result of the case.

(Acts 1908,

p. 84.)

—

Cross-references. Attestation of deed executed out of this State, see § 29-409.
be examined on interrogatories, see § 38-2101. Depositions taken without order or commission, see § 38-2301.

Who may

38-2202. (5906) Notice; time for giving, contents,

A

reasonable notice, not less than 10 days, shall

by the party, or

his attorney,

first

and how given.
be given

in

writing

proposing to take such deposition, to the

opposite party or his attorney of record, which notice shall state the

name

and the time and place of the taking of his deposition and whenever by reason of the absence from the county and want
of an attorney of record, or by other reason, the giving of the notice
herein required shall be impracticable, it shall be lawful to take such
depositions as there shall be urgent necessity for taking, upon such notice as the judge of the court for which the deposition is to be taken
of the witness,

;

shall think reasonable
Cross-reference.

38-2203.

witness

and

— Deposition

shall direct.

(Acts 1908,

taken without order or commission, see

§

38-2301.

examined.

— The

be examined and cross-examined as in open court.

Any

(5907) Witness compelled to appear;

may

p. 84.)

how

Evidence.
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may be
witnesses' may
person

§38-2

compelled to appear and '1' pose,
be compelled to appear in court.

as

in the sail

(Acts 1908,

p. 84.;

—

Cross-references. Powers of courts to punish for contempt, see § 24-105.
vcr,
ure of witness to attend, penalty, sec § 38-1504. Compelling v/r
see § 38-2110. Depositions taken without order or commission, see § 38 230L
i

Oath of deponent; reduction of testimony to writing; signing.
Every person deposing as provided in the preceding
tion shall be sworn to testify the whole truth, and carefully examined.
His testimony shall be reduced to writing by the officer taking the deposition, or by himself in the officer's presence; but the officer may em38-2204. (5908)

—

ploy a disinterested stenographer to take down and write out the testimony. The testimony, after it shall have been reduced to writing, shall

be subscribed by the deponent.

(Acts 1908,

38-2205. (5909) Depositions delivered,

p. 84.)

when and how.

— Every

dep-

under the preceding sections of this Chapter shall be retained by the officer taking it until he delivers it with his own hands
into the court for which it is taken; or it shall, with a certificate of the
reasons for taking it, and of the want of interest of the officer and of
the stenographer if one be employed, and with the notice, if any be given
to the adverse party, be sealed up and directed to such court, and remain under his seal until opened in court. If the reasons for taking the
deposition cease to exist before the trial, such deposition shall not be
used in the case. (Acts 1908, pp. 84, 85.)
osition taken

Cross-references.

—

By whom and how

If the facts cease to exist, depositions excluded, see
received and opened, see § 38-2115.

CHAPTER

38-23.

38-2302.

38-2303.

Sec.

without
taken
Depositions
order or commission.
Depositions taken by whom
and where.
Form of caption and certificate of the return.

38-2304.

38-2103.

DEPOSITIONS BEFORE COURT
COMMISSIONER.

Sec.

38-2301.

§

Motions and objections, how
made and returned.

38-2305.

Order and scope

of

examina-

tion.

38-2307.

Return of depositions.
Power and fees of commis-

38-2308.

Commissioner's

38-2306.

sioner.

orders,
directed and executed.

how

taken without order or commission.—
In all counties, either party litigant in any court of record in any such
county may, without any order or commission, take the deposition of
any witness or witnesses in any case, whether resident in the county or
not, upon giving the opposite party five days' notice of the time and
place, with the names of the witnesses. The commissioner before whom
the evidence under this section is to be taken shall have power, on notice
being given to the opposite party or his attorney, or on subpoena duces
tecum being served five days previously to the hearing, to require any
witness or party to produce, at the hearing, books, writings, and other
documents in his possession, power, custody, or control. Any witness
or party refusing to produce, appear, or answer, without legal excuse,
shall be guilty of contempt
and upon certification of said act bv the
commissioner to the judge in whose court the case is pending, the judge
38-2301. (5910) Depositions

;

:

38-2302

§

shall
p.

Evidence,
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punish the same as though committed before him. (Acts 1894,

50; 1898. pp. 56, 57.)

—

Cross-references. Powers of courts to punish for contempt, see § 24-105. Production of papers, required by subpoena duces tecum, see § 38-901.
Parol evidence of contents of books, etc., see § 38-903. Failure of witness to attend, penalty, see § 3S-1504.
Compelling witnesses to answer, see § 38-2110. Notice to
opposite party of deposition, see § 38-2202. Witness compelled to appear, how

examined, see

§

38-2203.

38-2302. (5911) Depositions taken

by

—

whom

and where. Such depositions shall be taken before any commissioner appointed by the judge
of the superior court of said county for the purpose of taking such depositions and the appointment entered on the minutes; or, in case of
failure to appoint or of a vacancy in the office of commissioner, the
clerk of the superior court is hereby authorized as an ex-officio commissioner to take such depositions. All witnesses shall be examined in the
county of their residence, and before the commissioner or ex-officio> commissioner of such county. (Acts 1898,
Cross-reference.

— Clerk

may

Form

38-2303. (5912)

p. 57.)

administer oaths,

of caption

and

etc.,

see

24-2720.

§

—The

certificate of the return.

caption and certificate of the return of such cases shall be substantially
as follows

"A. B.
vs.

C. D.

^|

> In

court of

the

county, Georgia.

J

(and
), witness (or witnesses) for the plaintiff (or defendant) in the above case, taken upon notice, beginning on
19
the
day of
at
in the presence of the plaintiff and
defendant (either or both), in person or by attorney (as the case may
The said witness (or witnesses), being first duly sworn, deposed
be).
(Here stating each question, both direct and cross, with
as follows
the answer as delivered by the witness immediately after it, and concluding as follows :) The foregoing depositions were taken before me,
as stated in the caption, and the answers reduced to writing by me, or
by the witness in my presence and I certify that I am not interested in
the cause, nor of kin or counsel to either of the parties. " And signed
by the commissioner. (Acts 1871-2, p. 47.)
''Depositions of

,

—

,

,

:

;

38-2304.

(5913) Motions and objections,

how made and

returned.

All motions or applications to postpone or adjourn the proceedings,
all

objections to the witnesses or proceedings, shall be

made

—

and

to the com-

with the return, and if not in writing,
noted in and become part of the return, with the ruling of the commissioner thereon, and the answer of the witnesses, whether the objection
(Acts 1871-2, p. 47.)
be sustained or not.
missioner, and

if

Cross-reference.

38-2305.

in writing, filed

— Returned

commission not regular, see

§

(5914) Order and scope of examination.

24-3332.

—The

order

and

scope of the examination shall be had in conformity to the rules of the
superior court governing the examination of witnesses in trials at law.

(Acts 1871-2,

p. 47.)

38-2306. (5915) Return of depositions.

been made up and signed as provided

—When

in the

the return shall have

preceding sections, the same

—
Evidence.
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shall be, together with evidence of the service of the notice

ealed up

may
where the ca e
g,
be delivered either by tlie commissioner to such clerk in pel on,
by the hand of any other person; and the clerk is lurreby ant' 0112
whether the court be in session or not, to administer the usual oath, and
enter the same on the package, with leave to open, as practiced in this
State as to interrogatories, and the package may be thereupon opei
and published without further delay. (Acts 1871-2, p. 47. )
By whom and
Cross-references. Duty of commissioners, see § 38-2113.
received and opened, see § 38-2115. Depositions, how delivered, see § 38-2205.
and directed

to the clerk of the court

i

pendii

and
i

—

I

—

Power and fees of commissioner. The commissioner
same power and authority to summon witne
and

38-2307. (5916)

have the
compel their attendance to testify before him, as are conferred upon
justices of the peace to compel witnesses to appear and testify in justices' courts; and the said commissioner shall receive, from the party
seeking the testimony of the witnesses examined before him, the following fees, to wit: For the examination of each witness, $2; for certifying and returning the testimony taken before him for the plaintiff or defendant, in each case, 50 cents; for issuing, each subpoena, 20 cents.
shall

(Acts 1872,

p. 54.)

38-2308. (5917) Commissioner's orders,

The attachments

how

directed and executed.

by said commissioner, for the purpose of compelling witnesses to appear and testify, shall
be directed to, and may be executed by, the sheriff, his deputy, or any
or orders, or other process issued

constable of the county.

CHAPTER

38-24.

(Acts 1872,

p. 54.)

DEPOSITIONS IN CASES TRIED ON
AFFIDAVITS.
Sec.

Sec.

obtained
how;
cross-examination.
Procedure when witness resides out of county.
Procedure when witness is a
female or attendance incon-

Testimony

38-2401.

38-2402.

38-2403.

38-2404.

Fees.

38 " 2405

Notices^ to produce books.

.
-

38-2406.

Defaulting witness.

venient.

—

Testimony obtained how; cross-examination. Anv
an application for injunction, motion for new trial, or other

38-2401. (5918)

party to

case tried only on affidavits, desiring to introduce in evidence the
davit of any witness not a party to the record,

ing to

make

where the

shall be unwill-

may

apply to the clerk of the superior court
pending, for a subpoena to compel the attendance

affidavit,

suit is

who

affi-

such witness at the hearing, subject to the rules applicable to
the case of ordinary witnesses. Written questions may be prepared
of

by the party desiring the evidence, and the witness shall answer the
same in the presence of the judge or of some person to be designated
as commissioner by the judge, who may swear the witness to testify
truly in answer to the questions propounded, and such answers shall be
written down, sworn to, and subscribed by the witness at the hearing.

S

Evidence.
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however, the witness at the hearing shall consent, an affidavit may
be prepared, containing the facts, and may then be sworn to by the witness.
Xo cross-examination shall be allowed: Provided, that when
any application for injunction, motion for new trial, or other case tried
only on affidavits, shall be heard in any county other than where the
suit shall be pending-, any party to such injunction, motion for new trial,
or other case, who shall be desirous of introducing in evidence the affidavit of any witness not a party to the record, and the witness shall
be unwilling to make affidavit, may prepare written questions to elicit
the information he desires, and, on application, the clerk of the superior court of the county where the suit is pending and where the
witness resides, shall issue a subpoena requiring the witness to attend
before some officer of the county named therein, authorized to administer oaths, on a day therein fixed, to answer the questions.
The answers
shall be reduced to writing and sworn to by the officer, who shall forward or deliver the questions and answers to the clerk of the court where
the case is pending as in case of interrogatories.
It shall be the duty
of said clerk to enter on the questions and on the answers a certificate
of the date of receipt and from whom or in what manner he received
them, and sign the same, and on application of the party or his counsel
interrogating the witness deliver the same to him. (Acts 1882-3, p. 96;
If.

1921, p. 119.)

—

Cross-references. Injunctions, in what manner granted, see § 55-201.
Subpoena of witness, see § 38-1501. Cross-examination of witnesses, see § 38-1705.
Rule as to new trial because of new evidence, see §§ 70-204, 70-205.

when witness

(5919) Procedure

#38-2402.

resides out of county.

—

If

whose affidavit is desired shall reside out of the county, or
within any of the classes for whom interrogatories must be

the witness
shall fall

ordinary cases, the party desiring to use such witness' testimony in the cases referred to in the foregoing section may prepare written questions to elicit the information he desires; and on application the

taken

in

where the witness resides shall
some officer of
the county, named therein, authorized to administer oaths, on a day
therein fixed, to answer the questions. The answers shall be reduced to
writing and sworn to before the officer, who shall forward or deliver the
questions and answers to the clerk of the court where the case shall be

clerk of the superior court of the county

issue a subpoena requiring the witness to attend before

(Acts 1882-3, pp. 96, 97.)

pending, as in cases of interrogatories.

—

Cross-references. Who may be examined on interrogatories, see
Depositions without commission, how taken, see § 38-2201.

38-2403. (5920) Procedure

convenient.

—

If

the witness

when witness
is

is

§

38-2101.

a female or attendance in-

a female, or from the condition of his

not possible to secure the attendance of the witness without manifest inconvenience to the public
health or the nature of his business

and to himself, the

is

on the day named in the subpoena shall prothe witness and take the answers to the ques-

officer

ceed to the residence of
tions.

it

(Acts 1882-3, pp. 96, 97.)

38-2404. (5921)

Fees.— The

fees of the officer shall be paid

party desiring the testimony, and
in the suit

on the

final trial.

may

by the

be taxed against the party cast

(Acts 1882-3, pp. 96, 97.)

—
J

§ 38-2503

Evidence.
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38-2405. (5922) Notices to produce books.

—The

provisions

of

tl

subpoena duces tecum and production of books unbe applicable to motions for injunction and other

Title in relation to

der notice shall

(Acts 1882-3, pp. 96, 97.)

lar cases.

—

Cross-references. Production of books, etc., may be compelled, see § 36 801,
Subpoenas duces tecum, see
of papers, see Chapters 38-9, 38-10.
38-901
et
seq.
§

Production

38-2406. (5923) Defaulting witness.

—Any

the provisions of the preceding five sections,

obey such subpoena,

witness

who

CHAPTER

shall fail or refuse to

shall be liable to the penalties prescribed in case of

(Acts 1882-3, pp.

defaulting witnesses in the superior court.
Cross-reference.

summoned under

—Failing

to attend, penalty, see

§

96, 97.

38-1504.

RETURN AND TRANSMISSION OF INTERROGATORIES AND DEPOSITIONS.

38-25.

Sec.

Sec.

Return by
Receipt and

38-2503.

registered mail.

38-2501.

prescribed

not

ex-

elusive.

preservation of
deposiinterrogatories
or

38-2502.

Method

38-2504.

When

exceptions taken.

tions.

by registered mail. —-Whenever a witness may be examined on interrogatories, by commission or without commission, as
provided by Chapters 38-21 and 38-22, and whenever a witness may be
examined by depositions as provided by Chapter 38-22, and whenever
a witness may be examined by depositions before a court commissioner,
as provided by Chapter 38-23, the commissioner or commissioners so
38-2501. Return

taking said interrogatories or depositions may, in addition to the methods prescribed for the return and transmission of said interrogatories or
depositions, return and transmit said interrogatories or depositions to

the court in which the case in which said interrogatories or depositions

by sending the same in an envelope which
shall be directed to the clerk of the court in which said case is to be
tried, if said court shall have a clerk, or to the justice or judge of said
court, if said court shall not have a clerk, indorsing upon the face of
are to be used

is

said envelope the

to be tried,

name

of the case, the

name

of the witness or witnesses

is so taken, and by writing his name across the seal
and
transmitting the same to the clerk of said court or
of said envelope,
to the justice or judge of said court by registered mail without further

whose testimony

formalities.

(Acts 1922,

38-2502. Receipt

p. 127.)

and preservation

of interrogatories or depositions.

Said interrogatories or depositions so transmitted by registered mail,
shall, when received by said clerk, or judge or justice of said court, be
preserved intact as is provided by law, and with the right to open same
as

now

provided by law. (Acts 1922,

38-2503.

Method prescribed not

p. 128.)

exclusive.

—The

method herein pre-

scribed for the transmission of such interrogatories or depositions shall
not be the exclusive method, but shall be in addition to and cumulative
of the

methods prescribed by law. (Acts

1922, p. 128.)

§

Evidence,

38-2504
38-2504.

(5904)

When

exceptions taken.

cution and return of commissions shall be
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—All
made

exceptions to the exe-

thereof shall be given to the opposite party before the case
to the jury:

and notice

in writing,
is

submitted

Provided, the same shall have been in the clerk's

for 24 hours prior to the trial.

Depositions read on the

not be subject to formal exceptions on subsequent

office

first trial shall

trial.

(Acts 1854,

P- *9.)

Cross-references.

— Returned

tion for leading question, see

commission not regular, see
§

§

24-3332.

No

excep-

24-3334.

PART XXX. CRIMES.
CHAPTER

38-99.

IN GENERAL.

Sec.
38-9901.

Personating another as

wit-

ness or otherwise, etc.

38-9901. (711 P. C.) Personating another as witness or otherwise, etc.

—Any

who

and in
such assumed character answer as a witness to interrogatories, or do any
other act in the course of any suit, proceeding, or prosecution, or in any
other way, or matter, or thing, whereby the person so personated or represented, or any other, might suffer damage, loss or injury, shall be
punished by confinement and labor in the penitentiary for not less than
one year nor more than five years. (Cobb, 822.)
person

shall falsely represent or personate another,

EXCEPTIONS, BILLS OF:

See Title

6,

Appeal and Error, Chap-

ter 6-9.

EXCHANGE OF PROPERTY:

See Title 96, Sales, § 96-115.

EX-CONFEDERATE SOLDIERS AND SAILORS:
Pensions.

See

Title

78,

TITLE

39.

EXECUTIONS AND PROCEEDINGS
THEREUNDER.
PART

EXECUTIONS.

I.

Chap.
39-

1.

39- 2.

39-

3.

39- 4.

39-

5.

39-

6.

39-

7.

Sec.

and return
Levy and sale where defendant has only equitable
Forthcoming bonds
Transfer of executions
Stay of executions
Satisfaction of executions
Registration of executions on

PART
8.

39- 9.

How

whom

and by

39-12.

39-13.

PART

III.

39-401
39-601

money judgments

39-701

39-801

39-901

tried

ILLEGALITY OF EXECUTIONS.
Sec.

In general

39-1001

PART

JUDICIAL SALES.

IV.

Sec.

Advertisement of judicial sales
When and where made
Rights and liabilities of purchasers

39-1101
39-1201
39-1301

PART XXX. CRIMES.

Chap.
39-99.

39-301
39-501

claims interposed

When, where, and how

Chap.
39-11.

39 201

Sec.

Chap.
39-10.

interest

CLAIMS BY THIRD PARTIES TO PROPERTY LEVIED
UPON.

II.

Chap.
39-

39-101

Issue, levy,

Sec.

In general

39-9901

CROSS-REFERENCES.
See Title

Administrators' sales:

113,

Descent,

Wills,

and Administration of

Estates, Chapter 113-17.

Homestead, levy on and

See Title

sale of:

51,

Homestead and Exemptions, Chap-

ter 51-9.

Tax

executions and sales:

See, also, Title

8,

See Title

92,

Attachments; Title

Public Revenue, Chapters 92-73 to 92-83.
46,

Garnishment.

PARTI. EXECUTIONS.

CHAPTER

39-1.

ISSUE, LEVY,
Sec.

Sec.
39-101.

AND RETURN.

How

executions

rected,

and

issued,
levied.

di-

39-105.

Judge may frame executions.

39 106

Execution against principal and
suret >' on a PP eaL

-

39-102.

When

39-103.

Form

39-104.

Execution to follow the judgment.

execution to issue.

'

of levy.

39-107.

Execution against sureties and
indorsers.

5

S

Executions and Proceedings Thereunder.

39-101
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Sec.

•

39-103.

Executions
against

39-109.

favor

Amendment

Property of joint contractors

of

or

39-117.

to

conform

to

39-118.

Sale of separate parcels subject
to lien.

to

conform

to

39-119.

Growing crop

39-120.

Notice of levy on land.
Constable may levy on land,

in
firms.

or of partnership.

judgment.
39-110.

Amendment

amended judgment.
39-111.

Mistakes

39-112.

Preference

execution amend-

in

39-121.

able.

39-113.
39-114.

when.
in

case

ments at same
Levy on choses

When

to be sold, how.

of judgterm of court.

how

is

39-115.

Time

39-116.

by appeal.
On what property

39-123.

Levy on

39-124.

How

39-125.

Term

suspension

issuance;

of

Officer not to sell land out of
his county; notice of levy on
land.

action.

in

a party,
directed and executed.
sheriff

39-122.

stock.

corporate shares of stock

sold.

of court to
tion returnable.

execution

which execu-

first levied.

39-101.

(6018)

How

executions issued, directed, and levied.

— Execu-

tions (except as hereinafter provided) shall be issued

by the clerks of
the several courts in which judgment shall be obtained, and bear teste
in the name of the judge of such court, and shall bear date from the time
of their issuing, and (except as hereinafter provided) shall be directed
''To all and singular the sheriffs of this State and their lawful deputies,"
and may be levied on all the estate, real and personal, of the defendant,
(Act 1799, Cobb, 510.)
subject to levy and sale.

—

§

Cross-references. Power of judge in vacation, see § 24-2622. Duties of sheriff
Execution of money decree, see
respect to executions, see § 24-2813, H 4.
37-1207.
Necessity for issuance of execution in attachment proceedings, see

§

8-903.

in

Homestead, see

Title 51,

Homestead and Exemptions, Chapter

51-9.

Ex-

ecution against deceased defendants, see § 3-419. Where decree is partly for money
and partly for performance of a duty, see § 37-1208. Tax executions, see Title 92,
Public Revenue, Chapter 92-73 et seq. Military property not subject to levy, see
School property exempted from levy and sale, see § 32-943. Execu§ 86-702.
tions on judgments from justice of the peace courts, see § 24-1408 et seq. Dormant

judgments, see Title
39-102. (5934)

110,

Verdict and Judgment, Chapter 110-10.

When

execution to issue.

— No

execution shall issue

judgment shall be entered up and signed by the party in whose
favor verdict was rendered or his attorney, or by the presiding judge or
until

justice.

(Act 1799, Cobb, 494.)

39-103.

the

(6026)

Form

of levy.

— The

making

a levy shall enter

which such levy is made, and in
plainly describe the property levied on and the amount

same on the process by virtue

such entry shall

officer

of

of the interest of defendant therein.

39-104.

(6022) Execution

shall follow the

to

follow

the

judgment upon which they

judgment.
issued,

and

—All

executions

shall describe the

parties thereto as described in such judgment.
Cross-reference.

39-105.

— Amendment

(6025) Judge

perior court

of executions, see §§ 39-109 to 39-111.

may frame

may frame and

executions.

—The

judge of any su-

cause to be issued by the clerk any writ of

execution, to carry into effect any lawful judgment or decree rendered
in his court.

—

Cross-references. Power of superior court to enforce its decrees, see § 37-1203.
Execution of money
of superior court to mould decree, see § 37-1203.

Power

decree, see § 37-1207.

—
Executions and Proceedings Thereunder.
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39-106.
all

§39-112

(5937) Execution against principal and surety on appeal.

— In

cases of appeal, where security has been given, and judgment

been entered up against the principal and surety, jointly and severally,
execution shall issue accordingly, and procc-d against cither or both, at
the option of the plaintiff, until his debt is satisfied.
39-107. (5938) Execution against sureties

and indorsers.

a judgment against sureties or indorsers on a

—Where,

in

exchange, promissory note, or other instrument in writing, the plaintiff or his attorney
shall have designated and identified the relation of the parties under the
contract on which such judgment was rendered, execution shall issue

accordingly.

(Act 1845, Cobb, 598.

Act

bill of

1850, Cobb, 600.)

39-108. (5941) Executions in favor of or against firms.

when
names of

— Executions

issued in favor of or against partners,

the partnership style

therein instead of the individual

the persons composing

used

is

said

firm, shall be good.

—

conform to judgment. A fieri facias
may be amended so as to conform to the judgment upon which it issuer!,
and also as to the time of its return, and such amendments shall in no
manner affect the validity of the fieri facias, nor shall the levy of said
(Acts 1890-1,
fieri facias fall or be in any manner invalidated thereby.
39-109. (5698)

Amendment

to

p. 76.)

Cross-reference.

— Execution

must follow the judgment, see

Amendment

§

39-104.

conform to amended judgment.
Where a judgment has been amended by order of the court in conformity to the verdict upon which it is predicated, and execution shall have
previously issued thereon, the clerk of the court in which such judgment
was rendered shall have power to amend the execution at any time, so
as to make it conform to the amended judgment, and such amendment
(Acts 1902, p. 55.)
shall not cause any levy thereon to fall.
39-110. (5697)

to

39-111. (5699) Mistakes in execution amendable.

—When

the clerk of

any court has made, or shall make, any mistake in issuing any execution, such clerk or any of his successors in office may correct such mistake by amending said execution, and shall note and certify on the
execution the fact that such amendment was made by him or such clerk
may issue an alias execution, to be signed and dated by him at the time
and
it is issued, instead of the execution in which the mistake was made
clerk
shall
note
the
fact
of
the
issuing
such
alias
of
on the original,
such
which original shall remain of file in his office, and shall likewise make a
memorandum thereof on the execution docket, and shall also transcribe
upon the alias all the entries and credits from the original and no order
of court shall be necessary in the cases contemplated by this section.
;

;

;

(Acts 1869,

p. 137.)

Cross-reference.

—Attachments

and returns thereon amendable, see

§

8-610.

same term of court.
In the case of judgments signed on verdicts rendered at the same term
of the court, no execution shall be entitled to any preference by reason

—

39-112. (5944) Preference in case of

of being first placed in the

Cobb, 497.)

judgments

at

hands of the levying

officer.

(Act 1822,

•

§

Executions and Proceedings Thereunder.
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39-113.

Levy on choses

(5948)

liable to be seized

by

in action.

— Choses

117(3

in action are

not

and sold under execution, unless made so specially

statute.

39-114.

When

(6019)

sheriff is a party,

how

directed and executed.

—

All executions, orders, decrees, attachments for contempt, and final proc-

by the clerks

ess, issued

of the superior courts in favor of or against

any

be directed to the coroner of the county in which said
sheriff resides, and to all and singular the sheriffs of the State except
shall

sheriff,

the sheriff of the county in which the interested sheriff resides, and
may be levied, served, and returned by the coroner, or other sheriff, or

constable of the county, at the option of the plaintiff or the party seeking
the remedy.
(Act 1847, Cobb, 517.)
Cross-references.
constable or

When

39-115.

issue at

on

— When
bailiff

Time

(6020)

any time

sheriff is disqualified or a party, see § 21-106, 81-219.
service, see § 81-203.

may make

—

by appeal. A fi. fa. may
rendered and judgment entered there-

of issuance; suspension

after a verdict

is

but if it is issued before the expiration of the time allowed for entering an appeal, the same will be suspended on the entering of an ap;

peal by either party.

—

property execution first levied. When a defendant in fi. fa. shall point out any property on which to levy the execution, such property being in the hands or possession of a person not
a party to the judgment from which such execution issued, the sheriff
or other officer shall not levy thereon, but shall proceed to levy on such
property as may be found in the hands and possession of the defendant,
who shall nevertheless be at liberty to point out what part of his property he may think proper, which the sheriff or other officer shall be
bound to take and sell first, if the same is, in the opinion of such levying
officer, sufficient to satisfy such judgment and costs.
(Act 1811, Cobb,
39-116.

(6028)

On what

510.)

—

Cross-references. Levying on thing hired, see § 12-211. Duty of officer to put
purchaser in possession of real property sold, see § 39-1312. Borrower's interest
not subject to levy and sale, see § 12-506. Property in pawn may be seized, see
Property upon which to levy tax fi. fas., see § 92-7404.
I 12-610.

(5591, 5592) Property of joint contractors or of partnership.

39-117.

Where,

in suit against

two or more

joint contractors, or joint

eral contractors, or partners, service shall

said contractors or partners,

and the

and sev-

be perfected on only part of

officer

that the others are not to be found,

—

serving the writ shall return

judgment obtained

shall bind,

and

may

be levied on, the joint or partnership property, and also
the individual property, real and personal, of the defendant or defendants
who shall have been served with a copy of the process, but shall not
bind or be levied on the individual property of the defendant or defendants not served with process. (Act 1820, Cobb, 485.)
execution

39-118.

erty

is

(6029) Sale of separate parcels subject to lien.

subject to a lien and part of

maining

in

him

it is

—Where prop-

sold by the debtor, the part re-

shall be first applied to the

payment

of the lien. If the

property subject to such lien is sold in several parcels at different times,
the parcels shall be charged in the inverse order of their alienation. (85
Ga. 443 (11 S. E. 838).)

K XECTTTTONS AND
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39-119.
ficer shall

PROCEEDINGS THEREUNDER.

Growing crop to be
levy on any growing crop

(6030)

sold,

how.

§ 39

— No sheriff or other

!

!

of-

of corn, wheat, oats, rye, rice,

any other crop usually raised or cultivated by planters
or farmers, nor sell the same, until such crop shall be matured and fit to
be gathered: Provided, this section shall not prevent any levying officer from levying on and selling crops in case.-, where the debtor shall
abscond or remove from the county or State, or from selling %r
crops with the land.. (Act 1836, Cobb, 514.)
ton, potatoes, or

fj

39-120. (6031) Notice of levy on land.

—The

officer

levying on land

under an execution shall, within five days thereafter, leave a written notice of such levy with the tenant in possession of the land, if any, or
with the defendant if in the county, or transmit such notice by mail to
(Act 1808, Cobb, 509.)
the defendant within the time aforesaid.
Cross-reference.
§

— Notice

of levy to holder of title

when

tenant

is

defendant, see

39-202.

39-121. (6034) Constable

may

levy on land, when.

— No constable

(ex-

cept as provided by this Code) shall be authorized to levy on any real
estate, unless there shall be

no personal estate

to be

found

sufficient to

satisfy the debt, or such real estate, being in the possession of the de-

fendant,

was pointed out by such defendant, which he may

do,

and then

such constable is authorized to levy on such real estate, if in his county,
and deliver over the execution to the sheriff of the county, with a return
of the property levied upon, who shall proceed to advertise and sell the

same

as in case of levies

made by

himself.

—

Cross-references. Levy on land of execution from
Levy by constable under tax fi. fa., see § 92-7406.

justice's court, see

§

24-1413.

39-122. (6033) Officer not to sell land out of his county; notice of

levy on land.
of the

—A

county

in

sheriff or other levying officer shall not sell land out

which he

fendant in execution shall

or such officer, except

is sheriff

own

when

the de-

a tract or tracts of land divided by the

county of his residence, in which case it may be sold in the
county of his residence or, if such tract of land shall be in a county other
than that of the defendant's residence, it may be levied on and sold in
either county. In all cases of levying on land, written notice of such levy
must be given to the tenant in possession and to the defendant if not
line of the

;

in possession.

(Act 1808, Cobb, 509.

39-123. (6035)

may

Levy on

stock.

be levied on and sold under

Act

— Shares
fi.

fa. in

1847, Cobb, 516.)

bank or other corporation
any county where the corporain a

tion does business, notice of such levy being given to the defendant,
if

known, and also to the officer
the county where the levy shall be made.

his residence shall be

corporation in

or agent of the

Upon demand

by any sheriff, constable, or other levying officer, having in his hands
any execution against any person who is the owner of any shares of
stock of said bank or company, upon the president, superintendent,
manager, or other officer of any corporation having access to the books
thereof, said president, superintendent, manager, or other officer aforesaid shall disclose to said levying officer the number of shares and the
par value thereof owned by the defendant in said execution, and on re-

§

Executions and Proceedings Thereunder.

;o -124

.

do

fusal to

1172

be considered in contempt of court and punished ac(Act 1822, Cobb, 511. Acts 1890-1, p. 73; 1894, p. 46.)

so, shall

cordingly..

—

Cross-references. Attachment of shares in bank or corporation, see § 8-206.
or other corporate stock by constable, see § 24-1414. Levy on
Powers of courts to puncertificates of interest issued by trustees, see § 108-602.
ish for contempt, see § 24-105.

Levy upon bank

39-124.

How

(6036)

be

made only by

on

shall turn over

— Such

sale shall

the sheriff or his deputy, and constables levying there-

such levies to the

The

sold at a time.

corporate shares of stock sold.
sheriff.

sheriff shall give the

Only one share

shall be

purchaser a certificate of his

purchase, which, on presentation to the officers of the corporation, shall

Transfers of stock 'after judgment, and with notice to the corporation of the judgment, shall be absoIf the shares shall be in a railroad, canal, turnpike, or plank
lutely void.
road company, they may be levied on and sold in any county through
authorize a transfer of the stock to him.

which the same
p.

shall pass.

(Act 1822, Cobb, pp. 511, 512.

Acts 1890-1,

73; 1894, p. 46.)

Term

—

which execution returnable. All executions, except as otherwise provided by this Code, shall be made returnable to the next term of the court from which they issued respec39-125.

(6021)

of court to

tively.

Cross-reference.

— Sheriff's

when property remains

CHAPTER

39-2.

duty where no levy or service has been made, or

unsold, see

§

24-3350.

LEVY AND SALE WHERE DEFENDANT HAS
ONLY EQUITABLE INTEREST.
Sec.

Sec.
39-201.

Where another than
etc.,

vendor,

39-202.

has judgment.

Where another than

Notice of levy and sale must
be given.

has judgment.—
Where any person other than the vendor, or other than the holder or
assignee of the purchase money or secured debt, shall have any judgment against a defendant in fi. fa. who does not hold legal title to property but has an interest or equity therein, such plaintiff in fi. fa. may
take up the debt necessary to be paid by the defendant in order to give
such defendant legal title to the property, by paying such debt with
interest to date if due, and interest to maturity if not due; and thereupon
a conveyance to the defendant in fi. fa., or, if he be dead, to his executor
or administrator, shall be made by the vendor or holder of title given to
secure the debt, or, if dead, by the executor or administrator thereof;
and when such conveyance shall have been filed and recorded, the said
property may be levied on and sold as property of the defendant. The
proceeds shall be applied, first, to the payment of liens superior to the
claims taken up by the plaintiff in fi. fa.; next, to the payment of principal advanced by said plaintiff in fi. fa. to put title in defendant, with
interest to date of sale; and the balance to the execution under which
said property shall be sold, and to other liens according to priority, to
(Acts 1894, p. 101.)
be determined as in other cases of money rules.
39-201.

(6038)

title,

—

etc.,

Foreclosure of deeds to secure debts; purchase contracts and
see Title 67, Mortgages, Conveyances to Secure Debt, and Liens,

Cross-references.

bonus tor

vendor,

Executions and Proceedings Thereunder.
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Chapters 67-15, 67-16. Sale of mortgaged property, see § 67-118. Priority of lien
judgment on evidence of debt given for purchase money, sec § 67-1702. J.
and sale for purchase money of personalty when title reserved in vendor,
of
§

67-1603.

Punishment for fraudulent

levies, see § 39-9901.

—

and sale must be given. Tn all ca
provided for in sections 39-201 and 67-1501 notice of the levy and time of
sale shall be given by the levying officer to the vendor or holder of the
title given to secure the debt, if known, and also to the defendant in
39-202. (6039) Notice of levy

fa.

fi.

and, in case of death, their legal representatives.

Depositing a

properly addressed and stamped, shall be deemed
(Acts 1894, p. 101.)
sufficient notice under this section.
letter in the post office

Cross-reference.

— Duty

of levying officer in respect to notice, see

CHAPTER

39-3.

§

39-120.

FORTHCOMING BONDS.
Sec.

Sec.
39-301.

Forthcoming bond when

ille-

39-303.

Rights of plaintiffs not affected
by taking of bond.

offi-

39-304.

Measure of damages on
coming bond.

gality filed.
39-302.

Bonds taken by executing
cers, valid.

Forthcoming bond when illegality
be levied on personal property, and an

39-301. (6040)

ecution shall

and the party

filed.

forth-

—When an ex-

illegality filed there-

such illegality shall desire to take or keep possession of such property, he shall deliver to the sheriff, or other levying
officer, a bond payable to the levying officer, with good security, in a
sum equal to double the value of the property so levied upon, to be
judged of by the levying officer, conditioned for the delivery of the
to,

filing

property levied upon at the time and place of

such

illegality shall

any court having cognizance

— How

taken, see § 39-1001.
third person, see § 39-804.
illegality

when property claimed by
39-302. (6041)

the event that

be dismissed by the court or withdrawn, which bond

shall be recoverable in
Cross-references.

sale, in

Bonds taken by executing

taken by the sheriffs or other executing

thereof.

Forthcoming bond

officers, valid.

—All

bonds

from the defendants in
execution, for the delivery of property (on the day of sale or any other
time) which they may have levied on by virtue of any fi. fa., or other
legal process from any court, shall be good and valid in law, and recoverable in any court having jurisdiction thereof.
(Act 1829, Cobb,
officers,

534.)

—

Cross-references. Any person interested in bond taken by public officer may
sue thereon, see § 89-905. Action on bond of claimant of property subject to levy.
see

§

39-805.

39-303. (6042) Rights of plaintiffs not affected

No bond

by taking

of

bond.—

taken in conformity with the previous section shall in any case

prejudice or affect the rights of plaintiffs in execution, but shall relate
to and have effect alone between the officer to whom it is given and the

defendant in execution

and such

no case excuse himself
having made the money on an execution by having taken such
bond, but shall be liable to be ruled as now prescribed bv law. (Act
1829, Cobb, 535.)

for not

;

officer shall in

§

Executions and Proceedings Thereunder.
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—

damages on forthcoming bond. Whenever
personal property shall be levied upon under any judicial process from
the courts of this State, and a forthcoming bond shall be given for the
same, the measure of damages to be recovered upon such bond shall be
39-304.

Measure

(6043)

of

the value of the property at the time of

its

delivery under the bond, with

and if the property shall deteriorate in value, by reason of being used by the person giving the bond or otherwise, and shall
then be delivered up to the officer making the seizure, such officer or
the plaintiff may recover on the bond the difference between the value
at the time of the delivery of the property under the bond and its value
when turned over to the officer making the levy, with interest thereon.
The amount of damages shall in no case exceed the amount due on the
interest thereon

;

(Acts 1893,

execution levied.
Cross-reference.

— Penalties

CHAPTER

in

39-4.

p. 123.)

bonds not liquidated damages, see

§

20-1403.

TRANSFER OF EXECUTIONS.
Sec.

Sec.

Right to transfer; rights and

39-401.

liabilities

39-403.

of transferees.

Transfer of executions issued
without judgment of court.

Transfer by attorney of rec-

39-402.

ord; estoppel to deny transaction by ratification.

and liabilities of transferees.
Any plaintiff or transferee may bona fide, and for a valuable consideration, transfer any execution to a third person, and in all cases the transferee of any execution shall have the same rights, and be subject to the
same equities, and subject to the same defenses as the original plaintiff
(Act 1829, Cobb, 499.)
in judgment was.
39-401. (5969) Right to transfer; rights

—

by attorney of record estoppel to deny transThe transfer of an execution by the attorney of

39-402. (5970) Transfer

action

by

ratification.

—

;

record shall be good to pass the

title

thereto as against every person, ex-

cept the plaintiff or his assignee without notice.
plaintiff shall estop

of the

money

him

shall be

also

such a

—Whenever

same has

ratification

transfer.

The

by the

receiving

ratification.

executions issued without judgment of
any person, other than the person against whom the

39-403. (1145) Transfer
court.

from denying the

The

of

pay any execution issued without the judgment
under any law, the officer whose duty it is to enforce said
execution shall, upon the request of the party paying the same, transfer
said execution to said party and said transferee shall have the same
rights as to enforcing said execution and priority of payment as might
have been exercised or claimed before said transfer: Provided, said
transferee shall have said execution entered on the general execution
docket of the superior court of the county in which the same was issued,
and if the person against whom the same was issued resides in a different county, then also in the county of such person's residence, within
30 days from said transfer, and in default thereof such execution shall
lose its lien upon any property which has been transferred bona fide and
for a valuable consideration before the record and without notice of the
issued, shall

of a court,

;

Executions and Proceedings Thereunder.
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existence of such execution. (Acts 1894, pp. 37, 38; 1872, p. 75; 1875,
p. 119.)

CHAPTER

STAY OF EXECUTIONS.

39-5.

Sec.

Sec.

Defendant may stay execution.

39-501.

How

39-502.

execution

stayed.

—

Defendant may stay execution. In all cases in the
superior court where a verdict or judgment shall be rendered, the party
against whom the same shall be entered may, either in open court or in
the clerk's office, within four days after the adjournment thereof, enter
into bond with good and sufficient security for the payment of such ver(Act 1799, Cobb, 494. )
dict or judgment and costs, within 60 days.
39-501. (6044)

39-502. (6045)

How

execution stayed.

— When

bond

and

security

have been given as provided in the preceding section, the verdict
and judgment, or the execution thereon, shall be suspended for the said
60 days, and if the party shall fail to pay the said verdict or judgment
within that time, execution shall issue against such party and his security without further proceedings thereon.
shall

CHAPTER

39-6.

SATISFACTION OF EXECUTIONS.
Sec.

Sec.

Effect of unexplained levy on
personalty or dismissal of

39-601.

levy.

Release of property subject to

39-602.

execution.
^

39-603.

Allowing fund to be applied
to younger lien, effect of.

39-604.

Contract not to enforce execu-

Set-off of judgments.
of assignees.

39-605.

Rights

39-606.

Excess of

39-607.

Security to have control, when.
Joint debtors may control exe-

39-608.

cution,

set-off.

when.

tion, effect of.

on personalty or dismissal
of levy.
A levy upon personal property sufficient to pay the debt, unaccounted for, shall be prima facie evidence of satisfaction to the extent
of the value of such property, and the dismissal of such levy, unexplained, shall be an abandonment of the lien so far as third persons are
39-601. (6047) Effect of unexplained levy

—

concerned.
39-602. (6048) Release of property subject to execution.
tiff

which

—

If the plain-

execution, for a valuable consideration, shall release property

in

subject to execution,

is

it

shall be a satisfaction of

such execution

to the extent of the value of the property so released, in so far as pur-

chasers and creditors shall be concerned

;

but nothing

in

this section

any such release made by the transferee of any execution
issued for taxes due the State or any county or municipality therein, or
of any execution issued by any municipality on account of assessments
made against real estate for street or other improvements. In all such

shall apply to

cases the

amount

fi.

fa.

shall be discharged or satisfied only to the extent of the

of taxes

(Acts 1929,

or other assessments

owing by the parcel

p. 172.)

Cross-reference.

— Release

by operation of law, see

§

20-910.

released.

Executions and Proceedings Thereunder.
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—

(6049) Allowing fund to be applied to younger lien, effect of.
an execution creditor, having the older lien on a fund in the hands of

39-603.
If

the sheriff or other officer, shall allow such fund
plied to a

younger

li.

fa.,

by

his consent to be ap-

an extinguishment pro
so far as third persons may be concerned.

shall be considered

it

tanto of such creditor's lien in

—

Cross-references. Where creditor has lien on two funds of debtor, see
Creditors setting up claims to money held by sheriff, see § 24-211.

§

28-106.

—

Contract not to enforce execution, effect of. An agreement for a valuable consideration never to enforce a judgment or execu39-604.

(6050")

tion shall release the

judgment or execution.

—

<

is

Cross-references. Accord and satisfaction, see § 20-1201. Covenant not to sue
release, see § 20-909.
Rescission or release is defense, see § 20-905.

39-605.

ments

(4342, 5670)

in the

Set-off of judgments. Rights of assignees.

same court may be

set off against each other

—Judg-

on motion, the

balance on the larger being collectible under execution. The rights of
an assignee shall not be interfered with, if bona fide and for value.
Cross-references.

be transferred, see

39-6C6.

— Plea
§

of set-off against estates, see
110-901.

(5672) Excess of set-off.

— In

all

§

Judgments may

81-802.

cases of mutual debts and set-

where the jury shall find a balance for the defendant, such defendant may enter up judgment for the amount, and take out execution in
such manner as plaintiffs may do by this Code Provided, such defendant shall, at the time of filing his answer, file therewith a true copy or
offs,

:

(Act 1799, Cobb, 487.)

copies of the subject-matter of such set-offs.
39-607.
off

(6046) Security to have control, when.

an execution shall have control thereof.

—The

security paying

(Act 1826, Cobb, 593.)

See, also, §§ 103-308 to 103-311.

—

when. When
judgments have been obtained against several persons and one of them
has paid more than his just proportion of the same, he may, by having
such payment entered on the execution issued to enforce said judgment,
have full power to control and use said execution as securities in execution control the same against principals or cosureties, and shall not be
compelled to sue the codebtors for the excess of payment on such judg39-608.

(5971) Joint debtors

ment. (Acts 1871-2,
Cross-references.

control

execution,

p. 54.)

— Control

Contribution
103-309.
dorser, see § 103-312.

may

of execution

by cosureties, see

§

by surety paying
103-311.

it,

see

§§

103-308,

Control of judgment by in-

CHAPTER 39-7. REGISTRATION OF EXECUTIONS ON MONEY
JUDGMENTS.
Sec.

Sec.
39-701.

General execution docket.

39-705.

Clerk's fees.

39-702.

Judgments take effect against
property out of county, when.
Judgments as lien on land in
county other than where ob-

39-706.

Judgment against nonresidents

39 703.

recorded on general execution
docket.
39-707.

Liens as between parties unaffected by preceding section.

39-708.

Clerk's fees,

tained.
39-704.

'

Validity of lien as between parties unaffected by Chapter.

Executions and Proceedings Thereunder.
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39-701. (3321) General execution docket.

—The

§ 39-704

clerk of the superior

court of each county shall be required to keep a general execution d
and as against the interest of third parties acting in good faith and with-

who may have acquired a
property, no money judgment

out notice,

transfer or lien binding the defend-

obtained within the county of defendant's residence, in any court of this State, whether superior court,

ant's

ordinary's court, county court, city court, or justice court, or United
States court in this State, municipal court or other courts, shall have a

from the rendition thereof, ur.
the execution issuing thereon shall be entered upon said docket within
10 days from the time the judgment is rendered. When the execution
shall be entered upon the docket after the 10 days, the lien shall date
from such entry. (Acts 1889, p. 106; 1921, p. 115.)

lien

upon the property

of the defendant

—

Cross-references. Binding effect of judgments, see § 110-507. Bona fide purDormant judgments and their revival, see
chaser protected, see § 96-208.
§§ 110-1001 to 110-1003. Judgments at same term of court are of equal dignity, see
§ 110-505. Lien of judgment on transferred property discharged how, see § 110-511.
Sheriff to keep execution docket, see § 24-2813. Transfer and record of tax executions, see § 92-7602.
When instruments requiring record take effect, see § 67-2501.
Judgments may be transferred, see § 110-901.

—

*

Editorial Note. Acts 1929, p. 165, provides that in counties having a population
of more than 200,000 inhabitants, the lien mentioned in the above section shall
date only from the time the execution shall have been entered upon such general
execution docket.

39-702. (3322)

when.

Judgments take

effect against property out of county,

—As against the interests of third parties acting
who may have acquired a
property, no money judgment

without notice,

in

good

faith

and

transfer or lien binding the de-

obtained in any court of this
State, or United States court in this State, outside of the county of the

fendant's

defendant's residence, shall have a lien upon the property of the defend-

ant in any other county than where obtained, unless the execution issuing

thereon shall be entered upon the general execution docket of the county
of his residence within 30 days from the time the judgment is rendered.

When

the execution shall be entered upon the docket after the 30 days,

the lien shall date
Cross-reference.

from such entry. (Acts

— Binding

effect of

1889, p. 106.)

judgments, see

§

110-507.

Judgments as lien on land in county other than where* obtained.
No money judgment obtained in any court of this State, or United
States court in this State, shall create any lien on land, in any other
county than where obtained, as against the interests of third parties acting in good faith and without notice, who may have acquired a transfer
39-703.

—

or lien binding defendant's property, unless at the time of said transfer

the execution

was recorded on the general execution docket

where such land
Cross-reference.

39-704.

is

located.

— Binding

(Acts 1914,

effect of

in the

p. 98.)

judgments, see

§

110-507.

(3323) Validity of lien as between parties unaffected

— Nothing

county

by Chap-

Chapter shall be construed to affect the validity or
force of any deed, or mortgage, or judgment, or other lien of any kind, as
between the parties thereto. (Acts 1889, pp. 106, 107.)
ter.

in this

—

Cross-references. Deeds to secure debt, bills of sale to secure debt and condisale contracts good against grantor though not recorded, see § 67-1305.
Mortgages remain good as against mortgagor though not recorded, see § o~-109.

tional

Executions and Proceedings Thereunder.

§3^-705
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Record of tax officers' bonds not necessary as between parties, see §§ 92-4606,
Retention title contract good between parties though not in writing, see
92-4806.
IS O7-1401, 67-1402.

—

For entering such execution as aforesaid
(3324) Clerk's fees.
upon the general execution docket the clerk shall be entitled to a fee of
10 cents, to be taxed in the bill of costs, and also a fee of 10 cents for en39-705.

tering on the filing docket each deed or

mortgage or other

(Acts

lien.

1889, pp. 106, 107.)
Cross-reference.

— Fees

39-706. (3325)

ecution docket.

—

of clerk, see

§

24-2727.

Judgment against nonresidents recorded on general exAs against the interests of third parties acting in good

and without notice, who may have acquired a transfer or lien binding any real estate, situated in this State, of a nonresident thereof, no
money judgment obtained in any court of this State, whether superior
court, ordinary's court, county court, city court, or justice court, or
United States court in this State, against said nonresident, shall have a
lien upon real estate of said nonresident from the rendition thereof, unless the execution issuing thereon shall be entered upon the general execution docket of the county in which such real estate is situated, within
10 days from the time the judgment is rendered. When the execution
shall be entered upon the docket after the 10 days, the lien shall date
from such entry. (Acts 1890-1, p. 207.)

faith

—

Cross-references. Binding effect of judgments, see § 110-507. Judgment a lien
against nonresident defendant when, see § 110-512. Dormant judgments and their
revival, see §§ 110-1001 to 110-1003.

by preceding secpreceding section shall be construed to affect the
validity or force of any judgment, as between the parties thereto. (Acts
39-707.

tion.

(3326) Liens as between parties unaffected

— Nothing

in the

1890-1, p. 207.)

39-708.

(3327) Clerks fees.

— For

entering such execution, as afore-

upon the general execution docket, the

clerk shall be entitled to a

fee of 10 cents, to be taxed in the bill of costs.

(Acts 1890-1, pp. 207, 208.)

said,

Cross-reference.

PART

of clerk, see § 24-2727.

CLAIMS BY THIRD PARTIES TO PROPERTY
LEVIED UPON.

II.

CHAPTER

— Fees

39-8.

HOW AND

BY

Sec.
39-801.
39-802.

39-803.
39-804.

WHOM
Sec.

Claims to be on oath.
Bond and security for damages.
Sale to be postponed, when.

39-807.
39-808.

Bond recoverable on
.

or

failure.

be

made

in

forma

property,
of

'

how

dis-

compensation for

keeping property.
Disposition of property where
J

39 809
"

-

no bond

.

owner may
claim and execute bond for all.

Partner

may

Personal
)0se ^

Forthcomingbondmaybegiven,
_,

Claims

pauperis.

etc.

39-805.
„_ ___
39-806.

CLAIMS INTERPOSED.

is

given.

joint

—

(5157) Claims to be on oath. When any sheriff or other officer shall levy an execution or other process on property claimed by a
39-801.

Executions and Proceedings Thereunder.
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jj

39-806

third person not a party to such execution, such person, his agent or at-

torney

may make

oath to such property. (Act 1839, Cobb, 535.

At

1877, p. 22.)

—

Claims
Cross-references. Interposing claims in justices' courts, see § 24-1416.
attachment proceedings, see Title 8, Attachment, Chapter 8-8. Claims in forma
Claims against distrained property, see § 61-407.
pauperis, see § 39-807.
second claim after property found subject, see § 24 3311. Claims to property
interlevied on under execution against tax collector or taxpayer, see § 92-7801.
Parties to creditors' bills,
vention in equitable proceedings, see § 55-304.
Practice on money rules, see § 24-211. Rules of superior courts as to
§ 37-1006.
claims, see §§ 24-3311 to 24-3313. Attorney's rights in claim cases, see § 9-612.
Lien of attorneys at law, see § 9-613. Claims at sales by executor, administrator,
guardian or other trustee, see §§ 49-208, 113-1801.
in

39-802. (5158,

Bond and

5161)

damages.

security for

—The

person

claiming such property, or his agent or attorney, shall give bond to the
sheriff, or such other officer, as the case may be, with good and sufficient
security, in a sum not larger than double the amount of the execution

and made payable to the plaintiff in execution and where the
property levied on is of less value than the execution, the amount of the
bond shall be double the value of the property levied upon, at a reasonable valuation to be judged by the levying officer, conditioned to pay the
plaintiff all damages which the jury on the trial of the right of property
levied,

may

;

appear that said claim was made
for the purpose of delay only. (Act 1821, Cobb, 533. Acts 1872, p. 41.)
assess against

Cross-reference.

him

— How

in case

damages

it

shall

to be assessed, see

§

39-907.

—

When affidavit and bond
made
required
been
and
delivered
as
in the preceding section,
shall have
it shall be the duty of the sheriff or other levying officer to postpone the
sale of said property until otherwise ordered. (Act 1821, Cobb, 532.)
39-803. (5159) Sale to be postponed,

39-804. (5160,

5161) Forthcoming

cases where a levy shall be

when.

bond may be

made upon property

given, etc.

— In

all

claimed by a third
person, and such person shall desire the possession thereof, it shall be
the duty of the sheriff or other levying officer to take bond made payable
to the sheriff, with good security for a sum equal to double the value of
the property levied on, to be estimated by the levying officer, for the dethat

is

livery of such property at the time

and place of sale, provided the property so levied upon shall be found subject to such execution: Provided,
that it shall not be lawful to require or take a forthcoming bond for real
estate. (Act 1811, Cobb, 532. Act 1841, Cobb, 536. Acts 1872, p. 40.)
Cross-references.

Measure

of

39-805. (5162)
shall

—When

damages, see

§

Bond

to be
39-304.

given in illegality proceedings, see

recoverable on failure.

have been given as provided

§

39-301.

—When bond and security

in section 39-804,

it

shall be the

duty

of the sheriff or other levying officer to leave such property in the pos-

session of such claimant; and in case the said claimant or his security
shall fail to deliver said property, said bond shall be made recoverable in

any court having cognizance of the same. (Act

1811, Cobb, 532.)

Cross-references.— Suit on and return of bonds, see § 89-905. Bonds taken by
Measure of damages on forthcoming bond, see § 39-304.

officers, valid, see § 39-302.

owner may claim and execute bond for
all.
One of several partners or persons jointly interested may make the
affidavit and execute the bond in the name of the firm or persons jointly
39-806. (5163) Partner or joint

—

Executions axd Proceedings Thereunder.

>~>-807
I

who

interested,

signed

it

shall be

though eaeh individual had

as

(Act 1838. Cobb, 589,)

himself.

Cross-reference.

bound thereby
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— rowers

of each partner, see

§

75-202.

—

may

be made in forma pauperis. In all cases
where claimants shall be unable to give bond and security as required in
tli is Chapter, in claim cases, such claimants may file, in addition to the
bath required in section 39-801, an affidavit as follows: "I, A. B., do
swear that I do not interpose this claim for delay only; that I bona fide
claim the right and title to the same; that I am advised and believe that
the claim will be sustained; and that from poverty I am unable to give
39-807.

Claims

(^5164)

bond and security as now required by law." When said affidavit shall
have been made and delivered to the levying officer, the same shall suspend the sale in the same manner as if bond and security had been given.
(Acts 1870.

p.

411.)

—

Cross-references. Claims in attachment proceedings, see
be interposed when tax fi. fa. is levied, see § 92-7801.

39-808.

(5165) Personal property,

how

§

Claim may-

8-801.

disposed of; compensation for

—

keeping property. If the claimant to personal property levied on shall
be unable to give a forthcoming bond, it shall be the privilege of the
plaintiff in fi. fa. to give such bond, and upon such bond being given, to
be approved by the levying officer, it shall be the duty of the levying officer to deliver said property to said plaintiff; but in no event shall the
plaintiff be allowed any compensation for keeping said property. (Acts
1870, p. 411.)

—

where no bond is given. In
be unable, and the plaintiff shall neglect or

39-809. (5166) Disposition of property

the event the claimant shall
refuse to give said

may

bond

forthcoming of the property, the claimant

for the

apply to the ordinary and procure an order for the sale of the same,

and when said order

shall

have been granted,

it

shall

be the duty of the

levying officer to advertise the time and place of sale at not less than three
public places, to be selected in different parts of the county in which the
sale

is

and on the day
hands

between the hours of 10 A. M. and 1 P. M., said
and the money arising from such sale shall remain

of sale,

property shall be sold,
in the

days immediately preceding the time of sale;

to take place, for 15

of the levying officer subject to the order of court

hearing of the claim.

final

(Acts 1870,

upon the

p. 411.)

Cross-reference.— Sale of perishable property, see §§ 39-1203, 107-204.

CHAPTER

39-9.

WHEN, WHERE, AND

Sec.

Where

39-902.

Trial by jury.

39-903.

Oath of jurors in claim cases;
damages where claim made

claim to be returned.

39-906.

Damages where

39 " 907

How ^mages

-

.

for delay
rr

TRIED.

Sec.

39-901.

~r

HOW

*

39-904.
39-905.

t.

rr
Burden of proof on plaintiff.
Withdrawal or discontinuance
r

of claim.

r

,

•

._ _._
39-908.

.

39-909.

claim is discontinued or dismissed.
are

to

be as-

sessecl
_.

;

.

...

,.

.

Claims and illegalities against
execution from court of ordinary.
Original execution in claim
cases may be withdrawn.

-

Executions and Proceedings Thereunder.
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§

39-906

—

claim to be returned. When an execution issued from the superior court shall be levied upon personal property, and
clain/ed by a person not a party to such execution, it shall be the duty
of the levying officer to return the same, together with the execution
39-901.

Where

(5167)

the next term of the court from which said execution issued; but should

such execution be levied upon real property, and the same shall be
claimed in the manner aforesaid, it shall be the duty of the officer making the levy to return the same, together with the execution and claim, to
the next term of the superior court of the county in which the land so
levied

upon

39-902.

shall

(Act 1821, Cobb, 532.)

lie.

(5168) Trial

by

jury.

—The court to which a claim

turned shall cause the right of property to be decided

by

-a

shall

be

re-

jury at the

term thereof, unless continued as other cases at law. (Act 1821,
Cobb, 532, 533.)
first

Oath of jurors in claim cases; damages where claim
Every juror, on the trial of the claim of property either

39-903. (5169)

made

for delay.

—

be sworn, in addition to the oath usually administered, to give such damages, not less than 10 per cent., as may seem
reasonable and just, to the plaintiff against the claimant, in case it shall
be shown that such claim was made for delay only, and such jury may
real or personal, shall

give a verdict in the manner aforesaid, by virtue whereof judgment may
be entered up against the claimant and his security for the damages so
assessed and the costs of the

Burden

39-904. (5170)

trial.

of proof

(Act 1821, Cobb, 532.)

on

plaintiff.

—Upon

the trial of

all

claims provided for in this Chapter, the burden of proof shall lie upon
the plaintiff in execution in all cases where the property levied on is. at
the time of such levy, not in possession of the defendant in execution.

(Act 1821, Cobb, 533.)
Cross-reference.

— Burden

of proof generally, see

§

Withdrawal or discontinuance

39-905. (5171)

made

38-103.

of claim.

—Whenever

a

terms of this Code, and returned to the
proper court by the sheriff or other levying o.fncer, the claimant shall not
be permitted to withdraw or discontinue his said claim more than once,
without the consent of the plaintiff in execution', or some person duly authorized to represent such plaintiff; but such court shall proceed to the
trial of the claim of such property, and it shall be the duty of the jury to
assess damages accordingly. (Act 1821, Cobb, 533.)
claim of property

is

in

—

Cross-references. Second claim not received after property found subject, see
24-3311. When plaintiff in execution entitled to conclusion, and when claim;
entitled to conclusion, see § 24-3312.
Making party when claimant dies, see
§ 24-3313.
§

39-906. (5172)

Whenever

Damages where claim

is

discontinued or dismissed.

—

a claim shall be dismissed for insufficiency or withdrawn,

execution may have a case made up and submitted to the
jury, charging that said claim was filed for the purpose of delay, and
plaintiff in

upon proof

of the

—defendant and claimant having the same power
claim cases where damages are claimed — the jury,

same

to resist the case as in

under instructions from the court, may give damages as in cases where
the claim is not withdrawn but submitted for trial to the jury; said cases

—
I

Executions and Proceedings Thereunder.
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so submitted shall be tried at the time of the disposal of the claim

the

if

parties are ready, but continuances shall be granted as in other cases.

(Acts L871-2,
39-907.

p. 52.)

How

(5173")

damages are

to be assessed.

—Upon

the trial of

may

be pending" in the superior court, when
damages shall be found by the jury, the said damages shall be assessed
upon the whole amount then due upon the execution, provided the value
claims to property which

amount

of the property in dispute exceeds the

upon the value

of the property

ordinary.

the value of the property

is less

and
than

(Act 1821, Cobb, 534.)

the execution levied.
39-908.

when

of said execution,

(5174) Claims and illegalities against executions from court of

—Whenever an execution issued from a court of ordinary shall

be levied upon personal property, and a claim to said property or an affidavit of illegality shall be interposed, it shall be the duty of the sheriff
or other levying officer to return the same, together with the execution

and all the other papers, to the next term of the superior court of the
county from wmich the fi. fa. was issued but if said levy shall have been
made upon realty, the fi. fa., with the claim or illegality papers, shall be
returned by the levying officer to the next term of the superior court of
the county where the land lies, and the issue shall be tried as is provided
for the trial of claim and illegality cases. (Acts 1876, p. 100.)
;

Cross-reference.

39-909.

—

Illegalities, generally, see

Chapter 39-10.

(5175) Original execution in claim cases

The plaintiff in execution in
draw the original fi. fa. from

all

may be

withdrawn.

claim cases shall have the right to with-

the

files

of the court,

by making application

by attorney, to the clerk of the court if there be a
clerk, or to the court if there be no clerk; upon application being made,
such clerk or court shall make a true copy of such fi. fa. with all the
entries thereon and shall certify the same to be true which certified copy
shall be filed with the claim papers in lieu of the original fi. fa., and an
therefor, in person or

;

entry of the filing

PART

made

III.

thereon.

(Acts 1887,

p. 62.)

ILLEGALITY OF EXECUTIONS.

CHAPTER

39-10.

Sec.

IN GENERAL.
Sec.

39-1001.

Illegality,

how

39-1002.

Who may

file

taken.

39-1006.

How

39-1007.

Damages

39-1008.

may be sold under
other executions; release of
bond.
When illegality may not go
behind judgment.

affidavit of ille-

j/ality.

39-1003.

Affidavit of illegality not to
be received until after levy.

39-1004.

Illegality not
ccssive levy.

39-1005.

Amendment

remedy

for ex-

39-1009.

of affidavits of

il-

illegality returned
tried ; continuance.

and

for delay only.

Property

legality.

39-1001.

(5305) Illegality,

how

taken.

property of any person shall issue

—When an execution against the

illegally, or shall

be proceeding

il-

1 1 83

11
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§ 39- 10 07

and such execution shall be levied on property, such person
make oath in writing, and shall state the cause, of such illegality, and
legally,

i

same

liver the

to the sheriff, or other executing officer, as the case D

with bond and good security for the forthcoming of
(Act 1799, Cobb, 509; Act 1838,
property, as provided by this Code.
Cobb, 514.)
be, together

—

Cross-references. Illegalities in justices' courts, see § 24-1419. Forthcoming
bonds, see § 39-301. Affidavit of illegality on mortgage execution, see § 67Affidavits of illegality amendable, see § 39-1005.
Defendant in money execution

When

affidavit of illegality made on account
Illegality to execution by
§ 24-3327.
92-5505
Comptroller General against defaulting tax collector and sureties,
to 92-5507. Illegalities against fi. fas. from court of ordinary, see § 39-908. Second
affidavit of illegality, see § 24-3328.

allowed

defenses, see

all

of partial

§

37-1207.

payment made on execution, see

Who may

39-1002. (5310)
illegality

may

be

filed

affidavit of illegality.— An affidavit oi

file

by an attorney

in fact, or

by an executor, admin-

istrator, or other trustee.

39-1003. (5306) Affidavit of illegality not to be received until after
levy.

— No

executing

be received by any sheriff, or other
until a levy shall have been made. (Act 1838, Cobb,

affidavit of illegality shall
officer,

514.)

—

remedy for excessive levy. An affidavit of ilnot be a remedy for an excessive levy, except where author-

39-1004. Illegality not
legality shall

ized

by

statute. (106 Ga. 102 (31 S. E. 808).)

—

Cross-references. Affidavit of illegality to execution by ordinary for money due
county, see § 92-3810. Liability for motor carrier tax contested by affidavit of
illegality, see § 92-2920.
State tax on railroads' personalty resisted by affidavit of
Illegality to execution for excessive amount of taxes,
illegality, see § 92-2604.
see § 92-3810. Affidavit of illegality to executions by State Revenue Commission,
see § 92-7301.

39-1005. (5704)
illegality are,

the insertion

Amendment

of affidavits of illegality.— Affidavits of

upon motion and leave of court, amendable instanter by
of new and independent grounds
Provided, the defendant
:

swear that he did not know of such grounds when the original
davit was filed. (Act 1850, Cobb, 518.)
Cross-references. — Illegality, how taken, see § 39-1001. Second affidavit of
gality, see § 24-3328.
New facts or defense by amendment on affidavit,
shall

§

affi-

ille-

see

81-1310.

39-1006. (5307)

When

How

illegality

returned

and

tried;

the levy shall have been made, and affidavit and

the officer as herein provided,

continuance.—

bond delivered

to

duty of such officer to suspend further proceedings on such execution, and return the execution,
affidavit, and bond to the next term of the court from which the execution issued; and it shall be the duty of said court to determine thereon
at the first term thereof, unless the plaintiff or his attorney shall desire
it

shall be the

to controvert the facts contained in said affidavit, in

which case an issue
by a jury at the same term, un-

be joined, which issue shall be tried
less good cause is shown for a continuance.
shall

Cross-reference.

—Affidavits

39-1007. (5308)

formed on an

of illegality are amendable, see

Damages

for delay only.

— Upon

§

39-1005.

the trial of an issue

affidavit of illegality filed in the superior courts, the jury

trying the case shall have power to assess such damages, not exceeding

Executions and Proceedings Thereunder.

39-1008

g

25 per cent., as

may

upon the principal debt,
appear that snch illegality was interposed

scorn reasonable

and

provided it shall be made to
for delay only. Whenever an illegality
or informality, or

provided

is

1859,

p.

in

is

cases

49; 1871-2,

1184

withdrawn,

just,

may be

dismissed for insufficiency

where claims may

may

proceed as
be dismissed or withdrawn. (Acts

plaintiff in execution'

p. 52.)

—

Cross-references. Damages where affidavit is filed to prevent process against
persons holding exhibitions without license, see § 92-3910. Affidavit of illegality
to execution by Comptroller General against defaulting tax collector and sureties,
see § 92*5505 to 92-5507. Damages when claims dismissed or withdrawn, see
§

39-90o.

may

be sold under other executions; release
When an execution shall have been levied on property and
of bond.
ao affidavit of illegality hied to stay proceedings thereon, the property
so levied on shall be subject to levy and sale under other executions, and
the officer making the first levy shall claim, receive, hold, and retain such
amount of the proceeds of the sale as the court shall deem sufficient to
pay the execution first levied, including interest up to the time of the
court at which said illegality shall be determined; and any bond given
by the defendant on filing such affidavit shall be released and discharged
so far as relates to the property sold. (Act 1845, Cobb, 516.)
39-1008. (5309) Property

—

When

—

may

not go behind judgment. If the
defendant shall not have been served and does not appear, he may take
39-1009. (5311)

illegality

advantage of the defect by affidavit of illegality but if he shall have had
his day in court, he may not go behind the judgment by an affidavit of
;

illegality.

Cross-references.
toppels, see

S

— Provisions as

to

former judgment, see

PART
CHAPTER

IV.

Es-

JUDICIAL SALES.

ADVERTISEMENT OF JUDICIAL SALES.

39-11.

Sec.

Sec.

how

39-1101.

Sales,

39-1102.

Notices published once a week
for four weeks.
Selection of official organ.

39-1103.

§§ 3-607, 110-503.

38-114.

advertised.

make

39-1106.

Advertising fee to be paid in
advance, when; pauper affi-

39-1107.

Notice

davits.

contracts.

39-1104.

Officer to

39-1105.

Fees for advertising.

39-1101. (6062) Sales,

how

of

change

must

be

given.

advertised.

— The sheriffs and coroners shall

some newspaper published in their
counties respectively, and if there be no such paper published in the
county, then in the nearest newspaper having the largest or a general
publish weekly, for four weeks, in

—

circulation in such county
(

— notice of

all

ccuted by him; in which advertisement he shall
te description of the property to be sold, making

the plaintiff and defendant and the person
of

and other property
give a full and com-

sales of land

such property, except horses, hogs, and

any time by the consent of the defendant;

who may

the

name

of

be in the possession

which may be sold at
which case it shall be the

cattle,
in

known

Executions and Proceedings Thereunder.
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duty of such

officer to give the plaintiff 10 days' notice thereof, ancj

same

to advertise the

such property
509.

>

may

be, at least 10

Act 1850, Cobb,

Cross-references.

at three or

580.

— Notice

more public

place

days before the

Acts 1851-2,

p.

of change

sheriff to publish sales, citations,

in

39-1102. (6063) Notices published once a

week

163.;

p.

of newspapers, see
and other proceedings, see

\

the county w\
(Act 1799, Cobb,

sale.

78; 1866,

1103

§
§

39-1107.
24-2813,

Outy of
11

for four weeks.

3.

— In

all

cases where the law requires citations, notices, or advertisements by

county bailiffs, administrators, execute
guardians, trustees, or others to be published in a newspaper for 30 days,
or for four weeks, or once a week for four weeks, it shall be sufficient
and legal to publish the same once a week for four weeks (that is, one
insertion each week for each of the four weeks) immediately preceding

ordinaries,

clerks,

sheriffs,

when the order is to be granted, or the sale is to take
place; and the number of days between the date of the first publication
and the term or day when the order is to be granted or the sale to take
place, whether more or less than 30 days, shall not in any manner inthe term or day

validate or render irregular the said notice, citation, advertisement, order

or sale. (Acts 1890-1,
Cross-reference.
§

p.

241

— Publication

1876, p. 99.)

;

of

citation

where administrator appointed, see

113-1212.

39-1103. Selection of official organ.

—No

lished in this State shall be declared or

county for the publication of
other advertising

journal or newspaper pub-

made

the official organ of any

sheriff's sales, ordinary's citations or

commonly known and termed

"official

any

or legal adver-

and required by law to be published in such county official newspaper, unless such newspaper shall have been continuously published
and mailed to a list of bona fide subscribers for a period of two years, or
is the direct successor of such journal or newspaper, and no change shall
be made in the official organ of any county except upon the concurrent
action of the ordinary, sheriff and clerk of the superior court of said
county or a majority of said officers: Provided, that in counties where
no journal or newspaper has been established for two years the official
organ may be designated by the ordinary, sheriff and clerk of the superior
tising"

court, a majority of these officers governing.

(Acts 1910,

p. 87.)

—

This section was amended by Acts 1922, p. 48, Acts 1929,
and Acts 1929, p. 175. The 1922 Act purported to amend this section by inserting between the words "except" and "upon" the words "in those counties in
which there is a city having a population between 38,000 and 52,900 according to
the official census of the United States for the year 1920, upon the action of the
county commissioners or a majority of said officers and in all other counties."
Acts 1929, p. 173, purported to add a proviso providing the method for selecting
the official organ for publication of sheriff's sales, and other official and legal
advertising, "in counties having a population of not less than 11.370 and not more
than 11,450, according to the census of the United States for 1920, or any future
census." Acts 1929, p. 175, purported to add a new section providing how and
by whom the official organ shall be selected, etc., in counties "in which there is
a city having a population between 6,860 and 6,880 according to the official census
of the United States for the year 1920, where there are published two or more
journals or newspapers qualified under this section to be the official organ of any
county." Each of these amendments has been omitted because of the limit upon
the number of counties in which it applies. On the question of whether such
statutes as Acts 1922, p. 48, and Acts 1929, p. 175, violate Const, Art. I, Sec. IV,
Par. 1 (§ 2-401), prohibiting the enactment of a special law in any case for which
provision has been made by an existing general law, see 103/701 (30 S. E. 627*)
Editorial Note.

p. 173,

:

135/269 (69 S. E. 182); 139/117 (76 S. E. 747); 146/576 (91 S. E. 671); 150/5S3
S. E. 418).

U04

;
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It seems that Acts 1929, p. 175, the title of which contains no limitation as to
the counties in which it purports to apply, violates Const., Art. Ill, Sec. VII, Par.
Y1II (.§ 2-1808). providing that no law shall pass which contains matter different
from that expressed in the title thereof.

The 1922 Act purports to amend § 6065 of the Code of 1910; but it is evident
that the intention was to amend § 6065 (a) of Park's Ann. Code the above sec-

—

1929, p. 173, is "An Act to amend an Act approved August 15, 1915,
codified as S 6065 (a) oi Park's Ann. Code (1914).../' etc. Doubtless the intention
was to amend an Act approved August 15, 1910... etc. the above section. Acts
1929, p. 175, is "An Act to amend section 6065 (1) of the Civil Code of Georgia
(1910)..." etc. There is no such Code section. Doubtless the intention was to
amend § 6065 (1) of Michie's Georgia Code of 1926 the above section. In view
of these facts the constitutionality of each of the amendments seems to be questionable under the provisions of Const., Art. Ill, Sec. VII, Par. XVII (§ 2-1817),
providing that no law, or section of the Code, shall be amended by mere reference
to its title, or to the number of the section of the Code, but the amending or
repealing Act shall distinctly describe the law to be amended or repealed, as well
tion.

Acts

—

—

as the alteration to be made.

39-1104.

(6067) Officer to

make

contracts.

—

If

the ordinary, sheriff, or

unable to procure the advertisements at the rate herein
prescribed, in a newspaper published at the county site of said county,
he may have said advertisements published in any newspaper in this
other officer

is

State having the largest general circulation in the county

upon

Provided,

:

Provided further, if contracts cannot
be made with newspapers at the rates prescribed, then the sheriff and
ordinary, or other advertising officers, shall post their advertisements
at the courthouse and in a public place in each militia district in the
county for the length of time required by law for advertising in newspapers Provided, if there is no newspaper published at the county site,
then any paper published in the county shall be next entitled to the pubsaid rates shall be agreed

:

:

lic

advertisements.

(Acts 1878-9,

p.

81

39-1105. (6066) Fees for advertising.

;

1899, p. 40.)

— The rates to be allowed to pub-

lishers for publishing legal advertisements shall be as follows

100 words, the

sum

For each

:

of $1 for each insertion for the first four insertions

for each subsequent insertion, the

sum

of 50 cents per 100 words.

same

cases fractional parts shall be charged for at the

rates

;

In

all

and no or-

dinary, sheriff, coroner, clerk, marshal or other officer shall receive or
collect

from

parties, plaintiff or defendant, other or greater rates

herein set forth.

(Acts 1878-9,

p.

81; 1920, p. 86.)

39-1106. (6064) Advertising fee to be paid in advance,
affidavit.

— No sheriff or deputy sheriff shall be

property of any defendant in

tisement shall have been
attorney

:

his poverty he
sheriff or his

is

the cost of such adver-

paid by the plaintiff in

when any such party
make and file an affidavit

unable to pay such cost,

it

fi.

fa.,

his agent or

plaintiff, or his

in

shall

must be given.

agent or

writing that owing to

deputy to proceed as required by law.

(6065) Notice of change

when; pauper

required to advertise the

fa. for sale, until

Provided, that

attorney for him, shall

39-1107.

first

fi.

than

be the duty of said
(Acts 1872,

— No

p. 42.)

sheriff, coroner,

or other officer shall change the advertising connected with his office

from one paper to another, without first giving notice of his intention to
do so in the paper in which his advertisements may have been published.
(Act 1850, Cobb, 580.)
Cross-reference.— Duty of sheriff to publish

sales, etc., see § 24-2813,

If

3.
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CHAPTER

39-12.

WHEN AND WHERE

§ 39-1203

MADE.

Sec.

Sec.

Place,

39-1201.

manner

and

time,

of

sales.

39-1202.

Sale may continue
to day.

from day

39-120.3.

Sale of perishable property.

39-1204.

How

perishable property sold.
Sale of perishable property
under tax fi. fas., etc.

39-1205.

—

and manner of sales. Sales of property
taken under execution shall be made by the sheriffs or coroners only at
the courthouse of the county where such levy was made, on the first
Tuesday in each month, between the hours of 10 A. M. and 4 P. M., and
at public outcry: Provided, that in all cases where any sheriff, coroner, or
other levying officer shall levy any execution or other legal process upon
any corn, lumber, timber of any kind, bricks, machinery, or other articles
difficult and expensive to transport, said officer may sell said property
without carrying and exposing the same at the courthouse door on the
day of sale, but the levying officer shall give a full description of the
property and the place where it is located in the advertisement of the
sale. (Act 1799, Cobb, 509. Act 1821, Cobb, 511. Acts 1871-2, p. 49.)
39-1201. (6060) Place, time,

—

Cross-references. Administrator's sale of land, see § 113-1706.
of constable for carrying property to place of sale, see § 24-1415.
able property, see § 39-1203. Disposition of personal property
unable and plaintiff refuses to give forthcoming bond, see § 39-809.
to keep record of sales, etc., see § 24-2813, 11 5.

Compensation
Sale of perish-

where claimant
Duty of sheriff

—

may

continue from day to day. Any sheriff, coroner, constable, tax collector, guardian, trustee, or any other officer of
39-1202. (6061) Sale

this State,
this State,

when selling property at public sale by virtue of any law of
may continue such sale from day to day until such sale may

be completed:

Provided, such trustee or other officer shall have given

notice of such intended continuance in the advertisement of such sale.

(Acts 1851-2, pp. 242, 243.)
39-1203. (6068) Sale of perishable property.

—Whenever any personal

property of a perishable nature, or liable to deteriorate from keeping, or
there

is

expense attending the keeping of the same, shall be levied on by

virtue of any

fi.

fa.,

attachment, or other process, and the defendant shall

to replevy the same,

and

remain

hands of the levying
officer, upon the facts being made plainly to appear to the judge of the
court from which such process shall have issued, or to the judge of the
superior court of the county, or to the ordinary of the county in which
the levy shall have been made, during the absence of the judge of the superior court, it shall be the duty of the judge of the court to which the
fail

it

shall

process shall be returnable or from which

it

in the

shall

have been issued, or

judge of the superior court of the county, or ordinary in his absence, to

Such sale shall be at the usual place of holdthe county where the property may be, except that

order a sale of the property.
ing sheriff's sales for

when

the

fi.

fa. shall

be returnable to a justice's court the sale shall be at

the usual place of constable's sales of the district where the property

may

be, or at such other place as the magistrate ordering the sale

direct.

(Acts 1873,

—

p.

may

48; 1880-1, p. 60.)

Cross-references. How perishable property in trover case sold, see
Sale of perishable goods by common carriers, see § 18-405.

§

107-204.

—
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—The

time and place
of holding such sale shall be advertised at the courthouse, and at two
other public places when the sale is to take place, at least 10 days before
39-1204. (6069)

when

the day of sale; and
court,

it

shall

perishable property sold.

fi.

fa.

shall be returnable to a justice's

be advertised at the courthouse door of the district in which

made; and the money

said levy shall have been
shall be held

the

by the

officer

arising from said sale

making- the same, subject to the order of the

court having jurisdiction of the same:

Provided, that the judge, ordi-

may

order a sale of live stock, fruit, or other personal
Provided
property in a perishable condition, after three days' notice
further, that no judicial officer shall grant any order for the sale of pernary, or justice

:

sonal property, where the defendant in
torney, has not had at least

fi.

fa.

two days' notice

or other process, or his atof applicant's intention to

apply for such order, which notice shall specify the time and place of
hearing; and in cases of attachment for purchase money falling within
this section, like notice shall be furnished the plaintiff or his attorney;
and in no case shall such notice be dispensed with, except where it shall
be made to appear that it is impracticable to have such notice perfected,

an urgent one, in which latter event the court may, in the
exercise of a sound discretion, grant such order without notice. (Acts

or

.the

case

is

1873, p. 48; 1880-1, p. 60.)
Cross-reference.

— See

cross-references under

§

39-1203.

39-1205. (6070) Sale of perishable property under tax

Whenever

a tax

fi.

fa.

or county court

fi.

property of a perishable nature, or that

fa.

shall

is liable

fi.

fas.,

etc.

have been levied on

to deteriorate in value

from keeping, or that is attended with expense in keeping, the same may
be sold under the provisions of the preceding sections, except that in the
case of a county court

CHAPTER

39-13.

fi.

fa.

the county judge shall order the sale.

RIGHTS AND LIABILITIES OF PURCHASER.

Sec.

Sec.

39-1301.
39-1302.

Purchaser's liability.
Form of action against purchaser.

39-1303.

Judicial sale passes

39-1304.

Titles

39-1305.

Title of purchaser

39-1306.

Memorandum

title.

made by successor

Seizure of personalty.

39-1311.

Purchaser

sion.

Purchaser has covenants of
warranty running with land.

not

trace

Officer shall put purchaser in
possession.

how

39-1313.

Possession,

39 1314.

Widow

39-1315.

Defendant,
void sale-

39-1316.

Setting aside execution sale.

obtained.

and lessee not to be

dispossessed.

(6071) Purchaser's liability.

—Any

when bound

by

who may become
any sale which may be

person

the purchaser of any real or personal estate at

made

need

funds.

original.

unnecessary to
charge person at judicial sale.
Caveat emptor, fraud, war-

39-1301.

39-1310.

39-1312.
is

ranty.
39-1308.

Purchaser shall have posses-

of

sheriff.

39-1307.

39-1309.

by any executor, administrator, or guardian, or by
any sheriff or other officer under and by virtue of any execution or other
legal process, and shall fail or refuse to comply with the terms of such
sale when requested so to do, shall be liable for the amount of such purat public outcry
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chase money; and

§ 39-1308

be at the option of such sheriff or other <AU
either to proceed against such purchaser for the full amount of the purchase money, or to resell such real or personal estate and then prcw
against the first purchaser for the deficiency arising from such sale.
it

shall

(Act 1831, Cobb, 514.)

—

Bonds of
Cross-references. Bond of purchaser of life estate, see § 85-1709.
purchasers of property subject to liens, see § 67-119. Sales by auction, see § 96-114.
No writing necessary to charge person at judicial sale, see § 39-1306.
39-1302. (6072)

Form

of action against purchaser.

may

vided for in the preceding section
sheriff or other officer

making

be brought

—The
the

in

action pro-

name

may

fendant in execution, or any other person in interest, as the case
81-1307.

§

—

Name of party suing for another's use
Set-off against usee, see § 20-1304.

Cross-references.
see

of the

the sale, for the use of the plaintiff or de-

39-1303. (6051) Judicial sale passes

title.

—A

be.

added by amendment,

sale regularly

made by

virtue of judicial process issuing from a court of competent jurisdiction,
shall

convey the

son against

as effectually as

title

whom

if

the sale were

made by

the per-

the process shall have issued.

—

Cross-references. Title of purchaser at sale of premises after verdict of set-off
in ejectment suit, see §§ 33-108, 33-110.
Deed made at sale for taxes, see § 92-8107.

made by

39-1304. (6058) Titles
fail to

in the

make

titles to

same manner

Cross-reference.

successor of sheriff.

—

a purchaser, his successor in office

as

if

If a sheriff shall

may make them

he had sold the property. (Act 1799, Cobb, 576.)

—Duty of sheriff to receive from his predecessor

writs, etc., see § 24-2813,

11

all

unexecuted

6.

39-1305. (6052) Title of purchaser

is

original.

—In

all

controversies in

the courts of this State, the purchaser at a judicial sale shall not be re-

show

deeds back of his purchase, unless it shall be necessary for his case to show good title in the person whose interest he purchased. (10 Ga. 74. See 115 Ga. 733, 734 (42 S. E. 86).)

quired to

title

—

Cross-references. Recording execution with sheriff's deed, see
deed under tax sale, see § 92-8107.

§

29-412.

Valid-

ity of

Memorandum unnecessary to charge person at judiNo note or memorandum in writing shall be necessary to

39-1306. (6053)
cial sale.

—

charge any person at a judicial

sale.

(Act 1831, Cobb, 514.)

—

Cross-references. Statute of frauds, see § 20-401. Sales
Liability of purchaser at public sale, see § 39-1301.

39-1307. (6054) Caveat emptor, fraud, warranty.

look for himself as to the

title

and soundness

by auction, see

§

96-114.

—The purchaser shall

of all property sold

under

Actual fraud or misrepresentation by the officer or his
agent may bind him personally. No covenant of warranty shall bind him
individually, unless made with that intention and for a valuable consideration. (Acts 1853-4, p. 56.)

judicial process.

Cross-references.

—Warranty

ties in private sales of

of administrator, see
personalty, see § 96-301.

§

113-1713.

Implied warran-

39-1308. (6055) Purchaser has covenants of warranty running with
land.

—The purchaser at judicial sales may enforce any covenants of war-

ranty running with the land which
title

may

be incorporated in the previous

deeds.

Cross-reference.

— For

similar provision, see

§

29-301.

§39-1309
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—Whenever a present

(6056) Purchaser shall have possession.
interest in land shall be sold by any judicial officer,
39-1309.

it

shall be his

duty

and to this
end he may dispossess the defendant in the process, his heirs and his
tenants, or his lessees or vendees of younger date than the judgment
upon which the process shall have issued; but he may not dispossess
other tenants claiming under an independent title. (Act 1823, Cobb,
to place the purchaser or his agent in possession of the land,

512.)

—

Cross-references. Duty of sheriff to place purchaser in possession, see
24-2613, 11 6. Against whom writs of possession shall not issue, see § 33-121. As
For similar provisions, see
to sales under tax ii. fas., see §§ 92-8102, 92-8108.
S 39-1312.
§

39-1310. (6057) Seizure of personalty.

—To

authorize a sale of per-

sonal property, there shall be an actual or constructive seizure.

A

future

may

not be seized and sold, but the lien of judgments shall attach thereto, so far as to prevent alienation, before the
interest in personalty

right to present possession shall accrue.

39-1311. (6059) Purchaser need not trace funds.
judicial sale shall not be

bound

—The

purchaser at

to look to the appropriation of the pro-

made by

ceeds of the sale, nor to the returns

the officer, nor shall he be

required to see that the officer has complied fully with

all

regulations

prescribed in such cases. All such irregularities shall create questions

and

liabilities

between the

officer

and parties interested

in the sale.

The

innocent purchaser shall be bound only to see that the officer has competent authority to sell, and that he is apparently proceeding to sell under the prescribed forms.
Cross-reference.
of proceeds, see

§

— Purchaser at trustee's

sale not required to see to reinvestment

108-412.

39-1312. (6073)

Officer shall put purchaser in possession.

—When

any
and under

any real estate by virtue of
be the duty of such sheriff or other levying

sheriff or other officer shall sell

any execution, it shall
upon application, to put the purchaser,
sion of the real estate sold

:

officer,

his agent or attorney, in posses-

Provided, that the officer shall not turn

out any person other than the defendant, his heirs, or their tenants, or

(Act 1811, Cobb, 510.

assignees since the judgment.

Act

1823, Cobb,

512.)

—

Cross-references. Sales under tax fi. fas., see §§ 92-8102, 92-8108. Duty of sherto receive from predecessor all unexecuted writs, etc., see § 24-2813, 11 6. Titles
made by successor, see § 39-1304. Purchaser shall have possession, see § 39-1309.
iff

39-1313. (6074) Possession,

how

obtained.

—

If

the purchaser of real

and other sales under execution, shall fail to make application for possession thereof until the next term of the superior court
after such sale shall have taken place, or until the officer making such
sale shall have gone out of office, such possession may be obtained only
under an order of said superior court.
estate, at sheriff's

Widow and

—

not to be dispossessed. The
widow of the defendant, claiming dower, may not be dispossessed of the
mansion, nor may a lessee, whose lease shall be older than the judgment
under which the sale was made, be dispossessed under the provisions of
the two preceding sections.
39-1314. (6075)

lessee
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39-1315. (6077) Defendant,

Th ereunder.

when bound by

void sale.

§ 39-9901

— Where

pr<

erty shall be sold under void process and the proceeds applied to

he shall receive the benefit thereof, he
he shall be present and not object to the -ale.

liens against the defendant, or

be bound thereby, if
(89 Ga. 1 (15 S. E. 123).)

shall

Cross-references.
§

— Fraud

by acts or

silence,

sec

§

105-304.

Esloppeh,

see

38-114.

39-1316. (6032) Setting aside execution sale.

making execution

power over

their officers

that a sale

made under process

is

— Courts

sales;

shall

have

and whenever

full

satisfied

infected with fraud, irregularity, or

error to the injury of either party, the sale shall be set aside.

(72 Ga.

638.)
Cross-reference.

— Confirmation

of sale under decree, see

§

37-1206.

PART XXX. CRIMES.
CHAPTER

39-99.

IN GENERAL.

Sec.

39-9901.

Fraudulent

levies.

39-9901. (215 P. C.) Fraudulent levies.

—Any person who shall fraud-

ulently cause any process, attachment, distress, or execution to be levied

on any estrayed animal, or any lot of land, or other property, knowing
the same not to be subject to such process or writ, shall, on conviction for
the first offense, be punished as for a misdemeanor, and on any subsequent conviction shall be sentenced to labor in the penitentiary not less
than two nor more than four years. (Cobb, 849, 850. Acts 1865-6, p. 233.)

