THE CODE OF PEACTICE.
FIRST TITLE.
Courts of Original Jurisdiction, Their Officers, Organizations,

and Practice.

CHAPTER

1.

general provisions.
§4043. (203.) Judicial power where vested.
^

the State
tion,

law,

is

The

judicial

power of W 4

^

5632.

vested in such tribunals as are created by the Constitu-

and such other inferior courts as are or may be established by
and such persons as are or may be specially invested with pow-

ers of a judicial nature.

§4044. (204.) Rules of court.
The rules of the respective courts,
and not in conflict with the Constitution of the

$$4386,5632.

legally adopted

United States, of this State, or the laws thereof, are binding and

must be observed.
Rules of court binding: 8 Ga. 338. Section cited and construed: 33 Ga.
Authority of judges in establishing: 19 Ga. 220. Cannot, under
this section, have clerk's fees paid in advance: 30 Ga. 938.
By twenty-first
(21) common-law rule, cannot dispense with pleadings: 56 Ga. 673.
Cited 70 Ga. 445.

215; 56/229.

:

When judicial officer is disqualified. No judge or jus-^obiTVeo
any court, no ordinary, justice of the peace, nor presiding Ap t f^868
officer of any inferior judicature or commission, can sit in any cause J? 8 ^' \^'
or proceeding in which he is pecuniarily interested, or related to 536°§4045. (205.)

tice of

either party within the fourth degree of consanguinity or affinity, nor
of

which he has been of counsel, nor

inferior judicature

when

in

which he has presided in any

his ruling or decision

is

the subject of re-

view, without the consent of all the parties in interest: Provided,

that in all cases in which the presiding judge of the superior court

may have been employed as counsel before his appointment as judge,
he shall preside in such cases if the opposite party or counsel agree
in writing that he may preside, unless the judge declines so to do.
62

977

:
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;

is
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officers,

constitutional

Where judge

6/448.
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1.

:

4 Ga. 133.

in own case 4 Ga.
interested, a judge of another

Cannot be judge

of the superior court

is

:

11 Ga. 438.
Private interests of judge incapacitate him 17
Ga. 253. Where ordinary kin to a grantee of a homestead 45 Ga. 621. Pecuniary interest of a judge, when it does not vitiate an award 39 Ga. 678. Executor of a will caveated, married the sister of the wife of a judge of the
Supreme Court, does not prevent that judge from presiding in the case 45 Ga.
414.
Interest as arbitrators generally avoids the award 44 Ga. 473. Justice
of the peace, issuing a distress warrant, to be used by his father: 55 Ga. 607.
Judge dismissing a case where he was once of counsel, does not make it illegal
58 Ga. 355. Where judge having been of counsel in the case invalidates the
decree: 62 Ga. 173. Mayor of a city, where his official and judicial duties conflict: 60 Ga. 225.
Ordinary, although he is a surety on collector's bond, can
order an execution against the principal and himself 60 Ga. 296.
Where
defendant married sister-in-law of the judge's wife: 53 Ga. 584. Directors
and stockholders in a bank can perform no judicial act about the bank, attachment case 59 Ga. 380-384.
See T. U. P. Charl. 143.
It is present, not past, interest which disqualifies having been director of
corporation does not disqualify to try suit for services rendered while he was
director: 70 Ga. 712.
Disqualification from relationship refers to parties judge may decree costs
to an auditor though related to him 71 Ga. 11.
Judgment not void because judge equally kin to both parties, especially if
acquiesced in for five years 73 Ga. 48.
Alderman owning lands flooded by pond, who had declared same a nuisance,
was disqualified to act as judge, for city, on trial of question as to such alleged
nuisance: 73 Ga. 484.
Judgment by justice of the peace related to party, only voidable: 77 Ga. 46.
Counsel in original proceedings for sale of trust property, not qualified as
judge to confirm sale subsequently 81 Ga. 360; citing 62 Ga. 36.
Husbands of cousins not related by affinity or otherwise 84 Ga. 145.
Competent where disqualification ceased to exist before trial, by death of
interested relatives: 75 Ga. 419.
Judge having been counsel in cases involving similar issues brought by same
plaintiff, not disqualified
93 Ga. 329.

circuit presides

:

:

:

:

:

:

:

:

;

;

:

:

:

:

:

01

"p

1892

^

The powattachments and in^°* summary punishment for contempt of court shall not extend to
any cases, except the misbehavior of any person or persons in the
p resence G f said courts or so near thereto as to obstruct the administration of justice, the misbehavior of any of the officers of said
courts in their official transactions, and the disobedience or resistance by any officer of said courts, party, juror, witness or other per§4046. (4711.) Powers of courts

'

8

423^426i
442^4770'
4285' 4779'
4583, 5728.

'

to

punish for contempt.

ers °f the several courts in this State to issue

son or persons, to any lawful writ, process, order, rule, decree or

command

of the said courts:

any person be imprisoned for
pay over money under any order,
decree or judgment of any court of law or any other court of this
1.

Provided, that in no case shall

contempt
State,

for failing or refusing to

when he denies that the money ordered or decreed

to be paid

;

.
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Courts of original jurisdiction,

over

is

in his power,

officers,

§ 4046

1

organizations, and practice; general provisions.

custody or control, until he has a

trial

by jury

as herein provided.
2.

The allegation

any other

of the plaintiff, receiver, referee or

person or persons that the defendant has a certain sum of money
within his power, custody or control which he is withholding or refuses or fails to pay over, and the denial of the defendant that he

has the power, custody or control of said money, shall form the
issue to be tried by the jury, and the jury shall pass upon the fact.

The judge presiding

propounded in §§4818, 4850.
writing to the jury; when every question propounded shall be answered by the jury in their verdict, and upon the answers made to
such questions by the jury the judge shall adjudge or decree whether
3.

shall cause questions to be

the defendant be or not in contempt, with the right to either party

move

to

by

for a

The

and carry the case

trial

to the

Supreme Court

exceptions as in other civil cases.

bill of

4.

new

issue being

may

made, a bond

be required in the discre-

which

tion of the court for the appearance of the defendant for trial,

bond

shall be of sufficient size to procure the attendance of defend-

ant to appear and answer the final judgment or decree in the case,
which shall be approved by the judge, and on failure to appear the
bond shall be forfeited as in criminal cases, and in default of bond
the defendant may be committed to jail for safe-keeping until trial.
Proceedings against a sheriff for contempt

:

2 Ga. 220

;

50/336

;

6/575

42/83

;

under a new appointment, not in contempt of the judgment of a court ousting him from office
under a former appointment 8 Ga. 230. May purge of contempt of an injunction by sworn denial of notice of it 19 Ga. 527. Questions of contempt gener54/650; 57/24; 59/822; 60/334, 244, 410.

Officer acting

:

:

ally for the discretion of the court offended thereby: 27 Ga. 476; 36/346;

56/98. When this discretion controlled 55 Ga. 273. Where guardian
not subject to contempt for failure to pay over money to a receiver: 33 Ga.
271.
When a judge may enforce in vacation the paying over of a fund to a receiver 34 Ga. 162. Sufficient if the party had notice in any manner 61 Ga. 164.
Courts of equity will enforce their orders by attachments remedial proceeding 36 Ga. 346. Attachment against attorneys 59 Ga. 523 58/300, 121
Disobedient to an injunction 39 Ga. 191 40/356 19/527 36/346 56/98 41/466.
When an order of court requiring the delivery of money on pain of imprisonment did not infringe on the constitutional prohibition against imprisonment for debt: 41 Ga. 467; see also 44 Ga. 216; 57/407; 58/122; 59/523.
Attachment for violating the restraining order of the chancellor: 53 Ga. 200;
54/257. Only extends to an officer- in an official transaction, and to disobedience or resistance by other persons to lawful writ, process, etc. 54 Ga. 649,
650.
And where a justice of the peace, not being an officer of the superior
court, was not liable to be there attached 54 Ga. 621. Where rule nisi calling
on the sheriff to show cause why he should not be attached must be sued out
and served on him before he could be attached for contempt: 57 Ga. 24. Yet
this may be embodied in the rule nisi calling on him to show cause why he
does not pay money 57 Ga. 161 59/523. When attachment for contempt did
not lie against a guardian 58 Ga. 70. When client could enforce rule absolute
against an attorney by an attachment or execution 58 Ga. 121. See 67 Ga. 758.

39/191

;

:

:

:

;

:

:

:

;

;

;

;

.

;

;

:

:

;

:

:

:
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officers,

organizations,

980

1.

and practice general provisions.
;

Dispossessing receiver of property is contempt 70 Ga. 717.
Title should not be tried in proceeding for contempt: 70 Ga. 717.
Rule nisi discharged, Supreme Court reluctant to interfere: 70 Ga. 717.
As to violations of injunctions, see general note after section 4928.
Chancellor has wide discretion as to attachments for violating injunctions
67 Ga. 758.
Not to pay master's fees not contempt, unless order to pay peremptory as to
time as well as amount 78 Ga. 360.
Publisher of newspaper in contempt for refusing to testify as to who was
author of libelous publication 77 Ga. 243.
Defendant imprisoned for contempt in not turning over funds, etc., to receiver 76 Ga. 830.
Proper case for punishment of counsel for contempt: 80 Ga. 652.
Husband failing to pay alimony, when able, may be imprisoned for contempt 80 Ga. 706.
Order rightly granted in vacation, requiring trustee to pay money to support
of beneficiary, enforced by attachment for contempt: 79 Ga. 384.
Sheriff liable to rule for contempt for failure to discharge his duty relative
to execution and return of final process 65 Ga. 270.
As to rules against officers of court, see section 4769 et seq., and notes.
Attorney for defendant, bound by injunction, although acting for new client,
punishable for violation thereof: 68 Ga. 188.
Punishable contempt, for suitor, during recess, in the court-room and judge's
presence, to discuss his case in presence of jurors who try it, etc. 82 Ga. 776.
Habeas corpus resorted to in vain, where defendant imprisoned for failure to
turn over assets to receiver. Not imprisonment for debt, nor is the imprisonment illegal as requiring defendant to furnish evidence tending to criminate
:

:

:

:

:

:

:

:

himself: 83 Ga. 499.

Defendant may be attached and imprisoned for contempt in failing to defund to receiver not imprisonment for debt 88 Ga. 361.
Defendant purged himself of contempt in failing to deliver assets to re-

liver specific

;

:

88 Ga. 79.
Refusal to attach for not paying in money, etc., not reversed here 89 Ga. 29.
Refusal to punish for contempt in failing to surrender property to temporary receiver, not reversed where permanent receiver, etc., refused 89 Ga. 130.
Remedial proceeding for contempt affirmed by Supreme Court, excuses
which might have been presented res judicata: 89 Ga. 228 see also 58 Ga. 300.
This cannot be invoked, however, to make imprisonment perpetual as to
defendant's poverty 89 Ga. 228.
Town council, made a court by charter, may fine for contempt 84 Ga. 65.
Order attaching for contempt, failing to show what assets withheld, mere
irregularity, and not ground for reversal: 85 Ga. 171.
President of corporation may be attached for contempt, for i*efusing to surrender assets of the company to receiver, though not individually party to
suit: 85 Ga. 171.
Judge of county court refusing to answer certiorari attached by judge of
superior court for contempt: 91 Ga. 107.
Newspaper comments on case on trial before jury held punishable, contempt
of court 91 Ga. 348.
As to conclusiveness of judgment for contempt afterwards admitting to
bail and modifying punishment: 92 Ga. 109.
Tenant abandoning possession and dismissing petition after restraining dispossession, court cannot summarily turn out party in possession nor punish
him 92 Ga. 656.

ceiver

:

:

:

;

;

:

:

:

;

:

—
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officers,

:

§4047

1.

organizations, and practice; general provisions.

Denial of motion to dismiss petition for jury trial in contempt case, petitioner prior to Act of 1892 having been adjudged guilty, reviewable: 92 Ga.
108.

Act of 1892 prospective

in

purpose when applicable
;

§4047. (206.) Powers of courts enumerated.
1. To preserve and enforce order in its

:

92 Ga. 109.

Every court has power
immediate presence, and$ 4046

-

as near thereto as is necessary to prevent interruption, disturbance,

or hindrance to its proceedings.
2.

To enforce order before a person or body empowered

a judicial investigation under its authority.
3. To compel obedience to its judgments, orders
to the orders of a judge out of court, in

and

to conduct

process,

and$ 4583

-

an action or proceeding

therein.

See notes to section 4046.

Section cited: 34 Ga. 166.
4.

and

To
all

control, in furtherance of justice, the conduct of its officers^ 4363

other persons connected with a judicial proceeding before

'

4781

-

it,

in every matter appertaining thereto.

Must be while suit pending: 34 Ga. 378.
Whatever reason was for examining colored female

(alleged to be of

bad

character) by interrogatories, court could have produced her for good cause

shown

83 Ga. 356 see also 77 Ga. 192, 198.
In suit for physical injury alleged to be permanent, court may require
plaintiff to undergo examination by physicians at instance and expense of
defendant 82 Ga. 719.
:

;

:

To administer oaths in an action or proceeding pending therein, $$4362,4382,
when it may be necessary, in the exercise of its
powers and duties.
5.

and

in all other cases,

To amend and control its process and orders, so as to make $$5125, 5109,
them conformable to law and justice, and to amend its own records,
so as to make them conform to the truth.
6.

Case of an attachment before a magistrate 45 Ga. 299. Declaration and
process amendable 26 Ga. 430. Verdict placed on the minutes of the superior
court nunc pro tunc: 45 Ga. 120.
Process properly directed, etc., but erroneously stating defendant's name at
head, amendable, when: 68 Ga. 828.
:

:

Cited, where defendant

moved

to dismiss bail-trover because clerk

annexed

original, instead of copy, affidavit to petition: 71 Ga. 382.

Judgment nunc pro tunc after death of party, upon verdict rendered in his
favor during his life 73 Ga. 803.
Certain irregularities in justice-court summons amendable, and, if not
:

amended, cured by judgment: 76Ga. 683.
Process amendable as liberally as other pleadings 78 Ga. 792.
This section and section 5109 construed in pari materia: 78 Ga. 792.
Process requiring appearance at next term, but erroneously stating month
thereof, amendable 86 Ga. 203.
County commissioners' records corrected nunc pro tunc: 87 Ga. 283.
Process mistaking plaintiff's name, amendable, before or after judgment
:

:

88 Ga. 245

;

citing 29 Ga. 339

;

68/828, 831.
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§§4048-4052

Justices' courts, officers,

$$4336.4361.

§4048. (207.)

and practice;

Records not

2,

ARTICLE

982

1.

justices of the peace, notaries public, etc.

to be

removed.

No

records or papers of

any court must be removed out of the county, except in cases of invasion whereby the same may be endangered, or unless by order of
the court.
Practice of taking record to another county to be used in evidence, con72 Ga. 479.

demned
$$4336,4360.

:

§4049. (208.) Minutes must be read and signed.

The minutes

of

every court of record must be read each morning by the clerk in open
court, and, on the

adjournment

less

must be signed by the
not signed, are valid, un-

of the court,

judge, judges, or justices thereof; but,

if

repudiated by the court.

Minutes need not be signed by the judge or show where the court met: 20
Ga. 328.

Where there is no clerk. The acts of a court shall
not lack validity for the want of a clerk; and whenever there is no
clerk, or none to be had, or he is incapable of discharging his duty,
and any court performs that duty itself, its action as such is valid.
§4050. (209.)

$4356.

CHAPTER

6'*
-

q(-"3

to'<

JUSTICES

2.

COURTS, THEIR OFFICERS, AND PRACTICE.

ARTICLE

1.

JUSTICES OF THE PEACE, NOTARIES PUBLIC,
Act

1819,
'

$5855.

'

AND THEIR COURTS.

There shall
§4051. (435.) One justice of the peace in each district.
militia
district
of
each
the several
in
of
the
peace
justice
be one
counties of this State, elected by the people of each district in the
manner hereinafter prescribed, who holds his office for four years,
unless sooner removed.

When justice of the peace moves from the district in which he has been
commissioned and selected, he vacates his office: 20 Ga. 746.
$5858.

Com§4052. (436.) Notaries public, their appointment and term.
missioned notaries public, not to exceed one for each militia district,
may be appointed by the judges of the superior courts in their respective circuits, upon recommendation of the grand juries of the
They shall be commissioned by the Governor for
several counties.
the term of four years, and shall be ex officio justices of the peace,
and shall be removable on conviction for malpractice in office.
Conviction of a notary public of malpractice

in office

:

46 Ga. 209.

$

FIRST TITLE.— CHAPTER

983

Justices' courts, officers,

and

2,

ARTICLE

1.

§§4053-4061

practice; justices of the peace, notaries public, etc.

The Governor shall not ^f*^1884 5
issue a commission to any notary public and ex officio justice of the
peace, unless it shall appear from the order of appointment that such
appointment was made at the term of the court next preceding the vacancy, or at some succeeding term after such vacancy has occurred.
§4054. List of notaries public, ex officio justices of the peace. The clerk ^ct|5188i 5
of the superior court of each county shall prepare and keep in his
§4053. Commissions, when

to

be

"

issued.

'

"

office a correct list of all

the notaries public

who are ex

officio

'

justices of

the peace of the county, showing the time of the expiration of the

term of office of each one; and each list shall be accessible to the
grand jury of the county at each term of the court.
No suit shall be brought against any $§4331, 4071.
84055. Suit aqainst justice.
justice for anything done by him in the execution of his office, un-iGa.kw."
til notice in writing shall have been given to him, or left at his usual
place of abode, one calendar month.
Said notice shall clearly and explicitly
§4056. Contents of notice.
state the cause of action which the party has or claims to have

^^

7

j

8

'

against said justice, and no evidence shall be permitted to be given

by the

on the

plaintiff

trial

except such as relates to matters con-

tained in the notice.
§4057.

Within what time suit brought.

menced within

six

months

after the act

The action must be com-|^
committed by the justice.

718

At any time within one calendar month lf^
after such notice, the justice may tender amends to the party complaining, and if the same is not accepted, may plead such tender with
§4058.

Tender by justice.

718

a plea of ''not guilty," or other plea.
Justices are
§4059. (437.) How removed.
the manner prescribed by the Constitution,
for malpractice in office, or for

removed from office in ^j^19^
and also on conviction^4084 5857
any felonious or infamous crime.
'

-

Jus- Aco^ 8206 49
§4060. (3961.) Justices of the peace and constables, where ruled.
tices of the peace and constables shall be so far considered officers of
^J^fei
'

the superior court, as to be subject to be ruled under similar regula- Actsw76,
tions as are provided in relation to any other officer of said court,

and

shall be subject to all the pains

and penalties as are provided,
and other officers of said

in case of a rule absolute against sheriffs

court,

or

when

they, or either of them, shall refuse or neglect to collect

pay over any money which they may have received or collected

in

their official capacity.

Where

justice of the peace liable to be ruled for

money

collected before

judgment: 5 Ga. 384. Section referred to and construed 54 Ga. 622, 623. Rule
and judgment against a justice of the peace for the amount due and twenty
per cent, damages: 61 Ga. 546, '547.
:

§4061. (438.)

Vacancies,

following manner:

how

If there is

Vacancies are filled in the ^J^aw.
a justice of the peace in the district 101,

filled.

:

§§4062-4068

FIRST TITLE.— CHAPTER

Justices' courts, officers,

and practice;

2,

ARTICLE

1.

984

justices of the peace, notaries public, etc.

where the vacancy occurs, he shall appoint some Saturday in a

month and

advertise the

same

at three of the

therein, at least fifteen days before the

most public places

day appointed.

§4062. (439.) Election, hoiv held.
On said day said justice with
two freeholders must hold said election in the same manner that a
regular election for justice of the peace is held, and duly certify the
same to the Governor, who must commission the person elected for

the unexpired term.
Acts

1862-3,

$161.

§4063. (440.) If no justice.
If there is no justice of the peace in
the district where the vacancy occurs, the ordinary of the county

must order an

election in the

same manner, which may be held by
who must hold and certify said

three freeholders of the district,
election in the
$4090.

same manner.

All persons are eligible to the
§4064. (441.) Qualifications, etc..
office of justice of the peace who are entitled, in the county in which
is situated, to vote for the members of the General Aswho have been three months in the district next preceding
election, and who do not labor under any disqualification.

the district

sembly,
the

When any district is without a
to elect.
and an election has been legally ordered to supply the vacancy, and none is bona fide held at the time and place
§4065. (442.)

Failure

justice of the peace,

appointed, it is the duty of the ordinary to appoint one person, resident in the district, such justice to have it certified to the Governor,
who must commission the appointee for the required term.
§4066.

(443.)

Oath.

sioned notaries public

Justices of the peace, including

who

are ex

entering on the duties of their

officio

office,

commis-

justices of the peace, before

besides the oath required for

must take the following oath:

"I do swear that I
will administer justice without respect to persons, and do equal
rights to the poor and to the rich, and that I will faithfully discharge all the duties incumbent on me as a justice of the peace for
the county of
agreeably to the Constitution and laws of this
State, and according to the best of my ability and understanding.
So help me God."
all civil officers,

,

§4067. (444.)

Oaths, before

whom

and subscribed before the ordinary
A

§4068. (446.)

(jobh,i38.

A^' t

^«\n
Cobb,
649.
A
,

p

(i)

1-

1 855 " 6

4*iio

'

69

of the county.

They have a general and

original

•'

cot!b!:i(ii.

25 4
95

Such oaths shall be taken

jurisdiction

1

A ct

Civil jurisdiction.

taken.

I n all civil

damages

cases arising ex contractu,

and

in cases of injuries or

where the principal sum claimed does
not exceed one hundred dollars, and in cases where the debt has
been larger and the balance due is not more than said amount.
to personal property,

'

Creditor cannot bring his claim within jurisdiction by entering credit: 58
Ga. 406, 77.

FIRST TITLE.— CHAPTER

985

Justices' courts, officers,

and

ARTICLE

2,

1.

§

4068

practice; justices of the peace, notaries public, etc.

Cited: 65 Ga. 255.

Has

jurisdiction of all cases, ex contractu andeo; delicto, to $100: 58 Ga. 534.

See notes to section 4101.
Under Constitution of 1868, had jurisdiction of damages to realty, but not
under Constitution of 1877. Cases pending on appeal not affected by change:
69 Ga. 577.
Judgment for $100, interest and attorney's fee, void 69 Ga. 587, 756.
Judgment predicated on note for $95.00 and ten per cent, attorney's fees,
void 87 Ga. 288 see also 73 Ga. 122, 240.
Jurisdiction not afterwards conferred by agreement that judgment be rendered for $100 and interest 73 Ga. 240.
Judgment exceeding $100 for principal and attorney's fees, not validated by
striking excess 73 Ga. 122.
Amount laid in summons fixes jurisdiction verdict for more than $100 does
not oust jurisdiction excess may be written off: 78 Ga. 136.
Doubtful whether lien on realty enforceable by suit in justice court: 73
Ga. 241.
Jurisdiction does not extend to actions for damages for injuries to person
:

;

:

:

:

;

;

76 Ga. 355.
Justices have jurisdiction of breach of warranty in horse-sale

or reputation

:

80 Ga. 150.
received $1,100 and delivered but $1,000, justice
court had jurisdiction of breach of contract of carriage: 94 Ga. 450.
Has no jurisdiction of suit on note when principal and attorney's fees sued
for more than $100, judgment void 75 Ga. 504 95/204.
Although claim for attorney's fees abandoned at trial 95 Ga. 660.
Note for $100 and attorney's fees if sued, justice court has jurisdiction of
attachment for the debt without attorney's fees 95 Ga. 757.
Account balanced at end of each year and balance carried to next year, cannot be divided so as to give jurisdiction 72 Ga. 147.
It is permissible to divide up large debt, to hasten collection in justice
court; whether this can be done to defeat attachment levy, doubtful: 73
Ga. 241.
Justice court has no jurisdiction of claim where two executions aggregating over $100, levied on properly claimed 76 Ga. 769.
Where character of action, though somewhat confused, was substantially
for breach of contract, and justice of peace had jurisdiction 78 Ga. 665.
Justice court has no jurisdiction of damages to steamboat company from
detention of steamer at river-bridge 81 Ga. 47 distinguishing 62 Ga. 345.
:

Where express company

:

;

:

:

:

:

:

:

;

Justice of peace had jurisdiction of suit for $100 on $300 forthcoming

bond

:

81 Ga. 199.

A statutory penalty is not an obligation arising ex contractu, and justice
court has no jurisdiction 84 Ga. 408.
:

$$3885,4799.
Of contests for the mere possession of personal property.
3. Of forcible entries and detainers, or either, with the aid of a$ 4824
jury of twelve men, as prescribed by this Code.
4. Of all other causes when jurisdiction is constitutionally given §4082

2.

-

-

them, in their capacity as courts of justice.
Jurisdiction of, against a bank refusing to pay in specie, under Act of 1842
(Cobb, 100): 12 Ga.531. Justices of the peace's jurisdiction enlarged in Macon

under Act of 1852: 17 Ga. 348. Act of 1855-6, extending jurisdiction to attachments 25 Ga. 151. A claim may be brought within the jurisdiction of,
by payments 30 Ga. 8. Action against an innkeeper to recover value of a
:

:

FIRST TITLE.— CHAPTER

4069-4072

Justices' courts, officers,

and

2,

ARTICLE

986

1.

practice; justices of the peace, notaries public, etc.

When have no jurisdiction over nuisances in a town
lost overcoat: 39 Ga. 105.
or city 40 Ga. 87. Distress warrants may be obtained before, for an amount,
larger than could sue for: 44 Ga. 243. Concurrent with the superior court, of
:

debts less than $100 43 Ga. 360. Creditor cannot write off from the amount
so as to bring it within jurisdiction of justice of the peace, without consent of
debtor: 58 Ga. 406-477. Cannot set aside a judgment or grant a new trial: 54
Ga. 584, 585. May be restrained by writ of prohibition from setting aside
judgment: 54 Ga. 596. Cannot set aside his own judgment and grant new
trial, but may treat his void judgment as nullity
68 Ga. 455 55/410. Cannot
open a case again, after judgment, and render second judgment: 64 Ga. 565.
Where claim is for $50.00, may certiorari a case arising from the suit 51
Ga. 194. Case for damages against a railroad caused by injury from barbedwire fence 62 Ga. 679, 680. Trover can be brought before, for $100, under the
Constitution of 1877 62 Ga. 346 57/218 61/230. Have jurisdiction of torts
as well as contracts, in this case against a railroad for killing stock, to the
amount of $100: 58 Ga. 534.
:

:

;

:

:

M4iio,4068.

;

;

:

may be divided. Debts which in the aggremore than justice's-court jurisdiction, may be divided into liquidated demands, so as to bring them each within such
§4069. (447.) Debts

gate

amount

to

jurisdiction.
Bill-holder may divide bills held against a bank so as to bring his demand
within the jurisdiction: 12 Ga. 531. Section cited and discussed: 60 Ga.
669-672. Right to consolidate suits in, if the court not thereby ousted of jurisdiction 45 Ga. 96 35/82. Creditor cannot place a claim within jurisdiction,
by a cr,edit, without the debtor's consent: 58 Ga. 406.
See general note hereafter, catchword "Creditor."
As to whether priority can be thus obtained over creditor who has actually
attached 69 Ga. 133.
Account divided into four parts due at different times, after all fell due
creditor could bring suit on each separately.
"Liquidated" construed: 76
Ga. 631.
Where large debt divided up and judgment obtained ahead of other creditors, held collusive: 87 Ga. 288.
Where creditor divided up $220 account, debtor failing to object until all
suits appealed to superior court and judgment had in one, presumed to assent.
Too late then in another of said appeals to raise jurisdictional question in
pleading this judgment as former recovery. Besides, such plea in bar admitted the justice of peace's jurisdiction 94 Ga. 549.
:

;

:

:

$$5856,4102,

Their civil jurisdiction ex§4070. (448.) Limits of jurisdiction.
tends over persons resident of their respective districts, and itinerant
persons,

and to persons

of other districts in certain particular cases

provided for in this Code.
§4071. (449.) Justice, when sued.
sue or be sued before the other in his

$4055.

Act mi
Cobb, 644,

A
p

895
49

l

'

§4072. (450.)

p eace

|s

Where

and

if

district.

When

a justice of the

from presiding, and there is no other justice
who is qualified, any justice of the peace
qualified to issue all process and to preside in his
a justice of the peace is sued under such circum-

disqualified

of the county is

justice of the peace may-

justice is disqualified.

°f th e peace in his district

district;

One
own

FIRST TITLE.— CHAPTER

987

Justices' courts, officers,

may

stances, the suit
tice or

and practice

notary
county in

ARTICLE

peace

when the

all cases

§§4073-4079

1.

justices of the peace, notaries public, etc.

Any

be located in any adjoining district.

ex officio justice of the

of their

;

2,

may

any

preside in

jus-

district

justice or notary of such dis-

trict is disqualified.

Where
district

brought

justice of defendant's district disqualified, suit

and defendant appeared,

Where

§4073. (451.)

etc., jurisdiction

there is

waived

Where

no justice.

:

in

another

65 Ga. 254.

there

is

no

justice

of the peace in any district where a defendant resides, or there is one
and he refuses to serve generally or in any particular case, the suit
may be located in any adjoining district.

Magistrate disqualified, or refusing to serve, or term expired, other justice
may preside on appeal to jury 90 Ga. 206.

of district

is

:

When there
§4074. (596.) Justice of the peace may act as coroner.
no coroner in a county, or he is absent from the county when

needed, or will not or cannot take an inquest, any justice of the

peace of the county

may

act as coroner.

may

already com- ^fg1893
menced and are suspended for want of a justice of the peace to preside or competent jury to try such cases, such suits shall be removed
to the adjoining districts, unless the evil is removed within sixty
Suit

§4075. (452.)

days, or

be transferred

upon the fact being made

If suits are

.

to appear to the court

by

'

affidavit

of either party to such suits.

§4076. (453.) Suits

may

be transferred to county-site

.

cause, all such suits cannot be located or prosecuted in

ing district, they

may

be

commenced

or

removed

from any
some adjoin-

If,

to the justice's dis-

which embraces the county-site.

trict

§4077. (454.) Power of justices,

The

etc.

constables of any district where a suit

have the same power as those

officers

justices of the peace

and

thus begun or removed,
have in the proper districts.
is

makers Act isn,
how sued. Suits against
&
Cobb, 640.
and indorsers, and against co-obligors, or joint makers, may be loca- Act 1840,
ted in the district where the principal debtor or one of the co-obligors §$4112,4115,
or joint makers can be sued, and the other parties, who may reside in
a different district from such in the same county, may be joined in
the suit on the same terms such persons residing in different counties
may be sued in the superior courts, but by the process used in justices's courts; and in such cases the constable of the district where
the suit is located may serve such process in any part of the couuty.
84078. (455.)
3
V
'
,

Makers, indorsers,

etc.,'

.

.

§4079. (456.) Residence, where sued.

Persons resident in any por-

is not embraced
any organized justice's district, are subject to suit in the district
whose court-ground is nearest their residence where there is an act-

tion of a county,

whose residence, from any cause,

in

ing justice of the peace.

—
FIRST TITLE.— CHAPTER

§§4080-4082

Justices' courts, officers,

Acts^i88o,
30
'

and practice;

2,

ARTICLE

988

1.

justices of the peace, notaries public, etc.

The ordi§4080. (340 a.) Dockets furnished to justices and notaries.
nai'i es or other tribunal having control of county matters, shall
5

|4082(6)

and durable dockets to
each justice of the peace and notary public ex officio justice of the
peace, in their respective counties.
Said dockets shall not cost more
furnish, at the expense of the county, good

than two dollars each.
2(7)

§4081. (840b.) Dockets and papers, how disposed

'

^436i

of the peace

and notaries public

Said justices

of.

shall return their dockets

when

full,

together with all the papers connected with the cases therein disposed of, and in like manner their old dockets and papers, when
they shall receive new dockets, to the clerk of the superior court,

whose duty it shall be to carefully
and papers in his office.
A

9

Cobb

A

638

U

Cobb

639

«5$4ioi,4io2,
4068.

file

§4082. (457.) Duties, etc., of justices.
authority, and it is their duty

away and keep

Justices of the peace have

...
To

said dockets

some central and convenient place in their respective
which to hold their courts, of which they shall give ample
public notice, and also to keep their offices within said districts;
but in towns or cities which embrace more than one district, they
may hold their courts and keep their offices at some central and convenient place within the limits of said towns or cities.
1.

select

.

districts at

is
$4046.

Must

select central

void

70 Ga. 685.

:

and convenient place, and judgment rendered elsewhere

To fine not more than
hours, any person guilty of
2.

five dollars,

nor imprison more than

a contempt of court,

and

to

pay the

five

fine

to the county treasurer for county purposes.
$45ii.

t

3

i

sgue attachments returnable to their own, and, in certain

cases, to the superior courts of the county.
$4047.

$4047(5).

4

t

issue all process necessary to

maintain their jurisdictions

and enforce their authority under the sanction of law.
5 'Pq administer oaths and take affidavits, except the power is
expressly restricted to some other officer, and to take the acknowledgment or probate of any conveyances required to be recor'ded.
6. To keep a docket of all causes brought before them, in which
must be entered the names of the parties, the returns of the officer,
and the entry of the judgment, specifying its amount and the day of
its

rendition.

Docket ought to furnish evidence of service of a summons: 12 Ga. 425.
Section cited and discussed 64 Ga. 566, 567.
Justice of the peace does not have to sign judgment on his docket. Itemized statement of costs on docket, not essential to validity of judgment: 67
:

Ga. 725.
In claim case, levy dismissed if docket shows no service and no acknowledgment of service proven. Omission to enter service on docket, cured, how:
69 Ga. 191.

^
FIRST TITLE.— CHAPTER

989

2,

ARTICLE

§§4083-4085

2.

Constables.

Unnecessary for service of summons to appear on justice's docket

summons amendable
Entry

of

:

;

entry on

76 Ga. 683.

judgment on original summons, inadmissible to prove same: 84

Ga. 147.
Docket, and not original summons, proper place to enter judgment: 84 Ga.
147.

Injunction and petition in equity not remedy against enforcement of judgof justice court: 86 Ga. 264.

ment not entered on docket

To carefully file away and label all papers appertaining to any$4081
cause, and all fi. fas. and other process returned, after being satis7.

fied,

entered "nulla

bona,''

1

-

or have otherwise discharged their func-

tions.
8.

To attend the superior courts and courts

of ordinary of their

counties, whenever required, with such docket or papers of

$ 4081 -

file.

when lost, in the manner prescribed by law, any$4783
paper appertaining to any suit or other proceeding in their respec9.

To

establish,

-

tive courts.
10.

To answer

from courts of other counties, as
any of the dockets, files or papers

interrogatories

the contents or condition of

to
of

and to attach thereto copies of such, when such interrogatories are propounded and such copies required.
11. To make a list of names of all persons liable to tax on property or poll in their respective districts, and return the same to the$ 8
receiver of tax returns, at his second round to receive tax returns in
their office,

Feb

-

3

^

t
'

^<f~ 2S'

'^

their respective districts in each year.
12.

To perform such other duties

as are or

may

be required by*4047-

law, or which necessarily appertain to their office.

ARTICLE

2.

CONSTABLES.
§4083. (463.) Constables, number, election, etc.
There shall be two Acobb2lis
constables in each militia district of the several counties of this§ 101
-

by the people of each district as in this Code prescribed, who hold their offices for two years unless sooner removed.
§4084. (464.) How removed.
They are subject to be removed from$4059
office on the same grounds and on the same proceedings as clerks of
the superior court are, and on conviction for malpractice in office
State, elected

-

as justices of the peace are.

§4085. (465.) Vacancies.
Vacancies are filled by appointment of
the justices of the peace of the district, in the following contingencies:

Section cited
tion to

fill

:

67 Ga. 727.

vacancy

:

County commissioners cannot order new

65 Ga. 260.

elec-

A
cobbl2oi.

B

^

FIRST TITLE.— CHAPTER

4086-4091

ARTICLE

2,

990

2.

Constables.

1.

give

When, from any cause, there
bond at the regular time.

a failure to elect, qualify, and

is

When there is a death, resignation, or removal of constable.
When from sickness, or other providential cause, the district is
without a constable, there may be an appointment, if an emergency
2.

$4093.

3.

continue until the regular constable enters on the discharge

arises, to

of his duties.
Act|

i889,
8

$4099(2).

may

§4086. Justices
l^ies

When

appoint extra constables.

of the district are absent temporarily

from the

the consta-

district, the like

power may be exercised, or when the constable or constables of the
district are engaged in attendance on the county, city, or superior
manifest injury or delay to the business of the
justices' courts, the justices of the peace shall have power to appoint
one or more constables and discharge the same at discretion: Provided, that the constables appointed hereunder shall be required to
courts, or there

is

same bond required from the regular constables,

give the

cial constables shall

if

said spe-

be appointed to serve for a period longer than

ten days.

When judge of county court appointed plaintiff's agent to execute process,
the appointment and his acts were illegal: 52 Ga. 341-343.
If there are two justices
§4087. (466.) Appointment of constables.
and they cannot agree upon an appointment, the one

of the peace,

who has

served longer as such continuously and immediately pre-

ceding, shall appoint;

if

there are two constables to appoint, each

justice shall appoint one.

§4088. (467.)

When

but one justice,

who may appoint.

If there is

only one justice of the peace, he may make the appointment, but it
shall be in the discretion of the justices, whether one or two, to appoint the second constable or not, if there is one in office, or one or

two

if

there

is

none in

§4089. (468.)

office.

When justice fails

to

appoint.

If the justices of the

have as much as one constable
in their district, for as long as thirty days from the time such a vacancy occurs, the ordinary of the county shall fill the appointment.
peace of any district

$4064.

§4090. (469.)
stables

may

is

fail or refuse to

Qualifications of constable.

The

eligibility for con-

the same as that for justices of the peace, but any persons

be appointed constables to

fill

vacancies or to answer some

emergency, who are at the time residents of the
Constable

made

district.

de facto deputy-sheriff by the sheriff's appointment

:

61 Ga.

272.

Constables cannot be sheriffs or
nor can they be clerks of the superior courts, nor
be constables.

§4091. (470.) Disqualifications.
sheriff's deputies,

can such

officers

Cited

68 Ga. 196.

:

Town marshal may be

a constable

:

70 Ga. 646.

FIRST TITLE.— CHAPTER

991

ARTICLE

2,

2.

§§4092-4098

Constables.

ties of his office,
civil officers,

duly and faithfully perform all the duties
according to
the county of
ability and understanding.
me
God."
help
So
I will

me

my

the best of

$'234 -

before the ordinary of his county, the following oath:

"I swear that
required of

Each constable, before entering on the dumust take and subscribe, beside the oath for all

Oath.

§4092. (471.)

as constable of

De facto officer, and acts
bond 67 Ga. 725.

valid,

,

although he does not take the oath and give

:

§4093. (472.) Constables anointed on emergency.

Constables ap- ^^214.

4086pointed to answer some sudden emergency, as in section 4085, may^
take and subscribe said oath before the justices of the peace appoint-

ing them,

who

shall

the same in the

file

the ordinary.

office of

De facto deputy-sheriff by sheriff's appointment is valid 61 Ga. 272. But the
judge of the county court should not appoint the agent of the party interested: 52 Ga. 343.
:

All constables, except those Act| 818
§4094. (473.) Bonds of constables.
J
thus appointed, must, before entering on the discharge of their du- ^Jj^gfo
ties, give a bond payable to the ordinary of the county, and their Aotsisw-i,
'

two good securities resident in the county, in the$ 4086
sum of five hundred dollars, to be approved by such ordinary, which
shall be by him filed in his office and recorded in a book kept for
successors, with

-

that purpose: Provided, that constables in militia districts outside
of incorporated towns shall give

bond

for the

sum

of

two hundred

dollars.

One instead
untary bond

De
bond

:

of

two

facto officer,
:

sureties' signature to constable's

5 Ga. 569.

On

and acts

the Act of 1818

valid, although

:

bond makes a good

vol-

17 Ga. 625.

he does not take the oath and give

67 Ga. 725.

Ordinary must certify to filing, etc. When such oath
is taken and filed and such bond given, such ordinary shall issue to
such constable a certificate of such facts and make an entry thereof
on his minutes, which certificate shall answer as his commission.
§4095. (474.)

§4096. (475.) Additional surety.
Constables may be compelled to
give additional bonds upon complaint made on oath before the ordi-

nary,

if

after the hearing such ordinary so orders it done,

failure to

do

so, shall

§4097. (476.)

May

be
be

removed by such ordinary.
ruled in justice''s court.
They are

and upon
liable

to^?^

attachment, and penalties in their respective districts, but in
default of any justice of the peace in such district, or if there are
such who refuse to serve, they may be ruled before any justice's
court of an adjoining district, or the superior court.
rule,

Where answer

of a constable to a rule held insufficient:

§4098. (477.)

May

be ruled in superior court.

It

Cobb,

649.

62 Ga. 174.
is

optional with SgJJ^JJg 2

parties to rule constables before the superior court of their respective

'

—
FIRST TITLE.— CHAPTER

4099, 4100

2,

ARTICLE

992

2.

Constables.

counties, in term time, on the

same terms that .justices

of the peace

are ruled.

in

Constable may levy on property in his bailiwick under judgment rendered
another district against one living in another county 70 Ga. 646.
:

^4449.4086,

§ 4099

"cobbles.

1-

Special duties.
It is their duty—
( 478 ^
To attend regularly all terms of the justice's court
_

in their

respective districts.
2.

To attend all terms of the superior courts "of their respective
when summoned by the sheriff for that purpose.
To give receipts for notes or other liquidated demands placed

counties,
3.

in their

hands for collection.

To pay over money promptly as collected to the party entitled
thereto, and in cases of conflicting claims to any money, to report
the same to the next justice's court of the district where they are
4.

amenable, for
$4121.

its

order in the premises.

To execute and return all warrants, summons, executions, and
other process to them directed by lawful authority.
5

Constable's entries, if necessary, may be made nunc pro tunc: 3 Ga. 222.
that constable made the proper entry: 6 Ga. 188. His return
made in his presence by a magistrate at his request is valid 9 Ga. 325. It is
his duty to make entries of service and sign them 9 Ga. 471. Cannot amend
or alter levy after he is out of office: 12 Ga. 261. Constable's return on a
justice-court warrant may be amended after judgment: 17 Ga. 349; 27/299.
One entry of "no personal property" justifies a constable in levying on land:

When presumed

:

:

27 Ga. 341.
6.

To perform such other

duties as are or

by law, or which necessarily appertain
$3776.

If

may

be required of them

to their offices.

§4100. (479.) Persons acting as constable after term of office expires.
any constable exercises the duties of his office after removal from

the district where he was elected or appointed, he

is

subject to a fine

of fifty dollars for every such act, to be recovered before

any

justice

which he resides, by any one suing for the same
one half to the use of such person, the other half to the use of the
county.
of the county in

FIRST TITLE.— CHAPTER

993

Of proceedings in justices' courts

ARTICLE

2,

§4101

3.

time and place of holding justices' courts.

;

ARTICLE

3.

OF PROCEEDINGS IN JUSTICES' COURTS; TIME AND PLACE OF HOLDING
JUSTICES' COURTS.

When term

§4101. (4130.)

may

of justices' courts

Justices

be held.

ct

^

1853 " 4

'

|6

and notaries public who are ex officio justices of the j^jj^jjf;
monthly at fixed times and 4082(1)
places; and when from any reason the business of such courts cannot
be disposed of in one day, such courts may hold from day to day or
to such time as may be agreed upon by the parties, with the consent
of the peace,

-

peace, shall hold their respective courts

of the court, until the business
shall be
Cited

:

is

disposed

from term

to term.

79 Ga. 532.

See notes to section 4108.

But one

All continuances-} £>/«

of.

and place concerned

justice court in each district, so far as time

:

65 Ga. 259.

Legislative enactment contemplated to establish uniformity, applied to act
giving justices of the peace, in Augusta, jurisdiction over whole city: 69

Ga. 180.

This and following sections meant to carry into effect uniformity of pracrequired by the Constitution, section 5859: 70 Ga. 685.

tice, etc.,

Act fixing jurisdiction as to amount and this section do not limit territorial
law giving jurisdiction over whole city: 71

jurisdiction, nor repeal local

Ga. 244.

Judgment rendered out of term, void: 72 Ga. 705.
Continuances must be from term to term 72 Ga. 705.
:

Continuance contrary to law, consent not make valid

May

hold a term for more than a day,

if

72 Ga. 705.

:

time fixed in advance

:

72 Ga. 705.

Augusta cannot hold court nor render judgments
his own district, although local law authorizes. Does not
of parties residing anywhere in city 75 Ga. 88 see also

Justice of the peace in

elsewhere than in
affect jurisdiction

:

;

67 Ga. 482.

Judgment rendered by notary
different

public, ex

officio

from that fixed by justice of the peace,

Judgment on day when court not authorized
Court held out of
ject-matter or person

district, justice of the
:

justice of the peace, at time
is

void

sit,

76 Ga. 741.
:

82 Ga. 23.

Jurisdiction not conferrable by waiver: 82 Ga. 23

May

:

void

89 Ga. 486.
peace had no jurisdiction of subto

;

distinguishing 78 Ga. 54.

hold from day to day until business disposed of, notwithstanding magisdays: 93 Ga. 224.

trate's publication that court will hold fifteen

Justice courts

may

hold from day to day until their business

is

disposed of:

79 Ga. 532.

Trial suspended for settlement,

notice

when

which

case will again be taken up

falls
:

through, parties not entitled to

93 Ga. 224.

Magistrate not called on here to show by answer that court legally in sesday of trial 91 Ga. 234.

sion on

63

:

FIRST TITLE.— CHAPTER

§§4102-4107

2,

ARTICLE

3.

994

Of proceedings in justices' courts; time and place of holding justices' courts.

A Ct

889

§4102. Places for holding court in

'

p ii6
55

t ar y

'

^4082u>
*

..

i

*

*£»

officio

cities.

All. justice courts

and no-

justice of the peace courts for militia districts

whole or in part within the corporate limits of any of
the cities of this State, having by the United States census a population of over five thousand inhabitants, shall have jurisdiction as
fixed by the Constitution in and over said district and in and over
said city, and shall hold their courts monthly at fixed times and

embraced

;

fccp**
'

Public ex

<

in

some convenient place within said district or city, said
time and place to be fixed as now provided by law. Said justices and
notaries public ex officio justices of the peace may hold their courts

places at

at the

same or at

may

as they

different times or at the

Constitutional: 95 Ga. 178.

§4103. (4131.)

$4109.

same

or different places,

desire.

Court,

See notes to section 4101.

when

held.

The

justice's court shall be held

at a place in each militia district as. nearly central as convenience
will admit.

Cited
$
4082

9

101
'

('i)

:

70 Ga. 686.

If any
§4104. (458.) Places of holding justices' courts, how changed.
an inaccessible or inconvenient portion of

justice's court is held at

any

district, or

such a place

of such district

may

is

hereafter selected, the qualified voters

petition such justice to change the place to

some other place, naming it, and if he refuses to change, they may
apply to the ordinary; and if said ordinary is satisfied that the place
where such court is held works an inconvenience to a majority of
the citizens of such district, he shall change the place, to take effect
after the expiration of thirty days, have it entered on his minutes,
and published in the district.
Cited
Act 1877 '
88
S 4101
-

:

70 Ga. 686.

§4105. (459.)

How

often changed.

When

a place for holding such

is once fixed, it cannot be changed except in the manner stated,
and then but once during the four years official term: Provided, that
the place for holding such courts in the town and city district in
this State may be changed as often as may be necessary, under such
terms and conditions as the ordinary of the county may direct.
§4106. (460.) Time and place may be changed. When a new justice
of the peace is qualified, and he desires to change the place of holding such courts, he may do so by giving public notice of the fact,
stating the place to which changed, and the first court to be thus
held, which change shall not go into effect short of sixty days from

court

the time of advertising.
Cited
$$881,888.

:

70 Ga. 686.

§4107. (461.) Time and place not disturbed by adoption of this Code.
The places now established for holding justices' courts are not dis-

FIRST TITLE.— CHAPTER

995

2,

ARTICLE

4.

§§4108-4110

Of jurisdiction of justices' courts.

turbed by the enactment of this Code, and the militia districts nowestablished by law remain the same, but they may be altered and
new districts formed by the ordinary of each county as hereinafter
prescribed.
Cited

:

70 Ga. 686.

All judgments of such jus-Sfjjf** 1 *'

§4108. (462.) Judgments, when void.

tices rendered in any civil cause, anywhere else than at the place for
holding their courts lawfully appointed, are void.

See 67 Ga. 482.

Judgment rendered at house of justice of peace, instead of regular courtroom, void: 66 Ga. 595.

Judgment void

if

not rendered at usual place and time: 70 Ga. 685.

Justice of the peace in Augusta cannot hold court nor render judgments
elsewhere than own district, although local law authorizes: 75 Ga. 881 see
;

also 67 Ga. 482.

Judgment "rendered"

at regular time

and place, good, although written and

signed at another: 92 Ga. 378.

Proper practice is for him not only to render, but write out his judgment at
court-ground, before adjournment of court: 81 Ga. 199.

84109.
O

Act 891,
The county
J authorities p. M
2do.
authorized, upon the recom-^^P- 106

Court-house vfor militia districts.

having charge of the county revenues are
mendation of the grand jury, to erect, at a cost not exceeding one
hundred dollars each, a suitable court-house in each militia district
in the counties of this State, and may levy a tax for that purpose,
and select the place for said court-house. After said court-house
has been erected, the court-grounds shall not be removed without
the consent of the said county authorities.

ARTICLE

-

s^J}/

4.

OF JURISDICTION OF JUSTICES' COURTS.
§4110. (4133.) Suits on several notes ^for same debt.
The Jjustices' Actisn.
Cobb. 639.
courts shall have Jjurisdiction of all suits brought
on two or more Act1819
&
Cobb, 649.
promissory notes, or other evidences of debt, not exceeding one hun-^ 1 ** 12
-

'

dred dollars principal each, although given between the same parties for one and the same debt or consideration.
Consolidated, cases

may

be, in justice court,

when

:

65 Ga. 257.

See gen-

eral note after section 4338.

Rent claims

for

two consecutive years need not be consolidated in one dis739.
Superior court held otherwise before Act of 1842:

warrant: 65 Ga.
72 Ga. 147.
tress

"Where large debt divided up, and judgment obtained ahead of other credjudgment was, under facts, collusive 87 Ga. 288,

itors,

:

Acts_i855-6,

p.m.

1857,
$4069.

FIRST TITLE.— CHAPTER

§§4111-4116

Commencement
11

^fobb ^*.
$$1824, 4070.

2,

ARTICLE

996

5.

of suits, service, etc.

Ten days
§4111- (4134.) Ten days residence gives jurisdiction.
residence of a party within a militia district shall be sufficient to
give the justice's court of such district jurisdiction of suits against

him.
Facts here did not show change of domicile or residence
$J4078,5872.

§4112. (4135.) Co-obligors sued in either
note, bill,

:

91 Ga. 30.

district.

When

a bond,

open account, or other evidence of debt shall be against

several persons residing in different counties or districts, the plaintiff

shall have his option to bring suit

on such demand in either

of such counties or districts.

In all cases in
§4113. (4136.) If justice of the peace is a party.
is a party, the suit may be brought in

$4072.

which a justice of the peace

the justice's court nearest to the residence of the defendant in the
county, or in the district where the defendant resides, at the option
of the plaintiff.
$4073.

When

§4114. (4137.)

adjoining district has jurisdiction.

cases the justice of the peace in the adjoining district

In such

may issue sum-

mons, and proceed against the defendant in the same manner as if
the defendant were a resident of such adjoining district.
$$4078,5872,
The
§4115. (4138.) Suit against'maker and indorser, where brought.
maker and indorser of a promissory note, or other evidence of debt,
not exceeding one hundred dollars principal, may be sued in the district of the maker's residence, and the indorser may be served with
process in the

same manner

as that prescribed in the case of joint

contractors.

ARTICLE
COMMENCEMENT OF
n

A
cobD

A
CobD
Acts

639
4

65i

1868,

pp.131,
1880-1
$4973.'

5.

SUITS, SERVICE, ETC.

All suits before justices of
§4116. (4139.) Suits, how commenced.
peace and notaries public who are ex officio justices of the peace,

^ ne

8 hall

be

66 s ig ne(i

commenced by written summons, which
•>

by the

shall be issued

and

justice of the peace or notary public of the district in

and shall be directed to any lawful constable of the county in which the suit is commenced, commanding
the defendant to appear at the time and place of trial, which time
and place shall be specified in said summons, and such justice of
the peace or notary public shall attach a copy of the note, account
or cause of action sued on, to said summons at the time the same is
which the

suit is brought,

issued.

Where there was no summons and the judgment was void: 54 Ga. 496.
Where judgment nineteen days from date of summons for over $50.00 was
void 58 Ga. 282. Summons may be amended by appending a copy of the note
or account sued on 58 Ga. 138 61/388. Where the summons did not show
:

;

;

FIRST TITLE.— CHAPTER
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Commencement of

2,

ARTICLE

§§4117, 4118

5.

suits, service, etc.

Sumbut the evidence did, prevents the proceedings being void 61 Ga. 133.
mons legal, although loosely drawn 62 Ga. 679.
Summons here requiring agent of railroad company, the defendant, to be
and appear, etc., held good suit against railroad company: 66 Ga. 86.
Summons, omitting county amended 67 Ga. 512.
Pleading not required, and amendment unnecessary, though summons does
:

:

:

not state the facts creating liability 70 Ga. 592.
There is no pleading, save summons to which copy of account, etc., is attached 71 Ga. 515.
Summons essential, and want of it cannot be waived. Judgment against
defendant and security on bond dissolving garnishment, set aside, where no
summons on which to base it 72 Ga. 135.
Since Act of 1880, cause of action sued on and attached cannot be totally
changed 73 Ga. 98.
No pleading necessary except summons in 1880: 73 Ga. 90.
Where suit was for damages to personalty, and verdict on appeal was for
$95.00, failure of summons to specify amount claimed, not material, no plea
to jurisdiction having been filed 73 Ga. 90.
:

:

:

:

:

Upon

original promise to see debt paid, justice-court suit against promisor

as guarantor did not put promise within statute of frauds, there being no
pleadings in justice court 73 Ga. 739.
Distinctions as to forms of actions observed in superior court do not obtain
in justice courts
all the pleading necessary is a summons, to which is attached, at time of issuing it, copy of cause of action 74 Ga. 293.
Plea of set-off met by proper proof without further pleadings 74 Ga. 366.
Summons looked to, not only for character, but also for amount of claim:
75 Ga. 570.
Certain irregularities in summons amendable, and, if not amended, cured
:

;

:

:

by judgment 76 Ga. 683.
Appeal operates as waiver of irregularities and defects
:

in

summons

:

84 Ga.

751.

commencement of suit.
The date of the Acts
issuing of the summons shall be considered the commencement of $ 4973

What

§4117. (4140.)

1868,

is

-

the action.
§4118. (4141.)

Summons, how dated and

served

All

summonses

shall bear date fifteen days before the time of the trial of the cause,

and

shall be served

of the

same

upon the defendant either by giving him a copy
by leaving such copy at his usual and most

in person, or

notorious place of abode, at least ten days before the trial.

Presumed

made proper entry

of service, and when too late to contest
and notified of pendency of suit: 53 Ga. 134. Where
return not dated by proper officer, presumed in proper time 56 Ga. 282. No
valid judgment for over $50.00 where rendered less than twenty days
from date of summons and pleading and not objecting, did not cure this defect 59 Ga. 532, 603 56/282 65/557.
As to service by leaving notice or summons at store, and where summons dated less than fifteen days from the trial:
it

officer

after defendant present

:

s

:

60 Ga. 628, 629

;

;

;

61/463.

Continuance to perfect service, illegal 79 Ga. 532. "Process" includes justice-court summons, in Act of October 17th, 1885. As to service of process too
late being good service for next term 90 Ga. 808 distinguishing 79 Ga. 532.
:

:

;

Acts

1868,

i880-i',p.53.

/f;

FIRST TITLE.— CHAPTER

§§ 4119-4122

Commencement

Judgment was

void,

ARTICLE

2,

998

5.

of suits, service, etc.

where summons required appearance in less time than
judgment rendered at subse-

statute prescribed, though case continued and

quent term
1

"^cobb

Acts

^

i860,

p. it
1869. p-i43.

:

70 Ga. 791.

The summons
§4119. (4142.) Summons, by whom served.
served by the constable of the district in which the suit

may
is

<>

.

mencec^ or

if

there be no such constable, or

interested in the case, such

and

ble of the county;

it

summons may be

if

be

com-

he be a party to or

served by any consta-

any constable of the
execute and return any process issued

shall be lawful for

several counties of this State to

by a justice of the peace or notary public of said counties, but he
shall return the said process to a justice of the peace residing in the

militia district where the defendant or defendants resided at the

time of issuing said process.
Service by constable personally or left at usual and notorious place of abode
summons or warrant: 9 Ga. 471. Proof of service may be made by docket of justice of the
peace or summons, or if lost and not found, by parol evidence: 12 Ga. 425;
Section referred to and construed 62 Ga. 236. Justice may make entry
14/36.
of defendant, constable signing his written entry on such

:

for constable

Cited

where he

acts

merely as scribe

:

9 Ga. 325.

68 Ga. 196.

:

Unnecessary for service of summons to appear on justice's docket.
on summons amendable: 76 Ga. 683.-

Entry

of service

^liTiii?'

§4120.

(4142 a.

In case of co-obligors. In case where suit

)

is

brought

against joint obligors or joint promisors, or other joint debtors, and

where the justice of the peace is a party, and in cases where
no justice in the district of the defendant's residence in all
these and like cases, the constable of the district in which suit is
brought may serve all processes on all the parties, and do all other
legal acts required of him in the progress of such suit, in any disin cases

there

—

is

trict of the county.
Acts

1880-1,

^4099(5),

4H5.

§4121. (4142 b.)

Where defendants

reside in different counties.

In

suits in the justices' courts of this State against joint obligors, joint

contractors, copartners, joint trespassers, makers and indorsers of

promissory notes, drawers, acceptors and indorsers of foreign and
inland bills of exchange, or other like instruments, if any of the
defendants reside out of the county, the justice of the peace shall
issue a second original and copy for such other county or counties,
and forward the same to any constable of the county where such defendant may reside, who shall serve the copy and return the second
original with his entry thereon to the justice of the peace before
whom the suit is brought.
svio82(7).

§4122.

ing the

(4143.)

summons

Summons must

be filed

and

kept.

The

officer serv-

shall return the original, with his entry of service

thereon, to the justice of the peace before whose court the suit

is

pending, and the justice shall file and preserve the said original
summons with the other papers appertaining to his office.

FIRST TITLE.— CHAPTER

999

2,

ARTICLE

6.

§§4123-4127

Pleas and defenses.

Presumed

justice will preserve verdict,

though written on separate paper:

84 Ga. 117.

§4123. (4144.) Proceedings

to be

The proceedings of th© ^w^efe.
and each jus- ^|^9 4101,
and legible book of entry of all

uniform.

justices' courts shall be uniform throughout the State,

peace shall keep a fair
proceedings had before him for the recovery of debts.

tice of the
civil

'

See notes on local laws giving jurisdiction to certain city justice-courts
over whole city, sections 4101 and 4102.

The justices' courts shall §4604.
have power and authority to hold to bail and to enforce the liability
of bail, under the same rules and regulations as those which prevail
on that subject in the superior courts; and when a bail process is
placed in the hands of a constable against one who is moving about
from one district to another, such constable may follow such itinerant defendant, and serve the process in any district in the county.
§4124. (4145.) Bail in justices' courts.

§4125. (4146.) Parties

court

may

may

settle

cases.

Any

case in the justice's

of the costs

which have accrued up to the time of such settlement.

Whenever any claim ^^b^o

§4126. (4147. ) Justice must receipt for claims.
is

^^^

be settled at any time by the parties, upon the payment

given to a justice of the peace or constable for collection, such$4099(3)

and when the
pay the same to

or constable shall give a receipt therefor,

justice

money

-

is

collected, such justice or constable shall

the plaintiff, his agent, or attorney, unless there be conflicting

claims for the money, in which case the question shall be decided at
the first court, unless a continuance be had according to law.
Having in hand note for suit and collection, should not dismiss case because plaintiff did not appear 66 Ga. 228.
:

ARTICLE

6.

PLEAS AND DEFENSES.
§4127. (4148.) Defendant

may plead

as in superior court.

The

de-

may

appear at the time and place specified in the summons
served upon him, and plead any matter of defense to the action,
which would be allowed to suits in the superior courts.
fendant

No

under oath was required to be filed in justice court: 59
But see pleas to the jurisdiction 17 Ga. 573 61/210, 208.

issuable defense

Ga. 774.

:

;

Pleadings and amendments not required as in court of record

:

Plea of set-off met by proper proof without further pleadings

:

70 Ga. 592.
74 Ga. 366.

Unconditional contract in writing not defended at first term, justice court,
and judgment appealed to jury, defense not then allowed: 85 Ga. 619.

^o!^!'
4139.

:

FIRST TITLE.— CHAPTER

§§4128-4180

ARTICLE

2,

1000

7.

Evidence.
1

^Cobb

^
4

1

$

5066 5092
4134' 413ft'

All dilatory
§4128. (4149.) Dilatory pleas, and non est factum.
'P^ eas mus t De filed in the first instance, unless the failure to do so
^s

shown to be the result of unavoidable cause; and all dilatoryand pleas of non est factum, must be verified by the affidavit of

pleas,

the defendant at the time of filing the same.

Non

est

factum not allowed, here, at second term of appeal

Plea of non

est

factum must be filed

term

at first

:

:

79 Ga. 761

75 Ga. 504.

see also 91 Ga.

;

175.

on acceptance signed C. D., summons
name and style of" C. D., acceptance admissible, unless sworn plea of non est factum filed in due time. Nor
was it essential to show that A. B. did business under name and style of C. D.
In justice court, suit

vs.

A.

B.,

issuing to A. B., "doing business under the

94 Ga. 408.

ARTICLE

7.

EVIDENCE.
Act

1811,

$5i62.

'

In

§4129. (4150.) Best evidence required.

all cases in

the justices'

courts of this State, the best evidence the nature of the case will

admit of shall be required.
Act

mi,

A ct

1827,

When

§4130. (4151.) Accounts, how proved.

an open account

in a justice court, such

suit is

account

may

brought upon
be proved by

when so proved, shall be
proved in open court; nevertheless, if the
1882-3, p. 58 defendant will file his affidavit denying the justice and fairness of
any part of such account, the court shall not give
\ the whole or
L Vl.^C
judgment in favor of the plaintiff for that part of the account so
denied and controverted, unless supported by other proof. In all
cases when such affidavit to prove the account is made, there shall
be personal service upon the defendant before judgment is given for
the plaintiff under the provisions of this section. In all cases where
a counter-affidavit is filed by the defendant, and the plaintiff is not
present, it shall be the duty of the justice of the peace to continue
such case until the next term of said court. Nothing in this section
contained shall apply to suits against administrators and executors
on contracts of their deceased testators and intestates.
Act

1842,

Acts

1857,

the written affidavit of the plaintiff, and
received in evidence as

if

l

(i

Where

party could not prove claim for over $30.00 by his own oath under
13 Ga. 216.
Where account reduced by payments to justice's
jurisdiction could be proved by party's own oath 30 Ga. 8. When party proving accounts by own oath, testifying orally, could be cross-examined by other
side 30 Ga. 328.

Act of 1842:

:

:

Plaintiff's affidavit conclusive before jury,

affidavit filed

Ga. 648.

;

unsworn

plea, or

on

trial of appeal,

sworn plea not

unless counter94

in writing, insufficient:

;

FIRST TITLE.— CHAPTER

1001

may

Witness

ARTICLE

8.

§§4131-4135

and judgment.

Trial

§4131. (4152.)

2,

Either one of the jus- $$ 5260

be subpoenaed.

'

4164

-

pending may issue
a subpoena, directed to any witness whose testimony may be desired
by either party in any. case, which subpoena shall be served on the
witness three days before the day of the trial.
tices of the

peace of the district in which a suit

is

^M^g

Testimony may be taken by interrogatories. Testibe taken and brought into court by interrogatories and ^<^i853-4,
commission in any case pending in the justice's court, under the l 8^; p 47>
§4132. (4153.)

mony may

-

same

rules

and regulations which prevail on that subject in the supe-

with the
justice of the peace instead of the clerk, and the notice required shall
be five days instead of ten, after the expiration of which the justice
shall issue a commission, which shall be executed as provided for in
the superior courts.
rior court, except that the interrogatories shall be filed

ARTICLE

8.

TRIAL AND JUDGMENT.
§4133. (4154.)

Cases,

when

All cases before a justice of the§5077.

tried.

peace stand for trial at the time and place designated in the sum-

mons, and shall be then and there

tried, unless

continued according

to law.
Cases

may be

consolidated,

when

:

65 Ga. 257.

See general note after section

4338.

Trial suspended for settlement

which

when

falls

through, parties not entitled to

case will again be taken up 93 Ga. 224.
Case stands for trial at time fixed in summons formerly continuance to
perfect service, illegal 79 Ga. 532.

notice

:

;

:

Where case was
ing that

was

tried on

day other than regular court day, docket not show-

legally reached, parol evidence admissible

89 Ga. 486.
"Process" includes justice-court summons, in Act of October 17th, 1885, as
to service of process too late being good service for next term 90 Ga. 808
distinguishing 79 Ga. 532.
it

:

:

Whenever the defendant in the jus- Actsi882-3,
im;h
tices' courts on an unconditional contract in writing
° makes defense, p. in.
he shall make such defense at the first term.
$ ?flF' 4128
•Hoy.
§4134. Defense at

first

term

.

7

'

Not necessarily in writing then 95 Ga. 714 94/669.
Such defense not made at first term and appeal taken to jury, defense not
;

:

then allowed

:

85 Ga. 619

Marking name

;

see also 91 Ga. 174.

sufficient,

other defenses

made

later by

amendment:

95 Ga.

714.

See section 4139.

When

such defense is thus made, the cause ^ctf3 2888,
shall stand for trial at the next term (subject, however, to contin- #1127,4128
uance as provided by law): Provided, that said cause may be tried
§4135. Trial term.

;

FIRST TITLE.— CHAPTER

§§4136-4138

2,

ARTICLE

1002

9.

Appeals and juries.

when

at the term

said plea

is filed, if

the plaintiff or his attorney

is

present consenting thereto.

^fssf

58 '

§4136. (4155.)

Continuances.

If either

party

is

not ready for

trial

and place designated in the summons, the justice or
commissioned notary public may continue the case upon a sufficient
legal showing.
But neither party shall be entitled to more than
one continuance, unless it be from providential cause.
at the time

Where
days

:

jurisdiction not taken

away by continuing a case

for

more than ten

61 Ga. 463.

§4137. (4156.) Justice

give judgment.

to

When

cases are tried, the

judgment therein according to the
law and the facts of each case, and such judgment shall be enforced
by execution unless prevented by appeal or other lawful means.

justices of the peace shall render

Where execution presumed

judgment, and not valid so as to admit
If judgment is void it cannot
justice's court, but can be treated as a nullity 54 Ga. 584-595
to follow

of levy on property of deceased

be set aside

in

:

57 Ga. 159, 160.

:

55/410; 68/455.

Justice

may be

ment: 54 Ga.

restrained by writ of prohibition from setting aside judg-

596.

Justice being without power to grant new trial, refusal to set aside, under
of parties, verdict in his court, properly affirmed on certiorari : 78

agreement

Ga. 322.
Justice should not only render, but write out, judgment at court-ground
before adjourning: 81 Ga. 199; but see 92 Ga. 378.
Docket, and not original summons, proper place to enter judgment: 84 Ga.
147.

Judgment on day when court not authorized to sit, null: 89
Where ambiguity in justice-court judgment was solved by

Ga. 486.
the execution:

94 Ga. 460.

ARTICLE

9.

APPEALS AND JURIES.
Either party being
§4138. (4157.) Appeals, when and how entered.
with the judgment of the justice of the peace or notary

^3obb689

A

808

ri3i
P
^445'5

'

'

8'

dissatisfied

judgment, provided the amount
claimed in said suit is over fifty dollars, may, as a matter of right,
enter an appeal from said judgment, within four days (exclusive of
Sundays) after the rendition of such judgment, under the same rules,
regulations, restrictions, and liabilities as are provided on the sub1

>U °1 1C

>

an d upon

all confessions of

ject of appeals.
"I stand security on the appeal in the above case," case being stated, and
of party signed thereto, is sufficient when entered on the minutes of the
justice court: 30 Ga. 328.
Where amount involved is over $50.00, appeal and
not certiorari is the remedy 46 Ga. 41 58/78, 77. Same rule as to appeals in

name

:

;

FIRST TITLE.— CHAPTER

1003

ARTICLE

2,

§§4139, 4140

9.

Appeals and juries.

a claim case 50 Ga. 601 54/663. Nor is this changed by the Constitution of
1877: 61 Ga. 74. When on appeal from executions in favor of laborers' liens,
justice could not order execution to proceed for the costs: 51 Ga. 270. Because papers not forwarded and filed in clerk's office seven days before next
term, is no ground for dismissing the appeal: 59 Ga. 103. Appeal not trans;

:

mitted to superior court until first day of term, not dismissed: 59 Ga. 598.
Parties may appeal by consent from justice court to superior court, where
amount involved is sufficient for appeal 61 Ga. 208.
See notes to sections 4140 and 4453.
Section 4140 unchanged by the Act of 1878 70 Ga. 523.
Can justice nonsuit on appeal? 71 Ga. 515.
Appeal to jury in justice court by one party takes precedence of appeal to
superior court afterwards entered by other: 72 Ga. 252.
Where amount of suit under $50.00 and questions of fact and law involved,
certiorari will not lie until jury has passed on case 80 Ga. 730.
"Amount claimed" means total amount of principal and interest together:
83 Ga. 773 see also 62 Ga. 608 68/831 64/684.
Appeal operates as waiver of irregularities and defects in summons 84 Ga.
:

:

:

;

;

;

:

751.

Judgment

of justice court

fact involved,

upon debt exceeding

may be reviewed by

certiorari

$50.00,

where no issue

of

86 Ga. 582.

:

Appeal not lie except where issue for jury appeal to superior court and to
jury in justice court considered 92 Ga. 318.
Appeal and not certiorari the remedy where there are issues of fact sought
;

:

to be reviewed

:

70 Ga. 723

Certiorari is the

;

78/708

;

94/425.

remedy where case controlled by question

the only question involved 53 Ga. 570.
Right of appeal presupposes issue for jury
Where, conceding all the facts, question

of law,

which

is
°

:

72 Ga. 184

see also 79 Ga. 680

69 Ga. 745.

:

is,

was the judgment erroneous,

86/582 46/41 69/841 63/405.
In suit for amount over $50.00, appeal from confession of judgment before
justice may be taken to jury either in justice's court or superior court 94

certiorari lies

:

;

;

;

;

;

:

Ga. 450.

Whether nonsuit proper
remedy 88 Ga. 284.

is

purely question of law, and certiorari available as

:

Right of appeal depends upon amount claimed in pleadings, not reductions
made at trial 93 Ga. 233 see also 73 Ga. 112.
Amount involved under $50.00, questions of fact involved, remedy in first
:

instance

is

;

appeal to jury in justice court: 84 Ga. 264

;

85/515

;

88/12; 87/148;

95/799.

§4139. Pleas must be in writing, when.

It shall be the

duty of the

Acts

1884-5,

defendant, in cases appealed from the justice's court to the superior $§4127, 4134.
court, to reduce his defenses to writing before the case proceeds to
trial in

the superior court: Provided, he relies upon

defense than the general issue.

any other plea or
Nothing contained in this section

shall be construed to abridge his right to

amend

his pleadings as in

other cases.
See notes to section 4134.

In any civil case in a Acts 1878-9,
8 'P- 95
justice's court, either party dissatisfied with the judgment of the
Jg^
justice may, as of right, enter an appeal to a jury in said court, un§4140.

1

(4157 a.) Appeals in justices courts.

-

FIRST TITLE.— CHAPTER

§4141

ARTICLE

2,

1004

0.

Appeals and juries.

now

der the same rules as

regulate appeals to the superior court:

may

Provided, that by consent of parties, such a case

be passed to

the appeal, before judgment of the justice, without giving

bond

for

the eventual condemnation-money.
Construed

70 Ga. 526.

:

Certiorari will not lie to

and dismissed 65 Ga. 556.
Appeal to jury and not

See notes to section 4138.
of magistrate after case appealed to jury

judgment

:

Ga. 723

certiorari is the

remedy

to review issues of fact: 70

94/425 78/708.
Certiorari is the remedy where case controlled by question of law, which
the only question involved: 53 Ga. 570.
Right of appeal presupposes issue for jury 69 Ga. 745.
;

;

is

:

Where, conceding

the facts, question is, was the judgment erroneous,
certiorari lies 72 Ga. 184 see also 79 Ga. 680 86/582, 202 46/41 63/405.
Appeal lies from justice court in all cases where no issues of fact, either
before or after jury trial but not after appeal has failed, for grounds existing
before: 69 Ga. 841.
Appeal to jury in justice court lies in all cases, though debt exceed $50.00:
70 Ga. 726.
Lies in all cases within jurisdiction of the court: 76 Ga. 92.
Appeal to jury in justice court by one party, takes precedence of appeal to
superior court, afterwards entered by the other: 72 Ga. 252.
Right of appeal to jury exists in all civil cases, whether judgment rendered
upon questions of law or fact 76 Ga. 697.
Appeal from judgment within jurisdiction, not dismissed because true
:

all

;

;

;

;

;

•

:

amount beyond:

77 Ga. 159.
Unconditional contract in writing not defended at first term, justice court,
and judgment appealed to jury, defense not then allowed 85 Ga. 619.
Appeal not dismissed for absence of appellants: 77 Ga. 497, 649.
Issues of fact involved, certiorari prior to appeal to jury in justice of peace
court, premature: 78 Ga. 708.
On appeal trials in justice court, magistrate has no power to nonsuit he
may, in denying motion, give his reason therefor, though jury overhear: 79
Ga. 553.
Not error to allow note sued on to be read in evidence to jury pending
argument: 87 Ga. 481.
Appeal from justice's decision that evidence insufficient to sustain action,
and dismissing case 95 Ga. 504.
Amount in justice court less than $50.00, appeal to jury, not certiorari, remedy 84 Ga. 264.
Claim under $50.00, certiorari not lie, until after appeal to jury, where questions of both law and fact involved 85 Ga. 515 88/12 95/799 87/148.
Judgment of justice court for $50.00, facts only involved, appeal to jury, not
certiorari, proper remedy
86 Ga. 202 see also 86 Ga. 582.
Where jury announced agreement impossible unless a certain cash-book
(not in evidence) was before them, and request was declined, verdict not
vitiated 87 Ga. 293.
From default judgment against garnishee for failure to respond to notice
to produce, appeal lies to justice-court jury 88 Ga. 295.
:

;

:

:

:

:

;

;

;

;

«

:

:

A
p

1882 " 3 '
^r,

§4141. Appeals, when allowed.

In

all

cases in a justice's court

where an appeal can be entered to a jury in the superior court, it
shall be lawful for such appeal to be entered to a jury in either the

.

FIRST TITLE.— CHAPTER

1005

2,

ARTICLE

9.

§§ 4142, 4143

Appeals and juries.

any case appealed to a jury in
one court shall not be appealed to a jury in the other court.

justice court or the superior court;

(4157 b.)

§4142.

claimed exceeds

Appeals

to

fifty dollars,

the

superior court.

Where the sum

the law of appeals from the justice

court to the superior court shall be the same as contained in this
Code: Provided, that in any case referred to in this and the preceding
section, appeals in

tions as

may

take place under such regula-

now

may

law as

forma pauperis

exist for appeals in forma pauperis, and subject to such
be passed concerning proceedings in forma pauperis

Jury taken from traverse panel

:

65 Ga. 678.

This does not qualify section 4140 so as to prevent appeal in justice court
where amount exceeds $50.00: 70 Ga. 523.

Appeal to jury in justice court by one party takes precedence of appeal to
superior court afterwards entered by the other 72 Ga. 252.
:

Not appealable to superior court, where summons showed claim
75 Ga. 570.
$50.00, though affidavit for bail showed $36.00 more

of only

:

§4143. (4157 c.) Juries, how drawn.

All appeals shall be tried be- Acts 1878-9,

fore the justice of the peace or notary public,

jurors drawn,
shall,

and

impaneled as follows:

once in every two years,

make out

The
a

or both,

and five'^ 3

justice in each district

list of all

persons liable

who may reside in their
respective districts, and shall write their names on separate pieces
of paper and deposit them in a box marked "number one."
If the
to serve as jurors in the superior court,

list is in

the discretion of the justice of the peace or notary public,

as the case

may

be, too small,

then the justice of the peace, notary

and one of the jury commissioners, and if no notary, then the
justice of the peace and two of the jury commissioners of the county
may select from the list of the taxpayers of the district such number
of the most upright and intelligent men as they may see fit and
proper, to add to said list of jurors: Provided, however, that the list,
when so increased, shall not exceed one-fourth of the voting population of the district.
Said justices, or one of them, in public, on a
court day, in conjunction with a constable, shall, if any appeal is
pending or notice thereof given, draw, after shaking the box well,
nine names therefrom, which names, after being recorded in a book,
shall be deposited in a box marked "number two."
After all the
names are drawn from box "number one," then the drawing shall
commence from box "number two," and so on alternately. The
jurors so drawn shall be summoned by the constable of the district,
or other lawful officer, at least five days before the court at which
are called upon to serve; and if there should be a deficiency of jurors
at the trial from cause or absence, the constable, by direction of
the court, shall complete the jury by talesmen to nine, from whom
the plaintiff and defendant shall have two strikes each.
public,

64

FIRST TITLE.— CHAPTER

§§4144-4148

2,

ARTICLE

1006

9.

Appeals and juries.

Justice of the peace's remark, in jury's hearing, in ruling on admissibility
if true, not require new trial
75 Ga. 710.

of evidence, as to its effect,

:

Objection that jurors' names not on list furnished by commissioners, too
late in certiorari where not made at justice-court trial 76 Ga. 15.
:

Justice
tainty

:

may

send jury back to correct verdict by giving

it

proper cer-

89 Ga. 487.

Justice of peace cannot testify before jury, in case being tried before

him

:

89 Ga, 487.
Certiorari not sustained because tales juror not

box

it

A ct

"

878 9
'

i54

P

:

on

jury-list,

nor

in jury-

65 Ga. 263.

Justice of peace should not charge the jury: 73 Ga. 594.
Justice-court jury, on returning verdict, may correct mistake in writing
out before dispersing: 83 Ga. 403.

The following oath shall beadshall well and truly try the
causes depending between the parties at variance, and true verdict
give according to equity and the opinion you entertain of the evidence produced to you, to the best of your skill and knowledge, with§4144. (4157 d.)

Oath of jury.

ministered, to the jury, to wit:

"You

out favor or affection to either of the parties, provided the case or
cases submitted shall not be withdrawn from your consideration.
So help you God."
A Ct
p

878 " 9 '
i54

(4157 e.) Jury drawn in vacation, when. In all cases where
the justice of the peace, at the regular term of the court, shall from
§4145.

any cause

fail to draw a jury, it shall be lawful for said justice, in
conjunction with the constable or any two freeholders at any time,
to draw a jury who shall serve on being summoned as aforesaid.

A
p

878 " 9

t

'

i54

Said justices of
§4146. (4157 f.) Defaulting jurors, how dealt with.
the peace shall have power to impose fines and issue executions

who refuse to obey the summons without
Said fine shall not exceed five dollars, and
shall be collected by the constable, unless the absentee by next court
files his excuse under oath, or makes it in open court, to be passed
upon in either case by the justice of the peace.
against all defaulting jurors

a good legal excuse.

878 9

"plwo

'

ActfiS*
p. 155.

Compensation of jurors. The compensation of jurors for services in justice courts shall be as follows: For each verdict,
the jury making and returning the same shall be entitled to the
sum of one dollar and twenty-five cents, to be paid by the party in
whose favor the verdict is rendered, and divided equally among the
jurors, and taxed in the bill of costs, and said jurors shall not receive
further compensation.
§4147. (4157

i.)

In all cases tried in the jus§4148. (4157 g.) Ri <jht of certiorari.
tice court, either party shall have the right of review in the superior
court by writ of certiorari.
Certiorari will not lie to judgment of magistrate after case appealed to
jury and dismissed 65 Ga. 556.
:

*

FIRST TITLE.— CHAPTER

1007

ARTICLE

2,

§§4149, 4150

10.

Claims, garnishments, and other issues in justices' courts.

Judgment

of justice court for $50.00, facts only involved, appeal to jury,

proper remedy 86 Ga. 202 see also 70 Ga. 723 78/708 94/425.
the remedy where case controlled by question of law, which
53 Ga. 570.
is the only question involved
Where, conceding all the facts, question is, was the judgment erroneous,
certiorari lies: 72 Ga. 184; see also 79 Ga. 680; 86/582; 46/41; 69/841: 63/405.
Whether nonsuit proper is purely question of law, and certiorari available:
88 Ga. 284.
See notes to sections 4138, 4140, and 4149.
not

certiorari,

Certiorari

:

;

;

;

is

:

§4149. (4157

When

Certiorari in appeals

j.)

either party

is

from

"
justice to superior courts. Af tf4 2878 9

dissatisfied with the verdict of a jury in

any w

8771 ' 4642

'

-

appeal case tried in the justice courts, such party may apply for
and obtain a writ of certiorari, by petition to the judge of the superior court in whose circuit the said justice court was held, in which
petition he shall plainly

plained

of,

and

all

and regulations

as are

writs of certiorari
Certiorari lies

and distinctly

set forth the errors

com-

after-proceedings shall be under the same rules

now

from the

established by law for the granting of

justice courts in this State.

from verdict of jury

in justice court

:

69 Ga. 844.

Must be allowed and brought within three months from the

verdict: 70

Ga. 388.
Certiorari

Ga. 388.
Verdict

here reviews the verdict, not judgment on the verdict: 70

maybe reviewed

Certiorari proper to test

on

Ga. 723.
evidence to warrant verdict, but

certiorari: 70

sufficiency of

not where appeal would lie to test its sufficiency to warrant judgment by
magistrate 79 Ga. 532. See notes to section 4148:
After two concurrent verdicts, evidence taken by a reviewing court most
strongly in favor of prevailing party 79 Ga. 635.
:

:

ARTICLE
CLAIMS, GARNISHMENTS,

10.

AND OTHER ISSUES

IN JUSTICES' COURTS.

A ct

868

§4150. (4158.) Claims, when and how interposed.
When an execu- p iVi
tion rendered by a justice of the peace, or notary public who is AcJbSk2.
ex officio justice of the peace, shall be levied

upon personal property Acodd! 647.

claimed by any person not a party to the execution, the^4453
claimant, his agent, or attorney, shall make oath that the property
levied on is the right and property of the claimant, and shall also
give bond and security in double the amount of the execution; which
bond the levying officer is empowered to take, payable to the plaintiff or assignee of the execution, as the case may be, with condition

which

to

pay

may

is

all costs

and damages which the said

plaintiff or assignee

sustain, in case it shall appear that such claim

and intended

for delay only;

'

was frivolous
which bond, on breach of the condi-

'

§§4151-4153

FIRST TITLE.— CHAPTER

2,

ARTICLE

1008

10.

Claims, garnishments, and other issues in justices' courts.

tion thereof, shall be recoverable in

any court having cognizance

of

the same.

As

to possession of property by defendant levied on

of property,

where claim

in justice court,

and

after absolute sale

as to the oath to jurors in:

Where in claim case in justice court entry that previous levy
Ga. 49.
dismissed by order of plaintiff, sufficiently accounted for the levy: 31 Ga.
Same rule as to appeals in claim cases as in other cases from justice
684.
courts, as to amount being over $50.00: 54 Ga. 665 50/601.
8

;

Act

i8ii,

§4151. (4159.)

Acts 1868/ affidavit is
1878-9, p. 67.

Claims, when, where and how tried.

made and

When the

claim

the bond given, as directed in the preceding

section, the constable shall postpone the sale of the property,

and

return the papers to the justice of the peace or notary public

who

and it shall be the duty of such justice or notary public to cause an issue to be made up, and try the right of
property according to law, at the next regular term of the justice
court held by said justice of the peace or notary public, occurring
after ten days from the filing of said claim.
issued the execution;

Magistrate has no jurisdiction of claim to mules levied upon under two
executions, between same parties, aggregating over $100: 76 Ga. 769.
Claim returnable to court issuing foreclosure chattel-mortgage 77 Ga. 539.
:

81

^Vi
Acts

6

1880-1,

Upon good cause shown, on oath, a
§4152. (4160.) Continuance.
claim case may be continued one time by each party, and no longer.
§4153. (4161.)

Garnishee must answer, when.

When

a process of

and
duty of the garnishee to
answer at the term to which the garnishment is made returnable.
issued out, returnable to any justice's court

1873, pp. 47,

garnishment

$4552.

served upon the garnishee,

And

is

it

shall be the

in case of failure so to answer, the justice of the peace shall en-

ter a default against the garnishee,

and

up judgment
such an amount

shall enter

favor of the plaintiff against the garnishee, for

in
as

may

have been obtained by judgment against the defendant, or for
such amount as may thereafter be recovered in the pending suit.
After judgment obtained, and when the garnishee appears and answers that he is indebted to, or has effects in his hands belonging to
the defendant, the court shall proceed as prescribed in section 4552
of this Code.

As to continuance on justice docket of proceedings against garnishee:
44 Ga. 189. Under this section final judgment in justice court against garnishee failing to answer ten days after service, as soon after default as judgment against defendant, changing rule: 44 Ga. 188; see also 55 Ga. 410;
Six notes sued on, to have aid of garnishment, must be affidavit and
64/608.
bond in each case: 61 Ga. 370. Suit pending in, or judgment rendered in,
superior court, garnishment returnable to justice court, void 61 Ga. 545.
That justice told garnishee that he had until next term to answer, not
excuse failure to answer within time: 66 Ga. 349.
Garnishment summons in justice court must be returned to next term if
it begins after ten days, if not, to next: 73 Ga. 120.
Garnishee served nine days before court, not bound to answer: 73 Ga. 120.
:

FIRST TITLE.— CHAPTER

1009

ARTICLE

2,

10.

§§4154, 4155

Claims, garnishments, and other issues in justices' courts.

Act of December 6th, 1880, relieved garnishee of necessity of answering
within ten days, so that he answered at return term 68 Ga. 444.
:

Applicable in justice court no judgment against garnishee until judgment
against defendant garnishee may answer at any time before final judgment
against defendant 68 Ga. 810.
;

;

:

1874
§4154. (4161a.) Persons in another militia district, how garnished, ^fg
4716
When any person or persons, sought to be garnished, resides in a$

'

-

same county, different from the militia district
in which suit is pending or judgment was obtained, the plaintiff,
his agent, or attorney at law, may make affidavit and give bond in
militia district in the

the militia district where the person or persons sought to be gar-

nished resides, before any officer of said district authorized to issue
an attachment under the laws of this State, and it shall be the duty

and bond to make out a copy thereof, and certify the same to be true, and to issue summons of garnishment for such person or persons as he may be directed by the plaintiff,

of the officer taking such affidavit

his agent, or attorney at law, requiring such person or persons to ap-

pear at the next notary public's or justice's court of the district of
the garnishee's residence, according as such suit was pending, or

judgment was obtained, in the notary public's or justice's court,
then and there, on or before the time fixed in said summons of garnishment, to depose and answer according to law. And it shall be
the duty of the officer serving such summons, to return or transmit
the certified affidavit and bond, together with his actings and doings
thereon, to the notary public's or justice's court, of the district in

which

suit is

pending or judgment was obtained and to return the

and bond to the court of the district of the garnishee's residence, when such person so summoned shall appear, with
his actings and doings thereon, and all subsequent proceedings shall
be the same as are now provided for cases where the garnishee resides
in a different county from the one where suit is pending, or judgment
original affidavit

was obtained.
Traverse of answer, and proceedings thereon.
If the Acts 1878,
plaintiff in such suit desires to traverse the answer of the garnishee, TOGa.is.

§4155. (4162.)

he shall do so when the same is filed; and if such traverse is filed, y^^^t,
the issue shall be heard at the same term, unless continued for
cause.
Objections to legality or sufficiency of answer must be
days from filing 68 Ga. 444, 446.

made within

ten

:

Constitution of 1877, and Act of 1880 (section 4153) rendered old section inoperative and deprived garnishee of right to notice of traverse 78 Ga. 18.
:

Party litigating under traverse several years without objection waives right
to object because filed too late: 80 Ga. 491,

Q4

'

FIRST TITLE.— CHAPTER

§§4156-4159

ARTICLE

2,

1010

11.

Final judgment and execution.

Actios,

§4156.

$$473e' 566i'

(4163.)

mac^ e ky an
it

Illegalities

in justices' courts.

affidavit of illegality

When an

and returned to any

issue

is

justice court,

shall be tried at the next term of said court after said illegality

has been returned to said court for

five days.

ARTICLE

11.

FINAL JUDGMENT AND EXECUTION.
All judgments that
§4157. (4164.) Dignity and lien of judgments.
be obtained in, and executions issued from, the justices' courts

1 *-

^cobb

may

$5351.

judgments obtained in, and executions
and shall bind all the property of
the defendant, and his securities, if any (except such as is exempt
by law), from the date of such judgment until the same is fully satshall bear equal dignity with

issued from, the superior courts,

isfied.

When

execution from justice court need not show on its face all proceed15 Ga. 343. Void when no summons: 54 Ga. 496. When fund raised paid to justice-court^, fas. in preference
to superior court, one being signed first: 17 Ga. 593-595. Where judgment by
default, and could not be reopened by the justice 64 Ga. 566.
ings necessary to give the court jurisdiction

:

:

1

^obb
1
^obb

^
^

Where
Judgment and execution against securities.
brought against joint obligors and joint promisors, and any
one or more f them shall make it satisfactorily appear to the
court that he signed the contract sued on as security only, and was
not interested in the consideration thereof, the court shall enter up
judgment and award execution against such party as security, and
when the execution shall be satisfied by such security out of his
own money or property, he shall have the right to control such judgment and execution for the purpose of remunerating himself out of
the property of the principal, in the same manner that securities on
§4158. (4165.)

su ^

$5343.

*s

stay of execution

may

do: Provided, the

judgment and execution

shall also be against such principal.

§4159. (4166.) Judgments in cases of set-off.
^obbifo
4
A
pl
ea(
is and establishes a set-off greater than the
Cobb 6r,3
A Ct
p

t^'

1876,

38
8 4r)59

to"

'

'

tn e

When

the defendant

demand of

the plain-

court shall render judgment in favor of the defendant

a g ams t the plaintiff for the excess or balance over and above the

demands

of the plaintiff, unless such balance exceeds the

sum

of one

hundred dollars principal, in which event the set-off of the defendant shall be, by the judgment of the court, credited with the amount
of the demand established and proven by the plaintiff, and the
plaintiff in such case shall pay the costs.
Justice could not allow defendant to write
and take judgment: 67 Ga. 515.

to $100,

down

finding of jury on set-off

^

FIRST TITLE.— CHAPTER

1011

ARTICLE

2,

11.

§§4160, 4161

Final judgment and execution.

When final judg- ^cob^ek
§4160. (4167.) Staying and backing executions.
justice's
court,
in
the
the
party
against whom the Act|5\855 6
rendered
ment is
judgment is rendered, at any time within four days after the judg- 1857
ment, shall have the right, by paying all the costs which have accrued, and giving good and sufficient security for the principal and

'

p- 119

'

-

interest involved in the case, to stay the execution for sixty days, if the

judgment is

ment

more than thirty

for

dollars principal;

and

if

the judg-

be for thirty dollars principal, or under that sum, the execu-

tion shall be stayed for forty days;

execution

is

and when the time for which the

so stayed has expired, execution shall issue against the

party and his security on stay for the amount of the judgment. In
case any person, after being summoned on any complaint for debt

such court, remove out

in a justice's court, shall, before the sitting of

may

of the district, such court

him; and

if

any person

nevertheless give judgment against

shall, after

judgment

of such court,

remove

out of the district or county, or holds property in a different district or county, before satisfaction is made, such justice may, in
either case, issue execution against such person;

which execution,

being backed by any justice of the county where such person resides,

may

may

be levied by any constable
of said county, and the after-proceedings shall be the same as provided in other cases of levy and sale by virtue of executions from

or where his property

be found,

justices' courts.

Backing fi. fa. unnecessary, where levy made by. constable outside of diswhere judgment rendered and outside of defendant's county, the property being found in the officer's bailiwick 70 Ga. 646.
trict

:

Until execution properly backed, constable of second county has no author94 Ga. 670.

ity to levy

:

§4161. (4168.) When plaintiff liable for costs
When an execution
issued from a justice's court shall be returned by the proper offi.

with an entry thereon that there is no property of the defendant
out of which satisfaction of the execution can be made, the plaintiff
in execution shall be bound and liable for the costs due thereon;
and if the plaintiff, upon being notified of the return and the costs
being demanded of him, shall fail or refuse to pay such costs, execution therefor may issue against such plaintiff.
cer,

—

General Note. Execution paid to plaintiff without stipulation for keeping
open for costs, it is functus officio: 2 Ga. 53.
Where presumed after loss of
execution that there was entry of "no personal property to be found," before
it was levied on land: 6 Ga. 188.
Revival of dormant judgment: 15 Ga. 435.
Cost on appeal must be paid, and superior court cannot by rule order justice
to refund 60 Ga. 218. Where could not order execution on laborer's lien to
proceed for costs after appeal 51 Ga. 270.

it

:

:

^

tl811 '_

5403 5386
'

-

FIRST TITLE.— CHAPTER

§§4162-4165
Justices' courts

may

ARTICLES

2,

rule constables, punish defaulting witnesses, etc.

ARTICLE
justices' courts

1012

12, 13.

Levy and

sale

under

fi.

fa., etc.

12.

may rule the constables, punish defaulting

witnesses, and punish contempts.
1

^Cobb

^

If any consta§4162. (4169.) Liability of constable for misconduct
and return any process placed in his hands,
.

ble shall fail to execute

or shall fail to account with

and pay over

to the person entitled

money which he has received on any note, execution, or
other paper placed in his hands as such constable, within ten days
thereto any

money is received, the person injured by such failure may
apply to the justice of the peace of the district in which the defaulting constable is acting as such, or in which he did act as such, if he
has gone out of office (and if there be no justice in such district, the
party injured may apply to the justice of any adjacent district), and
obtain a warrant against such constable; and upon satisfactory
proofs of the facts, the justice to whom the application is made,
may, either in term time or vacation, award judgment and execution
after the

against the constable for the full

amount

of

money

collected

withheld, or which might have been collected, and the justice
also fine the constable for such default in a

per cent, on the

amount

of said

money

sum not

and

may

exceeding ten

so collected, or which

might

have* been collected.

A

2<

Gobb

649

§4163. (4170.) Constables

may

be ruled.

Constables

may

be ruled

and compelled to give an account
of their actings and doings, or to pay over money received or collected by them in their official capacity, under the same rules and
by

$4097.

their respective justices' courts

regulations as are pursued in the superior court in relation to officers
of said superior court.

A cti8ii,^
S4131

§4164. (4171.)

Witnesses failing

to

attend.

Any

witness failing to

attend the justice's court, after being duly served with a subpoena,
shall be subject to a fine not exceeding ten dollars, which may be

-

shown for such failure
at or before the next court day after the default; and such witness
shall also be liable to a suit for damages at the instance of the party
injured by his default, in any court having cognizance of the same.
collected by execution, unless good excuse be

ARTICLE
LEVY AND SALE UNDER
^Cob^ws
A
cobb'or)2

Act

68
'i33

'

PI.

FA.

13.

FROM JUSTICES' COURTS.

In all cases when no
§4165. (4172.) Executions, levies and sales.
a PP ea li° s or none is entered, a justice of the peace, or commissioned
n °tary public, shall issue execution after the expiration of four days
-l

(Sundays excepted), and the levy shall be advertised ten days, in

FIRST TITLE.— CHAPTER

1013

Levy and sale under

fi.

fa.

2,

from

day
and place

ARTICLE

§§4166, 4167

justices' courts.

which advertiseand shall give a
and shall be posted

case of personal property, before the

of sale,

shall designate the time

of sale,

ment

13.

reasonable description of the property to be sold,
in three public places in the county, and the sale shall be at the

and between the hours
In case the levy is upon
of ten o'clock a. m., and four o'clock p. m.
real estate, it shall be turned over to the sheriff of the county and
disposed of as now directed by law.
place of holding justice's court in his district,

Execution issued before expiration of four days, irregular but not void,
and not open to collateral attack 83 Ga. 563.
:

Time and place of constables' sales. Constables and ^^g1878 9,
bailiffs in the State shall be required to sell the property of defend- Actsasso-i,
ants in execution on the regular monthly court days of their respective districts at the place of holding such courts, after advertising the
said property for ten days prior to such sale, and any other sales on
any other days shall be absolutely null and void, and vest no title
to the property in the purchaser: Provided, nevertheless, that the provisions of this section shall not be construed so as to prevent the
sale of property ordered to be sold by the justice of the peace, as live
"

§4166. (4172 a.)

stock or perishable property, and likely to deteriorate in value;

such sales, when made, shall be valid and binding.
81
§4167. (4172b.) Land may be levied on, when. No constable shall A
^42
levy on any land unless there is no personal property to be found suf- $ 5429

^

-

which fact must appear by an entry on
by a constable of the county where such
or where the property to be levied upon may be

ficient to satisfy the debt,

the execution, to be levied

execution was issued,
found: Provided, that the defendant shall have the right in all cases
to point out any portion of his property in his possession he may
think proper, and should he point out land to be levied upon, the
above entry of "no personal property" may be omitted.

Such necessary entries may be made on jJ. fa. by levying officer nunc pro
But not after he goes out of office 12 Ga. 263. Presumed as
to lostyL fa. that proper entries made on it before levying on land: 6 Ga. 188.
Where constable levies on land and delivers the fi. fa. to sheriff, he can then
sell and convey it
7 Ga. 264. In attachment case land cannot be sold by
order of magistrate, but must be by execution 9 Ga. 506. Constable's return
on warrant amended after judgment 17 Ga. 349.
Insufficient allegations in traverse to constable's return that no personal
property on which- to levy 65 Ga. 328.
Sheriff's deed based on fi. fa., without entry of "no personalty," is void
and conveys no title. Such entry could be made nunc pro tunc, if same officer
tunc: 3 Ga. 222.

:

:

:

:

:

in office

:

71 Ga. 526.

Return of "no personalty," not prerequisite to levy by constable on land for
county taxes: 83 Ga. 198.

Where plaintiff in magistrate's^, fa. has filed deed under section 2771 et seq.,
nulla bona as to personalty not prerequiste to levy on the land: 88 Ga. 177.
Nature of debt provable by parol

if

resisted

:

88 Ga. 177.

FIRST TITLE.— CHAPTER

§§4168, 4169

Levy and

A

22

^ 5430

'

4535

Cobb!645.
'

fi.

fa.

from

1014

13.

justices' courts.

(4173.)

:-constable shall

A
$$ 5455 5405

under

ARTICLE

Bank and other stock, how levied upon. When any
have any execution placed in his hands against any
person who is the owner of any shares or stock in any bank, or other
corporation, or joint-stock company, in this State, he shall, on the
application of the plaintiff, his agent, or attorney, indorse a levy on
said execution of the number of shares belonging to the defendant,
and make a return of the same to the sheriff of the county in which
he lives, which said sheriff shall proceed to advertise and sell the
same as required by law. When the constable levies an execution in
which the sheriff is a party, or in which he is interested, he may
proceed to sell the property as a sheriff is authorized to do.
§4169. (4174.) Compensation of constables. A reasonable compensation shall be allowed to constables for carrying property levied upon
to the place of sale, where there appears to be an absolute necessity
for doing so, to be judged of by the justices of the district.
§4168.

(jobb 5ii

sale

2,

-

General Note on Justices of the Peace. — Amendments, in cases of apnames as usees, not allowed 60 Ga. 637 35/267 43/353.
Appeals permitted from judgment when set-off over $50.00: 54 Ga. 123.
Not filed ten days before superior court, not dismissed 59 Ga. 598. Costs
against losing party: 60 Ga. 218. Must be by section 4138 of Georgia Code,
peals, of other

:

;

;

:

until legislature directs otherwise: 61 Ga. 74; but see Acts of 1878-9, p. 153.
be to superior court when principal and interest exceed $50.00: 62 Ga.

May

608; 46/42; 58/77; 64/628.

By

consent, allowed to the superior court:

61

Ga. 208.

Attachments may be levied on any debt due the debtor, and issues in garnishment tried by a jury: 22 Ga. 618. These cases in justice courts do not
require a declaration to be filed 58 Ga. 322.
Accounts, on appeal, proved orally: 30 Ga. 328.
:

Costs paid to justice of the peace not recoverable back in
Ga. 597.

civil cases

:

61

Certiorari, where $50.00 only claimed, should certiorari: 63 Ga. 742.
Illegal
unobjected to evidence, no ground for certiorari: 49 Ga. 628. Case may be certioraried, though principal and interest exceed $50.00, where a law point is
involved 62 Ga. 313. Should be a fuller answer from the magistrate 41 Ga.
327.
Not from original judgment, where appeal to jury 65 Ga. 556.
:

:

:

Courts must be held at fixed times and places, under Constitution of
Distress warrant

:

1877.

65 Ga. 739.

Claims, oath in: 8 Ga. 49. Appeals in justice of the peace court to superior
court where amount of fi. fa. or value of property claimed exceeds $50.00: 54
Ga. 663.
Constable, out of office, cannot
May serve process on sheriff

261

.

amend a
:

levy

made while

in

office: 12

Ga.

66 Ga. 150.

Collecting officer can be ruled for

money

collected

:

5 Ga. 384.

Charging jury, are not bound to give the law to the jury by charge: 21
Ga. 192; 64/648; 73/594.
Creditor

may be

for larger notes,

18/668

;

64/648.

preferred in justice of the peace courts by giving smaller
first judgment: 22 Ga. 466; 23/616;
58 Ga. 95.

and thereby obtaining
See section 4069. Fraud

:

FIRST TITLE.— CHAPTER

1015

Levy and

Damages, case

for,

sale

under

fi.

2,

from

fa.

ARTICLE

§4169

13.

justices' courts.

can be tried before justice of the peace: 51 Ga. 194;
For stock by railroad, tried before justice of the

57/218; 62/679, 345-347.
peace 1 Ga. 173.
:

Evidence, what best, of a justice of the peace, authority to act or not to
act: 5 Ga. 6. Illegal unobjected to evidence, no ground for certiorari: 49 Ga.
Must be evidence of service on defendant, to admit judgment of, in evi628.
dence 12 Ga. 424.
:

Execution must be levied by constable of the militia district where the
owner and property are 62 Ga. 235. Need not show everything so as to give
jurisdiction: 15 Ga. 343.
:

Entry may be made by justice of the peace for constable when the justice
Of "no personal property," nunc pro tunc:

acts merely as a scribe: 9 Ga. 325.

By

55 Ga. 145.

the levying officer: 3 Ga. 222.

Garnishee, judgment against, ten days after default of: 55 Ga. 410; 64/608.
Changing 44 Ga. 188.
:

Injunction refused as against justices of the peace

fi.

fa.:

56 Ga. 549;

32/365.
Illegality to fi. fa., no consolidation of cases to the amount of $477.41,
garnishment: 61 Ga. 370.
Imprisonment, false, malice not presumed against justice of the peace
because of illegal judgment or illegal act: 48 Ga. 353.
Judgment, priority in, by smaller notes given for larger ones: 23 Ga. 616.
Void when no summons 54 Ga. 496. Not set aside by justice of the peace,
and no new trial can be granted by 54 Ga. 584 55/410 68/455 64/565.
Jurisdiction in torts to amount of $100: 58 Ga. 534. Where error of law
by justice of the peace taking jurisdiction when claim over $100: 41 Ga. 624.
Execution need not show everything to give jurisdiction 15 Ga. 343. In
claim cases it need not appear on face of the summons that defendant resided in that militia district: 61 Ga. 133. Of suits against innkeeper for loss
of goods 39 Ga. 105.
Cannot write off from the claim sued on when in superior court so as to give the courts jurisdiction by certiorari: 58 Ga. 77.
Levy of fi. fa. on land by constable and then handing it over to the sheriff
for sale, such sheriff can convey title to the purchaser: 7 Ga. 264.
Land sold under justice of the peace fi. fa., by sheriff, should show entry on
it of "no personal property" by constable: 6 Ga. 188-197.
Must be sold by
judgment of justice of the peace, and not by an order; attachment cases:
9 Ga. 506. Before levy on land there must be a return of "no personal property" to be found 3 Ga. 222.
Malpractice, criminal: 45 Ga. 555; 57/421.
Oath, in claim cases, to the jury 8 Ga. 49. Own oath could not prove claim
:

:

;

;

;

:

:

:

:

for over $30.00

:

13 Ga. 215.

Presumption that justice of the peace will administer the law, and an
injunction refused 56 Ga. 547.
Prohibition as applicable to justice of the peace, to prevent him from set:

ting aside a judgment: 54 Ga. 595.

Payment, reducing debt to magistrate's jurisdiction by payment, may then
be proved by oath 30 Ga. 8. By a credit, without consent of debtor, does not
give justice of the peace's court jurisdiction 58 Ga. 406.
Plea need not be sworn to: 59 Ga. 774; but see plea to jurisdiction 17 Ga.
:

:

:

573; 61/210.

Removal
acts, is

an

of magistrate

from

officer de facto: 20

his district forfeits his office,

Ga. 746.

but

if

he

still

FIRST TITLE.— CHAPTER

§| 4170-417B

3,

ARTICLES

1016

i, 2.

The county court; establishment; the judge.

Rules against,
ally

:

in

superior court

61 Ga. 545, 546.

;

As collecting

garnishment where justice acts ministeriofficer: 5

Ga. 384.

Not rulable

for error

judgment, but only for malfeasance: 66 Ga. 228.
Suits against, of trespass for issuing illegal attachment: 1 Ga. 604.
Service must, in their courts, be in time 56 Ga. 282 59/532 60/629 61/463.
Must be fifteen days before the trial 60 Ga. 628. Of summons by constable
by a copy and entry of service on the original: 9 Ga. 471.
Summons, no secondary evidence of, unless primary cannot be found: 9 Ga.
Though loosely drawn, yet are legal: 62 Ga. 679; 66/86. In 1872 sum471.
mons for more than $50.00 returnable to court less than twenty days before,
no jurisdiction 65 Ga. 557.
Stock, damages to, by railroad: 1 Ga. 173.
Trover, in justice of the peace court: 62 Ga. 346, 679; damages: 58 Ga. 334.
Title to land, justice of the peace courts have no jurisdiction as to: 11

•of

;

:

;

;

:

:

Ga. 279.

CHAPTER

3.

THE COUNTY COURT.

ARTICLE

1.

ESTABLISHMENT.
Act

§4170. (279.) County court, how established.
mendation by the majority of the grand jury of

878 " {> '

i35
$§5830, 4270.

Upon

the

any county

recomin this

State (except Walton), a county court shall be established for

such county.

ARTICLE

2.

THE JUDGE.
Act 1894 *

§4171. (279.)

|6

vice

and consent

Qualifications.

The Governor by and with the adany such county a

of the Senate, shall appoint for

who shall be not less than twentyone years of age, and who shall have resided in such county one
year immediately preceding his appointment.
The county judge shall be appointed for four
§4172. (279.) Term.
suitable person for county judge,

years,
Acts

1878-9,

Act

871 " 2

A

^eb

i8;J
$5865.

-

'

15
'

and

shall hold until his successor

is

qualified.

§4173. (316, 281.) Judge's salary, and how paid.

Said county judge

The grand jury of each county
shall, after a careful examination, assess and declare what amount
shall be paid for his services as judge in criminal matters, and for
attending to such county business as may be intrusted to him by
shall receive a salary as follows:

FIRST TITLE.— CHAPTER

1017

3,

ARTICLE

2.

§§4174-4178

The judge.

the provisions of this Chapter; said

sum

by the ordinary
and the ordinary, when

to be levied

of each county as provided in this section,

he levies the tax for county purposes, shall levy the sum allowed to
the county judges, which shall be collected with the other county
taxes, and after being paid over to the county treasurer of each
county, paid over to the county judges. If any county judge shall
die or resign his office, or be otherwise removed from his office, then
such pro rata part of his aforesaid salary shall be paid him as he is
If no salary shall be recommended by the grand
justly entitled to.
jury of any county, then the county judge shall be authorized to receive and retain as his compensation the costs prescribed in this
Chapter: Provided, nevertheless, that the said salary, when once fixed,
shall not be increased or diminished during the term of office of said
county judge.

May term, 1888, grand jury was proper jury to fix salary of county judge for
term commencing April 30th, 1888, though commission did not issue until
after grand jury adjourned 82 Ga. 559.
:

vacancy occurs after the ^f^871
232
first appointment, from any cause, in said office of county judge, §
the Governor of the State for the time being shall fill the same as in
case of judges of the superior court, and shall also submit his appointments for confirmation to the Senate, as in case of superiorcourt judges, and all the rules of law and requirements of the Constitution now in force as to the appointment of judges of the superior
court shall apply to said appointment of county judges, so far as
the same can be applied under the law of this Chapter.
§4174. (280.)

Vacancies,

how filled.

If a

"2

'

-

may practice law If the person appointed ^f^878 9
member of the bar, he may practice law in any$ 4313
"

§4175. (279a.) Judges

'

.

county judge be a
court except his own.

-

The county judge shall dis- pCt|9 g871 2
§4176. (313.) Powers of inferior court.
charge all duties formerly devolved on the justices of the inferior AqI^%2
"

court as to county business, except in those counties where, by local
laws, other provision has been

§4177. Judges

may

made on

hold court outside counties.

(280 a.) Judge pro hac

vice,

$$ 4238 . 4240 -

the subject.

County judges are ^ct9s2 1894

authorized to hold county court in the several counties of this State
that have county courts, in the same manner that judges of the
superior courts hold court in other than their own circuits.
§4178.

'

where county judge

is disqualified.

'

$ 4317 -

et

871 " 2 '

|8 9
^
1880

"When from any cause a county judge in this State is disqualified
^
from presiding in any case in his court, if the parties consent thereto, 884 ^' p-97
§
and select any attorney practicing in the court to preside in such
case, the judge shall have such consent entered upon the records of
the court, and the attorney so selected shall exercise all the func-

"

FIRST TITLE.— CHAPTER

§§4179-4185

Times and places

of holding

tions of judge in that case;

3,

ARTICLE

1018

3.

county courts.

and should the parties

agree upon counsel to preside in such case,

it

fail

or refuse to

shall be the

duty of

the judge of said court to call in a judge of a county court to preside.

See notes to section 4326.
A ct

895
p 43
$4329.

Should
§4179. (280 a.) Clerk to select judge pro hac vice, when.
the parties litigant fail or refuse to agree upon counsel to preside in

'

such case,
is

one,

it

shall be the

and the duty

duty of the clerk of said court, where there
where there is

of the clerk of the superior court

no clerk of the county court, to select any attorney practicing in the
court to preside in such case and try the same.
See section 4329.
Act^i884-5,
§4316.

§4180. County court judges may preside for each other.
In any
county within which there is, or may hereafter be, a county court,
the judges of said courts may preside in the courts of each other in
cases where the judge of either court is disqualified to preside.

ARTICLE

3.

TIMES AND PLACES OF HOLDING COUNTY COURTS.
A Ct

8712
'

p 292
1878

j^

5 ' 4360
'

42ii

The county judge shall keep
§4181. (291.) Place of holding court
his office and papers at the county-site, and shall hold court at the
.

court-house, unless impracticable from any cause,
shall be held at

some other point

when the same

in the county-site, notice of the

location of which shall be given by publication for two weeks in a

public gazette having a general circulation in the county.

The county judge shall
Office to be kept open daily.
open every day except Sundays and public holidays.
Said county court shall
§4183. (283 e.) Terms of the county court.
hold monthly and quarterly sessions, the times of which shall be
established by the judge, advertising his appointment thereof weekly
fop four successive weeks in the paper in which the county advertisements are published. In like maimer he may change such time.
§4182. (312.)

keep his
A ct

8

"

89
'

P i32

Act 1890 " 1
|7

'

$4360.

office

All the records, dockets
§4184. Records of abolished county courts.
aiK| papers belonging to such county courts that have been or may
be abolished, shall be deposited in the clerks' offices of the superior
courts of the several counties for safe-keeping, and the clerks of the
as

may

own
871 " 2

V'.^i
l °7

^

$4360.

'

make

such entries on said records,
be required of them on the records and dockets now in their

superior courts are required to

all

offices.

§ 4185

cases

-

(

29L )

and one

proper

Office

and

dockets.

He shall

for all criminal cases before

memoranda

keep a docket of

him

of the proceedings thereon;

all civil

or his court, with

an execution-docket,

FIRST TITLE.— CHAPTER

1019

Clerk.

on which
entries

all

made

3,

ARTICLES

§§4186-4188

4, 5.

Solicitor-general.

executions issued from his court shall be stated, and
as required upon the clerk's execution -docket in the

superior court; and a book of minutes in which all the proceedings
of the court shall be kept, noting the distinction between the pro-

ceedings of the monthly and of the quarterly and of special sessions.
All the pleadings

and original papers

labeled and kept of

in each case shall be carefully
but shall not be required to be recorded.

file,

—

General Note. County judge cannot grant new trial 55 Ga. 222. Acts
attempting to confer power to grant new trials, held unconstitutional 61 Ga.
454.
Decisions relating to the old county court 35 Ga. 224, 232, 265
36/95,
:

:

:

236, 475, 599

;

39/39

;

40/702

;

;

44/195.

ARTICLE

4.

CLERK.
§4186. (279 b.)

own

He

Clerk of county court.

shall be the clerk of his A^%f 18 ^

may, by order on the minutes, appoint a deputy- § 4360
clerk, to be paid out of his compensation on terms agreed on by them,
which appointment shall be published once in the paper which publishes the county advertisements.
§4187. Deputy-clerks and their powers.
Deputy-clerks of the county ^^g882 3
courts may administer oaths, attest affidavits, issue subpoenas and
processes on declarations, and executions on judgments, foreclosure
of mortgages and other liens, bearing test in the name of said judge,
and returnable as if issued by him; and shall receive for their services pay from the compensation of the judge on terms to be agreed
on by them.
court, but

-

"

ARTICLE

'

5.

SOLICITOR-GENERAL.
"

how appointed, etc. The Governor of tKis ^f'fg1890 1
State, with the advice and consent of the Senate, shall appoint a
solicitor of the county court for each county in this State, where a
county court now is or may hereafter be established, for a term of
two years, or until their successors are appointed and qualified, if
the grand jury of the county in which the court is located, shall, by
a two-thirds vote, so recommend. If the Senate be in session at the
time of such appointment, such appointee shall not qualify or enter
upon his duties until his said appointment is confirmed by the Senate.
If the Senate be not in session, such appointee shall hold only
until the Senate shall have passed upon his appointment in execu§4188. County

solicitors,

'

FIRST TITLE.— CHAPTER

4189, 4190

8,

ARTICLE

1020

6.

Bailiffs.

Upon his appointment by the Governor, if the Senate
be not in session, or upon his confirmation by the Senate if in session, such appointment shall be certified by the Governor to the authorities of the county wherein such court is established, together

five session.

with a commission for such appointee, to be delivered to him on his
filing oath as now required by law of county officials, and making and
a bond with the authorities having charge of county business,

filing

in the

sum

of one thousand dollars, conditioned as other

bonds of the
Such

solicitors-general of the several judicial circuits of this State.
solicitors of the

county court shall have the same

fees as solicitors-

general have for similar services, to be paid exclusively from the

and

county courts: Provided, nothing in this
section shall be construed to affect or repeal any local law now existing in any county providing for the appointment, commission,
qualification, or compensation of such solicitor of the county court.
fines

forfeitures of the

Increase of solicitor-general's fees, after act fixing county solicitor's fees
same as solicitors-general, did not increase county solicitor's fees: 65
Ga. 716.
at the

Solicitor-general preferred to county solicitor in matter of fees in transferred cases 76 Ga. 493.
:

County-court solicitor not entitled to solicitor-general's fee of $5.00 for
drawing bill of indictment: 61 Ga. 70, 71. s

ARTICLE

6.

BAILIFFS.
871 " 2,
29o

Act

§4189. (289.) Special

bailiffs.

In cases of emergency, when more

attend to the business of the county
judge, or there is no regular bailiff, or he is sick or absent, or for any
other reason he cannot conveniently attend, said county judge may

than one

bailiff is necessary to

appoint, by order on his docket, a special

bailiff, without taking
but in all cases requiring the usual
These bailiffs when appointed
oath administered to constables.
shall have the same authority to serve processes, summonses, orders
and other legal papers of the county judge, over the entire county
over which the county judge has jurisdiction, as constables have in
their several districts, and shall, for the county in which they are
appointed, have all the rights of a constable, and be liable to per-

from him bond and

security,

form

a constable.

all the duties of

Agent
Act 9 878
i

"

i

18 71
)

.>oo

1887, p. 32.

9,

of plaintiff cannot act as special bailiff

by appointment: 52 Ga.

§4190. (287 a, 288.) Bailiffs appointment and bond.

342.

The county

may appoint, for and during his pleasure, a bailiff of the
county court, to serve all writs and processes, and to execute all
orders issued by him, administering to him the same oath adminis-

judge

FIRST TITLE.— CHAPTER

1021

3,

ARTICLE

§§4191-4194

7.

Jurisdiction.

tered to constables,

and taking from him the same kind of bond and
sum of five hundred

security, except that it shall not exceed the
dollars.

The bailiffs of the county Apct f^f 4 5,
two dollars per day for each
day's attendance upon the regular monthly and quarterly sessions
of said county courts, which shall be paid by the county treasurer
upon the order of the county judge: Provided, the total amount of
'

Pay

of county-court bailiffs.
shall be entitled to
this
State
of
courts

§4191.

said services shall not exceed the

sum

of thirty-two dollars per

annum.
§4192. Sheriffs and deputy

officers

of county courts.

their deputies of the respective counties shall be ex

The
officio

sheriffs

and Act| 1892

ministerial^

'

4381 -

with power to serve all the processes issued
by said courts or the judges thereof, in the manner that said processes may now be served by the special bailiffs of said courts, and
the fees of said sheriffs and their deputies shall be the same as are
allowed by law to the special bailiffs of said courts.
Service by constable deputized by sheriff is valid 61 Ga. 272.
officers of said courts,

:

ARTICLE

7.

JURISDICTION.

^

878 " 9

Every county court in ^p
§4193. (282.) Jurisdiction of county courts.
1893 p
this State shall be a court of record, having jurisdiction throughout
'

the county as follows:

The

damages

'

22,

jurisdiction of the county courts shall

extend into the county town, district or districts, to all civil cases
of contract or tort (save where exclusive jurisdiction is vested in the
superior court) where the principal sum claimed in cases of contract
or

"

in cases of tort does not exceed five

hundred

dollars;

,

>./

^

and

over the remainder of the county, when the principal sum aforesaid
does not exceed five hundred dollars nor is less than fifty dollars.

May release so as to give county court jurisdiction: 57 Ga. 253-256. In a
case before a justice of the peace, jurisdiction cannot be conferred by entering
a credit without debtor's consent: 58 Ga. 407.
County court no jurisdiction as to chattel-mortgage foreclosure for less than
Between $50.00 and $100, it has concurrent jurisdiction with justice

$50.00.

court 73 Ga. 807.
Action to enforce mechanic's lien on realty
land 82 Ga. 406.
:

is

not case respecting

titles to

:

Note for more than $100, excess may be remitted, so as to give county
court jurisdiction 85 Ga. 829.
County court has jurisdiction of action under the telegraph penalty Act of
1887 92 Ga. 360.
:

:

At the monthly
said court may entertain jurisdiction of issues on distress.

§4194. (283
session

f.)

Jurisdiction at different sessions.

c

p

.

8
130

'

'

FIRST TITLE.— CHAPTER

4195-4198

3,

ARTICLE

1022

7.

Jurisdiction.

warrants, and of suits, in which the

amount

of.

damages claimed, does not exceed one hundred

the principal, or of
dollars,

and at the

it shall have jurisdiction of issues on distress warwherein such amount is not more than five hundred
dollars. Claims, illegalities, and other defenses to the proceeding of
executions from said court shall be tried at such session as had jurisdiction of the suit whence the execution issued, or the amount of

quarterly sessions
rants,

and

suits,

principal originally

named

in the execution.

Distress warrant issued by justice of the peace for more than $100 and less
than $300, returnable to next quarterly session: 72 Ga. 194.

§4195. (282(6).) Bringing claim within jurisdiction.

Any

person

desiring to bring his claims within the jurisdiction of the county

judge,

may do

so

by remitting or releasing so much of his claim as
county judge.

will bring it within the jurisdiction aforesaid of the

Note for more than
jurisdiction
Acts

1875,
p. 90.

:

$100, excess

may be

remitted, so as to give county court

85 Ga. 829.

§4196. (283a.) Jurisdiction in garnishment and other cases extended.

The county courts of this State shall have jurisdiction in all cases in
garnishment, as well when the debt of the garnishee to the defendant shall exceed, as when it shall fall short of, the jurisdictional
amount of said courts; and in all cases of suit on bail or attachment*, claim or other obligations, or bonds given by parties to any
proceedings issued from or had in said court, although the penalties
of said bonds may exceed the jurisdiction of said court by being in
double the sum sworn to, attached, or of the execution issued, or
property levied on: Provided, the original cause of action upon which
such bonds or obligations were had, or taken, did not exceed the
jurisdiction of said court.

County judge can issue and dispose

of distress

warrants to any amount: 60

Ga. 623.
Acts

1875,
p. 90.

§4197. (288 b.)

Garnishee residing in different

county

— summons,

In all cases in the county courts of this State,
where any of the persons sought to be garnished reside in a different
county from the one where suit is pending, £>r in which judgment
was obtained, the summons of garnishment maybe made returnable
to the county court of the county of the residence of the garnishee:
Provided, that in the event there be no county court established in the
county of such garnishee's residence, then the same may be made
returnable to the superior court of the county of the garnishee's residence, and in all other respects to be governed by the regulations
where returnable.

prescribed in this Code.
A ct

878 " 9
P i32

'

The practice and modes of procedure
county court, and the effect of its proceedings, records, and
judgments shall be the same as in the superior court, from the
§4198. (283 c.) Practice.

in the

FIRST TITLE.— CHAPTER

1023

3,

ARTICLE

§§4199-4203

7.

Jurisdiction.

filing of

the original suit to the final process and proceedings to

enforce judgment thereon, and upon claims, illegalities, or other
defenses to the proceeding of the executions of the county court,
except as hereinafter provided.
Error to open default judgment here and allow plea: 72 Ga.

197.

In suits to the monthly ses- Apcti 3 3878
§4199. (284.) Suits, how commenced.
5077,
sion or term, the original petition shall be filed with the clerk of the^

county court

and service thereof shall be made ten days
and such cause, unless continued, shall be tried

term after suit begun.

Need not attach a copy of the claim sued on, but
copy: 58 Ga. 138, 139.
(283d.)

§4200.

9,

fifteen days,

before said session,
at the first

"

Mode

of trial.

The

trial

may amend by adding such
and judgment

in said

court shall be by the court without a jury in all civil cases.
§4201. (284a.) Claims and illegalities, when tried. When an

^J

878 " 9

am- Apcti338789

'

'

davit of illegality or other defense to the proceeding of an execution shall be made, the case arising thereon shall not be, as against

the plaintiff in execution or his assignee, forced to trial, until he or

have had ten days notice of such defense being
made, which notice shall state that the party defending has filed his
defense to the proceeding of such execution, shall be signed by such
defending party or his attorney, and its service proved as the service
of notice to produce papers.

his attorney shall

§4202. (284 b.)

Service of process in different counties.

In

all

cases

Actsisrr,

may

be brought in the county courts of this State against parunder the same rules and regulations as to second originals, etc., as are practiced in the superior
courts, and it shall be lawful for such second originals, processes,
suits

ties residing in different counties,

summonses, attachments, or other papers requiring service, to be
served and returned by the sheriff or his deputy, or any lawful constable of the county to which said papers may be sent for service
having no county court established therein: Provided, nevertheless,
that in cases where the law requires the first original to be served by
the sheriff or his deputy, the second original shall be served in like

manner.
§4203.

(285.) Hearing, continuance, amendments.

When

the time

specified in said summons shall have arrived for the hearing, trial
and judgment of the cases specified, the said county judge shall proceed to hear and determine the said cases as aforesaid, as justices of
the peace hear and determine matters submitted to their jurisdiction, unless the case is continued, which continuance may be allowed
for the same grounds and on the same terms as cases are continued

in

the superior courts of this State, for a period not exceeding ten

days; said

summons may

be answered to and defended as suits in

A.etsi87i-2,

4204-4207

FIRST TITLE.— CHAPTER

3,

ARTICLE

1024

8.

Procedure in county courts.

the justice's court by defendants, and either party may amend his
pleadings in accordance with the general law of amendments and
the nature of the proceedings.

No declaration need be

an attachment case in the county court, if
58 Ga. 323. Need not plead under oath
lower court or on appeal therefrom 59 Ga. 774.

amount within
either in

filed in

justice's jurisdiction

:

:

ARTICLE

8.

PROCEDURE IN COUNTY COURTS.
Act

878 " 9
i32

'

§4204. (283 c.) Practice.

The practice and modes

of procedure in

the county court, and the effect of its proceedings, records, and
judgments shall be the same as in the superior court, unless otherwise provided.
Act

and how issued.
So soon as judg. * i ment is entered, said county judge is compelled to issue an execuM'"" -^'"•tion upon such judgment, unless an appeal is taken, or a certiorari
sued out, as herein provided; which execution shall be in the usual
form issued by justices of the peace.
Act 871 2
§4206. (293.) Claims and illegalities.- When such execution shall
|9i
be levied on property to which a legal claim is asserted, said claim
shall (conforming to the law regulating claims, as provided in this
Code) be disposed of by said county judge; but the same right of
appeal and certiorari shall exist as in cases provided for in sections
4214 and 4215; and if any affidavit of illegality is taken to the proceeding of said county judge, or to the execution of his judgments
and orders, the same shall be returned to him for disposition, as
871 ' 2,
29i

r
(jL6U,

§4205.

(292.) Executions, when

r

"

'

same
claims and

cases of illegality are returned to the superior court, with the

right of appeal

other cases.

and

certiorari as is

No claim

herein allowed in

case or illegality shall be disposed of until

the county judge has given ten days notice of the time and place of
hearing the same, to the parties interested, or their agent or at-

torneys at law.
Acts
«4046

1871-2,

§4207.
tempts.

(294.) Powers of the judge as to witnesses, papers, and conThe county judge shall have the power to procure testimony

from witnesses in his county, to compel production of papers,
and to procure testimony by interrogatories and commission, as
judges of the superior court, and shall have the same general
power, to issue any notice, writ, order, and processes necessary to dispose of matter pertaining to his jurisdiction

as

are

granted to judges of the superior courts in their jurisdiction,
and shall be allowed to exercise the same authority as to contempts of officers and others, by fining not exceeding one hun-

FIRST TITLE.— CHAPTER

1025

3,

ARTICLE

8.

§§4208-4212

Procedure in county courts.

dred dollars, and imprisonment not exceeding ten days; and whatever imprisonment is inflicted by said county judge, or shall be
necessary to enforce his orders and sentences, shall be in the county
jail of the county in which he is judge, over which, to the extent of
his jurisdiction, he shall

have as

much

control as a judge of the

superior court.
§4208. (295.) Jurisdiction as

to

tenant, intruders,

etc.

Said county

judge shall have jurisdiction to hear and determine all applications
for the eviction of intruders, tenants holding over, partition of

871 " 2

^f^
1873

p

'

-

'

35 -

personal property, for the trial of possessory warrants; issue and

and garnishments;

dispose of distress warrants, attachments

deeds and
grant writs
of habeas corpus and determine the same, as now by law is given
The county judge shall allow parties
to ordinaries in this State.
close mortgages

on personal property and

fore-

liens; attest

other contracts for registry, and administer

oaths,

under oath, as all defenses in all
county judge must be filed, and
proceed to give judgment only when such notice and opportunity for
defense is offered; and the same rights of certiorari and appeal,
to

file

their defense in writing,

cases of a civil nature before said

when

-

j

x

.

applicable, shall exist in relation to the matters specified in

this section as

Need not

is

provided in this Chapter.

a declaration in an attachment case in the justices of peace
May issue and dispose of distress warrants regardless of
involved 60 Ga. 623. Under this section, county judge may issue a
file

courts: 58 Ga. 323.

amount

:

distress warrant just as a justice of the peace can

Distress warrant issued by justice for

:

61"

Ga. 12

more than $100 and

;

50/123.

less

than $300, re-

turnable to next term, properly returned to next quarterly session 72 Ga. 194.
Though warrant made returnable to county court, officer could return to
superior court: 84 Ga. 561.
:

§4209. (317 a.)
certiorari

Certiorari

and appeal.

from the county court shall be

and the right

In

civil cases, the right of Acts

1878-9,

as provided in section 4215,

of appeal as in section 4214.

Sections 4170,
4171, 4172, 4173, 4174 and 4217 of this Code are declared to be
applicable to all county courts.
§4210. (317 b.) Certain sections applicable

to

all.

^m

78* 9 '

§4211. (317 c.) County courts, where held.
The county court shall Actsgi878-9,
be held at the court-house, or where the superior courts are usually § 4181
held in the county; and shall have the same powers as to continuances and adjournments, which belong to the superior court.
-

§4212. (317 d.) Extent of Act of 1878-9.
Nothing in this Chapter
shall be construed to establish a county court where there is none,

nor to abolish any county court

now

existing, nor to repeal

any

local

act affecting the compensation of the officers of such court; nor to
take away from any county court, or judge, jurisdiction of any

matter on which proceedings have begun before October 13th, 1879,
65

:

FIRST TITLE.— CHAPTER

j§4213, 4214

3,

ARTICLE

1026

9.

Appeals.

but such proceedings may be carried On to completion as if the Act
of 1879 had not been passed; and nothing herein contained shall be
construed to repeal section 4176 of the Code, in relation to the duties
of the county judge as to county business; and no county court shall
be established in any county having a city court.
§4213. (317 e.) What laws repealed. All laws, general or local,
except as in the Act of 1879 provided, by which jurisdiction or power
is conferred on any county court or judge, or whereby its proceedings or practice, or the force or effect of the process,

decree of any such court

is

and

defined,

all

judgment or

laws in conflict with the

Act of 1878-9, page 136, are repealed.

ARTICLE

9.

APPEALS.
A
pp

8

8
2
29 o?"

§4456.

'

§ 4214

286 -) Appeals. If either party is dissatisfied with the
judgment of the county judge, and the principal sum claimed, or
damages claimed, exceeds fifty dollars, said party may enter an appeal from such judgment within four days, under the same rules
-

(

and regulations as are provided for appeals in this Code. When
such appeal is entered, said county judge shall transmit the same,
and all papers connected with the case appealed, to the clerk of the
superior court of the county in which the case was tried, at least five
days before the next term of the superior court, there to be tried and
disposed of as provided for the trial of appeals.
In justice of the peace courts, where a set-off is pleaded of over $50.00, but
the suit is for an amount under that, still it is appealable: 54 Ga. 122. Taking
a bond by a county judge is a ministerial and not judicial act 49 Ga. 284.
:

Appeal dismissed where record failed to show judgment appealed from

:

72

Ga. 900.

Motion to reinstate dismissed, appeal discretionary with court: 72 Ga.

900.

Exercise of right of appeal depends upon the pleadings, not on reductions at
by evidence or verdict 73 Ga. 112.

trial

:

Superior cou&, on consent appeal from county court, not decree conveyance
of land by trustee suing for purchase-money 91 Ga. 298.
:

On

appeal from county court, superior court can deal with no question
which could not have been raised below 91 Ga. 301 see also 69 Ga. 734.
:

Losing parties in county court
Ga. 275 but see 69 Ga. 745.

may

appeal,

;

whether issues

of fact or not: 91

;

County court cannot entertain amendment by defendant asking
of contract, etc.

;

rescission

nor can superior court entertain such amendment on appeal

92 Ga. 436.

Jury required on

trial of

appeal from county to superior court: 92 Ga. 753.

:

FIRST TITLE.— CHAP.

1027

Certiorari.

3,

ARTS.

10, 11, 12.

Sales under county-court process.

ARTICLE

§§4215-4217

Costs.

10.

CERTIORARI.

judgment of a county Apctf9 i871 2,
a case where the principal sum or dam-$4638

Certiorari in civil cases.

§4215. (287. )

"

If the

judge has been rendered in
age claimed does not exceed fifty dollars, either party may sue out
a certiorari to his judgment, in conformity to the Constitution of this
State and the provisions of this Code regulating certiorates ; and in

may

-

and judgments
complained of as erroneous, from the beginning to the end of the case.
his petition for certiorari

state all the decisions

All the rules provided in this Code, for preparing, answering, hear-

ing and disposing of certioraries from justices' courts, shall apply

and judgments of
judge,
which
may
be
disposed
county
of
by
the
judge of the supethe
rior court, in accordance with said rules, in vacation or at a regular
term of the superior court.
to the said certioraries sued out to the decisions

Does not

lie

from decision of county judge until

final

determination of case

93 Ga. 760.

ARTICLE

11.

SALES UNDER COUNTY-COURT PROCESS.
§4216. (2628b.) Sales under county-court process.

All sales

made Ap ^g894,

^

by any sheriff or bailiff of the county court, of any property levied 1880
on by such officer, under and by virtue of any fi. fa. or other process^ 5455
issued from the county courts of this State, shall be conducted in
the same manner and after the same advertisement as sheriff's sales
under process from the superior courts of this State, with the exception that when the fi. fa. or other process is for one hundred dollars
or a less sum, and is levied on personal property, such sale shall be
advertised by posting a notice of the same at the court-house door
and three other public places in the county, for twenty days before
the day of sale.

ARTICLE

-

12.

COSTS.

§4217. (296.) Fees and
in cases over one

hundred

entire court costs Actf9 2871 2
eh,2it
dollars, exclusive of sheriff's or bailiff's A

costs

in

civil cases.

be four dollars; and where a less

"

The

amount

'

^

sued on, the
costs in each case shall be two dollars; and for other matters subfees, shall

is

$5386

-

$4218-4220

FIRST TITLE.— CHAPTER
Ordinaries

;

4,

ARTICLE

1.

1028

ordinaries and their courts.

mitted to him in the preceding section, the fees and costs of said
county judge shall be as follows: For the foreclosure of mortgages,
the partition of personalty, the removal of intruders, or tenants
holding over, for the certiorari of any case, for trial of possessory
warrants, and the like, three dollars; and where no provision is
made for fees and costs, then his fees and costs shall be such as
shall be assessed for his services by a judge of the superior court.

General Note. — This Chapter
less

excepted

As to

:

applies to all county courts in the State, un-

50 Ga. 123.

certioraries

from county court, the general act controls: 49 Ga.

CHAPTER

173.

4.

ORDINARIES.

ARTICLE

1.

ORDINARIES AND THEIR COURTS.
A

9

c<3bb 28i

A

1(

-

cobD

283
1851-2 '

Act

The court established
§4218. (318.) Name, style, etc., of ordinary.
P ursuan t to the amended Constitution, approved the second time

|1
$$5831, 5852.

AetS

87
8i 82
$5854.

December 5th, 1851, has the name and style of the court of ordinary,
an(j the incumbent thereof has the name and style of the ordinary.
§4219. (319.) Election, etc. The ordinaries are elected by the peop} e
f their respective counties, at the time and in the manner
hereinafter prescribed, who hold their offices for four years, unless
sooner removed in the manner prescribed by law; and the terms of
the successors to the terms of the several ordinaries in this State,

ActS

87

53 64

2'

who were elected in the year 1868, shall begin on the first day of
January, 1873, and expire on the first day of January, 1877. And
succeeding terms of the several ordinaries in this State shall, as directed in this section, begin on the first day of January, and expire
on the first day of January, four years next thereafter.
§4220. (254.) Who shall qualify ordinary. The several judges of
the superior courts in their respective circuits shall have power, and
it shall be their duty, to qualify the ordinaries of the several counties in their circuits, and approve the official bonds of such ordinaries, and cause such bonds to be returned to the Governor with the
dedimus, to be filed in the Executive office, and in all cases a certified
copy of such bond shall be sufficient original evidence on which to
sue and recover. The provisions of this section shall extend to clerks
of the superior courts, when the ordinary and clerk are the same person, and such officers must qualify at or before the spring term of
the court after their election.

FIRST TITLE.— CHAPTER

1029

4,

ARTICLE

1.

§§4221-4227

Ordinaries; ordinaries and their courts.

Before entering on the duties of their offices $234
they must take and file the oaths required of all civil officers,
and in addition, the following oath: "I do swear that I will well
and faithfully discharge the duties of ordinary for the county of
during my continuance in office, according to law, to the best
§4221. (320.)

Oath.

-

,

my

knowledge and ability, without favor or affection to any
party, and that I will only receive my legal fees.
So help me God."
of

§4222. (321.) Bond.

the

sum

They must

bond and

also give

surety, in A°%mi 2
'

'

of one thousand dollars, for the faithful discharge of their

duties as clerks of the ordinary.

Only as clerk and not for other liabilities: 53 Ga. 301. Form of bond not
it is for the performance of his duty as clerk: 56 Ga. 293.

material, and

any time during Apct|4mi 2,
"

§4223. (322.) Shall give other security, ivhen.

the term of such ordinary,

it

be

made

If at

satisfactorily to appear to the

judge of the superior court that the bond of such ordinary
ficient, or

the security thereof insolvent,

quire other security,

and on

it

shall be his

is

insuf-

duty to

re-

comply with
be declared, as if he had

failure of the ordinary to

the order of the judge, a vacancy shall
failed to give security in the first instance.

§4224. (323.)

Vacancy, how filled.

When

a vacancy occurs in the

ordinary in any of the counties of this State, it shall be the
duty of the clerk of the superior court of said county, on the fact of
said vacancy being made known to him, to order an election to take
office of

Act

1851 " 2 '

|5
^71-2, p.

29.

place within twenty days from the date of said order, and notice
thereof shall be given by publication in the public gazette in which

the ordinary of said county publishes his citations, and until the va-

cancy

is filled

the said clerk of the superior court shall perform all

the duties which the ordinary could perform as clerk, and no more.
Section cited, and clerk of superior court acts as clerk: 46 Ga. 635.

§4225. (324.)

Ordinary

elected to

fill

vacancy

.

The person elected^ 232

-

vacancy must be commissioned for the unexpired term.
All citations and other
§4226. (325.) Citations, how disposed of.
unfinished proceedings of the former ordinary must be disposed of
by the successor as though there had been no vacancy.
When any ordinary is disqual- ^f^889
§4227. Where ordinary disqualified.
ified to pass upon any matter presented to him as such ordinary, he$4322
shall indorse such disqualification upon the papers, and the ordinary {X-m,' y /~
of any adjoining county shall pass upon the same and certify, to the
ordinary of the county where the business arose, his action in the
matter, who shall record the same, and enter the proceedings on the
minutes if need be. When any ordinary is disqualified to try any
case or issue pending before the court of ordinary, such ordinary
shall call upon the ordinary of any adjoining county to preside on
the hearing of such case or issue.
to supply the

'

-

•

FIRST TITLE.— CHAPTER

§§4228-4232

ARTICLE

4,

1030

2.

Jurisdiction of courts of ordinary.

A ct

1851 " 2 '
93
S4237

p

-

The eligibility
§4228. (327.) Eligibility and disability of ordinary
and disabilities of the ordinary, aside from the Constitution, are the
same as the clerks of the superior courts for their offices, with the
.

addition that they cannot, during their terms of

office,

be executors,

administrators or guardians, or other agent of a fiduciary nature re-

Ct

1851 "

^) 93
$4237.

quired to account to their courts; but they may be administrators,
guardians or executors in cases where the jurisdiction belongs to
another county, or where, in special cases, they may be allowed by
law and required to account to the ordinary of another county.
2,
§4229. (328.) His trust as executor. When any persons holding
such trusts are elected ordinaries, their letters and powers immediately abate on their qualification.

$$3390,4354,

Who

§4230. (329.)

ordinary

is

administers when ordinary

also the clerk of the superior court,

administrator, or other person upon

lic

whom

is clerk.

and there

When
is

the

no pub-

the law casts the ad-

ministration of unrepresented estates, such administrations are cast

upon the

sheriffs of the several counties,

who must become such

ad-

ministrators.
$4360(1).

§4231. (330.)
offices at

Office,

the place and in

superior courts, and

The ordinaries must keep their
the manner prescribed for clerks of the

where kept.

must hold

their courts at the place prescribed

for the superior courts, or in their

offices.'

ARTICLE

2.

JURISDICTION OF COURTS OF ORDINARY.
Act 1799

Jurisdiction, etc.
84232.
(331.)
\
/
a
Oobb,281.
1(
A
^° exer(? i se original, exclusive
oobb 283 *ty
Acts

1851-2,

p. 147.
$5852.

Courts of ordinary
J have author-

and general jurisdiction of the

fol-

lowing subject-matters:
Section cited: 63 Ga. 770. Courts of ordinary are courts of general juris56 Ga. 431. Courts of general jurisdiction as to matters relating to
intestates' estates 54 Ga. 467.
Courts of general jurisdiction as to orders connected with guardian's settlement; jurisdictional facts need not appear on proceedings: 69 Ga. 724.
diction

:

:

demur-

Citation of ordinary having no jurisdiction, properly dismissed on
rer
$3279.

:

\

77 Ga. 10.

Probate of

What

is

wills.

meant by exclusive

A court of chancery
a court of ordinary 53 Ga.

jurisdiction: 52 Ga. 159.

cannot set aside a will after probate of the will

in

:

302.

Proof of will not

made

in superior

court so as to show

title to

property in

issue: 66 Ga. 317.
It is

doubtful whether United States Court has jurisdiction to remove from
85 Ga. 728.

State court case involving alone probate of will

:

:

FIRST TITLE.— CHAPTER

1031

4,

ARTICLE

$

§4232

2.

Jurisdiction of courts of ordinary.

The granting

2.

of letters testamentary, of administration,

and^|^ 9

'

3279

'

the repeal or revocation of the same.

The granting of letters
power 18 Ga. 173-176.

may be impeached

of administration

for

want

of

:

Judgment granting letters testamentary cannot be collaterally attacked for
non-residence of decedent: 65 Ga. 412.
Judgment granting letters of administration not collaterally attacked by
showing applicant a non-resident of Georgia: 67 Ga. 103.
All presumptions in favor of judgment of court of general jurisdiction
apply 72 Ga. 725.
Granting letters is by the court of ordinary, not by the ordinary 72 Ga. 725.
:

:

Of

3.

all controversies in relation to

the right of executorship

^

or^^

administration.

The

4.

sale

and disposition

the distribution

of,

of the real property belonging to,

and$3445

deceased persons' estates.

Section cited and construed 47 Ga. 200.
without express authority of law: 50 Ga. 567,
:

The appointment and removal
sons of unsound mind.
5.

may

Ordinary

order the sale

568.

of guardians of

minors and per- $$ 2512
$2513

All controversies as to the right of guardianship.

6.

Estoppel, as to
out of his county

25 Ga. 696.

:

-

Cannot appoint a guardian

»

257 °-

-

for infant residing

25 Ga. 613.

:

The auditing and passing returns of all executors, administra- 3493,
tors and guardians.
3509,
8. The discharge of former, and the requiring of new surety from^
administrators and guardians.
$ 2573
9. The issuing commissions of lunacy in conformity to law.
10. Of all such other matters and things as appertain or relate to
estates of deceased persons, and to idiots, lunatics, and insane per7.

-

sons.
11.

Of

stitution

all

such matters as

may

be conferred on

them by the Con-S5852

-

and laws.

^

1865 6
concurrent jurisdiction with the county judge in the A
binding out of orphans and apprentices, and all controversies be-$ 2598
tween master and apprentice.

12.

And

"

-

—

General Note. Previous to 1839 where there were assets, since that time
a different rule has prevailed 21 Ga. 161. Jurisdiction denied unless orphan
lives in the county or has property there
Discussed 8 Ga. 236
7 Ga. 362.
:

:

:

;

Courts of ordinary are courts of general and exclusive jurisdiction
13 Ga. 1 47/195.
Not a court of limited jurisdiction so far as testate and intestate estates are concerned 14 Ga. 27 18/526. Is a court of general jurisdiction, in the matter of appointment of guardians: 24 Ga. 245. The Act of
1829 gave the court of ordinary all the powers of a court of chancery 24 Ga.
558.
Probate of wills pertains to courts of ordinary generally, and not to
courts of chancery 27 Ga. 17. When the ordinary can apprentice an illegitimate 36 Ga. 440. As to year's support 45 Ga. 459.
12/424.

;

:

;

:

:

:

:

.

<

§§4233-4238

FIRST TITLE.— CHAPTER

ARTICLE

4,

1032

3.

Jurisdiction over county affairs.
$$4261,4046.

§4233. (332.) May punish for contempt. Such courts may issue rules
and attachments for contempts offered the court, or its process, by
any executor, administrator, guardian or other person, and may punish the same by a fine as high as fifty dollars, or imprisonment not

exceeding
$$3393,4046.

five

days (one or both).

The ordinary
§4234. (333.) Ordinary may grant administration.
can grant administration upon no person's estate who was not a resident of the county where the application is made at the time of his
death, or, being a non-resident of the State, has property in said
county, or a bona fide cause of action against some person therein.
As applicable

to non-residents

:

62 Ga. 637.

Ordinary of county where deceased non-resident's property located may
appoint creditor administrator, although administrator appointed in State

where party died

:

91 Ga. 31.

§4235. (334.) Administration, in what county granted. When such
non-resident deceased persons have such property or cause of action

$3366.

in more than one county, such letters may be granted in either
county, and the ordinary first granting them acquires exclusive ju-

risdiction.

Where non-resident has bonds or promissory notes
non-residents 62 Ga. 637.

:

52 Ga. 648, 653.

As

to

:

Personal property of deceased person passes, and
76 Ga. 384.

ing to law of his domicile
851' 2

^Is*

'

$426 °-

is

administered, accord-

:

Such ordinaries shall, at
§4236. (335.) Unrepresented estates, etc.
each term of the superior courts of their respective counties, report
to the presiding judge the estates in their

hands unrepresented,

to-

gether with their condition.
$4229.

|4 237- (g 36 ) When ineligible. If any ordinary fails faithfully to
account as executor, administrator or guardian, after becoming such
ordinary, which trusts he held at the time of his election, he

is inel-

igible to a re-election.

ARTICLE

3.

JURISDICTION OVER COUNTY AFFAIRS.
$

9

§4238.

'

4i?6 5853

The ordinary, when
and exclusive jurisdiction

(337.) Authority over county matters.

sitting for county purposes, has original

over the following subject-matters, to wit:
7

^48°34: {
34«,i23.

'

he

! I n directing and controlling
may deem expedient according

all

the property of the county as

to law.

Where he cannot buy land for the county 49 Ga. 38. Control of the county
property formerly belonged to the inferior court: 9 Ga. 486; 13/502.
:

§

FIRST TITLE.— CHAPTER

1033
^P
w*j<*z-

4.

§§4239,4240

Other authority of ordinary.

tJu'-*'

/t

ARTICLE

4,

»

899 '

In levying a general tax for general, a special tax for particu- Sjjg*
lar county purposes, according to the provisions of this Code.
367
3. In establishing, altering or abolishing all roads, bridges and^
ferries, in conformity to law.
2.

-

4.

In establishing and changing election precincts and militia dis-$333

-

tricts.

In supplying, by appointment, all vacancies in county
and in ordering elections to fill them.
5.

Filling vacancy caused
6.

by county treasurer abandoning

In examining, settling and allowing

all

office

:

offices, $f
353J4P0'
4240(2;.

65 Ga. 553.

claims against the^ 340-

county.
Calling on the county treasurer for a settlement of accounts 64 Ga. 677-679.
remedy against commissioners refusing to pass on claim 65
:

Suit proper

:

Ga. 741.

In examining and auditing the accounts of all officers having^ 362
the care, management, keeping, collection or disbursement of money
belonging to the county or appropriated for its use and benefit, and
bringing them to a settlement.
7.

'

405

'

1473 -

-

Ordinary, sitting for county purposes, may issue execution against county
treasurer for amount found due 65 Ga. 553.
:

In making such rules and regulations for the support of the $$ 372
poor of the county, for county police and patrol, for the promotion
of health and quarantine, as are granted by law or not inconsistent
8.

therewith.
9.

In regulating peddling and fixing the costs of license therefor.

General Note. — Injunction against an ordinary borrowing money and nego45 Ga. 325. As to transfer of jurisdiction to

tiating bonds for the county

:

the ordinary, and cannot be treasurer of board of education: 45 Ga. 498.
Since Constitution of 1868, duties of inferior court, and justices thereof,
performed by the ordinary, etc. 41 Ga. 222; 67/38.
:

(741a.) Ordinary, concurrent jurisdiction over obstructions.
Ordinaries shall have jurisdiction, concurrent at least, with other
§4239.

tribunals, in all cases

and in

all counties of this State,

question of the removal of obstructions from roads, as

Aet

877 '
f o

679 -

over the

provided
in section 679 of the Code, notwithstanding any local or other law
conferring jurisdiction on any other tribunal.

ARTICLE

is

4.

OTHER AUTHORITY OF ORDINARY.
§4240. (338.) Other authority

To

.

The ordinary

authority— $g|g» 3 g.
county purposes and for the
also has

any time as a court for
any power he possesses as a quasi corporation, contradistinguished from his power as a court.
1.

sit

exercise of

at

FIRST TITLE.— CHAPTER

§§4241-4245

4,

ARTICLE

1034

4.

Other authority of ordinary.

Justices of the inferior court, a quasi corporation with limited powers 13
Justices of the inferior court could not be sued as a quasi corporation 15 Ga. 309 18/473. But see section 342.
:

Ga. 502.

;

:

2. To appoint any person to discharge any trust authorized by his
powers, where no other person is designated by law, and to regulate

$4238(5).

and to take bond and security.
g
Q a pp rove a ll ffi c i a i bonds required of him by law and sent
to him by the Governor with the dedimus, to qualify such officers, and
to deliver them their commissions.
his compensation,
rp

$244.

Ct

875

^p fo7

'

1876, p. 109.

865 " 6

^Ai!

'

4. To exercise such other powers as are granted by law or are indispensable to his jurisdiction.

§4241. (MO.)

May administer oaths.

The

several Ordinaries of this

State are authorized to administer oaths in all cases where the authority

not specially delegated to some other

is

officer,

and receive

the same fees therefor as are allowed justices of the peace.
Ct

* 851 " 2
'

^j f7

Im]

p."

^4318

>

No ordinary

§4242. Cannot practice law, when.

rectly or indirectly, in the practice of law in his

4«!

4i75
-

name

shall engage, di-

own name

of another, as partner open or silent, or otherwise, in

cause or proceeding in his

Cannot give opinion,

come under

own

court, or in another court of

as attorney, of the construction of a will

his jurisdiction

:

which might

26 Ga. 127.

Suit on administrator's bond brought by ordinary, illegal, and not
name of another attorney 70 Ga. 708.

able by adding
Acts

1887,

$4250(4).

or in

any
which
his own court has, or has had, or may have, jurisdiction; or in any
court, or any manner whatever, in behalf of or against any executor, administrator, guardian, trustee, of other person acting in a
representative capacity, whose duty it is to make returns to his
court, except to give such advice or instructions as his duty may require of him as ordinary in his own court, and for which he shall
receive only such fees as are prescribed by law.
the

May

§4243.

amend-

:

issue

fi.

fas. for costs.

Whenever the ordinary

shall

have any costs due him by
failure to pay the same on demand made, he is empowered to
issue a fi. fa. at any regular term of said court against said executors, administrators or guardians, for the amount due for costs at
the time of said demand.
executors, administrators or guardians,

upon

In

Fi. fas. in all cases tried before them.

§4244.

fore the ordinary,

empowered

all cases tried be-

where judgment has been entered, the ordinary

to issue

fi.

fas. for his costs therein, against the

is

party or

parties liable therein for said costs.

How

§4245.

directed

and

returned.

The

two preceding sections shall be directed
sheriffs

of

ordinary.

this State,"

fi.

fas. provided for in the

"To

all

and singular the

and be made returnable

to the court of

—
.

FIRST TITLE.— CHAPTER

1035

The ordinaries as

§4246. Defenses
ity, or

to be

other defense

ARTICLE

§§4246-4250

5.

clerks.

Whenever any claim,

returned, where.

by the defendant

is filed

shall return the/, fa.

4,

illegal-

in.fi. /a., the sheriff

and the defense to the next superior court of
made by said defense shall be tried as

said county, where the issues

other cases in said superior court.

ARTICLE

5.

THE ORDINARIES AS CLERKS.

The ordinaries are, by virtue of Apctf
their offices, clerks of their own courts; but they may, at their own
expense, appoint one or more clerks, for whose conduct they are
1

Ordinaries'

§4247. (341.)

responsible,

who hold

clerics.

their offices at the pleasure of such ordinary.

Contest for clerk of ordinary

8 Ga. 360.

:

Such appointed clerks
§4248. (342.) Powers of clerk.
acts the ordinaries could do, not judicial in their nature.

When

§4249. (343.) Bond.
in the

sum

To

all

must

give to the ordinary a

of one thousand dollars.

§4250. (344.) Duties of such clerk or ordinary.
such clerks," or the ordinaries acting as such
1.

may do

clerks are thus appointed, before en-

tering on the duties of their offices they

bond and security

1851 " 2,

issue all citations required

It is the

by law, and administer

duty of ^ct| 1882 3
"

'

all affi-

davits incident to the business of said court.
2.

To grant temporary

letters of administration.

Certiorari to the superior court

istration pendente
3.

lite:

where the ordinary grants

letters of

admin-

40 Ga. 390, 391.

To grant marriage licenses.
To issue all fi. fas. for costs on

judgments of the ordinary §§4243, 5413.
or other process necessary to enforce them.
5. To issue subpoenas for witnesses, and all similar process for
4.

ripening a
6.

To

trial.

any paper or process by order

issue

bearing test in his
7.

name

of the ordinary,

and

as other clerks.

and regular minutes of each session of the court,
a well-bound book, and such other services during term

To keep

entered in

all

fair

time as the ordinaries
8. To keep in their

may

require.

offices

other suitable books for the following

purposes, viz.:

A book for the record of wills.
Another for the record of all letters of administration and guardianship.

Another for the record of
guardians.

all

bonds given by administrators and

FIRST TITLE.— CHAPTER

4251, 4252

5,

ARTICLE

1036

1.

Ordinaries' courts; proceedings therein.

Another for the record of

all

appraisements, inventories and

schedules.

Another for the record of all accounts of sales.
Another for the record of all accounts current authorized to be
made to the ordinary, together with the vouchers accompanying the
same.

Another for the record of

all

marriage licenses and the returns

thereon.

Another as a docket in which to enter

all

applications and other

proceedings, in the order they are made, and which shall be called
in like order at each session.

Another for the record of

all official

bonds required to be recorded

in the ordinary's office.

To procure and

9.

of all newspapers in

preserve, for public inspection, a complete file
which their advertisements appear, as the clerks

of the superior court are required.
10. To keep their books and papers arranged, filed, and labeled,
and indexed, as clerks are required.
11. To give transcripts likewise as they are required, and when
the ordinary and the clerk are the same person, so to state in the

certificates.
12.
is

To perform any other duty required

of

them by

law, or which

indispensable to those required.

CHAPTER

5.

ordinaries' courts.

ARTICLE

1.

PROCEEDINGS THEREIN.
Acts

1851-2,
p. 94.

84251.
(4111.)
v
'
c

When

The courts

held.

of ordinary
J shall be held in

each county, by the ordinary thereof, on the

first

Monday

in each

month.
Cited: 72
$8284.

Gca. 735.

§4252. (4112.)

Office,

where

His

kept.

The ordinary

shall keep his of-

be open for the transaction
Sundays and holidays; but no
will shall be admitted to record, or letters testamentary, of administration or guardianship, or letters dismissory, nor shall any order
for the sale of real estate be granted, except at a regular term of said
fice

at the county-site.

office shall

of all business at all times, except

court.

FIRST TITLE.— CHAPTER

1037

5,

ARTICLE

§§4253-4255

2.

Of the practice in the court of ordinary.

Appointment

of guardian at

chambers, void

tration at adjourned term, not void

§4253. (4113.)

May

:

:

Grant of adminis-

72 Ga. 125.

72 Ga. 725.

be adjourned.

from any circumstance the Apctf6* 853 4
"

If

'

ordinary should fail to hold said court at the regular term, or at
any adjourned term, or the business of the court requires it, said
ordinary, or his deputy-clerk, may adjourn said court to such times
as he may think proper: Provided, such adjournment shall be entered

on the minutes of the court.
Business that may be transacted at adjourned term is such as could not be
transacted between terms, as mentioned in section 4252: 72 Ga. 736.

ARTICLE

2.

OF THE PRACTICE IN THE COURT OF ORDINARY.
§4254. (4114.) Application, notice and proceedings.

cation

by

made

Every appli-

any order

to the ordinary for the granting of

shall be

petition in writing, stating the ground of such application

and

such application, other than by published citation, is necessary under the law or in the judgment of the
ordinary, he shall cause a copy of such application, together with a
notice of the time of hearing, to be served by the sheriff, or some
lawful officer, upon the party or parties to be notified, at least ten
days before the hearing, and an entry of such service made on the
.original.
In extraordinary cases, where it is necessary to act before
such notice can be given, the ordinary shall so direct the proceedings as to make no final order until such notice has been given.
If notice of

the order sought.

Service of kindred and creditors by citation 17 Ga. 416. Application of
for the twelve months' support by petition in writing: 45 Ga. 459. Immaterial who makes application for the year's support, so representative of
the estate had notice 49 Ga. 367 54/94. Section cited 54 Ga. 87-93. Application must be in writing, and as to notice 56 Ga. 306. Validity of orders
granted on proper notice 56 Ga. 430 54/87.
Application for homestead must state grounds therefor 67 Ga. 728.
Application to ordinary for entry of order nunc pro tunc, should show petition and service on which granted 85 Ga. 290.
:

widow

:

;

:

:

;

:

:

:

must contain. The order of the ordinary shall always recite the names of the persons so notified, and
the compliance with the provisions required.
§4255. (4115.) Order, ivhat

it

When should recite names of persons notified 45 Ga. 459. Order being
granted, presumed all was done necessary to obtain it: 47 Ga. 195-207. Jurisdiction presumed, and necessary jurisdictional facts need not appear on their
face 54 Ga. 87.
:

:

Appointment
void

;

of administrator not reciting petition, citation, bond, etc., not
these are presumed 72 Ga. 725.
:

S

pP

33-35.
33

3465?'

"

FIRST TITLE.— CHAPTER

§§4256-4263

5,

ARTICLE

1038

3.

Proceedings before the ordinary sitting for county purposes.

§4256. (4116.)

Objections

must

be

in writing.

All objections or

an order sought shall also be in writing, setting forth the
grounds of such caveat. The petition and caveat shall be amendable
at all times and in every particular.
caveats to

Section cited

:

47 Ga. 205.

Homestead granted in 1868, amended in 1883, so as
was head of a family 72 Ga. 239.

plicant and that he

to state residence of ap-

:

§4257. (4117.) Proceedings must be filed and recorded. The proceedings shall always be kept of file, and whenever the order is granted

the proceedings shall be recorded in a book to be kept for that purpose, for which the ordinary shall receive the same fees as are al-

lowed clerks of the superior court for similar services.
§4258. (4118.) Minutes of proceedings. The ordinary shall keep a
regular book of minutes of the proceedings of his court, on which he
shall enter all the applications refused as well as those granted.

§4259. (4119.) Docket of applications. He shall keep a docket of
applications and causes pending in his court, which shall be reg-

all

from term

ularly continued

term until the

to

final disposition

thereof.
$$4236,3420.

§4260. (4120.) Docket of returns. He shall also keep a docket of
all the executors, administrators, guardians, and trustees who are
liable to

make

returns in his court, with regular entries of their re-

and of such as have failed
and the order of the court.
turns,

$$4233,4046.

§4261. (4121.)

May

to

make

attach for contempt.

returns as required by law

The ordinary

shall have

power to enforce obedience
tachment for contempt, in the same manner as a court of equity
to all

may

do.

Section referred to
Act

1861 '

56
$4380(2).

lawful orders of his court, by at-

:

45 Ga. 462.

May have court opened by appointee. The ordinary
appoint some fit and proper person to open and adjourn his
court, in the absence of an officer to do so.
§4262. (4122.)

ma y

ARTICLE

3.

PROCEEDINGS BEFORE THE ORDINARY SITTING FOR COUNTY PURPOSES.
$4240.

All
§4263. (4123.) Applications and objections must be in writing.
applications for proceedings before the ordinary, sitting for county

purposes, shall be by petition in writing, which shall plainly and
distinctly set forth the grounds of the proceedings desired,
like

manner

all objections to said

which shall fully

set forth the

and

in

proceedings shall be in writing,

grounds of objection.

FIRST TITLE.— CHAPTER

1039

5,

ARTICLE

4.

§§4264-4269

Fees of ordinary.

In acting on contest case, "fence or no fence" election, he is "sitting" for
county purposes, and application must be in writing: 71 Ga. 205.

Docket must be kept.
Said ordinary shall cause a
§4264. (4124.)
docket to be kept in which shall be entered all motions and applications, which shall be called and disposed of in the order in which

they stand upon the docket, unless the ends of justice require a different course.

When individuals are to be
§4265. (4125.) Notice of proceedings.
by any order or judgment of said ordinary, such individuals

affected

shall have reasonable notice of the time

and place of hearing.

§4266. (4126.) Minutes of proceedings.
to be kept a minute of the proceedings.

Said ordinary shall cause

876 '

^f^

The ordinary shall have $ 4046
contempt, under the same rules and regulations

§4267. (4128.) Contempts, how punished.

power to punish for

-

as are provided for other courts.

Not against guardian

for failure to pay

money due ward

Amendments

§4268. (4129.) Amendments.
provided in other courts.

:

shall

58 Ga. 70.

be allowed as

General Note. — Practice

in courts of ordinary similar to that which oband common law 14 Ga. 362. Jurisdiction of courts of ordinary
as to sale and distribution of estates 47 Ga. 195 56/430. Ordinary may still
preside in trial of cases of habeas corpus, under Constitution of 1877: 63 Ga.
506.
But ordinary cannot interfere with sentence of superior court by proceeding by habeas corpus: 60 Ga. 390, 391.
Ex parte orders of ordinary, no protection to administrator for his illegal
acts 30 Ga. 780. Where ordinary's bond could not be sued on for failure to
take security from tax-collector: 56 Ga. 292. Where judgment of court of or-

tains in civil

:

:

;

:

dinary could not be attacked collaterally in granting of letters of administration as to a particular estate 65 Ga. 412.
:

ARTICLE

4.

FEES OF ORDINARY.
§4269. (8694.) Ordinary's
following
° fees, to wit:

fees.

The ordinaries

^

are entitled to the A

.

For recording the same
For copying the same
For signing warrant of appraisement

Cobb, 858.
Acts 1851-2

1

25

1

p'«.
00 ife,
1889, p. 79.

.

tary

|2

4?*^*.

'

For receiving application and granting citation
$
For taking and recording administrators' or guardians'
bonds
For issuing letters of administration, or letters testamen-

9

1

w

50
50
50
50

147

FIRST TITLE.— CHAPTER

§4269

5,

ARTICLE

1040

4.

Fees of ordinary.

For receiving an appraisement or sale bill, and approving
the same, if under five hundred dollars
$
If above five hundred and under two thousand dollars ...
If above two thousand and under ten thousand dollars ...
If above ten thousand and under twenty thousand dollars
If above twenty thousand and under fifty thousand dollars
If above fifty thousand dollars
For receiving an appraisement or sale bill, and recording
same, if above fifty thousand dollars and under sixtyfive thousand dollars
If above sixty-five thousand dollars and under eighty thousand dollars
If above eighty thousand dollars and under one hundred
thousand dollars
If above one hundred thousand dollars and under one hundred and twenty-five thousand dollars
If above one hundred and fifty thousand dollars
For receiving application and granting letters dismissory,
whole service
For granting citation to show cause why administration
.

For
For
For

A
p

t

1889 '
f6

^p.

40, 4i.

00
25

1

50

1

75

2 00
2 50

2 75

3 00
3 50

4 00
5 00

5 00

should not be set aside, or repealed
entering a caveat against administration being granted
or will proven
each copy of caveat
signing probate of will or codicil
each case litigated before the ordinary, where no fees

2 00

are prescribed

3 00

„

For

1

1

.

.

.

.

For issuing commission to examine witnesses
For commission to have one year's support set apart to
widow, minor or minors
For recording the same
For examining book and giving extracts
For every order passed where no fees are prescribed ....
Provided, that no fee shall be charged for drawing
checks, orders, drafts or warrants on the county treasury.
For each affidavit where no case is pending
For every service required and performed, for which no fees
are specified by law, the same fees as are allowed clerks

1

25

1

50
25

1

25

1

25

1

00
00
50

1

30

of the superior courts for similar services, or for a like

amount
For
For
For
For
For

of labor.

every marriage license

1

50
50
25

1

00
50

every order of sale of land or other property

each copy of the same
issuing letters of guardianship
recording the same

FIRST TITLE.— CHAPTER

1041

5,

ARTICLE

§4269

4.

Fees of ordinary.

For
For
For
For
For
For

rule nisi in each case

25

copy
issuing process against a person for not

each additional copy
each subpoena
examining and recording returns on
worth more than two thousand dollars

making return

estates not

.........

1

00

1

25

1

40

1

60

all estates

„

„

.

.

2 00
2 50

3 00

3 50

4 00

4 50

dollars

worth more than one hundred and twentyfive thousand dollars, and less than one hundred and
fifty thousand dollars
For recording all vouchers accompanying the returns of administrators, executors, and guardians, per one hundred
words
For recording any instrument of writing not mentioned,
per one hundred words
For proceedings to authorize titles to be made to lands of

For

50
25
15

all

worth more than two, and not more than
thousand
dollars
five
For all estates worth more than five, and not over ten thousand dollars
For all estates worth more than ten thousand dollars ...
For examining and recording the returns of all estates worth
more than ten thousand dollars, and not over twenty
thousand dollars
For all estates worth more than twenty thousand dollars,
and not over forty thousand dollars
For all estates worth more than forty thousand dollars, and
not over sixty thousand dollars
For all estates worth more than sixty thousand dollars, and
not over eighty thousand dollars
For all estates worth more than eighty thousand dollars, and
not over one hundred thousand dollars
For all estates worth more than one hundred thousand dollars, and not over one hundred and twenty-five thousand

For

50

$

all estates

deceased persons

15

15

1

25

1

50
00

to

the superior court

For filing and recording an official bond
For services in making settlement of accounts of any execu-

1

administrator, or guardian, as prescribed in this

Code
For every stray horse, mule, or
required
66

Acts

5 00

For commission to freeholders to divide estates
For entering an appeal and transmitting the proceedings

tor,

5 00

10 00
ass, for

every legal service
2 00

1882-3,

:

FIRST TITLE.— CHAPTER

§§4270, 4271

6,

ARTICLE

1042

1.

City courts; organization and jurisdiction.

For
For
For
For
For
For
For
For
For

Acts

every bull, ox, or cow, for all services required

...

$

retailer's

bond

1

retailer's license

1

copying and administering oath to retailer
each peddler's license
filing and recording each bond the law requires ....
recording marks and brands
comparing and testing weights and measures, and
stamping and marking each
For the whole service in setting apart a homestead of realty
and personalty, when not litigated
When objections or demurrer are filed and heard, in addition to the preceding
For each^. fa. issued by him
For seal and certificate, each
For recording any inventory or appraisement, or abstract
of receipts and disbursements connected with an account

1870,

1

every goat, hog, or sheep

1
1

25

30
00
00
50
25
00
50
10

7 00
3 00

60
50

current, in addition to foregoing fees fifteen (15) cents

per one hundred words.
Fees contemplated are for services as probate judge and clerk not entitled
money-orders drawn by him ministerially on county treasurer, though paid by latter 89 Ga. 388.
;

to fifty cents for

:

CHAPTER

6.

CITY COURTS.

ARTICLE

1.

ORGANIZATION AND JURISDICTION.
Acts

1890-1,

1892, p. 107.
'

§4270.

How

established.

Upon

the recommendation of the grand

jury of any county having a population of ten thousand or more,
where a city court does not now exist, there shall be established a
city court for said county.

Comes
93 Ga.
Acts_i884-5,
96.
1892 p. 107.

1890,

]>'.

'

into legal existence

when recommendation made by grand jury

1.

§4271. Jurisdiction.
Such city courts shall have jurisdiction over
the whole county to try all civil cases except those in which exclusive
jurisdiction
for

sums

is

vested in the superior court, but in all suits brought

of one

hundred dollars or

cover justice-court costs.

less

the plaintiff shall only re-

FIRST TITLE.— CHAPTER

1043

Time and place

6,

ARTICLES

2, 3.

§§4272-4278

Judge of the city court.

of holding.

Said city court shall be a court of record,
and shall have a seal, and the minutes and records that are required
by law to be kept for the superior court shall be kept in said city
court in the same manner. All laws applicable to the duties of the
§4272. Court of record.

clerk

and

sheriff in the superior court shall

apply to them in the city

court, except where they conflict with the provisions of this Chapter.

§4273.

Writs.

All processes to writs shall be annexed

by the

name of the judge, and be directed to and served
such court or his deputy.

clerk, tested in the

by the

sheriff of

has been, or may here- Acts 1895,
after be, established under the provisions of this Chapter, the Gen- W>®&, 4184.
eral Assembly may abolish the same, but the act shall not affect
any other court than the one sought to be abolished.
§4274.

How

abolished.

Where a

city' court

ARTICLE

2

TIME AND PLACE OF HOLDING.
of commission- A>ct|^884
ers of the county shall provide a suitable place for the holding of § 4181

§4275. Place for holding court

.

The county board

"

5,

~

5'

-

said

city court,

dockets, minutes
§4276.

Terms.

and provide the necessary books
and records.

The terms

for keeping its

of said city court shall be held quar- Act|74884

terly, beginning on the first Mondays in March, June, September
and December of every year.
The judge of said city court shall
have power to hold said court in session from day to day for a
period not longer than four weeks from the beginning of each term.

$ 4346

-

§4277. Trial term.
The first term shall be the appearance or
return term, and the second term shall be the trial term.

ARTICLE

3.

JUDGE OF THE CITY COURT.

By and with

the advice and consent of the Acts 1884-5,
p. 470.
Senate, the Governor shall appoint a judge of such court, whose $ 58 5i.

84278. Appointment.

term

shall be for four years.

Senate be not in session at the
time of the appointment, the appointment shall be subject to the
approval of the Senate at its next session. All vacancies shall be
filled by the appointment of the Governor for the unexpired term.
If the

Court created and judge appointed and qualified during recess of Senate,
judge de facto: 93 Ga. 1.

FIRST TITLE.— CHAPTER

§§ 4279-4287

6,

ARTICLE

1044

3.

Judge of the city court.

The judge of such court must be at least
twenty-seven years of age, must have been a resident of the county
for at least four years immediately preceding his appointment, and
§4279. Qualifications.

a practicing attorney at law at least five years before his appoint-

ment.
$$234,43ii.

Before entering upon the discharge of his duties,
he shall subscribe the following oath: "I solemnly swear that I will
administer justice without respect to persons and do equal right to
the poor and the rich, and that I will faithfully and impartially
§4280. Oath.

may be required of me
county of this State, according to

discharge and perform all the duties which
as judge of the city court of

the best of

my

and understanding, agreeably to the laws and

ability

Constitution of

this

State and the Constitution

of

the United

States.
So help me God." Such oath shall immediately be forwarded to the Governor and filed in the Executive Department.
Acts 1884-5,
The salary of the judge shall not be increased or
§4281. Salary.
$5163.
diminished during his term of office, except to apply to a subsequent term. It shall be paid monthly out of the treasury of the

county.

The grand jury voting to establish said
§4282. Salary, how fixed.
court shall at the same time fix the salary of the judge, and the pay

$4173.

of such other officers for said court

fixed
Act 1895

'

f
§5163.

whose compensation

is

not

now

by law.

§4283. Salary, how changed. The last grand jury preceding the
expiration of the term of the judge of such court may alter by in-

creasing or diminishing the salary of the judge next to be appointed.
Acts

1878-9,

§4284. Judge of city court disqualified for other city office.
It shall
any city court in this State to also hold

De illegal for the judge of

$4313.

any municipal

office or

appointment in the city where such court

is

held.

The judge

have the
same power to enforce his orders, to preserve order, and to punish
for contempt, and to enforce all his judgments as is vested by law

$4046.

§4285. Contempts.

of said city court shall

in the judges of the superior courts of this State.
$$4331,2453.

The judge of said city court shall have
§4286. Habeas corpus.
power to issue writs of habeas corpus and to hear and dispose of the
same in the same way and with the same power as the judge of the
superior court.

^4327

8 ' 5131
'

fjf*

91

.

Whenever the judge of said city
§4287. Disqualification of judge.
court is, from any cause, disqualified from presiding, and the judge
from any cause, preside in said court,
the Constitution, then, upon consent of the par-

of the superior court cannot,
as provided for in
ties,

tried

upon their failure or refusal to agree, said cause shall be
by a judge pro hac vice selected in the same manner as now

or

provided for in the superior courts.

FIRST TITLE.— CHAPTER

1045

Clerk and

§4288. Testimony de bene

esse, oaths,

6,

ARTICLE

4.

§§4288-4290

sheriff.

etc.

The judge

of said city *fffp/5 958

court shall have power to cause testimony to be taken and used de
bene esse, and for the purpose of perpetuating testimony within his

'

^

4323,4334.

jurisdiction in all cases according to the general laws of this State,

and the judge and all other

officers of said city

court shall have power

respectively to administer all oaths pertaining to their office as the

judge and other officers of the superior court may in like cases do;
and said judge shall also have power to attest deeds and other papers
and administer affidavits in all cases anywhere in the State in which,

by existing laws, such papers may be attested and affidavits administered by justices of the peace of this State, and the judge of said
city court shall have all the powers and authority throughout his
jurisdiction of judges of the superior courts, except where by law
exclusive power and authority are vested in judges of the superior
court, and all laws relating to and governing judges of the superior
courts shall apply to the judge of said city court, so far as the same

may

be applicable, except as herein provided.

ARTICLE

4.

CLERK AND SHERIFF.
There shall be a clerk of said court, who shall be^g4
appointed by the judge thereof; said clerk shall, before entering on
the duties of his office, subscribe an oath to faithfully and impartially discharge the duties thereof, which oath shall be entered on
the book of minutes of said court; he shall also, before entering on
the duties of his office, execute a bond with good security in the sum
of one thousand dollars, for the faithful discharge of the duties of
his office; he shall hold his office during the term of two years.

4358

§4289. Clerk.

The

sheriff of the county shall be ex officio sheriff
Before entering on the discharge of the duties
of his office, he shall execute a bond with good security in the sum
of five thousand dollars, for the faithful discharge of the duties of
his office; he shall have power to appoint a deputy or deputies with

§4290. Sheriff.

of such city court.

the consent of said judge; all the duties and liabilities attached to

the

office of clerk of

the superior court and to the office of sheriff
and to the office of sheriff of

shall be attached to the office of clerk

the city court, respectively, and the judge of said city court is empowered to exercise the same authority over the said clerk and
sheriff and his deputy or deputies as is exercised by the judge of
the superior courts over the clerks of the superior courts and sheriffs
of the counties in Georgia.

;

-

4291-4295

FIRST TITLE.— CHAPTER
Bailiffs.

6,

ARTICLES

1046

5, 6.

Jurors.

The fees of the clerk and of the sheriff of
§4291. Fees of officers.
said city court shall be the same as are or may be allowed by law to
the clerk of the superior court and to the sheriff of the county.

ARTICLE

5.

BAILIFFS.

The judge

§4292. Bailiffs.

not exceeding two

of the court at each

term may appoint

bailiffs.

ARTICLE

6.

JURORS.
$$5836,4803.

§4993.

Jury-list. The

in his office a complete

clerk of said city court shall prepare

copy of the traverse-jury

list of

and

file

the superior

court of the county, as provided from time to time for the superior
court.

From

said copy, traverse jurors in said city court shall be

The clerk of said city court shall
names of each traverse juror, and
shall number the same and place the same in a box to be prepared
for that purpose, from which shall be drawn all traverse jurors as
now required by law in the superior courts. All laws with reference
to the drawing, selecting and summoning traverse and tales-traverse
drawn

in the following

manner:

write upon separate tickets the

jurors in the superior courts shall apply to said city court.
etc.
All laws in reference to the qualifications,
impaneling,
fining
relations,
and challenging jurors, now of force in
this State, or hereafter enacted by the General Assembly, regulating
the same in the superior courts, shall apply to, and be observed in
said city court, except when inconsistent with the provisions of this
Chapter.

§4294. Challenge,

§4295. Traverse jurors.

From

said panel of twenty-four traverse

drawn and summoned by the provisions of this Article, the
judge of said city court shall cause to be made up two juries which
shall be known and distinguished as juries numbers "one" and "two,"
and all cases and issues to be tried by jury, civil or criminal, at that
term of said city court, shall be tried by one of these, or by a jury
In case from any cause
stricken from both, as hereinafter provided.
jurors

said panel should be reduced below twenty-four, the judge shall have

power to

fill it

laws and

rules,

by causing talesmen to be summoned instanter. All
both civil and criminal, regulating the selection of

FIRST TITLE.— CHAPTER

1047

ARTICLE

6,

§§4296-4308

7.

Pleadings and proceedings.

apply to said city court, except
where they are inconsistent with the terms of this Article.
One or more extra panels A^'
§4296. Extra panels may be summoned.
juries in the superior courts, shall

of jurors

may

be

summoned

for the city courts in this State,

1893 '

t

|4

when

needed, in the opinion of the judge presiding.

In counties where there are
or shall be more than one division of the city court, the judges of
the several divisions shall, in civil cases, interchangeably use the
jurors in the other division or divisions; and when a jury is on duty
in one division and another jury is needed, said other jury shall be
taken from the jurors of the division not then on duty, each party
§4297. Service

striking as

now

to be

interchangeable.

required by law, until a jury of twelve

§4298. Decision of conflict as

to

use of jurors.

If

any

is

made.

conflict arises

as to the use of said jurors, the judge of the first division of said

court shall decide the same where there are but two divisions; and a

majority of the judges of said court shall decide the same where
more than two divisions of the city court in any county.

there are

See general note on juries, after section 4445.

ARTICLE

7.

PLEADINGS AND PROCEEDINGS.

Same

§4299.

The

as in superior court.

jurisdiction,

methods and $$ 5859

<

432 °-

proceedings in such city courts shall be the same as in the superior
court, unless otherwise provided.

§4300. Lien of judgment.
lien

on

all

State, in the

bea$5859

-

property belonging to the defendant throughout the
same manner as judgments of the superior court.

§4301. Suits, process,
spects, be

All judgments in said court shall

etc.

Suits in said city court shall, in all re-

884 " 5

^^o

conformable to the mode of proceedings in the superior Jg^'p

1

^

6

'

"

court, except as hereinafter provided.

In all matters pertaining to serv- ^| 8 f 9
ice, pleadings and practice, the laws governing the superior court,
where not inconsistent with this Article, and unless otherwise specially provided by this Article, shall be applicable to said city court.
§4302. Pleadings, practice,

etc.

'

4321

>

4298

See general note after section 4338, for argument of counsel, consolidation
of cases, etc.

§4303. Trial by jury on demand.

hear and determine

The judge

shall

have power to $$5876

all civil causes of which the court has jurisdicjudgment and execution therein: Provided, always,
that either party in any cause shall be entitled to a trial by jury,
upon entering a demand therefor by himself or his attorney, in writ-

tion,

and

to give

-

'§§

FIRST TITLE.— CHAPTER

4304-4307

ARTICLE

6,

1048

7.

Pleadings and proceedings.

ing, on or before the call of the docket, the first day of the term to
which the cause is returnable, in all cases where such party is entitled to a trial by jury under the Constitution and laws of this

State.

Judge may refer case
$$4150,4453.

to jury

though none be demanded

:

69 Ga. 201.

Said court shall have jurisdiction of all claim
where personal property is levied on under executions or other
process from said court.
§4305. Processes, how directed. All executions, attachments, scire
§4304. Claims.

cases,

facias, or other processes shall be directed to the sheriff of said court,

and

and singular the

to all

sheriffs

and constables

of this State,

and

run throughout the State, and may be served or executed by
any sheriff or his deputy in the same manner as like writs or
processes from the superior court.
shall

^847.

432i

g

4634
5886'

'

The judge of the city court shall have power to
§4306. New trial.
ran
new
trial
in
any
case, upon the same conditions and under
t a
g
the same law that governs the grant of new trials in the superior
court.
Acts attempting to confer power on judge of county court to grant new
held unconstitutional: 61 Ga. 454.

trials,
$$5836,4634.

§4307.

The writ of error shall lie direct from the
Supreme Court upon a bill of exceptions filed under
and regulations as govern the filing of bills of excep-

Writ of error.

city court to the

the same rules

tions in the superior court.
Acts providing

bill of

exceptions from city to superior courts, unconstitu-

tional: 79 Ga. 487, 570; 81/351, 659.

At March term,

Code by Act of December
The Telegraph Company vs. Jackson, the Supreme
Court held that the Act of 1891 was unconstitutional in so far as it attempted
1896, after the adoption of this

15th, 1895, in the case of

to provide for a writ of error

from city courts established thereunder.

method of review 69 Ga. 731 79/572.
General Note. — City court may determine certain equitable defenses: 96
Ga. 469, 557 94/563. But cannot grant affirmative equitable relief: 96 Ga. 557.
Certiorari to superior court the proper

:

;

;

from city court to superior court: 95 Ga. 366.
Process not fatally defective because it referred to "City Court of Fulton
County" instead of "City Court of Atlanta" 93 Ga. 319.
Judge not obliged to try case. May refer it to jury even when none is
demanded: 69 Ga. 201.
Jurisdiction over whole county constitutional: 70 Ga. 721.
Less than twelve jurors constitutional: 66 Ga. 110.
Court of record and may admit foreigners to citizenship: 63 Ga. 458.
City-court judge cannot grant injunction in vacation even though judge of
superior court is disqualified 64 Ga. 556.
May establish lost papers as in superior court 67 Ga. 32.
Certiorari

:

:

:

$

FIRST TITLE.— AM.

1049

Transfers from county court.

CHAP.

8.

The superior courts and

ARTICLE

7,

ART.

§§4308-4310

1.

their officers; superior court

and

its judges.

8.

TRANSFERS FROM COUNTY COURT.

is

§4308. Transfer of cases from county court. Whenever a city court
established in any county under the provision of this Chapter, all

4184

-

cases undisposed of in the county court shall be transferred to said
city court,

and be disposed

of as other cases therein.

All processes

returnable to such county court shall be returned to such city court.
The officers of such city court shall have power to enforce, in the

name

of the city court,

any process

in a case

from the county court

necessary to the final disposition of the same.
All records, books, and papers of ^4184
§4309. Records of county court.
file in the county court shall be filed with the clerk of the city court.

and

All unsatisfied^, fas.

final processes

from the county court

be enforced by the sheriff of the city court, and returns thereof

»

427L

shall

made

to the city court.

CHAPTER

7.

THE SUPERIOR COURTS AND THEIR OFFICERS.

ARTICLE

1.

THE SUPERIOR COURT AND

ITS JUDGES.

a^

4 1872
§4310. (236.) Election and term of the judges.' There shall be
^
judge of the superior courts, elected by the General Assembly in joint ^jf" 5841

session on such day or days as shall be fixed by joint resolution of
both houses, for each judicial circuit, whose term of office shall be

and qualified, and the
terms of office of such judges shall begin and end as follows
The
terms of the judges who were elected in 1878 shall expire on the first
day of January four years thereafter, and the terms of the judges
who were elected in 1880 shall expire on the first day of January
four years next thereafter, and all succeeding terms of the judges of
four years and until his successor

is

elected

:

the superior courts (except to fill vacancies) shall begin on the first
day of January after their election, and expire on the first day of
January four years thereafter. But if the time of the meeting of
the General Assembly shall be changed, the General Assembly may
change the time when the terms of the judges thereafter elected
shall begin.
Provisions of Constitution as to elections and terms of judges, construed so
70 Ga. 390.

as to give effect to each

:

'

§§4311-4316

FIRST TITLE.— CHAPTER

The superior courts and their

Where new

7,

ARTICLE

officers; the superior

1050

1.

court and its judges.

judicial circuit created at prolonged session of legislature, held

between regular biannual

sessions, judgeship,

how

dealt with and filled

:

70

Ga. 391.

§43H. (237.)

$$234,4280.

Before entering on the duties of

Oath of judges.

their office, they

must take the oath required

of all civil officers,

and

in addition the following, viz.:
"I swear that I will administer justice without respect to person, and do equal rights to
the poor and the rich, and that I will faithfully and impartially

discharge and perform all the duties incumbent on

me

as judge of

the superior court of this State, according to the best of

my

ability

and understanding, and agreeable to the laws and Constitution of
this State and the Constitution of the United States.
So help me
God."
§4312. (238.) Judges, who eligible. No person is eligible to such

$5866.

judgeship unless, at the time of his election, he shall have attained
the age of thirty years, and shall have been a citizen of the State
three years, and have practiced law for seven years.
A
Oobrf

4
9o.

Such judges are pro§4313. (239.) Judges shall not practice law.
hibited from practicing law in any of the courts of this State be-

A
(jobbt9i.
5 4242
'

'

^4338

tween the times of their election and qualification,' but they may
practice until their qualification in any case in which they may have
been actually employed before their election and they are also pro;

hibited

from practicing as attorneys, proctors or

district- or circuit courts of the

solicitors, in the

United States after their election or

while in commission.

%i

&1882,

A

§4314. (240.) Attaching the county of his residence to another circuit.
person having been appointed a judge of any circuit cannot be

deprived of his

office

by attaching the county

in

which he resides to

a different judicial circuit, but he continues to discharge

its

duties

as though he resided in the circuit.

A
oobtvi57.
45

*5849?352

'

4360.

Said judges
§4315. (241.) Must hold courts as prescribed by law.
mus t hold the superior courts of each circuit at the county-site and

any) of each county, or other place therein designated
by law, twice each year, at such times as are now or may be prescribed
by the General Assembly.
court-house

(if

Adjournment

to future

day or week

:

ings and adjournments of superior court
in vacation

:

Must take

26 Ga. 275.
:

36 Ga. 255.

notice of meetCannot adjourn by order

Must take notice that court may be held

39 Ga. 718.

at the time

and place fixed by law, although no judge for that circuit: 44 Ga.
trative of this section

A
oobb°46o
^fjjoa

1 ' 4822 '

:

23.

Illus-

31 Ga. 411.

The jurisdiction of the judges
§4316. (242.) Jurisdiction ofjudges.
is coextensive with the limits of this State,

of the superior courts

but they are not compelled to alternate unless required by law.
Section cited and construed

:

64 Ga. 561

;

63/388

;

section in regard to judges alternating: 64 Ga. 561.

44/23.

Construction of this

—
FIRST TITLE.— CHAPTER

1051

The superior courts and

their officers

§4317. (243.) Duties of judge.
charge all the duties required of

;

7,

ARTICLE

the superior court

and

1.

its

§§4817-4320

judges.

Each of said judges shall dis- $$5839-5851.
him by the Constitution and laws

which he was elected or appointed, although he
may hold the courts in other circuits, and may also exercise other
judicial functions for them when permitted by law.
for the circuit for

Section construed: 64 Ga. 561.

§4318. (244.)

Written charges.

of this State shall, in all cases of

The judges of the superior courts Act f21860,
felony, and on the trial of all civil ^5479 4334
'

cases tried before them, give their charges to the jury in writing;

that
jury,

to say, shall write out their charges

is

when

and read the same

to the

them to do

the counsel for either party shall require

so;

and

it shall be error for such judge to give any other or additional
charge than that so written out and read.

Imperative 61 Ga. 402. Incorrect practice to send written charge with the
jury to their rooms: 31 Ga. 625. No oral additions allowed 55 Ga. 208. Substance of written requests charged, sufficient: 60 Ga. 319. Asked before com:

:

mencement

of argument to the jury, judge should so charge: 54 Ga. 231.
Oral requests to charge need not be regarded 56 Ga. 554 47/101.
Where
judge requested in writing to charge, may still modify orally 38 Ga. 304. Additional charge in a criminal case should be given when defendant's counsel
are present 51 Ga. 567. Comments on requests to charge must be in writing
if so requested
57 Ga. 285. Can read a request to the jury that is, the judge
can, and say that is the law 12 Ga. 295-329.
See notes to section 1030 of the Penal Code (Vol. III.) for annotations from
criminal cases.
Court reading Code sections not in written charge, not ground for exception at instance of party requesting them read 66 Ga. 368.
Judge should not announce at whose request charge reduced to writing: 67
Ga. 228 71/506. But not error unless injury affirmatively shown 71 Ga. 506.
May adjourn to write charge 67 Ga. 228.
Error to state issues orally, when written charge requested, notwithstanding caution 75 Ga. 556.
Words "charges" and "charge" embrace even direction of verdict: 90 Ga.
;

:

:

:

—

:

:

:

:

;

:

:

217.

Jury asking additional instructions, these should be reduced to writing and
main charge 95 Ga. 245.
Not repealed by act as to appointing official reporters 95 Ga. 245.

read, as well as

:

:

§4319. (245.) Shall be filed.

The charge

so written out

and read Apctf31877

as aforesaid, shall be filed as soon as delivered, with the clerk of the

1860

'

p

*

'

42-

court in which the same was given, and shall be accessible to all
persons interested in the same; and the clerk shall give certified
copies thereof

payment

to

any person applying

for the same,

upon the

of the usual fee.

Failure to file written charge in felony case not error
having been required 65 Ga. 507.

;

written charge not

:

§4320. (246.) Jurisdiction of superior courts.

have authority
Section cited

:

The superior courts ^'vk9?^
$ 5842

64 Ga. 297.

-

-

:

FIRST TITLE.— CHAPTER

§4320

The superior courts and
4

6,

^3943 4299

*-•

'

^° exer °i se

the case

may

their officers

;

ARTICLE

7,

the superior court

and

its

1052

1.
judges.

original, exclusive, or concurrent jurisdiction (as

be) of all causes, both civil and criminal, granted to

them by the Constitution and

laws.

Equity powers: 4 Ga. 404-572.

Cannot consent to illegal jurisdiction: 4
Foreigner not a party, the court has no jurisdiction over: 5 Ga. 497.
Consent jurisdiction does not bind creditors 5 Ga. 527. Foreigner may waive
his rights and submit to the courts here 8 Ga. 83. Judgments without jurisdiction are void 8 Ga. 143.
Ga.

47.

:

:

:

$1*921,5599,

To

2.

exercise the powers of a court of equity.

Where can do

at law whatever could do in equity under Act of 1820: 9 Ga.
Chancery jurisdiction in the superior courts: 10 Ga. 429. Law side of the

65.

court having obtained jurisdiction, the case cannot be drawn into equity, generally 37 Ga. 364.
:

3 ' 4634
'

^Ists

T° exerc i se appellate

^-

jurisdiction in certain civil cases tried in

the county court, or where judgment
Acts^i868,
2,

^4307

4454

'

is

confessed,

and from judg-

ments of the ordinary and justices' courts.
4 rp Q exerc i 8e a general supervision over all inferior tribunals,
anc^ to review and correct, in the manner prescribed by law, the
judgments of the justices of the peace, corporation courts or councils, or any inferior judicature, or any person exercising judicial
powers, and of the ordinary, except in cases touching the probate
of wills and the granting of letters of administration, when there
must be a special jury impaneled.
Remedy

to correct error of magistrate in passing on sufficiency of attachor garnishment bond, is certiorari, not appeal: 73 Ga. 542.
Superior courts have general supervisory powers over all inferior tribunals

ment

91 Ga. 107.
to removal of records 77 Ga. 143.
Supervisory control extends to what matters 77 Ga. 143.
May correct errors of city court by certiorari: 69 Ga. 731 79/572.
Act providing for bill of exceptions from city to superior court, unconstitutional 79 Ga. 487, 570 81/351, 659.
Superior court, on consent appeal from county court, not decree conveyance
of land by trustee suing for purchase-money 91 Ga. 298.
On appeal from county court, superior can deal with no questions which
could not have been raised below 91 Ga. 301 see also 69 Ga. 734 92/436.

Does not extend

:

:

;

:

;

:

:

$4046.

5.

lars,

;

;

To punish contempt by fines not exceeding two hundred
and by imprisonment not exceeding twenty days.

May
Where

in vacation force

dol-

obedience to a receiver of the court: 34 Ga.

162.

justice of the peace not an officer of the superior court: 54 Ga. 622.

See notes to section 4046.

Town

council,

made

a court by charter,

may

fine for

contempt

:

84 Ga. 65.

Tenant abandoning possession and dismissing petition after restraining dissummarily turn out party in possession nor punish

possession, court cannot

him
$478i.

:

6.

92 Ga. 656.

To

exercise such other powers, not contrary to the Constitu-

tion, as are or

may

be given to such courts by law.

—

'

FIRST TITLE.— CHAPTER

1053

The superior courts and

their officers

ARTICLE

7,

the superior court

;

and

its

§4321

1.

judges.

Jurisdiction of the superior court is limited by the Constitution of the
State: 13 Ga. 2-8. As courts of chancery in the administration of estates: 14
Ga. 323. Exclusive jurisdiction of land caveats and matters relating to titles
to land 14 Ga. 349. As to bail in criminal cases 24 Ga. 391. Cannot enforce
:

:

order of a justice of the peace as to possessory warrant: 26 Ga. 388. Rule
against sheriff for tax fi. fa. formerly in the inferior court: 29 Ga. 212. County
court and superior court have concurrent jurisdiction as to minor offenses 36
Ga. 87. As to free persons of color prior to March, 1866: 36 Ga. 475. As to
corporations for wrongs on its members 38 Ga. 608. Superior court has jurisdiction of misdemeanors as well as of felonies 41 Ga. 589. Concurrent jurisdiction of $100 claims with justice of the peace courts 43 Ga. 360. Of homeBy certiorari, as to
stead, where bankruptcy, no jurisdiction: 44 Ga. 133.
ordinary allowing a homestead 45 Ga. 483.
:

:

:

:

:

§4321. (247.) Judges
of the superior courts
Section cited

:

To grant

1.

may

grant writs of certiorari,

etc.

The judges $$ 5846

4307

'

-

have authority

64 Ga. 297

;

67/246, 631.

for their respective circuits writs of certiorari, siiper-W^,mri,

sedeas, quo warranto,

mandamus, habeas

corpus,

and

bail in actions ex

4885 -

delicto.

Mandamus granted

at

Ga.

in term time 55 Ga. 258.
exceptions until final disposition of case: 65

any time returnable

Supersedeas on pendente

lite

:

119.

May

grant supersedeas on such terms and conditions as he thinks best,

when

:

65 Ga. 244.
2.

To grant

bills

quia timet, writs of injunction, prohibition, and $§4886

>

4913

-

ne exeat.

Ne

must be granted by superior court judge, except

exeat

in

emergency

70

:

Ga. 563.
3.

To grant

all

other writs, original or remedial, either in law or§4900

may be necessary to the exercise of their jurisdiction,
not expressly prohibited.
arising
4. To hear and determine questions
writs of habeas
J
L
° upon
corpus or bail, when properly brought before them; all motions to

-

equity, that

which

is

m^

4 6>
?,?
4604, 4331.

new security or lessen
amount of bail, and to perform any and all other acts required
of them at chambers.
Actsi869,
5. To hear and determine, in vacation, all demurrers to petitions
r
138.

grant, revive, or dissolve injunction, to give

77

the

p.

and all motions to revoke or change orders ap- $fonjf
pointing a receiver, on ten days written notice being given to the
opposite party or his solicitor, by either party, and by service
with a copy of such demurrer, or motion to revoke or change such
for equitable relief,

order.

But not to hear a demurrer to mandamus nisi: 55 Ga. 258.
Power to hear demurrer in vacation means a vacation after return term

:

72

Ga. 196; 90/731.

Demurrer
74 Ga. 201

;

to bill in equity cannot be heard in vacation before return

see also 63 Ga. 570

;

68/466

;

58/184.

term:

4855

'
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Order revoking receivership may be passed without notice to receiver: 75
Ga. 325.

Judge superior court had jurisdiction to hear demurrer to petition in vacawith or without previous order and consequently, to allow amendments
to meet demurrer 83 Ga. 223.
tion,

;

:

$4047(5).

6.

To administer oaths and

to exercise all other powers neces-

sarily appertaining to their jurisdictions, or

them by

Necessarily appertaining to their jurisdiction
^4045,4316,

which

may

be granted

law.
:

34 Ga. 166.

The authority granted in the
§4322. (248.) Absence of judge.
preceding section to each judge in his own circuit may be exercised
by any judge of another circuit whenever the resident judge is absent from the circuit so that the business cannot be done as speedily
as necessary, or is indisposed or interested, or is laboring under any
disqualification or inability to serve, or in case the circuit should be,

The authority, when thus

from any cause, without a judge.
cised, should show the grounds.

exer-

Injunction case remanded, it appearing that case heard at chambers before
judge of another circuit, authority not appearing: 67 Ga. 246.
Application for injunction must be made to another judge of superior court,
where resident judge disqualified 75 Ga. 358.
Not necessary for sanction of certiorari by judge of another circuit to state
upon what grounds authority assumed 76 Ga. 103.
:

:

4 3
'.^ 9,
5846, 4649,

^f

^

465i'4847'
4306
-

A.CTJS -Lo«*Dj

p- 46 -

§4323.
°

Motion

for

*>

new

in vacation.

trial, etc.,

jo

The judges

of the

su P er i° r and city courts have power to hear and determine, in vacation as well as in term time, without
all motions for new trial, certioraries,
they now can hear and determine in

any order passed in term time,
and all such other matters as
term time, and which are not

referred to a jury.

§4324. Notice

to

opposite party.

The hearing

for in the preceding section shall be fixed

of all cases provided

by the judge upon the apand place the

plication of either party or his counsel, of which time

party making said application, or his attorney, shall give the opposite party or his attorney at least ten days notice in writing.
See notes to section 4325.
$4330.

Said judges cannot exercise any
§4325. (249.) Power in vacation.
power out of term time, except the authority is expressly granted;

but they may, by order granted in term, render a judgment

in

vacation.

May by order in term time grant a new trial in vacation 55 Ga. 346. Consent orders as to new trials in vacation must be abided by 59 Ga. 628. Bill
for a new trial: 52 Ga. 120; 46/115. Only have power in vacation by reason of
order passed in term time 60 Ga. 123. Can by order in term time make
award in vacation the judgment of the superior court: 60 Ga. 532. Cannot
decree specific performance in vacation 60 Ga. 240. Section cited and con:

:

:

:

:
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court and
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1.

^

§§4326-4329

judges.

strued 55 Ga. 258. Stated 55 Ga. 348. Judgment in vacation 1 Ga. 300.
Enforce delivery of property to a receiver: 34 Ga. 162. What can be heard in
vacation 37 Ga. 251.
Practice as to passing on motion for new trial in vacation 65 Ga. 20.
Chancellor at chambers cannot authorize trustee to mortgage trust estate
68 Ga. 790 see also 69 Ga. 575. Overruled and the contrary established 70
Ga. 746 see also 73 Ga. 733.
Cause not heard at chambers, without jury, under consent order granted in
term, at place other than named in order: 69 Ga. 733.
Practice, where consent order at term setting motion for new trial in vacation and giving time to complete brief of evidence 69 Ga. 735.
Consent order for judgment at chambers within thirty days, judgment after
the thirty days void 72 Ga. 204.
:

:

:

:

:

:

;

;

:

:

When

§4326. (250.)

the

judge

is

disqualified.

cause the judge of the superior court

is

When from any Acts i85o,

disqualified

from presiding,

$$4045, 4328,
5850, 4287.

he shall procure the services of a judge of another circuit, to try said
cause, if he has to appoint an adjourned term for that purpose.
When, from any cause, the Apctf8 1878
§4327. (250a.) Judge pro hac vice.
judge of the superior or any city court, is disqualified from presid- 4287
ing in any civil case, and has failed to procure the services of a
judge to try said cause, then the parties litigant, by consent, may
select any attorney of this State to preside in said case, and the
attorney so selected, when the consent is entered on the minutes,
shall exercise all the functions of a judge in that case.

"

9,

-

When, under Act of 1801, three or more of the judges of the inferior court
were to preside: 4 Ga. 133. Where arbitrator interested: 4 Ga. 385. Constitutionality 39 Ga. 361. Attorney selected 41 Ga. 268.
Selection and appointment should affirmatively appear in record 66 Ga. 715.
Judge pro hac need not be sworn 67 Ga. 512.
Not applicable to criminal cases, as to attorney acting as judge pro hac vice:
:

:

:

:

68 Ga. 49.

Judge pro hac vice agreed on by counsel, judgment not unconstitutional
though before 1877 75 Ga. 215.
Power of pro hac judge terminates with trial in which he is selected to pre:

side

:

75 Ga. 358.

If any judge does not comply
§4328. (251.) May be impeached.
with the provisions of section 4326 within a reasonable time when it
is

in his

power to do

so, it is

a ground of impeachment.

In all cases men§4329. (252.) Judge appointed by clerk, when.
tioned in the preceding sections, when the case or cases are reached

on the dockets, without an agreement by the parties,
then it shall be the duty of the clerk of the superior court, or in his
absence the deputy-clerk, to select some competent attorney pracin their order

ticing in that court,

who

shall likewise have authority

and preside

in said case as aforesaid.
Selection and appointment should affirmatively appear in record: 66 Ga.
715.

Judge pro hac need not be sworn

:

67 Ga. 512.

Acts
91

18-8-9,

Ga.

47.
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1.
judges.

vice,

duty of clerk to

76 Ga. 360.

No judge

.

of the superior

cour t s shall have authority to perform any judicial act required of

him by

law,

Where
Acty863-4,

(4)

:

;

§4330. (253.) Judge absent from State

$§4325, 5839.

when beyond

certiorari

the jurisdiction of this State.

granted by judge out of this State,

§4331. (4031.) Penalty for refusing

it is

void

:

12 Ga. 612.

When

of habeas corpus.

-writ

an y P erson shall apply for a writ of habeas corpus to any judge whose
duty it is to grant said writ, and the same is refused, the judge so

21

5

parties

officers

7,

2453

refusing to grant said writ shall forfeit to the party aggrieved the

sum

hundred dollars, to be recovered in any court of
State having jurisdiction of the same.

of twenty-five

law in this

Section construed: 47 Ga. 392.

A
cobb!46o.

W4044

'

-

563 2

-

§4332. (3246.) Convention of judges may make rules of practice. The
several judges of the superior courts of this State may convene at

the seat of government once in each year, at such time as they, or a

may

majority of them,

appoint, for the purpose of establishing uni-

form rules of practice throughout the several circuits of this State;
which rules, so established, shall be published immediately after the
adjournment of said convention.
See note to section 4044, on the policy of this law
56 Ga. 229 50/595-597.

ferred to and construed

A
Cobb!

7

§ 4383

46i.

^ 632,

-

:

:

33 Ga. 215.

Section re-

;

(3247.) All other rides void.

All rules of practice for the

superior courts, prescribed by any other authority than that which
has,

by the previous

section, been deputed to all the judges of the

superior courts of Georgia, in convention, shall be null and void and
inoperative.
A
cobiM62.
$$547», 4318.

It is error
§4334. (3248.) Judge expressing opinion on facts, error.
f or ail y or eithgj.
f the judges of the superior courts of this State,
in

any case, whether

ress, or in his

civil or criminal, or

inequity, during

its

prog-

charge to the jury, to express or intimate his opinion

what has or has not been proved, or as to the guilt of the accused; and should any judge of said court violate the provisions of
this section, such violation shall be held by the Supreme Court to be
error, and the decision in such case reversed, and a new trial granted
in the court below, with such directions as the said Supreme Court
as to

may

lawfully give.

Notes from Code of 1882 :
Admissions, not error to repeat, of one of the parties 56 Ga. 365.
Adverse possession, new trial granted when judge expressed opinion as to:
9 Ga. 441.
Assumption, that conduct was criminal, error 58 Ga. 552. That important
fact has or has not been proved, error: 32 Ga. 228, 409 6/516.
Circumstantial evidence, when reference to acts of defendant in explaining
nature of, not error 10 Ga. 48.
:

:

;

:

:
;
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.

Competency, error to express doubt as to, of evidence: 5 Ga. 86; 6/325.
Not error to state that certain portion of testimony was competent 23 Ga. 492.
:

Credibility, error to express opinion as to, of evidence: 57 Ga. 489; 54/229.
as to, of impeached witness 22 Ga. 478, 479.
Discrimination against evidence of either party, error: 30 Ga. 361 62/314.
Equity practice, not error for court to instruct the jury what part of answer
14 Ga. 429.
is responsive, etc.
Facts, error for judge to express an opinion to the jury on the facts proven
10 Ga. 439; 11/637; 49/325. Construction of the law arising from undisputed,
AdEeciting such, not error: 16 Ga. 368; 18/120.
not error: 11 Ga. 461.
mitted, judge may state to jury: 30 Ga. 426. Formerly judge might express
his opinion on 5 Ga. 441 6/324 7/428.
Intimation, a charge which intimates opinion of the court on the facts will
necessitate a new trial 63 Ga. 459 62/365 61/359.
Error for judge to intimate what the evidence meant 60 Ga. 188. When charge assumes shape of,
as to what the judge believes the evidence to be, new trial granted 42 Ga. 535
40/291 38/50. Of doubt as to competency of evidence, error: 6 Ga. 325 5/86.
Legal conclusion, when words amounted to, rather than an expression of
opinion 42 Ga. 595 52/567 64/445.
Materiality of testimony, error for judge to express opinion as to: 12
Ga. 261. An immaterial fact does not require new trial 59 Ga. 201.
Murder, court giving opinion as to whether homicide was voluntary or involuntary, new trial not granted 52 Ga. 607.
Offense, not error for court to express opinion as to grade of, provided done
in the way of direction
31 Ga. 424.
Opinion expressed, as to evidence, by the judge, to be error, must be in presence and hearing of the jury 42 Ga. 10. Not duty of the judge to classify
evidence as to its weight 43 Ga. 484. The whole charge must be looked to
for explanation of: 60 Ga. 264.
Phrases, court expressing opinion that the jury "must find the prisoner
guilty," adding that it was a question for them to decide from the evidence,
not error 14 Ga. 709. In murder case, that "deceased had a right to be mad
he thought anybody shot had a right to be mad," held error: 37 Ga. 93. That
the "jury is bound to find" a particular way, when there is conflicting testimony, held error: 20 Ga. 430. That jury "must find for plaintiff," error: 21
Ga. 301. Evidence such on a particular point that it was impossible to come
to any correct conclusion, not error: 22 Ga. 385.
"If the jury believe the witnesses, they should find for the plaintiff," error: 30 Ga. 323. "Defendant is
guilty and you ought to find him so," even conditionally, error: 34 Ga. 263.
"He was surprised that no demurrer had been filed to the bill, or some motion
made to dismiss it," error: 37 Ga. 205. "That prisoner is guilty" if certain
facts "are proven," not error, if charge is supported by proof: 41 Ga. 217.
"The words charged in the declaration were libelous," no error: 44 Ga. 386.
That a portion of the testimony "does not prove what party introducing it
claims," etc., error: 53 Ga. 548. "If you believe," etc., "that would be a
strong circumstance," etc., error: 39 Ga. 602. "That there is a conflict in
the evidence," when error: 30 Ga. 361.
"It is my opinion that you can
infer from defendant's admission that," etc., error: 45 Ga. 477. That certain
proof "was of little value," error: 53 Ga. 162. "The jury should return a verdict of guilty," error: 51 Ga. 503.
"There seems to be no conflict of evidence," error: 59 Ga. 409. "In this case you cannot find vindictive damages,"
error: 54 Ga. 229. "The law-writers say that a chain of circumstances cannot
lie, while a witness may," error: 54 Ga. 157.
"That a witness was apparently
interested," error: 57 Ga. 13. "This case has already consumed too much

Jury to decide

:

;

:

:

;

;

:

;

;

:

:

;

;

:

;

;

:

:

:

:

:

:

67

;
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time, I have allowed the prisoner great latitude, etc., that he might show his
innocence if he could," error: 57 Ga. 66. "The jury should find defendant
guilty," error: 57 Ga. 505. "Under the evidence for the defense he is guilty,"
error: 56 Ga. 385. "If the jury believe the evidence for the State they must
find a verdict of guilty," error: 56 Ga. 61.
"If the jury believe the witnesses,

and the person assaulted had died,

"No debtor

Ga. 249.

it

would have been murder," error: 59

in the condition of P. could

make such

a gift of his prop-

56 Ga. 369. Charge should not characterize deceased as "victim," nor declare prisoner "guilty of murder," if certain matters of fact be

erty," error:

not true

58 Ga. 36.

:

Reference to the evidence by the court,
22 Ga. 403.
sel, not error

in

deciding a point raised by coun-

:

Refusal to express opinion as to which of several possible inferences

is

cor-

rect, not error: 19 Ga. 591.

Statement proper, of the evidence, difference between directing and expressing opinion as to facts proven 43 Ga. 368.
:

Sufficiency of evidence, not the province of the court to express an opinion

on

:

As

10 Ga. 512.

to nonsuit

:

14 Ga. 699.

Threat as evidence, judge should express no opinion on: 58 Ga.
Notes from decisions since Code of 1882

See notes to section 5473

et seq.,

224.

:

and notes to section 1032 of Penal Code

(Vol. III.) for annotations from criminal cases.

Admissions, use of word "landlord" authorized, where relation of landlord
and tenant admitted in pleadings, and no conflict in evidence 75 Ga. 272.
Agreement that judge decide case and direct verdict, right of exception not
reserved doubtful whether bill of exception lies 75 Ga. 755.
Assumptions, charge should not assume as proven, facts in contest: 67 Ga.
Charge should not assume as proved facts not proven, nor otherwise ex467.
press or intimate opinion on issues for jury 67 Ga. 306, 307. Charge assuming
truth of one side of disputed question of fact was error 76 Ga. 712. Fraud in
horse-trade, contested issue, charge assuming fraud was error: 89 Ga. 279.
Error to assume conflict in evidence when none, and charge jury on that subject, though charge connected with relevant and correct law applicable to case:
92 Ga. 77. Charge here not objectionable as assuming fact which should have
been proven by plaintiff: 93 Ga. 265. See catchword "Intimation," post.
Calling attention to non-production of witness who ought to have special
knowledge concerning fact in issue, not improper: 88 Ga. 9.
Charge that evidence established certain fact, was error: 65 Ga. 506.
Confessions, charge on, withdrawing question of volentia from jury, unsat:

:

;

:

:

77 Ga. 596.
Construction, charging jury to find a line "along" a certain fence, does not
fix the line and was not error: 71 Ga. 619.
Contentions of parties fairly stated by court to jury 66 Ga. 584. That court
states in inverted order and involved way, not intimating opinion on the evidence, etc. 92 Ga. 66. See catchwords "Issues," "Opinion," and "Partiality,"

isfactory

:

:

:

post.

Damages, jury unable
tions here error

:

to agree

upon amount

of

damages, court's instruc-

77 Ga. 77.

Doubtful evidence,

in admitting, better practice is

not to call attention of

jury to its doubtful character: 83 Ga. 512; disapproving 76 Ga. 209; citing 5
Ga. 86; 6/325; 8/273. To do so, however, is mere irregularity: 83 Ga. 512;
citing 11 Ga. 536.
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66 Ga. 588
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;
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1.

court's

is

68 Ga. 292.

Examination of witnesses by judge, proper when necessary to bring out
See catchword "Ques-

truth, but should not intimate opinion: 95 Ga. 244.
tions," post.

Good faith of transaction is for jury to pass upon 76 Ga. 53.
Intimation, error for court to stress portion of charge favorable to one
party 65 Ga. 720. Reversal not granted here, on ground that charge excluded theory of one side 75 Ga. 529. No intimation of opinion here, in stating
uncontested facts 75 Ga. 537. Correct reference to facts in evidence, in explanation of ruling, not reversible error: 77 Ga. 181. Charge which in presenting
law of defendant's side of damage suit did not invade jury's province 79 Ga.
782.
Charge in railroad damage suit so worded as to intimate that plaintiff's conduct did not amount to negligence
82 Ga. 452. Intimation on matter
conceded, not improper: 62 Ga. 532; 82/580. Not intimation that special defense doubtful, for judge to charge that defense, if true, is decisive of case:
91 Ga. 5.
New trial, where judge intimated to jury opinion on certain evidence: 91 Ga. 167. See catchword "Assumption," ante.
Issues, statement of, in charge, not error: 75 Ga. 331. Court may state
what parties claim 89 Ga. 504 see also 59 Ga. 199 58/559. If one main issue,
court may so state, but cannot single out one of several, and present it as
controlling: 95 Ga. 244. See catchwords "Contentions of Parties," ante, and
"Opinion," and "Partiality," post.
Jury should be left to judge weight of admissible evidence 67 Ga. 676. Conflict of evidence, for jury to decide: 86 Ga. 76.
Reasonableness of ordinance
regulating speed of train in a city, is for court, not jury: 87 Ga. 392; 90/501.
:

:

:

:

:

:

:

;

;

:

was obiter.
whether words

81 Ga. 418,

libelous, question for jury, and if at all, court should
not instruct them that words libelous, unless crime charged: 68 Ga. 380; see
also 51 Ga. 510.
Negligence is question for jury, and it is error to charge that if certain facts
exist carrier was negligent 76 Ga. 771. No intimation in charge as to what
acts of engineer would constitute negligence, nor that plaintiff (coupler) contributorily negligent: 83 Ga. 444; distinguishing 79 Ga. 463. Referring to
jury question of what was plaintiff's duty under certain circumstances detailed
in evidence, was proper reference of question of diligence or negligence 83
Ga. 539. Not error to charge, "he must not have contributed to the injury" :
94 Ga. 457.
Charge here invaded province of jury: 95 Ga. 617; see also 82
Ga. 452.

Libel,

:

:

Newspaper reports, not error for judge to censure newspaper reports of
case on trial and caution jury to disregard them, etc. 91 Ga. 344.
:

New

not granted defendant, because court stated to jury that plaintiff's counsel conceded certain facts favorable to defendant: 67 Ga. 430.
Granted because of expression of opinion, Supreme Court will not readily
interfere 71 Ga. 644.
trial,

:

Opinion of court on law, invoked by counsel, during argument to jury,
may be expressed then 65 Ga. 707. Expression of opinion by justice as to
value of writing submitted to jury, error: 65 Ga. 647, 648. Construction of
contract and stating legal effect, not expressing opinion as to what proven 67
Ga. 599. Saying that party "brings evidence to show," etc., not expression of,
on facts: 75 Ga. 331. Judge should direct verdict in suit on notes where no
issuable defense and no conflict of evidence 75 Ga. 715. Judge's charge stating what parties insist upon, means what they contend for, as parties, not
:

:

:
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See also catchwords "Contentions" and

"Issues," supra.

Ordinary care, court cannot instruct jury, what facts constitute,
77 Ga. 182.

case

in

given

:

Partiality, not always necessary that court should charge equal amount of
theory of each side: 68 Ga. 292. See also catchwords "Contentions," and
"Issues," supra. Right and duty of judge to sum up evidence and fairly state
contentions to jury, expressing no opinion on facts: 76 Ga. 311. Error to
charge particularly as to relevancy of certain testimony, making no special
reference to evidence favorable to other side 92 Ga. 688.
Phrases, statement that testimony taken down on former trial "is evidence
of what witness swore," not work reversal 66 Ga. 590. Request to charge, intimating what was "a good refresher" of a witness's memory, properly refused:
73 Ga. 584. So, of request intimating that a circumstance was "a strong circumstance," etc.: 73 Ga. 584. "So you see it is carried down to that," not
expression as to what was proven, here: 75 Ga. 800. "All actions of this sort
necessarily imply fault somewhere," amounted to charge of presumption of
defendant's negligence here: 76 Ga. 311. "I charge you .... on damages,
because .... judge cannot tell in advance what view the jury will take,"
error: 81 Ga. 640. "You can retire if you wish," etc., not reversible if verdict necessary result of evidence: 87 Ga. 203. So, inquiring shortly, "what
was the difficulty" 87 Ga. 203. Charge that jury judge "what is in evidence,"
plainly meaning "what evidence proved," inaccuracy harmless: 90 Ga. 266.
Judge's remark that he thought evidence "applicable," and if it had no relation to issue it would do no harm, not error: 95 Ga. 244.
"Go to your room
and make an honest effort to agree on a verdict," not improper: 88 Ga. 54.
Questions, privilege and duty of judge to propound questions to reluctant
witness in order to elicit truth 75 Ga. 181 see also 95 Ga. 244. Questions by
court, such as, "How do you remember dates so well?" "You have a talent,
a gift, that way," and like comments, required new trial: 90 Ga. 582.
Railroad rules, in suit by employee vs. railroad for personal injury, meaning of a rule of the company, not for jury, but for court: 94 Ga. 457.
Remarks, judge recalling jury, charging as to preponderance of evidence
and stating that mistrial unnecessary if they follow his rule, no new trial 68
Ga. 511. Remark of court here, in ruling upon admissibility of evidence,
bad practice, but not authorize new trial: 69 Ga. 623. Remark of judge,
operating as threat to starve jury into finding verdict, error: 75 Ga. 446.
Remark of court to counsel arguing case, that court agreed with him on the
law, proper: 76 Ga. 700. After charging general rule as to preponderance of
evidence, that if jury observe that rule they ought to find no difficulty, not
intimation of opinion: 83 Ga. 540. Side remarks of judge, not such ruling or
intimation of opinion as subject to review: 86 Ga. 108. Remark that court
did not see use of certain evidence, made to elicit views of counsel, not error:
89 Ga. 161. New trial not granted because court, in jury's hearing, remarked
that counsel made a good many unnecessary objections to testimony 91 Ga.
161.
As to propriety of court's remarks in presence of jury, as to motions of
head by plaintiff's mother during testimony 91 Ga. 344, 345.
Request to charge, refused as liable to be construed as expression of opinion 91 Ga. 93.
Section construed, means expression or intimation of opinion during trial:
93 Ga. 307.
Slander case, a charge in, which, as to intimations by court, was "remarkably free from any ground of exception" 83 Ga. 242.
:

:

:

;

:

:

:

:

:

:

:
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of judge on immaterial point, that there was no conflict, new
not required: 65 Ga. 621. Statement by judge, that there was no evidence to warrant charge requested, error here: 65 Ga. 719. Statement to
counsel, that testimony objected to was offered for purpose of impeachment,
not error: 76 Ga. 662. Statement in charge, of positions taken by plaintiff on
Proper to state in
issues, was not expression of opinion here 80 Ga. 642.
charge that mortgage had been foreclosed, where pleadings and evidence
showed it: 80 Ga. 642. Proper to state in charge that certain admission had
been made and certain facts proved were data which might be used in reaching verdict: 80 Ga. 691. Where there is no evidence of an alleged fact, judge
may so state to jury 88 Ga. 60. Proper for court to announce that no necessary inconsistency between two writings 94 Ga. 607.

Statement

trial

:

:

:

Testimony, on objection to counsel's statement
fact as to what was sworn by witness 65 Ga. 202.

in

argument, court

settles

:

Turning-points of case, not error
such 92 Ga. 73.

in

court to specify, and designate them as

:

Unambiguous paper, construction of, in jury's presence, proper: 65 Ga. 711.
Unambiguous letter in evidence, proper for court to instruct jury as to meaning, etc.

:

95 Ga. 423.

Verdict directed for defendant where agency not proven in suit for damages for agent's acts 75 Ga. 29. Evidence on controlling issue conflicting,
error for judge to direct a verdict: 80 Ga. 449. Dictation to jury as to division of fund, was error: 88 Ga. 314. Plaintiff failing to make out case, court
:

may direct verdict, when: 91 Ga. 538. Verdict directed, where such verdict
necessary consequence of evidence 92 Ga. 432. Verdict directed for defendant properly here 93 Ga. 329. Verdict directed for plaintiff properly here
93 Ga. 335. Judge cannot direct verdict for defendant, unless clear from evidence that plaintiff not entitled to recover: 93 Ga. 566.
:

:

§4335.

may preside in banc, when. In all counties Acts 1878-9,
p. 149.
having therein a city of ten thousand inhabitants, two §5851.

(247 a.) Judges

'

in this State

or

of the superior court may preside in banc ; or said
be held in two or more sections at the same time, by dif-

more judges

courts

may

«-.

rooms in the court-house, or at the countysite, as may be convenient, under such regulations for the service of
jurors, talesmen, and officers, and for direction and notice to suitors,
counsel and witnesses, and calling the dockets, as the judge of the
circuit, or, in his absence, the senior judge in commission present,
ferent judges, in separate

may

direct.

§4336. (247 b.) Minutes of proceedings.
The clerk shall, by himself or his deputies, attend in each of said sections, and take knowl-

edge of the proceedings, and enter the same on the book of minutes
in such form as to show before which judge or judges such proceedings were had, respectively; and for all purposes of bills of exceptions, writs of error, or other subsequent action, the record in

the particular case, the rights and remedies of the parties shall stand
as if the judge who tried the case or made the decision was the only

one presiding in the court.

But

if

circuit, or, in his absence, the senior

sitting in banc, the judge of the

judge in commission, shall, for

^8, 4360

^

8

^p

7

^®'
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its

such subsequent purposes, be the one authorized to act in behalf

of the whole court.

A Ct

8789,
i5o

p

§4337. (247c.) Power, how used.

The powers conferred by the two

preceding sections shall be used by the judges discharging the duties
sound legal discretion, to facilitate and speed the trial of

in their

causes and clearing the dockets, but without working surprise,
abridging any substantial right, or working any hardship or injustice.

A ct
P

878" 9

i5o

1886, p. 34.

'

(247 d.) What this law embraces. This and the three preceding sections shall embrace in their provisions all business, and all
§ 4888

-

causes, whether civil or criminal, pending or

which

may

be brought

in said courts.
This law not unconstitutional: 86 Ga. 108. Cited: 79 Ga. 789; 86/116.
General Note on Practice in Superior Courts. Order of argument .—\ti
claim cases: See Rule of Court, No. 13 (section 5644). In motions: See Rule
of Court, No. 45. In plea of justification in tort: See section 3051. In criminal cases: See section 1029 of Penal Code (Vol. III.). Appeal from order of
ordinary setting up a will, propounder opens and concludes 6 Ga. 324. Application for letters of administration, the applicant: 9 Ga. 199. Appeal from
assessment of damages by appraisers, the original movant: 9 Ga. 359. Solicitor-general may take any place on side of the State 15 Ga. 476. Party on
whom burden of proof rests: 24 Ga. 211. Motion to dissolve injunction, the
party moving for it 35 Ga. 47. Issue of fraud on application under honest
debtor's Act, counsel for creditors 25 Ga. 269. Issue on attachment affidavit,
defendant taking issue on attachment affidavit: 28 Ga. 109. On issue of devisavit vel non, propounder of the will 35 Ga. 102. One joint defendant introducing evidence, complainant's solicitor opens and concludes argument: 37 Ga.
205.
Issue on return of commissioners to lay off dower, on the party moving,
the applicant: 38 Ga. 239; 47/612. On demurrer, defendant had right to open
and conclude: 39 Ga. 232. Traverse of sheriff's return, plaintiff traversing the
return 40 Ga. 286. Bill filed to enjoin ejectment and for specific perform
ance, complainant's counsel: 43 Ga. 361. Case set for Sunday stands for trial
on Monday 12 Ga. 380. Act directed to be done at a particular term of court,
the session of which is prevented by providential causes, may be done at next
term 28 Ga. 194. When acknowledgment of service at appearance term was
sufficient: 25 Ga. 593.
Usual declaration in attachment should be filed at appearance term, but could in this case be filed in vacation 37 Ga. 667. Order
of business of superior court not interfered with, unless judge's discretion illegally exercised 25 Ga. 592. Judge's docket, order of calling See Rules 26 and
27.
Judge's control over entries on his docket, and if incorrectly made should
have them corrected: 48 Ga. 347. When court will not take judicial notice of
matters or entries on its minutes: 53 Ga. 241. When judge should not allow
witness to testify again after argument has closed 59 Ga. 383. When defendant's statement did not deprive him of concluding argument 48 Ga. 30. Executor opens and concludes, where will is probated in solemn form 52 Ga. 169.

—

:

:

:

:

:

:

:

:

:

:

:

:

:

:

Notes from decisions since Code of 1882

Argument (improper), when counsel

in

argument

:

travel outside the case,

attention of court should be called to it, and ruling invoked to restrain, or by
request to charge too late to raise point on motion for new trial: 65 Ga. 525.
;

See notes to section 1029 of Penal Code (Vol.

III.), for

other annotations from
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See also general note on Attorneys at Law. Argument of
criminal cases.
counsel not necessarily ground for new trial here, especially as it does not
appear that objection was made thereto, or court's attention called to it:
88 Ga. 562. Argument allowed after objection made, upon extraneous facts
not in evidence, reversible error: 87 Ga. 15, 16. If attention of court be not
called to improper statement of counsel, it is no ground for new trial: 87 Ga.
Improper argument no ground for new trial, where no objection
182, 183.
made, and court in his charge characterized remarks as improper: 90 Ga. 501.
Proper practice in such cases stated
see also 89 Ga.
90 Ga. 143, 501
:

;

Improper argument, which court did not hear at the time, nor have
Improper
his attention called to during trial, not justify new trial 92 Ga. 133.
argument no cause for new trial here 93 Ga. 535.
Counsel not allowed
to argue facts not appearing from the testimony 65 Ga. 756. Where, after
counsel had argued outside evidence without objection, his adversary so
argued, court properly interrupted 73 Ga. 150. Error for court not to interpose upon objection made, where counsel made improper comments, and in
close case such error requires new trial 85 Ga. 576. Improper previous remarks of opponent do not justify 85 Ga. 576. Remarks of counsel outside of
the evidence, checked by judge as soon as possible, not good ground of exception 74 Ga. 164. Not error to stop counsel from commenting upon evidence
rejected 75 Ga. 874. Stating fact in argument which is not in evidence, nor
noticeable judicially, not tolerated by court: 82 Ga. 740.
Where motion for
601, 602.

:

:

:

:

:

:

:

:

continuance made for absence of witnesses before jury impaneled, witnesses
subsequently produced but not introduced, error to permit, over objection,
comment for not introducing, when 78 Ga. 592. Objection to counsel's reading
decision rendered when case was formerly before Supreme Court, waived by
failure to invoke court's ruling: 79 Ga. 11.
Not appearing that court failed
to rebuke counsel for grossly improper remarks, presumed that court did its
duty in this respect 89 Ga. 496. Improper argument rebuked by judge properly here, and mistrial or new trial not required 95 Ga. 79. Counsel not permitted to refer to argument of opposing counsel, in another case, to discredit
his sincerity, etc.
95 Ga. 293. On trial of civil case, counsel should not read
Supreme Court decisions in same, or in other case, to jury: 90 Ga. 582. Request necessary, if counsel wish former verdict on declaration concealed from
jury: 90 Ga. 582; and see 86 Ga. 295.
Argument (proper), not objectionable for counsel'to use in argument "Phillips' Remarkable Cases of Circumstantial Evidence," nor for his adversary to characterize it as mere romance or fiction 65 Ga. 506. No cause for
new trial that counsel read and commented upon reported cases, to court, in
arguing question of law, whether in hearing of jury or not: 94 Ga. 447. Counsel have a right to comment upon all testimony in the case, and though deductions illogical, court cannot interpose 83 Ga. 658. Counsel in opening may
state fully what he expects to prove, in hearing of plaintiff, who is afterwards
a witness 90 Ga. 500.
Argument (jury), motion for nonsuit may be argued in presence of jury:
73 Ga. 150.
:

:

:

:

:

:

:

Argument (denied), decision, without hearing argument of counsel, not
error here: 69 Ga. 244.
Court indicating necessity for shortening argument
where counsel on both sides agreed that

it should be limited, was no ground
cutting off argument of counsel was harmless 94 Ga. 532.
Where no conflict of evidence, and only evidence before the
jury being notes which demanded verdict, argument unnecessary and not allowed: 75 Ga. 715. Suit on open account, personal service, no plea or answer
filed, court did not err in refusing to allow argument to jury
81 Ga. 150.

for

new

trial

:

66 Ga. 115.

Where

:

:

§4338

§4338
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Denial of right of argument to defendant's counsel, where verdict for plaintiff was directed, harmless error: 94 Ga. 532; 63/11.
Where witness was reintroduced to prove venue, not error to refuse to allow counsel for defendant
to reargue entire case 80 Ga. 469.
Argument (order of), no ground for exception, where order in which case
is argued results from arrangement between court and both counsel
74 Ga. 59.
:

:

Argument (opening and conclusion), bill and suits enjoined, tried together,
complainant has right to open and conclude 65 Ga. 724 72/320 see also 43
Ga. 364. See notes to section 1029 of Penal Code (Vol. III.), where annotations
from criminal cases are principally to be found. Defendant cannot assume
burden of proof in illegality case and thereupon open and conclude 69 Ga. 317.
Importance of right to open and conclude to jury 74 Ga. 547-837. Its improper
denial will generally cause reversal 78 Ga. 106. See section 5160 and notes.
Recalling witness for further cross-examination, not deprive party of right to
open and conclude: 68 Ga. 560; 67/221. Exception to refusal to allow defendant's counsel to open and conclude, without merit here 84 Ga. 339. Two hours
sufficient time for defendant's counsel to argue this case to jury, nor was it
error for court to remark, "Hurry through, as this case has already consumed
more time than its importance demands" 84 Ga. 342, 343. Where possession
is in issue in claim case, plaintiff is entitled to open and conclude: 64 Ga. 753.
Where neither by entry of levy nor admission of claimant the possession of
property is shown to be in defendant in fi. fa., and plaintiff takes burden and
establishes the fact, he is entitled to open and conclude 89 Ga. 435. Defendant, filing plea of justification, has right to open and conclude 69 Ga. 251 and
this is true notwithstanding special damages claimed, and general issue insisted upon 81 Ga. 425.
Supposed plea of justification not give opening and
conclusion here 92 Ga. 421. Where, in complaint for land, defendant pleaded
that deed relied on by plaintiff was usurious, he held affirmative and was enBurden on plaintiff, he concludes,
titled to open and conclude 71 Ga. 698.
though defendant's pleas take affirmative on certain issues: 83 Ga. 278. Defendant to a bill entitled to open and conclude, where he introduces no testimony: 72 Ga. 359; see also 6 Ga. 265; 51/341-347. Where some defendants
introduce evidence and others do not, complainant's solicitor concludes: 37
Argument opened and concluded by defendant if court rejects all
Ga. 205.
his evidence. But opening and conclusion lost if defendant proves by his
Where defendant admits
witness any fact material to defense 90 Ga. 24.
execution and ownership of note sued on, he is entitled to opening and
Applicant for caveated year's support opens and conconclusion 93 Ga. 438.
Objectors to applications before ordinary
cludes: 73 Ga. 66, and cases cited.
for exemption of personalty, were entitled, on appeal in superior court, to open
and conclude: 79 Ga. 614. Where contest is with adverse claimant of property on appeal to superior court from judgment of ordinary, opening and conclusion belong to claimant, not to widow: 93 Ga. 327. Opening and conclusion
belong to railroad company on appeal from assessment of damages to property
by building road 90 Ga. 56. Right to open and conclude belongs to railroad
company in proceeding for assessment of damages: 94 Ga. 555. Two suits
against same debtor brought at different times, consolidated, opening and
conclusion could be awarded to plaintiffs in first suit: 94 Ga. 751. Burden of
proving fraud being vital issue, and upon attaching creditors, it seems they
would be entitled to open and conclude: 81 Ga. 11. Counsel for original
plaintiffs in insolvent-trader receivership case open and conclude, when
95
Ga. 172. Creditors attacking mortgage of intervening plaintiff, entitled to
open and conclude argument: 95 Ga. 172. See notes to Rules 3 and 6 (sections
5634 and 5637) of superior court.
:

;

;

:

:

:

:

:

:

:

;

:

:

:

:

:

:

:

:
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Consolidation of actions, for notes on, see section 4943.
Counsel, where counsel improperly interrupts opposing counsel while addressing jury, not error for judge to direct former to sit down 91 Ga. 19.
Court, may correct mistaken ruling as to onus after evidence all in: 90 Ga.
113. Court may reconsider, withdraw evidence from jury, and sustain general
demurrer: 89 Ga. 76.
Dismissed, erroneously, case should have been reinstated on proper motion
:

93 Ga. 343.

Explanation of counsel, in reply to criticism of opposing counsel, such explanatory facts not being part of evidence, not heard 89 Ga. 761.
Improper conduct, proper practice stated, where plaintiff or his counsel violates conditions of fair trial by stating facts to jury not in evidence, or other
unfair practice in conduct of case: 89 Ga. 601, 602. Failure to object or invoke instructions, treated as acquiescence, and new trial refused: 89 Ga. 601,
602.
Alleged misconduct of counsel in disclosing in hearing of jury contents
Immaterial,
of proffered paper, matter for discretion of judge: 89 Ga. 601.
if nowise excepted to at time: 89 Ga. 601.
Interrogatories inadvertently
handed by counsel to jury, who did not know they had them until returned
to court-room, not work new trial: 87 Ga. 100; see also 67 Ga. 766; 72/472.
In moving to reopen case, during argument, counsel should not state in
jury's hearing names of witnesses and what their evidence will be: 87 Ga. 674.
Judge as jury, deciding case long after hearing, may render judgment
without evidence being before him, if he be satisfied he recollects it: 87 Ga. 55.
Jury, all evidence in support of illegality ruled out, submission to jury improper: 81 Ga. 162.
Where attorney misquotes evidence, insisting it means
as he states it, not error to leave legitimacy of inference to jury 92 Ga. 53.
Leave of absence, where attorney whose employment was known to opposing
counsel was providentially absent with court's leave, though name not marked
on docket, leave applied to the case: 87 Ga. 478.
Client also absent because
court announced that said counsel's cases would not be taken up, judgment
set aside on motion at same term, accompanied by affidavit of meritorious defense 87 Ga. 478.
Recharge, where jury request, on any point, court must do so, and consent
of defendant's counsel not necessary 75 Ga. 571.
Reopen cases, no error in refusing to recall jury to hear testimony of defendant who arrived late 68 Ga. 833. Discretionary whether court will reopen case and allow further testimony after argument closed: 69 Ga. 637.
Within court's discretion whether case will be reopened for new evidence,
after argument commenced 75 Ga. 645. Reopening case for further testimony, discretionary with court 81 Ga. 325. Allowing additional testimony,
always discretionary 81 Ga. 581. It is discretionary with the court to reopen
case for re-examination of witness 87 Ga. 416 89/322. Discretionary to reopen case for more testimony after plaintiff closed, and motion for nonsuit
argued 92 Ga. 772. Discretionary with judge at chambers, on injunction hearing, to reopen case for more testimony upon discovery of additional witnesses
after argument, and while decision held up: 87 Ga. 261; citing 80 Ga. 124;
distinguishing 70 Ga. 284 21/74.
:

:

:

:

:

:

:

:

:

;

:

;

time of, parties and attorneys here had notice, in law, of time of trial,
absent, court could proceed without them 91 Ga. 47.

Trial,

and,

if

:

Verdict directed, where, upon the widest and most favorable view, the evidence presents no legal defense, court may so instruct the jury as matter of
law: 64 Ga. 445. No plea of non est factum, no contradictory testimony, and
nothing before jury but notes sued on, it is the duty of the court to tell the

§4338
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jury what the law requires on the undisputed facts 75 Ga. 715. Where there
is no conflict in the evidence, the court may direct verdict: 77 Ga. 582-584.
Better practice stated 73 Ga. 791. Judgment directing verdict not reversed
where verdict is necessary result of the evidence, the evidence being sufficient and not conflicting: 88 Ga. 166. No error in directing verdict which is
the inevitable and only legal result of the pleadings and evidence: 90 Ga. 287.
Verdict being necessary consequence of the evidence here, there was no error
in directing it: 92 Ga. 432.
Plaintiff's case here being fully made out, and no
evidence being before jury to support plea, it was not error to direct verdict
for plaintiff: 94 Ga. 105. Striking plea for want of evidence was harmless irregularity 94 Ga. 105. Court did not err in directing verdict for plaintiff here,
under the uncontroverted evidence, as no rightful verdict could have been
rendered for defendant: 94 Ga. 531, 532. No issuable defense having been filed,
and as amount of recovery was penalty fixed by statute, there was no error
here in directing verdict for such statutory penalty 95 Ga. 807. Where evidence on controlling issue is conflicting, it is error to direct verdict in favor
of one of the parties 80 Ga. 499. Although the evidence in behalf of defendant's theory of payment was slight, it was sufficient to carry case to jury,
and court erred in directing verdict 94 Ga. 688. Court has no authority to
direct a verdict; if he does so, reversal will result, unless case so plain as to
make it useless to send it back 73 Ga. 661. It was error here to direct verdict
against garnishee in plaintiff's favor, on his motion, without more: 85 Ga.
431-435. Question of fact for the jury here, and it was error to direct verdict for plaintiff: 85 Ga. 580. Rulings of the court on pleas being correct here,
it was not error to direct verdict in favor of plaintiffs
86 Ga. 182. Where
whole case turns upon question of law, which is decisive of its merits, court
may direct verdict for defendant even if irregular, no cause for new trial
where recovery would be impossible: 86 Ga. 756. Where there are several
pleas, and court directs verdict for some of defendants, the direction should
designate plea on which to base it omitting such designation no cause for
new trial where verdict is necessary result of the evidence 89 Ga. 115. Error
here to direct verdict for plaintiff against defendant, a written charge having
been requested 90 Ga. 217. Verdict directed for defendant where plaintiffs
could have taken nonsuit or dismissed their petition, not error, when: 91 Ga.
538.
Suit being based on notes and an account, with personal service, and
casein default, not error to direct verdict for plaintiff without proof of account here: 91 Ga. 778. Verdict directed without proof of account sued on,
error, unless case in default and personal service 92 Ga. 405. While directing
verdict against an attorney for amount admitted by his testimony to be in
his hands, witli interest from service of rule, may be irregular here, it is not
reversible error: 92 Ga. 537. Court erred here in holding that amendment
made to declaration admitted truth of plea, and in directing verdict for defendant: 92 Ga. 501. Treating excluded evidence as admitted, a proper legal
valuation of all the facts would necessarily result in conclusion that plaintiff's
right in remainder was cut off here hence, there was no error in directing verdict for defendants: 93 Ga. 329. The evidence taken as a whole was sufficient
to establish title in plaintiff as against defendant, and there was no error in
directing a verdict here: 93 Ga. 335. Parol evidence having been admitted
without objection, and statute of frauds not being pleaded, it was not so
clear that plaintiff was not entitled to nominal damages, and it was error to
:

:

:

:

:

:

:

:

;

;

:

:

:

;

direct verdict

:

93 Ga. 566.

Witness, persisting in repeating improper statement, correction in discretion of trial judge: 95 Ga. 182.

^
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JUDICIAL DISTRICTS AND CIRCUITS.
§4839. (42.)

Twenty-three judicial circuits.

The

entire State

is

j£.j/~
5946, 431 °-

divided into twenty-three judicial circuits, in reference to the jurisdiction

and sessions of the superior court, as follows, to

wit:

Albany Circuit, composed of the counties of Baker, Calhoun, Deca- Ap t|71870
tur, Dougherty, Mitchell, and Worth.
1869
Atlanta Circuit, composed of the county of Fulton.
^lo
Augusta Circuit, composed of the counties of Burke, Columbia, ^fg1870

'

'

'

McDuffie, and Richmond.

Blue Ridge Circuit, composed of the counties of Cherokee, Cobb,

Fannin, Forsyth, Gilmer, Milton, and Pickens.
Brunswick Circuit, composed of the counties of Appling, Camden,
Charlton, Clinch, Coffee, Glynn, Pierce, Ware, and Wayne.
Chattahoochee Circuit, composed of the counties of Chattahoochee,
Harris, Marion, Muscogee, Talbot, and Taylor.
Cherokee Circuit, composed of the counties of Bartow, Catoosa,
Dade, Gordon, Murray, and Whitfield.
Coweta Circuit, composed of the counties of Campbell, Carroll, Ap. t|3^ 874,
/
ff" r&
Coweta, Fayette, Heard, Meriwether, and Troup.
Eastern Circuit, composed of the counties of Bryan, Chatham,
Effingham, Liberty, and Mcintosh.
Flint Circuit, composed of the counties of. Butts, Henry, Monroe,
Pike, Spalding, and Upson.
Macon Circuit, composed of the counties of Bibb, Crawford, and
Houston.
Middle Circuit, composed of the counties of Emanuel, Jefferson,
Johnson, Tatnall, Washington, Bulloch, and Screven.
Northeastern Circuit, composed of the counties of Dawson, Haber- A!88iAug 8
sham, Hall, Lumpkin, Rabun, Towns, Union, and White.
Northern Circuit, composed of the counties of Elbert, Glascock,
Hancock, Hart, Lincoln, Madison, Oglethorpe, Taliaferro, Warren,
'

'

and Wilkes.
Ocmulgee Circuit, composed of the counties of Baldwin, Greene, JasMorgan, Putnam, and Wilkinson.

per, Jones, Laurens,

Oconee Circuit,

composed

of the counties of Dodge, Irwin,

Mont-

Act

1871 " 2 -

|2

gomery, Pulaski, Telfair, Twiggs, and Wilcox.
Pataula Circuit, composed of the counties of Clay, Early, Miller,
Quitman, Randolph, and Terrell.
Rome Circuit, composed of the counties of Chattooga, Floyd, and Apct^ 1869
Walker.
Southern Circuit, composed of the counties of Berrien, Brooks, Colquitt, Echols, Lowndes, and Thomas.

'
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Southwestern Circuit, composed of the counties of Dooly, Lee,
Macon, Schley, Stewart, Sumter, and Webster.
Stone Mountain Circuit, composed of the counties of Clayton, DeKalb, Newton, and Rockdale. The judge of the Stone Mountain Circuit,

when the business

may

aid in the disposition of the business of the Atlanta circuit.

Tallapoosa Circuit,

1890-1,

of said circuit does not require hi3 attention,

composed

of the counties of Douglas, Haralson,

Polk, and Paulding.

composed

Western Circuit,
lin,

of the counties of Banks, Clarke, Frank-

Gwinnett, Jackson, Oconee, and Walton.

As to creating new

circuit,

and election of judge

ARTICLE
SESSIONS
A

9

oobb

457

s^4:ji5, E849.

/£

z

70 Ga. 390.

3.

AND ADJOURNMENTS OF SUPERIOR COURTS.

The superior
§4340. (3241.) Superior courts to be held twice a year
courts shall be held in each county in the respective judicial circuits,
.

twice in every year, by one or
*

:

more

of the judges of the superior

^>^courts, at the several times prescribed by law.

889,
p 156
$§4315, 5497.

Contingent expenses of superior court.

§4341. (3692.)

Any

contin-

g en ^ expenses incurred in holding any session of the superior court,
including lights, fuel, stationery, rent, publication of grand-jury

presentments when ordered published, and similar items, such as
taking down testimony in cases of felony, etc., shall be paid out of
the county treasury of such county, upon the certificate of the judge
of the superior court, and without further order.
Formerly no authority

of

law for publishing grand-jury presentments at

public expense: 82 Ga. 252.
Claim against public treasury must be clearly referable to law authorizing
it
82 Ga. 252 see also 58 Ga. 384.
:

A

9

cobh 459
§§4315,352.

;

In case of
§4342. (3242.) Adjournment by clerk from day to day.
unavoidable accidents, whereby the superior court in any county
shall not be held at the time appointed for holding the same, the
clerk of such court shall adjourn the same from day to day, not exceeding two days; and unless the presiding judge shall order to the
contrary within the two days aforesaid, the clerk shall then adjourn
said court to the next term.

An adjournment by the clerk legal: 50 Ga. 481. Presumption where adjournment over of a case by judge to next week, although it may be week for
another court in circuit: 61 Ga. 183.
Clerk cannot adjourn an adjourned term from day to day for two days,
where judge's absence not caused by unavoidable accident 74 Ga. 602 distinguishing 50 Ga. 481 61/182.
:

;

;

::;
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Sessions and adjournments of superior courts.

When the ^£23,^
Judge failing to attend, clerk's duty.
4315
is informed by the presiding judge that$
it is not possible for him to attend the regular term of said court
from sickness of himself or his family, or other unavoidable cause,
§4343.

(3243.)

clerk of the superior court

-

adjournment, the clerk shall
adjourn such court to such time as the judge may direct, and shall
advertise the same at the court-house of the county in which said
court is to be held, and one or more times in a public gazette.

which shall be expressed in the order

of

Direction as to advertisement directory only 34 Ga. 348. Section referred
39 Ga. 723. When an adjournment by the clerk was legal
50 Ga. 481. What is "unavoidable cause" under this section: 63 Ga. 791-793.
:

to in criminal case

:

§4344. (3244.) Court

may

be adjourned,

by the judge

shall be adjourned

above stated; but the judge
to such time as he may think

No

when.

superior court A

2

^J J

61

in vacation, except for the causes

may

in

term time adjourn such court

fit.

26 Ga. 275. Parties bound to take notice of an adjournment
Section referred to and construed in criminal cases 63 Ga. 792

Stated in

:

36 Ga. 255.

:

39/723.

§4345. (3245.) Special terms.

may,
J

'J

The judges

of the superior courts Acts

imi,

adjourned terms of said 1855-6, p. 59.
1890-1, p. 74.
courts in every county within their respective circuits, when thesis.
of this State

'

business requires

in their discretion, hold

to close the dockets,

it

a sound discretion, cause

new

and may, in the exercise of

juries to be

drawn

for the same, or or-

der the juries drawn for the regular term to give their attendance

upon such adjourned terms; and such judges are authorized

to hold

special terms of said courts for the trial of criminals, or for the dis-

any county of their cirattendance
of grand or petit
to compel the
jurors, either of a previous term or to draw new jurors for the same,
according to the laws now in force.
position of civil business, either or both, in
cuits, at discretion,

This Act

and

Section referred to and construed:
In criminal cases: 47 Ga. 247; 54/375; 61/642; 63/388.
And this law authorizing judges to hold special terms for trial of civil cases is
constitutional 47 Ga. 553.
Relatively to process and pleading, an adjourned term is same as regular
term fixed by statute 93 Ga. 645.
Adjourned term may continue in session so long as necessary to transact
business 91 Ga. 136.
is

constitutional: 34 Ga. 271.

51 Ga. 497; 36/256.

:

:

:

The judges ofActsi887,
five days before next term.
the superior and city courts in this State shall adjourn the regular §4276."
§4346.

Terms adjourned

and adjourned terms of said courts at least five days before the com- &4u.
mencement of the next regular term of said courts.
General Note.
day

in April

Ga. 411.

and

—Where law provides that court shall be holden fourth Mon-

first

Monday in May, and

there are four

Mondays

in April

:

31

.

t

/6

"

FIRST TITLE.— CHAPTER

4347-4354

The clerks

7,

ARTICLE

4.

1070

of the superior courts.

Jurisdiction of judge of superior court coextensive with the State

Ga. 23

;

:

44

79/786.

Notice of time and place of holding court should be taken, although no
judge for that circuit: 44 Ga. 23.

ARTICLE

4.

THE CLERKS OF THE SUPERIOR COURTS.
Act 1799,
The clerks of
84347.
(255.)/ Term of
J office
M
B
\
Cobb, 574.
Acts 1871-2, elected for the term of two years.
.

p. 23.
$$4313', 4242.

§4348. (256.) Cannot practice law.

the superior
courts are
l

No person

is

eligible to the

office of clerk, or to perform any official duty as such, who, while in
such capacity, practices law in his own name or another's, as a partner or otherwise, in any court, except in his own case.

Does not apply to the clerk of the county court under the Act of 1866: 55
Ga. 282, 283.
Acts

§4349. Clerks of superior,

1893,

may

be clerks of city courts.

Clerks of the

superior courts shall be eligible to hold the office of clerk of the city

$224.

or county courts in the county of their residence, on taking the oath
Act

1826,

$4238.

'

and giving bond and security prescribed by law.
§4350. (257.) Vacancy. If a vacancy occurs (or will shortly), the
ordinary of the county where it happens shall give notice in one or
more of the public gazettes of said county (if any), and at the courthouse, and at three or more of the most public places of said
county, twenty days previous to the day of election, which shall be
appointed by him.
Vacancy, how filled 14 Ga. 596-628. Where there are contestants for clerk
:

of court of ordinary, quo warranto should be resorted to, to test the right: 7
should establish the right: 8 Ga. 368.
Ga. 473.

How

The person elected on
said day shall hold his office for the unexpired term of his predecessor.
The returns of the election must be made to the Governor,
who must commission him.
§4352. (259.) In case of tie. Should any two or more candidates,
§4351. (258.)' One elected

A

2

cibh
S4238

2ii

at an election to

'
-

fill

to fill

a vacancy.

said vacancy, or at a regular election, have the

highest and an equal number of votes, said ordinary shall appoint
and advertise another election in the manner prescribed in the preceding section, and so do until a choice is made.
2
A
As soon as a vacancy occurs, or
§4353. (260.) May be appointed.
cobb 2i3.
$$4230,4238.
m anticipation of it, said ordinary must appoint some qualified person to discharge the duties of clerk until the vacancy is filled.
82,
A
§4354. (261.) Sudden emergency. If from any sudden emergency
cVi
there is a vacancy, and it is not immediately supplied, the ordinary
-

-'*n

or his clerk shall thus act.

^

FIRST TITLE.— CHAPTER

1071

The clerks

§4355. (262.)

How

7,

ARTICLE

4.

§§4355-4359

of the superior courts.

long appointee

to

fill

vacancy holds.

When

a

vacancy occurs, and it is not more than six months from the time
the election can be appointed by said ordinary and held until the
existing term will expire, the person or persons appointed shall discharge the duties of the office for the balance of the term, and there
shall be no special election.
If there is a vacancy, or ^^42,
§4356. (263.) Judge may appoint clerk.
for
any
his
deputy
and
reason
clerk
do
not act as clerk at the Act|8i853-4,
the
time provided by law for holding any of said superior courts, the W050, 4289.
presiding judge thereof shall appoint a clerk, who holds his office
during the term and for ten days thereafter, and any act that he
does during said time that the clerk could have done is valid.
Vacancy, how

filled

appointed by the court

§4357.

(264.)

formerly: 14 Ga. 596.
46 Ga. 388.

Same

rule where the sheriff

is

:

How

long such appointee holds.

If,

by the expiration

is no one else to act as clerk, said last-mentioned
continue as such until there is an appointment or
election; and any appointee or other person lawfully discharging
said duties shall continue to do so until there is an election and

of said time, there

appointee

may

qualification.

§4358. (265.) Oath of clerk. The clerks, before entering upon the
discharge of their duties, whether appointed, elected, or such by

234 4289
<

-

operation of law, must, besides the oath required of all civil officers
(unless already taken), take and subscribe to the following oath:
"I do swear that I will truly and faithfully enter and record all
the orders, decrees, judgments and other proceedings of the superior
court of the county of
and all other matters and things which
by law ought by me to be recorded; and that I will faithfully and
impartially discharge and perform all the duties required of me, to
the best of my understanding. So help me God." When said oath
is taken by the ordinaries, or their deputies, acting in a certain
contingency as clerks of the superior court, they may take it before any person authorized to administer an oath, and enter it on
the minutes of the superior court.
They also ^oobb99573
§4359. (266.) Must give bond, and may appoint deputy.
shall at the same time (except those appointed by the judges of the Aqo^17o 03
superior courts, and those so by operation of law), execute a bond ^o^b8 ™ 2,
in the sum of three thousand dollars, with good security.
They
shall have the power to appoint a deputy or deputies, and may
require from them bonds with good security, who shall take the
same oath as the clerks do before entering upon the discharge of
their duties, and whose powers and duties are the same as long as
the principal continues in office and not longer, for the faithful
,

performance of which they and their securities are bound.

—

:

FIRST TITLE.— CHAPTER

§4360

The clerks

7,

ARTICLE

1072

4.

of the superior courts.

His bond is not for him as administrator: 55 Ga. 314. Process signed by
deputy-clerk is as valid as if signed by the principal clerk 11 Ga. 178. So also
is afi.fa. issued by the deputy, although there is no seal to it: 40 Ga. 423.
The deputy may administer an affidavit in forma pauperis: 26 Ga. 620. Administration granted by the ordinary to the clerk of the superior court does
not expire when he ceases to be clerk: 22 Ga. 431. Mandamus against a clerk
for not sending up the record to the Supreme Court 59 Ga. 374-378. Damages
against a clerk on his bond, for failing to take legal bond and security to dissolve a garnishment 63 Ga. 788.
Liable in damages for failing to perform, or negligent performance of du:

:

:

ties

A
9
cibb 573

A
cobb^i99

A
cobb^577

;

allegations here sufficient

§4360. (267.) Duties of
superior court

:

66 Ga. 203.

clerks.

It

is

the duty of the clerks of

^e

1*

^

keep their

offices

and

all

things belonging thereto at the

A

COun ty-site and at the court-house, unless impracticable from any
cause, when, by special permission of the ordinary, it may be kept
$f££L5,5636, a t some other designated place not more than one mile therefrom,
5647.
of which public notice must be given.
Cobi?455
Acts 1851-2,

_

.

Rights of a clerk as against a private citizen making an abstract of the records without paying clerk's fee 51 Ga. 395. Section cited 63 Ga. 788.
:

:

2.

To attend

all sessions of

the courts and keep fair and regular

minutes of their proceedings from day to day, including a transcript
of the judge's entry on his dockets when not more fully shown in a
book kept for that purpose.
Order granting a rule nisi may be placed on the minutes nunc pro tunc: 52
Section cited and referred to: 60 Ga. 51, 52.
General Note on the minutes of court, as to what must be placed on the
minutes. Presentments of the grand jury 1 Ga. 243. Order making parties
should be entered on 1 Ga. 355. Rule nisi to set aside a nonsuit 5 Ga. 270.
Brief of evidence in motion for a new trial must be filed, and need not be entered on the minutes: 7 Ga. 436; 8/111. Brief of the evidence agreed upon,
entered on the minutes nunc pro tunc : 10 Ga. 93. Testimony relied on in motion for a new trial must be agreed on by counsel or approved by the court
13 Ga. 403. Brief of evidence need not be entered on the minutes of court: 21
Ga. 214. Order for defendant to answer a bill in equity 11 Ga. 328. Transcript of the judgment of the Supreme Court entered on the minutes, then the
Ga. 204.

—

:

:

:

:

case stands for trial de novo: 14 Ga. 653.

minutes, plaintiff can

amend

Judgment

of reversal placed on the

Order directing
need not be placed on the minutes: 17 Ga. 186. Consent
of a party to the examination of the other party as a witness 22 Ga. 302. Order appointing a guardian ad litem entered nunc pro tunc: 27 Ga. 555. Suggesting the death of a party entered on minutes nunc pro tunc: 38 Ga. 444.
Nolle prosequi must be entered on minutes: 41 Ga. 507.
Minutes should show
still

his declaration

:

28 Ga. 29.

scire facias to issue

:

the entire proceedings of the court: 21 Ga. 133. Transcripts of judge's entries,
when orders, verdicts, etc., do not more fully show the action of the court: 21
Ga. 133. Must transcribe those entries showing action in a cause, when that
action does not otherwise appear on the minutes 38 Ga. 444. Record of a deed
:

on the minutes does not dispense with regular registration thereof: 9 Ga. 440.
Court may change its sentence before its entry on the minutes of court 28 Ga.
235.
If facts do not appear on the minutes, the legal presumption is that they
:

FIRST TITLE.— CHAPTER

1073

The clerks

In

all

ARTICLE

§4360

4.

of the superior courts.

do not exist after three years have elapsed
Code as to amendments of.
3.

7,

:

42 Ga. 203. See section 5110 of the

counties having a city of ten thousand inhabitants, or in A ct|91889

'

p

which two or more judges preside in banc, the clerks shall keep two
separate minute-books or dockets; one in which the civil business
of said court shall be recorded; the other in which the criminal
business of said court shall be recorded; to be known respectively
as minute-book of civil business, and minute-book of criminal

§§ 4049 4336

-

*

business.

To issue and sign (and attach seals thereto when necessary)
every summons, subpoena, writ, execution, process or order, or other
4.

paper under the authority of the court.
A ct 1871
5. It shall be the duty of said clerks to keep always on hand and p |5
ready for use, blanks with printed instructions for taking interroga-

"

2

'

tories.
6.

To keep
c

in his office, in vacation,
'

'

and

in court during
°

term

time, the following dockets, to wit:

An

on which shall be placed all civil cases
pending in their respective courts, in -which an issue to be tried by
a jury is made or likely to be made.
(1)

Cited

:

issue-docket,

81 Ga. 678.

A

motion-docket, on which shall be placed Only those motions which are to be decided by the judge without the intervention
(2)

of a jury.

All civil cases pending in the superior court shall be

entered on one of the two above-named dockets, and, in all cases,
shall be entered

and stand

for trial in the order in

which they came
and such

into court, without reference to the nature of the case,

entry shall include the names of the parties and their attorneys,
the nature of the action, and the character of service; no other

entry or

memoranda

shall be

made on such

dockets, except by the

presiding judge or his order.
Motion-docket is no part of the record 1 Ga. 355. Bench-docket, entry on,
no part of record: 4 Ga. 159; 11/330, 331. No fee should be asked in advance
for entering a case on the motion-docket: 30 Ga. 938.
Clerk's executiondocket is admissible as evidence 30 Ga. 823. Supreme Court will not interfere with the order of business adopted by the superior court, unless there is
an abuse of discretion 25 Ga. 592. Practice of dispensing with the calling of
the appearance-docket disapproved 37 Ga. 667.
Case belonging on issue-docket entered on motion-docket, should not, on
call of latter, be dismissed out of court for want of appearance
81 Ga. 676.
:

:

:

:

:

(3)

Two

subpoena-dockets

—One

for civil, the other for criminal

show the name of the person for whom
subpoena issued, its date, at whose instance it was issued, and to
whom delivered, and shall likewise show all commissions for interrogatories which may have been issued.

cases; such dockets shall

68

Acts 1882-3,
p. 5b.
1892, p.68.

—
FIRST TITLE.— CHAPTER

§4361

The clerks

7,

ARTICLE

1074

4.

of the superior courts.

An

execution-docket which shall show the names of the
parties and their attorneys, date, the time returnable, to whom and
when delivered, when returned, and memoranda of all entries on
(4)

the original.
(5)

A

reverse index to the general execution-docket, on which he

on the general execution-docket.
(6) A trial-docket of criminal cases, showing the names of the
parties, their attorneys, and the character of each case in the order
in which they were returned to court.
(7) Also a docket of criminal cases, to be known as the dead
docket, to which cases shall be transferred at the discretion of the
presiding judge, and which shall only be called at his pleasure.
(8) Duplicates of the issue and motion dockets, for the use of
shall enter all executions, entered

the bar.
(9)

To keep well-bound books
liens and bills of sale

aud other
901

^foi?

'

00) An attachment-docket,

for recording all deeds, mortgages,

separately.

in connection with

cution-docket, or in a separate book, showing

the general exe-

names

of plaintiff

and

defendant in attachment, the court to which it is returnable, the
amount claimed, the day and hour of levy, and a brief general
description of the land levied on.
Ae
p

-

t

880 " 1
'

y3|

§4361. Additional duties.
1.

To record

2.

Every clerk

The clerk

is

also required

well-bound books within six months after the final
determination of any civil suit, all the proceedings relating thereto.
in

of the superior or city courts of this State

must

record immediately in his book of final records every part of the
pleadings, in every case, all garnishments, affidavits, bonds and

answers thereto, all attachment affidavits, bonds and writs of attachment, all claim affidavits and bonds, and all bonds given in any
judicial proceeding, and no clerk shall allow any of such papers
to be taken from his office before recording them as herein required,
and such record shall be a part of the final record of the papers required by law to be made, or all such record, as the case may be.
3. The clerk shall, if any subsequent paper in the cause is recorded, make a reference at the foot of the record hereby required,
to the page where such subsequent record may be found, and shall
also state the case in the index to the book of record, and enter
the numbers of the pages on which the same is to be found.
4. And where any paper so recorded becomes lost or destroyed,
the same may be substituted by a certified copy thereof from the
clerk of the court; but there shall be no tax charged or collected
for any such copy if the loss of the same is caused by or results

from any negligence or fault of the

Any

who

clerk.

shall fail

to discharge the duties hereinbefore

set forth, is subject to be fined

by the presiding judge, during term

5.

clerk

FIRST TITLE.— CHAPTER

1075

The clerks

7,

ARTICLE

§4361

4.

of the superior courts.

time, for a contempt, and of his own motion, whenever said judge
shall discover that said clerk has failed to discharge the duties

herein mentioned.
6. And it shall be the duty of the judges of the several superior
courts to give this law specially in charge to the grand juries, and to
require them to inform the court whether or not the clerk has per-

formed the duties
7.

specified as aforesaid:

Provided, nevertheless, that the clerks shall not be punished for

contempt, under this section, until after the paper or papers required
to be recorded have been filed for three months: Provided, that the
provisions of this section shall not apply to cases dismissed and settled before said record is

made.

This does not include the evidence given in on the trial
to record does not affect the parties 50 Ga. 381.

:

38 Ga. 593. Failure

:

provide, at the expense of each county, a duplex index-book, A ° ^g1887,
wherein shall be indexed the names of grantor and grantee of every
8.

To

instrument recorded in his office, the character of the instrument,
date of the instrument, book where recorded, and the date of the
record.
Failure to index the record does not affect the actual registration, as notice:
50 Ga. 331.

and numbered or lettered, if required, all the books herein enumerated, and to keep for
each (except the dockets called by the court) a proper index, and
to supply any of said books or indexes needed, and to transcribe the
contents of any books of record which may be in a dilapidated con9.

To have properly stamped and

labeled,

dition.
10.

To keep

all

the books, papers, dockets and records belonging ^fo486 408i!'

to their office with care

and

security,

and the papers

filed,

arranged,

numbered and labeled, so as to be of easy reference.
11. To procure and preserve for public inspection a complete file$ 4a8 °( 3
of all newspapers in which their advertisements appear, and have
them bound in volumes of suitable size to be deposited and kept
with their other records.
12. To keep at their offices all publications of the laws of the$ 165
United States furnished by the Governor, and the laws and journals

-

Code, the Supreme
Court Reports, and all other law-books or other public documents
distributed to them, for the public convenience.
of

this

13.

State, all

statute-laws,

digests, this

To procure, within thirty days

after their qualification (if not

already done), a substantial seal of
court and county inscribed thereon.
14.

To make out and

record or

file

of their office.

with the

name

of the

any applicant, upon payment of §5397
properly certified, of any minute,

deliver to

legal fees, a correct transcript,

office,

-

)-

—

FIRST TITLE.— CHAPTER

§§4362-4364

The clerks

7,

ARTICLE

1076

4.

of the superior courts.

15. To make out transcripts of the records of all cases for the
Supreme Court, as the laws require.
$$3618,2779.
±q T/o make a minute on all conveyances or liens of the day left
for record, and the day recorded, to be signed officially, which shall
be evidence thereof, and to attest deeds and other written instruments

for registration.

The clerk of the superior court of the county where the deed is attested and
where it is to be recorded can authenticate with one or more witnesses for
record

:

26 Ga. 406.

Mortgage filed but not recorded in time, not superior to judgment obtained between filing and recording 80 Ga. 230.
Error to admit in evidence unsigned entry on deed, to show time filed for
:

record
$234 -

:

and

court,
$4361.

93 Ga. 127.

To administer

17.

rp

ig_

all

oaths during term time required by the
by law.

to record all oaths required

Q p er f orm su_ch other duties as are or

may

be required by

law, or as necessarily appertain to their offices.

A
Cobo!574
$4047(5).

§4362. (268.)

Section cited
$5397.

May

administer oaths,

etc.

The

clerks of said courts

have authority
rp
i
Q a d m i n i s ter oaths and take affidavits in. all cases permitted
by law, or where the authority is not confined to some other officer.

To

:

47 Ga. 96.

amounts of all costs due in the court of which
they are clerks, and other sums whenever required to do so by law,
or order of the judge, and not otherwise.
3. To advertise under the same rules and restrictions as the
2.

receive the

sheriffs.
4.

To

may

be conferred upon

money on judgments

or fi. fas.: 31 Ga. 359.

exercise such other powers as are or

them by law.
They have no authority to
ct

^

|6

1875 '

5.

To demand and

collect

collect in

advance their fees for recording

deeds.
$$4046,4047

§4363.(269.) Failure of duty.

any duty, or

to exercise

the preceding sections,

is

Any such

clerk failing to perform

any authority when required,

set forth in

subject to be fined for each offense by the

presiding judge, during term time, as for a contempt, on information of

any party aggrieved,

of

which he shall have notice in writing.

Liable in damages for failing to perform, or negligent performance of
duties; allegations here sufficient: 66 Ga. 203.

§4364. (270.) Clerk subject to rule. If any of such clerks receive
any money on any suit or judgment from their courts, or otherwise,

and do not faithfully account for it, they are liable to rule as sheriffs are, and they and their sureties are likewise liable on their official

bond.

FIRST TITLE.— CHAPTER

1077

Sheriffs

and their

ARTICLE

7,

5.

§§4865-4370

duties.

Section cited, and damages recovered against the clerk for failure to take
a legal bond 63 Ga. 786-788.
:

A
13
§4365. (271.) Subject to rule after out of office. They are subject
2 02
4769
to the rule and order of their respective courts after their retirement W*T7»i

^^

from

'

-

office, as sheriffs are.

Section cited, and damages recovered against the clerk for failure to take
63 Ga. 786-788.

a legal bond

:

§4366. (272

)

May

They are subject to be removed $4386.
the said court for any sufficient cause,

be removed.

by the judge of
including incapacity or misbehavior in
from

office

charges for which
must be exhibited to the court in writing, and the facts tried by a
special jury, such clerk being entitled to a copy of the charges three

days before

office,

trial.

Their offices are
committees, or
any person whom they may specially empower to report to the
same, or a succeeding grand jury, or to the judge of the superior
court, who shall submit in writing the condition of said offices, and
specify any neglect of duty, or anything done wrongly or corruptly
§4367. (273.) Clerk's

office

subject to an examination

by such

subject to examination.

by the grand

juries, their

clerk.

General Note.

—The certificate of the clerk

is the best evidence of the filing
Parties should not take original papers out of the
Damages
office: 30 Ga. 674; see also new rules of superior court, No. 18.
against a clerk for failure to perform, or improperly performing, his duties:

of the paper

:

15 Ga. 483.

66 Ga. 203.

Damages on

court clerk

may

No

a bond for a ministerial act
63 Ga. 786-788. Countywhen his ministerial act is valid 55 Ga. 283.
private citizen can make an abstract from the records of the superior court

for publication,

:

practice law, and

:

without paying the clerk his fees: 51 Ga.

ARTICLE

397.

5.

SHERIFFS AND THEIR DUTIES.
§4368. (345.) Sheriff's election and qualification.
ted, qualified,

commissioned, hold their

and are subject to the same

Sheriffs are elec-$4i92.

offices for

the same term,

disabilities as the clerks of the superior

courts.

§4369. (346.)

A

surety for tax-collector ineligible.

tax-collector or other holder of public
office of sheriff, until all

moneys

for

money

which he

is
is

A

surety for any

ineligible to the

bound

shall have

been paid to the proper authority.
§4370. (347.) Vacancies.
Vacancies are filled and the after-pro- Acts 1853-4,
ceedings are as in cases of vacancies in clerks of the superior courts, #238,4990.
except that in case there is a failure to appoint, as set forth in sec-

FIRST TITLE.— CHAPTER

§§4371, 4372

and

Sheriffs

7,

ARTICLE

1078

5.

their duties.

tion 4353, the coroner of the county shall act as sheriff,

and

if

there

no coroner, the ordinary shall make a temporary appointment, and
on failure of both, the sheriff of any adjoining county is authorized
to act as sheriff until the ordinary shall make the appointment or
there is an election.

is

A
Cobb!?k

A

Cobb°i99

A
4
cobb 2*i7
A Ct 1866
'

p

i7

$ 234

-

Before entering on the duties of their
of all the civil
cel
°ffi
's, the following oath, before the judge of the superior court or
ordinary, viz.: "I do swear that I will faithfully execute all writs,
warrants, precepts and processes directed to me as sheriff of this
§4371. (348.)

omce they

Oath of

shall take

office.

and subscribe, besides the oath

county, or which are directed to all sheriffs of this State, or to any
other sheriff specially, I can lawfully execute, and true returns

make, and in all things well and truly, without malice or partiality,
perform the duties of the office of sheriff of
county, during my
continuance therein, and take only my lawful fees. So help me

God."
Cited, as showing his duty to serve bill of exceptions: 72 Ga. 30.

§4372. (349.) Bond.

two

They

shall also give a bond, with at least

sum of ten thousand dollars (unless changed
amount by local acts now in force or hereafter

sureties, in the

a less or greater

to

to

be enacted), conditioned for the faithful performance of their duties
as sheriffs,

by themselves, their deputies and their

jailers,

and

upon £he terms required by law.
There must be some breach of
Ga. 274.
quired

Good

official

duty, to be a breach of the bond: 19

as a voluntary bond, although not executed within the time re-

Ga. 574. Voluntary bond enforced as at common law 3 Ga. 499.
voluntary bond covers the acts of his deputy 9 Ga. 314. When the
admissions of a sheriff are admissible against his sureties 14 Ga. 584. Sureties
on bond applying for release, and the sheriff failing to give bond as required,
vacates his office 46 Ga. 635. Liabilities of sureties where sheriff receives
money after the qualification of his successor: 2 Ga. 248. Delivery of the
bond 3 Ga. 506. Bond void where condition not performed as to other signatures, escrow: 6 Ga. 202. When bond not delivered as an escrow: 11 Ga. 286.
When the bond is not approved as required by law, it is not good as a statutory
bond: 6 Ga. 552. When cannot supersede one bond by another: 9 Ga. 585.
When sureties are released, and as to the object in requiring a bond: 17
Ga. 521. What declaration is sufficient in an action on a bond: 6 Ga. 239.
When sureties not discharged 6 Ga. 239. Effect of rule absolute in suit on
bond: 6 Ga. 239. Rule absolute against a sheriff in a suit on his bond, conclusive against the principal and presumptive as to the sureties 7 Ga. 445.
Sureties may defend against a sheriff's bond by showing a former suit in his
favor: 30 Ga. 927. Judgment against the sheriff admissible against the surety
on his bond 30 Ga. 928. Debt on sheriff's bond under Act of 1809 (Cobb, 200)
and of 1823 (Cobb, 539) 12 Ga. 36. Proof is not thrown on the plaintiff to show
that the bond conforms to the statute, where there is no plea of non est factum:
15 Ga. 423.
Trespass on the case against a sheriff for damages, for not advertising a sale under an execution: 31 Ga. 601-606.
Where there was no defense
filed to a suit on a bond, judgment was rendered by the court: 60 Ga. 314.
:

1

:

Sheriff's

:

:

:

:

:

:

:

:

FIRST TITLE.— CHAPTER

1079

Sheriffs

and

7,

ARTICLE

§§4378-4378

5.

their duties.

Declaration in suit on a bond for failing to serve process, etc. 62 Ga. 168.
May proceed against a surviving surety where the others on the bond are dead
48 Ga. 550. Judgment against the sheriff reversed, the sureties not appealing,
held not liable 18 Ga. 38. When an attorney may sue for himself on sheriff's
bond 34 Ga. 173. Measure of damages against a sheriff for failure to serve
process is the loss suffered by such failure 63 Ga. 509.
Sheriff, on rule, cannot attack validity of process under which money collected, and sureties cannot, on suit on bond; after rule absolute, surety may
set up defenses sheriff could have urged against rule 66 Ga. 492.
:

:

:

:

:

:

Such bonds shall
§4373. (350.) By whom examined and approved.
be approved by the ordinary of the county, and then deposited in
the office of the clerk of the superior court until the first session of

when the presiding judge shall examine said
taken in conformity to the law, and the sureties are
sufficient, so declare by order, and have them spread upon the minutes of the court; and if it has not been so taken they shall give
another bond, which said judge is authorized to take and have entered on said minutes.
that court thereafter,

bonds, and

As

if

to the substitution of another

Bond

§4374. (351.)

to be

bond

:

recorded,

9 Ga. 585.
etc.

When

said bonds are thus

approved by the ordinary, and before deposited in said
shall be recorded in the office of the said ordinary,

office,

they

and after being

passed upon by the judge of the superior court, shall be returned to
the office of said ordinary and by him filed; and if the judge of the

new bond, after having
been approved and entered on the minutes, it shall be filed in the
office of the clerk of the ordinary, and be recorded therein without
superior court compels said sheriff to give a

further approval.
§4375. (352.) Judges of superior court

may examine

said bond.

If

a

term of the superior court is held in the county before the ordinary
shall have approved the sheriff's bond, the judge of the superior
court may do so in the first instance, being careful to take the
opinion of such ordinary, as to the solvency and sufficiency of the
sureties, and, having so approved, the other proceedings are as
herein set forth.

Duty of the judge of the superior court
vency of the bond 17 Ga. 521.

in passing

on the legality and

sol-

:

§4376. (353.)

When

sheriff'is succeeded

by deputy

.

When

a sheriff's

$ 4 ?80.

deputy is the succeeding sheriff, the sureties must be essentially different from those on such sheriff's bond.
§4377. (354.) Sheriff's office. Sheriffs must keep their offices at
the same place and on the same terms as clerks of the superior court
are required.

§4378. (355.) May appoint deputy.
They are authorized in their A
discretion to appoint one or more deputies, from whom they must

^^'

take a bond with sureties.

75

:

FIRST TITLE.— CHAPTER

§§4379, 4380

Sheriffs

and

ARTICLE

7,

1080

5.

their duties.

whom

he may appoint orally 3 Ga.
on a voluntary bond, for the
acts of his deputies: 9 Ga. 314; 15/423. When not liable for deputy's acts: 33
Ga. 585. Evidence of original appointment presumed from subsequent acts of
11 Ga. 423. Judgment against the sheriff for his deputy's conratification
duct, when such deputy and sureties concluded thereby: 10 Ga. 158. Sureties
on deputy's bond can plead anything the principal could 13 Ga. 389. Deputysheriff may appoint a bailiff to do a particular act: 17 Ga. 497.
Must pursue
the sheriff where his deputy pays over the money to him 38 Ga. 575. Sureties
on deputy-sheriff's bond holding on to property mortgaged to secure them 11
Ga. 669. A special deputy de facto may be made by the sheriff appointing a constable to so act: 61 Ga. 272. Sheriff not liable for money loaned by attorney
Sheriff liable for the acts of his deputy,

The

2; 1/588.

sheriff

and his sureties are

:

liable

:

:

:

:

to deputy-sheriff: 59 Ga. 180.

uty's neglect of duty

:

United States marshal alone

liable for his dep-

59 Ga. 432.

Sheriffs are liable
§4379. (360.) Liable for misconduct of jailer.
for the misconduct of the jailer, as they are liable for their deputies,

$4779.

and persons injured by the jailer have the same option in suing
the jailer's bond that they have in suing the deputy's bond.
on his bond were not formerly liable for the

Sheriff's sureties

conduct

Duties,
§4380.
(361.)
/
\
o

*&$?&*
Cobb, 574.

jailer's

mis-

15 Ga. 423.

:

'

of the sheriff—
duty
J

It is the

etc.

^° execu ^ e an(i return the process and orders of the courts in
^cobb^W
8 State, and of officers of competent authority, if not void, with
^obb^bs
2
A
^
lie diligence, when delivered to them for that purpose, according
cobb 48o
!•

^

A

2

cobb
Acts

p. 28.
2

^Iggg

t° the provisions of this Code.

|'i2

1853-4
'

'^

1
'

Where property sold under execution, and the sheriff did not make a proper
return of process 9 Ga. 310. Sheriff is liable for a false or fraudulent return
Deputy may attend on the court in sheriff's stead 17 Ga. 497. Due
7 Ga. 187.
diligence required as to process 37 Ga. 604. When sheriff levies at his peril
and can only seize defendant's property 60 Ga. 518.
Cited: 65 Ga. 81.
Liable to plaintiffs in fi. fa. for failure to properly execute and return final
process remedy and measure of liability 65 Ga. 268.
Sheriff and his wife being usees of judgment, he cannot levy the execution,
and his sale of lands thereunder would be illegal 79 Ga. 55 82/96.
Sheriff may serve bill of exceptions: 72 Ga. 30.
:

:

:

:

—

:

:

;

Officer levying on property in apparent possession of defendant, with notice
that her children are the owners, liable in damages 94 Ga. 623 92/529.
:

$$4262,6684.

To attend upon

;

by themselves or deputies, of the
superior courts of the county, and the court of ordinary, whenever
required by the ordinary, and never to leave said courts while in
2.

all sessions,

session without the presence of one or both of said officers,

quired,

and

to attend in like

manner

tion at the county-site, on the day of an election,
to the closing of the polls,

and

if re-

at the place of holding an elec-

from the opening

to take under their charge all under-

officers present, as a police to preserve order.

Attendance upon court and summoning
extra compensation

:

65 Ga. 80.

tales jurors incident to office,

no

:

FIRST TITLE .—CHAPTER

1081

Sheriffs

To publish

3.

sales, citations

by law, and to keep a

file

and

7,

ARTICLE

§§ 4381 4382

5.

,

their duties.

and other proceedings as required ^57,^361
which their official

of all newspapers in

advertisements appear, in the manner required of clerks of the
superior courts.

To keep an execution-docket, wherein they must enter a

4.

full

description of all executions delivered to them, the dates of their
delivery, together with all their acts

5

^Ifif
5685

^!?'

-

and doings thereon, and have

the same ready for use in any court of their county.
Section cited

Entry

of

:

49 Ga. 576-578.

payment on

this

docket

Such docket as evidence
good evidence: 48 Ga.

is

:

30 Ga. 823

;

48/581.

581.

To keep a book in which shall be entered a record of all sales ^5685
made by process of court, or by agreement of parties under the sanction of court, describing accurately the property and process under
which sold, the date of the levy and sale, the purchaser and price.
1, 5453,
6. To receive from the preceding sheriff all unexecuted writs and ^tlil
process, and proceed to execute the same; to carry into effect any
levy or arrest made by a predecessor; to put purchasers into possession, and to make titles to purchasers at his sales, when not done
by him.
"

5.

Defendant cannot make preceding sheriff's sureties liable, when 2 Ga. 248.
Successor of sheriff may make titles to purchaser without an order of court
7 Ga. 264.
:

To perform such other duties

7.

as are or

may

be imposed by law,

$ 4990

-

or which necessarily appertain to their offices.
Sheriffs or their ct|81884 5,
§4381. Sheriffs may execute justice-court processes.
^
deputies may serve or execute all summons, executions, or others4192 4781
"

'

may now be
served or executed by constables, and for such services shall receive
the same fees as are now allowed constables: Provided, that while it
processes issued from justices' courts, as such processes

shall be legal for the sheriff to serve justice-court processes, he shall

not be entitled to charge the defendant, or losing party, any greater
fees than those now allowed by law to constables for like service:
but if the party wishing any process, mesne or final, served and executed, will

pay

now allowed
iffs

to the sheriff, in advance, the difference in the fees

to constables for such services,

for serving papers issued

shall be
Cited

:

bound

and that allowed

sher-

from the superior courts, the sheriff

to serve such process.

82 Ga. 737.

§4382. (362.) Sheriffs may administer oaths. Sheriffs and their
legal deputies, in this State, may administer oaths in all cases where,
in discharge of the duties of the office of sheriff, it

them

bond and

any

may

be legal for

which by law
suspends the further execution of process in their hands, and said
oaths, when so taken, shall be as legal and binding and subject to
to take

security, or

affidavit

Acts

1878,

$4647(5).

-

FIRST TITLE.— CHAPTER

§§4383-4388

7,

ARTICLE

1082

6.

Solicitors-general.

the same penalty, as to perjury, as oaths are

any other

when administered by

the State.
Books
deposited.
All books the sheriffs are required
§4383. (363.)
to keep, after becoming full, must be deposited in the offices of the

$4361.

officer in

clerks of the superior courts, to be kept as their other books of record.

A

No sheriff or dep§4384. (364.) Cannot purchase at his own sale.
or other officer discharging a similar duty, will be permitted to

coi>if58i

$|^

6 ' 402a 'Uty,

purchase any property whatever at his own sale, upon his own bid,
nor upon the bid of any other person for him, directly or indirectly;
and all such sales and deeds in pursuance thereto, intended to vest
in such officer the title to the property so purchased, shall be null

and

void.

Stated

assumed

A ct

1871 " 2
'

P 5i
S5402 -

:

:

9 Ga. 164.
52 Ga. 343.

Discussed

:

60 Ga. 227.

Inconsistent duties cannot be

Sheriffs are only entitled to such fees or
§ 4385 (365.) Fees.
compensation as the law prescribes, or upon an omission of the
law, to such reasonable compensation as the grand jury shall award;
and where they use property themselves, or hire it out after being
levied upon, they are not allowed a per diem allowance for diet, and
are liable to the proper party for the hire received.
-

Reasonable compensation where the law does not prescribe the amount

:

37

Ga. 606/
$$4046,4779.

§4386. (366.) Defaulting

sheriffs.

comply with the provisions

If

any

sheriff or

deputy

fails to

of section 4380, he shall be fined for a

contempt, as the clerk of the superior court is in similar cases.
tion 4366 as to removal also applies to sheriffs.

ARTICLE

Sec-

6.

SOLICITORS-GENERAL.
^$5881.

(d>

§4387. (372.) Election and term of solicitors-general. There shall be
a solicitor-general for each judicial circuit, whose official term, ex-

cept

when commissioned

years.

He

an unexpired term, shall be four
by the General Assembly, in the manner

to

shall be elected

fill

provided elsewhere in this Code.
Cannot represent defendant in civil action growing out of matter for which
was prosecuted criminally by such solicitor 93 Ga. 823 see also

said defendant

:

;

HGa.47.
$234.

§4388. (373.) Oath. Before entering on the duties of their offices,
beside the oath required of all civil officers, they must in addition

take the following, viz.: "I do swear that I will faithfully and im-

—

^

FIRST TITLE.— CHAPTER

1088

7,

ARTICLE

6.

§§4389-4392

Solicitors-general.

and without fear, favor or affection, discharge my duties
So
as solicitor-general, and will take only my lawful fees of office.
And must also give such bond and surety as is
help me God."
required of the solicitor, who, by virtue of his office, is attorneypartially,

general.

Vacancies occur and are filled as prescribed in cases of the judges of the superior courts, and the manner
of proceeding is in every respect the same.
§4389.

(374.)

Vacancy.

No person is eligible to the office of Ap.tf31877
§4390. (375.) Qualifications.
solicitor-general who has not been a resident citizen of this State

'

^o^iW

three years just preceding his election or appointment,

and who does Acobb6522.

not permanently reside in the circuit at the time of his election or$ 5866
appointment, and who has not attained the age of twenty-five years,
and who has not been duly admitted and licensed to practice law in
the superior courts of this State for at least three years.
A person having been ap§4391. (376.) On same footing as judge.
pointed or elected a solicitor for any circuit is on the same footing
of a judge of the superior court, as set forth in section 4314 (as to

-

retaining his office).
§4392.

(377.) Duties.

Their duties within their respective

cir-

cuits are
1.

To attend each

session of the superior courts, regular or ad-

journed, unless excused by the judge thereof, and remain until the
business of the State

is

disposed

of.

To attend on the grand juries, advise them in relation to mat- ^bbeY*.
2
and swear and examine witnesses before them.
IfoVb
c t 1 32
3. To administer the oaths the laws require, to the grand and
b b ^ 27
petit jurors, to the bailiffs or other officers of the court, and other- ^*^3 |'54
2.

^

ters of law,

)

wise to aid the presiding judge in organizing the courts as he niay AQ*^4'52
Acts 1853-4,
rpmn'Tp
lequnt;.
•

p. 108.

indictments or presentments, when requested $4047
by the grand jury, and to prosecute all indictable offenses.
5. To prosecute or defend any civil action in the prosecution or
defense of which the State is interested, unless otherwise specially
provided for.
6. To attend before the Supreme Court when any criminal cause
is tried emanating from their respective circuits, argue the same,
4.

To draw up

all

and perform any other duty therein the

interest of the State

may

require.
7.

To

collect all

moneys

arising

fines and forfeited recogwhen paid into court before

from

nizances, all costs on criminal cases

judgment, and not otherwise; and at the fall term of each court, every year, to settle with the county treasurer, and pay over to him all
moneys due him according to law, after a fair and full settlement.

-

.

§§4898-4395

FIRST TITLE.— CHAPTER

ARTICLE

7,

1084

6.

Solici tors-general

8.

To

pay over to
tled, and to

ment

same time with the preceding solicitor, and
him any moneys collected to which he may be entirender to him, whenever required by him, a just state-

settle at the

of the condition of his interests.

moneys due the State in the hands of any esand pay over to the educational fund; and, if necessary,
compel them to pay by rule or order of court, or other legal means.
9.

To

collect all

cheators,

To

collect all claims of the State they

may

be ordered to do
by the comptroller-general, and to remit the same within thirty
days after collection; and on the first day in October every year to
report to him the condition of the claims in their hands in favor of
the State, particularly specifying the amounts collected and paid,
10.

from what sources received and for what purposes, to whom paid;
what claims are unpaid, and why; what judgments have been obtained, when, and in what court; what suits are instituted, in what
courts, and their present progress and future prospects.
11.

To perform such other

duties as are or

may

be required by

law, or which necessarily appertain to their office.
$$4416,4769.

§4393. (378.)

May

be ruled.

If a solicitor-general fails to

comply

with the provisions of the preceding section, he is liable to rule as
attorneys at law are, with all the penalties and remedies; and on
failure to comply with the terms of a rule absolute, within twenty
days from the time it becomes final, it shall be aground of impeachment.
§4394. (379.) Failing

to

attend court, liable

to fine.

If

he

fails to

attend on the courts of his circuit as required, he is liable to be
fined for each failure fifty dollars, to be retained out of his salary.
Act

1799,

Oobb,574.

84395. (384.)
v
'
°

Solicitor s-qeneral
-, n
.

pro

When

tern.

a solicitor

is

ab-

„

sent or indisposed, or disqualified from interest or relationship to

engage in a prosecution, the presiding judge must appoint a competent attorney of the circuit to act in his place, or he may command
the services of a solicitor-general of any other circuit accessible, or
he may make a requisition on the Governor for the attorney-general,
as the emergency in his discretion may require.

May be

appointed by the court when the solicitor-general prevented by
22 Ga. 212-232. Court's discretion governs as to appointing a, pro tern, solicitor on account of the interest of
the solicitor-general 41 Ga. 507.
Cited 90 Ga. 451.
General Note. Cannot be counsel for defendant against whom, while in
office, he instituted prosecution: 11 Ga. 47; nor in civil action growing out of
matter for which he had prosecuted defendant 93 Ga. 823. May take any
place on side of State in argument before jury: 15 Ga. 476. Presumption as
to tax/. Jus. delivered to solicitor-general: 27 Ga. 69.
sickness or other malady, mental or physical

:

:

:

—

:

—

—

FIRST TITLE .—CHAPTER

1085

§§4396-4402

8.

Attorneys at law.

CHAPTER

8.

ATTORNEYS AT LAW.
§4396. (387.)
if

Attorneys,

who may

practice.

The following persons,

^52°'

5633,

not specially declared ineligible, are entitled to practice law in the

courts of this State:

Those who have been regularly licensed under laws of the
State before the adoption of this Code.
2. Those who are hereafter licensed in the manner prescribed by
1.

law.

§4397. (388.) Attorneys admitted in the superior courts. Those who
are admitted to practice in the superior courts may practice in any

other court of this State, except the Supreme Court, for which another and special license

must be obtained.

Any male citizen, of Aco^ 9
§4398. (389.) Qualification of applicant.
good moral character, who has read law and undergone a satisfac- Aqo^79 2
g'

'

tory examination before a judge of the superior court, as hereinafter
prescribed,

§4399.

is

and practice law

entitled to plead

in this State.

Aliens who have been two years resident
and have declared their intention to become citizens,
the Act of Congress, are eligible to admission as attor-

(390.) Aliens.

,

in the State,

pursuant to
neys at law.

For the purpose of ad§4400. (391.) Application for admission.
mission, one must apply, by petition in writing, to a superior court
during one of its sessions, in a circuit of which he
has read law therein, and must show
1.

2.

3.

4.

His citizenship.
That he is of good moral character.
That he has read law.
That he has been a resident of, or has read law

is

resident, or

in,

the circuit

as aforesaid.

§4401. (392.) Evidence of preparation. The evidence of such facts
must be by certificate of two attorneys of the court, or of other evi-

dence satisfactory to the court.
§4402.

(393.)

Examination of applicant.

/)

The applicant must

also

be examined in open court, touching his knowledge
1.

Of the principles of the

common and

statute law of

•/

England ^Q

of force in this State.

Of the law of pleading and evidence.
3. The principles of equity, and equity pleading and practice.
4. The Revised Code of this State, the Constitution of the United
States and of this State, and the rules of practice in the superior
2.

courts.

**

\^y

7
$

*

FIRST TITLE.— CHAPTER

§§4403-4407

1086

8.

Attorneys at law.

§4403. (394.)

Manner

of examination.

must take place out

ination

of

No

portion of such exam-

open court; and to enable the judges
if there is not ample

to have proper examination, they are required,

time during a term, to appoint a time, at least twice a year, at some
county-site in their respective circuits, which has a bar of attorneys
sufficient in numbers and qualifications to conduct the examinations, and, if necessary, to request and require the attendance of
attorneys from other places within the circuit, of which appointment public notice shall be given thirty days prior to said time
in some public gazette.
Application for admission may be made to
the judge of each circuit (as otherwise required) at any time.
§4404. (395.)

Unqualified persons

to be rejected.

Such judges are

required to be strict, and to reject any applicant

undergo a

full

is

does not

and satisfactory examination.

§4405. (396.)

cant

who

Mode

of admission.

found duly qualified in

all

If,

on examination, the appli-

the branches required, the court

must direct an order to be entered on the minutes, that, being examined and found to possess the requisite learning and ability, and
having otherwise complied with all the conditions of the law, that,
upon taking the oath prescribed, that the clerk issue to him, on the
payment of the fees and costs, a license to plead and practice law in
the superior courts of this State.
Acts^i859,

i88s! p!

44'

1893) p. 180.

t°

§4406. (398.)

None

any graduate

of the

of the preceding requisitions are applicable

Law Department

of the University of Geor-

School of Mercer University, the Law Department of
Emory College, or the Atlanta Law School, but upon presentation
of a diploma of graduation from either of these institutions, such
graduate shall be authorized to plead and practice in all the courts
of this State, without further examination, upon payment of the
usual fees, and upon taking the oath and receiving the license prescribed by law.
And the judges of the superior courts in their
respective circuits are authorized in their discretion to hold special
terms of said courts for the purpose of admitting to the bar any
person or persons who may have a diploma from either of such
S^ a

'

the

Law

institutions.

S°234

38,

i 440

"I,

^

( 39 ?- )
,

The oath of an attorney is as follows:
and uprightly demean myself,
an attorney, counselor and solicitor, and

Attorney's oath.

swear that

I will justly

according to the laws, as
that I will support and defend the Constitution of the United States
and the Constitution of the State of Georgia. So help me God."
Which oath must be taken in open court, and entered on the minutes thereof.

— —
FIRST TITLE.— CHAPTER

1087

8.

§§ 4408-4412

Attorneys at law.

^^

Attorneys A
§4408. (399.) Lawyers from other States, how admitted.
g
3
at law residing in other States of the Union, having license to prac- ^q*^ ^

law in a circuit court therein, where by law the attorneys of Actswrs,
9
this State are permitted to practice law, may practice in the supe- §
rior courts of this State, and by submitting to and undergoing such
examination as to the laws of this State, as the judge of the superior
court where such application is made may require
1. By presenting a petition in writing for such purpose to the
judge of the superior court of any circuit, either in term time or
tice

-

vacation.

By producing

him a

from a judge of the cirwhich they are citizens, under
the seal of said court, stating that the applicant is of good moral
character, and has been legally admitted to practice law in such circuit, and that, by the laws of such State, the attorneys of this State
are allowed to practice law therein.
On reading such petition and
§4409. (400.) Order of admission.
certificate, such judge shall grant an order that the applicant be admitted to practice law in this State, and shall order the clerk of the
superior court of the county to enter it on his minutes and file the
proceedings, on the payment of his legal fees; which, when done, is
2.

before

certificate

cuit or district court of the State of

a sufficient license.
(401.) Lawyers

from States that do not allow Georgia lawyers $9.
Such attorneys at law of any State are not thus
permitted to practice law herein, unless those of this State are likewise permitted to practice law in their courts.
§4410.

to

practice therein.

§4411.

(402.) Lawyers

from

other States

may

be admitted in this. -A-ctsms,

Those attorneys at law of other States, who become residents of this$9
State, and do not come under the provisions of the preceding sections, by producing to the court satisfactory evidence that they were
attorneys at law, in good standing, in a court of similar jurisdiction
in the State from which they came, may be immediately admitted
to plead and practice law in this State, by submitting to and undergoing such examination as to the laws of this State as the judge of
the superior court, where the application is made, may require.
§4412. (403.) Lawyers, how admitted in the Supreme Court.
Any
attorney authorized to practice law in the superior courts of this
State is permitted to practice law in the Supreme Court
1.

By

exhibiting to the court proof of good private and profes-

sional character;

and otherwise complying with the terms

of its

rules.
2.

By

taking the oath prescribed.

Brief of attorney not admitted to
court: 95 Ga. 799.

Supreme Court, not considered by such

-

:
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3

^obD

§4413.

9i
6

6,

'

^3643 3665

Counsel employed failing

(404.)

to

render service.

Attorneys

are P r °hibited from collecting any note or other, contract in writing
given as a fee in any cause, which cause they have failed to attend

by some competent attorney, from the time of employment until the rendition of judgment, and the same shall be null
and void unless they were, by contract, released from such duty.
to in person or

As
upon
9i.

by reason of conduct
:

of leading counsel,

and not being called

75 Ga. 494.

Transferring notes or other obligations.

§4414. (405.)

Acts i83i

Cobb,

to failure,

to perform services

The

trans-

sncn note or obligation subjects them to forfeit and pay to
the person from whom the same was taken double the amount
thereof, recoverable in any court having jurisdiction of the same, unless such person is saved harmless against all fees, costs, and other
necessary expenses on account thereof.
f er

f

By Act

such notes are void, although in the hands of an innocent
the attorney fails to see the case in judgment: 21 Ga. 195.

of 1831,

transferee,

if

84415.
(406.)
/• Fees, how
O
V

$3667, 3643,

>

3665,2814.

oneUnless otherwise stipulated,
r

settled.

3

_

a retainer, and due at any time, unless
the attorney, without sufficient cause, abandons the case before rendering service to that value; but in cases where he has rendered such
from the act of
service, and cannot render the balance of service
half of the fee in

any cause

is

—

his client, providential cause, election to office, or removal out of

the State
if

—he

is

entitled to retain the

collected, or sue for it

tract

is

and

made, the attorney

collect

may

amount, or a due proportion,
not; where no special con-

it, if

recover for the services actually

rendered.

made 39 Ga. 78-81. Has a lien superior to all other
property recovered for fees 45 Ga. 167. Must prove value of servWhere a verdict giving fees
ices, to be able to recover for fees 45 Ga. 171.
was sustained by the evidence: 47 Ga. 405. Bringing money into court, the
trustee should pay own attorneys 56 Ga. 264. Failure to recover in the suit
is no bar to fees
60 Ga. 217. When trustee's attorney fees are not allowed
32 Ga. 31-38 56/264. Guardians allowed for attorney fees in collecting ward's
moneys 29 Ga. 82-101. Client cannot dismiss suit without paying attorney
Section cited one-half of attorney fees a retainer, and
fees: 56 Ga. 279-281.
62 Ga. 136. When employment by
is due at once unless otherwise stipulated
principal does not bind security for fees: 55 Ga. 470. Fee of counsel is not included under the term costs and expenses 56 Ga. 655, 656. No one can satisfy a judgment or execution until attorney's claim for fees settled
53 Ga. 43.
Fees by contract 50 Ga. 599. Contract for certain amount for fees if money
collected, depends on such collection 55 Ga. 283.
Attorneys have a lien on a
suit for fees, regardless of client's desires in the matter: 63 Ga. 496.
Counsel
can prosecute a suit begun for their fees 63 Ga. 630. Where no counsel fees
should be permitted by way of damages: 63 G a. 242. Where fees were not
champertous: 55 Ga. 283. When are: 57 Ga. 263. Attorney's lien on the execution but not on the judgment for fees: 19 Ga. 85. Where no fees by way of
damages should have been permitted 59 Ga. 797, 798. Where fees denied as
Where

liens

on

special contract

:

all

:

:

:

:

;

:

;

:

:

:

:

:

:

:

::
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against the holder of a draft sued on 59 Ga. 841-848. Cannot collect fees by
ruling his client 34 Ga. 377. Fees cannot be included in the enforcement of a
lien on a crop 57 Ga. 333 49/604.
Where attorney brings money into court by levy and sale, which is taken by
older fi. fa. he is not entitled to fees out of the fund 71 Ga. 680.
:

:

;

:

:

,

(407.) Liability of attorneys

§4416.

Where attorneys #4393, 4769.

to be ruled.

hands the money of their clients after
demanded, they are liable to rule (and otherwise) as
and incur the same penalties and consequences.
retain in their

it

has been

sheriffs are,

Testing the right to fees by ruling the attorney 55 Ga. 283-285, 286. Cannot by rule compel the attorney to perform a decree against his client 56
Ga. 471, 571, 572. Section cited, and answer by attorney to rule can be traversed 58 Ga. 223. Under a rule, attorney permitted to set off his fees against
it: 58 Ga. 348.
Attachment for contempt against an attorney and his bankruptcy habeas corpus: 59 Ga. 523. Client may enforce rule by fi. fa. ®r attachment 58 Ga. 121. Only ruled for the sum collected 57 Ga. 525-528.
:

:

:

;

:

:

Facts here no defense to rule by administrator de bonis non against attorney
for moneys collected for first administrator: 67 Ga. 329.
Attorney cannot retain entire amount collected because portion due him as
fees 67 Ga. 329.
Attorney having arranged with former administrator to retain funds, and
admission of this fact by the heirs, not binding on administrator de bonis non:
70 Ga. 349.
Attorney retaining money collected to secure fees or to indemnify himself
as surety on administrator's bond, liable to rule 70 Ga. 349.
Attorney not entitled to fees for collecting money which he refuses to pay
over 70 Ga. 350.
Verdict "with legal interest," means twenty per cent, after demand: 70
Ga. 350.
:

:

:

They have authority to $$4513,4457,
§4417. (408.) Authority to bind clients.
bind their clients in any action or proceeding, by any agreement in
relation to the cause, made in writing, and in signing judgments,
entering appeals, and by an entry of such matters, when permissible, on the dockets of the court; but they cannot take affidavits required of their clients, unless specially permittedjby law.
sworn to by attorney for client, when
Attachment affidavit by attorney
should be positive that debtor resides out of the State 9 Ga. 598. Attorney's
affidavit for attachment should be positive as to the grounds 28 Ga. 351. Notary public also attorney, cannot qualify his client to attachment affidavit
Affidavit in forma pauperis to entitle a party to appeal cannot
37 Ga. 678-681.
be made by his attorney 25 Ga. 262, 263.
Affidavit to foreclose mortgage by
attorney should recite that he is counsel for mortgagee 39 Ga. 312. As to
entering an appeal when ratified by the principal: 6 Ga. 92-99; 9/487.
Cannot release a witness for his client without being specially authorized 33
Ga. 49.
Confessions of judgment by attorney presumed to be by authority
36 Ga. 108. Confessions of judgment by attorney set aside by court on proof

Attachment

affidavit, sufficiently

states positively as to the debt

:

7 Ga. 167.

:

:

:

:

:

want of authority: 39 Ga. 394. Where client knows of the confession of
judgment by his attorney, sufficient: 42 Ga. 168-171. Attorney cannot for

of

plient

make
69

the affidavit provided in section 4641: 48 Ga. 351.

Section cited

::
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and discussed
434.

50 Ga. 248. Affidavit before attorney's clerk, valid 50 Ga. 426acting as defendant's counsel could not bind plaintiff 57
:

:

Where one

:

Ga. 447. Cannot release defendant's property from the lien of a judgment
56 Ga. 617. Payment by attorney to agent of plaintiff releases the attorney
59 Ga. 562. Married woman controlled by her attorney's agreement relating
to her separate estate 60 Ga. 189-191.
Attorney for plaintiff in fi.fa. collecting claims for defendant to be applied
to fi. fa., failing so to apply them, plaintiff is not bound; as to such claims
attorney represented defendant 70 Ga. 381.
Attorney of mortgagee incompetent as notary to probate the mortgage 46
Ga. 253 rule as to attorneys not extended by implication 71 Ga. 387.
How and when to successfully attack confession of judgment by attorney of
record 74 Ga. 752.
Agreed statement of facts, in writing, not opened for alteration, here; the
parties were bound 75 Ga. 342.
Agreement to allow copy lease instead of original, no admission of its terms
77 Ga. 584.
Under facts, payment by city to attorney was payment to client 78 Ga. 343.
Consent of counsel, without fraud, to decree is consent of party 79 Ga. 649.
Agreements of counsel, in open court, bind clients, though not authorized
by them 84 Ga. 298.
Declarations of attorney in court, out of hearing of client, not admissible to
prove client's malice 86 Ga. 463.
Attorney may refer cause to arbitration without special permission from
client 89 Ga. 83 see also 31 Ga. 2, 3, 22.
Counsel may bind client by consent verdict, although client is married
woman asserting right of homestead 93 Ga. 279.
:

:

:

:

;

:

:

:

:

:

:

:

;

:

§4418. (409.) Limitations on authority.

$3717.

ity,

Without

special author-

attorneys caunot receive anything in discharge of a client's

claim but the full amount in cash.
"Where attorney was compelled to sue sheriff: 34 Ga. 173. Section cited
660.
Failure of defendant's attorney to apply sum collected to plaintiff's debt, does not affect plaintiff: 57 Ga. 447. Section cited
and construed 62 Ga. 42-46. Agent employing attorney for his principal can
make a binding contract on his principal as to terms of such employment 59
Ga. 562.
Attorney-general cannot bind State by settling tax executions in litigation,
at less than full amount 66 Ga. 403.
Attorney for plaintiff in fi.fa. collecting claims for defendant to be applied
to fi.fa., failing so to apply them, plaintiff not bound 70 Ga. 381.
Attorney's authority to receive personalty in discharge of client's debt, not
questioned by third person 77 Ga. 594.

and discussed: 53 Ga.
:

:

:

:

:

7

1

^eos

'

'sells

9o°Ga 601

wGa
85

Ga.

728
818.

§4419. Improper conduct by counsel.

make statements

Where counsel

in the hearing

which are not
* n evidence, it is the duty of
the court to interpose and prevent the
same and, on objection made, he shall also rebuke the same, and by
all needful and proper instructions to the jury endeavor to remove the
improper impression from their minds; or, in his discretion he may
°^ t ne jury

of prejudicial matters

j

order a mistrial

if plaintiff's

attorney

is

the offender.

See general note hereafter, catchword "Argument," and general note after
section 4338.

::
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§4420.

(410.) Advice of attorney no relief

to client.

Clients shall

be relieved from their liability to damages and
posed by law, on the ground that they acted under the advice of their
counsel, but are entitled to redress from them for unskillful advice.
penalties im-

not-

of, protects client, how far, as showing motive, etc.
the sheriff's attorney's advice saved the sheriff from loss
Malicious prosecution, advice of counsel, while it does not pro39 Ga. 521.
tect entirely, yet mitigates damages 55 Ga. 302, 297. Neglect of attorney
only can prevent him from recovering for fees: 60 Ga. 217. Getting out distress warrant for too large an amount, by attorney's advice, does not relieve
from liability 54 Ga. 224-230.
See general note hereafter.
Unskillful advice as to title gives right of action at once 72 Ga. 82.
Special damage flowing from such advice is not cause of action 72 Ga. 82.
Limitation commences to run from date of advice, and suit barred here 72
Ga. 82 see also 33 Ga. 173 96/798.
Where advice of counsel admissible in evidence to show motive in making
payment 76 Ga. 713.
Advice of counsel, as to fraudulent conveyance, immaterial in case where
the land is sought to be subjected to grantor's debt: 75 Ga. 800.
No fraud or deceit alleged, plaintiff's attorney not liable to defendant's
surety for drawing replevy instead of forthcoming bond 84 Ga. 12.
In suit for malicious prosecution, advice of counsel shown on question of
malice and probable cause 73 Ga. 535 see also 81 Ga. 675 55/299 81/475.

Evidence as to advice

Where

14 Ga. 27-32.

:

:

:

:

:

;

;

:

:

:

§4421.

;

;

;

(411.) Party not bound by act of unemployed counsel.

If it

be alleged by a party for whom an attorney appears that he does so
without authority, the court may, at any stage of the proceedings,
relieve the party for whom the attorney assumed to appear from the
consequences of his acts, if fully satisfied such allegation is true.

What

is sufficient evidence of an attorney's employment: 34 Ga. 328.
Prethat an attorney's appearance is authorized: 36 Ga. 108. Judgment
confessed by attorney will, on proof of his want of authority, be set aside 39
Ga. 394. When cannot readily set aside a confession of judgment by an
attorney 53 Ga. 491-493.
Parties accepting services of attorney for coparty, not bound for fees here
65 Ga. 719, 720.

sumed

:

:

Where defendant,

after acquiescing for sixteen years,

attorney's authority to confess

judgment

for

him

:

was estopped

to

deny

73 Ga. 123.

§4422. (412.) Unauthorized appearance is contempt.
Any attorney $4046.
appearing for a person without being employed, unless by leave of
the court, is guilty of a contempt of court, and must be fined in a
sum not less than five hundred dollars.

The presiding
(413.) Proof of authority may be required.
judge or justice may, on motion of either party, and on showing
§4423.

reasonable grounds therefor, require any attorney

who assumes

the

right to appear in the cause to produce or prove the authority under

which he appears, and to
the

name

of the person

whenever pertinent to any issue,
who employed him, and may grant any order
disclose,

—
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that justice

may

require on such investigation; but, prima facie,

attorneys shall be held authorized to properly represent

may

they
to

appear

any cause

in.

Without evidence, court refused to recognize right of creditor's attorney
acknowledge service for absent debtor (defendant) upon attorney's state-

ment

in his place

94 Ga. 643.

:

When several attorneys are employed on the same side.
When two or more attorneys, being employed on the same side, dispute about the direction to be given to their cause, and the client is
not present, the judge shall hear all the facts and give preference to
§4424. (414.)

the leading counsel.
§4425. (415.) Leading counsel. The leading counsel is he who, at
the time of the trial or raising of any issue connected with the
cause,

is,

judgment of the court, the counsel upon
more than any other.

in the

client relies

The attorney whose name
tiously appended,

is

give

whom

him

first

the

subscribed to the pleadings, if not surrepti33 Ga. 243.

to be regarded as leading counsel

§4426. (416.) Counsel

upon

is

whom

employed.

:

more than one

If there is

the client thus relies, the court shall, as between them,

preference

who was

first

employed.

§4427. (417.) Special duties enumerated.

duty of attor-

It is the

neys at law
Cannot take advantage

of his

own

acts

:

$4419.

1.

To maintain the respect due

When

60 Ga. 53-56.

ciate counsel cannot take advantage of the other's absence

:

one of asso-

61 Ga. 470.

to courts of justice

and

judicial

officers.

Commented on

:

48 Ga. 498-500.

To employ, for the purpose of maintaining the causes confided
to them, such means only as are consistent with truth, and never to
seek to mislead the judges or juries by any artifice or false statement of the law.
3. To maintain inviolate the confidence and, at every peril to
2.

$5199

themselves, to preserve the secrets of their clients.
Section cited and discussed
See note to section 5199
9

^oQo :i?

10,

4.

To abstain from

:

59 Ga. 328.

all offensive personalties,

and

no

to advance

honor or reputation of a party or a witness,
by the justice of the cause with which they are

fact prejudicial to the

unless required

charged.
Latitude of speech permitted, but with certain limits: 18 Ga. 495-508.
Counsel protected for words used in argument, unless malice shown 51
Ga. 119.
See note to section 3840.
:
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To encourage neither the commencement nor continuance
an action or proceeding from any motives of passion or interest.
5.

of

It is not champertous where attorney agrees to take certain percentage,
but not to be liable for costs 55 Ga. 284. But otherwise where he was to pay
costs as well as receive percentage 57 Ga. 263 66/743.
See note to section 3668.
:

:

6.

Never to

;

reject, for a consideration personal to themselves, the

cause of the defenseless or oppressed.
Eeferred to

:

48 Ga. 350.

§4428. (3958.) Delinquent attorney

to

be stricken

from

the roll.

If A<?

any attorney shall retain in his hands any money received by him
for any client, after being ordered by the court to pay over the same
to the principal, he shall be stricken from the list of attorneys.

When only liable for money actually collected 57 Ga. 525. When client
could enforce rule absolute against attorney for contempt by attachment or
Imprisonment of attorney: 59 Ga. 523.
fi.fa.: 58 Ga. 122.
:

An attorney must be
§4429. (418.) Special causes of removal.
for the following causes by the superior court of the county

removed

of his residence:
1.

Upon

his being convicted of

ing moral turpitude.

any crime, or misdemeanor involv-

In either case the record of his conviction

is

conclusive evidence.
2.

him

When any judgment
for

money

collected

or rule absolute has been rendered against

by him, as an attorney, which he

fails to

pay within ten days after the time appointed in the order, in which
case the record of the judgment is conclusive evidence, unless obtained without any service under some law authorizing such a
proceeding.
Cited

:

71 Ga. 460.

3. Upon it being shown to the satisfaction of the court that he
has been guilty of any deceit or willful misconduct in his profession.

For want of a sound mind, or for indecent behavior in or out
of the court-house, whereby he becomes a nuisance to the court, his
4.

brother members of the bar, or the public.
Conduct

of attorney here held to

§4430. (419.)

law

May

be cause for disbarment

be reinstated,

and how.

:

90 Ga. 153.

When an

attorney at

thus removed, after the lapse of twelve months (unless removed under the first ground of the preceding section), it is in order
is

him to be restored upon the application of two-thirds of the
members of the bar of the county where he was removed, and of
those who usually practice in the superior court of said county, if
approved by the judge of the circuit.

for

V^IVft

—

|§
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§4431. (420.) Proceedings
to

or

to

remove an attorney.

The proceedings

remove an attorney may be taken by the court of its own motion,
upon the motion of an attorney at law, or other citizen.
Section cited, and a case of removal of an attorney

:

63 Ga. 567.

The accusation must be in writby the movant or his attorney at law, and when the
proceeding is taken by the court, it may be drawn up by the solicitor
§4432. (421.) Must be in writing.

ing, signed

or the clerk, under the direction of the court.
§4433.

(422.)

Verified by oath,

when.

the information of another, the accusation must be verified

oath of the person making

it,

or

upon
by the

If the proceedings are

some other person, and presented

to the court.

The court must then, if of
§4434. (423.) Order for appearance.
opinion that the accusation would, if true, be grounds of removal,
make an order requiring the accused to appear and answer the same
at a specified day during the

same or at the next term, and must

cause a copy of the order and accusation to be served on the accused
within a prescribed time before a day appointed in the order.
The accused must appear
§4435. (424.) The accused must appear
at the time appointed in the order, and answer the accusation, unless,
for sufficient cause, the court assign another day for that purpose;
if he does not appear, the court may proceed and determine the accusation in his absence.
§4436. (425.) Answer of accused. The accused may answer, either
by objecting to the sufficiency of the accusation, or by denying its
truth either of which must be entered on the minutes.
If the objection to the
§4437. (426.) Objections by the accused.
sufficiency of the accusation be not sustained, the accused must an.

—

swer

it

forthwith.

§4438. (427.) Plea or refusal

to

answer.

If

he pleads guilty, or

re-

must proceed to judgment
of removal; if he denies the accusation, the court must immediately, or at such time as it may appoint, proceed to try the same
the accused having a right to demand a trial by jury.
A judgment of acquittal is final,
§4439. (428.) Effect of judgment.
but from a judgment of removal there may be a motion for a new
trial, and a review by the Supreme Court, as in other cases.
§4440. (429.) Proceedings, by whom instituted. The proceedings,
when instituted by the court of its own motion, are conducted in
fuses to answer the accusation, the court

the

of the State — the solicitor appearing to sustain the accu—and when on the information of another, in the name of the

name

sation

State on the information of such person.
§4441. (480.)

Witnesses compelled

right to subpoenas

and other process

to

to

attend.

Either party has a

compel the attendance of wit-
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and testimony may be taken by deposition in such cases and
in the same manner as in actions at law, and the court may, in its
discretion, require the informant to give security for cost; and failing so to do within the time prescribed, the proceedings must be disnesses,

missed at the cost of the informant.
§4442. (431.)

Costs,

how taxed and

collected.

When the proceedings

name of the State, the costs are paid as in criminal
the name of the State on the information of another,

are in the

when

cases;

if the
rendered against the informant and his security for the costs, if the same has been given;
but if the accusation is sustained against the accused, judgment for
costs must be rendered against him.

in

accusation

is

not sustained, judgment

is

death of informant
Upon the death of the
there be but one, the proceedings abate, unless some

§4443. (432.)

Upon

the

.

informant, if
other person is substituted in his place, which may be done on application to the court; if there is more than one informant the proceedings continue on the information of the survivor.

The jury who

It is in the province of
they find in favor of the accused, also to find they were malicious, if they so believe; and upon
such finding, the rights of the accused against the informant are the
same as in cases of malicious prosecution on the criminal side of the

§4444. (433.)

the jury

who

try the case.

try such proceedings,

if

court.

§4445. (434.) Attorney failing

to

pay

tax.

And whenever

shall

it

made to appear to any judge of the superior courts that any attorney at law practicing in said court has failed, or fails, to pay his
professional tax levied according to the laws of this State, and execution has been issued for the same by the tax-collector and returned

be

by the proper

officer

"no property

to be found,"

it

duty
which

shall be the

of the judge presiding in the superior court of the county in

the said attorney resides to cause the clerk of said court to issue a

show cause, by the next term of said
court, why he should not be struck from the list of attorneys, and
his license to practice declared of no effect, for his failure to pay his
said professional tax-— which rule shall be served by the sheriff upon
said attorney twenty days before the next term of said court; and if,
at said term of said court, said attorney fails to show sufficient
cause, said judge shall pass an order striking said attorney from the
list of attorneys, and declare his license to practice in the courts of
law and equity in this State null and of no effect.
rule requiring said attorney to

City can tax the business of an attorney 54 Ga. 645 53/616. "Professions"
tax Act includes attorneys, and each member of a firm may be taxed 59 Ga.
:

in

187.

;

:
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General Note.
Notes from Code of 1882
Argument, professional propriety as to: 27 Ga.

:

207.
May refer to and use
written one before the jury: 29 Ga. 82. Counsel for plaintiff should have a
fair chance to argue the case before the jury
practice: 25 Ga. 85. Supposed
facts not proven should not be attempted to be argued before the jury 10 Ga.
512.
Latitude of speech should be allowed counsel, within certain limits 18
Ga. 495 49/255 55/467 60/367. Should not indulge in inferences from evidence, not warranted thereby: 20 Ga. 203. Should not argue facts not in evidence before the jury 25 Ga. 226. May argue their view of the law before the
jury in criminal cases: 56 Ga. 503. Who should commence and conclude. In appeals from ordinary's order setting up a will, the propounder 6 Ga. 324. From
assessment of damages by appraisers, the party originally moving in the case
below: 9 Ga. 359. Attachments, issue on affidavit in, the defendant generally:
28 Ga. 109, 110. Administration, the applicant for letters of, generally 9 Ga.
199.
Burden of proof the one having such burden: 24 Ga. 211. Claim cases:
See Eule 13 of superior court, section 5644, and section 4624 and note thereto.
Criminal cases: See section 1029 of Penal Code (Vol. III.) and note thereto.
Dower, issue on return of commissioners to lay off, the applicant for 47 Ga. 612.
Demurrer, the movant in 39 Ga. 232. Devisavit vel non, the propounder of the
will: 35 Ga. 102. Injunction, against ejectment, and bill for specific nerformance, complainant's counsel: 43 Ga. 361.
Fraud, issue by creditors, under
honest debtor's Act, creditor's attorney: 25 Ga. 268. Joint defendants, one of
whom introduces evidence, then complainant's solicitor: 37 Ga. 205. Motions,
movant generally: See Rule 45, section 5676, of the superior court, and note
thereto. Solicitor-general can take any place in the argument 15 Ga. 476.
Torts, the defendant pleading justification; section 3891 and note: 56 Ga. 351.
;

:

:

;

;

;

:

—

:

:

,

:

:

:

Advjce

of,

how

also section 4420.

521

;

far

it is

protection to a party in a claim case 14 Ga. 27 see
55 Ga. 335. As to it protecting a sheriff 39 Ga.

Illegality

:

;

:

:

59/821.

Absence, leave

of,

granted to an attorney, relieves him from professional

duties for that court 25 Ga. 158.
Application of moneys to fi. fas., by 33 Ga. 173.
Affidavits of client before his attorney, invalid: 37 Ga. 678. Same as to an
affidavit probating a mortgage: 46 Ga. 253.
Bill for account, by a client against his attorney should show common-law
remedy inadequate 7 Ga. 206.
Bench, when elevated to, clients must then look to their cases in court: 23
:

:

:

Ga. 175.
Care, must be reasonable, and liable for failure to exercise such: 37 Ga.
195.

Commissions, not entitled to, when on a fund in court where the client was
postponed to older liens 17 Ga. 592. Entitled to reasonable commissions for
self and attorney by a court of equity, for a fund brought into court for the
benefit also of the other parties 29 Ga. 142.
Continuance, by an attorney, where party or privy resides out of the county 25 Ga. 628. For absence of counsel, showing should state expects to secure his services by next term 18 Ga. 383. Absence in Supreme Court of an
attorney 51 Ga. 122.
Confederate money, no liability against, for taking such currency: 37 Ga.
:

:

:

:

:

206; 45/644.

Concluding counsel should state the grounds he expects to rely on, and his
points of law and authorities, in his opening speech 22 Ga. 627 5/218 55/504.
Declaration, charging an attorney, on a note, what it must aver: 1 Ga. 275.
:

;

;

;
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Discretion of court below as to remarks of counsel being warranted by the
evidence 27 Ga. 649.
Duties of 48 Ga. 350.
Employment requires preparation by the attorney to carry on the suit: 24
Ga. 474. Mere employment of attorney to defend binds no one to abide by the
judgment: 54 Ga. 599, 600.
Executor cannot recover against an executor for representing the estate
professionally, until twelve months after his qualification as such 45 Ga. 171.
Fi. fas. may be assigned by when 30 Ga. 433 section 5374.
Fees, not collectible by rule against the client 34 Ga. 377. Where less given
by the jury than is justified by the evidence, new trial ordered: 34 Ga. 328.
Conflicting evidence as to, the jury are the proper ones to decide as to 45 Ga.
123; see note to section 4415.
Interest, conflicting between client and attorney, when not permitted 59
Ga. 329 60/56.
Infant, should not appear by attorney, but by guardian ad litem: 13 Ga. 467.
Not bound by acts of an attorney where they are tainted with fraud, consent
decree 26 Ga. 537.
Judgment had against wrong plaintiff, at attorney's instance 36 Ga. 556.
Letters from plaintiff's attorney, allowing him to permit payments on a fi.
fa., gives no right to enter such credits: 5 Ga. 449. Mere letter stating attorney's sickness, no ground for continuance 45 Ga. 57.
Levy directed by an attorney does not render him liable therefor 28 Ga.
297 but see 12 Ga. 613.
Limitations against an attorney in action for negligence, etc., commences to
run from the time it was committed 33 Ga. 174 96/798.
Mistake of attorney as to the time Supreme Court met, and loss thereby,
does not furnish ground for a new trial: 33 Ga. Sup. 11.
As to taking a
mortgage 53 Ga. 585. When no relief against, in reference to an affidavit of
illegality 55 Ga. 338.
Marks, marginal, by an attorney, going out with jury does not have any
effect, where immaterial 45 Ga. 585.
Misrepresentation of evidence, by an attorney, may be corrected by counsel
on the other side 12 Ga. 295. Court should correct such misstatements of
evidence by the counsel: See 43 Ga. 368; 11/253, 616; 25/24; 15/396.
Commenting on the attorney's own witnesses' version of the case, is not misstating
the evidence 18 Ga. 460.
Notes on third persons should not be received by, in payment of client's
debts, generally: 24 Ga. 252.
Neglect, liable for ordinary neglect 7 Ga. 144. Where injunction refused
as against attorney's alleged neglect, and liability incurred from it 59 Ga.
641 see note to section 4417.
Order of evidence as introduced by counsel may be directed by the court
18 Ga. 460.
Parties, where no fraud charged, they should not be made parties to a bill
for injunction and relief against the plaintiff in execution 2 Ga. 325. Not a
party to a judgment because he was to receive a percentage for collection 29
Ga. 256.
:

:

:

:

;

:

:

:

;

:

:

:

:

;

:

;

:

:

:

:

:

:

:

;

:

:

Partners, as to one of a firm getting commissions as against the otherwhere
he collects for, after dissolution 37 Ga. 299, 300. Surviving partner collecting, does so under the contract with his firm 55 Ga. 283.
:

:

Pardon, note for professional services in procuring, is a good note
246.
Attorneys are not the only parties that can procure such 24 Ga.
:

:

22

623.

Ga

:
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Relation of attorney and client is a confidential one, and is closely scrutinized 6 Ga. 524, 525. Taking advantage of client in a purchase 47 Ga. 67.
:

:

Receipt of an attorney describing a note, but omitting the indorsement:
7 Ga. 144.
Rules of court, applicable to attorneys See numbers 2, 11, 15, 20, 21, 45.
Services, cannot recover for against the State where he represents a prisoner by the court's appointment: 48 Ga. 348.
Must prove value of, to be able
to recover for 45 Ga. 171.
Statements of counsel not warranted by the evidence, ground for new trial
61 Ga. 278. During the argument, not evidence: 52 Ga. 290; 57/285.
Sheriff must be made to turn over money to client, else attorney liable for
it, and can proceed against sheriff then
34 Ga. 173.
Sayings of, as agent only, received against the principal, while performing
duties as such 24 Ga. 211, 216.
Unconstitutional oath as to, passed on by the court 35 Ga. 285.
:

:

:

:

:

Notes from decisions since Code of 1882 :
Advice of counsel as to steps to be taken in case, excluded: 75 Ga.

800.

See

notes to section 4420.

Allegiance to law, attorneys owe peculiarly, on account of their knowledge,
learning, and honorable vocation, etc.

:

68 Ga. 190.

Argument, when counsel consent in writing to limit, new trial not granted on
ground that consent made under court's suggestion, etc. 66 Ga. 119. Party
assuming affirmative on proof, without objection, entitled to conclude: 67
Ga. 218 see notes to section 5160. Exceptor to auditor's report entitled to
open and conclude, except when cross-examination of objector's witness, etc.,
not affect other party's right to conclude: 67 Ga. 221. Importance of right to
open and conclude, to jury: 74 Ga. 547, 837. Not permitted to comment before jury upon evidence rejected upon their motion 75 Ga. 874.
Counsel required to complete, during usual dinner recess, no new trial: 92 Ga. 476.
Counsel for original plaintiffs, in insolvent- trader receivership case, open and
conclude, when: 95 Ga. 172. Not error to refuse to allow counsel, who appeared only to argue demurrer and continuance for defendant, to argue merits
to jury 95 Ga. 440. For full note on "Argument," see general note after sec:

;

;

:

:

tion 4338.

Fees, for bringing fund into court, in receivership case against administrator and decedent's estate, should be fixed by jury, etc. 66 Ga. 622. Where
attorney brings money into court by levy and sale, which is taken by older fi. fa.,
:

not entitled to fees out of the fund 71 Ga. 680. Rule as to allowing fees
one party out of fund going to another 95 Ga. 146. Issue between attorneys as to fees, how determined 75 Ga. 494. Suit for attorney's
fees and correct charge, here: 76 Ga. 41. Reasonable attorney's fees allowed
guardian, who has to resort to suit, for collecting ward's money: 69 Ga. 634;
Allowance of fees, acquiesced in at hearing, to counsel of sheriff, not
29/82.
error here 71 Ga. 291. Sheriff, on rule in position of mere stakeholder acting in
good faith, entitled to counsel fees at expense of parties litigant: 71 Ga. 291.
Where no evidence on subject of counsel fees or to show defendant stubbornly
litigious, etc., it was error to charge jury they might allow damages on those
grounds 69 Ga. 78. Rule for fixing attorney's fees against insurance company
for refusing, in bad faith, to pay loss: 85 Ga. 754. Question of fees here for
jury, their disallowance as charges on estate, not error 70 Ga. 350. Wrongful
refusal by attorney to pay over money collected when demanded, no fees
allowed for making collection 70 Ga. 350. Attorney who has collected money
for client, cannot hold entire amount, because part due him as fees, nor be-

he

is

:

of attorneys for

:

:

:

:

:

:
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surety on bond of first administrator: 67 Ga. 331; should retain
fees, and turn over balance to those entitled 67 Ga. 331. Retention of money either to secure fees, or to indemnify himself as surety for first
administrator, no defense to rule against attorney here : 70 Ga. 349; 67/329.
Contract to pay attorney's fees, in addition to principal and interest, not
usurious, nor does it become so by reducing debt to judgment and including
Pledgee, holding legal title, damaged to full extent
such fees: 80 Ga. 70.
of debt, may recover whole debt, including attorney's fees, in contract
creating debt, recovery not to exceed value of property
78 Ga. 575.
Plaintiff in garnishment entitled to expense incurred in "making" true answer, but not for counsel fees incurred for upholding answer against traverse 82 Ga. 556. Parties to ft. fa. cannot settle so as to defeat attorney of
lien or claim under contract, when: 76 Ga. 33.
Plaintiff may consent to set
aside judgment in his favor, but must be subject to right of his attorney for
fees: 83 Ga. 115. Attorney's right to, afterward established, how: 83 Ga. 115.
Attorney's fees, though embraced in note given for rent, not collectible by distress warrant, nor is surety on replevy bond, growing out of levy of distress
warrant, liable for such fees: 84 Ga. 52. If included in judgment against
surety in such case, maybe purged on motion, but whole judgment not set

cause he

enough

is

to

pay

:

:

:

on

aside, erroneous part appearing

its

Amendment

face: 84 Ga. 52.

to decla-

ration praying for attorney's fees provided for in note sued on, does not set

up new cause

of action

:

95 Ga.

1.

Agent or attorney unfaithful to trust or

lating instructions, not entitled to any compensation

vio-

Attorney's
fees included in mortgage embraced in judgment foreclosure 71 Ga. 287.
Mortgagee joining in petition for receiver, liable for its proportion of expenses
of litigation, including attorney's fees of receiver 87 Ga. 134. Mortgage under seal upon real estate to secure note and containing covenant to pay attorney's fees, construed with reference to note, and barred after six years: 87
Ga. 414. Ratification here of stipulation for attorney's fees in mortgage by
one of the indorsers, who was president of corporation, executing it and signing the same as such: 87 Ga. 751. Judgment by default on notes for gin,
feeder, etc., with stipulation for attorney's fees: 87 Ga. 547. Agreement in
open court on attorney's fees for bringing fund into court, is consent to pay
them from the fund, unless otherwise expressed: 88 Ga. 314. Agreement to
place claim in judgment for certain fee, extra charge for collecting, not recovered by defendant as money had and received for his use here: 90 Ga. 698.
Action here not based on contract, recovery of attorney's fees, error: 88
Right here, if any, to collect attorney's fees as damages for bad
Ga. 526, 527.
faith, waived by electing to proceed for specific performance and not for breach
of contract 93 Ga. 747. Evidence showing bad faith of sellers in refusing to
return the money, jury justified in allowing buyer counsel fees, here 83 Ga.
382.
Filing plea which is stricken upon demurrer subjects one to liability for
Solicattorney's fees under Twitty Bill (Acts 1890-1, p. 221) 94 Ga. 563.
itor-general or attorney at law hiring out, with consent of county commissioners, misdemeanor convicts, not entitled out of the hire to pay either for
hiring or collecting 92 Ga. 364. Attorney's fees for bringing money into court
not chargeable against creditor not a party to petition for receiver 92 Ga. 533.
Fees allowed by decree, not enforceable at once, because of homestead in land
out of which they were directed paid, subsequently enforced by rule in name
of counsel after termination homestead estate 74 Ga. 38. Attorney's fees paid
out of fund in court before exemption to debtor, when 93 Ga. 613.
:

86 Ga. 468.

:

:

:

:

:

:

:

:

:

Improper order, attorney representing party obtaining, authorized
sent

him

in

proceeding to set

it

aside,

when

:

92 Ga. 379.

to repre-
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Insolvency of counsel, no ground for relief from consequences to client of
counsel's negligence 83 Ga. 566. Insolvency of attorney no ground for reopening case in default by his negligence : 83 Ga. 573 87/68.
:

;

when not

Risk, counsel acts at his risk on statement of magistrate,
as to whether case has been called 91 Ga. 234.

presiding,

:

Statements by counsel in their place, received without verification, unless
required at time by opposing party 65 Ga. 100.
:

CHAPTER

9.

STENOGRAPHERS.
Ct

876 '

§4446. (4696a.) Judges

^p i33

1894, p. 53.

g

may

appoint reporters.

The judges

of the

U perior and city courts have the power to appoint, and at pleasure

remove, a reporter or stenographic reporter for the courts of their

Such

on the duties of
open court, faithfully to perform
all the duties required under this division; and it shall be his duty
to attend all courts in the circuit for which he is appointed, and,
when directed by the judge as hereinafter set forth, to exactly and
truly record, or take stenographic notes of the testimony and prorespective circuits.

reporter, before entering

his office, shall be duly sworn, in

ceedings in the case tried, except the argument of counsel.

As

to judge's

power

in requiring brief of evidence

report, or to have latter assist in revising, etc.

:

made from stenographer's

92 Ga. 741.

Does not repeal section 4318, as to judge, on request, reducing charge to
writing and reading same to jury 95 Ga. 245.
:

876

^.lVa

'

§4447 (4696c.) Compensation in civil cases. The compensation of
the reporter or stenographer for recording, or taking stenographic
notes, and recording the evidence in such civil cases as may be
agreed by counsel for plaintiff and defendant to be recorded, or, in
cases of disagreement, as aforesaid in such cases as the presiding
judge may direct to be recorded, shall be at a rate not to exceed ten
cents per one hundred words, to be fixed by said judge, which fee shall
be paid by the parties to the agreement, upon such terms as they

may

prescribe for themselves,

and if no agreement

is

entered into as

payment thereof, then in such manner as may be prescribed
by the presiding judge.
to the

As

to judge's

power

in requiring brief of

evidence made from stenographer's
92 Ga. 741. •

report, or to have latter assist in revising, etc.

See section 1104 of Penal Code (Vol.

Actspe,

§4448. (4696d.) Furnishing

:

III.).

Said reporter or
stenographer shall, for reports of evidence and other proceedings by
him furnished, be paid by the party requesting the same, at a rate
not to exceed ten cents for each one hundred words.
reports,

etc.,

fee.
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CHAPTER

10, 11.

§§4449-4452

Juries.

10.

SUPERIOR-COURT BAILIFFS.

The following oath shall be ad- Apct3s31887
§4449. (3929.) Oath of bailiff.
4099(2)
ministered to all bailiffs sworn to take charge of petit juries in the^

'

'

superior courts of this State, to wit:

"You

shall take all juries

committed to your charge during the present term to the jury-room,
or some other private and convenient place, where you shall keep
them without meat or drink (water excepted) unless otherwise
directed by the court; you shall make no communication with
them yourself, nor permit any one to communicate with them, except by leave of the court; you shall discharge all other duties
which may devolve upon you as bailiffs to the best of your skill and
power. So help you God."
Judges of the superior courts shall have Actf6 7893
authority to appoint a special bailiff in any county in their judicial
circuit which contains a city of thirty thousand population or more,
which bailiff shall hold his office during the pleasure of the judge
appointing him, and who shall discharge such duties in and about
the court-room when the court is in session, and about the judge's
chambers, as may be required by law, or by the judge appointing
him.
§4450. Special

§4451. Pay.

bailiff.

Special bailiffs shall receive sixty-five dollars per

ct

^

^

month, or at that rate, to be paid out of the county treasury upon
the order of the commissioners of roads and revenues for said
county, or, in the absence of such commissioners, upon order of the
ordinary.

CHAPTER

11.

JURIES.

§4452. Jury law in Criminal Code.

The law

in reference to

grand ^ 5876-

and petit jurors; to jury commissioners; to the selection, drawing,
impaneling, and other matters relating to jurors, being in the main
applicable alike to civil and criminal cases is omitted here, but will
be found in the Criminal Code.

General Note
the Penal Code.

—

(Criminal cases are not annotated here, but in
See sections 811-879, also section 1057 et seq., especially sec/>n Juries.

tion 1062 of Vol. III.)

Notes from Code of 1882 :
Abbreviations, question for jury 57 Ga. 36.
Affidavit, by jurors that they misconceived charge, not received: 59 Ga. 248.
Exculpatory, by juror, not generally received to support verdict: 42 Ga. 81.
Case submitted to jury when declaration is read 12 Ga. 104.
:

:

893

'

'

:
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Cause, juror stricken for, need not be supplied 59 Ga. 180.
Challenge, not principal cause of, to juror, that plaintiff has had similar suit
against the juror 60 Ga. 520.
Charge, written, incorrect to send into jury-room: 31 Ga. 625.
Coercion, threat by judge to take jury to another county, etc., was: 31 Ga.
:

:

626; 44/473.

Communications, public, between judge and jury as to case, not objection1 Ga. 200.
Coroner's jury, no law allowing pay to: 60 Ga. 612.
Discretionary with judge as to relieving from jury-duty, when 43 Ga. 209.
Evidence, conflicting, for jury to reconcile: 62 Ga. 271. Jury exclusive
judges of weight of, and error to grant new trial because of conflict: 11
Ga, 203.
Forcible entry and detainer, selection of jurors in, under Constitution of
1868 43 Ga. 434.

able

:

:

:

Grand

jurors, county tax,

recommendation

by grand jury, as

for,

to: 52

Ga. 233.

Impeachment, juror will not be heard in, of his own verdict: 36 Ga. 380;
37/195; 46/363; 59/711; 65/26. Of juror's verdict, on ground of previously
expressed opinion, and juror supports verdict by affidavit: 7 Ga. 139.
Incompetent, juror was, who stated he was afraid he could not do one of the
Son of a stockholder in corporation is, when the
corporation is a party 60 Ga. 551. Cousin of a party is 47 Ga. 538 28/439.
Inference allowed jury where evidence stops: 56 Ga. 294; 58/48.
Interest that disqualifies a juror is one that is certain 15 Ga. 73.
Intoxicated, juror becoming, verdict should be set aside: 40 Ga. 150.
Issue of fact, court may refer any, to jury: 47 Ga, 645.
Judge; conversing with jury about case, wrong: 7 Ga. 397. Finding of,
when acting as judge and jury, same presumption in favor as of verdict of
jury 41 Ga. 427-437.
Jury-list, motion to set aside verdict, after return, because juror's name not
on, too late: 40 Ga. 253; 46/362; 59/721.
Law, in civil cases, jurors bound to find law as propounded by the court
12 Ga. 475 41/217 52/607 but see 56 Ga, 503, 352.
New trial refused, when two of jury had been on former jury when there
was a mistrial: 20 Ga, 660. Refused on account of a juror being relative of
a person interested 39 Ga. 660; see also 26 Ga. 431 47/538. Unbecoming conduct of juror known to counsel before verdict, no cause for: 36 Ga. 332. No
ground for, that jury took certain receipts to their room: 39 Ga. 119. Granted
in trespass case when two of jury had been on grand jury that found bill
against defendant for same trespass, etc.: 39 Ga. 118. Should be granted
when juror conversed with a person not a juror about the case, etc. 38 Ga.
216.
Granted when there was a conversation between a juror and the plaintiff: 62 Ga. 372.
Granted when jury heard conversation between father of
plaintiff and another person about the case: 44 Ga. 200.
That name of juror
was not in the box or on the list, no cause for: 59 Ga. 721. That substitute
answered for a juror drawn, no ground for: 46 Ga. 361. Challenge of whole
panel that juries may be put on their voir dire, and court refusing new trial,
granted 59 Ga. 145.
Oath, objection to form of, when too late: 23 Ga, 493. In justice-court
claim case 8 Ga. 49.
parties justice: 24 Ga. 265.

:

:

;

:

:

;

;

;

:

;

:

:

:

Opinion, although juror may have expressed, as to subject-matter of
gation, he is competent: 21 Ga. 161.

liti-

:
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Plat, jury not allowed to take, to their room, when: 18 Ga. 181.
Party who prevails entertaining a juror at his expense, after jury

is imLikewise when counsel entertains:

paneled, verdict set aside: 11 Ga. 203.
17 Ga. 364.

Polling jury, not the right of party in civil case, but judge may or may
not allow it 6 Ga. 458 36/380. Form of questions in 62 Ga. 87.
Propter defectum, objections to juror too late after verdict: 64 Ga. 453;
Propter affectum, objection to juror
57/329; 53/428; 40/253; 20/72; 19/102.
after verdict 60 Ga. 551 28/439.
Refreshments, jury should be provided with, only by direction of the
court: 37 Ga. 195. As to county not being liable for refreshments: 24 Ga. 82.
Proper for court to provide for wants of jury as to medicines and necessaries 55 Ga. 697, 702.
Separation of jury in civil case, when no ground for new trial: 12 Ga. 272;
23/222 33/56. Court should not allow, without consent of parties 37 Ga. 332.
Statement by one juror to the jury after retiring, in regard to case, no
new trial for 9 Ga. 504.
Treating jurors by one party in presence of other, new trial not granted,
42 Ga. 64.
etc.
Trial by jury, constitutional provisions for, discussed 5 Ga. 195. Right of,
applies in civil cases to Federal courts 57 Ga. 206. Appeal from ordinary
preserves right of: 54 Ga. 183. When issue tried by judge: 44 Ga. 503; 45/82,
117 48/347 53/602 61/546. Where statutes did not provide for, etc. 46 Ga.
;

:

:

:

;

:

:

;

:

:

:

:

;

;

;

:

53, 344.

Verdict, juror can support, but not impeach: 7 Ga. 139; 9/121; 17/146;
49/622; 59/309; 60/145. When excessive, new trial will be granted 41 Ga. 515.
Voir dire, motion to challenge all of the jury, etc. 59 Ga. 145.
:

:

Witness, jury judge of credibility

of,

and weight

of evidence: 42 Ga. 82;

62/271.

Notes from decisions since Code of 1882 :
Absence of counsel, verdict for plaintiff in absence of defendant's counsel set
aside here

:

91 Ga. 29.

Averaging damages, jurors' agreement to severally name a sum, and strike
average, not vitiate verdict, if result adopted independently of such agreement
83 Ga. 512.

Book

entries, admitted, jury allowed to take

to indicate entries admitted

:

book out, marks being made

91 Ga. 167.

Challenge, challenges propter defectum after verdict, too late: 83 Ga. 234.

Not challenge to array, that juror drawn for one week excused until next week:
89 Ga. 614. Excusing juror for reason not in statute, no ground for challenge to
array 89 Ga. 614. Juror who writes his name sometimes " W. W.," and sometimes as "W. M. Bradley," may be on jury-list either way, he appearing to be
person intended: 88 Ga. 469. Objection, after verdict, that name not on tax:

receiver's books, too late: 88 Ga. 469.

Communication with outsider, that outsider participated in jury's deliberawithout knowledge of movant or his counsel, demanded new trial 87
Ga. 513.
Jurors, talking about case with witness, grossly improper, but no
new trial unless losing party ignorant of fact until after trial 91 Ga. 345.
Verdict not vitiated because juror requested bailiff to deliver message to his
son, as to work at home, son overhearing: 91 Ga. 279.
Competency, son of first cousin of party is incompetent as juror; new trial

tions,

:

:

if relationship discovered after verdict
65 Ga. 304. Juror, incompetency discovered after verdict, new trial 65 Ga. 304. Husband of great-granddaugh:

;
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common ancestor incompetent as juror, in case where husband of
another great-granddaughter was propounder of will, etc., the wife being interested 72 Ga. 80. Wife falling into excavation, suing city and recovering,
ter of

:

after verdict paid the

husband competent juror

to try city's suit against prop-

erty-owner who left the excavation open 78 Ga. 779. Juror who is half-brother
of a witness interested in the result, is incompetent 71 Ga. 818. Second cousin
of plaintiff's attorney who had conditional fee, incompetent as juror: 73 Ga.
Jurors should be omni exceptione majores: 73 Ga. 86. In railroad damage
86.
suit, stockholder's brother or son-in-law, incompetent juror: 73 Ga. 713; that
defendant a leased line secured by lessee against damage suits, immaterial:
73 Ga. 713. Member of jury which makes mistrial, incompetent on same case
thereafter: 83 Ga. 28. Juror not incompetent because stepdaughter married
Petitioners for new road incompetent, when
plaintiff's brother 91 Ga. 513.
objected to, to pass on damages between county and landowner: 78 Ga. 199.
That landlord of hotel where bailiff took jury for dinner was brother-in-law of
prevailing party, not cause for new trial: 82 Ga. 185. Mistrial not ordered
where entertainment refused jurors by party pending case, nothing being said
about case: 80 Ga. 438. Treating two jurors to soda-water, after discharge
for term, did not require new trial: 83 Ga. 245. Ground of motion for new
trial that counsel had "regular system of caressing and entertaining traverse
jurors for years," too general: 83 Ga. 245. Aliter, had allegation concerned
conduct during term trial occurred toward panel from which jury which
tried case was selected 83 Ga. 245.
Forcing verdict, where bailiff told jury, Saturday, they would be kept until
Monday if no verdict soon, new trial not demanded, when 78 Ga. 260. As to
how far court may go in pressing jury to verdict: 83 Ga. 549; 68/511. Threat
to starve jury into finding verdict, error: 75 Ga. 466; see also 84 Ga. 159.
Grand jury, judge may, in civil case, have jury stricken from grand-jury
No restriction on competency of grand jurors to serve more
list: 72*Ga. 570.
than four weeks 75 Ga. 258. Grand juror not incompetent because over sixty
years old 75 Ga. 258. Right to claim exemption as over sixty years old is
privilege, not disqualification: 75 Ga. 747. If willing, persons over sixty years
old competent to serve as grand jurors 76 Ga. 551. Grand jury cannot subpoena witness to testify as to general knowledge of violations of law 77 Ga. 144.
Jury commissioners, county school commissioner competent as jury commissioner: 71 Ga. 284.
Jury-list not questioned through testimony of witnesses on trial that cerJury-lists completed
tain colored men improperly excluded 67 Ga. 460.
tunc:
nunc
pro
Ga.
76
551. Since Act of 1879,
during trial by adding certificates
of
certificate
correctness
of jury-list 76 Ga.
sign
not
required
to
clei'k
p. 29,
:

:

:

:

:

:

:

:

:

:

:

592.

Length of service, no restriction on competency of grand jurors to serve
more than four weeks in a year 75 Ga. 258. Object in prohibiting service more
:

than four weeks is to equalize jury-duty and avoid professional jurors should
be strictly enforced: 70 Ga. 674. "Year" means calendar year; juror not dis;

by serving four weeks
lowing January 70 Ga. 674.

qualified

in

December from serving

at

same term

in fol-

:

New trial, remarks of counsel not affecting merits of case, heard by juror
during recess, no ground for new trial: 65 Ga. 380. Not granted because jury
took into jury-room blackboard on which counsel had figured in argument: 67
Ga. 766. New trial, for unknown substitution of one juror for another, in
panel: 77 Ga. 108. Not granted because juror, pending trial, assisted plaintiff,
who was suing for personal injuries, down court-house stairs: 91 Ga. 208. On

;:
:

FIRST TITLE.— CHAPTER

1105

§4452

11.

Juries.

new

trial in civil case,

panel from which jury selected discretionary

:

77 Ga.

192.

Objections to juror, cause of, known before verdict cannot be urged after it:
Juror personally objectionable for reason known at time jury
struck, no ground for new trial 78 Ga. 753.
Panel, Cartersville city court Act providing panel of only eighteen jurors,
valid and constitutional: 81 Ga. 615; Act of December 17th, 1879, not a genPanels of petit jurors, how made: 69 Ga. 579; see also
eral act: 81 Ga. 615.
63 Ga. 463. Where jury of original panel out, and twelve talesmen summoned,
striking from panel thus made waived objection 78 Ga. 753.
Polling jury, in a civil case, is a matter of discretion with trial judge: 86
Ga. 562. That several of jury polled, said they consented to verdict reluctantly, will not vitiate it: 78 Ga. 480.
Practice, calling court's attention to disqualification of juror, sufficient,
motion unnecessary 73 Ga. 86.
Questioning jury, inquiring of jury whether difficulty in agreeing, one of
law or fact, and remark of court on receiving jury's answer, proper here: 83
Ga. 444; distinguishing 77 Ga. 77.
Special jury to try case on new trial may be made from regular panel
of traverse jurors
after verdict too late to object to jury so stricken
68 Ga. 431 see also 65 Ga. 678.
As to selecting special juries from grand
jury, under old practice, see 36 Ga. 380; 57/325; 59/149.
Under Acts of 1779
and 1810, parties were entitled to eighteen impartial grand jurors from which
to select special jury: 11 Ga. 438; 15/39; see also 17 Ga. 508. As to the oath,
see 11 Ga. 461 57/325.
Striking jury, after jury stricken, restrike to correct oversight not allowed
87 Ga. 402. Where regular number of strikes exceeded and jury reduced to
eleven, last man stricken should be restored to list: 88 Ga 653. Defendants in
civil case not entitled to sever, nor to full number of strikes each
all must
71 Ga. 218.

:

:

:

;

;

;

;

join in striking jury

:

88 Ga. 653.

Verdict, certain acts of jurors and bailiff, after jury retired, held not to
91 Ga. 279, 280. Juror not heard to impeach verdict 91 Ga. 20.

vitiate verdict

:

:

Jurors cannot be heard to impeach verdict: 91 Ga. 256, 279.
Affidavits of
jurors taken to sustain, but not impeach verdict: 91 Ga. 65.
Juror's affidavit
sustaining verdict received after motion argued opportunity allowed other

—

side to

See section 5338.
Voir dire, juror may be proved incompetent, though already on 65 Ga. 731.
Witness's veracity, error to instruct jury they may consider character of
witness for truth, etc., if known to them 90 Ga. 266 92/149.
See 12 Ga. 229
file

counter-affidavit

:

91 Ga. 65.

:

:

66/584

;

70

67/236

;

73/84 overruled.

;

:
;
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4453

Special rights, remedies,

ARTICLE

1,

and proceedings; appeals;

in

1106

1.

what cases allowed.

SECOND TITLE.
Special Rights, Remedies, and Proceedings.

CHAPTER

1.

APPEALS.

ARTICLE
IN

A ct

1 888

1

71

p

2w

i875i

p
1

85*

^o ^*

138

42i4'4i4o'
4634.

WHAT CASES ALLOWED.

§4453. (3610a.) Appeals

»

p f3 1

'

1.

lie

in what cases.

In

all civil cases tried

and

determined by a county judge, or a justice of the peace, or a notary
public wno i Q ex officio a justice of the peace, and on all confessions
of judgments before either of said officers, where the sum or propP er ty claimed is more than fifty dollars, either party may, asamat{ er of right, enter an appeal to the superior court.

Where superior court has dismissed an appeal and it does not appear that
amount involved was over $50.00, Supreme Court will not disturb it: 55
Ga. 410. The Constitution of 1877 does not provide that in justice courts an
appeal can be allowed where amount claimed is not over $50.00: 61 Ga. 74.

When

appeals by consent allowable: 61 Ga. 210.
Right of appeal did not exist from decision of board of commissioners here
65 Ga. 743.
Interest on debt past due more than year, held part of principal, so that
case was appealable as involving more than $50.00: 68 Ga. 831 see also 62 Ga.
;

608; 64/684.

Case involving more than $50.00, and resting solely on question of law,
proper mode of review if facts involved, appeal the remedy 46 Ga.

certiorari

41

;

69/745

;

;

78/707

;

94/425

;

:

see also 53 Ga. 570

;

72/184

;

79/680 86/582
;

;

63/405

70/723.

Appeal proper remedy where issues of fact involved: 69 Ga. 842.
Exercise of right of appeal depends upon the pleadings, not on reductions at
trial by evidence or verdict: 73 Ga. 112.
Remedy to correct error of magistrate in passing on sufficiency of attachment or garnishment bond is certiorari, not appeal: 73 Ga. 542.
Appeal operates as waiver of irregularities and defects in summons: 84
Ga. 751.
Losing party
Ga. 275.

in

county court may appeal, whether issues of fact or not: 91

On appeal from county court, superior court can deal with no question
which could not have been raised below 91 Ga. 301 see also 69 Ga. 734.
:

In suit for
justice

amount over

may be taken

$50.00 appeal

;

from confession of judgment before

either to jury or to superior court: 94 Ga. 450.

SECOND TITLE.— CHAPTER
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1,

ARTICLE

§§4454, 4455

2.

When, by whom, and how entered.
5
An appeal lies to A
§4454. (3611.) Appeals from court of ordinary
2 83
A
the superior court from any decision made by the court of ordinary, qq^% 7

^J

.

'

_

except an order appointing a temporary administrator: Provided, ^if^5^'
that whenever an appeal shall be taken from a decision of the ordi-J^' p ||;
nary,

made under

section 3402 of this Code, such appeal shall

no0gH9 '-S8

operate as a supersedeas, unless the executor or administrator shall
first give a good and sufficient bond, payable to the ordinary and his

4a20 ^)-

successors in office, in such sum as the ordinary may require (not
exceeding the amount of the estate in the hands of the administrator), conditioned to pay all costs and damages that may accrue to

the estate pending the appeal.

What appeal valid-: 8 Ga. 256. An appeal lies from any decision of the
court of ordinary, and as to legatees being parties to: 15 Ga. 334. Appeal
from the refusal of the ordinary to grant letters of administration pendente lite:
16 Ga. 13 17/263. Any creditor served by citation may appeal from the appointment of administrator by the ordinary 17 Ga. 416. Clerical error in
appeal bond supplied by parol where costs paid and his name with security entered on the minutes: 18 Ga. 472.
Where money deposited with ordinary
sufficient to pay costs, sufficient for an appeal: 22 Ga. 621.
Where intermediate acts pending the appeal were void 23 Ga. 399. An appeal is a de novo
proceeding 29 Ga. 519 42/397. Same as to homestead proceedings 43 Ga.
318 49/43. As to appeal from decision of commissioners appointed by ordinary to set apart the year's support: 30 Ga. 539. Appeal to superior court
from the granting of letters of guardianship 31 Ga. 716 Persons cited in case
before the ordinary, on appeal also parties to that: 25 Ga. 467 42/397. As to
county matters, certiorari and not appeal, the means of taking up the question to superior court: 43 Ga. 271. So also certiorari as to a contest where
letters of administration granted pendente lite: 40 Ga. 389. May appeal also
where ordinary has given judgment for money against an administrator or
guardian under citation for settlement: 45 Ga. 478. Appeal from, dismissed
where ordinary did not have jurisdiction 60 Ga. 595.
;

:

:

:

;

:

;

:

;

:

Executor proceeded against, under section 3315, appeal from decision of
ordinary operates as supersedeas, without bond 85 Ga. 413.
:

Appeal
support

:

lies to

superior court from judgment of ordinary, allowing year's

86 Ga. 363.

ARTICLE

2.

WHEN, BY WHOM, AND HOW ENTERED.
§4455. (3613.) Appeals, when

to be

entered.

Appeals to the superior $ 5023

court must be entered within four days after the adjournment of the
court in which the judgment was rendered.
Within four days 1 Ga. 279 ; 9/405
Sunday not to be counted as one of the
four days within which appeals to be entered 12 Ga. 93. Where appeal not
entered in time, and new trial not granted: 38 Ga. 312. Liberal rule in sustaining appeals where party appealing does so bona fide in four days: 52 Ga.
:

:

653-656.

-

'

SECOND TITLE.— CHAPTER

§§4456-4458

When, by whom, and how

1,

ARTICLE

1108

2.

entered.

In appeal from ordinary's court, an appeal bond mailed to ordinary at his
suggestion, and arriving at his post-office within the four days is in time: 94

Ga. 454.
ts

Sundays and holidays shall in
§^456. (3614.) Days not counted.
|3 e included in the computation of the time within which an

6

pp i3i i33
$$4, 3692.

o0 case

appeal shall be entered, except that holidays are included in the
computation in cases of appeals from justices' courts.

When Sunday
days
122.

Ga.
$$4417,4459.

not counted 12 Ga. 93. Not so as to Sunday in the thirty
which bills of exceptions to be certified and signed by the judge 14 Ga.
Sunday not counted in the five days sheriff allowed for serving writs 23
:

:

49.

§4457. (3615.) Attorneys
tered

'

:

in

by the

may enter

appeals

.

An

plaintiff or defendant in person, or

appeal

by

may be en-

his attorney at

law or in fact, and if by the latter, he must be authorized in writing,
which authority shall be filed in the court in which the case is pending at the time such appeal is entered; but if it is shown to the court
that such authority exists, such court may allow a reasonable time to
file the same, or such appeal shall be dismissed and execution issue
without further order; if such authority is not filed within the time
allowed, a ratification of an appeal, unauthorized, if made in writing,
and filed in the clerk's office before the next term of the court, shall
render the appeal valid.
Ratification of appeal by agent 6 Ga. 92. In person or by attorney duly
authorized: 9 Ga 487-491. Appeals by consent: 10 Ga. 426. When ex parte
affidavit of agent that he had instructions in a writing to enter appeal and it
was lost, not admissible: 52 Ga. 653.
:

Appeal entered by agent subsequently ratified by appellant, good, though
written authority not filed 67 Ga. 358.
:

A receiver cannot
to the cause
$$5632,6123.

:

enter an appeal without

first

having himself made a party

94 Ga. 456.

§4458. (3616.) Appellant must pay

cost.

The appellant (except

as

hereinafter provided) shall, previous to obtaining such appeal, pay
all costs

may have

which

tering such appeal,

accrued in the case up to the time of enfor the eventual con-

and give bond and security

demnation-money.

When party appealing need

not himself sign the bond

:

2 Ga. 236.

Bond good

as to the party properly signing the appeal bond, although others failed to sign

Where appeal bond delivered absolutely, although a fifth
9 Ga. 199.
party was to sign 10 Ga. 414. Party paying the costs and entering name on
the minutes with security to be filled up alone with bond, entitled to appeal:
18 Ga. 472. Where party applying for appeal was not delinquent in the matter
of costs 11 Ga. 39 20/773.
May appeal by consent without bond or payment
of costs 10 Ga. 426. Appeal bond signed by only one defendant and no security, not good bond and not amendable: 26 Ga. 410. A substantial compliance in bond for appeal: 15 Ga. 111. Clerk receiving appeal from administrator without exacting costs, it is a good appeal 20 Ga. 69. Where appeal entered
nunc pro tunc: 31 Ga. 357. No proper security given in appeal bond and appeal

legally

:

:

:

;

:

:

SECOND TITLE.— CHAPTER
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1,

ARTICLE

§§4459-4461

2.

When, by whom, and how entered.

dismissed 36 Ga. 623. A new trial allowed where no sufficient opportunity
to obtain better security on appeal bond 37 Ga. 672 38/222. An appeal under
the charter of the Selma, Rome and Dalton Railroad 47 Ga. 345. Where the
acceptance of an appeal bond was a ministerial and not a judicial act 49 Ga.
284.
The legal costs must be paid and not merely deposited in entering an appeal: 61 Ga. 598; 60/218. And as to costs being recovered back: 60 Ga. 218;
:

:

;

:

:

61/598.

Section complied with, appeal not dismissed because justice did not certify
nor for absence of itemized bill of justice-court costs 68 Ga. 194.
Surety becoming insolvent, reasonable time given to furnish new one 67
Ga. 358.
these facts

:

;

:

Judgment appearing

in record, appeal bond need not set out: 86 Ga. 363.
Claimant withdrawing appeal, judgment for costs only on appeal bond 92
:

Ga. 307.
Appeal, in distress warrant case, is nullity, where surety is same as on
replevy bond 93 Ga. 445.
Compliance herewith necessary to existence of appeal hence, if shown
that magistrate transmitted papers to superior court before security signed,
appeal dismissed 94 Ga. 453.
:

;

:

§4459. (3617.) Attorney

may

sign for principal.

If

such appeal $§4457, 4417.

by the attorney at law or in fact, he may sign the
and the principal shall
be bound thereby as though he had signed it himself.
shall be entered

name

of the principal to said appeal bond,

An appeal may be entered by attorney of record: 1 Ga. 275.
counsel for defendant in attachment, valid 12 Ga. 368.

Entered by

:

§4460. (3618. ) Appeals by partners, joint contractors and corporations.

When

any one
in the

§§2639, 4707.

several partners or joint contractors sue or are sued as such,

may enter an appeal
and sign the name of
the bond required by law, which

of said partners or joint contractors

name

of such firm or joint contractors,

such firm or joint contractors to
shall be binding on the firm and such joint contractors as though
they had signed it themselves; and in case of corporations, the appeal may be entered by the president or any agent thereof managing
the case, or by the attorney of record.

One or more may appeal. When there shall be more ^o^ b3 |o
than one party plaintiff or defendant, and one or more of said parties plaintiff or defendant desires to appeal, and the others refuse
or fail to appeal, such party plaintiff or defendant desiring to appeal
may enter an appeal under such rules and regulations as are provided in this Code.
§4461. (3619.)

Where one of three defendants enters an appeal 1 Ga. 475 8/330. By
one of several lessors in ejectment suit: 17 Ga. 540. Appeal good as to one
of several parties properly signing an appeal bond 9 Ga. 199.
Sheriff appealing and acquitted, his securities could not be proceeded against, although
not appealing 18 Ga. 38. Complainant's right in interpleader not impaired
as to appeal by one not appealing; 24 Ga. 474.
Rights of party not appealing determined by first verdict 30 Ga. 800 31/674. Section referred to and
construed 63 Ga. 420.
:

:

:

:

:

;

;

:

§§4462-4464

SECOND TITLE.— CHAPTER

1,

ARTICLE

1110

2.

When, by whom, and how entered.

Where one sued
served,

it

as

manager

of railroad

had right to appeal: 69 Ga.

company, and only the company

764.

§4462. (3620.) All bound by final judgment.

Upon

the appeal of

either party plaintiff or defendant, as provided in the previous section, the

whole record shall be taken up and

all shall

be bound by

the final judgment; but in case damages shall be awarded upon such
appeal, such damages shall only be recovered against the party ap-

pealing and his security, and not against the party failing or refusing to appeal.

Whole record taken up by one appealing, and no execution against one
not appealing until final trial on appeal 8 Ga. 330 21/359. Where sheriff alone
appealed and acquitted, his securities not proceeded against on first verdict
18 Ga. 38.
Cited and applied to bill of exceptions 68 Ga. 40.
Where one of joint debtors appeals, case suspended execution cannot
issue against other defendant. If plaintiff's case dismissed on appeal, both
defendants take the benefit: 69 Ga. 752.
;

:

:

;

A

2

Such
judgment on the appeal, and in case
be compelled to pay off the debt or damages

Liability

§4463. (3621.)
cobb 498
A
3
secur ity shall be
CobD 5oo

bound

and

recourse of security on appeal.

for the

any such security shall
for which judgment may be entered
course only against the party for

in the cause, he shall have re-

whom

he became security.

Surety paying judgment taking control of execution against his principal:
This right also extends to executors and administrators
of deceased securities: 4 Ga. 521. Remedy against security on appeal: 6 Ga.
416.
Security liable for what principal does not or cannot pay, and as to
release of security 24 Ga. 288, 289. Judgment nunc pro tunc against surety
24 Ga. 167. Security on appeal bond only has to pay what judgment may be
entered in the cause: 38 Ga. 224.
Surety on appeal liable only in same proceedings, on final judgment: 84
Ga. 108.
Appeal dismissed in superior court, no judgment entered against appellant and surety: 92 Ga. 751.
Judgment may be entered against all principals on appeal bond, although
verdict against only one: 93 Ga. 758.
5 Ga. 580; 4/123.

:

:

Act

1799,

^4473,'5344.

§4464. (3622.) Executors, etc., may appeal without paying costs, etc.
Executors, administrators, and other trustees, when sued as such,
or defending solely the title of the estate,

may enter an

appeal without paying costs and giving bond and security as hereinbefore required; but if a judgment should be obtained against such executor,
administrator, or other trustee, and not the assets of the estate, he

must pay

costs

and give security as

iu other cases.

Where administrator was not compelled

to give additional security: 2 Ga.

Executor may appeal without security where judgment only
affects assets of decedent in his hands: 9 Ga. 184.
Appeal by administrator
where clerk receives it without exacting costs 20 Ga. 69 21/289. Appeal by
administrator without security not affected by subsequent amendment of
the judgment by the justice: 59 Ga. 103,104. Error to dismiss trustee's ap272; 27/330.

:

;

:
:

SECOND TITLE.— CHAPTER
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1,

ARTICLE

^

§§4465-4467

2.

When, by whom, and how entered.
peal for defective pauper affidavit when he could appeal without bond or
security 59 Ga. 369. But before administrator can appeal from decision of
:

ordinary on his annual returns, he must pay costs and give security

60 Ga.

:

325, 326.

From judgment
payment

of costs

against executor cited to settlement, no appeal without
and giving security 74 Ga. 401 citing 45 Ga. 480.
:

;

§4465. (3623.) Appeals in forma pauperis.
tiff

or defendant, in

any

suit at

When any party, plain- AqII^%i

law or proceeding in the court of Ap

ordinary, shall be unable to pay costs and give security as hereinbe-

such party will make and file an affidavit in writing
that he is advised and believes that he has good cause of appeal, and
that owing to his poverty he is unable to pay the costs aed- give the
security required by law in cases of appeal, such party shall be per-^
mitted to enter an appeal without the payment of costs or giving sefore required,

1878 ' 9

t

124 -

if

-?

r

//

O 6-

curity as hereinbefore required.

When

affidavit defective 3 Ga. 252.
Appeals are included in Act of 1818,
amendments, etc.: 19 Ga. 33; 18/371. May make this affidavit and save
appeal when securities become insolvent pending the appeal: 19 Ga. 573.
No bond necessary under appeal in forma pauperis under Act of 1842 22 Ga.
74.
Attorney at law cannot make this affidavit: 25 Ga. 262. A deputy-clerk
:

as to

:

could administer this oath 26 Ga. 620. This affidavit is not traversable 27
Ga. 85.
May move to amend affidavit and reinstate case any time during
the term 28 Ga. 73. Affidavit of trustee stating inability to give security
from his own poverty, dismissed: 30 Ga. 964. This section does not apply to
appeal by administrator from decision of ordinary as to his annual returns
60 Ga. 325, 326. See Rule No. 1 of superior court (section 5632).
Where appeal in forma pauperis entered by agent and there appears no
power of attorney authorizing same, appeal properly dismissed on motion
80 Ga. 120.
Amendment to this Act, relating to courts of ordinary, not violative of Constitution 85 Ga. 413.
Appeals taken from court of ordinary, may now be by affidavit in forma
pauperis: 85 Ga. 413.
:

:

:

:

§4466. (3624.) Appeal from ordinary, how entered.

In all cases in $ 4454
the court of ordinary, the party desiring to appeal, his attorney at
law or in fact, shall pay all costs that may have accrued, and give
bond and security to the ordinary for such further costs as may
accrue by reason of such appeal; this being done, the appeal shall
be entered.

Where

'

|5

appellant deposited money with ordinary for costs, if not sufficient
amendable 22 Ga. 621. Section referred to and construed 45 Ga.

for appeal,

:

:

480; 60/326.

Appeals taken from court of ordinary,

may now

be by affidavit in forma

pauperis: 85 Ga. 413.

§4467. (3625.) Appeals, how transmitted.

When an

appeal has
been entered in the court of ordinary it shall be the duty of such
ordinary to transmit the same to the clerk of the superior court of
the county in which such proceedings may have been had, at least

-

§§4468, 4469

SECOND TITLE).—CHAPTER

1,

ARTICLE

1112

8.

Effect of appeals.

ten days before the next superior court of said county, to be there
tried as other appeals.

A

t

&8 '

v iii
$4i38.

§4468. (3626.) Justices must transmit appeals.

from the judgment

When

an appeal

of a justice of the peace or notary public has

been entered, it shall be the duty of such justice of the peace or
notary public to transmit the same to the clerk of the superior
court of the county in which proceedings may have been had, at
least ten days before the next superior court of said county, to be
there tried as appeals have been heretofore tried in Georgia: Provided, that nothing herein contained shall be so construed as to deny
parties the right of certiorari, when the amount is less than fifty
dollars.

When appeal not docketed at appearance term, but term thereafter, yet
could not be dismissed: 30 Ga. 942. Papers in case appealed from justice
court not filed in clerk's office of superior court until seven days before next
term, no ground for dismissing appeal: 59 Ga. 103. When not dismissed
where not transmitted to superior court until first day of the term 59 Ga.
598.
May appeal by consent from justice court to superior court, amount
being sufficient 61 Ga. 208.
Not dismissed because papers not filed in superior court ten days before
court, nor because justice did not send up his judgment: 68 Ga. 194.
Appellant must watch his appeal where, after long. neglect, clerk docketed
appeal, no order or notice was necessary 89 Ga. 779.
Appeal dismissed, record failing to show judgment appealed from: 72
Ga. 900.
:

:

;

:

ARTICLE

3.

EFFECT OF APPEALS.
$$5024,5340.

§4469.

(3627.) Appeal

superior court

is

is

a new investigation. An appeal to the
It brings up the whole

a de novo investigation.

record from the court below, and all competent evidence

is

admissi-

ble on the trial thereof, whether adduced on a former trial or not
either party

is

entitled to be heard on the whole merits of the case.

Where it carried up all the issues: 13 Ga. 172. Heard an appeal on the
whole merits of the case: 15 Ga. 309. Appeal by one from a decree, taking
up the entire litigation 21 Ga. 359. Appeal from court of ordinary takes up
whole case for a new hearing: 29 Ga. 519. Where appeal from the merits did
not carry up the preliminary question 30 Ga. 40. Appeal to superior court
from ordinary, relative to grant of letters of guardianship, takes up whole
case: 31 Ga. 716. Slander case on appeal passes out on death of defendant:
33 Ga. 79. De novo investigation on appeal to superior court of a homestead
Whole record
question from the court of ordinary 43 Ga. 318 40/173.
brought up on appeal from court of ordinary, as to appointment of an administrator 42 Ga. 397. Appeal is a de novo investigation 60 Ga. 220, 221 45/158.
Where could not reduce claim in superior court below $50.00 to give jurisdiction by certiorari: 58 Ga. 77 60/155, Appeal from the ordinary carries up the
:

:

:

;

:

:

;

;

:

SECOND TITLE.— CHAPTER
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1,

ARTICLE

§§4470, 4471

8.

Effect of appeals.

whole record 59 Ga. 606. Amendment that should not have been allowed on
appeal from justice court to superior court 60 Ga. 637. Section referred to
and construed 63 Ga. 420. Cited 68 Ga. 195.
Appellate court generally cannot go beyond jurisdiction of primary court
as respects rights, but follows its own modes of trial and procedure 69 Ga.
:

:

:

:

:

734; see also 91 Ga. 301.
Appeal to jury in justice court

by one party takes precedence of appeal to
superior court afterwards entered by the other: 72 Ga. 252.
Appeal opens case to full new hearing on all issues made: 77 Ga. 6.
Absence of appealing defendant, no ground for dismissal 77 Ga. 649.
status then as
Plaintiff's appeal to superior court carried whole case there
having dismissed case there and sued over, plea of
if case originated there
:

;

;

res

judicata demurrable

81 Ga. 73.

:

An

appeal suspends but does
not vacate judgment, and if dismissed or withdrawn, the rights of
all the parties are the same as if no appeal had been entered.
§4470. (3628.) Effects of appeal.

See

Ga.

1

Judgment

Cited

Ga. 286.

As

92.

:

pending appeal: 8 Ga. 121; 19/298; 18/466.
court affirmed takes effect from first judgment: 9

to alienation

of superior

72 Ga. 253.

is to suspend judgment: 77 Ga. 6.
Distinction between dismissing appeal and dismissing case on appeal after
former, "same as if no appeal .... entered" after latter, whole case is
out: 81 Ga. 73.

Effect of appeal

;

;

Dilatory plea cannot be filed after an appeal

A

28 Ga. 543.
former judgment cannot be taken advantage of by motion to dismiss the

appeal

:

:

57 Ga. 63.

Account split, two suits brought, plea that judgment on first is bar to second not good 45 Ga. 158. An appeal is de novo investigation, and there is no
judgment to bar 45 Ga. 158.
Appeal suspends judgment, but writ of error not a supersedeas without bond
:

:

9 Ga. 286.

Judgment
whether

in justice

court not become dormant while appeal undisposed

of,

finally dismissed or not: 84 Ga. 751.

In Tennessee, appeal vacates, while in Georgia
cited and discussed in 90 Ga. 536.

86 Ga. 676

it

only suspends, judgment:

;

Settlement pending appeal, appellee took no benefit by virtue of judgment
appealed from, since it never did have any effect: 87 Ga. 666.

Withdrawal of appeal from probate of will left probate affirmed 90 Ga. 530.
Appeal does not vacate judgment below, but suspends it, and dismissal of
appeal revives judgment below: 92 Ga. 752, 753.
:

§4471. (3629.)

How

ivithdrawn.

withdraw an appeal after

it

No

person shall be allowed to
by the consent of

shall be entered, but

the adverse party.

Attempt in vacation without consent to withdraw appeal from probate of
"amounted to nothing" 90 Ga. 530.

will

Stated

:

:

45 Ga. 158.

^5340

>

5024 -

:

SECOND TITLE.— CHAPTER

§§4472, 4473

How and when

ARTICLE

1114

4.

tried.

ARTICLE
HOW AND WHEN
$5077.

1,

§4472. (3630.) Appeals, how tried.

4.

TRIED.
All appeals to the superior

court shall be tried by a jury at the

first term after the appeal has
been entered, unless good cause be shown for continuance.

See 36 Ga.
325.

No

Where

380.

there was the right of trial by special jury

:

57 Ga.

issuable defense sworn to required on appeal to superior court from

justice of the peace

:

59 Ga. 774, 775.

Jury to try appeals from justice courts, taken from traverse panel 65 Ga. 678.
Tried by jury, unless consent for judge to try: 70 Ga. 275.
Continuance might be allowed to perfect record 72 Ga. 900.
Appellant must watch his appeal where, after long neglect, clerk docketed
appeal, no order or notice was necessary 89 Ga. 779.
Jury required on trial of appeal from county to superior court 92 Ga. 753.
:

:

;

:

:

A

99

Cobb 495
A Ct 868
'

p

i33

If upon the trial of
§4473. (3631.) Damages for frivolous appeals.
an y a PP ea l> except from a justice's court, it shall appear to the jury
that the appeal was frivolous and intended for delay only, they shall
assess damages against the appellant and his security (if any) in
favor of the respondent, for such delay, not exceeding twenty-five
per cent, on the principal sum which they shall find due, which
damages shall be specially noted in their verdict, and if the judgment of the superior court should be that an appeal from a justice's
court is frivolous and intended for delay only, said court shall, in
addition to the final judgment in the case, enter, judgment against
the appellant for twenty per cent, damages on said frivolous appeal.

In determining whether appeal frivolous, jury should consider all the eviin the case
11 Ga. 154.
Where failure to present evidence not conclusive that appeal frivolous 20 Ga. 198. For jury to assess damages upon appeal,
must show that appeal frivolous and for delay 20 Ga. 398. Property alienated
under section 5352 is bound for: 19 Ga. 298. Only in extreme cases juries
should award damages for: 25 Ga. 189. Excessive damages for a frivolous
appeal: 33 Ga. 762.
Section referred to and construed: 57 Ga. 178; 59/775.
An appeal is frivolous and intended for delay, when without merit and entered to postpone collection of debt 86 Ga. 9.

dence

:

:

:

:

General Note on Appeals.
Notes from Code of 1882
Act of 1827 (rent law), when under, party was entitled to appeal from
dict of jury

:

26 Ga. 397

;

ver-

28/475.

Affidavit of party that he

is "unable to give security," not sufficient: 3
Ga. 253. For appeal was amendable, etc. 28 Ga. 73.
Agent, appeal entered by, and motion to dismiss because entry was without
date and agent had no written authority, etc. 52 Ga. 653.
Amendments, on appeal: 18 Ga. 371. Account subject to an appeal: 45
Ga. 158. Adding name of usees not allowed on appeal 60 Ga. 637.
Amount claimed, $55.00, and $5.00 abandoned on trial: 51 Ga. 194. Cannot
write off in superior court, to give court jurisdiction by certiorari: 58 Ga. 77.
Appellant, effect of death of 28 Ga. 516.
:

:

:

:

::

SECOND TITLE.—CHAPTER
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1,

ARTICLE

4.

tried.

Bond, party himself need not sign, on appeal, under Act of 1799: 2 Ga. 236.
Signed by one defendant and no surety, held a nullity: 26 Ga. 410. Money
deposited as security with ordinary on appeal: 22 Ga. 621.
Claim, as to withdrawing an appeal, etc.: 8 Ga. 184; 9/196; 14/694; 33/205.
Appeal in, from justice, when either amount of fi. fa. or value of property
claimed exceeds $50.00 54 Ga. 663.
Confession of judgment, appeal lay from 1 Ga. 275 5/298 29/536 30/503.
Consent, appeal by, was allowed in superior court 10 Ga. 426; 30/942. Parties may appeal by, from justice court: 61 Ga. 208.
Constitution of 1877, provision as to appeals from justice courts construed:
61 Ga. 74.
County court, no appeals to superior court from monthly term of 35 Ga. 231.
On appeal from, without security, not dismissed in superior court: 39 Ga. 713.
Appeal lay from verdict of jury in collateral issue: 46 Ga. 245.
Costs, appeal without payment of, by administrators, executors and other
Justice cannot order execution to proceed for,
trustees: 59 Ga. 103, 368.
pending appeal 51 Ga. 270. Superior court cannot order justice to refund
60 Ga. 218. In consolidated cases in superior court, clerk entitled to costs in
each case 61 Ga. 95.
Damages, assessed by appraisers, under a special statute, as to, on appeal
to superior court: 9 Ga. 359. When such case was to be entered: 18 Ga. 607.
To authorize judgment for twenty per cent., against appellant, appeal must be
not only frivolous, but intended for delay only 57 Ga. 177.
Dismissal of appeal, effect of: 1 Ga. 92. Should not be dismissed because
of insufficiency of security, until appellant has been required to give other
security, etc. 38 Ga. 222.
Equity cause, pleadings pending an appeal on, amendable for special cause
8 Ga. 313.
Executor, letters of, revoked and appeal entered; act of executor void,
when 23 Ga. 399.
Filing with superior-court clerk of appeal papers from justice court seven
days before next term of superior court, appeal not dismissed 59 Ga. 103.
Garnishment, traverse of, defendant's answer in, is not a collateral issue,
and as to appeal 4 Ga. 393.
Honest debtor's Act, appeal to another jury was not allowed under, when:
4 Ga. 170.
Judgment rendered in 1860, and appeal from, and case tried in 1874, should
be no judgment by court without jury: 57 Ga. 323. Lien of, pending appeal,
prevents alienation 42 Ga. 608 47/97. Attaches only to property owned at
time of judgment: 50 Ga. 144-146.
Justice of the peace, judgment of, must exceed $50.00, for appeal to lie: 55
Ga. 410. Appeal proper from judgment of, on question of fact, when amount of
judgment is over $50.00: 46 Ga. 41; 53/569. But certiorari lies if question of
law alone is involved, where amount is over $50.00 53 Ga. 569; 62/345. Appeal proper in claim case when amount involved is over $50.00: 50 Ga. 601.
Lost papers, issue on motion to establish, appeal should have been allowed:
20 Ga. 11 36/380.
Lunatic, appeal by, in a period of sanity 19 Ga. 581.
Mistake, failure to appeal because of, relieved in equity: 44 Ga. 71.
New trial, appeal did not lie from verdict of special jury on 15 Ga. 288.
Nunc pro tunc, appeal entered when clerk was at fault: 31 Ga. 357
:

:

;

;

;

:

:

:

:

:

:

:

:

:

:

;

:

;

:

:

Ordinary, on appeal from court of, when guardian was cited to settle,
may be shown in superior court 55 Ga. 89, 90. As
What issue before the jury
to moulding judgments in such cases: 52 Ga. 15.

additional indebtedness

:

§4473

:
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on appeal from appointment of administrator: 42 Ga.
peal, proper

mode

peal from ordinary,

when

Certiorari, not ap-

397.

On apdistributees call administrator to account, superior

to take case to superior court,

when

43 Ga. 271.

:

court can render final judgment on the verdict: 59 Ga. 604. Homestead, on
appeal on, case is carried up de novo: 43 Ga. 321 49/43.
Caveat to issuing of
warrant or granting of land, ordinary had no power to try, and appeal from
his decision dismissed 60 Ga. 595. General right of appeal from decision of ordinary, as to: 45 Ga. 478. Appeal in forma pauperis, when not allowed 60
Ga. 325. Appeal lies to superior court from decision of, refusing ex parte applications of executor or administrator: 15 Ga. 334. Also from refusal to
grant letters pendente lite : 17 Ga. 263; 16/13. When appeal entered before decision by court is void: 13 Ga. 172. When an appeal is entered according to
Act of 1839, and there is more than one party, etc., the party not appealing is
bound by first verdict, but execution is stayed till final trial: 8 Ga. 330; but
see 18 Ga. 38.
Rule absolute, on foreclosure of mortgage, no appeal from 24 Ga. 91.
Scire facias, to avoid grants for land, appeal from: 27 Ga. 562.
Set-off, where defendant sued for less than $50.00, pleads set-off over $50.00,
appeal lies from judgment of justice: 54 Ga. 121.
Surety, as to discharge of, by dismissal of appeal: 47 Ga. 289. Relieved by
agreement with plaintiff upon withdrawal of appeal 51 Ga. 423. Act of 1826,
authorizing judgment against principal and surety on appeal, etc., only cumulative 6 Ga. 416.
Withdrawal of appeal, effect of: 1 Ga. 92.
Writ of error, not allowed when party had appealed, and appeal pending:
Sureties as parties to, when judgment
13 Ga. 506; 18/281; 35/104; 36/267.
had been entered against them on appeal 2 Ga. 79, 287, 348, 408, 439.
Year's support, assignment of, formerly appeal did not lie 30 Ga. 539.
;

:

:

:

:

:

:

:

Notes from decisions since Code of 1882
Amendment, justice-court summons amendable in superior court, on appeal,
in substance and form, where enough to amend by: 91 Ga. 609.
Dismissed appeal, motion to reinstate, discretionary with court. Dismissed,

record failing to show judgment appealed from: 72 Ga. 900.
Irregularities in appeals curable: 67 Ga. 358; see also 63 Ga. 496, 607.
Judgment, immaterial whether judgment appealed from void, etc., if appellee makes no issue on validity of appeal or judgment: 91 Ga. 609.
Jurisdiction, after several appeal cases consolidated by consent, too late for
appellant to attack jurisdiction, as to amount in one case 91 Ga. 609, 610.
:

CHAPTER
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ARTICLE

1.

COMMON-LAW AWARD.*
§4474. (2883.)
or liabilities
*See

I'leas

Award

may submit

and Defenses.

binds.

Parties disagreeing as to their rights

the matter to third persons to decide, and

::
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Arbitrament and award; common-law award.

the award

made by such

arbitrators

is

binding on the persons sub-

mitting.

Where attorneys and solicitors had power to make the reference under
order of the court 31 Ga. 3 where binding 61 Ga. 163.
Award under common law arbitration not required to be made judgment of
any court, binding on parties until set aside 73 Ga. 92.
Arbitrators should not be partisans misconception of the relation to consider one as arbitrator of one party and the other as arbitrator of the other
78 Ga. 568.
Under common law, any number of arbitrators sufficient, and award binding
without being made judgment of court, unless exceptions taken 76 Ga. 517.
:

;

:

:

;

:

84475.
(2884.)
c
'
v
.

Trustees

may*

.

tors or administrators

may,

Guardians, trustees, execu- $$2556, 3428,
3000, 4486.
good faith and with proper pru-

submit.

m
.

'

'

.

.

dence, submit to arbitration the matters in controversy in connection with the estate they represent.
The award may be made the
judgment of the court as hereinafter provided.

Guardian may bind ward by submitting questions to arbitration 76 Ga. 517.
Guardian, who submitted to arbitration dispute with his predecessor concerning amount claimed to be due ward, bound 79 Ga. 753.
:

:

§4476. (2885.) Of the submission. A submission may be in parol, $ 4486
and the award also be verbal, when the matters in dispute do not exceed in value the sum of five hundred dollars; but all submissions
by persons acting as trustees, as above, must be in writing, and the
award rendered in writing.
Subscribing witness to awards best evidence of their execution 7 Ga. 278.
to two of the referees was sufficient 21 Ga. 1. Where
either party can revoke orally a parol submission to arbitration 15 Ga. 473.
As to submission to arbitration not under Act of 1856 31 Ga. 3. Where the
submission to arbitration did not bind an infant without guardian or trustee:
41 Ga. 555. Minors must be parties to suits pending an order of submission by
the court, to bind them 41 Ga. 23. Where verbal submission to two arbitrators not sworn, could do no more than show the damage done 57 Ga. 336.
Arbitration in pais, prevailing party accepting award is bound and cannot
reopen matter 68 Ga. 534.
:

Where under submission

:

:

:

:

:

:

§4477. (2886.) Arbitrators limited by submission. Arbitrators should

not exceed their authority, and the award should cover all matters
submitted, and should be rendered in accordance with the terms of
the submission. If the award covers too much, and the excessive
part can be separated from the other, that which is good shall re-

main

valid.

Award should cover the matter submitted 8 Ga. 8. Defendant should show
that award was made on matter not contested or brought to the consideration
of the arbitration, without evidence: 54 Ga. 500. Award becoming the judg:

ment

of the court

may

be set aside

if

decides matters referred to arbitration

55 Ga. 167.

Submission construed as to extent of matters submitted

Under a submission

of "all

damages

:

71 Ga. 860.

to land, crops, etc.," arbitrators

include "expenses incurred in ditching"

:

86 Ga. 337.

may

-
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Under a general submission,
§4478. (2887.) General submission.
the arbitrators are bound to decide only those matters brought to
by the

their consideration

parties.

Presumption is that matters decided by arbitrators were "brought to their
consideration": 73 Ga. 92.
§4479. (2888.) Award.

though

it

may be

The award must be certain and final, alIt must be possible and reason-

in the alternative.

and must be made by the arbitrators themselves, or the umpire
provided for in the submission, and not by other persons.
able,

When

the award was uncertain and not final

29 Ga. 495.

:

Award set aside by court for uncertainty and conditions 69 Ga. 101.
Award here sufficiently certain 71 Ga. 860.
Award to pay for keeping a dam up to certain point, included right of dam:

:

owner

to raise the

water to that height

§4480. (2889.)
in part, that

May

which

Where an award
§4481. (2890.)

is

is

be valid in

:

72 Ga. 207.

part only.

If

an award be defective

valid, if capable of separation, shall stand.

good

in part

and invalid as to part: 28 Ga. 140; 55/167.

Award

in the submission,

If an umpire be provided for
by umpire.
an award by him alone, or jointly with the arbi-

trators, will be good.

Where an umpirage will not be set aside: 8 Ga. 8. Parties entitled to
notice of sittings of the umpire: 28 Ga. 140. Where one of arbitrators supposed himself umpire, and acted as such: 47 Ga.
umpire binding generally 61 Ga. 163.

22.

Award by

arbitrators and

:

Award signed by umpire

alone, or by

umpire and one of arbitrators, good:

73 Ga. 92.

Umpire not hearing case but joining in decision, award set aside 85 Ga. 219.
Umpire chosen, afterwards dismissed and another substituted at request of
:

plaintiff,

time
$154486,4509.

:

not ground for exception to award, by defendant, he not objecting at

86 Ga. 337.

§4482. (2891.) Reference pendente lite.
Pending litigation may
be referred to arbitration, under an order of court, by consent of
parties,

and the award, when rendered, may be made the judgment

of the court.

Pending litigation submitted to arbitration under Act of 1799: 29 Ga. 418.
Also under Act of 1856: 29 Ga. 362. May be referred to arbitration by complainant's solicitor without his consent: 31 Ga. 2. Where the award was res
judicata: 34 Ga. 394, 395. When award made the judgment of the court at an
adjourned term, what notice to defendant sufficient: 37 Ga. 35. Attempt to
prevent award from being made the final judgment of the court: 41 Ga. 370.
Presumed that arbitration by consent, of pending litigation by order of court,
is valid
50 Ga. 641. Parties litigant, submitting matters in dispute to seven
arbitrators by order of court, may be revoked before award made 51 Ga. 558.
May be set aside if it decides matters not referred to arbitration 55 Ga. 167.
:

:

:

§4483. (2892.) Setting aside an award. To sustain an award, no
unfair advantage should be given to either party in the hearing of
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§4484

1.

Arbitrament and award; common-law award.

the case or the rendering of the award.

any matter

or a reference of

A

palpable mistake of law,

to chance or lot,

would

an

vitiate

award.

Award not

set aside for ignorance of one's legal rights in ratifying
mistake of law: 8 Ga. 8; 28/399. But not for death of

Aliter, for

278.

:

7 Ga.
one of

arbitrators after award, but before its return to court: 21 Ga. 1. Award at
common law attacked for fraud or mistake: 27 Ga. 314. Under Act of 1856?

only impeached for fraud or corruption in arbitrators 29 Ga 362. Award rejected because it was apparent that the question had not been decided by the
arbitrators 29 Ga. 495. May be set aside for a mistake, although it does not
appear on the face of it 25 Ga. 264. To set aside for fraud of one of arbitraWhere decided on a question of
tors, it must clearly so appear: 47 Ga. 10.
law erroneously so held, yet binding: 54 Ga. 252. May be set aside if matters
not referred to arbitration be decided 55 Ga. 167. Where submission to three
arbitrators, not such an one as can be made judgment of the court 57 Ga. 176.
Where binding unless attacked for fraud in the party or arbitrator, mistake
of law or reference to chance or lot by arbitrators 61 Ga. 163. Exceptions to
award, sworn to by agents of insurance company and not by their attorney 61
Ga. 515 64/592.
Where one party received that which was awarded to him, he is estopped
from disputing validity of award to other: 71 Ga. 860.
Party receiving notes and money in settlement of award cannot retain them
and sue for balance due by reason of a mistake in calculation 72 Ga. 201.
For arbitrators to hear testimony from one side after announcing closed,
without notice to other, per se unfair: 78 Ga. 557 90/669.
Umpire not hearing case but joining in decision award set aside 85 Ga. 219.
Exception not showing that award was result of accident, fraud or mistake,
or otherwise illegal, demurrer sustained: 86 Ga. 337.
Award set aside because one arbitrator a partisan evidence before arbitrators not material 95 Ga. 418.
Arbitrators should not be partisans misconception of the relation to
consider one the arbitrator of one party and the other as the arbitrator of the
other 78 Ga. 568.
:

:

:

:

:

:

:

;

:

;

:

,

;

:

;

:

§4484. (2893.) Fraud.
Fraud in the arbitrators, or in either
party in obtaining an award, would set it aside.
.

May

,

.

be attacked at

common law

and mistake in arbiand corruption in arbiarbitrator must be clearly shown, to avail: 47

trators: 27 Ga. 314.

Under Act

trators: 29 Ga. 362.

Fraud

Ga.

in

for fraud, corruption

of 1856, only for fraud

Section cited 61 Ga. 163, 164.
Exception not showing that award was result of accident, fraud or mistake,
or otherwise illegal, demurrer sustained: 86 Ga. 337.
10.

:

General Note. — Adjourned term, award made judgment
notice

;

Bill,

of court at, after

and the fi. fa. from, could not be arrested by illegality 37 Ga. 35.
defendant may rely on award as defense without pleading it to, to set
:

aside: 7 Ga. 278.

Courts of law and equity not ousted of jurisdiction by agreement to refer
matters to arbitration 15 Ga. 473.
Common law, arbitration at, revocable at any time before made 27 Ga. 368.
Damages, a correct award as to: 35 Ga. 226.
Evidence, award best, of its meaning; and testimony of one of arbitrators
as to intention and construction, not admissible: 64 Ga. 567 54/548.
:

:

;

WW
4853.

3988,

:

4485, 4486
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Exceptions to award not containing all the evidence, demurrable: 48 Ga.
What exceptions to award should show, and should be sustained or
overruled, or issue made up if facts involved 63 Ga. 752.

421.

:

Favored, awards are, by the courts: 34 Ga.
readily set aside for uncertainty 41 Ga. 10.

Arbitrations are, and not

560.

:

Fraud, where arbitrator's decision could only be attacked for, or some
other illegality 51 Ga. 348 49/266.
Heirs of full age where submission and award of distribution of estate by
3 Ga. 423.
Judgment, when, of arbitrators on law and facts will not be disturbed: 24
Ga. 613. When award may be made, of the court 47 Ga. 476 57/176.
Lien of arbitrators for their compensation, superior to mortgage executed
afterwards 47 Ga. 270.
Minors cannot submit to arbitration, and what good statutory award 41
Ga. 23.
Objections to award 8 Ga. 8. When, to award being made judgment of the
court, not sustained 44 Ga. 585. To award, should be under oath 59 Ga. 459.
Party, where either might object to the award for fraud, accident or mistake 28 Ga 399.
Pending, where arbitrators could pass on law and facts, binding although
their decision against law, but aliter where pending case referred by court
itself: 21 Ga. 1.
Statutory award, what not, where submission to three or seven arbitrators:
51 Ga. 558 57/176.
:

;

:

;

:

:

:

:

:

:

;

ARTICLE

2.

STATUTORY AWARD.
§4485. (4248.) Any number of arbitrators. Nothing iu this Chapter
contained shall prevent any party from submitting nnj and all matters of controversy to the arbitrament and award of any number of
arbitrators, whether the same be in suit or otherwise; and when so
submitted, the proceedings shall be governed by the provisions of

$4475.

this

Code and the common law.

Submission to two with power to select another as umpire, was not statutory award, and was revocable before award made: 57 Ga. 176; 27/368. Where
submitted to one man, chief engineer of a railroad 49 Ga. 266. A submission
to seven arbitrators not a statutory award, and revocable before award made:
:

51 Ga. 558.
Act

8556

222
$4475.

'

§4486. (4226.)

Submission

to

be in writing.

But

to entitle the

award to be made the judgment of the court, all submissions to arbiand shall contain a clear and accurate
statement of the matters in controversy submitted, and any other
matter that may be pertinent to said submission, and also the names
Said submission shall be
of the arbitrators chosen by the parties.
tration shall be in writing,

signed by the parties or their agents, and,

when

so signed, shall be

delivered to one of the arbitrators chosen by the parties; and

when

SECOND TITLE —CHAPTER

1121

2,

ARTICLE

§4487

2.

Statutory award.

this

is

done, said submission shall be irrevocable, except by consent

of all parties.
of arbitrators under Act of 1856: 26 Ga. 451. As a rule
Should be in writing, and when not a good statutory
award to be placed on the minutes 41 Ga. 23. Exceptions to award as illegal
and contrary to evidence, and if any evidence, demurrable: 47 Ga. 10; 41/547.
Where no estoppel by a submission 43 Ga. 200. Section referred to and construed: 61 Ga. 162-164. Act of 1856 applies only to cases originating out of
court 25 Ga. 65. But parties may by agreement make that Act law, and refer
Submission by minors should be by
to arbitration, pending suit: 29 Ga. 362.
order of court of a pending suit to which they are parties, and statutory award,
submission should be in writing 41 Ga. 23, 555. When award to be made judgment of court under this and following sections 47 Ga. 476 see also 63 Ga.

Power and authority

to

go by

28 Ga. 398.

:

:

:

:

:

;

:

371

;

64/592.

Arbitration in pais; prevailing party accepting results of award, is bound
and cannot reopen matter 68 Ga. 534.
Submission construed as to extent of matters submitted 71 Ga. 860.
Award of arbitrators admissible in subsequent suit between the parties,
where same covered questions submitted 80 Ga. 243.
Where name duly signed, though party did not in fact sign it, if he were
present, testified, and knew his rights to be involved, he is bound 81 Ga. 39.
Guardian may bind ward by submitting questions to arbitration 76 Ga. 517.
Where guardian acted both individually and as guardian, in making submission, and wards had no guardian ad litem, if they had an interest in subjectmatter, guardian's attitude was inconsistent arbitration of title to realty was
not admissible against wards suing guardian for part of the income 79 Ga. 11.
Guardian can only submit to arbitration controversies with third persons
touching ward's estate; arbitration, nullity as to ward not represented by
guardian ad litem or next friend 82 Ga. 698.
Stipulation in contract of sale that if parties should fail to agree on market
value, same should be fixed by disinterested third parties, was not an agree:

:

:

:

:

;

:

:

ment

to arbitrate

:

74 Ga. 756.

Statement of matter

in

controversy as "the purchase and settlement of a

horse," not fatally vague, but explainable by parol: 81 Ga. 265.

§4487. (4227.)

To consist of

three.

Every arbitration under

this Acts

provision of this Code shall be composed of three arbitrators, one of

whom

by each of the
by the parties.

shall be chosen

tors chosen

parties,

and one by the

arbitra-

Where to seven arbitrators, although by order of coui*t, or to two or three
with power to call in others, yet not statutory award, and revocable before
award made 57 Ga. 176 51/558 27/368.
Arbitrators should not be partisans misconception of the relation to consider one as arbitrator of one party and the other as arbitrator of the other
party 78 Ga. 568.
:

;

;

;

:

Controversy submitted to two, upon their failure to agree third to be called
in, selection of third is for the two, and not for the parties: 80 Ga. 244.

Where arbitrators limited by submission as to whom they may select as
third arbitrator, objection may be raised by the party to third arbitrator on
ground that he does not come within the limitation 80 Ga. 244.
:

Middle initial of referee erroneously written as "B." instead of "V.," not
important 81 Ga. 265.
:

71

1855-6,
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"Arbitrators," in a submission, applied to umpire, as well as to two arbitranamed 94 Ga. 149.

tors

:

§4488. (4228.)

How

chosen.

When

the submission

is

delivered

to the arbitrators chosen by the parties, or either, such arbitrators
shall then choose another arbitrator,

whose name shall be inserted

in the submission.

Umpire chosen, afterwards dismissed and another substituted

at request of
not ground for exception to award, by defendant, he not objecting at
time 86 Ga. 337.
Where no suggestion, in arbitrator's dissent, of objection to the third arbitrator, assent inferred 94 Ga. 149.

plaintiff,
:

:

A ct

1 855 ' 6

'

|2 2

p

The arbitrators so
§4489. (4229.) Time and place of meeting.
chosen shall then appoint their time and place of meeting, which
shall be as soon as practicable, consistent with a proper preparation
of the case, and the parties shall have ten days notice of such time
and place of meeting.

What

will

amount

to a waiver of the ten days notice

tice of the sitting of the

umpire

:

28 Ga. 140

;

Appearance waives notice and all similar defects
by husband as wife's agent, binds her: 71 Ga. 860.

Ac t
P

.

855 " 6,

222

:

52 Ga. 659-663.

No-

8/8.
:

71 Ga. 860.

Appearance

§4490. (4230.) List of witnesses to be furnished. At the time the
submission is made, or so soon thereafter as may be done, the parties shall

furnish the arbitrators so chosen, or one of them, with a

whose testimony they desire to be before said
arbitrators; and any party neglecting to do this for ten days after
said submission is made, shall not be entitled to delay or continulist

of the witnesses

ance for the absence of his testimony or witnesses.
A Ct
p

855 " 6,
222

§4491. (4231.) One of the arbitrators failing to attend. If any one
by the parties should fail to attend at the

of the arbitrators selected

time and place of meeting, or be disqualified, the party whose arbitrator is absent or disqualified shall then choose another in his place;
and if the arbitrator chosen by the arbitrators is absent or disqualified, the arbitrators chosen by the parties shall choose another in his
place, and the arbitrator so chosen shall have all the powers of the
arbitrators first chosen
Act

855 * 6 '
|s»

§4492. (4232.) Arbitrators must be sworn. Before the arbitrators
enter upon a hearing of said cause, to make up their award, they

sworn impartially to determine the matters submitted to
to law and the justice and equity of the case, without favor or affection to either party; which oath they may admin-

shall be

them according
ister to

each other.

Where submission

verbally to two arbitrators

who were not sworn

336.

Other than statutory oath taken, award set aside: 78 Ga.

557.

:

57 Ga.
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855
§4493. (4233.) Parties not ready, case postponed. When, upon the ^.^l
meeting of the arbitrators, if either party shall not be ready for

"

6'

may

postpone the hearing of the case to a future day, which day shall be as early as may be consistent with the
ends of justice, considering all the circumstances of the case. But
there shall not be more than two adjournments of the case, except
the arbitrators

trial,

for providential cause.

§4494. (4234.)

May

adjourn from day

to

day.

After the arbitra- Apct|2^855

"6

'

have commenced their investigations, they may adjourn
from day to day, or for a longer time, if the ends of justice require
it, until their investigations are completed, and they have made up
tors shall

their award.
Stated 27 Ga. 528.
Continuances and adjournments in sound discretion of arbitrators: 68 Ga.
:

291.

§4495. (4235.)

Testimony

may

be taken by commission.

Testimony

p.223.

may

be taken by commission, under the same circumstances, in the
same manner, and subject to the same rules and regulations, as are

now or may be prescribed by law for the taking of testimony by
commission in the superior courts, saving only that the original interrogatories shall be filed with one of the arbitrators, and the commission issue by one of the arbitrators, and the testimony when
taken shall be directed to the arbitrator who issued the commission.
All persons who have ar§4496. (4236.) Competency of witnesses.
rived at sufficient age to understand the obligations of an oath, and

^S.

556

'

are not idiots or lunatics, including also the parties to said submission, shall be
tors,

competent as witnesses

in all cases before said arbitra-

saving only that the wife shall not be a witness for or against

the husband, nor the husband for or against the wife, except in cases

where the same

May examine

is

allowed by law.

the party to the arbitration as a witness for himself

:

26 Ga.

451.

§4497. (4237.) Examination of witnesses, admission of evidence. The
examination of witnesses and the admission of testimony shall be

governed by the rules of the superior courts, except as herein provided.

The arbitrators shall be
(4238.) Powers of arbitrators.
clothed with all the powers of the superior courts to compel the at§4498.

tendance of witnesses before them, and also to compel them to testify,
and any one of said arbitrators shall have power to issue subpcenas
requiring the attendance of witnesses at the time and place of their
meeting, which subpoenas shall be served in the manner pointed out
by law for the service of subpoenas in cases pending in the superior
courts, and witnesses so attending shall be entitled to the same com-

Act
|2J

856 - 6 -
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pensation as witnesses attending superior courts, and
lected in the same manner.
A ct
P

855 " 6
223

'

it

may

be col-

Said arbi§4499. (4239.) May compel the production of books, etc.
trators shall be clothed with all the powers of the superior courts to

compel parties to produce books and all other papers which they
may deem necessary and proper for the investigation of the matters
submitted to them, giving to the party, his agent or attorney, from

whom

the production

is

required, such notice as

is

required in the

superior courts for the production of papers.
§4500. (4240

)

May

Said arbitrators shall have

administer oaths.

all other oaths that may
be necessary for carrying the provisions of this Chapter into full

power to administer oaths to witnesses, and
effect
Acts

1859,
p. 47.
$ 4 ( § )-

Two can make an award. If the arbitrators so
upon an award, then any two of them
may make an award, which shall have the same force and effect as
if made by all three of them.
84501.
°

(4241.)
v

chosen shall

f

fail

to agree

No valid award by two, when submission to three arbitrators: 26 Ga. 249;
but see 50 Ga. 641-643. Submission under Act of 1856 should be unanimous,
although award after amendatory Act of 1859 31 Ga. 589. Too late to object
to absence of one arbitrator at first meeting, when unanimous award about to
be made judgment of the court 44 Ga. 585.
:

:

^IslP

55 " 6 '

1876, p. 38.

*a?/

§4502.

(4242.)

Copy

to

be given to the parties, original returned to

After the arbitrators shall have made up their award,
they shall furnish each of the parties with a copy thereof, and return the original award, a3 provided in the next section, and said
award shall be entered on the minutes of said court, and shall have
SUp er ior court.

all

the force and effect of a judgment or decree of said court, and

may

be enforced in the same

ment

of said court,

manner

and shall be

at

final

any time after the adjournand conclusive between the

parties as to all matters submitted to the arbitrators, unless objec-

tion should be pleaded to the same, as provided in this Code.

Minutes of arbitrators in cause referred to them not made part of record,
and as to effect of bill of exceptions to judgment ordering award entered on
the minutes: 25 Ga. 257, 258. Award not under Act of 1799 or 1856 should not
be made the judgment of the superior court 29 Ga. 423 41/23 47/476 57/176.
Need not furnish copies of award where arbitration not under Act of 1856: 31
Ga. 3. Awards are favored by courts: 41 Ga. 10; 34/560. Made judgment of
the court at adjourned term, and notice between the regular and adjourned
term sufficient: 37 Ga. 35; 40/275. Waiver of copy: 41 Ga. 10. Also of presence of one arbitrator: 44 Ga. 585. Waiver of the ten days notice: 52 Ga. 659.
When award may be set aside after made judgment of the court: 39 Ga.
312; 55/167. When may, by order in term time, provide for making award
judgment of the court in vacation: 60 Ga. 532. To make award of suit not
pending a valid judgment of court, it should be entered at next term of the
superior court of county where it was made: 61 Ga. 72.
:

;

;

;
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Fi. fa. could not issue

another

from court

in

one county, on award rendered

in

68 Ga. 155.

:

Where

distribution of estate submitted to arbitrators, not conclusive on

him was included in estate assets: 69 Ga. 691,692.
entered on minutes to give court jurisdiction, and then exceptions
may be filed 69 Ga. 708. See 25 Ga. 65.
Award here sufficiently certain 71 Ga. 860.
Estopped to refuse to comply with award, after receiving that which was
awarded 71 Ga. 860.
Agreement to make award judgment of court, etc. 71 Ga. 860.
Award under common-law arbitration not required to be made judgment of
any court binding on parties until set aside 73 Ga. 92.
Award duly entered on minutes has only the effect of a decree; if void, so
held in any court 82 Ga. 699.
Judgment not entered at next term after award filed, may be nunc pro tunc:
94 Ga. 150.
Informal arbitration, award not entered on minutes, but acted on, binding:
95 Ga. 754.
heir that claim against

Award

is

:

:

:

:

;

:

:

§4503. (4242 a.) Award, where returned.

Whenever a case

of

any ^ct|81876

'

any court in this State, shall be referred to arbitration, the award made upon the same shall be entered on the minutes of the superior court where said suit is pending; and in all cases
kind, pending in

where a matter of dispute, not involved in litigation, is referred to
arbitration under section 4485 of the Code, the award upon the same
shall be entered on the minutes of the superior court of the counties
where the parties reside against whom the award is rendered, if residents of the State, and if not such resident, in the counties where
the award was made.
The object of this Act was simply to define
awards shall be entered 69 Ga. 709, 712.

in

what courts and counties

- ;

:

§4504. (4243.) Frauds

award

may

be suggested at the return term.

When ^ctf24855 6
"

have been returned to said court and entered upon ^j®
its minutes, as provided in the previous section of this Code, either
of the parties may suggest, on oath, at the term to which said award
is returned, that the award was the result of accident, or mistake,
or the fraud of some one or all of the arbitrators or parties, or is
otherwise illegal. Whereupon the court shall cause an issue to be
made up, which issue shall be tried by a special jury under the same
said

shall

and regulations as are prescribed for the trial of appeals;
trial shall be had at the same term of the court at which the
suggestion is made, unless good cause be shown for a continuance,
when the same may be continued for one term only, except for provrules

which

idential causes.

May set aside for mistake not apparent on face of it: 25 Ga. 264. When
attacked under Act of 1856 for fraud of arbitrators, but at common law for corruption and partiality of arbitrators or mistake led into by undue means 27
Ga. 314. When arbitrator cannot attack his award 28 Ga. 399. Judgment
:

:

setting aside award, conclusive, unless set aside in proper time

and mode: 34

8 ' 4032

'

'

:
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Ga. 393. Where award valid only as to the part submitted 33 Ga. 476. May
be set aside for uncertainty of the pleadings, defendant in judgment not being
a party 35 Ga. 173. What affidavit must state, to prevent award being made
judgment of the court 38 Ga. 135 41/370-373. Where one not a party alleging
fraud must prove it 39 Ga. 312-320. Motion at first term under oath to set
aside award, not stating sufficient grounds, demurrable, and maybe amended
waivers 39 Ga. 678. Bill of review setting up mistake in arbitration 39 Ga.
Illegality
518. Objections to award should be made under oath 59 Ga. 459.
of an award is for the court to decide, and burden on one alleging mistake 64
Ga. 582; 40/671. It would take a strong case to set aside award as illegal because contrary to evidence 42 Ga. 495 64/582. Where a bill held demurrable
in stating "legal accident" as ground to set aside award: 43 Ga. 193. Testimony that was before the arbitrators must be before the reviewing court 44
Ga. 585 50/641 47/10 59/459. When need not file copy of evidence 54 Ga.
500.
Ignorance of law no ground for equity to interfere 47 Ga. 500. And as
to when equity will interfere: 41 Ga. 23. Where right of appeal to courts to
vacate illegal award could not be impaired 49 Ga. 266. Where award should
speak for itself without any parol evidence of arbitrators or otherwise 52 Ga.
Award on disputed point of law, although wrong,
548, 554 but see 64 Ga. 582.
yet binding 54 Ga. 252. When exceptions under this section demurrable 64
Ga. 582-592 63/752-754.
Exceptions to award raising questions of law on face of award, no evidence
need be set forth 69 Ga. 114.
Attacked and set aside for uncertainty 69 Ga. 726.
Where one party has received that which was awarded him, he is estopped
from refusing to comply with award to other 71 Ga. 860.
Party receiving notes and money in settlement of award cannot retain them
and sue-for a balance due by reason of mistake in calculation 72 Ga. 201.
Award never set aside for error in judgment in arbitrators. Nor as being
contrary to evidence, if there is any evidence to support it: 73 Ga. 731.
Where exceptions on general ground of accident or mistake were too vague
and loose 74 Ga. 399.
Exceptions not under oath will be dismissed 76 Ga. 692.
Evidence introduced before arbitrators must be filed with exceptions,
otherwise exceptions dismissed 76 Ga. 692.
Jury finding brief of evidence filed with exceptions to award incorrect,
brief of opposite party substituted 78 Ga. 557.
Exception to award, on ground that same was contrary to evidence, should
be accompanied by full brief of evidence 86 Ga. 337.
Some of exceptions to award not demurrable, motion to dismiss all refused
:

:

;

:

:

;

:

:

:

:

:

;

:

;

;

;

:

:

:

:

;

:

:

;

:

:

:

:

:

:

:

:

:

78 Ga. 557.

Improper communication of party with arbitrators, vitiates award so,
handing them paper after evidence closed and while other party absent: 78
;

Ga. 557

;

see also 90 Ga. 669.

bar not ruled out on ground that hearing denied to one
81 Ga. 265.
Umpire not hearing case but joining in decision, award set aside 85 Ga. 219.
Exception not showing that award was result of accident, fraud or mistake,
or otherwise illegal, demurrer sustained: 86 Ga. 337.
Arbitrators should not be partisans misconception of the relation to consider one the arbitrator of one party and the other the arbitrator of the other
party 78 Ga. 568.
Award set aside because one arbitrator a partisan evidence before arbitrators not material 95 Ga. 418.

Award pleaded

party

;

whole

in

for jury

:

:

;

:

;

:
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"

such issue the ^l^856 6
jury shall return a verdict finding against said award on the specifications made in the issue submitted, the court shall forthwith pass
an order vacating and setting aside said award; but if the jury shall
not so find, said award shall remain in full force as provided in the
previous section of this Code, and shall be final and conclusive unless the judgment of the superior court on the trial of such issue be
§4505. (4244.)
.

reversed by the

Verdict of jury.

If

upon the

trial of

'

Supreme Court.

Will not set aside award for newly discovered evidence when no diligence
it
29 Ga. 362. Section referred to and construed 39 Ga. 13. Exceptions to award should contain all the evidence 44 Ga. 585 48/421.
Where case pending is referred to arbitration, and award set aside, case is
still pending and judgment cannot be carried up direct: 68 Ga. 827.
Award set aside by court for uncertainty and conditions 69 Ga. 101.
Award set aside for uncertainty, court cannot force party to settle or recommit case to arbitrators 69 Ga. 101.
to obtain

:

:

:

;

:

:

For each award entered upon the
§4506. (4245.) Clerk's fees.
minutes of the superior court, the clerk shall be entitled to the same
pay now allowed by law for the entering of judgment in other cases,
to be paid by the parties as directed in said award.
§4507. (4246.) Costs, how taxed. The arbitrators shall return in
their award the costs of the case, which they may tax against either
party, or a part against one and a part against the other, according
as they may think just and right.
§4508. (4247.) Compensation of arbitrators, how fixed and collected.
The arbitrators shall have such compensation for their services as
may be agreed upon by themselves and the parties, which shall be
paid equally by the parties, or included in the judgment or decree of
the court to which said award is returned, as part of the costs in said
case; and if the parties fail to agree on the amount so to be paid,
the court to which said award is returned shall direct an issue (as to
the amount of the fee) to be formed between the parties and the arbitrators, which shall be tried by a special jury, whose verdict shall
be final and conclusive, unless reversed, and the subsequent proceedings thereon shall be the

same

^J

855 " 6

J

855 ' 8

t

^. 224

as in cases of appeal.

Compensation where the arbitration was not under Act of 1856: 31 Ga. 3.
the lien of arbitrators superior to mortgage, and liability of parties for

Where

aliquot parts of costs

:

47 Ga. 270.

§4509. (4249.) Submission when suit

is

pending.

In

all

matters

^t^9 ®^

submitted to reference by parties in a suit, under a rule of court, or $ 4482
other agreement in writing signed by the parties (except as hereinbefore provided), judgment shall be entered up by the party in
whose favor the award is given, and execution shall issue for the
sums awarded to be paid as they respectively become due, and to be
levied on the property of the party against whom the judgment shall

-

'

::

SECOND TITLE.— CHAPTER
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Of attachments; of issuing attachments.

have been entered up, and such other proceedings shall be had
thereon by the court as in cases of judgments entered upon verdicts
of juries.

A pending suit referred to arbitrators is under Act of 1799, and not of 1856:
25 Ga. 65, 259, 260. When judgment under award under Act of 1799, evidence
against persons not parties to it: 28 Ga. 289. Where could, according to terms
of agreement, object to award for fraud, accident or mistake 28 Ga. 399. Con:

troversy not in suit referred to arbitration of two, and there was no authority
to make award judgment of court: 29 Ga. 422. Submission of question of
counsel fees to the judge: 29 Ga. 418-421.
Submission of case pending in
court by agreement in writing or order of court to any number of arbitrators
40 Ga. 710. When not necessary for order of court: 64 Ga. 592.
Practice in cases where reference has been made under this section and

award returned

:

69 Ga. 708.

General Note.

—

Testimony of subscribing witness to an award, best eviGa. 278. Signature of the award by the arbitrators need not be
at same time in each other's presence: 26 Ga. 459. Not invalid because not
signed by arbitrators on day made 27 Ga. 528 26/459. When arbitrator could
not impeach his award: 28 Ga. 399. Court could not make award its judgment where it was made under Act of 1799 or 1856: 29 Ga. 422. Lex loci of an
award governing as to its validity here 37 Ga. 456. Award generally conclusive, but may introduce evidence to show what was submitted 43 Ga. 308.
Amendment to exceptions to award rightfully allowed to be filed 48 Ga. 26.
Exceptions to award should contain all the evidence: 48 Ga. 421, 542.
When
prima facie a common-law award, and not entitled to be made judgment of
the court 47 Ga. 476.
dence of

it: 7

:

;

:

:

:

:

CHAPTER

3.

OF ATTACHMENTS.

ARTICLE

1.

OF ISSUING ATTACHMENTS.
A
coh™69
Acts

1856-6,

§4510. (3264.) Grounds of attachment.
the following cases:
1.

When

Attachments may

issue in

the debtor resides out of the State.

Against joint non-residents, affidavit need not recite it was on a joint contract
Non-resident lessee of a railroad can be proceeded against: 48
Ga. 533. Attachment process as against non-resident strictly construed: 14
Ga. 231. When did not lie against a trustee as such: 32 Ga. 357. Noragainsta
lunatic and his committee non-residents of this State: 52 Ga. 24.
Against
partnership effects under this section: 19 Ga. 84; 60/547-549. Against a corporation 58 Ga. 168. Section referred to 56 Ga. 615.
Affidavit sufficiently
certain: 19 Ga. 84; 48/12. Must be positive and not ambiguous: 60 Ga. 113.
Statutory attachment against non-resident debtor contravenes neither section 2, article 4 of the United States Constitution, nor the 14th amendment;
corporation not a citizen 73 Ga. 491.
17 Ga. 625.

:

:

:

:

SECOND TITLE.— CHAPTER
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Judgment founded on attachment against homestead property, on ground
of non-residence of husband, void

86 Ga. 591.
another State with intention never to return, but not having permanently located in Georgia, liable to attachment as non-resident 92
Ga. 226.

One having

:

left

:

When he

2.

is

actually removing, or about to remove, without the

limits of the county.

Good defense that defendant resides in another county 22 Ga. 607. Acts
and conduct of defendant show what intention at time of attachment taken
out: 36Ga.531. Against a non-resident passing through the county 47 Ga.
"Defendant removing or about to remove," valid affidavit 37 Ga. 18;
560.
:

:

:

36/526.

When

3.

he absconds.

Has absconded, not sufficient: 7 Ga. 167; 26/577. Proof of absconding: 29
Ga. 642. Sufficient against a partnership: 47 Ga. 587.
Proven by his statements, and attending acts and circumstances, prior to
leaving 67 Ga. 636.
:

When

4.

he conceals himself.

Attachment affidavit against the firm D. & H., setting out names of partand alleging that said D. & H. "conceal themselves," good: 74 Ga. 1.

ners,
5.

When

6.

W hen he
T

its of

he resists legal arrest.
is causing his property to be removed beyond the lim-

the State.

See54Ga.

576; 50/302.

Injunction and receiver in nature of equitable attachment, where defendant in pending bill seeks to remove property out of State 71 Ga. 600.
:

Geneeal Note. — Second attachment, not sued out by same plaintiff against
same defendant on same debt 66 Ga. 575.
Attachment not dissolved by purchase of claim, after levy, by third person
and amendment of declaration so as to sue for the use of such third person
:

79 Ga. 718.

Seizure of national bank property before final judgment, under attachcourt, void 91 Ga. 264.

ment from State

:

By whom

may

made. Before process of A?*!™9
attachment shall issue, the party seeking the same, his agent, or A c t ™attorney at law, shall make an affidavit before some judge of the Acts isss-e,
superior court, judge of the county court, or justice of the peace, ^93, p. in.
or notary public ex officio justice of the peace, that the debtor has
placed himself in some one of the positions enumerated in this Code,
and also the amount of the debt claimed to be due. When the affidavit is made by the attorney at law, or agent of the party, he may
swear that the amount claimed to be due is due according to the
§4511. (3265.)

best of his knowledge

Misnomer

in affidavit

and

affidavit

be

'

belief.

idem sonans: 3 Ga.

Attorney

266.

may swear

posi-

Ga. 167. What sufficient
affidavit as to the amount: 26 Ga. 289; 54/678.
May be for debt not due: 26
Ga. 514. Attorney's affidavit should positively state "debtor resides out of the
tively or to best of belief as to the indebtedness

:

7

:

SECOND TITLE.— CHAPTER
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3,
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1.

Of attachments; of issuing attachments.

Attorney should swear positively as to grounds of attachShould be signed by magistrate before whom
taken, with official description 8 Ga. 521. Will lie for sum certain stated in
affidavit to be balance due on account: 12 Ga. 564.
Should not have been dismissed because "J. P." not at end of magistrate's signature 20 Ga. 735. AffidaState"

:

9 Ga. 598.

ment: 60 Ga.

113; 9/598; 28/351.
:

:

enough stating amount subject to a set-off 18 Ga. 647. Affidavit may contain two grounds of attachment 36 Ga. 89 37/18. Traverse of
affidavit must be made at return term of attachment: 37 Ga. 18.
Plaintiff in
attachment should sign affidavit, and failure to not amendable: 28 Ga. 27.
Affidavit need not recite indebtedness on a joint contract: 17 Ga. 624. Not
amendable: 57 Ga. 153; 48/13; 26/577. That sum sworn to greater than
amount due, no ground for dismissal: 32 Ga. 487. When attorney a notary
cannot qualify to affidavit 37 Ga. 678. Affidavit sworn to by plaintiff as guardian, no ground to dismiss it: 53 Ga. 26. A sufficient affidavit for attachment
against a partnership 47 Ga. 587. When omission of word "is" did not vitiate
63 Ga. 227. When need not describe as a corporation 58 Ga. 167.
What affidavit against administrator must allege 40 Ga. 346. As to traverses of affidavit: 28 Ga. 109; 49/263; 47/359, 588; 58/446, 322.
As to what amounts to
vit held certain

:

:

;

:

:

:

:

waiver of traverse of affidavit

Notary taking
plaintiff,

:

44 Ga. 454

;

affidavit not disqualified

56/373-376.

by being coemployee

in

bank with

a stockholder: 70 Ga. 637.

Ground must be sworn

to positively even

by an attorney: 67 Ga.

721, 722;

72/897.

"To the best of his knowledge and belief" here qualified only the amount
and not the ground 72 Ga. 195.
Attachment affidavit never sets forth nature or particulars of demand:
:

74 Ga. 24.

Ground

of

attachment must be positively sworn to

;

affidavit here insuf-

ficient: 75 Ga. 602.

Not dismissed because of failure to set out individual names of firm
attached 77 Ga. 740.
:

Demurrable at first term for insufficiency of affidavit 77 Ga. 740.
Attachment issued against "J. H. Johnston & Co.," upon affidavit against
"John Henry Johnston & Co.," not void, especially after plea to merits. Better
practice is to set out names of members 83 Ga. 779.
See also annotations under next section.
:

:

Act

1833,

Acts

1855-e,

1892, p. 56.

The party
§4512. (3266.) Plaintiff to give what bond and security.
seeking the attachment, before the same issues, shall also give bond,
with good security, in an amount at least double the debt sworn to,
payable to the defendant in attachment, conditioned to pay such
defendant all damages that he may sustain, and also all costs that
may be incurred by him in consequence of suing out the attachment,
in the event the plaintiff shall fail to recover in said case; which
bond it shall be the duty of the magistrate or other officer before
whom the affidavit is made to take, and where the affidavit is made
by the agent or attorney at law of the plaintiff, such agent or attorney at law is hereby authorized to sign the name of the principal,
who shall also be bound thereby in the same manner as though he
had signed it himself: Provided, however, that the amount of the
bond required by this section shall not exceed the sum of twenty

;:

SECOND TITLE.— CHAPTER
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thousand

dollars,

but said bond

may

be increased as hereinafter

provided.
In double the amount sworn to: 10 Ga.
under Act of 1799, a condition precedent: 7 Ga. 167.
What bond should recite where attachment against a firm 8 Ga. 521. Bond
may be attested by magistrate other than the one who issued attachment 27
Ga. 65 12/565. Where bond need not be attested by the magistrate 17 Ga.
629. If for sum greater than double amount sworn to be due, yet held valid
How attorney should sign bond for client 46 Ga. 226. Bonds
17 Ga. 175.
amendable 44 Ga. 481 53/442 46/226 27/65. No right of action for suing
out attachment, unless it was done with malice and without probable cause
burden of proof on plaintiff: 29 Ga. 64. And before defendant in attachment
can sue on the bond, must ascertain his damages by a recovery against plaintiff: 19 Ga. 411.
What evidence admissible in: 24 Ga. 265. Mistake in date
of bond 41 Ga. 513. Bond and security for double the amount 55 Ga. 454.
Officer issuing the attachment passes on sufficiency of bond 58 Ga. 479.
Cited, as to requiring bond and security 72 Ga. 133.
Statute allowing agent or attorney to sue out attachment impliedly authorizes him to execute bond 74 Ga. 1.
State court has jurisdiction of suit against national bank, which instituted attachment proceedings under Georgia law 78 Ga. 449.
Sections 5198 and 5136 of Revised Statutes United States compared and con-

What bond

510.

sufficient: 3 Ga. 266.

Bond and

security,

:

:

:

;

:

:

;

;

;

:

:

:

:

:

:

strued

:

78 Ga. 449.

Attachment not necessarily dismissed,
plaintiff making affidavit 92 Ga. 409.

plaintiff's

attorney signing bond and

:

§4513.

When

(3267.)

Copartner, agent or attorney

the debt, for the recovery of which the attachment

1855

c

may make

affidavit. p .2«
is

'

4417, 2643
sought, ^

-

due to a copartnership, or is due to several persons jointly, it shall
be lawful for any one of the copartners or joint creditors, his agent
is

or attorney at law, to

scribed by this Code,

make

and

the affidavit and give the bond as pre-

to sign the

name

of the other copartners

and they shall be bound thereby
though they had signed it themselves.

or joint creditors to said bond,

the same

manner

as

What bond
521.

in

should recite when attachment sued out against the firm 8 Ga.
One partner can execute a bond in the name of the firm 8 Ga. 551.
:

:

person shall be A ct|91873
p
taken as security on any attachment or garnishment bond, who is an
attorney for the plaintiff, or a non-resident of this State, except
such non-resident is possessed of real estate in the county where the
}#%
§4514. (3268.)

Who

shall be surety on bond.

attachment or garnishment

issue,

No

of the value of the

amount

'

of

such bond.
Section cited and construed

:

55 Ga. 617.

made and bond

Affidavit being thus ^?*^M
7
given, it shall be the duty of the officer before whom Act| i855-6,
6

such affidavit

made and bond

§4515.

(3269.)

to do, to issue

is

Attachment, who

may

issue.

given, or

any

'

officer

authorized so$4538

an attachment against the defendant, which

levied on the property of the defendant, both real

to be found in this State.

may

and personal,

be
if

-

SECOND TITLE.— CHAPTER

§§ 4516, 4517

3,

ARTICLE

1132

1.

Of attachments; of issuing attachments.
9

A

73
1855 6

l

p

'

27

a different county, how levied upon. When
ne plaintiff in attachment wishes to levy his attachment upon property in a different county from that in which the same is returnable,
§4516. (3270.) Property

^obb

iii

t'

duty of the magistrate, or other officer issuing such
attachment, upon the request of the plaintiff, his agent or attorney
at law, to make out a copy or copies of the original attachment,
bond and affidavit, and certify the same, officially, to be a true copy
or copies; and upon such copies being delivered to any officer to
whom the same is directed, of the county where the property of the
defendant is, it shall be the duty of such officer to levy, forthwith,
the same upon the property of the defendant in such county, and to
return the same, with his actings and doings entered thereon, to the
court to which the original attachment is returnable.
it

A ct

/

I

§4517.(3271.) Sufficiency of bond, how contested. When any attachshall be issued and levied upon the property of the defendant,
the defendant, his agent or attorney may file his affidavit that he
has a good defense to the action, and that the bond given in such

1873,

P 29
1892, P

.

shall be the

men t

56.

,

attachment is not a good bond, and the ground of its insufficiency;
and when such affidavit is made and delivered to the levying officer,
such officer shall return such attachment, together with the affidavit, forthwith to the officer issuing the same, and the officer issuing the attachment shall without delay hear testimony as to the
sufficiency of said bond, and may in his discretion require additional security, or a new bond to be given within the time prescribed
by the officer, and in default thereof the levying officer shall dismiss
the levy made under said attachment: Provided, however, that in all
cases where an attachment shall be issued for an amount greater
than one-half the amount of the penal sum named in the bond and
shall be levied on the property of the defendant, the defendant, by
himself, his agent or attorney,

may

file

his affidavit that he has a

good defense to the action, and the bond given in such attachment
is not sufficient in amount, or is not a good bond, and the ground of
its insufficiency, and when such affidavit is made and delivered to the
levying officer, he shall return such attachment, together with the
affidavit, to the judge of the superior court of the county in which
attachment issued, who shall, as soon as practicable, and on such
notice to the plaintiff, his agent or attorney as he

hear testimony as to the amount

may

prescribe,

and in
his discretion may require additional security or a new bond to be
given within the time prescribed by him, and in default thereof the
or sufficiency of the bond,

levying officer shall dismiss the levy

How

sufficiency of

Judge

of court to

sufficiency of

bond

:

bond to be passed on

made under such attachment.
:

55 Ga. 454, 455

;

58/451.

which attachment returnable has no power to inquire into
93 Ga. 699.

:

1133

SECOND TITLE.— CHAPTER

3,

ARTICLE

§§4518, 4519

1.

Of attachments; of issuing attachments.

Magistrate issuing garnishment has authority to pass on sufficiency of bond
and to require new bond, though proceedings returnable to superior court.
History of attachment and garnishment laws traced various statutes con;

strued in pari materia: IB Ga. 542.
Burden of proof on defendant in attachment to show insufficiency of bond
93 Ga. 696.

Proceeding begun before term to which attachment returnable, not' dismissed because officer could not find magistrate who issued attachment
until after first day of term 93 Ga. 696.
That surety on bond returned no property for taxation in county of residence, not necessarily raise inference that not good surety: 93 Ga. 696.
:

84518.
o

Attachments, where returnable.
(3272.)
v
'
'

When

the

amount

Act 1799,
Cobb, 70,

^- 1800-0,
sworn to shall exceed the sum of one hundred dollars, the attach- Acts
OKC a
pp- 26 ''^l
or
ment shall be made returnable to the next term of the superior
*
looi) p. 117county court of the county where the defendant resides, or where he
last resided, but if such superior court shall sit within twenty days,
or such county court shall sit within fifteen days next after issuing
such attachment, it shall be made returnable to the next term of
the court thereafter; and when the debt sworn to does not exceed
the sum of one hundred dollars, the attachment shall be made returnable to the next justice's court of the district in which the
debtor resides, or last resided; but if the next justice's court shall
sit within ten days next after issuing such attachment, it shall be
made returnable to the next justice's court thereafter, except when
the defendant resides out of the State; and in that case, if the debt
sworn to exceeds one hundred dollars, the attachment may be made
returnable to the superior court of any county in this State; and if
it does not exceed one hundred dollars, the attachment may be made
returnable to a justice's court of any district of any county in this
,

7

State.

When and where returnable under Act of 1790 5 Ga. 333. Where it could
have been made returnable to next term of superior or inferior court, under
Act of 1856: 32 Ga. 627; 13/441. Section referred to: 34 Ga. 94. Next term
of the court after the issuing which shall not sit in twenty days after 37 Ga.
An officer of one county may issue an attachment returnable to the
18.
courts of another: 36 Ga. 597. Mistake of magistrate as to return by the returning of the levying officer to proper district: 45 Ga. 298. Where returned
to the wrong county, illegality taken to the execution: 54 Ga. 576. Where
mistake as to return to wrong term was allowed to be corrected 44 Ga. 117.
Attachment against non-resident returnable to any superior court, whether
debtor has effects in that county or not 94 Ga. 413.
:

:

:

:

Attachments returnable to the A ?t 1836
Cobb, 85.
superior and county courts shall be directed "To all and singular Act s 1855-6,
the sheriffs and constables of this State," and attachments return- ^530, 4529.
able to the justices' courts shall be directed "To all and singular
84519. (3273.)' To

whom

directed.
.

>

,

the constables of this State."

Where misdirection avoided 15 Ga. 267. Directed to special bailiffs of
county court, served and returned by them to superior court: 36 Ga. 95. At:

::

SECOND TITLE.—CHAPTER

§§4520-4522

3,

ARTICLE

1134

1.

Of attachments; of issuing attachments.

tachment levied by proper

officer,

any mistake

in direction

does not vitiate

63 Ga. 428.

Returnable to justice courts, directed to and levied by constables; levy by
bad 68 Ga. 194.

sheriff

:

Misdirection amendable

Only officer authorized
ment: 73 Ga. 120.

Though justice
A

34

Cobb
Acts

and be

May

68 Ga. 194.

to levy

may

of peace

§4520. (3274.)

482

1855-e,

:

issue

attachment can serve summons of garnish-

issue

summons, he cannot serve

on the Sabbath day.

Sunday when the

levied on

it:

73 Ga. 120.

Attachments may

agent or
attorney at law shall swear, in addition to the oath prescribed by
this Code, that he has reason to apprehend the loss of the debt uni

SSU e

plaintiff, his

Sunday, and shall also
comply with the other provisions of this Code in relation to issuing
attachments.
less

A

16

cobb

process of attachment do issue on

When

§4521. (3275.)

75

When

the debt is not due.

the debt

due, the debtor shall be subject to attachment in the

is

not

same manner

and to the same extent as in cases where the debt is due, except that
where the debt does not become due before final judgment, execution upon the judgment shall be stayed until the debt is due.
On the Act of 1816 7 Ga. 167. Affidavit following form under Act of 1856,
proper although debt not due 26 Ga. 514. Does not lie on a promise to pay
insolvent notes before such promise is due 29 Ga. 159.
:

:

:

Acts

1851-2,

i||- 6 »P' 81

-

§4522. (3276.) Joint contractors subject

to

attachment.

In cases of

and copartners, where any one of them shall render himself liable to attachment according to law, an attachment
may issue against him, upon the plaintiff, his agent or attorney at
law complying with the previous provisions of this Code in relation
to the issuing of attachments; and the proceedings against such
joint contractors

joint contractors or copartners shall be in all respects as in other

cases of attachments, except that such attachment shall be levied

only upon the separate property of such joint contractor or copartner.

Where attachment for partnership debt against one of the partners
Where no variance between affidavit and declaration 14 Ga. 537.

532.

8 Ga.

:

Both
need not recite the debt on a
:

of the joint debtors residing out of the State,

joint contract

17 Ga. 625.
Sufficient affidavit of non-residence of partners
Interest of one partner in partnership property can only be reached
by garnishment: 52 Ga. 569; 40/104. Section referred to and construed: 60
:

19 Ga. 84.

Ga. 549

;

Where

47/587

;

64/681.

defendant named was master and part owner
and declaration alleged other owners unknown, attach-

affidavit alleged that

of vessel attached,

ment sustained 74 Ga. 19.
Owners of ship are tenants
:

has leviable interest
nership 74 Ga. 19.
:

;

in

common, not

joint tenants or copartners

garnishment not necessary

;

differs

;

each

from case of part-

:

SECOND TITLE.—CHAPTER

1135

3,

ARTICLE

§§4523-4525

1.

Of attachments; of issuing attachments.

May

§4523. (3277.)

attachment

may

issue against

administrator,

Process of A

^
or the$

etc.

an administrator on an estate,
and testament of any deceased person, as

issue against

1 857 »

24

4735

-

executor of the last will
in other cases, when such administrator or executor shall be actually
removing, or about to remove, the property of said deceased person

without the limits of any county of this State: Provided, final
judgment shall not be entered up against such administrator or
executor until after the expiration of two years from the granting
of letters

may

of administration, or letters testamentary, as the case

be.

must allege that administrator or executor is actually removing
about to remove the property 40 Ga. 346. Section referred to and con-

Affidavit

or

is

strued

:

:

52 Ga. 29.

§4524. (3278.) Attachments

money demands, whether

of

lie

for any money demand.

In

all cases

Act

857

'

|^

arising ex contractu or ex delicto, plain-

shall have the right to sue out the attachment when the defendant shall have placed himself in such situation as will authorize a
plaintiff to sue out attachment upon the plaintiff's complying with
the law now of force in relation to issuing attachments.
tiff

sum

On contracts express or implied
executor de son tort removing the
assets of the estate out of the county 36 Ga. 597. On account subject to setoff
18 Ga. 647.
When does not lie on promise to pay insolvent notes 29 Ga.
159.
On demand for breach of promise of marriage 28 Ga. 323. Damages ex
delicto for seduction
37 Ga. 324. Enforcing share of the crop by attachment
42 Ga. 226. Section referred to 56 Ga. 35.
Statutory attachment is "a common-law remedy," relatively to Act of Congress confining admiralty jurisdiction to Federal courts, which statute saves
to suitors the right of "a common-law remedy."
Hence attachment lies
against British owners of bark, for tort to dredge 74 Ga. 19.
It will lie for a certain

payment

for

of

money

12 Ga. 564.

:

An

14 Ga. 230.

:

:

:

:

:

:

:

:

§4525. (3279.)

In

all cases

of writing,

May

be sued out by

where a person

is

a security against

his principal. A

surety or indorser upon an

and the principal shall become subject

to

20 '

qo^

75

instrument A ° ^?4|'8
fc

attachment Acts 1855-6,

according to the provisions of section 4510 of this Code, it shall be $$2979, 4521.
lawful for such surety or indorser, upon complying with the provisions of this Code in relation to the issuing of attachments, to have
attachment against his principal; and the proceedings shall be in
all respects

the

same

as in other cases of attachment, according to

the provisions of this Code,

ment

and the money

raised

by such attach-

shall be paid to the person holding such instrument of writ-

But if the surety or indorser has paid the debt, then the
money raised upon such attachment, or so much thereof as will pay
the amount the surety or indorser has paid, shall be paid to such

ing.

surety or indorser; and in case the debt

is not due at the time judgrendered against the principal, execution shall be stayed
until the debt is due.

ment

is

.

SECOND TITLE.— CHAPTER

§§4526-4529

ARTICLE

3,

1136

1.

Of attachments; of issuing attachments.

What facts
ity

Acts^'-e,

:

should be set forth

in the affidavit, in addition to affiant's liabil-

18 Ga. 283.

When
has commenced

where the
plaintiff
suit for the recovery of a debt, and the
defendant, during the pendency of such suit, shall become subject
to attachment, the plaintiff, upon complying with the provisions of
this Code in relation to the issuing of attachments, may have an
attachment against the defendant, and all the proceedings in rela§4526. (3280.)

$$3739, 4931.

In

suit is pending.

cases

all

same shall be as hereinbefore prescribed in relation to
attachments where no suit is pending. And a satisfaction of the
tion to the

judgment

in the

common-law action

attachment, and a satisfaction of
satisfy the

judgment in
the judgment in attachment shall
shall satisfy the

judgment in the common-law action.

As % to attachment pendente lite:
damages for seduction 37 Ga. 32.

Pending an action for

18 Ga. 606; 29/580.

:

Cited
Acts

1855-6,

$§4568, 1846.

70 Ga. 635.

:

§4527. (3281.) Foreign incorporations subject

tachments

may

to

attachment.

At-

by the

issue against incorporations not incorporated

laws of this State, who are transacting business within the State,
under the same rules and regulations as are by this Code prescribed

attachments and garnishments in other cases.

in relation to issuing

Stated 5 Ga. 531 47/679. Section cited and construed 48 Ga. 352. Affidavit need not allege it is a corporation or how incorporated: 58 Ga. 168.
Foreign corporation not doing business here, not liable to attachment or
garnishment: 71 Ga. 246.
Any raih*oad corporation exercising Georgia franchises, suable in Georgia
in personam: 90 Ga. 525 citing 87 Ga. 263.
;

:

:

;

Ct 1855 " 6
36
$4(6).

^

'

§4528. (3282.)

A

compliance in substance

sufficient.

A

substantial

matters of form shall be held sufficient in all applications for attachment, and in all attachments issued as provided
by this Code.

compliance in

all

A substantial compliance where no form prescribed 26 Ga. 290 18/283.
Allegations in affidavit a substantial compliance: 36 Ga. 89. When not: 48
Ga. 12; 60/113, 114. Bond $1.00 less than sum sworn to, yet substantial compliance, and can be amended: 37 Ga. 24.
Attachment affidavit never sets forth nature or particulars of demand 74
:

;

:

Ga.

A ct
p

85

1855 ' 6,

24.

In all cases
§4529. (3283.) Forms of affidavit, bond and attachment.
form of the affidavit, bond and attachment may

of attachment, the

be as follows:
affidavit.

Georgia,

County.

in and for said county,
perBefore me, the subscriber, a
says
that
indebted
oath
is
sonally appeared
and on
to him
and that the said
in the sum of
.

,

Sworn

to before

me, this the

day

of

,

18

—

.

SECOND TITLE.— CHAPTER

1137

3,

ARTICLE

.

§4530

2.

In what manner, on what property executed, and proceedings thereon.

BOND.

County.

Geoegia,

We,
bound unto

principal,

and

in the

sum

,

acknowledge ourselves

security,

dollars, subject to the following

of

conditions:
principal, is seeking an attachment against
That the said
now
which
is
about to be sued out, returnable to the
the said
court of the county aforesaid; now, if the said
term of the
may sustain, and
shall pay all damages that the said
also all costs that may be incurred by him in consequence of suing
,

,

out such attachment, in the event that the said
recover in said case, then this bond to be void.

Executed in presence of

,

day of

this

shall fail to

—— —
18

,

(L.B.)
(L. S.)

attachment.
Georgia,
County.
To all and singular the sheriffs and constables of said State:
You are hereby commanded to attach and seize so much of the $4519
property of
as will make the sum of
dollars and all
costs, and also to serve such summons of garnishment as may be
placed in your hands, and that you make return of this attachment,
with your actings and doings entered thereon, to the
term of
the
court of said county, to which court this attachment is
hereby made returnable. Hereof fail not.
18
day of
Witness my hand and seal, this the

-

—

,

(L.S.)

What is a substantial compliance with the law in reference to a bond 3
Ga. 266. Improper direction of attachment process 15 Ga. 267. Not required
that the bond should be attested by the officiating magistrate 17 Ga. 629.
Not a valid bond under the Act of 1856 25 Ga. 382.
Affidavit here insufficient: 72 Ga. 897.
:

:

:

:

ARTICLEIN

2.

WHAT MANNER, ON WHAT PROPERTY EXECUTED, AND PROCEEDINGS
THEREON.

§4530. (3284.) Duty of the officer to whom the attachment is directed A
7
It shall be the duty of any one of the officers to whom an attachment
may be directed, to levy the same upon the property of the defendant A cts^i855-6,
.

qq™

'

^^^

that

may

be found in the county of which he

is sheriff,

or constable;

and when any attachment shall come into the hands of any officer
of the county in which such attachment is returnable, and the de72

§ 4519 -

;:

SECOND TITLE.— CHAPTER

§§4531-4534
In

3,

ARTICLE

1138

2.

what manner, on what property executed, and proceedings thereon.

fendant shall have removed his property beyond the limits of said
county before such an attachment is executed, it shall be the duty
of the officer having such attachment to follow such property into
any county in the State and levy the same, and bring the property
back into the county where the attachment is returnable.
Levy on land:

9 Ga. 506.

By execution from attachment proceedings

Can only levy

in

on the property of the defendant:
57 Ga. 596. Where it was levied on property claimed 58 Ga. 290.
Levy dated six days before date of execution, illegal 66 Ga. 575.
Eeturnable to justice court, should be directed to and levied by constables
levy by sheriff bad 68 Ga. 194.
Only officer authorized to levy attachment can serve summons of garnishjustice court: 22 Ga. 618.

it

:

:

:

ment 73 Ga 120.
Though justice
:

of peace may issue summons, he cannot serve it: 73 Ga. 120.
In attachment at law against non-resident, levy gives jurisdiction, and
plaintiff should identify property for officer to seize
description here insufficient: 93 Ga. 621, 628.
Attachment levy void, waived by appeal and plea to merits 95 Ga. 757.
;

:

A ct
P

18556
'

29

A Ct S

1855 " 6
'

3o
1892, p. 58.

p

duty
of the officer levying such attachment to return the same, with his
actings and doings entered thereon, together with the affidavit and
bond, to the court to which the same is made returnable.
In all cases it shall be the
§4532. (3286.) Officer must levy, etc.
du ty f the officer levying attachments, to levy them in the order in
which they came in his hands, and it shall be his duty to enter
upon the same the year, month, day of the month, and hour of the
day on which he made the levy. Said attachment must be entered
on the execution or attachment docket by the clerk of the superior
court, in order to be good against third persons where the levy is
§4531. (3285.) Attachments must be returned.

It shall be the

upon land.
§4533. (3287.)

May

be levied

on what property

,

etc.

When an

attach-

ment has been issued by the proper officer, the same may be levied
upon the property of the defendant, both real and personal, which

may

be found in the county.

After levy of attachment, debtor cannot

sell

the land so as to affect

its lien

53 Ga. 114.

A ct 18556,
P 83
^4549, 4705.

§4534. (3288.)

May

be levied by service of garnishment.

Service of

the attachment by serving process of garnishment, shall be as effectual for all purposes as though the attachment

by levying the same upon the property

had been served

of the defendant.

Section referred to and construed 40 Ga. 388.
But attachment for purchase-money cannot be levied by service of summons of garnishment 56 Ga.
278.
Where, between attachment and judgment on it, other creditors were
preferred by small notes: 60 Ga. 669. Where attachment for purchase-money,
:

:

quxre: 60 Ga. 676.

Only officer authorized
ment: 73 Ga. 120.

to levy

attachment can serve summons of garnish-

SECOND TITLE.— CHAPTER

1139

3,

ARTICLE

3.

§§4535-4538

Attachments for purchase-money.

Attachment levied by summons
etc.

:

of

garnishment executed by another levy,

77 Ga. 436.

A
1858
§4535. (3289.) Shares or interest in any corporation, etc. When the
8
5430
4168
process of attachment shall issue against a party who shall have or $$

^

'

<

-

an amount of shares, in any corporation in this
same may be attached in the following manner: The officer in whose hands the attachment is placed, shall indorse an entry
thereon of his levy on the corporate shares or interest of the defendant, and shall forthwith serve a copy of the attachment so indorsed
upon the president of the corporation, at the office of the company,
or by leaving the same at the usual or most notorious place of doing
the business of such company, which entry and service shall amount
to and be considered a seizure of said corporate interest or shares,
to all intents and purposes, and under an execution issued on such

own any

interest, or

State, the

attachment,

may

be sold as in other cases of ordinary execution.

Formerly stock not subject to levy under attachment 16 Ga. 437. Section
38 Ga. 260. Service of garnishment must be on president of do:

referred to

:

mestic corporation, residing in the State: 60 Ga. 552.

§4536.

(3290.) Transfer after levy

is void.

Any

transfer by the de-

Acts^isss,

fendant of the stock or interest so attached, after the levy of such
attachment, shall be void, and when an execution is issued, the said
stock or interest shall be sold by the sheriff, or his deputy, according
to the provisions of this

Code to make bank and other stock subject

to executions.

§4537. (3291.)

Officer selling

must give a

certificate.

Certificates of Act s

1858 '
9

purchase shall be granted by the officer selling as prescribed in cases
of executions, and on presentation of such certificates to the proper
officer of said corporation, it shall be his duty to make such transfer on his books, if necessary, and afford the purchaser such evidence
of title to the stock purchased as is usual and necessary with other
stockholders.
Construed

:

38 Ga. 260.

ARTICLE

3.

ATTACHMENTS FOR PURCHASE-MONEY.
Vendor may attach for purchase-money. In all cases Acts 1858-4,
of sale of lands, where the vendor has not executed a deed of con- VFv ^ pJi'2
$$5432, 2823,
veyance to the purchaser for the same, but has given bond for titles 2788
or other evidence of the contract, and the purchase-money has not
been paid, and the vendee shall become liable to attachment, attachment may issue against him at the instance of the vendor, upon
complying with the provisions of this Code in relation to attach§4538. (3292. )

-

1

-

;

§§4539, 4540

SECOND TITLE.— CHAPTER

3,

ARTICLE

1140

3.

Attachments for purchase-money.

ments; which said attachment shall be levied upon the land de-

bond or other evidence of contract for titles, and the
subsequent proceedings shall be in all respects as heretofore prescribed in this Code in relation to attachments; and it shall be lawful for the party bound by such bond, or other contract for titles, to
file in the clerk's office of the superior court of the county where the
land is situated, a good and sufficient deed of conveyance of said
land to the obligee of said bond or other contract for titles; and
when judgment is obtained upon such attachment, the execution issuing thereon may be levied upon said land, and the same be sold,
and the money arising from said sale shall be appropriated to the
payment of said judgment on the attachment, to the exclusion of
any other attachment, judgment or other debt of the defendant.
scribed in the

Section referred to and construed
Actsn.87i-2,

P

8'

1889 p 75.
S5432 -

§4539.

men t

:

38 Ga. 260.

(3293.) Attachment for purchase-money

m &y issue

Process of attach-

.

any creditor whose debt is created by
the purchase of property, upon such debt becoming due, when the
debtor who created such debt is in possession of some of the property
for the purchase of which the debt was created, or has sold and is
not in possession of a part of said property, and has not been paid
for the same, or where said property is in possession of any one
holding same for the benefit of said debtor, or in fraud against such
creditor; and judgments on such attachments shall take rank from
in behalf of

the date of the levy of the attachment.

—

No

allegation that debt is due attachment properly dismissed: 77 Ga. 45.
Section cited: 53 Ga. 558; 54/678. Cannot be levied by garnishment: 56 Ga.
278.
Where sworn to by plaintiff as guardian, no ground for dismissal: 53

Debtor must be in possession of the property 64 Ga. 277, 278.
must be positive as to ground not in alternative: 78 Ga. 32.
Vendor of land transferring note for purchase-money to another without
indorsement or guaranty, does not give transferee priority vendor had under

Ga.

26.

:

Affidavit

section 5432 of

;

Code

:

80 Ga. 746

;

see also 78/173

;

60/389

;

32/417

;

19/569

56/165.

Since October 22d, 1887, transfer even without recourse of notes for personpurchase-money character: 88 Ga.

alty sold conditionally, not divest notes of
791.

A ct
p |4

mi2

'

§4540. (3294.) Attachment, how obtained. Before process of attachshall issue under the preceding section, the party seeking the

ment

attachment, his agent or attorney at law, shall make affidavit before
some person authorized by law to issue attachments, that the debtor
has placed himself in the position mentioned in said section, and also
the amount of the debt claimed to be due; and shall also describe
When
in the affidavit the property for which the debt was created.
the affidavit is made by the agent or attorney at law, he may swear
that the amount claimed to be due is due according to the best of
his knowledge and belief.
The officer issuing the attachment, before

:

SECOND TITLE.— CHAPTER

1141

Attachments

for

ARTICLE

3,

8.

§§4541, 4542

purchase-money.

issuing the same, shall take from the party seeking the attachment
a bond in double the amount claimed to be due, conditioned and
made payable as attachment bonds are required to be conditioned

and made payable.
Insufficient affidavit under, as not being definite as to the part

and amount

Description of property in, must be sworn to positively, and
may be dismissed for defect after replevy bond given 54 Ga. 678. An insufficient affidavit in its description, and must allege debt due 52 Ga. 332. Must
so describe the property as to direct the officer: 64 Ga. 275.

due

53 Ga. 558.

:

:

:

Cited, as to requiring
Affidavit

by attorney

bond and security
insufficient,

:

72 Ga. 133.

not swearing positively to the ground

:

72

Ga. 897.
Affidavit

A

must be

positive as to grounds, not in alternative

sufficient description in

goods

in a

given storehouse

:

78 Ga. 32.

an attachment issued against an entire stock of
74 Ga. 526.

§4541. (3295.) Attachment, how issued and levied.

made and bond

:

Affidavit being

duty of the officer bef ore
whom such affidavit is made, to issue an attachment against the defendant, which shall be levied only on the property described in said
affidavit, by the officer to whom the attachment is directed; or, any
thus

officer in this

State

given,

who

is

it

shall be the

so authorized

may

issue a

summons

ct 1871'2 '

|4
^
1889
'

p

-

75-

of

garnishment requiring any third party who may have purchased
from defendant any part of the same property which the plaintiff
sold the defendant, to answer what he may owe the defendant in attachment for any part of the property described in the plaintiff's
affidavit, without requiring other or additional bond to be given by
plaintiff.

Cannot be levied by garnishment, and must be levied on the property deAny officer who could issue attachment generally can
issue under this section also, although affidavit before officer of another county
scribed: 56 Ga. 278.
59 Ga. 210.

Discrepancy between attachment and levy, as to possession, immaterial
65 Ga. 702.

after replevy

:

So much of this Code as Act|41871
regulates the proceedings in relation to remedy by attachment, as is
not in conflict with the three preceding sections, shall apply to and
control proceedings under this Article.
§4542. (3296.) Subsequent proceedings.

May
missed

proceed for a general judgment, although the attachment
52 Ga. 332 53/558.

:

may be

dis-

;

Plaintiff entitled to general

by giving prescribed notice

:

judgment, on attachment for purchase-money,

86 Ga. 652.

"2

'

SECOND TITLE.— CHAPTER

§4543

3,

ARTICLE

1142

4.

Attachments against fraudulent debtors.

ARTICLE

4.

ATTACHMENTS AGAINST FRAUDULENT DEBTORS.
A ct

1873

$4515.

(3297.) Attachments where debtor

§4543.

'

P 29

^

is

fraudulently disposing of

Whenever a debtor shall sell, or convey, or conceal
his property liable for the payment of his debts, for the purpose
of avoiding the payment of the same, or whenever a debtor shall
s

p r0p er ty.

may

threaten or prepare so to do, his creditor

petition the judge of

the superior court of the circuit where such debtor resides,
fied to act,

and

if

any adjoining

if

quali-

and
complaint against such debtor, and

not, the judge of

circuit, fully

distinctly stating his grounds of
praying for an attachment against the property of such debtor liable
to attachment, supporting his petition by affidavit, or testimony if
he can control the same.
Prospective in its operation, bond had better be given: 52 Ga. 376. In pretended sale to avoid creditors where attachment was the remedy and not
equity: 63 Ga. 163.
This remedy complete, and equity cannot be invoked by general creditor
without judgment: 69 Ga. 492.
This remedy ample where trader sells out injunction and receiver not
needed 71 Ga. 787.
Affidavit to grounds must be positive, and where sworn to by attorney on
information and belief, should be dismissed 71 Ga. 859.
Defendant whose transfer is attacked as fraudulent hereunder, may defend
though he disclaim title 73 Ga. 493.
Bill in equity demurrable where legal remedy complete by attachment and
garnishment: 75 Ga. 294.
Signature of witness and jurat of magistrate sufficient to validity of an affidavit 78 Ga. 504.
Full and formal affidavit not indispensable to grant of attachment 78 Ga.
;

:

:

:

:

:

504.

Order granted in writing, proper basis of attachment not a judgment but
a writ, and not self-supporting: 78 Ga. 504.
Petition need not allege debtor's acts more specifically than statutory lan;

guage does. If fraudulent sale alleged, petition need not charge notice to
purchaser 78 Ga. 504.
Affidavit or testimony of like character (not oral) vitally essential to attachment. Issuance in firm name without stating constituent members not
vitiate levy. Sufficient affidavit by attorney at law: 78 Ga. 512.
Taking bond essential prerequisite to issuance of attachment mandate of
judge on margin, that attachment not to be levied until approved bond given,
:

;

79 Ga. 596, 598 see also 72 Ga. 133.
In absence of regular order granting the attachment, affidavit to petition
as to ground thereof must be positive 79 Ga. 598.
Grounds of attachment under this section must be positively sworn to: 85
insufficient

:

;

:

Ga. 265.

Debt not in judgment, no contract lien, no allegation of fraud in purchase,
no prayer for reclamation of goods, creditor cannot follow goods, in equity,
into hands of fraudulent transferee remedy hereunder complete
81 Ga. 129.
;

:

SECOND TITLE.— CHAPTER
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8,

ARTICLE

§§4544-4546

4.

Attachments against fraudulent debtors.

Error for court to summarily order attachment proceedings merged
ceivership here

:

in re-

80 Ga. 205.

Affidavit showing purpose of conveyance to hinder and delay creditors, attachment properly issued 86 Ga. 188.
Conveyance for benefit of certain creditors, reserving trust for vendor
ground for attachment 86 Ga. 188.
Petition essential to give court jurisdiction new affidavit no substitute 88
:

?

:

:

;

Ga. 467.
Petition alleging that debtor had given fraudulent mortgage on all his real
estate and stock of goods, etc., not supported by affidavit that he
lently disposing of his property"

:

89 Ga. 834

;

is

"fraudu-

citing 78 Ga. 509.

Where no doubt as to identity of defendant, failure to designate him as
such, or as debtor, no ground for dismissing writ which describes him as having in his possession the property to be seized 94 Ga. 260.
Returnable only to superior court. Not varied by Floyd county city court
:

Act 92 Ga. 333.
Such attachments may be issued by judges of superior court only
city court of Floyd county had no implied jurisdiction: 89 Ga. 834.
:

§4544. (3297 a.) Additional ground for attachment

Whenever any person

lent liens.

shall

make

;

judge of

—making fraudu-

A

f

877 '

t

|J

a fraudulent lien on his

property, he shall be subject to the provisions of the laws

now

in

force, relative to fraudulent debtors; and in all cases where an attachment is sought against the fraudulent debtor, the officer issuing
the same shall require bond and security of the applicant for attachment, as in other cases of attachment.
Bill in

attach

:

equity not needed to reach fraudulent liens,

when creditor can

71 Ga. 790.

Bond and

security essential to issuance of this writ: 72 Ga. 133.
State court had jurisdiction over national bank through bank's having instituted attachment proceedings here : 78 Ga. 449.
Sections 5198 and 5136 of Revised Statutes United States compared and

construed: 78 Ga. 449.,

Such judge may then ^ct§91873,
grant an attachment, to be issued in the usual form, and directed as
usual, and which shall be executed as existing laws provide, and
subject to existing laws as to traverse, replevy, demurrer, and other
modes of defense; or such judge may, if he deem it more proper
§4545. (3298.) Judge shall proceed, how.

under the circumstances of the case as presented to him, before
granting such attachment, appoint a day on which he shall hear the
petitioner, and the party against whom an attachment is prayed
(providing in his order for due notice to said party), as to the propriety of granting such attachment, and, if satisfied upon such
hearing that such attachment should not issue, he shall not grant
the same; but if satisfied that the same should issue, he shall grant
an attachment, to be governed and regulated as herein provided for
attachments to be issued when no hearing is had.
If the party whose prop- Acts 1873,
§4546. (3299.) Attachment, how removed.
erty has been attached without a hearing, as provided in the preced- ^io.

SECOND TITLE.— CHAPTER

§§4547, 4548

3,

ARTICLE

1144

4.

Attachments against fraudulent debtors.

may

apply to said judge, stating
why such
and
attachment should not have been issued, or should be removed, supporting the same by affidavit, or such other testimony, by affidavit
or otherwise, as he can control; such judge shall then appoint a time
and place for hearing both parties, plaintiff and defendant, providing for due notice to all persons interested, allowing them full
opportunity to sustain their respective cases, as in application for
injunction, and may then, upon a review of the law and the facts of
the case, make such order in the premises as is consistent with justice, either totally or partially removing such attachment, or wholly
or partially retaining the same, or disposing of the same in some
manner which would be equitable and just to all parties.
ing section, desires so to do, he

distinctly the grounds of his defense,, showing

fully

Defendant's right to dismiss not affected by third party's claim under transwhich plaintiff had tendered equitable issues 73 Ga. 493.

fer to secure debt, to

On summary motion

:

to dismiss, plaintiff's right to subrogate himself to

defendant, in order to redeem and subject the property, could not be passed
upon 73 Ga. 493.
:

Attachment a mere writ, not judgment order behind it proper, sufficiency
of evidence moving issuance not examinable collaterally 78 Ga. 504.
Where attachment affidavit is only "to the best of affiant's knowledge and
belief," it was not error, on hearing petition to remove, to require plaintiff to
assume onus: 87 Ga. 724.
;

:

Acts

1873,
p. 29.

84547.
Such attachments, how issued, returned, etc. Such
(3300.)
v
°
'
attachments, when issued and served, shall be returned and disposed
of as attachments are now returned and disposed of, and be subject
to the same defenses, and may be taken out upon the affidavit of
the agent or attorney of the creditor, if he can, by his own oath,
make out a case which will satisfy said judge.
Affidavit to grounds must be positive, and 'where sworn to by attorney on
information and belief, should be dismissed 71 Ga. 859.
:

In attachment against fraudulent debtor, declaration must be filed as in
other cases defendant served, judgment taken on declaration, though attachment dismissed 73 Ga. 144.
;

:

AJ;t

1878

|9
$5540.

'

§4548. (3301.) Granting or refusing attachments

The decision

may

be excepted to.

an attachment under
be excepted to and carried to the

of the judge granting or refusing

the provisions of this article,

Supreme Court,

may

as in applications for injunction.

Discretion of judge in granting attachments under section 4543
analogized to discretion as to injunctions: 73 Ga. 493.

Referred to and partly construed

:

92 Ga. 335.

et

seq.,

SECOND TITLE.— CHAPTER
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8,
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§§4549, 4550

Proceedings on garnishment in attachment.

ARTICLE

5.

PROCEEDINGS ON GARNISHMENT IN ATTACHMENT.
In all cases where at- Acobb9 7o.
"
tachment may issue, it shall be the duty of the magistrate, or other ^f'fg1855 6
officer issuing the same, at the request of the plaintiff, his agent or^g5 '^*'
attorney at law, to issue summons of garnishment, directed to any
person that may be indebted to or have property or effects of the
§4549. (3302.)

Garnishment, hoiv obtained.

'

defendant in their hands, requiring them to appear at the court to
which the attachment is made returnable, then and there to depose
on oath what they were indebted to the defendant at the time of the
service of said garnishment, or what property or effects of his they
have in their hands, or had at the time of the service of said summons of garnishment; and it shall be the duty of the officer levying
such attachment to serve such summons of garnishment.
The summons may

issue after the return

additional affidavit or bond

:

35 Ga. 229.

term of the attachment, without

Where garnishment should have

been served personally on president of railroad, and returned to county where
its principal office was
45 Ga. 488, 489 47/676 48/352, 353.
:

;

;

Garnishment pending attachment, judgment not delayed, but entered
against whatever in hands of garnishees, to be levied when effects ascertained

— practice
Only

ment

:

:

66 Ga. 552.

officer

authorized to levy attachment can serve

summons

of garnish-

73 Ga. 120.

Corporation which does no business here, not subject to garnishment,
it has an agent who merely audits claims
71 Ga. 246.

though

:

§4550. (3303.) When garnishee resides out of the county, etc. When A ° t
the plaintiff, his agent, or attorney at law, shall desire to garnish Acts

23

^

'

1855-6,

persons not residing in the county in which the attachment issues, §$4714,4154.
it shall be the duty of the magistrate issuing the same, at the request of the plaintiff, his agent, or attorney at law, to make out a

copy of the

affidavit, bond and attachment, and certify the same to
be a true copy; and upon the delivery of such copy to any magistrate, or other officer who is authorized by law to issue an attachment, in the county in which the person sought, to be garnished re-

be the duty of such magistrate, or other officer, to
make out a summons of garnishment for such persons as he may be
requested to do by the plaintiff, his agent, or attorney at law, requiring such persons to be and appear at the next superior, or
sides, it shall

county court, or justice's court of the county in which it issued,
and depose in the manner prescribed by law; but if the next court,
as aforesaid, shall be held within less than ten days next after the
issuing of said summons of garnishment, then the person garnished
shall be required to appear and depose at the next court thereafter;
which said summons may be served by any officer authorized by law
to levy an attachment, who shall return such certified copy, affida-

SECOND TITLE.— CHAPTER

§§ 4551, 4552

3,

ARTICLE

1146

5.

Proceedings on garnishment in attachment.

vit,

his

bond and attachment, to the court
actings and doings entered thereon.

as aforesaid, together with

Garnishment summons in justice court must be returned to next term, if it
begins after ten days if not, to term following: 73 Ga. 120.
Garnishee served nine days before court, not bound to answer: 73 Ga. 120.
;

B

§4551

"*Cobb! 79

A
Cobb!83
855 " 6

^Iq!

.

(3304. ) If the garnishee jails

summoned
'

$$4721, 4727.

to

answer,

etc.

When any person

as garnishee fails to appear, in obedience to the

and answer at the

first

term of the court at which he

is

summons,

required to

a pp ear the case shall stand continued until the next term of the
,

appear and answer by said next
term, the plaintiff may, on motion, have judgment against him for
the amount of the judgment he may have obtained against the defendant in attachment, or so much thereof as shall remain unpaid
at the time the judgment is rendered against the garnishee; and the
court may continue the case until final judgment is rendered against
the defendant in attachment.
court;

and

if

he should

fail to

As to defaulting garnishees under Act of 1834 15 Ga. 186. When answer of
garnishee came in too late to relieve him from judgment 32 Ga. 115. Calling
the garnishee for purpose of answering the summons: 30 Ga. 924. Where
there is not a distinct admission that garnishee owes debtor money, no judgment against him without a jury: 18 Ga. 657 22/52. No judgment against
garnishee until judgment against defendant: 23 Ga. 186. Section referred to
and construed 44 Ga. 188. Answer to garnishment in attachment or at common law is in time if made on first day of the second term of the superior
court after service of summons of garnishment 60 Ga. 554, 555. The property
or effects attempted to be garnished must be capable of being subject to process of this State at time of service of garnishment: 60 Ga. 300.
Applicable in justice court; no judgment against garnishee until judgment against defendant. Garnishee may answer any time before final judgment against defendant: 68 Ga. 810.
Whether judgment may be rendered against defendant before judgment
goes against garnishee, and vice versa: 70 Ga. 741.
Answer is in time on first day of second term: 70 Ga. 741.
Failure to answer at second term, unexplained, judgment by default. Allowing garnishee "further time to look into the matter," error: 82 Ga. 605;
distinguishing 30 Ga. 923; 23/187; 15/188; 38/297,602; 48/439; 50/575.
Where, though service on garnishee temporarily sojourning in Georgia as
suitor in court was voidable, default judgment valid 83 Ga. 291.
Judgment rendered against garnishee not answering for two terms, although
term of court abolished at which he was directed to answer: 93 Ga. 272.
:

:

;

:

:

:

A

3
When the gar§4552. (3305.)
If the garnishee admits effects.
cibb °82
^t| 1855-6, nishee appears and answers that he is indebted to, or has property
$$4i53, 4720. or
effects in his hands belonging to the defendant in attachment,

judgment shall be rendered against him in favor of the plaintiff for
such acknowledged indebtedness, and the property and effects,
whatever they may be, shall be delivered into the hands of the
sheriff or constable, as the case may be, and by order of the court
shall be by him sold, and the money arising from such sale shall be

SECOND TITLE.— CHAPTER

1147

3,

ARTICLE

§4553

5.

Proceedings on garnishment in attachment.

held subject to the order of the court, and in case the garnishee
fails to deliver over such property or effects to the officer as afore-

be lawful for the court to attach hirn as for contempt;
the property and effects so surrendered and delivered into the hands
of the officer, as aforesaid, shall be sold at such time and place,
said, it shall

and after such notice given, as the court ordering the same

shall

direct.

No judgment against garnishee where he does not admit effects in his hands
belonging to defendant, or that he is indebted to him 45 Ga. 369. Section
referred to and construed, where admitted having notes belonging to defendant: 58 Ga. 142. Duty of garnishee where he admits having effects of defendant 60 Ga. 304.
:

:

Answer may be traversed
garnishee

taken

is

:

at

any time or term before order discharging

70 Ga. 741.

Garnishee admitting debt or effects must pay into court or deliver to
be discharged 70 Ga. 741.

sheriff, to

:

Whether garnishee may

set

up exemption

of the fund,

it

being for wages:

70 Ga. 741.

§4553. (3306.

summons

the

)

Plaintiff

may

of garnishment

and the

answer of garnishee. When A t ? 9 ^
£ b
returnable to the superior or county Acts 1855-6,

traverse the

is

l

attachment is not content with the answer
of the garnishee, he may at the term of the court to which the return
is made, traverse the same, and the issue formed upon such traverse
shall be tried at the same term by a petit jury, unless cause is shown
for a continuance.
On the trial of said issue, it shall be competent
for the plaintiff to show the amount of indebtedness of the garnishee,
court,

plaintiff in

and the value of the property and effects not surrendered as aforesaid; and upon final judgment being rendered against said garnishee,
the plaintiff in attachment shall have execution for the amount of
such judgment and cost as at common law.
on trial of issue formed on answer of garTraverse merely denying the truth of garnishee's
answer is sufficient: 21 Ga. 240. An appeal to superior court on verdict on
traverse of answer of defendant in garnishment: 4 Ga. 393. Where there was
no evidence of fraud in trial of an issue on traverse of a garnishment: 49 Ga.
331.
Court may withdraw the issue from the jury unless plaintiff in traverse
makes a prima facie case 60 Ga. 554. Traverse of garnishment before trial of
principal suit, so no judgment against garnishee until judgment against principal debtor 55 Ga. 98.
Exceptions to evidence of

nishee on appeal

:

plaintiff

9 Ga. 510.

:

:

Cited

:

68 Ga. 446.

Creditors traversing insurance company's answer as to policy on debtor's
goods should set forth facts constituting fraud. Holder of policy necessary
party to adjudication as to its proceeds being surety on bond dissolving garnishment made him party solely for purposes of surety relation 87 Ga. 95.
;

:

Garnishment pending attachment, judgment not delayed, but entered against
whatever in hands of garnishees, to be levied when effects ascertained prac-

—

tice

:

66 Ga. 552.

::
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1148

6.

Of pleading and defenses in attachment.

^t^869

'

$4718.

"^fo

1855 " 6 '

In all cases
§4554. Garnishment on attachment, how dissolved.
where garnishment has been issued on an attachment and served as
provided by law regulating attachments, the garnishment may be
dissolved as if the same had been at common law.
§4555. (8807.) If the issue is in a justice'' s court. When the summons of garnishment is returnable to a justice's court, the issue
formed upon the traverse as aforesaid shall be tried by the justice of
the peace, with the right of appeal according to the law governing
appeals from justices' courts.
Tried by a jury

:

22 Ga. 618.

ARTICLE

6.

OF PLEADING AND DEFENSES IN ATTACHMENT.

^^m

A

a
Cobb. 86.
Acts 1855-6,

§4556.
°

When

Declaration shall be JMed, when.
(3308.)
'
x

ment has been returned

the attach-

to the proper court, the subsequent proceed-

same as in cases where there is
and when the attachment is returnable to the su-

ings shall be in all respects the

personal service,

perior or county court, the plaintiff shall
first

file

his declaration at the

term.

term of court to which attachment returnable 7 Ga.
no variance between affidavit and declaration 14 Ga. 537.
Not material that the damage laid in declaration greater than sum sworn to
37 Ga. 623. Was under the circumstances allowed to be filed at second term
of court 37 Ga. 667. Mistake in date of issuing the attachment as affecting
time declaration to be filed 41 Ga. 513. Where bankruptcy of the defendant
53 Ga. 64. What declaration in attachment should allege and ask: 58 Ga. 377.
When may be amended by changing venue 58 Ga. 479. Where declaration
construed in connection with attachment papers and held sufficient: 59 Ga.
381. Judgment arrested, as the verdict did not conform to either the attachment or declaration 54 Ga. 470. Where declaration on note not amendable by count on a judgment: 58 Ga. 167. May be amended as to misjoinder of
defendants: 60 Ga. 547. Where no legal declaration in attachment was filed
and illegality was sustained 62 Ga. 158. Where declaration in attachment
was amendable in reasonable time after judgment: 63 Ga. 688.
Amendment, giving more certainty to attachment declaration, allowed: 65
Should be

filed at first

What

88, 167,

:

is

:

:

:

:

:

:

Ga. 702.
Declaration should allege levy on specified property
Ga. 575.

;

insufficient here

:

66

No judgment, unless declaration filed at first term 70 Ga. 743.
Where declaration sufficiently identified attachment on which it was based:
:

74 Ga.

1.

In attachment against fraudulent debtor, declaration must be filed as in
other cases; defendant served, judgment taken on declaration though attachment dismissed : 73 Ga. 144.
No declaration necessary in justice court 58 Ga. 322 74/526.
Refusal to allow plaintiff to take general judgment against defendant on
:

his replevy bond,

was "manifest error"

:

58 Ga. 322

;

;

74/526,

$

SECOND TITLE.— CHAPTER
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§4557

6.

Of pleading and defenses in attachment.

Declaration in attachment
turnable 86 Ga. 652.

may be

filed

by

last

day of term to which

re-

:

First

term

is

return term of writ; declaration not

filed to it,

dismissed:

89 Ga. 818.

Declaration in attachment is amendable after first term
claim more than attachment itself claimed 94 Ga. 407.

;

but must not

:

§4557.

(3309.) Notice

to

defendant.

The

plaintiff his agent, or at- A c
,

torney at law, may give notice in writing to the defendant of the
pendency of such attachment and of the proceedings thereon, which
shall be served personally on the defendant by the sheriff, his deputy,
or a constable of the county to which said attachment is returnable,
by giving him a copy of said notice at least ten days before final
judgment on said attachment, and returning said original notice
with his service entered thereon to the court in which said attachment is pending, which being done, the judgment rendered upon
such attachment shall have the same force and effect as judgments
rendered at common law; and no declaration shall be dismissed because the attachment may have been dismissed or discontinued, but
the plaintiff shall be entitled to judgment on the declaration filed,
as in other cases at common law, upon the merits of the case.
See notes to section 4575.

What

written notice under this section should contain 44 Ga. 454. The
case could be tried against the defendants as at common law, he replevying
:

and pleading to merits: 54 Ga. 680; 46/226. Plaintiff entitled to verdict and
general judgment, defendant voluntarily appearing and pleading: 52 Ga. 332.
Also where property replevied although attachment dismissed 53 Ga. 558.
Section cited and construed 52 Ga. 395 51/243 52/30, 31 56/374. Agent of
foreign corporation acknowledging service so as to authorize general judgment against principal 51 Ga. 458.
:

:

;

;

;

:

Agreement

bound by any judgment rendered

in State court was not
express waiver of right of removal to Federal court, but put defendant merely
in same position notice hereunder would have put him in: 88 Ga. 13; see also
93 Ga. 645.
Declaration filed after first term and defendant notified, attachment dismissed, declaration remains pending, but judgment not rendered at first term
after service 66 Ga. 226.
Defendant pleading statute of limitations, case as if served personally, and
general judgment rendered: 66 Ga. 283, 284.
Judgment in personam, where defendant has service or notice, though attachment dismissed: 71 Ga. 742.
Acknowledgment of service by attorney sufficient, his authority presumed:
71 Ga. 742.
Execution issued on attachment, not levied on property not in attachment
levy, unless notice given, or property replevied, or defense made: 85 Ga. 477.
Plaintiff entitled to general judgment on attachment for purchase-money,
by giving prescribed notice: 86 Ga. 652.
Process need not be attached to declaration in attachment 86 Ga. 652.
Ground of attachment traversed by defendant, and he appearing in person
at trial, general judgment entered upon verdict: 92 Ga. 226.

to be

:

:

1855 - 6 -

%

p
Act 1857,
|3
4575

-

§§4558-4560

SECOND TITLE.— CHAPTER

3,

ARTICLE

1150

6.

Of pleading and defenses in attachment.

Court having no jurisdiction of attachment, appearance and traverse may
authorize general judgment, but not good as against third parties: 92 Ga. 333.
Not apply where court to which attachment returnable has no jurisdiction
of attachment: 92 Ga. 333.
Declaration improperly dismissed, where levy was dismissed after declaration filed and before service of notice on defendant: 93 Ga. 645.
Defendant appearing and moving dismissal and nonsuit, although attachment should be dismissed, plaintiff may proceed for general judgment 95
Ga. 449.
:

Actsu855-6,

(3310.) Defendant may make his defense.
The defendant
appear by himself or attorney at law, and make his defense at
any time before final judgment is rendered against him.

§4558.

may

Right of defendant to appear and defend, etc.: 12 Ga. 368. And when he
has appeared and replevied the property, plaintiff may proceed as at common
law: 46 Ga. 226. Where defendant may appear and file plea after judgment:
58 Ga. 175.
Defendant in attachment having pleaded to merits cannot at another term
interpose special demurrer relating to form merely 95 Ga. 78.
Since United States statute on removing cause allows application made any
time before defendant is required by State law to plead, defendant in attachment applying "before final judgment," not too late: 88 Ga. 13.
:

$$4158,5088.

§4559. (3311.) Defendant

ant against

whom an

1855 ' 6 '

p |3
i860, p. 47.

may

set-off not due.

Any

defend-

issue for the recovery of a de-

not due, may avail himself in his defense of any setoff pleadable by the laws of this State, notwithstanding such set-off
may not be due at the time of suing out such attachment, or at the
trial thereof; and if said set-off so pleaded shall exceed the plaintiff's demand, the defendant shall have judgment against the plaintiff for such excess as at common law, with a stay of execution until
the time the said set-off so pleaded shall become due.
In all
§4560. (3312.) May traverse the truth of plaintiffs affidavit.
cage8 f attachment the defendant may traverse the truth of the affidavit in relation to the ground upon which the attachment issued
at the return of the attachment, and if said attachment is returnable to the superior court, the issue formed upon such traverse shall
be tried by a jury at the same term, unless good cause is shown for
a continuance; and if the final verdict upon such issue shall be in
favor of the defendant, said attachment shall be dismissed at the
And if the attachment is returnable to a juscost of the plaintiff.
tice court, the issue formed upon the traverse aforesaid shall be tried
by the justice of the peace, with the right of appeal, according to the
law regulating appeals from justices' courts.

mand which

A ct

may plead a

attachment

is

When general-judgment creditor could not traverse after judgment on attachment: 8 Ga. 351,352. Defendant has right to open and conclude if plaintiff
introduces evidence: 28 Ga. 110. On trial of a traverse, burden was on the
plaintiff in attachment: 29 Ga. 642.
The issue of traverse must be tendered
at return term of the attachment issued: 30 Ga. 40; 37/18; 49/265. Section

SECOND TITLE.— CHAPTER

1151

3,

ARTICLE

§§4561-4563

6.

Of pleading and defenses in attachment.

referred to and construed 44 Ga. 458 49/265 56/374. Not necessary that the
traverse should be sworn to: 47 Ga. 359. When no waiver of traverse by
pleading to the merits, traverse tried before or with main case 56 Ga. 373.
Traverse of the ground is in nature of plea in abatement or dilatory plea,
:

;

;

:

and must be

Not too

filed at first

term 70 Ga. 741.
attachment after property replevied
:

late to traverse

:

94 Ga. 429,

673.

Attachment demurrable

at first

term

for insufficiency of affidavit

:

77 Ga.

740.

No traverse shall delay plaintiff. No traverse of the Acts 1857,
attachment, affidavit, or other proceeding of the attachment shall delay judgment on the declaration where personal service
has been perfected, but judgment may be had thereon, subject to the
§4561. (3313.)

plaintiff's

rules of the

common

law, as well before the trial of the issue

made

on the attachment proceedings as afterward.
Stated

:

56 Ga. 373.

Section referred to and construed

:

54 Ga. 680.

In case Act i8i4,
§4562. (3314.) If either party die, parties may be made.
either plaintiff or defendant shall die before final judgment is ren- A ct 1 39,
dered in any case, and there
defendant, parties shall be

is

representation upon the estate of the

made

(
h^
Acts 1855-6,

same manner as in cases
is no known representation upon the estate of the defendant within this State, and the
plaintiff shall die, his executor or administrator may, at any time
after his qualification as such, cause to be issued by the clerk of the
where there

is

personal service.

in the

But

if

there

court, or justice of the peace, a scire facias, returnable to the next

term of the court after issuing the same, giving notice to the
opposite party of his intention to be

made

a party in place of

which shall be posted up at the
door of the court-house where such attachment is pending, at least
twenty days before the term at which such scire facias is made returnable; and upon affidavit being made by the executor or administrator of this being done, and said affidavit being filed among the
papers in the case, said executor or administrator shall on motion
be made a party, and the same proceed in his name.
§4563. (3315.) On the death of defendant. When- the defendant Act i8i4,
his deceased testator or intestate,

manner aforesaid after the
months from the death of the defendant, di-

shall die, scire facias shall issue in the

expiration of twelve

rected to the representative of the deceased defendant, notifying

him

pendency of such attachment, and of the intention of the
which being posted as aforesaid,
and affidavit made and filed as aforesaid, it shall be lawful for the
plaintiff to proceed in the same manner as though the death of the
defendant had not occurred, but the executor or administrator upon
the estate may, at any time before final judgment upon the attachment, come in and be made a party, and defend in the same manner
as his testator or intestate might have done.
of the

plaintiff to proceed with the same,

::

SECOND TITLE.— CHAPTER

§§4564-4567

3,

ARTICLE

1152

7.

Replevy and disposition of property attached.

Administrator becoming party by consent cannot arrest judgment, when
71 Ga. 742.

A ct

18556

The

§4564. (3316.) Attachments and returns thereon amendable.

'

P 38

plaintiff in attachment shall have the right to amend his attachment, or bond, or declaration, as in other cases at common law and
the levying officer shall have the right to amend his return by supplying any omissions or errors, and the court before which the attachment shall be returned shall have power to order said amendments.

$5122.

But the

attachment is not amendable 26 Ga. 577 48/13 but
Cannot amend failure to sign affidavit 28 Ga. 27. When
bonds amendable 27 Ga. 65. Bonds amendable in matters of form under Act
of 1856: 29 Ga. 642; 44/481 46/226; 53/446. As to amendment of bond under
section 4517 of the Code: 55 Ga. 454.
Mistake in name of court to which
attachment returnable can be corrected 35 Ga. 156 45/298. Declaration and
bond amendable 37 Ga. 18. Proof of mistake in date of issuing attachment
so as to amend 41 Ga. 513 44/117. When declaration may be amended by
changing venue 58 Ga. 479. Declaration amendable as to misjoinder of defendants 60 Ga. 547. Amendment to issuing of attachment by justice of the
peace by adding his official capacity 57 Ga. 153. Being levied by proper officer, any mistake in directing it amendable 63 Ga. 428, 229.
Ft. fa. not quashed for defects in affidavit and bond which were amendable
affidavit for

;

:

see 57 Ga. 153.

;

:

:

;

;

:

:

:

;

:

:

:

:

66 Ga. 552.

Levy referring
parol

:

to invoice of goods attached,

and none attached, cured by

66 Ga. 575.

other cases at common law," see section 5097: 74 Ga. 4.
disallowing amendment of levy was error: 74 Ga. 4.
Entry amended so as to show person really served 77 Ga. 436.
Void proceedings are not amendable 86 Ga. 186.

"As

in

Where

:

:

^2689,5422,

§4565.
in

may be set aside for fraud. A judgment
be set aside in a court of law upon an issue sug-

(3317.) Judgment

attachment

may

gesting fraud or
itor of the

want

of consideration, tendered

—

defendant in attachment.

When judgment may be set aside: 3 Ga.
attachment: 27 Ga. 391; 61/521.
Acts

1855-6,

by a judgment cred-

140.

Enjoining a judgment

in

(3318.) Interrogatories, how sued out. In cases of attachment
garnishment, interrogatories may be sued out and served as pro-

§4566.

and

vided in other cases.

ARTICLE

7.

REPLEVY AND DISPOSITION OF PROPERTY ATTACHED.
A

91

(

(

-obb "i

^bft
Acts

1855-6,

1872^

P

.

s.

§4567.

(3319.) Defendant

may

replevy property

,

officer' s

duty

.

When

an attachment has been levied upon the property of a defendant, it
ghall be the duty of the officer levying the same to deliver the proper ty so levied

good

upon

to the defendant,

security, payable

upon

his giving bond, with

to the plaintiff in attachment, obligating

SECOND TITLE.— CHAPTER

1153

3,

ARTICLE

7.

§4568

Replevy and disposition of property attached.

themselves to pay the plaintiff the amount of the judgment and costs
that he may recover in said case: Provided, the property levied on
shall be equal to, or exceed in value, the amount of the debt sworn

upon shall be of less value
than the amount of the debt claimed to be due, then the said bond
shall be in double the amount of the property levied upon, to be
judged of by the levying officer, and the officer taking said bond
shall return the same with said attachment to the court to which
to be due; but in case the property levied

is made returnable, and it shall be lawful for the plaintiff
judgment against the defendant and his securities upon said
bond for the amount of the judgment he may recover in his said attachment case.

the same

to take

Bond with security given by plaintiff to defendant, with condition to produce the property levied on day of sale, is not the bond required by this
section 25 Ga. 381 61/520. Bond with condition that defendant shall appear
and abide by and perform the judgment, binds him to pay the judgment
against him: 28 Ga. 431. What bond sufficient, liability of sureties: 37 Ga. 19.
No dissolution by replevy of void attachment: 54 Ga. 680. No law formerly
for agent to execute forthcoming bond in attachment cases 9 Ga. 208. When
property attached and replevied, it dissolves the attachment and action progresses as an ordinary suit: 22 Ga. 612, 613; 53/558. Section referred to and
:

;

:

construed 61 Ga. 520 40/388, 389 48/522. Failure of sheriff to take replevybond, liability to plaintiff in the rule against him 59 Ga. 359. Can be no legal
judgment against surety on replevy bond where the attachment was void: 60
Ga. 113. No summary taking of judgment on a bond merely for production
of the property; illegality refused, injunction
61 Ga. 525. A general judgment against defendant in attachment replevying the property 64 Ga. 769.
Right to replevy being independent of ownership of property giving replevybond admits nothing as to ownership: 89 Ga. 661.
Discrepancy between attachment and levy, as to possession, immaterial
after replevy 65 Ga. 702.
Replevy no obstacle to dismissal of void attachment 74 Ga. 19, 26.
Replevy releases attachment lien attachment proceedings there end, and
action proceeds as an ordinary suit at law 74 Ga. 19.
Too late, after replevy, to object to affidavit, because names of firm members not stated 77 Ga. 740.
Sureties on replevy bond not concerned with question of proper execution
of attachment bond 80 Ga. 709.
Sureties cannot take advantage of fraud of sheriff in inducing them to sign,
plaintiff not being implicated therein: 80 Ga. 710.
Sureties on replevy bond could not urge by illegality that contract was not
one under which property could be attached 80 Ga. 709.
No fraud or deceit alleged, plaintiff's attorney not liable to defendant's
surety for drawing replevy instead of forthcoming bond 84 Ga. 12.
Execution issued on attachment, not levied on property not in attachment
levy, unless notice given, or property replevied, or defense made: 85 Ga. 477.
:

;

;

:

:

:

,

:

:

;

:

:

:

:

:

4827
§4568. (3320.) Property of a foreign corporation, etc. When an at-^
tachment shall be levied on the property of an incorporation not in-

corporated by the laws of this State, it shall be lawful for any agent
of such incorporation to relieve the property levied on, or discharge
73

'

SECOND TITLE.— CHAPTER

4569

ARTICLE

3,

1154

8.

Of claims and proceedings thereon in attachment.

the

summons

of garnishment that

may

issue,

by giving bond

to the

payable to the plaintiff, conditioned to pay the
amount that may be recovered in said case; which bond the levying
levying

officer,

officer shall

return to the court to which the attachment

is

made

re-

be entered up in like manner against
the principal and security upon said bond, for the amount the plainturnable, and judgment

tiff

may

may

recover against such corporation.

ARTICLE

8.

OF CLAIMS AND PROCEEDINGS THEREON IN ATTACHMENT.
14
A
Cobb 72

Acts

1855-e,
p. 33.
1887, p. 40.

When property shall be
§4569. (3322.) Claims, how interposed.
and
the same is claimed by
attachment,
levied on by
J
J virtue of an
'

aDV person not a party to such attachment,

it

shall be the duty of

the person claiming the same, his agent or attorney at law, to

make

oath before some person authorized by law to administer an oath,
is the property of the claimant, and is
according to the best of his knowlsuch
attachment,
not subject to
edge and belief, and said claimant shall give bond, with good security, payable to the plaintiff in attachment, in a sum not larger
than double the amount of the attachment levied, and where the
property attached is of less value than the attachment, to be judged
of by the levying officer, conditioned to pay the plaintiff all damages
which the jury, on the trial of the right of property, may assess
against him in case it should be made to appear that such claim
was made for the purpose of delay; and in case the claim is interposed by the agent or attorney at law of the claimant, such agent or
attorney at law shall have power to sign the name of the claimant
to the bond, and such claimant shall be bound in the same manner
as though he had signed it himself.
It shall be the duty of such officer, taking such affidavit and bond, to return the same to the court
to which the attachment is returnable, unless the property levied on
should be real estate, in which case it shall be his duty to return the
same to the superior court of the county where the land lies: Provided, that if the claimant is unable to give such bond and security,
he may interpose his claim as elsewhere provided in this Code.
that the property levied on

Such bond formerly could not be made by an agent

Bond should
be put in any time
before sale of the property 20 Ga. 48. If claim d ismissed pending attachment,
may be interposed after judgment in attachment and then any bond should be
payable to the sheriff: 32 Ga. 354. Claimant after judgment in attachment
cannot, on trial of claim case, traverse grounds of attachment: 49 Ga. 263;
58/322; but see 47 Ga. 587.
be

made payable

to the plaintiff: 32 Ga. 354; 17/615.
:

:

9 Ga. 208.

May

SECOND TITLE.— CHAPTER

1155

3,

ARTICLE

8.

§§4570-4573

Of claims and proceedings thereon in attachment.

Strong indicia of fraud unexplained demanded verdict for plaintiff verdict
78 Ga. 478.
Claimant should not move to quash attachment, but to dismiss levy or to
reject it from evidence when offered 78 Ga. 512 disapproving 47 Ga. 587.
;

for claimant reversed

:

:

;

The claim shall be tried in the same A c
§4570. (3323.) How tried.
p
manner and subject to the same rules and regulations as are prescribed

by law

which

for the trial of other claims in the court to

™'

it is

returned.

The attachment proceedings admissible, though the judgment therein defective: 71 Ga. 631.

The

issue

is

whether the property belongs to defendant or to claimant

:

71

Ga. 631.

The claimant, his agent or attorney may replevy. The ^bb 8 84
claimant, his agent or attorney at law, may give bond, with good se- ^ct|4 1855 6
curity, payable to the levying officer, in a sum equal to double the
value of the property claimed, the value to be judged of by the levying officer, conditioned to deliver such property at the time and place
of sale, provided the same should be found subject to the attachment; and upon the delivery of such bond to the levying officer, it
shall be his duty to deliver such property to the claimant, his agent
or attorney at law, and it shall be the duty of the levying officer to
return such bond, together with the affidavit and claim bond, to the
court to which such attachment is returnable; and when said claim
is interposed by the agent or attorney at law of the claimant, such
agent or attorney at law shall have power to sign the name of the
claimant to the bond, who shall be bound thereby in the same manner as though he had signed it himself.
§4571. (3324.)

-

-

Refusal to deliver property, forfeiture of forthcoming bond: 54 Ga. 676.
appropriation of the property by claimant giving forthcoming bond is
breach of bond, and no advertisement necessary 55 Ga. 606.

Where

:

§4572. (3325.)

On

failure

of claimant

to

deliver,

Upon

etc.

the^^3^

failure of the claimant to deliver such property according to the

Act^i855-6,

may immediately sue the
claimant and security upon the bond, and recover the full value of
the property claimed, and also all damages, costs and charges that
the plaintiff may have sustained in consequence of the failure of the
claimant to deliver said property.
conditions of said bond, the levying officer

May

sued for hire or use of property
In cases
where the claimant shall deliver the property, and upon selling the
§4573. (3326.)

same a

sufficient

be

amount

shall not be raised to

pay the debt and

costs of the plaintiff, it shall be lawful for the plaintiff to institute

claimant and hissecurities upon his said bond, and
to recover the full value of the hire or use of the property while the
same has been in the possession of the claimant, and also full damages for any deterioration of the value of the property, by use or
suit against the

Actsi855-6,

.

1873,

p

-

i2 -

SECOND TITLE.— CHAPTER

4574, 4575

ARTICLE

3,

1156

9.

Of lien of attachments, judgment, and execution.

same has been

otherwise, while the

in the possession of the claimant:

amount of the debt that
the defendant in attachment to the plaintiff.

Provided, such recovery shall not exceed the

may remain due from
The remedy provided

and

in this section is

shall be extended to all

other claims in the cases herein provided for.
Suit brought under this section 59 Ga. 601.
Action for damages, for deterioration, cannot be maintained by
forthcoming bond, in illegality case: 85 Ga. 136.
:

§4574.
a claim

Claim put
Ga.

on

Incases of attachment,
be interposed either before or after judgment.

(3327.)

may

Claim may

plaintiff,

in after

judgment:

be interposed.

19 Ga. 545

32/355.

;

Any time

before sale: 20

48.

Claim put

in

before judgment, not affected by

ARTICLE

it

:

71 Ga. 634.

9.

OF LIEN OF ATTACHMENTS, JUDGMENT, AND EXECUTION.
A

§4575. (3328.) When judgment binds defendant's property. When
the defendant has given bond and security, as provided in this Code,

14

cobb

A

74

8(

cobb 85
A
18556
or
p ^g
'

7

278?

'

4557,

when he has appeared and made defense by himself or attorney
a t l ajv or wnen ne nas been cited to appear, as provided in this Code,
the judgment rendered against him in such case shall bind all his
property, and shall have the same force and effect as when there has
been personal service, and execution shall issue accordingly, but it
In all other cases,
shall be first levied upon the property attached.
the judgment on the attachment shall only bind the property attached, and the judgment shall be entered only against such prop>

erty.
Section referred to and construed: 53 Ga. 560; 56/374; 46/226. Bill to corwrong lot 50 Ga. 544, 545 51/616, 459. Sale under a general execution without steps to make it a personal one is void 52 Ga. 389, 395. The
same rule applies to attachments for purchase-money, permitting general
judgment where property replevied 53 Ga. 558. Replevy of property did not
rect levy on

:

;

:

:

bind to appear at court without jurisdiction 54 Ga. 576. Void attachment not
upheld by replevying the property 54 Ga. 678. Can appear and plead so long
as no such judgment as authorized by law: 58 Ga. 175. Where the judgment
should have been set aside, pleading defective: 58 Ga. 378, 379. Replevying
bond and acknowledgment of service by attorney, giving right to general
judgment against defendant in attachment: 64 Ga. 771.
See notes to section 4557.
Garnishment pending attachment, judgment not delayed, but entered
against whatever in hands of garnishees, to be levied when effects ascertained
practice 66 Ga. 552.
:

:

—

:

Where non-resident defendant has sufficient
ment not set aside for him to plead to merits
:

notice to put on inquiry, judg66 Ga. 552.

SECOND TITLE.— CHAPTER

1157

8,

ARTICLE

9.

§§4576-4578

Of lien of attachments, judgment, and execution.

Verdict for plaintiff against defendant for specified sum, sufficient 66 Ga. 575.
:

Judgment is conclusive 70 Ga. 637.
Judgment in personam where service acknowledged by attorney: 71 Ga. 742.
Non-resident's illegality to attachment judgment in rem, for lack of notice
:

of suit or service of process, insufficient, such notice, etc., being unnecessary

:

distinguishing 54 Ga. 575.
Execution issued on attachment, not levied on property not in attachment
levy, unless notice given, or property replevied, or defense made: 85 Ga. 477.
Defendant giving bond and dissolving garnishment in void attachment suit,
73 Ga. 246

;

judgment against sureties void 91 Ga. 264-267.
Ground of attachment traversed by defendant, and he appearing in person
at trial, general judgment against defendant upon verdict: 92 Ga. 226.
Court having no jurisdiction of attachment, appearance and traverse may
authorize general judgment, but not good as against third parties: 92 Ga. 333.
Defendant pleading to merits, general judgment, although expressly stated
:

in

plea he only appeared to defend as to

money garnished

95 Ga. 423.

:

Motion for nonsuit such appearance and defense as authorizes general judgment: 95 Ga. 450.
After the Aco^3
§4576. (3329.) Executions must issue on all judgments.

judgment has been obtained
shall issue as in cases at

any case

in

common

of attachment, execution

5

^fg

law, which execution shall be$

common

g'

1855 " 6

5413

'

-

and
the proceedings in all respects shall be the same, except that when
the judgment only binds the property levied on by the attachment,
levied in the

same manner

as executions issuing at

law,

as aforesaid, the execution shall be issued against such property only,

and that property only shall be levied on and

sold.

Section referred to and construed 54 Ga. 677.
Property of de facto corporation transferred to real corporation, subject to
levy under judgment against the former 70 Ga. 637.
Cited: 71 Ga. 634.
Execution issued on attachment, not levied on property not in attachment
levy, unless notice given, or property replevied, or defense made: 85 Ga. 477.
:

:

§4577. (3330.)

Money

raised,

how applied.

All

money

by

raised

the sale of defendant's property, or otherwise, by virtue of the provisions of this

Code in relation

Act

1855 " 6 *

f5

w 2787

278 °-

to attachments, shall be paid over

to the creditors of the defendant, according to the priority of the lien

of their judgments, saving only that as between attaching creditors,

the attachment

first

levied shall be first satisfied, to the entire ex-

clusion of any attachment of younger levy.
Liability of sheriff to rule

by attaching creditor: 59 Ga.

§4578. (3331.) Lien of attachments.

The

lien of

359.

an attachment

isActsisw,

created by the levy, and not the judgment on the attachment; and Acts

1892,

between attachments, the first levied shall be first l&'o-i,"
but in a contest between attachments and ordinary judgments or suits, it is the judgment and not the levy which fixes the
lien
Provided, however, that the lien of an attachment shall have
priority over the lien of an ordinary judgment that has been obtained upon a suit filed after the levy of the attachment.

in case of a conflict
satisfied;

:

p. 75.

:

SECOND TITLE.— CHAPTER

§§4579, 4580

3,

ARTICLE

1158

9.

Of lien of attachments, judgment, and execution.

Stated 3 Ga. 169 5/176 13/335 60/672. Act of 1814 not repealed by section 5349: 15 Ga. 361. Lien of attachment inferior to that of a factor: 19 Ga.
:

;

;

;

73.
Priority lost by dismissing attachment, and not regained by reinstating
the case with defendant's consent: 38 Ga. 139. Priority of rights of attaching
creditors determined by date of levy: 51 Ga. 243; 60/672. Cannot affect lien
of attachment by sale of the property after levied on 53 Ga. 118.
:

Whether one

by arrangement with debtor, can divide debt giving
justice court jurisdiction, and gain priority over attaching creditor: 69 Ga.
133

;

creditor,

see also 60 Ga. 669.

Ordinary suit

filed same day attachment levied, contemporaneous, law taking
no notice of fraction of day and judgment rendered thereon before judgment
on attachment, has priority 94 Ga. 610.
;

:

Attachment judgment yields to older ordinary judgment, unless
tively shown that latter filed after attachment levied 94 Ga. 610.

affirma-

:

Party asserting exception must prove it 94 Ga. 610.
Act of 1891 amending this section is constitutional: 94 Ga.
:

General Note.

610.

—

Advertisement required under Act of 1799 (Cobb, 71) 7 Ga.
Omission of sheriff to advertise did not affect validity of suit against defendant: 19 Ga. 436. Land must be sold by execution from judgment in justice of peace's court: 9 Ga. 506.
Former amount of jurisdiction in justice
courts: 22 Ga. 618.
Act of 1856, enlarging jurisdiction, included demands
sued by attachment: 25 Ga. 151. Attachment proceedings formerly construed
strictly 14 Ga. 231. But now liberally construed 26 Ga. 289, 290.
What was
not variance between affidavit and declaration in attachment: 37 Ga. 623;
14/537; 36/89. When should be tried in county where defendant resides: 22
Ga. 612. Proceeding to collect a debt by attachment did not make it a statutory liability 32 Ga. 253. When no attachment lies against non-resident trustee 32 Ga. 356. May be two grounds for attachment set forth in the affidavit
36 Ga. 89. Attachment by laborer against landlord for his share of the crop
42 Ga. 226. Where attachment was dissolved, taken out four months before
bankruptcy proceedings 40 Ga. 163. Assignee in bankruptcy made a party
44 Ga. 116. Objection to form of affidavit waived by appearance and pleading:
44 Ga. 454.
Where attachment dissolved by substitution of another party at
trial, it stood as ordinary suit with service waived
44 Ga. 479. On a demand
for breach of promise of marriage 28 Ga. 323. When does not lie to pay insolvent notes before promise due 29 Ga. 159.
:

167.

:

:

:

:

:

:

:

:

Acts
p-

84579.
e

1890-1,

'^08.

^2-80,4:360

Not

lien

...

As against the
good faith and without notice,

on realty unless entered on docket.

.

interests of third parties, acting in

.

.

.

who may have acquired

a transfer or lien binding any real estate,
no attachment levied upon real estate shall be a lien on the same
from the levy thereof, unless said attachment is entered upon the
attachment docket of the county in which the real estate is situated
within five days from said levy. When the attachment is entered
upon the docket after the five days, the lien shall date from such
entry, and it shall be the duty of the sheriff to have said entry made

within the five days.
Acts

i89o-i,

§4580. Not

to affect

parties.

Nothing

in the

preceding section shall

be construed to affect the validity or force of any attachment as between the parties thereto.
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§§4581-4584

Auditors; appointment and powers.

CHAPTER

4.

AUDITORS.

ARTICLE

1.

APPOINTMENT AND POWERS.

The duties heretofore performed Aj^g894
§4581. Auditor instead of master.
by a master in the superior court shall be performed by an auditor; £^g9 p 48
'

'

and

in

'

term time or vacation, upon application of either party, after

notice to the opposite party, the judge of the superior court, in
if the case shall require it, may refer any part
an auditor to investigate and report the result to the
court: Provided, however, that said judge may, upon his own motion,
when in his judgment the facts and circumstances of any such case
require it, refer the same to an auditor.
His report shall be prima
facie the truth, either party having the liberty to except.

equitable proceedings
of the facts to

§4582. Auditor at law.

In

all cases in

involving matters of account,

if

the superior or city courts,

the case shall require

it,

Act

1895 >

|8

the judge

term time or vacation may, upon the application of either party
after notice to the opposite party, or upon his own motion, when in
his judgment the facts and circumstances of any such case require
it, appoint an auditor tp investigate such matters of account and
in

report the result to the court.
§4583. Powers of auditor.
In all cases, unless modified by the or-^*^894
7(2)
der of appointment, in addition to the matter specially referred, the

w^

'

'

auditor shall have power to hear demurrers, allow amendments, and

and fact. He shall have power to
subpoena and swear witnesses and compel the production of papers,
and in cases of contempt by either party, witness or other persons,
upon application to the court making the appointment, the judge
shall, in term time or vacation, take such proceedings and impose
such penalty as the facts authorize or require.
pass upon all questions of law

§4584. Place of hearing, and oath. Except by the written consent of
all parties, the auditor shall not hear evidence or argument out of the

county in which the case

is

proceeding.

He

shall give both parties

or their counsel reasonable notice of the time

and

and place of hearing,

sworn "a true report to render according to the law and
the evidence, without favor or affection to either party."
shall be

94 '

^f^

§§4585-4591
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ARTICLE

2.

auditor's reports.
894
ct
i24

^

The auditor shall make an ac§4585. Contents of auditor s report.
curate report of all motions made before him and of his rulings
1

'

thereon, and reduce to writing a brief of the oral and documentary

But at the request of either
document introduced in evidence shall be prop-

evidence submitted by the parties.
party,

any

original

erly identified
ct

^

894 '
i24

A Ct
p

894
'

i24

A

Ct
894 '
p i24
$5695.

and attached

to the report in lieu of a brief thereof.

§4586. Evidence inadmissible

to

be reported.

All evidence offered

and deemed by him inadmissible shall, nevertheless, be reported by
the auditor, and if, upon exception filed to his ruling thereon, the
evidence is adjudged to be admissible, the same may be considered
upon the trial of exceptions of fact.
After hearing the evidence
§4587. Ridings and conclusions reported.
and argument, the auditor shall file the evidence and a report, in
which he shall clearly and separately state all rulings made by
him, classify and state his findings, and report his conclusions upon
the law and facts.
§4588. Notice of filing report.

Upon

filing his report,

he shall give

both parties or their counsel written notice thereof.

ARTICLE

3.

EXCEPTIONS.
/

Acts

1894,

Within twenty days after the report
to report.
and such notice given, either party may file exceptions, to
be separately classified as "exceptions of law" and "exceptions of
All exceptions shall clearly and distinctly specify the errors
fact."
complained of.
Exceptions as to any
§4590. Exceptions as to matters not in record.
matter not appearing on the face of the record, brief of evidence, or
in the report itself, shall be certified to be true by the auditor within
forty days after the report is filed; and if the auditor determines
§4589. Exceptions

is filed

A Ct
p

894 '

i24

not true, or does not contain all of the necessary facts, he shall return the same within ten days to the party
If these objections,
or his attorney, with his objections, in writing.
removed,
he
may
then certify the
within ten days, are met and
that such exception

is

same, specifying the cause of delay.
Act

894 '
i24

§4591.
certificate

When
is

certificate not

made by

auditor.

If for

any cause the

not certified by the auditor, without fault of the party
may apply to the judge

or his attorney, such party or his attorney
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and

4,

ARTICLE

§§4592-4597

4.

final disposition of case.

of the superior court, in term or vacation, within thirty days from
the tendering of such exceptions, and on petition obtain a mandamus nisi directed to such auditor.

Such petition shall set out a sub- Act
stantial copy of the exceptions, and shall be verified by the party or$ 4651
his counsel, or supported by other proof as to the truth of the fact
Such mandamus nisi shall be served upon the auditor within
stated.
ten days after the same is signed by the judge, and shall be made returnable not more than thirty days from its date, and may be heard
The opposite party shall have notice of the
in term or vacation.
time and place of hearing the mandamus nisi, and may resist the ap§4592. Petition for

plication for a

the answer, the

mandamus

^

.

mandamus absolute. If there
same shall be determined by

is

894,

-

a traverse filed to

a jury.

If the

man-

damus be made absolute, the order shall have the effect, to that examending the report of the auditor.
For indefiniteness, omissions, Act ^i894,
§4598. Report may be recommitted.

tent, of

errors of calculation, failure to report evidence, errors of law, or§5232

other proper cause, the judge
ther action as

may

-

may recommit

be proper.

the report for such furIn such cases the evidence shall be

confined to such issues as the judge, in the order of recommitment,

may
as to

indicate, or

if

what portion

ordered to be taken de novo, the parties

may agree

of the original report shall be retained in lieu of

reintroduction.

ARTICLE

4.

HEARING OF EXCEPTIONS AND FINAL DISPOSITION OF CASE.
Exceptions of law shall be for
§4594. Exceptions of law for judges.
the exclusive consideration of the judge.
§4595. Jury

trial,

when.

In

all

Acts

1894,

law cases where an auditor is ap- Act| 1895
upon by the § 5876

pointed, exceptions of fact to his report shall be passed

'

-

jury as in other issues of fact, and in equity cases by the jury

when

approved by the judge. The report shall be taken as prima facie
correct, and the burden be upon the party making the exceptions,
who shall have the right to open and conclude the argument.
In equitable proceedings where an A.ctsi894,
§4596. In equitable proceedings.
auditor has been appointed by the superior court, if the judge ap- $§4849, 5876.
prove any exception of fact, the same shall be submitted to the jury
as in other cases, with the same presumptions, burdens, and right to
open and conclude.
Compare

77 Ga. 118; 90/595; 80/30.

§4597. Burden where both parties except.
parties

file

In

all cases

exceptions of fact, the party against

where both

whom judgment

Acts

1894,

SECOND TITLE.— CHAPTER
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5.

Auditor's fees.

would be rendered, if the report were approved, shall be entitled to
open and conclude the argument.
Acts

Where exceptions of fact submitted to jury, etc. In all cases
where exceptions of fact are submitted to the jury, the same shall
be determined upon the testimony reported by the auditor, except
that admissible material evidence introduced and not reported, and
evidence improperly excluded, shall be submitted to the jury, and
all inadmissible evidence shall be excluded from their consideration.

1894,
p. 125.

§4598.

Compare
Acts 1894,
p. 125.
$5480.

78 Ga. 409.

When new

§4599.

testimony

may

be considered.

No new testimony

shall be considered, except in those cases where, according to the

new

would be granted for newly discovered
Application to introduce such original and newly disevidence.
covered evidence shall be made to the judge before the argument
on the exceptions, if the same be then known, with a statement under oath of the party and his attorney, setting out the expected testimony and facts authorizing it to be admitted as newly discovered
evidence.
The opposite party shall be served with notice of such
application, and if the same is admitted, the opposite party shall be
entitled to a continuance, and on the trial to introduce original testimony in rebuttal of such newly discovered evidence.
principles of law, a

Compare
Acts

trial

82 Ga. 426.

What evidence to be read to jury, and of verdict. Where exceptions of fact have been filed to the report of an auditor, the judge
shall cause the issue thus made to be submitted to the jury, in which
trial only so much of the evidence reported as is material and pertinent to the issue then on trial shall be read to the jury. In all cases

1894,
p. 126.

§4600.

the jury shall find for or against each exception submitted, seriatim.
Acts

1894,
p. 126.

^ 4849

-

§4601.

4851
-

to,

When report

not excepted

to.

If the report is

not excepted

the court shall frame a verdict or decree thereon as

proper.

If exceptions are filed, after the

and passed upon by the court or

may

be

same have been considered

jury, or both, as the case

may

be,

the court shall order a verdict or a decree in accordance with the report,

and the changes made by court or

jury, unless the

same

shall

require a recommitment.

ARTICLE

5.

auditor's fees.
894

^lVe

'

taxed by
For reporting the evidence, an
amount not exceeding fifteen cents a hundred words, but in no case
For reto exceed five hundred dollars for reporting the evidence.
§4602. Auditor's fees.

The

fees of the auditor shall be

the judge and shall be as follows:
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ARTICLE

5.

§4603

Auditor's fees.

porting his findings, rulings, proceedings, and conclusions, in cases
involving less than one thousand dollars, an amount not to exceed
fifty dollars; cases

involving more than one thousand dollars, and

thousand dollars, not more than one and one-half per
one thousand dollars, in addition to the fee
above named; in all cases involving more than five thousand dollars,
the fees above prescribed, and not more than one per cent, on the
excess above five thousand dollars, but in no case shall the total
fees for all services rendered by the auditor exceed one thousand dolless

than

five

cent, on the excess over

lars.

Where parties agree on person to be appointed.
In all cases ^ t f2 g894,
where the parties agree upon the person to be appointed as auditor,
the court shall appoint such person. It shall be lawful for the court,
with the consent of the parties, to fix the fees of the auditor in advance, and incorporate the same in the order making the appointment.
§4603.

—

General Note. (The Act of 1894 superseded all the old law relative to
masters and auditors annotations of decisions under the old law are pre;

served here.)
Where exceptions to auditor's report as not being full enough 55 Ga. 629.
May be a reference to a master at first term 54 Ga. 166. Auditor's report
conclusive, unless excepted to for fraud, or other equitable relief: 56 Ga. 264.
Report sustained where exceptions are on questions of fact and no evidence to
sustain 57 Ga. 142. Report read to jury when exceptions thereto, form of verdict: 57 Ga. 567-585.
Too late to appoint auditor after parties announced
ready for trial: 57 Ga. 448. Report allowed and approved without exceptions,
conclusive as to questions of law: 59 Ga. 567, 580. May refer only part of the
facts to an auditor: 62 Ga. 230. Exceptions at law but not of fact without
other evidence 57 Ga. 142 59/580.
Reference to auditor, of case involving no question of account, improper: 65
Ga. 604.
That cause involves accounts, not render it necessary to send whole case
to auditor practice in such cases 68 Ga. 664.
Receiver cannot ordinarily command jury to pass on accounts, but, if referred to auditor, can require jury on exceptions 66 Ga. 302.
As to necessity of jury passing on facts 72 Ga. 343.
Verdict of jury should have been on each exception seriatim: 76 Ga. 422.
When no facts reported, but only results, aliunde evidence essential to sustain exceptions: 71 Ga. 649.
Report prima facie correct but may be rebutted by evidence reported or
aliunde: 71 Ga. 649.
:

:

:

:

;

:

;

:

:

;

Excepting party not bound to prove report incorrect beyond reasonable
doubt: 76 Ga. 420.
Rule that report prima facie, correct includes intrinsic evidence on which report based, as well as new evidence on trial, in absence of special request to
charge and request refused 79 Ga. 194.
Report not prima facie true as to an issue on which auditor heard from only
one side 72 Ga. 302.
Not excepted to in time, is conclusive so when exceptions overruled, judgment should be entered on report: 70 Ga. 486.
:

:

;

:
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5.

Auditor's fees.

Where

illegalities to

fi.

fas. against

county treasurer referred, sureties were

bound by report and judgment, although they did not appear before auditor:
70 Ga. 486.

Conclusive if not excepted to, or if exceptions disallowed exceptions not
pleadings in sense of being amendable by adding others after trial allowed
75 Ga. 830.
In contempt case for not turning over moneys, judge may, with or without
;

jury, determine questions of fact on auditor's report: 92 Ga. 117.

Reference to auditor or master discretionary

equity case

in

:

71 Ga. 535

;

83/471; 82/552.

Judge, in ruling on master's report, takes evidence as reported by master:
78

Ga

359.

Error for auditor to reject homestead for error
sufficiently identifies property as that in litigation

in description,
:

where same

76 Ga. 685.

Exception of law here properly stricken, but error

in striking

exception of

fact: 80 Ga. 443.

Allowing exceptions rests

in

sound discretion of

trial

judge, and will not be

controlled unless abused 69 Ga. 745.
New exceptions not added at trial, after long delay, in absence of good
:

cause for delay: 67 Ga. 221.
Exceptions of fact must be specific: 67 Ga. 221.
Where three exceptions embraced all others, proper for court to dismiss
others on demurrer 76 Ga. 378.
Exception to auditor's report for alleged omission of testimony is for judge
to settle 94 Ga. 126.
Not incumbent on court to send case back to auditor where he has erred on
points of law: 76 Ga. 517.
Where amendment to exception to auditor's i*eport did not set up new and
distinct cause of action 76 Ga. 422.
Auditor cannot add to, nor subtract from, his report by testimony on trial,
but may explain it, when 67 Ga. 168.
Where no exceptions of law, or same overruled, report prim a facie evidence,
and burden on exceptor 67 Ga. 221 see also 47 Ga. 414.
Auditor's fees not agreed on by parties, fixed by court: 90 Ga. 591.
Not to pay master's fees, not contempt of court, unless order for payment
peremptory as to time and amount 78 Ga. 360.
Act regulating practice in cases referred to masters, not in conflict with Con:

:

:

:

:

;

:

stitution

:

77 Ga. 118.

Court should appoint when accounts complicated 49 Ga. 179 47/434. May
be made without consent where accounts are involved: 59 Ga. 25. Superior
:

;

court appoints when necessary 47 Ga. 586.
Fi.fas. against county treasurer and his sureties, referred to auditor to take
the account: 70 Ga. 486.
Application made after case set down, announced ready and called for trial,
too late: 71 Ga. 535.
Accounts not complicated, amount of items not disputed, but only their
propriety, and to whom the money belongs, auditor refused: 71 Ga. 535.
Schedule of liabilities duly annexed to assignment, auditor unnecessary as
:

to that branch of case: 83 Ga. 493.
Objections to report: 62 Ga, 173; 59/92; 62/224; 47/414.

Errors of law in
approved is conand
report
allowed
when
and
the
court,
report corrected by
clusive: 59 Ga. 25.
New trial ordered where court charged that auditor's report was prima facie
true as to a sustained exception: 72 Ga. 313.
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§4603

5.

Auditor's fees.

Legislature cannot deprive excepting party of constitutional right to have
jury pass upon exceptions of fact in law case 80 Ga. 28.
:

Court remanding case, for

illegal rejection of evidence,

sion on rehearing, alter ruling and exclude

Returns referred to

in report,

same

:

may,

after admis-

75 Ga. 502.

admitted to explain, though no exceptions:

77 Ga. 570.

Superior court may appoint at its discretion 47 Ga. 586 59/47.
Court could refer to auditor accounts of receiver 66 Ga. 302.
Examination of witnesses and parties before a master in chancery: 11 Ga.
570. Submission of a cause in court to arbitrators more as masters in chancery
than any other capacity: 21 Ga. 1. Observations as to appointment and duties
of masters in chancery: 37 Ga. 348. Where courts not refer to auditor, etc.,
without consent of parties 37 Ga. 299. When too late to object to auditor's
appointment or powers conferred on him, or to except to his report: 50 Ga.
Bill could not be amended before the master 56 Ga. 119-125 see also
339.
37 Ga. 351 72/343.
Before auditor's report was returned in court, not error to open it and allow
a judgment set off, after notice to both sides. Exception claiming (substantially) to have been forced to refer question to judge instead of auditor, ill
taken: 79 Ga. 471.
Where defendant was estopped to deny that auditor had authority to sit
outside of county of suit. Auditor has no authority to hear demurrer or grant
nonsuit: 87 Ga. 193.
Hearing not suspended for evidence to be written out for use in moving nonsuit: 87 Ga. 194.
Where calculation adopted by auditor was correct, immaterial that a party
made it: 87 Ga. 468.
Two kinds of exceptions, one for errors of law for the court, the other of
facts for the jury to consider: 47 Ga. 414-439; 59/580; 25/567. Burden on excepting party to show error in the report 57 Ga. 386 59/567. Where exceptions read to jury by excepting party, it goes before them as pleading and
evidence 57 Ga. 567. When party excepting may do so in vacation before trial
term of the case 59 Ga. 25-49. Exceptions for error of law should be made
before report accepted 59 Ga. 580. As to time within which to file exceptions: 62 Ga. 224-229. Jury should pass seriatim on the exceptions of fact: 64
Ga. 711, 712; 76/422; 72/412; 73/8. Even though they sustain auditor's report
in full 94 Ga. 270.
"We, the jury, sustain the auditor on exceptions 7, 8, 9, 11 and 14," sufficient finding seriatim: 72 Ga. 302.
Practice upon return of auditor's report 68 Ga. 644.
Time allowed for filing exceptions cannot be extended by judge at chambers.
In discretion of court to allow extension of time 87 Ga. 328.
New trial granted because jury failed to pass on material exception to master's report: 67 Ga. 364.
Jury cannot pass over exceptions made by one party, though sustaining all
the exceptions of other party 72 Ga. 412.
:

;

:

:

:

;

;

;

:

:

:

:

:

:

:

:

Verdict "We, the jury, find to sustain auditor's report," contrary to this
provision 95 Ga. 539.
:

Jury must find "on each exception seriatim"
amount, or generally for one party, invalid 78 Ga.
:

Where
also

jury, after finding

found aggregate

sum

;

finding of an aggregate
125.

upon exceptions to an auditor's report

seriatim,

for plaintiff last treated as surplusage: 79 Ga,
,

27-1.

~-
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Where both defendant

sureties of an administrator excepted to auditor's
but only one excepted to second report, other could join in last
exceptions, it not affirmatively appearing that time had expired: 87 Ga. 660.
Auditor passes only on what is expressly referred to him 87 Ga. 660.
Demurrer to exceptions to master's report, on ground that they "do not
plainly and distinctly state" finding and error complained of, does not raise
objection to failure to classify into exceptions of fact and of law: 88 Ga. 653.
"Where same matter set up by answer by way of cross-bill previously litigated or adjudicated before auditor, should be set up by plea: 44 Ga. 65.
When issue raised by exceptions to auditor's report will be taken to be true:
47 Ga. 414. Auditor's report as to exceptions prima facie true, exceptions
should point out the error on trial of exceptions other evidence than that before auditor submitted 47 Ga. 434.
first report,

:

;

:

CHAPTER

5.

BAIL IN ACTIONS FOR PERSONALTY.
$4321(4).

§4604. (8418.) Bail in trover.

commence an

Where any person who

is

about to

action for the recovery of personal property shall re-

quire bail, such person, his agent, or attorney, shall

that the property

make

affidavit

in the possession, custody, or control of the de-

is

fendant, and that he has reason to apprehend that the said personal

property has been or will be eloigned or moved away, or will not be
forthcofning to answer the judgment, execution, or decree that shall
be made in the case; and shall also state in his affidavit the value of
the same, and the amount of hire claimed, if any, and add that he
does verily and bona fide claim said personal property, or some valuable interest therein.
Imprisonment under bail process in trover for personalty, not in conflict
with constitutional provision against imprisonment for debt 57 Ga. 407. Affidavit for bail in trover made before notary public without attestation by or
under any seal 58 Ga. 383. Section referred to and construed 62 Ga. 743, 745.
:

:

:

recovery not restricted to amount of bond so far as defendant
(principal) is concerned 83 Ga. 565.
Plaintiff's

:

Where
value

;

affidavit states only value of property,

no recovery of hire except from date

proper bond

affidavit filed

:

is in

double such

83 Ga. 565.

Amount of hire also stated, double value of property and its hire proper
bond, and hire recoverable from date of conversion 83 Ga. 565.
:

Landlord retaining

title to crop,

not entitled to trover against tenant,

when

:

84 Ga. 508.

Anything which shows affidavit untrue
ducing property 93 Ga. 712.

is

satisfactory reason for not pro-

:

Greater definiteness of description of property necessary, when bail required: 95 Ga. 670.
$$5096,5040.

§4605.

When

(3419.)

Affidavit,

such affidavit

is

made

how

filed,

and subsequent proceedings.

as prescribed in the preceding section, it

:
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which said petition,
bill, or other process maybe returnable, and a copy thereof affixed to
the original petition, or process, and to the copy or copies thereof,
and it shall be the duty of the sheriff, or other lawful officer serving
shall be filed in the clerk's office of the court to

such petition or other process, to take a recognizance payable to
the plaintiff or complainant, with good security, in double the amount
sworn to, for the forthcoming of such personal property to answer
such judgment, execution, or decree as may be rendered or issued in
the case, and such security shall be bound for the payment of the
eventual condemnation-money, for which judgment may be signed
up against the defendant and said security, and execution had thereon without further proceeding.

No

suit on bond necessary for execution to issue under this section 61 Ga.
"Where sheriff rendered liable under this section 62 Ga. 743-745.
Original affidavit (instead of copy) being by clerk attached to petition, defendant cannot dismiss: 71 Ga. 380.
Money paid in by surety on bail-bond, on same footing as if paid by principal 84 Ga. 368.
Failure to affix copy bail affidavit to trover is amendable defect, and will not
invalidate service and taking of bond: 89 Ga. 361.
Bond here corresponded substantially with requirements of this section 93
Ga. 220.
:

545.

:

:

:

Judgment on bail-bond properly designated surety as such, although not as
described in bond, nor "surety" added after signature 93 Ga. 220.
:

Judgment based on forged bond,

sheriff levying

execution not trespasser

93 Ga. 579.

When
§4606. (3420.) Bail pending the action, replevy of property.
such affidavit shall be made during the pendency of such suit or
copy thereof, and of the process, shall be served in like
sheriff or other lawful officer, and security taken as
required in the preceding section, and upon defendant failing to give
such security, whether the affidavit be made at the commencement
of the suit or pending the same, the property shall be seized and
action, a

manner by the

taken by the sheriff or other lawful officer, and delivered over to the
plaintiff or complainant, his agent or attorney, upon his entering
into like recognizance with security; and if such property is not to
be found, and cannot be seized and taken by such sheriff or other
lawful officer, the defendant shall be committed to jail, to be kept
in safe and close custody until the said personal property shall be
produced, or until he shall enter into bond with good security for
the eventual condemnation-money.
Section cited

Defendant

make

:

A case

57 Ga. 407.

for

imprisonment: 64 Ga.

155.

carrying case to Supreme Court, not compelled to
surety on bail-bond a party 65 Ga. 523.
in bail-trover

:

Sheriff failing to take property or bond, or defendant, cannot be

of court held as special bail

:

71 Ga. 380.

by order
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Dismissal of bail-trover suit by plaintiff after obtaining possession by reamounts to judgment of restitution 74 Ga. 680 ; citing 25 Ga. 359 see
also 86 Ga. 30.
Plaintiff and his sureties thereafter estopped from contesting title until
property restored 74 Ga. 680.
As to set-off of expenses of gathering crop, etc., and damages, against suit
on such replevy bond 74 Ga. 680.
Eecognizance binding on plaintiff, though completed after dismissal of
action 77 Ga. 21.
,

plevy,

:

;

:

:

:

Dismissal of bail-trover by plaintiff replevying, entitles defendant to choice
of verdicts 77 Ga. 21.
:

Where

plaintiff replevies

and on

trial

judgment for property or its value, as
davit are competent evidence 79 Ga.
:

to

abandons case, defendant entitled to
which plaintiff's declaration and affi-

802.

Surrender to sheriff after entering into replevy bond, reconversion: 83 Ga.
566.
If defendant had never claimed certain article, he should not have given
forthcoming bond testimony negativing such claim would not have reduced
;

verdict

:

83 Ga. 566.

Upon nonsuit, defendant may have judgment on plaintiff's replevy bond.
Nonsuit amounts to judgment of restitution, and entitles defendant, if he so
elect, to fi. fa. for value of property 88 Ga. 533 citing 86 Ga. 30.
;

:

bond and taking property, and case dismissed for want of
prosecution, judgment amendable restoring property to defendant: 91 Ga. 166.
Plaintiff giving

Plaintiff

having replevied, and being nonsuited, defendant entitled to judgplaintiff for value of property 95 Ga. 436.

ment against

:

Such nonsuit and judgment settled

title

forever between the parties: 95

Ga. 439.
Acts^i887,

Whenever any officer of this
§4607. Perishable property hoiv sold
state shall have taken possession of any property under process in
,

$$5463,4620.

any case

of trover,

.

and neither the

plaintiff nor defendant shall

replevy such property, and such property remains in the hands of

such

officer,

and

is

of a perishable nature, or liable to deterioration

from keeping, or there is expense attending the keeping of the same,
the same may be sold under the provisions of section 5463 of the Code:
Provided, that in case the property

is sold,

recovery, shall only be entitled to a

money

the plaintiff, in case of
verdict for the

amount

of the proceeds of such sale, together with hire or interest from the

date of conversion to the date of seizure,
Applies only
ct

^

878 " 9
'

f4 4

when property

is

not replevied

if
:

the jury shall so find.

83 Ga. 570.

When
§4608. (3420 a.) Release of defendant without security, when
the defendant in any action for the recovery of personal property
in

which bail

is

required, shall,

by reason

security, be held in imprisonment,

make

it

of his inability to give

shall be lawful for

him to

upon oath to the judge of the court in
which the suit is pending, in which he shall state that he is neither
able to give the security required by law, nor produce the property,
his petition in writing

:

SECOND TITLE.— CHAPTER

1169

§§4009, 4610

5.

Bail in actions for personalty.

and can furnish satisfactory reasons

and
which

for its non-production,

traverse the facts stated in the plaintiff's affidavit for bail, of

upon the plaintiff; whereduty
of
such
judicial
officer in term time or
upon
vacation, after not less than five days notice of the time and place
of hearing has been given to both parties, to proceed in a summary
way to hear evidence upon the facts contained in said petition, and
if he shall find that the petitioner can neither give the security nor
produce the property, and that the reasons for its non-production
are satisfactory, he shall discharge the petitioner upon his own
recognizance, conditioned for his appearance to answer the suit, but
otherwise he shall recommit him to custody. The action taken upon
such petition shall not in any way affect the rights of the plaintiff
upon the trial cf the question of property involved in the suit, but
petition he shall' cause a copy to be served
shall be the

it

the same shall be decided by the tribunal having jurisdiction thereof.
Order discharging defendant on his own recognizance, not "final judgment"
Supreme Court. Supersedeas on pendente lite exceptions

directly reviewable by
65 Ga. 119

;

see also section 4609.

Not requisite that impossibility
blameless conduct

:

Anything which shows
property

:

to produce property should be result of

93 Ga. 712.
affidavit untrue, satisfactory reason for not

producing

93 Ga. 712.

Habeas corpus will not

lie,

but defendant must pursue remedy herein

:

94 Ga.

602.

Trover and bail under Act of 1821: 1 Ga. 259; 25/359. Election to hold
and securities liable as bail, cannot afterwards resort to sheriff's official
bond 48 Ga. 398.
sheriff
:

In action for damages for malicious trover suit, rent of property, while in
hands of plaintiff, recoverable: 86 Ga. 463.

In Acts 1898,
Writs of error on petition for discharge in bail-trover.
case where a defendant in an action of trover and bail shall $ 5540

§4609.

any

-

present a petition for discharge from imprisonment under the provisions of the preceding section,

it

shall be lawful for either party

with the decision rendered, to except thereto by writ of
Supreme Court at any time within twenty days from
the rendition of such decision.

dissatisfied

error to the

See 65 Ga.

119.

84610. Jail

fees.

In

all cases

where the

plaintiff in bail proceed- Code
^<X333'2

1863,

3333

bond with sufficient security to62Ga.'598,"
the jailer, or deposit the money for the maintenance and jail fees of
the defendant, to be paid weekly. If any plaintiff shall fail to pay
at the end of each and every week the jail fees which have accrued,
the court, on the application of the jailer by writ of habeas corpus,
ings

may

is

a non-resident, he shall give

discharge the defendant.
74
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§4611

Of claims

to

property in execution

;

6,

ARTICLE

1.

1170

how and by whom interposed.

CHAPTER

6.

OF CLAIMS TO PROPERTY IN EXECUTION

ARTICLE
HOW AND BY WHOM
A
Cobb?585

A Ct

1877
p 22

'

$$5643, 4618.

§4611. (3725.)
shall levy

°ffi cer

1;

INTERPOSED.

Claims to be on oath. When any sheriff or other
an execution or other process on property claimed

by a third person not a party to such execution, such person, his
agent or attorney, shall make oath to such property.
Where claim affidavit and bond from another State were not properly
authenticated: 56 Ga. 612. Section referred to and construed, that this right
can only be asserted by one not a party to the execution 64 Ga. 434. When
claim affidavit may be amended by signing nunc pro tunc: 47 Ga. 92. Where
claim might have been demurred to for uncertainty, but cured by verdict: 62
Ga. 237, 238. As to what is necessary for a claimant to do to enforce his right
46 Ga. 295. Where claimant might invoke title of his vendors to support his
claim: 60 Ga. 625.
Claim demurred to setting out a deed, the execution
and delivery of deed thereby admitted 55 Ga. 68. When claimant may be
turned out of possession after verdict finding property subject to mortgage
52 Ga. 630. Oath in claim case should assert right of property in deponent,
and mistake in Christian name will not vitiate: 17 Ga. 615.
Partner or one jointly interested may make affidavit and bond for all, but
fact must appear: 66 Ga. 240.
Commits claimant to fact of levy, but not to legality of process under which
made 68 Ga. 194.
Is suit by plaintiff in fi. fa. to recover property of claimant to satisfy his
lien.
Claim unknown to common law: 68 Ga. 246.
Right to claim cumulative. Failure to claim not estop owner from otherwise asserting title: 69 Ga. 429.
Levy not stating whose property levied on, and there being more than one
defendant, claimant not estopped from urging insufficient description in levy
69 Ga. 777 see also 54 Ga. 296 59/849.
Evidence offered by claimant to show title in third person, not admissible
76 Ga. 833.
Claim proper defense to levy on homestead without proper affidavit: 77 Ga.
:

:

:

;

;

:

467.

Married

woman

could, as beneficiary of homestead, claim property levied on
78 Ga. 767.
claim homestead property levied on under fi. fa. vs. husband: 67

as her individual property

Wife may
Ga. 368

;

:

see also 61 Ga. 502.

That principal assist agent to recover property in latter's name, not estop
from claiming same as its own against creditors of agent 84 Ga. 368.
Where one did not file claim under statute, but merely gave forthcoming
bond reciting claim of ownership, he could not set up his title in suit on the
bond 94 Ga. 645.
Claimant got good title to personalty here, as against subsequent judgment creditor, though possession still in vendor: 65 Ga. 743.
:

:
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Of claims

to property in execution

;

6,

ARTICLE

how and by whom

1.

§§4612-4614

interposed.

The person claim- Aco^ b215 33
Act 1872
ing such property, or his agent or attorney, shall give bond to the
|1
sheriff, or such other officer, as the case may be, with good and sufficient security, in a sum not larger than double the amount of the
execution levied, and where the property levied on is of less value
than the execution, the amount of the bond shall be double the
§4612. (3726.)

Bond and

security for damages.

'

'

value of the property levied upon, at a reasonable valuation to be
judged by the levying officer, conditioned to pay the plaintiff all
damages which the jury on the trial of the right of property may
assess against him, in case it should appear that said claim was
made for the purpose of delay only.
Surety on claim bond may control the fi.fa. given 9 Ga. 179. In claims to
land at administrator's and executor's sale, no bond and security given 25
Ga. 72. Bond from another State not properly authenticated, and with nonresident security 56 Ga. 612. Sheriff should take a bond for costs and damages: 43 Ga. 250. Claim bond allowed to be amended by consent: 47 Ga. 92.
Surety bound by verdict and judgment for damages and costs: 68 Ga. 247.
May be amended. If no amendment offered and bond so defective as not
to protect plaintiff in fi.fa., claim dismissed 69 Ga. 740.
Damage bond in claim case presumed given, and if not in office, treated as
91 Ga. 130.
lost, etc.
No damage bond given, nor pauper affidavit filed, claim dismissed on motion bond cannot be filed at trial 91 Ga. 130.
:

:

:

:

:

:

;

§4613.

being

(3727.)

made and

Sale must be postponed, when.

and bond

Affidavit

delivered as required in the preceding section,

shall be the duty of the sheriff, or other levying

it

officer, to postpone

the sale of said property until otherwise ordered.

Pendency

of a claim does not render

to levy on the land

and

sell it

:

for other judgment creditors
Section referred to 59 Ga. 418.

it illegal

50 Ga. 370.

:

Forthcoming bond may be given, etc.
In all cases ^^n,
where a levy is made upon property that is claimed by a third per- ^vfj^Lg
son, and such person shall desire the possession thereof, it shall be Act 1872
§4614.

(3728.)

<

|

the duty of the sheriff, or other levying

officer,

to take

bond with

good security for a sum equal to double the value of the property
levied on, to be estimated by the levying officer, for the delivery of
such property at the time and place of sale, provided the property so
levied upon shall be found subject to such execution: Provided, that
it shall not be lawful to require or take a forthcoming bond for real
estate.

Need not prove personal demand in suit on this bond : 6 Ga. 260. Where
plea of tender to suit on, was bad, and what is forfeiture of the bond 9 Ga. 42.
As to agent not making this bond 9 Ga. 208. When defendant gives this bond
for personal property, sheriff not bound to deliver it to claimant: 15 Ga. 518.
:

:

Where could show mistake in name in suit on forthcoming bond 26 Ga. 228.
The execution necessary evidence in suit on forthcoming bond 29 Ga. 427.
This bond is a privilege with the claimant, and not a requisite with which he
:

:

SECOND TITLE.— CHAPTER

§§4615, 4616

Of claims to property in execution

must comply:

29 Ga. 538, 539.

;

6,

ARTICLE

how and by whom

interposed.

Where recovery had on

that the property had been advertised for sale

:

1172

1.

the bond without proof

54 Ga. 676

;

As to

55/606.

evi-

dence of advertisement, etc., in suit of forthcoming bond 54 Ga. 581. Signing
as security on forthcoming bond for defendant in fi. fa. in an illegality does
not estop claimant from claiming the land, being no necessity of forthcoming
:

bond

for land

:

50 Ga. 691.

Where bona fide claimant
his title

Levy

sells

property pending case, he

may

still

maintain

69 Ga. 284.
describing specific items and embracing all other goods in certain

:

house, bond covers all goods therein 75 Ga. 529.
Where property retained by defendant, officer must take damage bond as
well as forthcoming bond 80 Ga. 670.
Where one did not file claim under statute but merely gave forthcoming
bond reciting claim of ownership, he could not set up his title in suit on the
bond 94 Ga. 645.
Forthcoming bond accepted, though becoming insolvent, sheriff has no authority without breach to reseize. Claim withdrawn and second claim filed,
:

:

:

bond good

until end of litigation 84 Ga. 601.
Dismissing claim does not affect forthcoming bond and not authorize reseizure 84 Ga. 601.
Plaintiff in execution not chargeable with expense of keeping property,
where, after replevy and before breach of bond, sheriff again seizes it: 84 Ga.
601 nor where after replevy he accepts voluntary surrender from claimant 90
Ga. 21.
Though forthcoming bond forfeited, plaintiff not precluded from selling
property levied on, if found 85 Ga. 550.
Officer has no power to qualify or vary condition of forthcoming bond, prescribed by law 91 Ga. 488.
:

:

:

;

:

:

§4615.

made payable,

(3729.) Bonds

made payable to the plaintiff
coming bond shall be made payable to
shall be

to

The claim bond
and the forth-

whom.

in execution,

the sheriff.

Claim bond was payable to

sheriff, under Acts of 1814 and 1821
5 Ga. 576.
payable to plaintiff in execution, under Act of 1841 and when to
plaintiff in attachment, under Act of 1856: 17 Ga. 617.
Plaintiff can sue in his own name on forthcoming bond 75 Ga. 529.
:

When bond

;

:

Bond and security
§4616. (3730.) Bond recoverable on failure.
being given, as provided in the previous section, it shall be the duty
of the sheriff or other levying officer to leave such property in the
possession of such claimant, and in case the said claimant or his
security should fail to deliver said property, said bond shall be made
recoverable in any court having cognizance of the same.
Evidence in suit on bond 54 Ga. 581. What was breach, and when no readvertisement requisite: 55 Ga. 606, 607.
See section 5438, for measure of recovery.
In suit on bond, perishable goods estimated at value when seized: 75 Ga.
:

529.

Delivery of mere skeleton of goods, at sale, will not satisfy

No

:

75 Ga. 529.

recovery on bond, where one claims as agent for wife and children and
property found subject, but afterwards claimed by wife and found not subject:
75 Ga. 692.
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Of claims to property in execution

Bond

is

;

6,

ARTICLE

how and by whom

§§4617-4619

1.

interposed.

broken when property consumed by claimant, and no necessity to

readvertise property

No breach

:

76 Ga. 743.

of bond, unless

shown that claimant disposed

of property, or,

after advertising sale, property not forthcoming: 85 Ga. 657.

Forthcoming bond given by one as trustee, his liability is individual and
words "trustee for wife," are descriptive merely 76 Ga. 743.
In suit on forthcoming bond, non-resident usee could remove cause to
United States Court: 77 Ga. 651.
No defense to suit on forthcoming bond, that property heavy and expensive
to move, etc. 91 Ga. 488, 489.
In action on bond, burden on defendant to account for property should
have shown here destruction by act of God, how 91 Ga. 765.
Sheriff may sue upon bond, without readvertising, when no defense that
:

:

;

:

;

property not subject to execution 92 Ga. 122, 123.
As to recovery on forthcoming bond given by defendant, property being
afterwards claimed 87 Ga. 566.
Recital in bond that principal claimed property would indicate intention to
file statutory claim, but no such having been interposed, he and his sureties
estopped from contesting constable's title: 94 Ga. 645.
:

:

Partner or Jjoint owner
§4617.
(3731.)
\
/
c

mayv

several partners or persons jointly interested

and execute the bond
terested,

who

signed

himself.

As

it

shall be

in the

name

:

all.

One

of

may make the affidavit

Acti838,

Cobb, 589.
$ 2643

-

of the firm or persons jointly in-

bound thereby

to partners claiming

claim Jfor

as though each individual had

60 Ga. 450-452.

made in forma pauperis. In all cases Act|1\870
where claimants are unable to give bond and security as required in
this Article, in claim cases, it shall and may be the privilege of such
claimants to file, in addition to the oath required in section 4611, an
§4618. (3733.)

Claims

may

be

'

"I, A. B., do swear that I do not interpose
claim for delay only; that I bona fide claim the right and title
to the same; that I am advised and believe that the claim will be
sustained; and that from poverty I am unable to give bond and
security as now required by law."
And when said affidavit shall
have been made and delivered to the levying officer, the same shall
suspend the sale in the same manner as if bond and security had
been given.
affidavit as follows:

this

Claim in forma pauperis cannot be interposed to tax levy, either

of city or
Section 899 governs tax levies 73 Ga. 28.
Claim affidavit in forma pauperis under this section, etc., cannot be made by
an agent 83 Ga. 636 see also 48 Ga. 351 25/262 80/120.
No damage bond given, nor pauper affidavit filed, claim dismissed on motion.
Bond cannot be filed at trial 91 Ga. 130.

State.

:

:

;

;

;

:

§4619.

(3734.) Property, how disposed

of.

If the property levied

on Act4^870

be personal, and the claimant unable to give a forthcoming bond, it
shall be the privilege of the plaintiff in fi. fa. to give such bond, and

upon such bond being given, to be approved by the levying

officer,

'
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§§4620, 4621

When, where, and how

6,

ARTICLE

1174

2.

tried.

duty of the levying officer to deliver said property to
said plaintiff, but in no event shall the plaintiff be allowed any
compensation for keeping said property.

it

shall be the

Cited
Acts

1870,

Sv-5463 460 ~-

:

75 Ga. 664.

§4620. (3735.) Disposition of property where no bond is given. In
the event the claimant is unable, and the plaintiff neglects or refuses to give said

bond

for the forthcoming of the property, the

may

apply to the ordinary and procure an order for the
and when said order has been granted, it shall be
the duty of the levying officer to advertise the time and place of sale
at not less than three public places, to be selected in different parts
of the county in which the sale is to take place, for fifteen days
immediately preceding the time of sale; and on the day of sale,
between the hours of 10 a. m., and 1p.m., said property shall be sold,
and the money arising from such sale shall remain in the hands of
claimant

sale of the same,

the levying

officer,

subject to the order of court upon the final hear-

ing of the claim.

ARTICLE

2.

WHEN, WHERE, AND HOW TRIED.
Act 1821,
Cobb, 532.

Where claim to be returned. When an execution issuperior
court shall be levied upon personal property,
the
from
sued
and claimed by a person not a party to such execution, as provided
in this Code, it shall be the duty of the levying officer to return the
same, together with the execution, to the next term of the court
from which said execution issued; but should such execution be
levied upon real property, and the same shall be claimed in the manner aforesaid, it shall be the duty of the officer making the levy to
return the same, together with the execution and claim, to the next
term of the superior court of the county in which the land so levied
upon shall lie.
84621. (3736.)

make a return as the law directs, either party may move
him 25 Ga. 632-634. Claim returned where it appeared that

Sheriff failing to
for a rule against

:

the land levied on was divided by a county line: 58 Ga. 519.
Execution cannot be withdrawn and relevied without order of court not so
where./?. /a. claims money in sheriff's hands: 68 Ga. 158.
Claimant cannot quash fi. fa.; his proper motion is to dismiss levy: 83 Ga.
;

270.

Claim against levy under final process not removable to United States
Court aliler, as to claim of property levied on by attachment 71 Ga. 21.
;

:

Claim returnable to court foreclosing chattel-mortgage: 77 Ga.
Motion to strike claim for insufficiency, too
687.

539.

late, after issue joined: 85

Ga.
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When, where, and how

ARTICLE

6,

§§4622-4624

2.

tried.

§4622. (3737.) Tried by petit jury The court to which a claim shall
be returned shall cause the right of property to be decided on by a jury
at the first term thereof, unless continued as other cases at common
.

law.

Proper disposition of claim interposed and returned
29 Ga. 696.

withdrawn or dismissed

is

trial

by jury, unless

:

Claimant cannot make third person party, require delivery and cancellation
deed to land claimed 65 Ga. 693.

of

:

Fi. fa. levied

on personal property

in

hands of mechanic claiming

must pay claim, or judgment had for sale and distribution
On the trial, competent to show indebtedness of claimant

tiff

:

lien, plain-

69 Ga. 611.

at time of purchase 80 Ga. 267.
Issue in claim case being whether property is subject, amount due on fi. fa.
irrelevant: 88 Ga. 417.
Evidence that claimant had previously acknowledged another as owner of
property claimed, relevant: 88 Ga. 421.
Upon trial of ordinary claim, equitable title to land may be set up 94 Ga.
:

:

684.

Every juror, on the trial of^goH^g.
§4623. (3738.) Oath in claim cases.
the claim of property either real or personal, shall be sworn, in addition to the oath usually administered, to give such damages, not

than ten per cent., as

less

may seem

reasonable and just, to the

plaintiff against the claimant, in case it shall be sufficiently

shown

made for delay only, and such jury may give a
manner aforesaid, by virtue whereof judgment may be
entered up against the claimant and his security for the damages so
assessed by the jury and the costs of the trial of the right of property.
that such claim was

verdict in the

Advice of counsel as affecting the question of damages: 14 Ga. 27. Section
referred to 58 Ga. 195, 196. Not sufficient under the facts for damages for
claim for delay 60 Ga. 172. Where damages required to be written off 51
Ga. 284, 285 60/168. As to damage under claim laws 60 Ga. 519. As to oath
of juror in justice-court claim case 8 Ga. 49.
:

:

:

;

:

:

Upon the trial of all ^obb?533.
§4624. (3739.) Burden of proof on plaintiff
6w 5160
claims provided for in this Chapter, the burden of proof shall ii e #'
upon the plaintiff in execution in all cases where the property levied
.

<

on

is,

at the time of such levy, not in possession of the defendant in

execution.
Possession by defendant in execution at the time or subsequent to the date
judgment casts onus on claimant: 6 Ga. 410; 61/301, 629. When burden not
shifted 14 Ga. 313. In case of a judgment on a mortgage, what plaintiff shall
show to shift the burden 7 Ga. 503 22/348. Possession by defendant in execution casting the onus on claimant: 59 Ga. 71 41/196 26/283. Possession by
defendant in fi. fa. at date of levy casts onus on claimant to prove title 60 Ga.
As to burden of proof being on plaintiffs in execution to show title:
572, 580.
56 Ga. 369. Section referred to and construed 58 Ga. 450, 451. Possession of
land by tenant of defendant in fi. fa. since judgment casts the onus on claimant 58 Ga. 509
of

:

:

;

;

;

:

:

:

-
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§4624

When, where, and how

ARTICLE

6,

1176

2.

tried.

Levy should state who is in possession, and is evidence on this point, but
not evidence as to who died in possession 65 Ga. 201.

is

:

Claimant may assume burden by admitting administrator was
and opens and concludes 66 Ga. 733.

in possession,

:

Where facts conclusively show claimant in possession when levy made, his
admission that defendant had possession cannot give him right to open and
conclude 76 Ga. 79.
Claimant to personalty levied on, who admits possession in defendant and
assumes burden of proof, prima facie admits title in defendant 76 Ga. 299.
Claimant taking onus by admitting possession, etc., in defendant, has burden of showing that voluntary deed to him from defendant is valid 68 Ga. 560,
:

:

:

561.

Admission of possession

in defendant, for

purpose of securing to claimant
where such privilege given

right to open and conclude, properly withdrawn
plaintiff: 76 Ga. 670.

Claimant's admission of possession in defendant, to get conclusion, is soladmission in judicio; he may explain but cannot deny possession 75 Ga.

emn

:

800.

Admitting possession

in defendant at levy, admits prima facie case for plainclaimant then close without introducing evidence, dismissal of claim is
immaterial irregularity 87 Ga. 533.
To have opening and conclusion, claimant must admit prima facie case for
plaintiff.
Part of property was in claimant's possession, part in defendant's:
tiff

;

if

:

87 Ga. 244.

Claim to land levied on under mortgage fi. fa., plaintiff must show title in
defendant at date of mortgage, or possession at that time, etc.: 88 Ga. 717;
67/398.

Not enough that defendant

in possession at

date of levy

:

88 Ga. 717

;

see

also 7 Ga. 495.

Evidence that he returned the property for taxation in year mortgage was
executed, and in preceding year, not sufficient: 88 Ga. 719; doubting 63 Ga.
509 see also 58 Ga. 446, 447.
Burden of proof being on plaintiff, if claimant does nothing to relieve burden, plaintiff is entitled to open and conclude: 76 Ga. 44.
Plaintiff established defendant's title sufficiently to put claimant on proof
here, and error to dismiss levy on motion 76 Ga. 49.
Where burden on claimant not overcome by evidence 76 Ga. 299.
Where title-deed was to trustees of a church, not naming them, levy of fi. fa.
against certain persons named as trustees of said church, fell for want of proof
that they were ever such in fact 78 Ga. 219.
In contest between husband's creditors and wife's claim, levy reciting that
husband in possession of personalty at date of levy, onus on wife: 82 Ga. 428.
Realty levied on, exhibition of deed sufficient: 82 Ga. 428.
Transaction between husband and wife attacked by creditors for fraud, onus
on wife, claiming property gotten from husband, to make fair showing aliter,
where she has separate estate 82 Ga. 430.
Possession of personal property by defendant, presumption against claimant
not overcome by admissions of defendant: 84 Ga. 234.
See general note hereafter.
No evidence showing title or possession in defendant, levy properly dismissed 86 Ga. 622.
Defendant presumed owner of his residence 89 Ga. 286.
Possession not shown in debtor by his declarations alone 91 Ga. 57.
;

:

:

:

;

:

:

:

:
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When, where, and how

6,

ARTICLE

2.

§§4625-4627

tried.

Property levied on under fi. fa. against former owner, record of
between claimant and subsequent owner not allowed 65 Ga. 762.

litigation

:

Whenever a claim of
§4625. (3740.) Claim not to be withdrawn.
property is made in terms of this Code, and returned to the proper §5643
court by the sheriff or other levyiDg officer, the claimant shall not
be permitted to withdraw or discontinue his said claim more than
once, without the consent of the plaintiff in execution, or some person duly authorized to represent such plaintiff; but such court shall
proceed to the trial of the claim of such property, and it shall be the

^^Ib
-

duty of the jury to assess damages accordingly.
Must be exercised before verdict
33/94

22/565.

;

Withdrawal

damages against them:

for

8 Ga. 184;

of claim does not prevent resort to injunction sub-

Dismissal of claim not such a withdrawal
Withdrawing of issue by executor and dismissing case without consent of claimant: 23 Ga. 211. When
equity will prevent withdrawing of claims 30 Ga. 79. When claimant withdrawing claim cannot except to decision of court prior to it: 33 Ga. 205. Withdrawal of a claim is a termination of that suit 55 Ga. 399. Too late for
claimant to withdraw his claim after return of verdict, but before publication 60 Ga. 366. Also too late to withdraw when judge, by agreement, had
announced his decision 60 Ga. 375. Not granted where the statutory right
had been exhausted 61 Ga. 470.
Claimant cannot withdraw second claim to same levy plaintiff entitled to
prosecute case to verdict 68 Ga. 831.
Forthcoming bond given by claimant, claim withdrawn and second claim
filed, bond good until end of litigation
84 Ga. 601.
Though assignor had claimed and withdrawn, not prevent his assignee from
withdrawing his claim subsequently made: 85 Ga. 651.

sequently by claimant

:

17 Ga. 249.

as to prevent second interposition: 19 Ga. 314.

:

:

:

:

:

;

:

:

§4626.

(3741.)

.

Dainaqes where claim

is

discontinued.

Whenever

a

.

claim may be dismissed for insufficiency, or is withdrawn, plaintiffs
in execution shall have full power to have a case made up and submitted to the jury, charging that said claim was filed for the purpose
of delay,

and upon proof

of the

same

Actsi87i-2,
p. 52.

— defendant and claimant hav-

ing the same power to resist the case as in claim cases where damages

—the

under instructions from the court, may give
is not withdrawn but submitted
for trial to the jury; said cases so submitted shall be tried at the
time of the disposal of the claim if the parties are ready, but continuances shall be granted as in other cases.

are claimed

damages

The law
essary

:

jury,

as in cases where the claim

of this section not retroactive

:

49 Ga. 559.

No formal pleading nec-

62 Ga. 170.

Continuance not granted because of absence of claimant, the only reason
given being that he intended to dismiss claim 80 Ga. 281.
Claimant is chargeable with notice that plaintiff may insist upon damages:
80 Ga. 281.
:

How

damages are to be assessed. Upon the trial of^^® 2
claims to property which may be pending in the superior court,
§4627.

(3742.)

^
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when damages shall be found by the jury, the said damages shall be
assessed upon the whole amount then due upon the execution, provided the value of the property in dispute exceeds the amount of said
execution, and upon the value of the property when the value of the
property

is less

than the execution levied.

Section referred to and construed
Ct

876,

§4628. (3742a.)

"p ioo

Claims and

:

49 Ga. 193

illegalities

;

60/366, 367.

against

fi.

fas.

from

court

Whenever an execution issued from a court of ordiof ordinary.
nary shall be levied upon personal property, and a claim to said
property or an affidavit of illegality be interposed, it shall be the
duty of the sheriff, or other levying officer, to return the same, together with the execution and all the other papers, to the next term of
the superior court of the county from which the fi. fa. was issued; but
if said levy shall have been made upon realty, then the fi.fa., with the
claim or illegality papers, shall by the levying officer be returned
to the next term of the superior court of the county where the land
lies, and the issue shall be tried as is now provided for the trial of
claim and illegality cases.
ct

^

|2!

887

§4629. Original

'

fi.

fa. in claim cases

may

be

withdrawn.

The plainto withdraw

tiff in execution, in all claim cases, shall have the right
the original^, fa. from the files of the court, by making application
therefor, in person or by attorney, to the clerk of the court if there
be a clerk, or to the court if there be no clerk; upon application

being made, such clerk or court shall make a true copy of such fi.
fa. with all the entries thereon, and shall certify the same to be true;
which certified copy shall be filed with the claim papers in lieu of
the original^, fa., and an entry of the filing made thereon.
See general note hereafter, catchword "Levy."

CHAPTER

7.

OF CLAIMS AT OTHER SALES.
Act 1809,
Cobb, 315.
$3458.

Claims at executor's sale. When an executor, administrator, guardian, or other trustee shall advertise that it is his
intention to apply for leave to sell any real estate as the property
84630. (3743.)
v
'
°

.

,

of his testator, intestate, ward, or cestui que trust, or having obtained

may be lawful for any person claiming such real
by himself, his agent, or attorney, to file in the court
ordinary an affidavit claiming said property, a copy whereof shall

such order,

it

estate, either

of

be served on such executor, administrator, guardian, or trustee, as
the case may be, previous to the day of sale.

:
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Claimant cannot attack order of ordinary collaterally 7 Ga. 559. Bond and
security need not be given 25 Ga. 72. Previous to day of sale is directory
only 29 Ga. 204. Section construed : 50 Ga. 169.
:

:

:

Affidavit having Acobb°3i5
notice having been given as required in the

Tried in county where land

§4631. (3744.)

lies.

been made and filed, and
preceding section, it shall be the duty of the ordinary to transmit
such claim affidavit to the next term of the superior court of the
county where the land lies, and the right of property shall be there
tried upon an issue made up in the same manner and under the
same regulations, restrictions, and penalties as are provided for the
trial of claims to property levied on by execution.
Claimant may assume burden by admitting administrator in possession, and
opens and concludes 66 Ga. 733.
Issue is, whether or not property subject to sale and if it appears that some
one holds adversely to administrator, verdict for claimant follows 68 Ga. 449.
Administrator cannot attack as fraudulent, etc., deed of intestate: 68 Ga.
453 citing 19 Ga. 290 22/432.
Land claimed, wild land in possession of neither party, burden on administrator 80 Ga. 656.
:

;

:

;

;

:

§4632. (3745.)
tor,

Claim

to

personalty, where tried.

When any

execu- Acobb°3i5

administrator, guardian, or other trustee shall advertise to

sell

any personal property as the property of his testator, intestate,
ward, or cestui que trust, and the same shall be claimed on oath, and
the claim affidavit shall have been filed and served, as required in
duty of the ordinary
to transmit such claim affidavit to the superior court next to be
held after such claim is filed in the county where such executor,
administrator, guardian or trustee resides.
When a claim has been $3458.
§4633. (3746.) Claim postpones sale.
the

first

section of this Chapter,

it

shall be the

interposed as provided in the preceding sections, the sale of the

property advertised and claimed shall be postponed until after the
termination of the claim case.
Section referred to and construed

:

59 Ga. 418.

General Note on Claims.
Affidavit

and bond

in

Notes from Code of 1882
claim case made in another State

must be duly

authenticated: 56 Ga. 612. Jurat to affidavit signed nunc pro tunc: 47 Ga. 92.
Agent or attorney may claim property for principal, etc. 66 Ga. 240.
Appeal, Act of 1874 as to, constitutional 54 Ga. 663.
Attachment, levy of, and claim, and claimant may move to dismiss attachment, etc. 47 Ga. 587. After judgment on, claimant cannot traverse grounds
of: 49 Ga. 263; 58/322.
Sale of land after levy of, void: 53 Ga. 114-119. Suit
against claimant and sureties for hire and use: 59 Ga. 600.
Bond for titles, defendant in fi.fa. going into possession under, after judgment, lien of judgment attaches, to what extent 55 Ga. 348. Taken by claimant to save his purchase, admissible, when 58 Ga. 443.
Burden of proof, by taking the conclusion, the claimant took the onus; 58
:

:

:

:

:

:

SECOND TITLE.— CHAPTER
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Of claims at other sales.

Possession by husband shown, casts, on wife claiming: 59 Ga. 69.
plaintiff to claimant, plaintiff must show either title
or possession in defendant since judgment: 61 Ga. 300.
Claimant may hire property claimed: 8 Ga. 354. Estopped, when 10 Ga.

Ga. 446-451.

To change the onus from

:

370; 14/113; 29/696; 12/212.

Claim laws are cumulative and permissive

9 Ga. 23 60/516.
the interposition of the claim 55 Ga. 399.
Damages for tort, levy for, and claim 59 Ga. 256.
Deed, consideration of, may be attacked: 56 Ga. 369. Of trust, fraudulent,
creditor attacking may proceed against trustee, etc. 61 Ga. 599 64/432.
Demurrer to claim admits execution and delivery of deed set out in claim
55 Ga. 68.
Equitable claim by wife, when levied on for purchase-money, because of
payment of part with her money, not allowed till all purchase-money paid
56 Ga. 22.
Equitable rights of parties may be reached in claim cases: 54 Ga. 691.
Equitable title originating in parol purchase of land, payment, etc., good
ground for claim 57 Ga. 473.
Equities may be set up in claim case, how: 48 Ga. 64; 51/421; 54/691;

Commencement

of claim case

:

;

is

:

:

:

;

:

55/349 56/22 57/71 58/307.
Estoppel, decision of claim case
;

;

;

ejectment: 21
is, of same question in
Ga. 143.
Evidence, notes and record of judgment against defendant in Ji. fa. not admissible in, against claimant: 19 Ga. 404. Judgment establishing copy deed
admissible, when: 20 Ga. 383. Insolvency of partnership may be shown by
Plaintiff in
claimant of property mortgaged by partnership: 21 Ga. 395.
mortgage fi: fa. may introduce the fi. fa. without petition and rules; the
claimant may introduce the balance of the record, etc. 55 Ga. 210. When
land had been deeded for use of a church, and plaintiff failed to show it subject: 56 Ga. 461. As to knowledge of claimant of his vendor's indebtedness
Sayings
for purchase-money of land conveyed, admissible, when: 61 Ga. 128.
and acts of defendant while in possession, and admissions of claimant against
himself, admissible 62 Ga. 163.
Except, can claimant, after a trial on the merits, to regularity of proceedings? 1 Ga. 559.
Exceptions, bill of, defendant in fi. fa. not necessary party 50 Ga. 123.
Execution failing to follow judgment, properly excluded on trial of claim
case: 52 Ga. 585. Against administrator individually, does not bind estate,
and claim sustained 57 Ga. 159.
Factors, delivery of goods to carrier for, gives factor such interest as will
support a claim: 30 Ga. 450. Claim by, under alleged sale by planter, held a
mortgage 60 Ga. 639. Lien of, priority of, over judgment, when foreclosed
60 Ga. 478.
Fixtures, question of, discussed in claim case: 25 Ga. 331.
Fraud, possession by defendant in fi. fa. after absolute sale, prima facie evidence of: 8 Ga. 49. Books of firm admissible as evidence to prove, etc.: 9
Ga. 9. When seller may rescind sale and claim goods on account of false
representations 45 Ga. 213 54/533.
Guardian, land subject to lien of judgment turned over toward in payment
of debt by, not discharged from the lien 30 Ga. 534. Sayings of, when admissible in suit against ward 54 Ga. 691.
Homestead, head of family may claim 41 Ga. 196. Wife claiming may contradict note purporting to be for purchase-money 57 Ga. 181. Wife has sufficient interest to claim in her own name, when 60 Ga. 501.
:

:

:

:

:

:

;

:

:

:

:

:

::
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Husband and

wife, notice of levy given to

erty, nonsuit refused

:

husband and wife claiming prop-

59 Ga. 69.

Injunction restraining claimant from withdrawing claim, granted, when
Refused, when the matters had been litigated in claim case: 54
Ga. 237.
Insolvent claimant, with good bond, entitled to all the rights of a solvent
30 Ga. 79.

one: 53 Ga. 56.
Issue, tendered by executor in claim case, may be withdrawn: 23 Ga. 211.
Parties concluded only by such as are submitted to court 29 Ga. 699. What
Rule requiring tender of, in five minutes by
is, in claim case: 43 Ga. 393.
plaintiff, does not prevent prior tender: 61 Ga. 136.
Judgment, plaintiff in fi. fa. need not produce: 6 Ga. 410. May be impeached for fraud, when: 7 Ga. 377.
Jurisdiction, claimant may file bill in county where claim is pending against
parties out of the county, etc. 23 Ga. 597.
Levy and claim, after, execution withdrawn at discretion of court: 19 Ga.
161: 54/587. Entry that previous levy was dismissed, accounts for levy in
claim case: 31 Ga. 684. Sheriff's official entry of, sufficient evidence, etc. 40
Ga. 302. Claimant estopped from denying levy when affidavit and bond so
state 54 Ga. 296. Dismissed when levy by wrong sheriff, when county line
divided land 58 Ga. 519.
Lien, vendor's, not asserted by claim: 8 Ga. 258. Of judgment creditor,
not defeated by discharge of debtor in bankruptcy, when: 39 Ga. 64. Defective, on foreclosure of, claimant may take advantage of defect in
45 Ga. 220.
Equitable, of vendor for purchase-money not germane to claim proceedings:
48 Ga. 620. Trustee has no right to create, on trust property for supplies furnished 56 Ga. 309.
Mortgage, claimant may attack, after foreclosure: 22 Ga. 348. Claimant
cannot take advantage of foreclosure within twelve months from granting letters of administration, etc. 30 Ga. 706. Can purchaser after, set up, as claimant, defenses mortgagor might have set up ? 45 Ga. 493. Effect of foreclosure
of, on claimant, discussed
54 Ga. 463.
Notice, purchaser of land pending a claim, is chargeable with, etc.: 32
Ga. 453.
Partners, name of one left out, etc., may be inserted instanter on motion:
66 Ga. 240.
Possession at time of levy, proper for discretion of jury: 30 Ga. 682. When
defendant is in, at levy, claimant cannot defeat plaintiff by showing title in
third person: 43 Ga. 393. Of tenant of defendant in fi. fa. is, of defendant,
etc.: 58 Ga. 509.
Claimant contending he had, at time of levy, and that in
issue, plaintiff entitled to opening and conclusion
64 Ga. 753.
Practice, when court rejects plaintiff's^, fa., error to allow jury to find for
claimant, etc. 37 Ga. 12.
Relatives, when transaction is between, in claim case, bona fides being undisputed, is of no vital importance: 20 Ga. 429.
Relief Act of 1870, who was a "claimant" under: 46 Ga. 295. Of 1868,
claim under, and property held subject: 55 Ga. 585.
:

:

:

:

:

:

:

:

:

:

:

Satisfaction, levy on real estate not prima facie of judgment: 6 Ga. 410.
Claimant seeking to show, of judgment, must prove payment to plaintiff, etc.
,

6 Ga. 515.

Sayings of defendant in fi. fa. admissible in evidence, when: 20 Ga. 210,
Of claimant, when admissible: 26 Ga. 283. See notes to

240; 28/170; 59/711.
section 4624.

:
;
:
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204.

Statute of limitations runs in favor of claimant in possession as bona fide
purchaser, till notice of levy by sheriff 54 Ga. 588. On question of four years
possession by claimant, an injunction restraining sale of land claimed, but not
the levy, irrelevant: 55 Ga. 559. Four years possession of bona fide purchaser,
what is, that discharges from lien of judgment: 56 Ga. 594.
:

Third party having mechanic's lien on property, irrelevant: 22 Ga. 563.
Claimant cannot set up outstanding title in 8 Ga. 556. Both parties claiming
title from same, not necessary to prove his: 19 Ga. 545.
:

Title legal, person having,

may

claim wherever equitable interest

may

lie

20 Ga. 148.

Verdict in claim case set aside when plaintiff had been dead four years,
For claimant for one-half of a lot of land, not set aside for
9 Ga. 325.
uncertainty 62 Ga. 237.
etc.

:

:

Withdrawal

of claim allowed claimant, etc.
22 Ga. 565. Of a first claim,
terminates the suit: 55 Ga. 399. Should be before jury leaves the box 60 Ga.
Too late after judge has decided the case by agreement of counsel 60
366.
Ga. 375.
Notes from decisions since Code of 1882 :
Deed, plaintiff made prim a facie case, though debtor's deed canceled and
deed made to wife before plaintiff's judgment: 91 Ga. 57.
Equitable rights may be set up in claim case new parties not allowed and
Claim amended by equitable plea,
specific performance decreed 67 Ga. 19.
amendment omitting material and necessary allegations, properly stricken
82 Ga. 96.
Evidence, if fi. fa. rejected from evidence, levy should be dismissed: 68 Ga.
826.
That defendant purchased cotton for another, claimant advancing the
money under agreement that title should be in claimant until money repaid
by principal, admissible evidence: 90 Ga. 653.
Execution, claimant may show to be void or inoperative as valid process:
73 Ga. 105. Claimant was not interested in regularity of assignment of fi.fa.:
73 Ga. 123. Legality of execution as between plaintiff and defendant is no concern of claimant: 82 Ga. 105 citing 78 Ga. 512. Claimant cannot quash fi.fa.,
his proper motion is to dismiss levy: 83 Ga. 270; see also 70 Ga. 569.
Homestead levied on under distress warrant, with affidavit that not exempt claim, not counter-affidavit under section 2850, proper mode of arresting
sale: 75 Ga. 678.
Issue in claim case is title to property levied on 92 Ga. 308. Claim to bottom of stream levied on, no issue as to whether claimant had easement of
water over the land 67 Ga. 648.
Judgment based upon insufficient attachment affidavit, claimant may move
to dismiss levy 75 Ga. 602.
Levy, order of court necessary to withdraw,/?, fa., and make new, although
New levy on other property, made without order of
first illegal: 65 Ga. 256.
court after claim in sheriff's hands, but not returned into court: 66 Ga. 727.
See section 4629.
Measure of plaintiff's recovery by amount to be collected out of property
levied on, instead of by defendant's interest, error: 82 Ga. 222.
Practice, property not found not subject, but levy dismissed, if plaintiff's
:

:

:

;

:

;

;

:

:

:

fi.fa. void: 67 Ga. 572.

Property sold and delivered before suit, not subject to judgment here: 77
Ga. 594.

:
;
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§4634

1.

of certiorari lies.

Trust property, fi. fa. levied on, and claimed, plaintiff cannot set up facts
which would have authorized judgment against trust estate: 67 Ga. 84.
Usury not set up by claimant against enforcement of obligation assumed by

him

for valuable consideration

:

75 Ga. 642.

Wife recognizing title of husband, by taking mortgage, estopped from claiming under conflicting title, against creditor: 86 Ga. 333.

CHAPTER

8.

OF THE WRIT OF CERTIORARI.

ARTICLE
WHAT CASE THE WRIT

IN

84634. (4049.)
v
'

When a

1.

OF CERTIORARI LIES.

The writ of certiorari $$4148,5846,
4321,4454,
errors committed by justices of the 4320(3),
711, 4215,
councils, or any inferior judicatory, 4307,5836.

certiorari will

lie.

.

will lie for the correction of

.

peace, corporation courts or

or

any person exercising

judicial powers, including the ordinary, ex-

cept in cases touching the probate of wills, granting letters testa-

mentary and

of administration.

Judge's duty to grant, in justice's court when proper case made 50 Ga. 130
To decision in cases of contempt: 2 Ga. 220. From order of court reinstating a marshal and restraining city council from proceeding with the
election 14 Ga. 162. To the action of the mayor and city council acting in
judicial capacity 16 Ga. 172 39/59 but see 61 Ga. 572. Parties to, are entitled
to be heard personally or by attorney: 17 Ga. 618. Lies to action of justice of
peace in a case of forcible entry and detainer: 20 Ga. 77; 23/227. In habeas
corpus cases 22 Ga. 93 34/583 24/379. For errors in regard to road matters
22 Ga. 369. Case where section 54 of the judiciary Act of 1799 did not apply
Where second certiorari could be sued out, the first not being dis23 Ga. 360.
missed on the merits 28 Ga. 219. Where it was not the remedy where executions were issued against the county treasurer and his securities 29 Ga. 155.
To superior court from ordinary granting letters of administration pendente
lite: 40 Ga. 389.
Judgment of a committing court could not be corrected by
certiorari: 40 Ga. 476.
To error of law of justice of peace taking jurisdiction
for over $100: 41 Ga. 624.
Section referred to: 41 Ga. 626-628. Judgment of
ordinary in reference to county matters: 43 Ga. 271. Superior court can by
this remedy correct errors of ordinary allowing a homestead 45 Ga. 483. Does
not lie to correct judgment of justice of peace in matters of fact where judgment over $50.00: 46 Ga. 41 51/194. Not at instance of the State or municipal
corporation in criminal case: 25 Ga. 311; 61/572; 7/422.
As to right of certiorari: 86 Ga. 582. Cited as controlling: 95 Ga. 557.
Expression of opinion by justice, as to value of writing submitted to jury,
reversible error: 65 Ga. 647, 648.
Town authorities not following the law in abating a nuisance, certiorari, not
prohibition, is the remedy 70 Ga. 191.
:

5/486.

:

:

;

:

;

;

;

:

:

:

:

;

:

Not lie to proceedings before justice of peace committing person to superior
court under peace warrant, although costs illegally exacted 75 Ga. 726.
:

;
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obtained,

Consent of defendant before superior court to correct errors certiorated
from, not authorize dismissal of certiorari and judgment against plaintiff for
costs 68 Ga. 180.
Certiorari lies from justice court in all cases where no issue of fact, either
before or after jury trial; but not after appeal taken and failed, for grounds
existing before: 69 Ga. 841.
Appeal, proper remedy where issues of fact involved: 69 Ga. 842.
Judgment of justice court for $50.00, questions of fact involved, appeal to
jury, not certiorari, proper remedy: 86 Ga. 202; see also 80 Ga. 730; 85/515;
:

88/12; 95/799; 84/264.

See notes to section 4637, 4140, etc.
Where case involved more than $50.00, and rested solely on question of law,
certiorari proper mode of review if facts involved, appeal the remedy 46 Ga.
41 69/745 see also 78 Ga. 707 94/425 53/570 72/184 79/680 86/582 63/331
:

;

;

;

;

70/723; 69/842.
Objection that jurors'

not

made

;

;

names not on

;

;

;

jury-list, too late in certiorari,

where

at justice-court trial: 76 Ga. 15.

Certiorari does not lie from ministerial act of ordinary in opening election
return and declaring result 86 Ga. 804.
Certiorari does not lie from decision of board of commissioners here: 65 Ga.
:

743.

Proceedings under section 333

et seq.,

not reviewable by certiorari: 93 Ga.

631.

Certiorari lies

from

city to superior court

69 Ga. 731

:

;

79/572.

City-court Act is unconstitutional, providing for correcting errors by bill of
exceptions to superior court, being already provided for by the existing general certiorari law 79 Ga. 570 see also 79 Ga. 487 81/351, 659.
:

;

;

ARTICLE
HOW
Act 1799,
Oobb, 523.
$$4454, 4829.

84635. (4050.)

2.

OBTAINED, AND PROCEEDINGS THEREON.

From

the court of

ordinary

.

When

either party in

an y cause in any court of ordinary shall take exceptions to any proceeding or decision in any cause, affecting the real merits of such
cause, the party making the same shall offer such exceptions in

by himself or his attorney, and if the
by the court, such party may petition the
judge of the superior court for a writ of certiorari, in which petition
he shall plainly, fully, and distinctly set forth the errors complained
of; and if such judge shall deem the objections to be sufficient, he
writing, which shall be signed

same

shall be overruled

shall forthwith issue a writ of certiorari, directed to the ordinary,

requiring

him

to certify

and send up

time specified in said writ,

all

the proceedings in said cause.

Where judge of superior court could not
when he was out of the State: 12 Ga.

court,

to the superior court, at the

grant, as to decision of inferior
612.
Final decision by superior

court did not apply to decisions in inferior court: 17 Ga. 426. As to inferior
court generally: 2 Ga. 225; 23/360; 25/311, 269; 27/65; 22/93. Habeas corpus:
24 Ga. 379. Road case: 22 Ga. 369. As to ordinary's action in regard to county
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ARTICLE

2.

§§4636, 4637

thereon.

matters: 43 Ga. 271. Related to cases from inferior court or court of ordinary: 34 Ga. 91. When may correct ordinary's action in granting letters of
administration pendente lite: 40 Ga. 389.
Section referred to and construed:
38 Ga. 181-183.
Certiorari to decision of ordinary, as to

vate way,

falls

under section 4637: 67 Ga.

removal of obstructions from

pri-

282.

"Exceptions" to decision of court of ordinary as to matters within its regmust be in writing aliter, as to habeas corpus proceedings and

ular jurisdiction

the like

;

74 Ga. 826 see also 34 Ga. 91.
Petition in certiorari not certified in bill of exceptions, error in refusing
sanction not considered 84 Ga. 622.
:

;

:

Certiorari does not lie

from ministerial act

return and declaring result

§4636. (4051.)

:

of ordinary in

opening election

86 Ga. 804.

When judge may

grant out of his circuit. No judge ^'^Hk
any writ of certiorari out of $ 4316

of the superior court shall grant or issue

his judicial circuit, unless there shall be a

-

vacancy in any of the

other circuits, or the judge thereof be indisposed, or be absent there-

from, so that the business of granting certioraries cannot be speedily
done.*

Not necessary for sanction of certiorari by judge
upon what grounds authority assumed 76 Ga. 103.

of another circuit to state

:

From justices and other inferior judicatories. When A(job D5 529.
either party, in any cause in a justice's court, corporation court, $4635council, or any inferior judicatory, or before any person exercising
§4637. (4052.)

judicial powers, shall be dissatisfied with the decision or

judgment

may apply for and obtain a writ of cerby petition to the superior court, in which petition he shall
plainly and distinctly set forth the errors complained of. And on

in such cause, such party
tiorari

such petition being filed in the office of the clerk of the superior
court, with the sanction of the judge of the circuit, or the judge of
some other circuit, as provided for in section 4636, indorsed thereon,
together with the bond or affidavit, as hereinafter provided, it shall
be the duty of such clerk to issue a writ of certiorari, directed to the
justice of the peace of the district where the decision complained of
was made, or other tribunal or person whose decision or judgment is
the subject-matter of complaint, requiring such justice of the peace,
or other tribunal or person, to certify and send up all the proceedings in said cause to the superior court, as directed in said writ of
certiorari.

To case where justice of the peace sat as a court in a forcible entry and detainer case 20 Ga. 77 23/227. When not dismissed where order taken for
:

;

magistrate to answer 23 Ga. 8.
To obtain certiorari from justice court formerly, points stated in petition need not be verified 30 Ga. 35 but see 43 Ga.
271.
Applied to habeas corpus cases tried by the inferior court 34 Ga. 583-591.
Judgment by county court in a possessory warrant case 35 Ga. 265 36/271.
Of county court in a criminal case 55 Ga. 223. Not to order of magistrate
sitting as court of inquiry 40 Ga. 476. To the action of the president and
75
:

:

;

:

:

:

:

;

:
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thereon.

commissioners of a town as to a nuisance 50 Ga. 130. In passing on a certiorari
from justice court, superior court should render final decision where no
question of fact involved: 55 Ga. 315,316.
When certiorari was not filed,
although sanctioned by the judge, yet could not, when lost, be established as
Sanctioned and filed, clerk's failure to issue writ to
office paper: 58 Ga. 469.
next superior court remedied by order at next term that clerk issue the writ
58 Ga. 166. Board of commissioners of roads and revenues of a county such
inferior judicatory as contemplated by this section 62 Ga. 421-423. Certificate of justice as to bond and security being given and costs paid not made
until three months after judgment rendered, certiorari should have been dismissed: 64 Ga. 600, 601.
:

:

Amendment, ground
649.

amendable here: 77 Ga.

of petition for certiorari not

Petition for certiorari not amendable

:

81 Ga. 478.

Appeal, suit in justice court for less than $50.00, involving questions of
fact, certiorari will not lie until after appeal to jury: 80 Ga. 730;
85/515 see also 86 Ga. 202 88/12 95/799 84/264. Where case involved more
than $50.00 and rested solely on questions of law, certiorari proper mode of
review if facts involved, appeal the remedy 69 Ga. 745. See notes to section

law and
;

;

;

;

:

;

4634 and others.

by the jury on appeal in the
on debt exceeding $50.00, no

Certiorari lies to correct errors of law, or error

Judgment

justice court: 70 Ga. 723.

of justice

issue of fact involved, reviewed by certiorari: 86 Ga. 582. Certiorari in case involving less than $50.00 dismissed, alleging as one ground of error that verdict
was against evidence, etc. 70 Ga. 723. Lies from justice court in all cases,
where no issue of fact, either before or after jury trial: 69 Ga. 841. But not
after appeal taken and failed, for grounds existing before: 69 Ga. 841. Appeal proper remedy where issues of fact involved 69 Ga. 842.
Facts disputed, appeal lies; facts conceded, certiorari lies direct from judgment 72
Ga. 184. Certiorari directly from the judgment, alleging errors of fact, dismissed to review facts, appeal is necessary 72 Ga. 206. Certiorari to decision
of ordinary, as to removal of obstructions from private way, falls under this
section, not section 4635. Two persons with no privity of interest cannot unite
in certiorari from judgments of road commissioners 72 Ga. 204.
Remedy to
correct error of magistrate in passing on sufficiency of attachment or garnishment bond, is certiorari, not appeal: 73 Ga. 542. Verdict failing to allow
credit for part payment on distress warrant, certiorari proper, and error to tax
costs against petitioner 72 Ga. 705. Certiorari not lie to proceedings, although
costs illegally exacted prohibition is remedy 75 Ga. 726. Where account
divided and two suits brought thereon, both suits cannot be carried to superior
court on one certiorari: 76 Ga. 631. Where in 1882 administrator was sued on
open account of intestate, less than $50.00, made in 1875, plea of statute of
limitations made question purely of law 79 Ga. 680.
Full recital of what
transpired, insufficient; specific express allegation of error, necessary: 81
Ga. 478. Whether nonsuit proper is purely a question of law: 88 Ga. 284.
One prevailing in justice court cannot correct its errors by certiorari, though
the other appeals 91 Ga. 174. Verdict of justice-court jury, unsupported by
evidence, superior court should sustain certiorari: 91 Ga. 178. Verdict of
justice-court jury not reversed on certiorari here because contrary to evidence 91 Ga. 183. Where statute gives right of certiorari to either party, each
may have the writ in the same cause 92 Ga. 159. Does not lie from decision
of county judge until final determination of case 93 Ga. 760.
Evidence conflicting, wide discretion allowed as to setting aside justice:

:

:

:

;

:

:

:

;

:

:

:

:

:

Court verdict on certiomri, just as on

first

grant of

new

trial; 73

Ga- 739.

.

.

SECOND TITLE.— CHAPTER
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8,

ARTICLE

§§4638,4639

2.

How obtained, and proceedings thereon.
granting new trial, discretionary where evidence conPetition of plaintiff for certiorari showed no forcible
entry and detainer, and sanction properly refused 76 Ga. 25. Judgment sustaining certiorari for first time, because verdict contrary to evidence, not

Granting

certiorari, like

74 Ga. 391.

flicting:

:

interfered with where evidence conflicting 76 Ga. 683. Evidence conflicting
but sufficient to uphold finding, overruling of certiorari not reversed 78 Ga.
Where complained that judgment was contrary to evidence, substance of
354.
94 Ga. 552.
all evidence introduced should appear
Jurors, objection that names not on list furnished by commissioners, too late
in certiorari where not made at justice-court trial
76 Ga. 15.
Municipal court, error to refuse certiorari from decision of committee of
municipal council setting as court, denying mayor pro tern, right to vote 80
:

:

:

:

:

Ga. 503.

made.
No writ of certiorari shall be ^'j ^857
granted or issued, except to the court of ordinary, unless the party
applying for the same, his agent or attorney, shall make and file
with his petition the following affidavit, to wit:
§4638. (4053.) Affidavit

5

A. B., do solemnly swear that the petition for certiorari

the case for the purpose of delay only, and

filed in

'

County.

Georgia,
I,

to be

I verily

is

not

believe

I have good cause for certiorari; and that the facts stated in the foregoing petition, so far as they come within my own knowledge, are

true,

and

so far as derived

from the knowledge

them to be true.
Sworn to and subscribed before me,
Too

of others, I believe

day of

this

,

18

—

answer supporting the petition to dismiss for insufficient
20 Ga. 77. Formerly the points in the petition for certiorari from
The provisions of this section
justice court need not be verified
30 Ga. 35.
were not superseded by the Constitution of 1868 43 Ga. 269. Distinction belate after

affidavit

:

:

:

tween the oath when
section 4641 of the

Where

certiorari applied for

Code

under

55 Ga. 316.
treasurer of corporation party to suit,

this section

and that under

:

made

affidavit that

"I verily

C/"V*~ C*fO- I & 'v
Betore any writ of Aq^\^ 7
§4639. (4054.) Bond and security to be given.
zi^f
certiorari shall issue, except as hereinafter provided, the party ap- -

believe," etc. held good
,

:

67 Ga. 38.

"X^f &TJ^S

plying for the same, his agent or attorney, shall give bond and good
security, conditioned to pay the adverse party in the cause the
eventual condemnation-money, together with all future costs, and

from the

whose decision or
judgment is the subject-matter of complaint, that all costs which
may have accrued on the trial below have been paid; which bond and
certificate shall be filed with the petition for certiorari, and the security on said bond shall be liable as securities on appeal.
shall also produce a certificate

officer

Certificate of magistrate as to payment of costs, etc., in cases of forcible
entry and detainer: 20 Ga. 77. Was not superseded by the Constitution of
1868 43 Ga. 269. Costs must be paid, not merely deposited, and when not recovered back from justice by rule in superior court: 61 Ga. 597, 598. Section
referred to and construed 64 Ga. 600.
:

:

.«?

;

SECOND TITLE.— CHAPTER

§4640-4642

How obtained, and proceedings

8,

ARTICLE

1188

2.

thereon.

Bond attested by notary and given to justice, sufficient need not be executed and attested before justice 70 Ga. 523.
Immaterial who attests bond, but it must be accepted and approved by justice who tried case all which must appear in record 74 Ga. 369.
Bond signed by attorney in fact should be accompanied by power of attorney 72 Ga. 210.
Bond not appearing to be approved by any one, certiorari dismissed: 74 Ga.
;

:

:

;

:

402.

Bond

for "all future costs," sufficient in forcible entry case

:

75 Ga. 847.

Certiorari not dismissed because justice's certificate silent as to bond, proper

bond being incorporated in record 67 Ga. 274.
No bond filed, no writ can issue case dismissed, though attorney had leave
of absence no other disposition possible 87 Ga. 18.
Certificate must be that all costs are paid an itemized bill receipted, in:

;

;

:

;

72 Ga. 201.
"All the costs have been paid," sufficient: 94 Ga. 660.
"The cost arising from the trial of the .... case," sufficient: 76 Ga. 355.
"The court costs in said case," not sufficient: 70 Ga. 716.

sufficient

:

Certiorari from judgment on illegality, sufficient to pay costs of
without paying costs of original case 76 Ga. 355.

illegality

:

§4640. (4055.) Security

may

be

made

The party author-

to justify.

bond and security may compel the security tendered
upon oath, and such justification shall exonerate the party
taking the same from any liability.

ized to take said

to justify

Surety
Ga. 525/

may be

required to justify, though bond attested by a notary: 70

If the party applying for
§4641. (4056.) Affidavit in lieu of bond.
the writ of certiorari will make and file with his petition an affidavit,

in writing, that he

n

is

advised,

and

believes that he has good cause

and that owing
unable to pay the costs ar»d give security as re-

for certiorating the proceedings to the superior court,

to his poverty he

is

quired in the preceding section, such affidavit shall, in every respect,
answer instead of the certificate and bond above mentioned.

When

attorney could not

make this

affidavit

state not only that he "believes," but that
for certiorari

Pauper
554

;

55 Ga. 315.

:

affidavit

Section referred to

here by

member

:

"he
:

48 Ga. 351.

The

affidavit

must

advised" he has good cause
64 Ga. 600.
is

of firm certioraring

,

insufficient: 92 Ga.

see also 30 Ga. 964.

Affidavit

must be by party

himself, not by his agent:

83 Ga. 636; 48/351

25/262; 80/120.

But
cient

A
Cobb?r,28

ActsMM),
$3771.

;

by guardian ad litem,
would do 94 Ga. 209.

in petition

either

affidavit of real party, the

ward,

suffi-

:

§4642. (4057.) Must be applied for in thirty days. All writs of certiorari shall be applied for within thirty days after the final determination of the case in which the error is alleged to have been com-

mitted, and not after; and shall be

made

returnable to the next
superior court after the issuing of the same, unless said superior
court shall

sit

within twenty days after the issuing of said writ, in

SECOND TITLE.— CHAPTER

1189

ARTICLE

8,

How obtained, and proceedings

2.

§§4643, 4644

thereon.

which case said writ shall be made returnable to the next succeeding
court.

Where it was not applied for within the proper time 28 Ga. 41. Should not
have been dismissed where not issued in time by no default of applicant for
Where the court should not have heard and determined
certiorari: 18 Ga. 519.
a certiorari six months before the term of court to which by law it was properly returnable 24 Ga. 418. Should be returned to next term of court unless
it is within twenty days from issuing of the writ, otherwise certiorari dismissed
57 Ga. 150. It is not brought until filed in clerk's office in three months and
certificate of costs and bond not required before judge sanctions, but must be
before the three months expire 64 Ga. 599.
Must be filed within three months after decision complained of: 65 Ga. 304.
See 97 Ga. 258.
Certiorari from decision of judge of city court of Savannah not dismissed
here (under section 4965, Code of 1882) because not presented, etc., within
twenty-four hours 67 Ga. 274.
Verdict in justice court October 12th, 1880, petition filed January 12th,
:

:

:

;

:

:

1881, too late: 70 Ga. 388.

On appeal to jury in justice court, time runs from the verdict, not from
the judgment thereon 70 Ga. 388.
Where certiorari dismissed on hearing because bond improperly executed,
second application within six months proper 80 Ga. 495.
Certiorari dismissed because notice of sanction not given in time, not renewable in six months 74 Ga. 837.
See notes to section 3786.
:

:

:

Returnable to

Time when

first

term

of court after

twenty days,

etc.

:

petition sanctioned, immaterial on question

sanction too late

:

93 Ga. 795.

whether notice of

93 Ga. 795.

§4643. (4058.) Must be served fifteen days:
When the foregoing Wiiprovisions have been complied with, and the writ of certiorari shall

have been issued, the clerk of the superior court shall place the same
on the docket; which writ, together with the petition, shall be delivered to the party to whom it is directed by the party applying for
the certiorari, his agent or attorney, or the sheriff, deputy-sheriff, or
any constable, at least fifteen days previous to the court to which
the return is to be made.
Section referred to as to the service to be made: 51 Ga. 271.
Where sanctioned and filed, but clerk failed to issue writ, order at next term that clerk
issue it, and that it be served, proper: 58 Ga. 166.
Where not issued by clerk
through no default of applicant for certiorari: 18 Ga. 518.

^™:

The plaintiff A
Ten days notice to the adverse party.
)3
in certiorari shall cause written notice to be given to the opposite A^*^5
^9
party in interest, his agent or attorney, of the sanction of the writ
of certiorari, and also the time and place of hearing, at least ten days
before the sitting of the court to which the same shall be returnable,
and in default of such notice (unless prevented by unavoidable cause)
the certiorari shall be dismissed.
§4644.

(4059.)

Under Act of 1799 the notice did not avail, and the judge being out of the
when he granted the certiorari: 12 Ga. 612, 613. Notice under Act of

State

fc

SECOND TITLE.— CHAPTER

§4645

8,

How obtained, and proceedings

ARTICLE

1190

2.

thereon.

1799 as applied to inferior court, proper (meaning county court of five justices):
16 Ga. 172. Notice alone sufficient 25 Ga. 268, 269.
Failure to give notice or
:

show prevention by unavoidable cause,

to

certiorari

dismissed: 34 Ga.

120.

When

substantial compliance with notice as to sanction of writ and time and
place of hearing, sufficient: 36 Ga. 393. When notice sufficient under section
4637 36 Ga. 525. Notice under this section applies to certioraries from justice
:

was of force under Constitution of 1868: 44 Ga. 167 46/616. Where
did not appear that written notice given as here required, certiorari properly dismissed : 44 Ga. 16. What agreement was a substantial waiver of written notice 44 Ga. 189. Record need not show the written notice of waiver
of it in writing: 46 Ga. 616.
Section cited: 51 Ga. 271. The written notice
should set forth the fact of the sanction, as well as application for and issuing
of the writ: 44 Ga. 16, 167 46/616 65/303.
Notice that certiorari granted, equivalent to notice that sanctioned: 67 Ga.
courts, and

;

it

:

;

;

515.

"I have applied for and had issued the writ of certiorari returned to the
next term" not a good notice: 72 Ga. 208.
This notice not given, writ dismissed notice may be waived, but must be
in writing: 72 Ga. 210.
Admission in open court of service of notice by State's counsel, sufficient:
77 Ga. 599.
Continuance allowed to perfect service on magistrate, time for giving notice
to opposite party not extended thereby 84 Ga. 50.
The handing of the certiorari papers to opposing counsel, more than ten days
before court, is not equivalent to written notice required 86 Ga. 659.
Service of notice on counsel whose employment terminated with justice
court, good: 89 Ga. 800.
Letter written by plaintiff in certiorari to defendant, stating that certiorari
granted, not sufficient: 93 Ga. 217.
Time when petition sanctioned, immaterial on question whether notice of
sanction too late 93 Ga. 795.
Section cited and rule stated 93 Ga. 795.
Acknowledgment of service of petition and certiorari and waiver of notice of
time and place of hearing, sufficient here: 95 Ga. 31.
Writ returnable to May term but not dated, dismissed at December term
because notice of sanction, etc., not given in time 95 Ga. 549.
Notice of sanction not given in time and certiorari dismissed, not renewable
in six months 74 Ga. 837.
;

:

:

:

:

:

:

A

5<

cobb
$4829.

§4045.

529

tiorari,

(4060.)

The writ of cera supersedeas of the judgment

Shall operate as a supersedeas.

when granted,

shall operate as

until the final hearing in the superior court.

Not to move the case backwards, but to stop it where
Sanction of petition
served on magistrate 20 Ga. 77.
for certiorari operates as a supersedeas of judgment of the inferior tribunal: 55
Ga. 570.
Intention to apply for certiorari is no supersedeas : 79 Ga. 611.
Constable could deliver to defendant in fi. fa. property to which illegality
verdict entitled him, though verdict reversed on certiorari: 79 Ga. 611.
Administrator's sale not enjoined although certiorari pending from ordinary's order authorizing sale, certiorari improperly pleaded: 92 Ga. 528.
In sanctioning, judge cannot order child redelivered to mother, which had
been given to father under ordinary's decision 95 Ga. 559.
Effect of: 14 Ga. 162.

it

was when

certiorari

:

:

SECOND TITLE.— CHAP.

1191

8,

ART.

SEC.

3,

§§4646, 4647

1.

Of the answer, hearing, judgment, and costs; of the answer.

ARTICLE

3.

OF THE ANSWER, HEARING, JUDGMENT, AND C08T8.

SECTION

1.

OF THE ANSWER.
§4646. (4061.) Answer filed on first day of term. The answer to the
writ of certiorari shall be filed on the first day of the term to which

returnable, unless further time be given,

it is

and

shall reply specif-

ically to the allegations in the petition.

who presided on the trial should answer, and all mateshould be answered, or assumed to be true 15 Ga. 26. Answer
supporting petition, cannot dismiss for insufficient affidavit 20 Ga. 77. Justices
having answered, may add mandate nunc pro tunc: 23 Ga. 227. Must be affidavit of incompleteness, to allow of magistrates amending their return: 26 Ga.
413.
Where answer of magistrates to first certiorari adopted to second 28 Ga.
Exceptions to answer of justice should be taken before case called, in or219.
der for hearing: 40 Ga. 36. Where justice annexed memorandum of evidence
taken by plaintiff's counsel to his answer excepted to, should be ordered to
make proper answer: 41 Ga. 327. Magistrate only heard through his return,
after certiorari granted: 55 Ga. 380.
Where no answer to certiorari: 65 Ga. 714.
Untraversed certiorari answer, setting out evidence, is part of record, and
goes to Supreme Court without further authentication 67 Ga. 391.
Answer alone can embody and identify evidence 77 Ga. 50.
Answer amended in open court, on motion, by adding fact, without objection
amendment not stricken 75 Ga. 710.
Supplementary answer made two or three years after trial, stating that magistrate could not remember distinctly, no error in not sustaining certiorari
here superior court is governed by answer, not petition. Further perfecting
of answer denied 78 Ga. 297.
All the magistrates

rial allegations

:

:

:

:

:

:

;

;

:

Answer unexcepted to and untraversed, not showing ground on which testimony was objected to, alleged error not considered by superior court 79 Ga.
:

700.

Original papers not to be sent up in answer to certiorari: 89 Ga. 800.
Magistrate not called on here to show by answer that court legally in session

on day of

trial

§4647.

:

91 Ga. 234.

(4062.)

Exceptions

to

answer.

Exceptions to the answer

the defects, and notice thereof
shall be
given to the opposite party before the case is called in its order for a
hearing; and if such exceptions be sustained, the answer shall be
filed in writing, specifying

perfected as directed by the court.

Where nothing
26 Ga. 414.

to sustain

All exceptions

motion for the magistrate to answer more fully:

must be taken before case

called in its order for
hearing: 40 Ga. 38. When exceptions not too late, and when exceptions the
remedy to return of magistrate to certiorari, accepting statements of counsel
in petition, and certifying them as fair representations: 64 Ga. 576.
Must

SECOND TITLE.—CHAP.

§§4648-4651

8,

ART.

3,

SEC.

1192

2.

Of the hearing.

specify in writing, and give notice to opponent of exceptions to answer
full enough reply to allegations in petition
65 Ga. 260.

;

not

:

Exceptions based on matters not mentioned in, nor essential
may be disregarded 89 Ga. 800.
Need not be verified by affidavit, nor disposed of at term when

tion of petition,

to,

adjudica-

:

filed

:

72 Ga.

189.

Want

of notice cannot

of notice prescribed

;

it

be urged

in

Supreme Court

may be waived:

for first time.

No form

72 Ga. 189.

Traverse to recorder's answer to certiorari having been admitted to be true,

was error to allow answer amended without notice, and then to proceed with
trial
it was also error to refuse continuance on ground of surprise
79 Ga.
it

:

;

510.

§4648. (4063.) Must not be written by party interested.

The answer

by either of the parties, or their atany other person interested in the cause; and if made
after the party making the same has retired from office, it shall be
verified by affidavit.
shall not be written or dictated

torneys, or

Ex-recorder, now assistant city attorney, whose decision on an ordinance
has been certioraried, can perfect answer by adding copy of ordinance, if he has
not acted as counsel in the certiorari: 87 Ga. 62.

SECTION

2.

OF THE HEARING.
Stands for trial at first term. Certiorari causes shall
stand for trial at the return term, and the judge shall take up the
docket and dispose of the same in its order, unless continued for good

$4323.

§4649.

(4064.)

cause.
Will not hear and determine a certiorari six months before term to which
returnable 24 Ga. 418. Section referred to and construed 44 Ga. 196. Where
could not write off from the claim sufficient to give court jurisdiction in superior court 58 Ga. 77.
:

:

:

§4650. (4065.) Errors must be

set forth.

be insisted upon, on the hearing, which

is

No ground

of error shall

not distinctly set forth in

the petition.
Stated 14 Ga. 36. All allegations of the petition for certiorari should be
answered, or will be assumed to be true 15 Ga. 26.
Not ground of error unless distinctly set out in petition 88 Ga. 176.
:

:

:

Act^ww,
1,p 67
'

$4323

§4651. (4066.) Answer
'

may

be traversed at first term.

The

plaintiff

first term and before the hearanswer or return, which traverse shall
be in writing, specifying the portion of the answer or return intended
to be controverted, and verified by affidavit, and the issue formed
upon such traverse shall be tried by a special jury at the same term
unless good cause be shown for a continuance, and their verdict

or defendant in certiorari

may, at the

ing, traverse the truth of the

:;

SECOND TITLE.— CHAP.

1193

8,

ART.

3,

SEC.

§4652

3.

Of the judgment and costs.

upon which the court

shall be final as to the facts,

shall

pronounce

the law.
before case called in its order for hearing 40 Ga. 36. Where
the court should have directed justice to file his answer according to law 41
Ga. 328. Section referred to and construed 50 Ga. 133. Traverse of, when
from county court 44 Ga. 196. Traverse should be filed before hearing, and
at the first term: 59 Ga. 881. What admitted in petition needs nothing in
magistrate's return to confirm it 60 Ga. 142.

Must be

filed

:

:

:

:

:

Cited

:

72 Ga. 189.

Immaterial traverse ordered stricken

72 Ga. 707.
Disposal of traverse prerequisite to hearing on merits
:

SECTION

78 Ga. 773.

:

3.

OF THE JUDGMENT AND COSTS.
§4652. (4067.) Certiorari

maybe

dismissed or returned.

Upon

the^**]*5 ^

hearing of a writ of certiorari the superior court may order the same
to be dismissed, or return the same to the court from which it came,
with instructions; and in all cases when the error complained of is
an error in law which must finally govern the case, and the court
shall be satisfied there is no question of fact involved which makes
it

necessary to send the case back for a

bunal below,

it

new hearing before the

tri-

duty of the said judge to make a final
without sending it back to the tribunal below.

shall be the

decision in said case,

When

should not be dismissed where applicant for certiorari not in fault
Final decision by superior court did not apply to those from decisions of inferior court 17 Ga. 426. Where insufficiency of affidavit no ground
to dismiss after answer supporting petition for certiorari: 20 Ga. 77. Where
should not dismiss where order for magistrate to answer over: 23 Ga. 8. Dismissed for not giving proper notice 34 Ga. 120. Where should not be dismissed, but justice required to answer as law requires: 41 Ga. 327.
Case properly remanded here, with instructions to hear upon merits: 65
Ga. 753.
Case turning on railroad's liability for damages to personalty should be remanded 66 Ga. 242.
Habeas corpus case should be remanded for new trial where judge disagrees
with ordinary on facts 68 Ga. 650.
Where superior court orders new trial on ground that verdict of justicecourt jury contrary to evidence, etc., Supreme Court not interfere 69 Ga. 769.
Should remand for new trial where case turns on facts 68 Ga. 514 or question of fact involved 80 Ga. 760. Sending back to court below not reversed
where issue was one of fact 72 Ga. 209.
If no issues of fact, final judgment, otherwise case returned for new trial:
56 Ga. 525 54/264 58/143 62/346 64/578 55/315 60/100 63/331, 743 65/600
18 Ga. 518.

:

:

:

:

:

:

;

:

:

;

;

;

;

;

;

;

;

69/842; 77/159.

No
No

contested facts, final judgment proper: 74 Ga. 820; 85/290; 86/582.
issue of fact, court properly directed judgment: 77 Ga. 464.

SECOND TITLE.— CHAP.

§§4658, 4654

8,

ART.

SEC.

8,

1194

8.

Of the judgment and costs.

Where

when no dispute

case involves both law and facts,

disposition or remanding, discretionary

;

as to facts, final

facts conflicting, certiorari sustained,

rehearing follows 78 Ga. 705.
Superior court can order interest written off without remanding case, when
it is a question of law: 71 Ga. 515.
In possessory-warrant case judge may make final disposition of case, though
evidence conflicting: 80 Ga. 583.
Dismissal proper, where judgment of the justice was right by the testimony
of either side 71 Ga. 862.
Whether nonsuit proper, question of law 88 Ga. 284.
New hearing required, some evidence being illegal, it not appearing and
there being no presumption that same was not objected to 89 Ga. 799.
Where question of negligence of railroad company in killing cow involved,
and certiorari sustained, case must go back for rehearing: 76 Ga. 13.
Final judgment against plaintiff rendered on certiorari, in suit against married woman on note signed by husband as "trustee" 76 Ga. 840.
Only error alleged being refusal to strike good plea of want of legal inspection of fertilizers, final judgment for plaintiff, error: 81 Ga. 160.
Where court did not abuse its discretion in ordering new trial 77 Ga. 50.
Case turning on mixed question of law and fact, court should instruct on
law aliter, if facts only 77 Ga. 50.
Better practice to return case, with instructions, but no reversal for omission of latter: 77 Ga. 159.
New trial granted without instructions, de novo investigation: 77 Ga. 469.
Court satisfied justice-court verdict contrary to evidence, there being issues
of fact, should remand case with directions: 92 Ga. 542.
:

:

:

:

:

:

:

;

Certiorari from verdict of justice-court jury, case remanded, new
be had by another jury 92 Ga. 318.

trial

must

:

Proper dismissal not reversed though based on erroneous reason

Rule "First grant
applies

:

of

new

trial

:

75 Ga. 576.

not reversed unless abuse of discretion"

77 Ga. 469.

Supreme Court
trary to law

:

judgment of superior court in refusing
appears that verdict in justice court con-

will not reverse

certiorari, unless it affirmatively

80 Ga. 105.

Evidence conflicting, court
with 84 Ga. 665.

overruled, not interfered

satisfied, certiorari

:

Acts

i86i,

§4653. (4068.) Certiorari when justice dies.

In

all cases

now pend-

which may be hereafter pending, in the superior courts of this
certiorari from any justice's court, and the justice or
upon
Q§* -M
justices before whom the case was tried may have died before
ing, or

/?

State,

answering the writ of certiorari served, then
the presiding judge forthwith to order a new

it

shall be the

trial to

duty of

be had upon the

case in the court below.
Act

?
(

57 '

^

§4654. (4069.)

Damage may

be

awarded.

whom any writ of certiorari may be
posite party, may order that damages,
fore

cent., be recovered

and

it

shall be

be-

not more than twenty per

by the defendant against the

his security, in case

tiorari

The presiding judge

heard, on motion of the op-

made

plaintiff in certiorari

to appear that the said cer-

was frivolous, and applied for without good cause, or for the

;

1195

SECOND TITLE.— CHAP.

8,

ART.

3,

SEC.

§§4655, 4656

3.

Of the judgment and costs.

purpose of delay only, and judgment

may

be entered up and execu-

tion issued accordingly.

§4655. (4070.) If the certiorari is sustained, judgment for 'plaintiff.
If on the hearing the certiorari shall be sustained, and a final de-

made by the superior court, the plaintiff may
judgment
for
amount by him recovered in the court bethe
up
low, and the costs paid to obtain the certiorari, and also the costs in
cision thereon shall be

sign

said superior court; but if the certiorari shall be returned to the court

below for a new hearing, the plaintiff shall sign up judgment for the
costs in said superior court only, leaving the costs paid to obtain the
certiorari to

abide the final trial below.

§4656. (4071.) If the certiorari is dismissed, judgment for the defendant.
If the certiorari shall be dismissed, and a final decision made

by the superior court, the defendant in certiorari may
judgment
in said superior court against the plaintiff and his
up
security for the sum recovered by him, together with the costs in
said superior court; and if said case be sent back to the court below,
and there be a judgment in said case in favor of said defendant in
the court below, the security on the certiorari bond shall then be included as in case of security on appeal.
in the cause

sign

General Note.

—When

writ of error dismissed where no final decision on
When writ of error did not lie to order
of judge allowing certiorari, and special order of judge granting certiorari did
not enlarge its powers 14 Ga. 162. Superior court confined to record as sent
up, and cannot award rehearing on evidence since the trial: 15 Ga. 25. Parties entitled to be heard personally or by attorney in superior court
17 Ga.
616.
Second certiorari, where first not dismissed on merits 54 Ga. 458 32/435
48/362-364; 28/219; 60/629-631. Not in criminal case at State's instance: 61
Ga. 572; 7/422; 25/311. To correct error by inferior judicatories: 27 Ga. 65;
24/379. As to amendment of magistrate's return 26 Ga. 413. Not absolutely
necessary that clerk should enter "filed" on the petition for certiorari: 28 Ga.
219.
Ex parte affidavit subsequent to granting of certiorari, inadmissible on its
hearing: 36 Ga. 393. Where sufficient error set forth in certiorari to authorize
judge to sanction it: 41 Ga. 626. What sufficient assignment of error in taking
up a certiorari to a higher court 44 Ga. 17. Judge only acts as to certiorari on
what appears on the face of the petition and papers: 55 Ga. 380. Appeal, and
not certiorari, where claim is for over $50.00: 46 Ga. 41 50/601, 602. Certiorari
from county court in criminal case where it should appear that the petition,
duly sanctioned, was filed in the clerk's office ten days from the trial: 64 Ga.
Where
751.
Certiorari of a case of trover from justice court: 65 Ga. 698.
entitled on a law question to certiorari, although the debt involved exceeded
$50.00: 62 Ga. 313. Where in forcible entry and detainer case court decided
the verdict of the jury was sustained by the evidence and dismissed the certiorari: 58 Ga. 456.
From the city court of Savannah, should be rule to show
cause why certiorari should not be dismissed 56 Ga. 506. Where second certiorari can be applied for 48 Ga. 362 60/628.
application for certiorari: 11 Ga. 378.
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:
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notice,

CHAPTER

ARTICLE

9,

and

to

1.

1196

whom given.

9.

CONDEMNATION OF PRIVATE PROPERTY.

%

s^T~r faf+T:

<T£

ARTICLE
NOTICE, AND TO

Act

1894
95

1.

WHOM

GIVEN.

All corporations or persons au§4657. Taking private property.
or
damage private property for public purposes
thorized to take

'

shall proceed as herein set forth.
Actsi894,
2
$
lo56°57°9

'

If said corporations or
§4658. Payment or tender of compensation.
P ersons cannot by contract procure the land, easement, right of way,

waterway, franchise, or other interest or property useful, needful,
and necessary for public purposes, and authorized by law to be taken
or damaged, then it shall be lawful for said corporation or person to
take or damage said property, upon paying or tendering to the owner
thereof just and adequate compensation for the land, franchise, or
other interest or property so to be taken or used.

5798.

1894,

^^g

Aet 1894
'

f6

1894 '

^^s

§4659.

When parties cannot

notice shall be served
Act 1894

'

g6

agree as to compensation.

If the parties

cannot agree upon the compensation to be paid, the same shall be
assessed and determined in the following manner:
The corporation or person seeking to con§4660. Notice to owner.
demn property for public purposes shall serve a notice upon the
owner of the property and upon the owner of any remainder, reversion, mortgage, lease, security-deed, or other interest therein.
If the owner, or any of the
§4661. Notice if owner under disability.
owners, shall be a minor or under any disability whatsoever, such

upon

his or their personal representatives.

If there be no personal
§4662. If there be no personal representative.
representative, such notice shall be served personally upon the minor

and upon the ordinary of the county where the property is located,
who shall appoint a guardian adlitem to represent the minor in said
litigation.

A

1894 *
p 96
6'
8
4855 3286
t

A et
p

1894
'

y (,
8 3179
'
'

3172

such ordinary, by reason
°f interest or other cause, is disqualified, such notice shall be served
upon the clerk of the superior court of the county, who shall appoint
a guardian ad litem to represent the minor.
§4663. Guardian ad litem for minor.

If

sought to be
condemned is trust property, or property in which remainders have
been created, such notice shall be served upon the trustee, and also
upon such persons as have an interest under the conveyance and who
§4664. Notice where trust property.

are of age.

If the property

SECOND TITLE.— CHAPTER

1197

Condemnation

9,

of private property; notice,

ARTICLE

and

to

whom

1.

§§4665-4669

given.

of
84665.
Service of notice on non-residents.
If the owner, or any
°
J
r
the owners, or persons in any way interested in the property, reside

Actsi894,
p. 96.

out of the State, notice shall be served upon the person in possession,

and a like notice shall be enclosed in an envelope, properly stamped
and directed, and be by the said corporation or person delivered to
the ordinary of the county, who shall mail the same to said owner
or owners, at their address if known, and if the address be not known,
the ordinary shall act for such non-resident owners in the
herein provided for unrepresented minors.
his action therein shall be entered

An entry

manner

of the facts

and

on the minutes by the ordinary.

Where owner unknown, or -possibility of unborn remainder-men.
If the owner or owners of such property, or of any interest therein,
§4666.

are

unknown, or there

an

interest, notice shall be served

is

'

p.fe.

unborn remainder-men having
upon the person in actual posupon the ordinary, who shall

possibility of

and also
unknown owner as provided for in case of minors: Prohowever, that whenever the unknown owner may appear, he

session of the property,

act for said
vided,

may ask for and have another assessment under the terms of this
Chapter, and he shall receive the amount then assessed; and in the
event the second assessment

is less

than the

first,

the ordinary shall

return the overplus to the corporation or person originally con-

demning.

How

Unless service is acknowledged or
waived, a copy of such notice shall be served by a sheriff or deputy,
personally or by leaving a copy at the residence of the owner, or
§4667.

service effected.

Act

1894 >

|6

mailed in case of non-residents, at least fifteen days before the day
fixed for assessing the damages.
84668.

Where

notice cannot be served

.

In cases where service can.

Acts

1894,
p- 97.

not be effected by leaving notice at place of residence or by personal service, the notice shall be posted at the court-house door fifteen days and be published once in the official paper one week before
the day fixed for assessing the damages.
84669. Direction and contents of notice.

All notices shall be directed

owner or owners, and shall describe the property or franchise
and the amount of interest therein sought to be condemned; fix the
time when the hearing will be had on the premises; give the name
of the assessor selected by said corporation, and request the owner,
trustee, or representative, as the case may be, to select an assessor.
to the

Acts

1894,

P-97.

§§ 4670-4675

SECOND TITLE.—CHAPTER
Appointment

of assessors.

9,

ARTICLES

1198

2, 3.

Hearing before assessors.

ARTICLE

2.

APPOINTMENT OF ASSESSORS.
Acts

§4670.

1894,

When

If the corpora-

assessor to be appointed by ordinary.

tion seeking such condemnation and assessment shall notify the ordinary that the owner or persons interested have failed to select
an assessor, or that the owners fail to agree upon an assessor, or
that the owner is unknown, or that the owner or any one of the
owners is a minor or otherwise under disability and without legal
representative, the ordinary of the county where the property is

condemned is used, shall
owners, and if such ordinary

situated, or the franchise sought to be
select

shall
Acts

p

-

make

county

the selection, after like notice by such corporation.

84671. Third assessor.

1894,

97

an assessor for such persons or

disqualified, then the clerk of the superior court of the

is

The two

assessors thus selected shall select

-

•

a third assessor; but

if

upon a third
the county, upon appli-

in five days they do not agree

assessor, the judge of the superior court of

cation of either party, of which the other shall have notice, shall

make
Acts

the selection in term time or vacation.

84672.
a

1894,
P- 97.

Oath of
J

assessors.

The three

assessors thus selected shall

be sworn by some officer authorized to administer an oath "to do
equal and exact justice between the parties according to law."

ARTICLE

3.

HEARING BEFORE ASSESSORS.
Acts

1894,

§4673.

When hearing cannot

be at time fixed.

If

by reason

in appointing assessors, or other cause, the hearing

of delay

cannot be had at
fix the time

the time fixed in the original notice, the assessors shall
for the hearing

and notify both

parties in writing of the time

and

place of the hearing.
Act

1894,

§4674. Evidence

|7

hear

all

to be

heard by assessors.

The

said assessors shall

evidence offered by either party as to the value of the prop-

damages done the owners of the
same, and the benefits to the owner accruing from the use of the
property by the corporation or persons. Parties may be represented
in person or by attorney before the assessors.
erty to be taken or used, or as to

A Ct

894
'

p

97!

§4675. Assessment of value and damages. The assessors, or a majority of them, shall assess the value of the property taken or used,

or

damage done, and

shall also assess the consequential

damages

to

the property not taken, and deduct from such consequential dam-

SECOND TITLE.— CHAPTER

1199

Appeal, final judgment,

9,

ARTICLE

§§4676-4679

4.

etc.

ages the consequential benefits to be derived by the owner from the
operation of its franchise by the corporation, or by the carrying on
of the business of the corporation or person taking or

damaging the

property: Provided, the consequential benefits assessed shall in no
case exceed the consequential damage assessed: Provided further, that

nothing in this section shall be so construed as to deprive the owner
of the actual value of his property so taken or used.
Said assessors ^fg1894
§4676. Finding of assessors, how and where entered.
Upon $||^ 632,
shall enter their finding on the notice substantially as follows
the application of A. B. to condemn the following property of CD.:
notice was duly served by the sheriff (or his deputy) on C. D.

'

'

:

'

,

(owner, trustee, representative, or ordinary, as .the case may be),
The applicant
by (mailing, posting, etc., as the case may be).

appointed E. F. as assessor. The (owner, ordinary, representative,
as the case may be) appointed G-. H. as assessor, and they two (or
judge of the superior court) appointed I. J. as assessor; who, after
being duly sworn and hearing the evidence, find and award that
for taking the property sought to be condemned, to wit:
,

sum

The
consequential damages to the property of C. D. not taken amount to
$
and the consequential benefits to $
and the said A. B.
shall pay said CD. the difference between such damage and such
the said A. B. shall pay to C. D., as owner, the

,

of $

.

;

benefit."

is

894
§4677. Filing and record of award. Within ten days after the award ^j^
made, it shall be filed and recorded in the office of the clerk of the

superior court of the county where the property
chise sought to be

condemned

is

is

'

situated or fran-

exercised.

ARTICLE

4.

APPEAL, FINAL JUDGMENT, ETC.
In case either party, or the representative of A^^81894
either party, is dissatisfied, he or they have the right, within ten
days from the time the award is filed, to enter in writing an appeal from the award to the superior court of the county where the
award is filed; and at the term succeeding the filing of the appeal,
it shall be the duty of the judge to cause an issue to be made and
tried by a jury as to the value of the property taken or the amount
of damage done, with the same right to move for a new trial and file
a bill of exceptions as in other cases at common law.
§4678. Appeal.

§4679. Appeal not

to

delay, when.

The entering

of said appeal

and

the proceedings thereon shall not hinder or delay in any way the
corporation's or person's work or the progress thereof, if the appli-

A

'

1894,

p ^g
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Appeal, final judgment,

9,

ARTICLE

1200

4.

etc.

cant to condemn shall pay or tender to the owner the amount of
the award, and, in case of the refusal of the owner to accept the

Acts

1894,

p. 98.

Acts

1894,
p. 99.

Acts

1894,
p. 99.

same, deposit the amount awarded with the clerk of the superior
court for the benefit of the owner.
§4680. Tender or acceptance not prevent appeal. The tender, payment, or acceptance of the amount shall not prevent either party
from prosecuting the appeal. If the amount so awarded by the assessors is less than that found by the final judgment, the company
shall be bound to pay the sum so finally adjudged in order to retain
the property; and if it be less than that awarded by the assessors,
the owner shall be bound to refund any excess paid to or received by
him, and a judgment for such excess shall be rendered against him,
to be collected by levy as in other cases.
If no appeal be entered within
§4681. When execution shall issue.
ten days after the award is filed, or if the corporation shall fail to
pay the amount of the award or final judgment, the clerk shall issue
execution upon such award or judgment, which may be levied upon
any property of the corporation or person condemning.
§4682. Notice and award to be entered on minutes. In all cases the
clerk shall enter the notice and award thereon upon the minutes of
the court, and the corporation or person condemning shall pay the
costs for the condemnation proceedings to each assessor, not exceeding two dollars per day, and other cost as now provided by law in
civil cases in

Acts

1894,

p. 99.

the superior court.

§4683. What interest to vest in party seeking condemnation. Upon
the payment by the corporation or person seeking to condemn of the
amount of the award and final judgment on appeal, such corporation or person shall become vested with such interest in the property taken as

may

be necessary to enable the corporation or person
taking to exercise their franchise or conduct their business; and
whenever the corporation or person shall cease using the property

taken for the purpose of conducting their business, said property
shall revert to the person from whom taken, his heirs or assigns.
Acts

1894,
p. 99.

§4684. Payment to minor. If the person to whom the money belongs shall be a minor or under any disability, and without a legal
representative entitled to receive the same, the
to the ordinary of the county,

and

who

money

shall be paid

shall at once cause the

same

to be

end the ordinary of the county of his residence
shall appoint guardian or other proper representatives to receive
said money and manage the property in which it may be invested.
invested;

Acts

1894,
.99.
8
729,

5798 2«
679
*

i/WVU'

^o

•
'

I
)•

to this

The method of condem§4685. To what condemnations applicable.
na tion of property and assessment of damages hereinbefore provided
shall apply to condemnation by cities, counties, railroads, telegraph, canal, mining, and water-works companies, drainage by coun-

SECOND TITLE.— CHAPTER

1201

Appeal, final judgment,

9,

ARTICLE

§4686

4.

etc.

tramroads, lighthouses, and beacon construction, and to all persons or corporations having the privilege of exercising the right of
eminent domain; -butr nothing herein shall be construed to alter or
ties,

//'

repeal the law for opening public or private roads or ways.

Said assessors shall
§4686. Subpoenas and attendance of witnesses.
have the same power to issue subpoenas and compel the attendance of
witnesses as

is

894

'

vested in the superior court.

—

9.
(The Act from which this Chapter was codilaws upon the subjects embraced therein, the decisions elucidating the old law are annotated here as throwing some light upon
the new law.)
Railroad right of way.
When summary way of assessing damages for right of way does not deprive
landholder of common-law remedy to recover damages 1 Ga. 524-530. Right
not complete till compensation 19 Ga. 427. Appeal from award as to right of
way in four days from decision 9 Ga. 405 18/607-609 30/43. Other law as to
right of way: 14 Ga. 327. Injunction by railroad against encroachment on
their right of way 27 Ga. 499. The actual damages from invasion of property
by railroad for right of way, the measm*e of: 45 Ga. 180. When right of way
granted over land, not revocable: 45 Ga. 531. As to use of street by railroad
43 Ga. 200. As to costs in proceeding for right of way 47 Ga. 345. Where
owner cannot be compelled to take pay for right of way in stock, burden of
proof on the railroad company 48 Ga. 44. As to injunction against railroad
using water near right of way: 42 Ga. 509. When owner n6t debarred from
resorting to trespass for right of way 48 Ga. 423. Injunction sustained against
city appropriating right of way of railroad for a street 53 Ga. 120. As to when
the benefits derived by the owner can be set off against the value of land taken
and against other damage 30 Ga. 43 51/470 53/123. As to evidence of value
of land taken and as to consequential damages 53 Ga. 178. Adverse possession by railroad of right of way 54 Ga. 293-296. Where no necessity to resort
to injunction, adequate remedy by levy and sale or ejectment: 54 Ga. 579;
but see 65 Ga. 614. Interest only given as part of damages for right of way
from time damage occurred 51 Ga. 471.
Legislature may prescribe mode of ascertaining what is just and adequate
compensation: 83 Ga. 257.
Assessment covers all damages, foreseen or not, resulting from proper construction of road 69 Ga. 396.
Amount of assessors' award paid or tendered, work may proceed. Phrase
"from the time said condemnation proceedings are begun" (in section 1689(1),
Code of 1882) conflicts with Constitution, in so far as it authorizes work done
before payment or tender: 83 Ga. 263.
Compensation continuously and properly tendered is compensation "paid":
83 Ga. 259 citing 69 Ga. 320.
Land along railroad-track, in possession of party over fifteen years under
color of title, could not constitute right of way 76 Ga. 749.
Injunction proper remedy against purchaser of road sold by court pending
assessment of damages 65 Ga. 614.
Agreement of plaintiff's attorney not to enjoin railroad did not give right
of entry without ascertaining value. 76 Ga. 90.
Constitutional inhibition against taking private property for public purposes
without compensating, etc., not warrant injunction where company bona fide
claims right of way 77 Ga. 323.

General Note on Chapter

fied

^g^

having superseded

all

:

:

:

;

;

:

:

:

:

:

:

:

;

;

:

:

:

:

;

:

:

:
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§4687

10,

ARTICLE

Dower; defined, how assigned, how barred,

1.

1202

etc.

Witness on appeal may be asked as to value, without restriction to cash
market value 71 Ga. 240.
Appeal vacates award and where husband consented to certain valuation,
but wife and minor child appealed, his act did not bind them 71 Ga. 240.
:

;

:

Steam-railroad company cannot lay tracks along city street without express
sanction of State legislature 80 Ga. 793.
By legislative grant to Georgia Southern and Florida Railroad Company of
rights and privileges of Central Railroad, authority was not conferred to lay
tracks on streets of Macon 80 Ga. 794.
As to railroad company's right to build additional tracks along right of
way, on street dedicated to public: 91 Ga. 573.
Alley between road and lot condemned, may be estimated in damages. In
such case, value of easement and one-half that of ground should be counted
71 Ga. 240.
Railroad authorized, with condition precedent, to use street, cannot until
condition complied with: 84 Ga. 376.
Railroad purchasing right of way and taking away protecting fence, liable
to tenant of grantor for damages by cattle 84 Ga. 256.
:

:

:

:

Though

way, liable for damage to crops,
caused by subsequent removal of stock-g%>: 85 Ga. 444.
railroad paid

damages

for right of

Liability of railroad company for construction of roadway whereby adjoining landowners injured; views from all standpoints and rules laid down: 69
Ga. 396.

is

in

County road, measure of damages for exercise of right of eminent domain,
depreciation in market value of property 85 Ga. 420. See notes to sections
:

margin of

this Chapter.

CHAPTER

10.

DOWER.

ARTICLE
DEFINED,
$3108.

HOW

ASSIGNED,

1.

HOW BARRED,

ETC.

§4687. (1763.) Dower. Dower is the right of a wife to an estate
for life in one-third of the lands, according to valuation, including
the dwelling-house (which is not to be valued unless in a town or

which the husband was seized and possessed at the time of
his death, or to which the husband obtained title in right of his

city), of

wife.
is dower and in what land, what three things necessary to, marriage,
and death of the husband: 10 Ga. 321. In all land her husband died
seized and possessed of, and is supei-ior to judgments: 37 Ga. 493. No dower
in land for which husband had only a title-bond with part of the purchasemoney paid 15 Ga. 100. Vendor's widow entitled to no dower in land he had
given out a title-bond to: 28 Ga. 107; but see 44 Ga. 319; 40/32. Has dower
in all lands of her husband not sold by him or by some judicial officer under

What

seizin,

:

.

1203
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.

10,

ARTICLE

Dower; defined, how assigned, how barred,

§4688

1.

etc.

Acts of 1826 and 1842: 28 Ga. 478. Dower was superior to the vendor's lien for
part of the purchase-money unenforced in the husband's lifetime 38 Ga. 1
Dower is not affected by a mortgage given by the husband contemporaneously
with the deed to him to secure the purchase-money of land 44 Ga. 319. As to
assignment of, in what buildings 38 Ga. 235-239. Dower is not divested where
there has been no seizure or levy and sale under a judgment against the hus:

:

:

band 10 Ga. 435 37/493. Tenant in dower liable for waste 12 Ga. 235. Mortgage for the purchase-money, postponed to dower and year's support: 61 Ga.
218.
Wife not dowable of trust estates 15 Ga. 102. Where widow's election
held made by the sale of her deceased husband's land: 62 Ga. 257. Widow
may recall her election of taking money in lieu of dower: 42 Ga. 521. Not
properly barred of dower by any action of hers 42 Ga. 205.
As against a
mortgage of her husband's, she is entitled to dower: 24 Ga. 46. When wife
not entitled to relief as to dower, either at law or in equity, under the allegations
made 61 Ga. 33. Widow cannot have homestead in addition to dower and
year's support 44 Ga. 308. In all land the husband died seized and possessed
of: 55 Ga. 613.
Dower postpones lien of judgments, where such judgments
not enforced until after the husband's death 37 Ga. 490. Dower having been
taken in land, a judgment on the note given for the purchase-money of that
land could be enjoined by the maker 44 Ga. 452. Homestead taken subject
to dower 40 Ga. 555 46/630. Cannot take dower and homestead also 41 Ga.
Widow can take dower and as guardian for the children, homestead:
620.
46 Ga. 630. When partition by the widow need not precede her taking dower
in the land
58 Ga. 249. The widow of a non-resident has dower in land her
husband died seized of, here 60 Ga. 525. There will be no dower where the
husband had only bond for title, and the purchase-money was not paid for it:
59 Ga. 875. Widow has not dower in land her husband had a parol contract
for the purchase of, and for which the purchase-money had not been paid 64
Ga. 320. Wife has the right to the possession of the mansion until dower has
been assigned her: 58 Ga. 247; 3/207. Superior to various mortgages: 61 Ga.
:

:

;

:

,

:

:

:

:

:

:

:

;

;

:

:

:

321, 314.

Widow

entitled to, out of land held by
75 Ga. 417.

out partition

husband jointly with another with-

:

Right to year's support and dower, not hindered by injunction 77 Ga. 271
in property set apart as homestead to widow and minor
:

Dower not taken
children

:

77 Ga.

3.

Husband must be seized in his own right; here he was not: 81 Ga. 517.
Incidental to dower is right to profits between death of husband and assignment of dower: 82 Ga. 249.
Right to dower and income it yields accrues at husband's death unaffected
;

by section 3465 74 Ga. 278.
Upon death of husband the right of dower immediately vests
:

in

widow

:

93

Ga. 690.

Husband may defeat dower by conveying away lands, and if bona fide, dower
barred though purchase-money unpaid 89 Ga. 632 distinguishing 40 Ga. 32.
Not necessary in Georgia for married Woman to join in husband's deed to
lands not derived from or through her: 92 Ga. 263.
:

Heirs have no right of possession of
scription does not begin to run against

;

dower land until widow's death prethem until such death: 93 Ga. 683.
;

dower assigned inland partly paid for. Dower may be Act|21884
8
assigned in lands held under deed, bond for titles, or other instru^fSf
ment in writing having like effect, where a portion of the purchase§4688.

How

"

^

5,

3'

:
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Dower; defined, how assigned, how barred,

money has been

1204

1.

etc.

paid, but the estate in dower shall be liable for the

unpaid purchase-money where the vendee held under bond for titles
or other instrument having the same effect, or under deed where contemporaneously with the execution of the deed the vendee encumbered the land with a mortgage for the purchase-money.
Dower claimed against husband's mortgage to remove incumbrances,
though wife had waived dower: 75 Ga. 699.
AC

P689. (1764.) How

c obb!°i6i.

A

1-

Cobb!i63.

By

provisions

Dower may be barred—
and accepted by the

barred.

made

al-

prior to the marriage

wife in lieu of dower.

Where dower was released by written contract 37 Ga. 296.
An antenuptial agreement by husband, in consideration of
:

marriage, that

pay wife $4,000 after death, not testamentary, but an obliga86 Ga. 636.

his estate should

tory contract
2 ' 2480

'

*249o

^'

"^

:

a P rov i s i° n

m ade by deed

or will,

and accepted by the wife

after the husband's death, expressly in lieu of dower, or where the

intention of the husband

is

plain and manifest that

shall be in lieu

it

of dower.

There is no waiver of, by accepting a gift of personalty 60 Ga. 531. Injunction refused, as not alleging sufficient facts barring the widow from dower
48 Ga. 29. Provisions of a will must be expressly in lieu of dower, and the
widow must understanding^ elect to abide by it 7 Ga. 20. Accepted in lieu
of dower by contract with the husband 35 Ga. 218. When the widow must
elect'as to whether she will take the legacy or dower: 40 Ga. 562. The wife's
relinquishment of dower must be voluntary 21 Ga. 161-172.
Where widow cannot get information of estate's condition, could sue in
equity for legacy, to be in lieu of dower if recovered, otherwise reserving
dower: 67 Ga. 61, 62.
Provision by will in lieu of dower, which puts widow to election, not defeat
dower where she does not act in acceptance of provision 67 Ga. 508.
No objection to dower that husband by will left certain property in lieu of
dower, there being no allegation that widow ever accepted any legacy under
the will: 79 Ga. 71.
Acceptance of annuity, under will here, barred dower: 67 Ga. 748.
Not barred by wife's acceptance, during husband's life, of deed to lands in
:

:

:

:

:

dower 69 Ga. 74.
Not barred by election

lieu of

last will,
^3465,3472.

:

he

in fact

to take provision

dying intestate

:

made for her

in

husband's supposed

93 Ga. 686.

3 By the election of the widow, within twelve months from the
grant of letters testamentary or of administration on the husband's
estate, to take a child's part of the real estate in lieu of dower.

Where not prevented from

taking dower, although she failed to obtain a
the widow is debarred from electing a child's
part: 53 Ga. 669-674. Widow's executor cannot recover child's part where she
died before electing: 9 Ga. 189. The widow is not compelled to elect between
a child's part and dower until administration has been taken out: 50 Ga. 194.

homestead: 50 Ga.

If

597.

When

she dies before barring herself, she takes no interest in husband's lands
93 Ga. 686 see also 9/189 45/514.

transmissible to her heirs or devisees

:

;

;
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Dower; defined, how assigned, how barred,
4.

1.

§§4690, 4691

etc.

a failure to apply for the dower for seven years from the AqI^% q

By

death of the husband.

^.Isf^'
7 Ga. 20.

imperative that she shall apply for
31 Ga. 193, 194.
Where the widow
in seven years after her husband's death
was barred, and it was presumed she elected to take a child's part: 54 Ga. 568.
Presumed to have elected to take a child's part 58 Ga. 319.

Act

of 1839 prospective

:

It

is

:

:

5.

title

^^

the wife's deed with her husband to lands to which the A

By

came through

71

her.

On the Act of 1826, the word "conveyance" does not include mortgages: 24
Ga. 46. Where there was not the proper number of witnesses to the wife's relinquishment of dower: 47 Ga. 650, 651-655. But only to that land to which
the title comes through her 28 Ga. 478-480. Should be in writing and signed
54 Ga. 529. Does not apply to her deed to her separate estate 55 Ga. 41.
:

:

:

Not necessary in Georgia for married woman to join in husband's deed to
lands not derived from or through her 92 Ga. 263.
:

6.

By

the adultery of the wife unpardoned by the husband.

—

General Note on this Section. Dower prevails against an execution not
enforced in the husband's lifetime 37 Ga. 493.
Barred by decree for permanent alimony under section 1752 of the Code of 1873 43 Ga. 295. Where the
widow was not barred 48 Ga. 28. By a contract for a consideration the wife
can bar herself of dower 35 Ga. 219.
Barred in lands conveyed by widow individually and as executrix: 66 Ga.
:

:

:

:

621.

Facts here constitute an election by widow to take under will

:

66 Ga. 621.

If the
§4690. (1765.) Election in cases of bequest in lieu of dower.
husband by will gives to his wife an interest in his lands, her elec-

tion of dower bars her of that devise, but does not deprive her of

any

interest in the personalty bequeathed to her in the will, unless it is

expressed to be in lieu of dower.

No

bar unless she was cognizant of her rights 7 Ga. 20. Case for such elec24 Ga. 185. Where she has elected to take dower 33 Ga. 385-387. Where
the wife elected to take legacy in lieu of "dower 38 Ga. 320 40/562.
How
widow may signify her election of child's part by written declaration in the
court of ordinary 21 Ga. 161. As to whether she has waived dower cannot be
tried in a rule against the sheriff: 3 Ga. 208.
tion

:

:

:

:

;

:

§4691. (1766.) Election in ignorance

.

An

election

by the widow to

take a child's part of the realty, in ignorance of the condition of the
estate, or of

any

right to dower:
fide

fact material to her interest, shall not bar her

Provided, the rights of third persons acting bona

upon her election

shall not be disturbed or prejudiced.

Where widow died without
will not

do

:

7

Ga.

20.

How

Not permitted here to

electing: 9 Ga. 189.

her election

set

is

to be

Her

shown

:

election in ignorance
21 Ga. 161.

up such ignorance, she being the executrix

:

66

Ga. 621.

Where widow cannot get information of estate's condition, could sue in
equity for legacy, to be in lieu of dower if recovered; otherwise, reserving
dower: 67 Ga. 61, 62,

$$ 3334 3469
>

-

:

§§4692-4695
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Widow's

Cobb

2
^>>8

^0^281

etc.

rescission of contract releasing dower, without full knowledge,

effect discussed

A

1206

1.

:

78 Ga. 588.

§4692. (1767.) Dower in several

Where the husband dies
land lying in the same county,

tracts.

se i ze d of several distinct tracts of

dower in one body, and may
select the tract or tracts out of which the dower shall be laid.
If a
tract or body of land is divided by county lines, the entire dower

may

the widow

elect to take her entire

may
$3465.

be laid off in either county; if several tracts lie in different
counties, the dower must be applied for and laid out in each county.
§4693. (1768.) Dwelling-house. The widow is entitled to the pos-

from the death of her husband, and
and also of the furniture therein, until her
apart by the appraisers as provided by this

session of the dwelling-house

before dower

is

portion thereof

assigned,
is

set

Code.

May

retain the mansion until the assignment of dower: 3 Ga. 207. Excepdower 38 Ga. 235-239. Where she

tions as to the dwelling in the laying off of

:

occupies the house for twelve months, independent of the year's support and
without rent: 58 Ga. 248. Injunction not necessary to protect her rights: 64
Ga. 311.
By analogy to this section, widow was entitled to possession of dwellinghouse and appurtenant outhouses: 83 Ga. 173.
Temporary administrator could not complain of third person's entry with
her consent 83 Ga. 173.
:

A
Cobb!i63.

No lien created by the husband in
though assented to by the wife, shall in any manner
interfere with her right to dower.
§4694. (1769.) Lien no bar.

his lifetime,

Widow of the vendor who has given obligee bond for title, and no purchase-money has been paid, entitled to dower: 40 Ga. 32; but see 28 Ga. 107.
Dower prevails as against a mortgage for the purchase-money 61 Ga. 221.
Right to dower when not affected by mortgage 24 Ga. 46. Cannot have, in
addition to dower and a year's support, a homestead 44 Ga. 308. Section
cited and construed 44 Ga. 319. Prevails as against a vendor's equitable lien
38 Ga. 1. Superior to other liens: 55 Ga. 613. Prevails as against a judgment
lien not enforced in the husband's lifetime: 37 Ga. 491.
Widow of the vendor
holding only under title-bond, not entitled to dower: 15 Ga. 100. Where
widow had her dower as against mortgages 61 Ga. 314.
Dower takes precedence of mortgage by husband 72 Ga. 20.
Wife's written waiver of dower on husband's mortgage to remove incumbrances, did not prevent her taking dower 75 Ga. 699.
:

:

:

:

:

:

:

A
4
cibb 2ao

§4695. (1770.) Dower in proceeds of sale.
executor or administrator of the estate, the

With the assent of the
widow may elect a life-

estate in one-third part of the proceeds of the sales of the land, or

any distinct tract or tracts of land in lieu of the dower in such
land.
In which event, such third part of the proceeds of the sale
shall be invested by the executor or administrator under the direction of the ordinary where his returns are made, and the annual income thereof paid to the widow during her life.
Cited: 49 Ga. 277.
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§§4696,4697

Dower, how assigned.

A
§4696. (1771.) Absolute estate in specified sum. With the assent of glil%
the executor or administrator of the estate, and the approval of the ^o^^bi.

.

ordinary, the widow

may

elect, in lieu of

her dower, an

amount

in^||^ 5(3)

'

and determined
by the commissioners appointed to assign dower, and whose report
shall be subject to the same objections as are admeasurements of
dower in land. Both before the ordinary and on the return of the
report of the commissioners, any person interested in the question
The amount so
shall be allowed to become a party and be heard.

money

to belong absolutely to her, to be estimated

awarded shall be paid

in preference to all other claims out of the

proceeds of the sale of the land.
Section cited, and litigation where money was elected to be taken by the
widow 60 Ga. 525. Ordinary's approval must be obtained before appointment of commissioners to assign dower 36 Ga. 620. Amount of sale conclusive evidence of value of land, dower to be estimated out of the proceeds of
Where the widow recalled her election: 42 Ga. 521.
the sale: 39 Ga. 226.
:

:

Section cited, and where there was a mortgage for the purchase-money: 61
Ga. 221. Waiver of, and election: 62 Ga. 257. Waiver of rent for dower 62
Ga. 107-116.
Where widow might have order of sale and order for purchaser to comply
with bid set aside 80 Ga. 813.
Sum fixed by decree in lieu of dower, bears interest or not, when: 82
Ga. 247.
Widow's interest in rents and profits and realty itself, how affected by election hereunder 82 Ga. 247.
:

:

:

ARTICLE

2.

DOWER, HOW ASSIGNED.
§4697. (4041.) Appointment of commissioners. The superior courts Act 1839,
of this State, at term time, or the judges thereof at chambers, shall Aets 1862-3,
i

-it-

1

•

1.

p

have power and authority, upon the written application of any person entitled to dower in any lands and tenements in this State, to
appoint five fit and discreet freeholders of the county in which the
application is made, and cause the clerk of the court to issue a writ
for that purpose, directing said freeholders, or a majority of them,
to enter upon such lands and tenements, and to admeasure, lay off,
and assign the dower to which the applicant is entitled by law in
such lands, having regard to the shape and valuation of the same:
Provided, such lands shall be without the limits of any city, town,
village, or place of public business; and of all lands within a city,
town, village, or place of public business, said freeholders, or a
majority of them, may lay off and assign one-third part of the lands
and tenements to which the applicant is entitled, according to quantity and valuation, as they may think proper, just, and equitable.

pp.160,
i«i-

|| 4698-4702
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Dower, how assigned.

An assignment
sioners acted

:

of

dower not a

nullity because only four of the five

Irregularities in proceedings will not exclude

widow having occupied the lands
A

23o

the death of the person to
A

:

them from evidence, the

70 Ga. 343.

§4698. (4042.) Application, when made. The application for dower
shall not be made until after the expiration of three months from

3

Cobb

commis-

64 Ga. 761-764.

2

§4699.

Cobb 229
A
3
Cobb 23o

whom said lands and tenements

(4043.) Notice in writing.

The applicant shall

belonged.

give written

n °tice to the representative of such estate, or if she be the repre^obb^h sedative, then to the person or persons interested, ten days, if they
Acts^isss,
res ide in this State, or if they reside without the State, two months
notice in some public gazette of this State, of such intended application for such assignment of dower.
Owner of the land should be notified of such application: 10 Ga. 321.
Notice should be in widow's name, and where two representatives of an es14 Ga. 166. Administrator, the party to proceedings to
tate, both served
contest the right to widow's assignment of dower: 30 Ga. 88. When widow
not barred from claiming dower in land where the homestead taken on it was
levied on by an execution prior to 1868 50 Ga. 597.
"Representative of the estate" means permanent representative, and does
not include temporary administrator 82 Ga. 202.
:

:

:

§4700. (4044.) Oath of commissioners. The persons appointed to
lay off dower as aforesaid, shall take the following oath, to be ad-

ministered by an officer authorized to administer oaths, or before
one of their number, he first swearing before the rest:
"I do solemnly swear that I will duly and impartially execute
the laws, to the best of my understanding. So help me God."
Act

1878 " 9,

|8

§4701. (4045.)

May

employ surveyor.

The commissioners

so ap-

pointed shall have power to procure the aid of the county surveyor
making the survey
and admeasurement of dower, who shall be required to make a careof the county, or other competent surveyor, in

such survey of dower, which shall be recorded with the
The commissioners shall make return
of their proceeding to the succeeding term of the court after their
appointment. If the representative of the estate, or any person or
persons interested, object to the widow's right under the law to
dower, he or they shall make their objections in writing at the term
of the court to which the commissioners' return is made, and said
objections shall be tried or heard in the same manner as provided in
section 4702 of this Code, for the trial of a traverse to return of
commissioners.
ful plat of

return of the commissioners.

A
2
cibb 223
Acts
161 •

62 ~ 3
i6o

§4702. (4046.)
'

commissioners

is

Traverse of return,

made,

it

etc.

When

the return of the

shall be the right of every person inter-

ested to enter a traverse in writing, plainly stating the grounds

which

it is

made;

in

cause an issue to be

upon

which case it shall be the duty of the court to
up, which shall be tried by a special jury

made

:

1209

.
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§§4703, 4704

Dower, how assigned.

at the

same term

of the court, unless good cause be

shown

for a con-

tinuance, which shall be granted for one term, and no longer.
Proper time to make objection to manner and extent is when returns made
Under Act of 1850 an administrator of a deceased, a
proper party to contest widow's right 30 Ga. 88. Under such objections held,
the widow was not dowable where part of the purchase-money only paid under
bond for title by the husband 15 Ga. 101. Practice as to such contests, and
contestant not notified yet objection as to one of the commissioners not being a freeholder, not sustained 38 Ga. 235. Under Act of 1863 heirs at law
may contest: 35 Ga. 251. How the widow may throw the burden of proof on
the administrator 39 Ga. 195. When the executor has such an interest as
entitles him to traverse 39 Ga. 670. A creditor may appear and file objections
40 Ga. 300. Choice of money in lieu of dower which was reconsidered, no bar
to widow's application 42 Ga. 521. Applicant for dower has the right to open
and conclude in the trial of this issue 47 Ga. 612.
Tenant in common, estopped by his conduct, here, from denying seizin of
deceased cotenant: 75 Ga. 416.
to court: 10 Ga. 322.

:

:

;

:

:

:

:

:

§4703. (4047.) Finding and

such issue be formed,
and the jury find in favor of the return, then the return of the commissioners shall be confirmed and made the judgment of the court;
but if the issue be found against the return of the commissioners,
then the court shall order a new writ to be issued to other commisits

If

effect.

^^J

62 " 3 -

wi-

named, requiring them to make the admeasurement and
assignment, and make return thereof to the next term of the court.
sioners

...

84704. (4048.) Return of commissioners.

When

the return of the
.

commissioners is made the final judgment of the court, it shall be
conclusive between all parties interested, and the clerk shall issue
writs of possession in favor of the applicant, and judgment shall be
entered against the representative of the estate of the deceased husband for all costs, including two dollars per day each for the commissioners.

Such judgment as proof of eviction 4 Ga. 593. Return of commissioners
the final judgment of the court, conclusive between the parties: 64 Ga.
:

made

765; 41/42.

Not admissible
husband,

evidence as tending to show title in estate of widow's
with persons not parties, etc., to assignment of dower:

in

in contest

69 Ga. 770.

Judgment

for

husband's death

dower does not
:

affect right to

income from dower lands from

74 Ga. 279.

Assignment, after seven years possession by widow with consent of adminand heirs, conclusive on parties, although no return made and no

istrator

judgment entered:

93 Ga. 682.

That widow occupied land as dower, cured
of same 93 Ga. 684 see also 70 Ga. 343.
:

;

all irregularities in

assignment

Acts 862 - 3
J

PP- 160,

in-

-
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HOW
A

2

Cobb

77
1855 " 6
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w4549

'

4534

-

1.

ISSUED AND SERVED.

§4705. (3532.) Garnishment. In cases where suit is pending, or
where judgment has been obtained, the plaintiff shall be entitled to
the process of garnishment under the following regulations.
Stated, as to transferee of note sued on 9 Ga. 510. Section referred to and
construed 39 Ga. 84.
Municipal corporation not subject to garnishment for sums due contractor:
81 Ga. 796 92/361 95/747.
Municipal police not subject to garnishment for effects coming into his
hands, as an officer, without owner's consent 92 Ga. 651.
:

:

;

;

:

After judgment against defendant, case ended, and new proceeding necessary to issuance of additional summons, notwithstanding issue on traverse to
garnishee's answer still pending: 94 Ga. 247.

Summons based on old proceeding a nullity, and garnishee's answering no
waiver-of right to dismiss on motion at hearing of traverse 94 Ga. 247.
:

A

i4 ? 6

2

Cobb
Acts

77

.

-

(3534.) Affidavit by agent or attorney.

When

the affidavit

made by the agent or attorney at law of the plaintiff, he may
swear according to the best of his knowledge and belief, and shall
have power to sign the name of the plaintiff to such bond, who shall
be bound thereby in the same manner as though he had signed it

1855-6, i s

himself.

When garnishment

issued pendente

lite,

or after judgment, this section

applicable: 67 Ga. 721.
$2639.

§4707. (3535.) Affidavit and bond by one of a firm, etc. When the
debt for the recovery of which the garnishment is sought is due to
copartners, or several persons jointly, any one of said copartners or
joint creditors may make the affidavit and give the bond in the name
of the plaintiff, as prescribed in cases of attachment.

A
2
oibb 77
Actsa855-6,
1884-5, p. 54.

§4708. (3533.)

Garnishment, how obtained. The plaintiff, his agent

make

some officer authoramount claimed
to be due in such action, or on such judgment, and that he has reason to apprehend the loss of the same or some part thereof unless
process of garnishment do issue, and shall give bond with good security, in a sum at least equal to double the amount sworn to be due,
or attorney at law, shall
j

ze(j £

i

affidavit before

8gue an attachment by this Code, stating the

payable to the defendant in the suit or judgment, as the case may
be, conditioned to pay said defendant all costs and damages that he

SECOND TITLE.— CHAPTER
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ARTICLE

§4709

1.

Garnishments how issued and served.
;

may

sustain in consequence of suing out said garnishment, in the

event that the plaintiff fails to recover in the suit, or it should
appear that the amount sworn to be due on such judgment was not
due, or that the property or money sought to be garnisheed was not
subject to process of garnishment.

The

affidavit

summons

is

need not state the names of the persons against

Where affidavit

to issue: 14 Ga. 124.

whom

the

sufficiently identifies the case

sued out 30 Ga. 540. Process must be issued by magattachment: 30 Ga. 159. When not dismissed because an attorney signed as security on the bond 55 Ga. 615. When may be
had in aid of a count for mesne profits 56 Ga. 35. For six cases pending in
justice court there must be bond and affidavit in each case: 61 Ga. 370. What
not a sufficient compliance with this section, in a bond 64 Ga. 448. When bond
amendable by adding other security 51 Ga. 574.
in

which the process

is

:

istrate qualified to issue an

:

:

:

:

Attorney's affidavit that he has reason to believe that his client will appreloss, etc., insufficient: 66 Ga. 256.

hend the

Amount due sufficiently shown by affidavit,
which garnishment issued 67 Ga. 721.

in

connection with judgment on

:

§4709. (3536.)

How and

by

whom

has been made, and bond given,
before
this

whom

Code to

the same

is

it

issued, etc.

shall be the

made, or any other

issue attachments, to
7

When

whom

duty of the

officer

^

such affidavit A

77

officer ^^823,
Acts

1855-6,

affida- Acts

i884-5,

authorized by

the same bond and

22 '

p.

%.

may be delivered, upon the request of the plaintiff, his agent, or 60 Ga
attorney at law, to issue a summons of garnishment, directed to the
person sought to be garnished, requiring him to appear at the next

vit

-

term of the court where such suit is pending, or where such judgment
was obtained; but if the next superior court shall be held within
less than ten days from the time such summons shall issue, then the
garnishee shall be required to appear at the next court thereafter,
then and there to depose on oath what he is indebted to, or what
property and effects he has in his hands belonging to, the defendant,
or had at the time of the service of the summons of garnishment;
and also what he has become indebted to the defendant, or what p. 136.
property and effects he has received or got possession of belonging^ 4711
to the defendant, between the time of the service of said summons
and the time of making his return, and upon such affidavit, bond, and
summons of garnishment being delivered to any officer authorized
by law to levy an attachment, it shall be his duty to serve such summots of garnishment upon the person to whom it is directed, if to be
found in his county, and to make an entry of such service, and of
his actings and doings in the premises, upon the affidavit and bond,
and return the same to the court to which the person summoned as
garnishee is required to appear; and all subsequent proceedings shall
be the same as in this Code prescribed in relation to garnishment in
cases of attachment.
Summons of garnishment may issue under p. 24.
'

306

-

;
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Garnishments; how issued and served.

the provisions of this section, from time to time, before
out giving any additional bond.

with-

trial,

Must be issued by magistrate qualified to issue an attachment: 30 Ga. 159
Answer under Act of 1869, what it should contain 51 Ga. 326. As to
service on agents and on principal, who bound by it 53 Ga. 359. When answer

34/442.

:

:

of garnishee should be filed

:

53 Ga. 28, 29.

company did not bind the company
first

day

mons

of the second

60 Ga. 554.

:

As

term

:

When

service on agent of railroad

Answer

55 Ga. 132.

is in

time

if

filed at

of the superior court after service of the

sum-

to creditor of one partner garnisheeing firm assets for

Service must be personal: 45 Ga. 488.
Service on agent of foreign corporation sufficient 48 Ga. 351

his debt: 51 Ga. 113.

:

53/364

;

;

55/194

60/310, 552.

Return showing
Cited

:

service,

how amended when

sheriff

dead

:

46 Ga. 606.

69 Ga. 751.

Garnishment summons in justice court must be returned to next term, if it
begins after ten days; if not, to next. Garnishee served nine days before
court, not bound to answer: 73 Ga. 120.
Only officer authorized to levy attachment can serve summons of garnishment. Justice of peace cannot serve it: 73 Ga. 120.
Summons embracing several foreign insurance companies, directed to one
person as agent for them all, sufficient: 73 Ga. 735; citing 46 Ga. 606.
Service of garnishment on domestic corporation whose president resides in
Georgia, must be on president service on subordinate officer insufficient,
though president temporarily absent 74 Ga. 365 see also 60 Ga. 552.
Service of garnishment on local agent of express company sufficient, unless
it affirmatively appears that president resides in this State: 85 Ga. 565.
County not subject: 84 Ga. 769.
Trustees of deaf and dumb asylum, not subject to process of garnishment:
85 Ga. 481.
Answer should be made at term to which summons returnable, but good
where made before, if not excepted to, and then amendable: 92 Ga. 636; see
also 63 Ga. 409.
Attorney at law of corporation not competent to verify answer, but may be
verified by agent swearing positively 92 Ga. 636.
Answer of corporation sworn to by agent "to the best of knowledge and belief," insufficient: 92 Ga. 636.
See 80 Ga. 774 77/256 58/445 23/482.
Additional summons issuable by magistrate after paper returned and filed
in superior court constable may go there and make his return on papers 90
Ga. 39.
After judgment against defendant, case ended, and new proceeding necessary to issuance of additional summons, notwithstanding issue on traverse to
garnishee's answer still pending: 94 Ga. 247.
Summons based on old proceeding a nullity, and garnishee's answering no
waiver of right to dismiss on motion at hearing of traverse: 94 Ga. 247. ^
;

:

;

:

;

;

:

;

Act

L1884 5,

$i90i.

"

;

Service of a sumgarnishment upon the agent in charge of the office or business of the corporation in the county or district at the time of serv§4710. Garnishment upon corporation, how served.

mons

of

ice shall

be sufficient.

Service on agent of foreign corporation
55/194

;

sufficient:

48 Ga. 351; 53/364;

60/310, 552.

Formerly service on domestic corporation was required to be made on presif he resided in Georgia: 60 Ga. 552; 74/365; see also 85 Ga. 565.

ident,

:
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Garnishments; how issued and served.

Service on "agent" of corporation not sufficient
or business 90 Ga. 42.

its office

;

must be agent

in

charge of

:

(3536 a.) Garnishee's answer must include what. In all
cases of garnishment, whether the same be by attachment or gar§4711.

Act

1884 - 5 <

|6

Acts

isso-i,

to ^m, 4549,

nishment at common law, it shall be the duty of the garnishee
answer what property, money or effects of the defendant he has in
his hands at the date of the service of the summons of garnishment,
and also what property, money or effects of the defendant may have
come into his or her hands at any time from the date of said service
to the date of the answer; and said garnishee shall also answer what
he or she owes the defendant at the date of the service, and also
what he or she may have become indebted to the defendant at any
time between the date of the service of the summons and the answer
thereto.
See 51 Ga. 325

;

60/306.

See notes to section 4727.

What is subject to garnishment. All debts owing Acts isso-i,
and all property, money or effects of the defend- #1549, 4727.
ant coming into the hands of the garnishee at or within the times J? r ^ *-**§4712. (3536b.)

to the defendant,

designated in the preceding section, shall be subject to process ofA-te-***-*^*'

garnishment, whether the garnishee had anything in his hands or
was indebted anything to the defendant at the date of the service of
the

summons

or not.

Does not render wages

of laborer liable 67 Ga. 39.
could not recover himself, cannot be recovered by garnish69 Ga. 365.
:

What defendant

ment in case
One who insures another's goods
owns the policy 87 Ga. 93.
:

for his

own

benefit and pays

premiums,

:

in

Tort-feasor not liable to garnishment for tort committed against defendant
a suit 69 Ga. 365.
:

Money due defendant
due

for

wages

:

for

advance cm license, subject

hei*e

;

it

was not a debt

77 Ga. 312.

What one places in another's hands to be turned over to a third, remains
property of first until delivered or promised by the second party to the third,
and is subject to garnishment accordingly 78 Ga. 543.
:

Defendant in action for tort not subject to garnishment until
rendered 80 Ga. 595.

final

judgment

:

Contract with debtor to pay his debt, upheld on garnishment by creditor
77 Ga. 374.

Bank discounting consignor's draft, bill of lading attached, purchased shipment proceeds not garnishable as consignor's property 89 Ga. 108 distin:

;

guishing 73 Ga. 383

;

87/45.

See notes to section 4727.

;

&/~

^

§§4713-4715

SECOND TITLE.— CHAPTER
Garnishments

11,

ARTICLE

2.

1214

in different counties.

ARTICLE

2.

GARNISHMENTS IN DIFFERENT COUNTIES.
Act

8801

Garnishments on judgments in court of ordinary In
may hereafter be, obtained in

§4713. (3536 c.)

'

io9

all cases

.

where judgment has been, or

the courts of ordinary of this State, the plaintiff in such judgment
shall be entitled to process of garnishment, as in other cases of gar-

nishment at common law, and the proceedings in such cases shall be
the same as though such judgment may have been obtained in the
superior court: Provided, however, that the persons ought to be garnished shall be directed and required to answer at the next term of
the superior court of the county wherein the garnishee resides; but
if the next term of the superior court shall be held within less than

summons issues, then the garnishee shall be required to appear and answer at the next term of the court thereten days after the
after.
880 ' 1,

§4714. (3536 d.)

Tiw

$$4550, 4154.

plaintiffs

named

Garnishments against persons in other counties. The
have power to garnish

in the foregoing section shall

persons in counties other than the county wherein their judgments

may have been obtained, as
common law; and the defendants

garnishment
judgments and claim-

are or

in other cases of

at

in such

money or property in the hands of the garnishee shall
have the right to dissolve such garnishments, or to claim said money
or property, in the same manner as in other cases of garnishment at
ants to the

common
A

3

§4715. (3537. )

Cobb! 79.
Acts^i855-6,

w4550

'

4154

law.

-

Garnishment against persons residing out of

the county.

\yh en any of the persons sought to be garnished reside in a different
county from the one where suit is pending or in which judgment
was obtained, it shall be the duty of the officer taking such affidavit
and bond, or any other officer of the county where such suit is pending or where such judgment was obtained, authorized by this Code
to issue an attachment, to whom said bond and affidavit may be delivered, to make out a copy thereof, and certify the same to be true,
and shall deliver said certified copy to the plaintiff, his agent, or attorney at law; and upon such certified copy being delivered to any
officer authorized to issue an attachment, of the county where the
person sought to be garnished resides, it shall be the duty of such
officer to issue summons of garnishment for such person as he may
be directed by the plaintiff, his agent or attorney at law, requiring
him to appear at the next superior or justice's court of said county,
according as such suit is pending or judgment was obtained in the
superior or justice's court, then and there to depose according to the
provisions of the previous sections; but if the said superior court
shall be held within less than twenty days, or said justice's court

SECOND TITLE.— CHAPTER

1215

11,

ARTICLE

2.

§§4716, 4717

Garnishments in different counties.

shall be held within less

ment

than ten days, from the time such garnishbe required to appear at the next

issues, the garnishee shall

court thereafter.
Section cited

:

61 Ga. 548.

§4716. (3538.) Garnishments in another county. When any of the
persons sought to be garnished reside in a different county from the

1873 '

^Ij
w4550

>

4154

-

one where suit is pending or in which judgment was obtained, the
agent or attorney at law, may make affidavit and give
bond in any county in the State, before any officer authorized to
issue an attachment under this Code, and it shall be the duty of the
officer taking such affidavit and bond to make out a copy thereof,
plaintiff, his

and

certify the

ment

same

to be true,

and

to issue

summons

of garnish-

may

be directed by the plaintiff, his
agent or attorney at law, requiring him to appear at the next superior or justice's court of the county of the garnishee's residence, acfor such person as he

pending or judgment was obtained in the
superior or justice's court, then and there to depose according to the
provisions of law; and it shall be the duty of the officer serving such
summons to return or transmit the certified affidavit and bond, together with his actings and doings thereon, to the superior or justice's
court of the county in which such suit is pending or judgment was

cording as such suit

is

obtained, and to return the original affidavit and bond to the court
where such person is summoned to appear, with his actings and doings thereon, and all subsequent proceedings shall be the same as
prescribed by this Code in relation to garnishment in cases of
attachment, where the garnishee resides out of the county in which
the attachment is returnable. This section shall not be so construed
as to repeal the preceding section, but as providing an additional
mode of obtaining garnishment against persons residing out of the
county where suit is pending, or in which judgment was obtained;
and so much of said section as relates to the time in which service of
summons of garnishment shall be made returnable to the superior or
justice's court, is hereby made a part of this section.

On

judgment and garnishee, proceeding not disgarnishment bond was attested in Bibb county (venue
by justice of peace of Houston county, garnishee's residence: 73 Ga.

issue

between

missed because
of suit)

plaintiff in

plaintiff's

131.

to

In garnishments out of county, Code contemplates the filing of something
show connection with main case: 81 Ga. 711.

§4717. (3539.)

How

issued, served

and

returned,

etc.

Upon such Acobb2379.
A et

1805 " 6 '

bond, and summons of garnishment, being p |7
delivered to any officer authorized by law to levy an attachment, it ^ 455 °*
shall be his duty to serve the summons upon the person to whom it
certified

is

copy of

directed,

and

affidavit,

to return the said

copy

affidavit

and bond,

to the

4154 '

SECOND TITLE.— CHAPTER

4718

11,

ARTICLE

1216

3.

Dissolution of garnishments.

court where such person

is

summoned

to appear, together with his

actings and doings entered thereon, and all subsequent proceedings
shall be the

ment

same

as

is

prescribed by this Code in relation to garnish-

in cases of attachment, where the garnishee resides out of the

county in which the attachment

No law

for service of

is

returnable.

garnishment by delivering copy to garnishee, making

return on original: 81 Ga. 711.

ARTICLE

3.

DISSOLUTION OF GARNISHMENTS.
Ct
96

^

$4554.

*5
'

In any case when gar§4718. (3540.) Dissolution of garnishments.
nishment has been issued, the defendant may dissolve such garnishment upon filing in the clerk's office of the court, or with the justice of
the peace, where suit is pending or judgment was obtained, a bond
with good security, payable to the plaintiff, conditioned for the payment of the judgment that shall be rendered on said garnishment.
The plaintiff may enter up judgment upon such bond against the
principal and securities, as judgment may be entered against securities
upon appeal, whenever said plaintiff shall obtain the judgment of
the court against the property or funds against which garnishment
was issued.

Judgment against defendant

first to be obtained
88 Ga. 748 78/116 81/801.
Dissolution by defendant giving security who became insolvent, may garnishee again 39 Ga. 82. Where garnishee, on being notified of the dissolution
of it by sheriff, pays money to defendant, is protected 40 Ga. 386. Section
referred to: 52 Ga. 499. Only a statutory bond will dissolve a garnishment:
:

;

;

:

:

56 Ga. 393

;

55/67.

And

there

must be a security

to a statutory

bond

:

63 Ga.

790.

Judgment against garnishee

is condition precedent to judgment on bond to
garnishee answering that none of funds in his hands subject to garnishment, judgment against obligors in dissolution bond, error: 78 Ga. 116.
May insist on exempIf debt exempt, dissolving garnishment no waiver.
tion whether garnishee does or not; if successful, no judgment on bond to
dissolve: 81 Ga. 797.
Surety on dissolution bond, estopped from setting up ignorance of extent of
liability
77 Ga. 47.
Defendant giving bond and dissolving garnishment in void attachment suit,

dissolve

;

:

judgment against
Mistake
bility

in

sureties void: 91 Ga. 264-267.

bond, as to amount involved, not vitiate, nor limit surety's

lia-

92 Ga. 671.

:

Issue as to whether fund garnished was subject to garnishment, sufficiently
raised by affidavit here: 93 Ga. 343.

Dissolution bond was sufficient, and traverse of garnishee's answer unnec93 Ga. 343.

essary

:

Garnishment pendente lite dissolved by defendant, practice
judgment against defendant and surety 92 Ga. 671.
:

as to rendering

1217

.

SECOND TITLE.— CHAPTER

11,

ARTICLE

4.

§§4719, 4720

Answer, claims, and judgment.
in fi. fa. is not party to undissolved garnishment, and cannot move
new trial where finding was against garnishee on answer 88 Ga. 240.
No obstacle to suit on bond to dissolve garnishment, that it was conditioned,

Defendant

for

:

not as statute requires, but "to pay judgment recovered in the action": 94
Ga. 673.

ARTICLE

4.

ANSWER, CLAIMS, AND JUDGMENT.

The garnishee shall Apctf6* 884 "5
§4719. Answer of garnishee and judgment.
1,4727
file his answer stating what amount he was indebted to the defend-^}
he had in his hands belonging to defendant,
summons, and what he had become ^^
indebted to the defendant, or what effects had come into his hands
belonging to the defendant, between the time of the service of such
summons and the making of his answer; and in the event the court
shall decide that the fund or property in the hands of the garnishee
was subject to garnishment had the garnishment not been dissolved, then the court shall render judgment against the defendant
ant, or

what

effects

at the time of the service of such

and

'

'

/^

,
'

his securities.

may

Whenever any Acts mi-a,
process of garnishment is served upon any person, based upon suit,
attachment or judgment, and there shall be money or property of
any kind or description in the hands of the garnishee, or that shall
come into his hands so as to fall within the operation of the summons of garnishment so served as aforesaid, which is claimed to be
the property or money of any person not a party to the proceeding
upon which said garnishment is based, said claimant may dissolve
said garnishment by riling in the clerk's office of the superior court
of any county, or of any city court, or in the office of any justice of
§4720. (3541.) Claimants

dissolve garnishment.

the peace or notary public, according as said garnishment

may

be

returnable to the superior, city, justice or notary public's court, a

bond with good security in twice the amount of the sum claimed
upon said suit, attachment, or judgment, to be approved by said
notary public, conditioned to
pay to the plaintiff the sum that may be found due to said defendant upon the trial of any issue that may be formed upon the answer
of the garnishee, or that may be admitted to be due in said answer,
clerk, or said justice of the peace or

if

un traversed.
a firm made

Where

themselves parties to a garnishment proceeding by filing
the bond under this section: 51 Ga. 117. Where principal claims money in
agent's name in bank, and agent dissolves the garnishment of the bank: 52
Ga. 494. Where, after summons of garnishment, a stranger came in and under
this section filed bond to dissolve garnishment: 56 Ga. 394. Dissolving the
garnishment and claiming the money as proceeds of sale of homestead prop-

77

SECOND TITLE.—CHAPTER

§§4721, 4722

11,

ARTICLE

4.

-1218

Answer, claims, and judgment.

Where

erty: 62 Ga. 303.
resort to equity

:

the right to claim under this section precludes

63 Ga. 570.

That principal assisted agent to recover property in latter's name, not estop
from claiming same as its own against creditors of agent 84 Ga. 368.
Parol promise to pay by drawee to payee, not render draft such equitable
assignment of account, as to defeat subsequent garnishment 84 Ga. 403.
Power of attorney to collect, with oral instructions to apply proceeds of in:

:

surance policy to payment of debt, not operate to transfer same, against gar-

nishment creditor: 86 Ga.

582.

Applicable to claimant of fund by equitable assignment, where fund attached
by garnishment: 91 Ga. 308.
Claim remedy is cumulative, not exclusive owner of debt may assert title
otherwise 89 Ga. 354.
;

:

A
^lo

m

~

2,

$4552.

§4721.

Traverse, etc., on answer of garnishee.

(3542.)

The

gar-

nishee, upon answering, shall be discharged from all further liability,
and the plaintiff's remedy shall be upon the bond so executed as
aforesaid; the plaintiff or claimant, or both of

said answer,

and the

upon

issue

them may

traverse

said traverse shall be submitted to

a jury as other issues upon the answer of garnishee; if said garnishee fails to answer within the time required by the laws of this

judgment shall be had against him, and he shall be liable
thereon, notwithstanding any bond that may have been executed
by any claimant of the fund or property in his hands.
State,

Section referred to, where garnishee answers out of county of his residence,
and thereby waives jurisdiction: 56 Ga. 394. An issue made up under this
62 Ga. 303.
Issue what, where answer of not indebted filed 69 Ga. 748.
Where partner's interest in firm garnished, and answer traversed, question
of partner's interest for jury 69 Ga. 758.
Plaintiff showing fund in garnishee's hands, makes prima facie case, and onus
on garnishee to show it not subject 72 Ga. 230.
Answer that defendant had note against garnishee, whereabouts of which
unknown, no discharge; should have paid the money into court. Issue thus

section

:

:

:

:

made

Proper traverse is
is, did defendant hold the note at date of service?
that he did so hold it 73 Ga. 131.
Traverse may be, but need not be, made at same term with answer; any
time before garnishee legally discharged,. sufficient: 73 Ga. 131.
Sureties on bond, in proceeding against partnership, released by amend:

ment

striking names of all partners except one 76 Ga. 689.
Garnishee protected by judgment against defendant, though erroneous, if
not void 89 Ga. 771.
No abuse of discretion here that court revoked order discharging garnishee
and allowed answer traversed 92 Ga. 437.
Delay to except to answer until term after filed, cause for giving time to
amend, etc. 92 Ga. 636.
:

:

:

:

Acts

1871-2,

§4722.

The

(3543.)

The fund or property to be delivered to claimant.
pay over or deliver any money or property to

garnishee shall

the claimant, upon the dissolution of the garnishment in
aforesaid, unless prevented by other legal process.
Section referred to and construed

:

52 Ga. 494.

manner

:

SECOND TITLE.— CHAPTER

1219

ARTICLE

11,

884723-4726

4.

Answer, claims, and judgment.

The A
§4723. (3544.) Claimant is party to subsequent proceedings.
claimant of any fund or property, to whom the same may have been

^

2'

s 1 87

|j

5

paid or delivered upon the dissolution of the garnishment in the
manner before prescribed, shall be a party to all further proceedings

upon said garnishment, and judgment shall be had instanter upon
bond for any sums, or the value of any property that may be
found to have been in the hands of said garnishee, liable to the opersaid

ation of said

Where

summons

of garnishment.

partners became parties by filing bond

:

51 Ga. 117.

how distributed. All Acobt>! 278.
money raised by virtue of the process of garnishment under this Apct|81855 6
Code, shall be paid over to the creditors of the defendant, according^ 2814 2824
to the priorities now established by law the expenses of the moving
creditors being first paid pro rata by the judgment creditors receiv§4724. (3545.)

Money

raised by garnishment,,

-

'

—

ing the benefit of his diligence.
Distribution could be better made in equity than by garnishment in a
court of law: 16 Ga. 137. Distribution under Act of 1822: 13 Ga. 335. Paid to
the oldest execution 17 Ga. 427 51/93 57/203. After attorney's fees and costs,
to diligent creditor: 48 Ga. 431. Junior judgment creditor bringing money
into court by garnishment, paid his expenses first costs and attorney's fees
Section referred to and construed 60 Ga. 672 62/622.
41 Ga. 320 57/522.
Money exempted should be paid over to the ordinary on his application therefor, where in court under garnishment proceedings
54 Ga. 492.
Money
brought into court under a second garnishment 53 Ga. 363.
Stated 69 Ga. 587.
;

:

;

;

;

;

:

:

:

:

As a general ^28.
rule, a party who is prevented from paying over money by process of
law is not liable for interest; but if a garnishee resists the payment
§4725. (3546.)

Garnishee liable for interest, when.

fund in his hands, or controverts his indebtedness, he is liable
but he may relieve himself from interest by
paying the fund into court.
of the

for interest thereon

—

Stated, as to liability for interest: 1 Ga. 38. Suspended against garnishee
during pendency of the garnishment: 32 Ga. 20. Where garnishee under a
void process not relieved from paying interest on money in his hands
61
Ga. 106.
Tendering money into court does not stop interest against garnishee 74
:

:

Ga.

5.

§4726. (3547.) Judgment. The plaintiff shall not have judgment
against the garnishee until he has obtained judgment against the

defendant.
the right of the plaintiff, as soon as he gets a judgjudgment against the garnishee 41 Ga. 694.
Setting aside a judgment against a garnishee failing to answer through mistake: 50 Ga. 575, 576. Where equity will enjoin judgment on garnishment:
49 Ga. 381. Judgment against principal debtor paid off, satisfies the judgment
against garnishee 55 Ga. 644. Where must be judgment on garnishee's anStated

:

23 Ga. 186. It

ment against

is

his debtor, to take a

:

:

-

-

SECOND TITLE.—CHAPTER

§§ 4727, 4728

ARTICLE

11,

1220

4.

Answer, claims, and judgment.

swer, before showing any breach of the condition in a bond attempting to dissolve 55 Ga. 67. See 80 Ga. 624.
Garnishee paying judgment, protected 77 Ga. 313.
Joint judgment against defendant and garnishee, error: 89 Ga. 108.
:

:

Acts

9
i884°5;

p-96.

(3548.) Answer of garnishee. The garnishee must, in his
or deny his indebtedness, or that he has or had effects
admit
answer,
in his hands belonging to defendant; and if he is unable to do so,
his inability must appear in his answer, together with all the facts
plainly, fully and distinctly set forth, so as to enable the court to
give judgment thereon.
§ 4 727.

Where answer held filed in time 15 Ga. 186. When not 38 Ga. 297 45/486.
Entering judgment against garnishee for amount admitted in his return will
be waiver of irregularity in filing answer: 30 Ga. 923. Where there was not
such an answer as justified the court in rendering judgment against garnishee:
18 Ga. 650, 657 22/52. Court should continue case against garnishee until final
judgment against defendant 38 Ga. 602; 63/317. Where answer not sufficient
to enter up judgment against garnishee, could have been traversed 45 Ga. 369.
Where court did right in permitting the answer to be filed 48 Ga. 440. Where
court rightfully refused to dismiss a garnishment proceeding: 50 Ga. 82-86.
Answer of garnishee under Act of 1869 51 Ga. 325. Garnishee discharging
himself by first answer, but on second summons returning money in court: 53
Ga. 359. Where garnishee pleaded a set-off and his answer did not plainly and
distinctly set forth his defense 55 Ga. 276, 277.
What A. of his own motion places in B.'s hands to be turned over to C,
remains A. 's until delivered or promised by B. to C, and is subject to garnishment as A.'s: 78 Ga. 543.
Garnishee who owes wages exempt from garnishment need not pay money
into court, but may resist by his answer: 80 Ga. 760.
Generally, garnishment will not reach what debtor could not recover of
garnishee 87 Ga. 93 citing 69 Ga. 365. One who insures another's goods for
his own benefit and pays premiums owns the policy 87 Ga. 93.
Proceeds of draft indorsed to his bank by drawer "for credit of" himself,
collected by bank at drawee's residence, is subject to garnishment of last
bank at instance of drawer's creditor 87 Ga. 45.
Bank discounting consignor's draft, bill of lading attached, purchased shipment proceeds not garnishable as consignor's property 89 Ga. 108 distin:

:

;

;

:

:

:

:

:

:

;

:

:

:

;

;

guishing 73 Ga. 383 87/45.
See note to section 4712.
Garnishee having notice that money he owes is claimed adversely to defendant, should set up facts and let court decide 89 Ga. 354.
Answer of corporation sworn to by agent "to the best of knowledge and
belief," insufficient: 92 Ga. 636. See 80 Ga. 774 77/256 58/445 23/482.
Where defendant's monthly salary continuously overdrawn from date of
service on his employer, the garnishee, to date of answer, judgment against
garnishee error 94 Ga. 614.
;

:

;

;

;

:

Acts

1873,

$4725.

In all cases
§4728. (3549.) Garnishee relieved from cost of answer.
where process of garnishment shall be served upon any person, and
such person shall make a true answer to the garnishment, as now required by law, and shall pay the sum due to the defendant into
court, or shall turn over and deliver up any personal property of

:

SECOND TITLE.— CHAPTER

1221

11,

ARTICLE

5.

§§4729-4732

Exemptions from garnishment.

the defendant that he may have in his possession, as required by
law, or shall answer truly that he owes the defendant nothing, if the
garnishee shall have to incur any expense in making his or her

answer to the garnishment, or in turning over said personal property,
the amount so incurred shall be taxed in the bill of costs, under the
approval of the court, and be paid by the party cast in the suit, as
other costs are

now

paid.

Where garnishee discharges himself by answer,
Ga.

plaintiff for costs: 53

entitled to

judgment against

28.

Judgment for expenses of answering, proper where they are fully proved
and no contesting testimony offered 74 Ga. 401.
:

"Making" answer does not include expense

of defending

it

against traverse

82 Ga. 556.

Under

expense allowed garnishee, not erroneous: 84 Ga.

facts, $25.00

§4729. (3550.) Remedies against garnishee.

658.

m3
37
4552 4046
w
belonging

Whenever the garnishee Ap

answer that he has money or currency in his control
to the defendant in the principal suit, or the fact shall be ascertained in the manner provided by law, the plaintiff, in addition to
other remedies now existing, shall have the same remedy to enforce
the delivery of such money or currency as exists under section 4552
of this Code, to enforce the delivery of property or effects, and all
the provisions of said section as it exists, and shall exist, shall apply
to garnishments at common law.
shall

Section referred to and construed

:

t

'

<

-

60 Ga. 304.

ARTICLE

5.

EXEMPTIONS FROM GARNISHMENT,
§4730. (3551.) Collaterals not subject

to

garnishment.

Collateral se-

$$3697 2957
'

hands of a creditor shall not be the subject of garnishment at the instance of other creditors.

curities in the

Stated 3 Ga. 47 4/428 18/650.
Note transferred as collateral before maturity, not reached by garnishment
;

:

in suit against

payee

;

:

74 Ga.

4.

§4731. (3552.) Attorney at law

is subject to

ney at law, who has money or other

garnishment.

effects in his

An

attor-

hands belonging to

the defendant, shall be subject to be garnished.
Stated

:

6 Ga. 580.

A
5
§4732. (3554.) Laborers' wages exem.pt from garnishment. All jour- c*^ 88
ct
neymen mechanics, and day-laborers, shall be exempt from the proc- Ap f 31872,
ess and liabilities of garnishment on their daily, weekly, or monthly Jg^ P; g;
wages, whether in the hands of their employers or others.
'

.

-

;
:

SECOND TITLE.—CHAPTER

4732

11,

ARTICLE

1222

5.

Exemptions from garnishment.

Act
wages

:

of a clerk cannot be garnished in

When

46/466-468.
ices

by Act of 1856 25 Ga. 571-625. When monthly
hands of his employer 51 Ga. 576
painter's wages not liable to garnishment for medical serv-

of 1845 not repealed

rendered him

64 Ga. 617-619.

:

Exempt, monthly wages
to garnishment

:

:

of "forwarding-clerk" in railroad office, not liable

51 Ga. 576.

Monthly salary

of teacher not subject

:

54 Ga. 108.

Farm-laborer hired at stipulated price for six months, but with right to
call for his earnings from time to time, exempt 71 Ga. 863.
:

Decree for alimony superior to garnishment exemption privileges: 74 Ga.
106.

Monthly wages

annum
Wages of

per

:

of locomotive-engineer

exempt though they exceed $500

76 Ga. 335.

clerk and bookkeeper in merchandise-store, held not liable

:

77

Ga. 306.

Monthly wages of private secretary and stenographer exempt from garnishment 80 Ga. 570.
:

Garnishee

who owes wages exempt from garnishment need not pay money
may resist by his answer: 80 Ga. 760.

into court, but

Money recovered by clerk for wrongful discharge before end of term, exempt from garnishment, as wages. And likewise exempt from other process,
as rule against sheriff: 84 Ga. 304.

Not exempt, salary

of railroad officer exceeding $500, subject to

garnishment

72 Ga. 740.

Superintendent in factory not day-laborer
571

;

46/466

;

:

73 Ga. 337

;

criticising 25 Ga.

51/576.

School-teacher's per capita compensation subject to garnishment 74 Ga. 105.
Wages of conductor of passenger- train, not exempt: 77 Ga. 386.
:

Debts due by customers to blacksmith, not exempt from garnishment

:

86

Ga. 573.

Commercial

wages liable: 93 Ga. 602.
wages of laborer must show that debt

traveler's

Plaintiff garnishing

or board of defendant or family 67 Ga. 38, 40.
Exemption is personal privilege and not a right
extraterritorial force 73 Ga. 338, and cases cited.

is

for provisions

:

;

laws conferring

it

have no

:

Judgment against garnishee, or his failure to set up exemption, not prevent
defendant from claiming it 71 Ga. 748.
Defendant may rule constable for wages collected on garnishment: 71
Ga. 748.
Waiver of homestead does not waive exemption from garnishment: 71
Ga. 748.
Garnishee may set up the exemption in his answer, and is discharged if not
traversed 71 Ga. 748.
General waiver of laborer's exemption, in note, void 75 Ga. 471.
Money due laborer for monthly wages, in hands of magistrate through garnishment, recoverable by rule against magistrate: 76 Ga. 98.
Creditor's transfer of claim to Tennessee lawyer to evade Georgia exemption law, not actionable: 85 Ga. 124.
This section repeals Acts of 1872 and 1875, restores Act of 1845, but does not
repeal Act of 1850: 72 Ga. 740.
Section not repealed by law codified in section 4711 et seg.: 67 Ga. 38.
:

:

:

:
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§§4733-4735

Exemptions from garnishment.

when

All corporations in this ^obbfss.
State, except municipal corporations, shall be liable to garnishment 72 Ga
§4733. Salary of

officers,

subject.

-

where such salary ex-

for the salaries of their officers, in all cases

ceeds the

sum

of five

m

hundred dollars per annum.

Salary of railroad officer exceeding $500, liable 72 Ga. 740.
Monthly wages of engineer exempt though they exceed $500 per year: 76
Ga. 335.
:

§4734.

(3555.)

When

garnishment.

legatees, etc., are subject to

As a$ 3336

-

is not the subadministrator,
garnishment
ject of
issued against an executor or
but if the legacy has been assented to by the executor, and such legacy is not defeated by debts against the estate, and when there has
been a final settlement by the administrator, and there remains in
his hands a fixed balance, such legacy or the interest of the distributee or heir may be reached by process of garnishment, at the
instance of a creditor of such legatee, distributee, or heir at law, as

general rule, the interest of a legatee or distributee

the case

may

See 58 Ga.

be.

94.

Section referred to and construed

may

:

64 Ga. 736, 737.
*

In every ^^g1865 8
case a garnishment may be issued against an executor or adminis- *4523
trator for a legacy or distributive share, or for any debt or demand
owing by said estate to any other person, if the creditor will swear
in addition to the oath required in ordinary cases
that his debtor
resides without the State, or is insolvent.
In such cases the executor or administrator shall not be compelled to answer the garnishment until the estate in his hands is sufficiently administered to
enable him safely to answer the same.
§4735. (3556.) Executors,

etc.,

be garnished,

when.

-

—

—

.

Not subject

to

garnishment within the twelve months

:

28 Ga. 366

;

17/80, 81.

28 Ga. 366, cited as to the law: 64 Ga. 737.

Administrator may be garnished before the twelve months expire. Effect
garnishment 41 Ga. 628.
Administrator, who, on order of distributee, paid out his share of estate on
his debts, not liable to garnishment, although distributee insolvent 69 Ga. 748.

of such

:

:

General Note on Garnishments.
Notes from Code of 1882
Answer, when garnishee bound to file: 45 Ga. 486.

What it must state: 51
garnishee pleaded counter-claim 53 Ga. 28. Pleading set-off
and statement to court not corroborating, set-off not allowed 55 Ga. 276.
Not being filed and judgment against garnishee, discretion of court not controlled: 38 Ga. 602. Leave to amend, not reviewed before final decision of
case 60 Ga. 291. Traverse of, tried when 55 Ga. 98.
Ga. 325.

When

:

:

:

:

Assignee, under invalid assignment, garnished: 56 Ga. 155.

Attachment against foreign corporation and garnishment 47 Ga. 676.
Baggage of railway-passenger, is it subject to garnishment? 60 Ga. 300, 308.
Bailee, judgment against, where he allowed removal of goods after service
of garnishment: 44 Ga. 647.
Bond, only a statutory, will dissolve garnishment: 55 Ga. 67.
:

'

;
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Claim, when proper remedy for fund deposited by agent in bank, and bank
garnished: 52 Ga. 494; see also 54 Ga. 603. Traverse by claimant to garnishment as to parties 56 Ga. 393.
Collateral security, negotiable notes placed as, put debt beyond reach of garnishment: 18 Ga. 659.
Consolidation of six cases in justice court and one garnishment sued out
for all which exceeds justice's jurisdiction, error: 61 Ga. 370.
Corporation, debtors to, subject to garnishment: 40 Ga. 98; 48/351.
Cost, garnishee discharges himself by answer, plaintiff pays 53 Ga. 28.
Debtor, by promissory note, if served with garnishment, pays it at his peril,
etc.
55 Ga. 615.
Dissolution of garnishment, by agreement: 50 Ga. 245. Effect of by one
not party to proceedings 52 Ga. 494. Only on statutory bond 55 Ga. 67
56/393. Under Act of 1871 52 Ga. 498.
Distress warrant, garnishment from inferior court, growing out of, void 34
Ga. 178.
Equity, garnishment in place of proceedings in 2 Ga. 151. Plaintiff cannot go into, to subject debts due to defendant in execution, till garnishment is
found inadequate: 16 Ga. 137. When bill in, is better than garnishment under creditor's bill: 16 Ga. 137. Having gained jurisdiction of garnishment
matter, will retain it: 31 Ga. 385.
Evidence as to, onus of showing notes had not been transferred at service
of garnishment 20 Ga. 477 25/600.
Fund in hands of garnishee returned into court when served with two garnishments: 53 Ga. 359. Brought into court under garnishment, oldest judgment takes: 51 Ga. 93: 57/522.
Government not subject to garnishment 55 Ga. 98.
Homestead, notes set apart as personalty, not subject to garnishment,
when 46 Ga. 444.
Husband, creditors of, may garnish wife when she becomes indebted to him
for service 55 Ga. 407.
Injunction against garnishment of note placed in hands of agent by debtor
to pay certain creditors who agree to the conditions: 37 Ga. 319. Garnishee
not allowed, where he can protect himself at law: 44 Ga. 376.
Insurance company, garnishment of: 53 Ga. 359.
Interest, garnishee liable for, when under void process: 61 Ga. 106.
Issues in justice court on return of garnishee 22 Ga. 618.
Joint debtors, one of, dying, garnishment cannot issue until estate is represented 17 Ga. 80.
Joint obligor, who has paid joint debt, creditor of, may garnish co-obligor
for what he is due to debtor by reason of the payment 38 Ga. 512.
Judgment, unsatisfied, against garnishee owing notes, no bar to suit on
notes by holder: 8 Ga. 549. Plaintiff in garnishment not entitled to, against
garnishee because answer was filed in vacation, etc. 53 Ga. 28. Against garnishee, ancillary to judgment against principal debtor: 55 Ga. 644. Against
garnishee, when not set aside: 58 Ga. 262 62/350. When set aside 63 Ga. 317.
Garnishment lies in suit on dormant: 22 Ga. 53. Foreign, against garnishee
for the debt, protects him 30 Ga. 440. Oldest takes fund brought into court:
51 Ga. 93. Against garnishee, must be at second term: 44 Ga. 188.
Jurisdiction, too late to object to, when garnishee answers, without objection, in court not having: 56 Ga. 393. Justice's court has not, of garnishment
when suit or judgment is pending in superior court: 61 Ga. 545.
Mistake as to legal duty, garnishee failing to answer through, and judgment
against him, judgment set aside at same term 50 Ga. 575.
:

:

:

,

:

:

:

:

:

;

:

:

:

:

:

:

:

:

:

;

:

:
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Negotiable instruments, debts secured by, subject of garnishment: 18 Ga.
55/615. Notes as subject of garnishment 5 Ga. 424 6/550. Purchaser
bona fide of negotiable note before due can collect same, notwithstanding
maker is garnished 38 Ga. 18.
650

;

:

;

:

Non-resident, property of, in this State, subject to garnishment: 30 Ga. 440.
Officer of government not subject to garnishment, etc. 55 Ga. 98.
Partnership, debtor to, after dissolution and division of debt, liable in garnishment, etc. 23 Ga. 164. Signing firm name by individual member of partnership to bond when he is plaintiff in garnishment: 51 Ga. 575.
Payment to sheriff on execution in favor of a debtor who is creditor of garnishee, held good: 52 Ga. 472. Better be made into court where there are
:

:

several judgments: 41 Ga. 694.

Practice in Augusta circuit in garnishment cases not interfered with 55
Ga. 98.
Process not dismissed, when plaintiff's attorney in common-law case signed
bond as security 55 Ga. 615.
Purchase-money, attachment for, under section 4539 of Code, cannot be
levied by garnishment on property other than that described in affidavit 56
Ga. 278.
Railroad, summons of garnishment requiring agent of, to answer what he
owes, not sufficient to ground judgment against company 55 Ga. 132; 60/552.
Receiver, plaintiff in garnishment proceedings files bill, and has himself
appointed 61 Ga. 437.
Salaries of officers of municipal corporations, where not subject to garnish:

:

:

:

:

ment:

Of teachers of public schools, not: 54 Ga. 109.
54/399.
garnishee pleading, in answer, rules as to 55 Ga. 276.
Several garnishments against maker of note, in different courts, and distribution of fund 35 Ga. 278.
Sheriff, having collected money for plaintiff in execution, liable to garnishment 50 Ga. 108. Garnishment on defendant in fi. fa. is excuse for failing to
make money on execution 51 Ga. 606.
Stockholder in bank not liable to garnishment, after transfer of stock: 24
Ga. 540. Creditors of, of Eatonton Railroad, cannot garnish stock: 25 Ga. 297.
Summons of garnishment founded on attachment, may issue after return
term of the attachment, without additional bond and affidavit: 35 Ga. 229.
Transferee of note on which suit was pending in name of transferor, allowed
garnishment: 9 Ga. 510.
Traverse of answer, presenting no direct issue, etc., is insufficient, and
should be stricken 60 Ga. 554.
Wages, daily and weekly, exemption of, from garnishment, extends to overseers, when: 25 Ga. 571.
Monthly, of railroad clerk, when not subject: 51
Ga. 576.
Warehouseman subject to garnishment when cotton was stored: 7 Ga. 104.
Western and Atlantic Railroad, superintendent of, was not subject to garnishment 37 Ga. 240.
26 Ga. 113

;

Set-off,

:

:

:

:

:

:

Notes from decisions since Code of 1882 :
Comity, statutory exemptions from garnishment have no extraterritorial
force perse; "reciprocity is comity": 73 Ga. 338; citing 30 Ga. 440; 34/511523

distinguishing 60 Ga. 525.

;

Distress warrant, though garnishment cannot issue on distress warrant,
justice collecting money on such garnishment without objection, not liable to
rule

76 Ga. 762.
General waiver of laborer's exemption,
:

in note, void

:

75 Ga. 471.
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to inquire into validity of judgment of
defendant, until traverse sustained and judgment about to
be entered against him. Error for court to entertain motion of garnishee to
set aside judgment against defendant: 80 Ga. 624. Judgment rendered against
garnishee not answering for two terms, although term of court abolished at
which he was directed to answer 93 Ga. 272.
Malicious suit, to throw light on question of malice in suing out process of
garnishment, previous unsuccessful application for receiver, admissible evidence 86 Ga. 25.
Municipal corporations, not subject to garnishment for sums due contractor: 81 Ga. 796 92/361 although work completed 95 Ga. 747. Municipal
police not subject to garnishment for effects coming into his hands as an officer, without owner's consent 92 Ga. 651.
City not subject to garnishment
for money due for work on schoolhouse 81 Ga. 796.
Power of attorney to collect, with oral instructions to apply proceeds of insurance policy to payment of debt, not operate to transfer same, against garnishment creditor 86 Ga. 582.
Railroad passing through and chartered in both Tennessee and Georgia,
garnishment in Georgia will not catch wages earned in Tennessee: 74 Ga. 548;
distinguishing 73 Ga. 337.
State, trustees of deaf and dumb asylum, not subject to process of garnishment: 85 Ga. 481.
Transferee, where, after transfer of negotiable note, maker garnished in
suit against payee answers indebted, but no judgment is entered, judgment
obtained by transferee will protect garnishee 74 Ga. 5.

Judgment, garnishee has no right

plaintiff against

:

:

;

;

:

:

:

:

:

CHAPTER

12.

OF THE ILLEGALITY OF EXECUTIONS.
A

9

CoDb
A

509.

CobJtf!i4
$$4i56, 566i.

§4736. (3664.) Illegality, how taken. When an execution against
the property of any person shall issue illegally, or shall be proceedj n g illegally,
and such execution shall be levied on property, such
person may make oath in writing, and shall state the cause of such

illegality,

and deliver the same

the case

ficer, as

may

to the sheriff, or other executing of-

be, together

with .bond and good security for

the forthcoming of such property, as provided by this Code.

When

no second

affidavit:

affidavit: 28 Ga. 613; 11/294.

2 Ga. 367.
Is the

Sheriff

may

disregard an insufficient

remedy where execution, although

is-

sued legally, is proceeding illegally: 17 Ga. 211. Section referred to and construed: 41 Ga. 695.
Not to stay execution because judgment irregular: 54
Ga. 494 51/323. When under this section defendant filing illegality need not
give forthcoming bond or pay costs: 53 Ga. 43; 63/520.
No affidavit of illegality where defaulting tax-collector: 21 Ga. 50.
When motion to dismiss
proper: 34 Ga. 427. Where omission in judgment no ground for illegality: 26
Ga. 162. By one partner: 60 Ga. 628.
That levy does not state property levied on is property of defendant, no
ground for illegality 65 Ga. 328.
Illegality will not lie to comptroller-general's^, fa. against defaulting taxcollector 65 Ga. 548.
;

:

:

:

lm
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Illegality to tax^. fa. held

demurrable

feree, held not

must

Affidavit

by transferee, on ground

distinctly negative jurisdiction

injunction not good ground

of

payment

to trans-

66 Ga. 88.

:

and service

;

application for

66 Ga. 254.

:

Not lie for variance between execution and judgment, unless material: 68
Ga. 158.
Excessive levy as ground that land levied on not defendant's, no ground:
68 Ga. 158.
Execution, in favor of one as administrator, levied after death of administrator, and while intestate's estate not represented, no ground for illegality:
69 Ga. 289.
Judgment by default on garnishment against corporation, pending application for charter, attacked by illegality as void 69 Ga. 751.
Alleging pleadings so deficient that legal judgment could not be rendered,
insufficient 70 Ga. 646.
Various grounds here held insufficient, and affidavit dismissed 70 Ga. 646.
Illegality properly sustained to process on a decree, issued by clerk and commanding sheriff to abate nuisance 71 Ga. 256.
Sufficient to swear that he was "advised and believed" that it was proceeding
Ground good that there was no entry for seven years: 71 Ga. 293.
illegally.
Lies only for defendant if filed by one not a defendant, dismissed 72 Ga.
;

:

:

:

:

;

:

186.

Effect of order sustaining illegality and declaring

judgment a

nullity

was to

restore parties to position held before judgment: 73 Ga. 50.
Affidavit of illegality construed strictly against affiant

must swear

Affiant

Ga. 247

;

by defendant's executor, to best of knowledge and

Illegality lies to executor

:

:

:

73

belief, insuffi-

80 Ga. 774.

:

That land not
ity

73 Ga. 94.
best of knowledge and belief, insufficient

;

citing 58 Ga. 445.

Affidavit

cient

positively

from chancery decree:

'73

Ga. 796.

sufficiently described in advertisement,

no ground for

illegal-

75 Ga. 230.

Will not

excessive levy 77 Ga. 46 see also 57 Ga. 68.
justice of peace related to party, not attacked by illegality

lie for

Judgment by

:

;

77 Ga. 46.
Officer's refusal to levy

feat process

on property pointed out by defendant, will not de-

77 Ga. 83.

:

Affidavit containing only general allegations, with conclusions drawn therefrom, demurrable: 77 Ga. 89.
Illegality overruled where execution, in not following decree, benefits complaining party 77 Ga. 126.
General allegations in illegality, in conflict with official entry, not considered 77 Ga. 126.
Allegation, by surety, of conversion of sufficient property, by plaintiff, to pay
decree, good 77 Ga. 127.
Equitable defense to execution, may be set up by illegality: 77 Ga. 127.
:

:

:

remedy where judgment without jurisdiction: 77 Ga.
Lapse of one year from time of levy before seizure, etc., no ground of
Illegality proper

330.
ille-

77 Ga. 528.
Misdescription in forthcoming bond, i. e., variance from description in levy,
should not benefit obligor in suit on bond. Proof that affidavit of illegality
disposed of, that property advertised and not produced, essential to recovery
on forthcoming bond 81 Ga. 199.
gality

:

:

:
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Law

conclusively presumes that all grounds of illegality, apparent
were included: 81 Ga. 199.

when

affidavit filed,

Pending illegality, fi. fa. withdrawn for another levy, former levy not rendered illegal 84 Ga. 117.
:

Action for damages for deterioration, cannot be maintained by plaintiff, on
forthcoming bond, in illegality case: 85 Ga. 136.
Affidavit of illegality, complying with terms of special act, defendant entitled to trial upon merits 86 Ga. 301.
That another's taxes assessed too low, or on wrong basis, not ground for
:

illegality

:

89 Ga. 598.

had paid more than fi. fa. on plaindebts under garnishments, dismissed 91 Ga. 39.
Dismissal of levy on one defendant's property and levy on another's, not

Illegality alleging only that defendant
tiff's

:

ground for

illegality

:

91 Ga. 64.

ground that
witness claimed too much nature of issue and proof: 93 Ga. 575.
Where execution was proceeding by levy against principal debtor, in favor
of surety, and illegality setting up payment held good 93 Ga. 781.
Illegality where execution proceeding under section 547, judgment being
void for want of jurisdiction 95 Ga. 703.
Illegality to execution for costs, including witnesses' fees, on

—

:

:

A

3

Cobb

!i4

§4737. (3665.)

No

illegality until after levy.

gality shall be received by
until a levy has been

any

sheriff, or

No

affidavit of ille-

other executing

officer,

made.

Returnable to next regular term, and not to adjourned session of same court
When fatal defect apparent on face of execution, illegality sustained) whether sets forth good grounds or not: 59 Ga. 799. Sheriff not in
default in not selling property, proper illegality proceeding having been instituted 60 Ga. 410.
Lies only in favor of defendant: 72 Ga. 186.
Where court sustained two grounds of illegality and dismissed levy, defendant could not except to judgment overruling others: 76 Ga. 101.
Defendant reciting levy and giving forthcoming bond, estopped to deny fact
45 Ga. 300.

:

of levy

:

84 Ga. 117.

§4738. (3666.) Illegality, how returned and tried.

When

the levy

have been made, and affidavit and bond delivered to the officer
as herein provided, it shall be the duty of such officer to suspend
further proceedings on such execution, and return the execution,
affidavit and bond, to the next term of the court from which the execution issued, and it shall be the duty of said court to determine
thereon at the first term thereof, unless the plaintiff, or his attorney, desire to controvert the facts contained in said affidavit, in
which case an issue shall be joined, which issue shall be tried by a
jury at the same term, unless good cause is shown for a continuance.
shall

Duty

to return 71 Ga.'295.
Constable not liable for turning over to defendant in fi. fa. property to
which illegality verdict entitled him, though verdict reversed on certiorari: 79
Ga. 611.
All evidence in support of illegality ruled out, submission to jury improper:
81 Ga. 162.
:
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Affidavit of illegality filed,

and

appear at

affiant failing to

trial,

missed, not tried ex parte: 86 Ga. 482.
Defendant must file illegality in court where tax execution
statute, or abandon remedy altogether: 89 Ga. 598.

§4739. (3667.) Damages for delay only.

Upon

should be disreturnable by

is

the trial of an

A

et 1859 '
p f9
1871 ~ 2 p 62

is-

sue formed on an affidavit of illegality filed in the superior courts,

'

-

the jury trying the case shall have power to assess such damages,

not exceeding twenty-five per cent., as may seem reasonable and
just, upon the principal debt, provided it shall be made to appear
that such illegality was interposed for delay only. And whenever
an illegality may be dismissed for insufficiency, or informality, or is
withdrawn, plaintiffs in execution shall have full power to proceed,
as is provided in this Code in cases where claims may be dismissed
or withdrawn.
Damages for delay under this section 4 Ga. 282. Where twenty per cent,
damages held to be too much 50 Ga. 635. Recovered for delay 49 Ga. 280.
Illegality may be withdrawn subject to plaintiff's right to proceed, etc.
69
:

:

:

:

Ga.

284.

§4740. (3669.) Property

may

be sold

under other executions

When an ^
i

.

t

l 4

?

l

-

^

1fl

execution has been levied on property, and an affidavit of illegality
filed to stay proceedings thereon, the property so levied on shall be

makamount

subject to levy and sale under other execution, and the officer

ing the

first

levy shall claim, receive, hold, and retain such

deem sufficient to pay
the execution first levied, including interest up to the time of the
court at which said illegality shall be determined; and any bond
given by the defendant on filing such affidavit shall be released and
of the proceeds of the sale as the court shall

discharged so far as relates to the property sold.
§4741. (3670.)

Who may file

An

illegality.

affidavit of illegality

may

be filed by an attorney in fact, or an executor, administrator,
or other trustee.
Not made by codefendant when execution not proceeding against him 34
By a temporary administrator 39 Ga. 565.
Affidavit filed by executor, verifying grounds "to the best of his knowledge
and belief," not sufficient: 80 Ga. 774.
:

Ga. 268.

:

Agent making
writing

:

affidavit of illegality, not necessary that his authority

be

in

86 Ga. 760.

§4742.

(3671.)

When

illegality

cannot go behind judgment.

If the

defendant has not been served, and does not appear, he may take
advantage of the defect by affidavit of illegality; but if he has, had
his day in court, he cannot go behind the judgment by an affidavit
of illegality.

Cannot go behind the judgment 57 Ga. 608 62/36-39 7/204 22/570. The
judgment could not be attacked by 8 Ga. 143 11/137. When cannot set up by illegality a defense which should have been made when judg:

validity of

;

:

;

;

;

$$S741, soos.

-

:
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ment rendered

Can only
Demurrer

on the hearing on grounds taken
it did not
set forth and disclose sufficient grounds: 49 Ga. 578.
Where omitted, grounds
of illegality should have been included in first affidavit of illegality 55 Ga. 335On ground that no service or appearance to suit on which execution founded
55 Ga. 396-398; 26/140; 59/465.
Injunction where illegality would not go behind the judgment: 57 Ga. 46, 47.
Question settled by verdict cannot be raised by illegality to fi. fa. founded
thereon 65 Ga. 45.
Illegality not remedy to set aside judgment because rendered as by default
while issuable plea filed 68 Ga. 65 citing 63 Ga. 510 64/565.
Statute of limitations not good as ground of illegality after judgment: 68
Ga. 83.
As to setting up want of service by illegality, record showing untraversed
return of service, etc. 68 Ga. 215; see also 55 Ga. 677.
Surety on claim bond bound by verdict and judgment for damages, etc.,
and cannot go behind it by illegality 68 Ga. 247.
Legality of judgment affirmed by Supreme Court, not attacked by illegality
for errors which could have been excepted to 68 Ga. 296.
Defendant cannot set up by illegality defenses which might have been urged
before judgment as to want of jurisdiction validity of judgment not attacked 69 Ga. 180. See 59 Ga. 606.
Unless void, judgment cannot be attacked by illegality irregularities may
be corrected by motion 71 Ga. 11.
Effect of order sustaining illegality and declaring judgment void, was to restore parties to position held before judgment: 73 Ga. 50.
Cannot go behind decree 77 Ga. 126.
Plaintiff dying and executor made party without notice to defendant who
had good defense, illegality lay, when 75 Ga. 629.
Where defendant had had day, and at most judgment was only irregular:
83 Ga. 77.
Too late after judgment on appeal to superior court to set up by illegality
that justice court was not held at lawful court-house 88 Ga. 161.
Where defendant in justice court resided in another county, personal service ineffectual judgment a nullity 89 Ga. 254 citing 68 Ga. 354.
But as court had jurisdiction of subject-matter had defendant been resident, he had had day in court: 89 Ga. 254; citing 69 Ga. 183; distinguishing
48 Ga. 491.
Defendant in suit filed after return day, offering plea at second term, refusal to allow which not excepted to, had had day in court: 90 Ga. 253.
Illegality by one defendant on ground that mere surety for other defendant,
not lie, when 91 Ga. 64.
Judgment wholly void for want of jurisdiction, illegality lies: 91 Ga. 264.
Ostensible surety on bond under section 4605, may file illegality to execution on judgment on said bond, on ground of forgery: 93 Ga. 579.
in the illegality

:

:

43 Ga. 273.

49 Ga. 549.

insist

to illegality sustained, in that

:

:

:

;

;

:

:

:

;

;

:

;

:

:

:

:

:

;

;

:

General Note on Illegality.
Notes from Code of 1882
lies to levy on private property of,

Administrator, illegality

when

:

44 Ga.

616.

must contain all grounds existing at the time: 2 Ga. 367; 55/335.
second, allowed for causes existing at time of first: 2 Ga. 367; 53/388.
As to what second should show: 59 Ga. 260. Amendable instanter, when: 8 Ga.
317 14/36. Insufficient, sheriff may disregard 11 Ga. 294. Sheriff liable to
injured party if wrong: 28 Ga. 613.
Amendable, when 45 Ga. 610. KeturnAffidavit

No

;

:

:

;:
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Of the illegality of executions.

able to next term of court issuing execution 45 Ga. 300. Must distinctly present the matter relied on 50 Ga. 210. Alleging judgment is for sum considerably greater than verdict, insufficient 46 Ga. 282. "To best of knowledge and
:

:

:

where no bar to
codefendant: 61 Ga. 521. Showing judgment dormant, not demurrable: 61 Ga.
Grounds of, should be set out clearly, etc. 62 Ga. 166. To execution, for
16.
causes existing prior to judgment, overruled: 7 Ga. 204. To judgment, on
ground of magistrate's misconduct, demurrable 63 Ga. 510.
Agreement, executory, no ground of illegality 60 Ga. 430.
Attachment, when illegality good defense to judgment in: 54 Ga. 575.
Attorney, illegality to execution to enforce lien for fees, dismissed: 53 Ga.
Contract before judgment not set up after: 57 Ga. 608.
43.
Award of arbitrators, illegality to, did not lie 37 Ga. 35.
Bond, when not necessary, etc. 52 Ga. 396 53/43, 568 54/693.
Costs in superior court, illegality to execution for: 21 Ga. 381.
Day in court, defendant having had, cannot go behind the judgment 43 Ga.
Prior, by one defendant,

belief," not sufficient: 58 Ga. 445.

:

:

:

:

:

;

;

:

274, 275

;

44/44.

Decree not signed, illegality to, sustained 54 Ga. 486.
Defense that could have been made to the action, no ground for illegality:
45 Ga. 131.
Discharge in bankruptcy not set up by illegality 61 Ga. 500.
Dismissal of illegality, when no bar to motion to set aside judgment: 54
Ga. 338.
:

:

Dormant

fi.

fa., illegality to, sustained: 9

Ga. 400.

Evidence confined to grounds of affidavit 8 Ga. 317. Official return as 52
Ga. 646. Eeturn of dead sheriff good 53 Ga. 556. Parol not admissible, etc.
60 Ga. 614. When there is a written agreement of settlement, it is best 62 Ga.
161.
Burden of proof on defendant when payment is ground of illegality 62
:

:

:

:

:

Ga.

160.

Forthcoming bond, failure to

give,

no ground to dismiss

affidavit of illegal-

ity: 53 Ga. 43,569.

Garnishment without proper

affidavit and

bond ground

for illegality

:

61 Ga.

370.

Homestead protected by illegality, etc. 59 Ga. 817.
Judgment, validity of, cannot be attacked on illegality to the execution: 8
Ga. 143; 11/137. Charge that the execution issued from "bogus," too general:
50 Ga. 622. Irregular, no ground of illegality 51 Ga. 324 54/494. Illegal, no
ground: 53 Ga. 86. Affidavit cannot go behind, etc. 57 Ga. 608 59/604. On
insufficient evidence, or by default, conclusive, when: 64 Ga. 565. Rendered
by court not having jurisdiction, remedy by illegality: 46 Ga. 396.
Jurisdiction, illegality remedy as to question of: 48 Ga. 491.
Levy excessive, illegality not remedy for: 57 Ga. 68. Motion to dismiss
proper remedy, when 34 Ga. 427.
Notice of suit, averment that defendant had not had, not demurrable: 52
:

:

;

:

;

:

Ga. 523.
Partners, no ground of illegality that partner was not sued in his own
county, etc. 54 Ga. 486. Illegality by one 60 Ga. 628.
Practice, superior court can cause defendant to make abstract of affidavit,
etc.
41 Ga. 691.
Relief Act of 1870, illegality under, because taxes were not paid 45 Ga. 81
47/400. As to counter-affidavit 44 Ga. 430.
Res judicata, when question arising is, etc. 40 Ga. 67 42/614.
:

:

:

:

:

:

;

when none, judgment a nullity, and illegality lies: 26 Ga. 140.
Acknowledgment of, nq waiver of jurisdiction 48 Ga. 491. Nineteen days
Service,

:

:

SECOND TITLE.— CHAPTER
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12.

Of the illegality of executions.

before judgment,

when sum

Affidavit of

want

Traverse of

sheriff's

is over $50.00, ground for illegality
56 Ga. 282.
and no knowledge of suit, good ground 59 Ga. 461.
return of, must be made at first term after notice, and
:

of,

:

made a party: 55 Ga. 677; 63/481. Sheriff's return of, conclusive till
traversed 55 Ga. 396. Affidavit showing want of, and that defendant was not
resident of the county, etc., dismissed: 49 Ga. 549, 578.
sheriff

:

Surety, judgment against principal and surety generally, no ground for ille26 Ga. 162. When released by agreement with plaintiff, illegality a
remedy 51 Ga. 424. Affidavit of illegality by 56 Ga. 174. In bail-trover, cannot go behind judgment: 61 Ga. 544. On supersedeas bond, illegality by, should
have been dismissed 61 Ga. 255.
gality

:

:

:

:

Stay bond, illegality under: 35 Ga. 254; 38/141.
86

Stockholder in corporation individually liable, entitled to illegality: 22 Ga.
Who has had his day in court, not entitled 51 Ga. 633.
52/310.
;

:

Tax ordinance

illegal,

better resisted by injunction,

when

Tax, county, illegality of fi. fa. for, dismissed: 60 Ga.
tained to t&xfi.fa. against a railroad: 66 Ga. 563.

Tender of county orders on fi.
ground of illegality 63 Ga. 311.

fa. issued

:

55 Ga. 678.

349.

Illegality sus-

on forfeiture of criminal bond,

:

Variance, immaterial, between verdict and judgment, no ground for illegalBeing material, execution quashed: 39 Ga. 565.

ity: 19 Ga. 579.

Notes from decisions since Code of 1882
Construed, affidavit of illegality construed strictly against affiant 73 Ga. 94.
Demurrer, sustained to part of illegality, not dismissed as to whole 77 Ga.
389.
Judgment prerequisite to execution 74 Ga. 831. Motion to dismiss
takes precedence over one to quash fi. fa.: 77 Ga. 389.
Allegations here so
uncertain as to be demurrable 77 Ga. 528.
:

:

:

:

Dismissal of levy on lands of principal, no ground for illegality on part of
surety 91 Ga. 64.
:

affidavit must distinctly negative jurisdiction and service; application for injunction not good ground 66 Ga. 254.

Grounds,

:

Judgment declared void and

illegality sustained, effect

held before judgment: 73 Ga.

ties to position

was to restore par-

50.

Pleading, allegation in affidavit of illegality that plaintiff in fi. fa. was
dead, was mere pleading: 74 Ga. 752.
Practice, where affiant fails to appear and prosecute illegality: 95 Ga. 307.
Rule, pendency of, against executors to show cause why they did not pay
up an execution, no ground for illegality: 74 Ga. 350. Affidavit of illegality
setting up deficiencies in sheriff's advertisement and description, no defense
to rule for not making money on fi. fa.: 82 Ga. 736.
Second illegality, when,/?, fa. withdrawn by leave and second levy made and
advertised: 66 Ga. 682.
No second illegality on grounds which defendant
should have known when first filed, although counsel failed to inform him of
his rights 91 Ga. 143.
Sheriff liable to injured party if rejects affidavit of illegality, which is
pi'oper remedy 76 Ga. 294.
Wife's illegality, to chattel-mortgage of self and husband setting up surety:

:

ship,

but not alleging that property hers, valueless: 74 Ga.

360.
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Lost papers, where, when, and

how

established

;

CHAPTER

ARTICLE

§§4743-4745

1.

establishment of lost papers in superior court.

13.

LOST PAPERS, WHERE, WHEN, AND

ARTICLE

13,

HOW

ESTABLISHED.

1.

ESTABLISHMENT OF LOST PAPERS IN SUPERIOR COURT,
§4743. (3980.)
loss of

any

Office

papers

may

be established instanter.

Upon the ^5JtJ5«8

original petition, answer, declaration, plea, bill of in-§ 5673

dictment, special presentment, or other

office

paper, a copy

may

-

be

established instanter on motion.
Notice not indispensably necessary

:

3 Ga. 121.

tion to establish copy of lost writ, process, bail-bond, etc.

:

20 Ga. 11, 12.

Stated

:

57 Ga. 249.

ApplicaTrial

should not proceed until lost counter-affidavit to enforcement of mechanic's
lien established 56 Ga. 592. When a certiorari not filed in office or in possession of clerk of superior court, was not such office paper as could be established under this section 58 Ga. 469, 470. Record and bill of exceptions lost
in transmission, should have moved to establish copies at term of court where
returnable: 59 Ga. 242, 642-644. Voluntary bond in criminal case, delivered
to clerk and deposited, is an office paper, and established by copy at once and
without notice 63 Ga. 702.
Stated 69 Ga. 290.
Neither entry on docket nor order on minutes essential to establishment of
copy amendment to declaration 65 Ga. 23.
Continuance not granted to enable copy to be established, no reason for
delay being shown 70 Ga. 168.
Copy of lost declaration and process allowed to be established, when: 86
Ga. 74.
Where lost paper is part of muniment of title in ejectment pending in
another court, notice should be given; if not given, order nunc pro tunc excluded 69 Ga. 369 70/783.
To establish copy judgment, it may be proper to notify opposite party 92
Ga. 379.
Where court properly suspended claim case to allow copy mortgage./?, fa.
established. Calling copy "alias," immaterial. Minor discrepancies not work
new trial 88 Ga. 421.
Copy must be in all respects accurate, including all entries: 90 Ga. 582.
:

:

:

:

:

:

;

:

:

:

§4744. (3981.) Papers sued on are

ment sued on
it is

shall be

deemed an

the foundation has gone to

office

office

papers, when.

The

instru-

paper, after the case of which

trial.

See 59 Ga. 643.

§4745. (3982.)

How

paper (other than an

other papers are established.
office

paper,

The owner

of a

and which cannot be sued on and$ 4767

collected in a justice's court) lost or destroyed, desiring to establish

the same, shall present to the clerk of the superior court of the

county where the maker of the paper
78

Actsy.855-6,

resides, if a resident of this

-

;

§§4745-4749

SECOND TITLE.— CHAPTER

Lost papers, where, when, and

how established;

ARTICLE

13,

1234

1.

establishment of lost papers in superior court.

State, a petition in writing, together with a copy, in substance, of
the paper lost or destroyed, as near as he can recollect, which copy
shall be

sworn to by the petitioner, his agent, or attorney; where-

upon the clerk

name

shall issue a rule nisi in the

of the judge of the

upon the opposite party to show cause, if any
he has, why the copy sworn to should not be established in lieu of
the lost or destroyed original; which rule shall be served by the
sheriff, his deputy, or any constable of this State, personally upon
superior court, calling

the party,

if

to be found in thi3 State, twenty days before the sitting

which the rule nisi is made returnable; and if the
party cannot be found in this State, then the rule shall be published
in some public gazette of this State twice a month for two months
of the court to

before the final hearing of the rule.

What

and as to making administrators of deceased colOGa. 445.
Satisfaction and judgment asked for
equity by owner as to lost note where indemnity tendered 12 Ga. 507. As
petition

must

allege,

obligors parties defendant
in

:

:

to service personally of rule nisi: 61 Ga. 295;

may be

The application

28/537-540.

by one other than the party who best knew the facts 24 Ga.
483, 484. Trial by jury on issue joined as to establishing copy of lost note: 36
Ga. 380. When under Act of 1866 copies of lost bonds or notes, without requiring indemnity 36 Ga. 212. Where held as a right to establish copy of lost
note 40 Ga. 75, 76. A copy deed established according to law, when in lieu of
verified

:

:

:

original, for all purposes

Judgment

:

9 Ga. 440.

establishing copy not concludes issue of non

est

factum: 79 Ga.

761.

Substantial copy of lost paper should appear in proceedings to establish
under Act of 1887 (p. 112) abstract company not compellable by subpoena duces
tecum to produce their copies of lost record-books: 87 Ga. 368.
J

ct
8556 '
239

^

§4746. (3983.) Continuance, when granted. In a proceeding to establish lost papers under the provisions of the preceding section, no

continuance shall be granted, unless it appear reasonable and just to
the court; nor shall a continuance be allowed to the same party more
than once, except for providential cause.

Where
Acts

1855-e,

refusal of continuance

worked no harm

§4747. (3984.) Rule absolute.

When

:

56 Ga. 213.

the rule nisi has been duly

served as hereinbefore provided, the court shall grant a rule absolute
establishing the copy of the lost or destroyed paper sworn to, unless

good and sufficient cause be shown
not be granted.
Acts

1855-6,

why such

Ga.

i:i3.

When

the copy is esdone shall furnish the
copy to the party who had it established, with a certified indorsement thereon of the day and term of the court when the rule absolute was granted: Provided, all costs of the proceeding are paid.
A lost instrument may be sued on; and
§4749. Lost note sued on.
if a plea of non est factum is filed, the same may be met by proof that
§4748. (3985.)

Certified indorsement of copy.

tablished, the clerk of the court in which

60

rule absolute should

it is

SECOND TITLE.— CHAPTER
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Lost papers, where, when, and

how established;

13,

ARTICLE

1.

§§4750-4752

establishment of lost papers in superior court.

the lost note was genuine, and that the copy attached to the declaration

is

correct.

paper lost or destroyed ^pCt|3 9855
be a note, bill, bond, or other instrument upon which suit may be
brought, the owner thereof may institute suit thereon so soon as the
rule nisi has been issued as hereinbefore provided for, and it shall
be set forth in the declaration that the paper sued on is lost or destroyed; and in no case shall there be a judgment had in such suit
until it shall be determined whether the application to establish the
paper be granted or not; and if granted, then judgment shall be had
§4750. (3986.) Suit on

lost

paper.

If the

"

6,

"

6'

as in other cases.
This remedy cumulative, and does not deprive party of right to sue at law:
Where proceeding under this section, and original note found, may
amend his declaration 46 Ga. 401.
42 Ga. 462.

:

In a suit ^fag855
§4751. (3987.) Oyer of lost paper shall not be demanded.
such as provided for in the preceding section, oyer of the paper sued

on shall not be demanded until at the time of the rendition of judgment in such suit; and then if the plaintiff produce a copy of the
paper, with a certified indorsement thereon by the clerk of the court
in which it was established, as hereinbefore directed, it shall be
taken and considered as the original.
§4752. (3988.)

When

execution is

lost,

alias

may

issue.

When any Act

execution which shall have been regularly issued from the superior
courts of this State shall be lost or destroyed, the judge of the court

from which the same issued may at any time, either in open court
upon proper application being made and the facts proven
by the affidavit of the applicant, his agent or his attorney, or by
any other satisfactory proof, grant an order for the issuing of an
or vacation,

alias execution in lieu of the lost original execution.

What

order of court as to issuing alias fi. fa. should set forth 9 Ga. 275.
to establishment of lost fi. fa.: 11 Ga. 637. What is not an alias fi. fa., but
copy established of lost fi. fa.: 17 Ga. 187. When indorsement of alias fi. fa. on
:

As

an execution purporting to be an original did not make it an alias fi. fa.: 19
Ga. 8. Where although called an alias fi. fa. it was only a copy 58 Ga. 555.
Where order for alias fi. fa. was of no avail: 48 Ga. 183-186. Where entry on
established copy of fi. fa. prevented its dormancy: 53 Ga. 30,31. Notice to
defendant not necessary in proceeding to issue an alias fi. fa. on loss of the
original, and will not preclude him from showing it is paid: 62 Ga. 370.
:

Applicable to city court of Savannah

One day's

:

67 Ga. 32.

notice to defendant held sufficient: 67 Ga. 32.

s 18 57,
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§§4753-4755

ARTICLE

18,

1236

2.

Establishment of lost papers in justices' courts.

ARTICLE

2.

ESTABLISHMENT OF LOST PAPERS IN JUSTICES' COURTS.
Ct

851 " 2
'

^) 245
§3963.

-

§4753. (3989.) Papers belonging

to suits

may

be established

When

.

note, or other evidence of debt, or any summons, exany other paper belonging or appertaining to any suit or
other proceeding in any justice's court of this State, shall be lost,
destroyed, or mislaid from the hands of the justice of the peace, such
justice, may, by reason and virtue of his office, establish instanter a
copy in substance of such paper in lieu of the original so lost; and
if any such paper be lost, destroyed or mislaid from the hands of
any person other than the justice of the peace, the party plaintiff
or defendant, or any one interested, wishing to use such lost paper,
shall be permitted to establish and use in lieu of the original a substantial copy of the same, by making affidavit of the loss of the original, and that the copy proposed to be used is a copy in substance of

aD y bond,

bill,

ecution, or

the lost original.

Copy

affidavit

and warrant established before justice of the peace

58 Ga.

:

172.

summons,

Bill of particulars to magistrate's

is office

paper and

may

be es-

tablished instanter: 91 Ga. 234.

A ct
P

855 " 6
'
255

The owner of a
law, be sued on and collected

§4754. (3990.) Other papers, how established.

paper which may, according to
justice's court,

who wishes

to establish the same,

may present

of the justices of the peace of the district in which the

lost

in a

to one

maker resides,

a resident of this State, a copy in substance of the paper lost, as
nearly as he can recollect, which copy shall be sworn to by the applicant, his agent or attorney, or be proved by other evidence; whereif

upon such

justice of the peace shall issue a rule nisi, calling

the opposite party to show cause,

if

any he

has,

why

upon

the copy should

not be established in lieu of the original so lost or destroyed; which
rule shall be served upon the party personally, if to be found, ten
days before the sitting of the court to which he is called upon to show
cause,

by any constable

of the State;

and

if

the party

is

not to be

found, then the rule may be published in a public gazette of this
State for one month before the final hearing of the rule, and if no

shown, the justice shall give judgment establishing
the copy in lieu of the original so lost or destroyed, and the copy so
established shall be certified to by the justice of the court in which
it was established, and shall have all the force and effect of the orig-

sufficient cause be

inal.
1

Executions is§4755. (3991.) Alias executions from justices courts.
sued from the justices' courts of this State, when lost or destroyed,

may

be supplied by an alias execution, to be issued by the justice of

1237

SECOND TITLE.—CHAPTER
Summary

13,

ARTICLE

3.

§§4756, 4757

establishment of lost papers.

the peace under the same rules and regulations as those which prevail in the superior court on the subject of issuing alias executions.
Section referred to, as to notice being requisite in proceeding to issue an
alias fi. fa.: 62 Ga. 371.

A t
In all cases for the purpose of pc 1s3J866
establishing any lost or destroyed paper (other than an office paper),
any person whose interest is to be affected by the establishment of
such lost papers shall, upon motion, by order of the court, be made
§4756. (3992.)

Who may

be party.

-

-

a party defendant to such proceeding, and be allowed all the rights
of defense against the same as fully as if he was the maker of said
lost paper.

ARTICLE

3.

SUMMARY ESTABLISHMENT OF LOST PAPERS.
howmade. The owner, or Actf J876
agent of said owner, or legal representative of the owner of any bond, § 4745
bill, note, draft, check, or other evidence of indebtedness, which has
been lost or destroyed, may establish a copy of the same in the following summary manner: Said owner, agent or representative shall
file a petition with the ordinary of the county of the residence of the
alleged debtor, or maker, if he is a resident of this State (said ordinary being hereby created judicial officer for the purpose herein),
which petition must be sworn to by the party applying, and shall
contain as full and accurate description as possible of said lost paper,
and of the loss and mode of loss, and of the inability to find the
same, and wherefore, and a prayer for the establishment of a copy,
setting forth the copy desired to be established.
Thereupon said or§4757. (3995a.)

Summary

establishment,

-

dinary shall issue a citation, or notice, to said alleged debtor or
maker, requiring him to appear at a day not more than ten days
distant, and show cause, if any he has and can show, why said
copy should not be established in lieu of the lost original. This
citation or notice must be personally served by an officer, either
sheriff or bailiff, or person specially appointed by said ordinary for
the purpose, at least five days before the time of hearing. If no successful defense is made at the time and place appointed, the ordinary shall proceed to establish, by an order entered on the petition,
the copy so prayed to be established, which shall have all the effect
of said original.
Said petition, notice and order shall be entered in
a book of record specially prepared for the purpose. If the debtor
or maker so served shall file a defense under oath to the effect that
such original never existed as claimed, then said ordinary shall decide, after giving the parties time for preparation and hearing, said

'

SECOND TITLE.— CHAPTER

^4758, 4759

Summary

13,

ARTICLE

1238

3.

establishment of lost papers.

time not to exceed twenty days, upon the case so made, and if in
favor of the applicant, and no appeal is entered as hereinafter provided, said decree shall be entered on the petition, and then the copy
so established shall have the same effect as an original.
If the ordinary's decision is in favor of the alleged debtor or maker, then the
ordinary shall also enter his decision on said petition. In all cases
all the proceedings shall be recorded as above provided.
If either
party to the aforesaid proceedings shall be dissatisfied, and claim an
appeal, the ordinary shall grant the same upon the applicant's
giving the usual bond and security for costs, as in cases of appeal
from the court of ordinary to the superior court. Said appeal shall
be tried in the superior court and returned to the next term after
such decision, with all the pleadings and proceedings had before the
ordinary. In the superior court, said case shall be tried and determined as provided in section 4745, and the following sections of the
Code.
Mortgage not such evidence
Acts

1876,
p. 102.

of indebtedness as

§4758. (3995b.) Non-residents, how served.
to be a debtor or

maker

contemplated

:

66 Ga. 322.

When the person alleged

of the lost or destroyed paper set forth in

the preceding section, shall not reside in this State, then such alleged

debtor or maker

may

be

made

a party to the proceedings above

men-

by publication in a gazette to be designated by said ordinary
when so made a party (which shall
be according to the form in cases in chancery), then all the provisions of this Chapter shall apply in this case, and all the provisions
tioned,

twice a week for two months, and

thereof shall apply throughout, except as herein excepted.
Acts

1876,
p. 102.

Compensation of ordinary. The compensation of
the ordinary for all services in such cases shall be the sum of five
§4759. (3995c.)

dollars.

—

General Note on Chapter 13. Could be no establishing of a guardian's
bond as an office paper in superior court 1 Ga. 355. Where on loss of note,
holder could in equity, on tendering indemnity, ask satisfaction and payment:
:

An

12 Ga. 507.

to process

ment

order of court establishing declaration only, does not extend

and service: 13 Ga.

of lost papers

:

218.

17 Ga. 123.

As

to equity's jurisdiction in establish-

Proceeding to establish lost

sheriff's

deed,

Who

are not necessary
fa. a necessary party: 18 Ga. 368.
proceedings
to estaball
472-475.
should
a
party
to
State
be
27 Ga.

defendant
parties

:

in

fi.

Superior court can
papers belonging to a State case 18 Ga. 527.
by the paper itself: 19 Ga. 298. The contents of a lost paper determine its character, and not the name that witnesses
give it: 29 Ga. 356. Where from the record it did not appear but that the
copy of presentment from minutes established in lieu of lost original was the
original itself: 29 Ga. 523. Need not establish, but may recover on proof of
contents of lost paper: 30 Ga. 545. Lost paper must, be established before
transfer of papers from old to a new county 30 Ga. 703. Paper must be so established as to take place of the original, to be evidence in suit brought under
Act of 1865 32 Ga. 215. Where in proceedings to establish a copy note, all the
lish lost

:

rectify order establishing lost paper,

:

:

SECOND TITLE.— CHAPTER
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§§47.60-4762

14.

Nuisances and their abatement.

makers,

or,

if

dead, their representatives, should be parties: 33 Ga. 452.

establishing copy deed in proceeding where heirs at law parties,
does not bind others not heirs and without notice: 34 Ga. 167. That no indemnity required in establishing copies of lost bonds and notes under Act of
1866: 36 Ga. 212, 219. Should be proper affidavit made, to summarily establish

Judgment

notes under Acts of 1865-6

:

45 Ga. 129.

Superior courts have no jurisdiction

Originals, pleadings, process, verdict,
to establish lost wills: 55 Ga. 601.
judgment, lost copy established instanter, and copy from clerk of Supreme
certified, evidence: 57 Ga. 249.
Proper affidavit as to loss or destruction of deed or other instrument, preliminary to admitting copy as evidence: 56 Ga. 230; 58/567. Note declared on, lost pending action, copy

Court duly

still in existence, may proceed without establishing
the copy: 60 Ga. 131.
Judgment not reversed, if free from material error, because lost bill of particulars established is incorrect 91 Ga. 234.

annexed to declaration

:

CHAPTER

14.

Ctf^'
NUISANCES AND THEIR ABATEMENT.
§4760. (4094.)

May

be

Any

removed, and how.

nuisance which

tends to the immediate annoyance of the citizens in general,
ifestly injurious to the public health

and

is

Act

1833,

man- §$3061/8858,

safety, or tends greatly to

corrupt the manners and morals of the people,

may

be abated and

suppressed by the order of any two or more justices of the peace of
the county, founded upon the opinion of twelve freeholders of the

same county, who shall be summoned, sworn, and impaneled for
that purpose; which order shall be directed to and served by the
sheriff of the county, or his deputy.

Where

the costs were thrown on the losing party 41 Ga. 135. Section re42 Ga. 638. Private nuisance may be abated under
this section on application of party injured 50 Ga. 130-133. Justices of the
peace have no jurisdiction under this section to abate as a nuisance a bridge
over a navigable stream: 50 Ga. 156. No abatement of public nuisance at instance of a private individual: 50 Ga. 461. Stopping or impeding a private way
may be abated by proceeding under this section 55 Ga. 310. And extends to
a neighborhood road 61 Ga. 156. To what cases justice's jurisdiction to abate
:

ferred to and construed

:

:

:

:

extends 60 Ga. 266.
This law not prevent subsequent legislature from conferring on town authorities the power to abate nuisance
70 Ga. 191.
Statutory remedy to abate nuisance should be resorted to unless it be inadequate to special facts, equity will not interfere 83 Ga. 451.
:

:

;

:

84761.

Public nuisance, how restrained.

Private citizens cannot ^H^'J!!3
oooo, 47oo.

generally interfere to have a public nuisance enjoined, but the petition must proceed for the public on information filed by the solic-

^g

a 451.
-

806.

itor-general of the circuit.

how abated. If a nuisance com- Act|4 1892
plained of exists in a town or city under the government of a mayor, $ 3858
§4762. (4095.) Nuisances in

cities,

-

>

'
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intendant, aldermen, wardens, or a

common

council or commission-

such nuisance, by and with the advice of said aldermen, wardens,
may be abated and removed by order of
said mayor, intendant or commissioners; but if the nuisance complained of exists in a city having a population of twenty thousand
or more, the police court of such city, whether known as mayor's
or recorder's court, or otherwise designated, shall have jurisdiction
to hear and determine the question of the existence of such nuisance, and, if found to exist, to order its abatement, which order
shall be directed to and executed by the sheriff or the marshal of
said town or city, or their deputy.
ers,

council or commissioners,

Power of city council as to: 6 Ga. 1; 9/281. In such case justices of the
peace have no jurisdiction 40 Ga. 87. Where notice given to abate, and the
offense a complete one as under the Penal Code, city council should bind over
to court having jurisdiction 38 Ga. 542-547. Section cited and construed 59
Ga. 790.
Council requiring building torn down as nuisance, not liable as individuals
for damages, unless they acted maliciously 67 Ga. 190.
Town authorities not following the law, remedy is by certiorari and not by
prohibition 70 Ga. 191.
Legislature may, by charter, give broader powers to town authorities: 70
Ga. 191.
Is an encroachment on sidewalk for access to cellar per se a nuisance? 72
Ga. 209.
City could abate mill-pond as nuisance; enjoining abatement was error.
Moreover, if pond not nuisance, city was liable: 79 Ga. 807.
If property is a nuisance, endangering public health or safety, may destroy
without compensating owner 95 Ga. 323.
:

:

:

:

:

:

§4763. (4096.) Notice. Reasonable notice shall be given to the
parties interested of the time and place of the meeting of such justices

and freeholders, or of such mayor, intendant, aldermen, war-

dens, council or commissioners.
Notice must be given, and as to what is good notice 67 Ga. 190, 193, 194.
Charter of town, granted after this law, may provide mode of abating: 70
Ga. 191.
City charter giving full authority to remove obstructions from streets, may
be exercised summarily without hearing: 86 Ga. 756.
:

A

33
8r7
1874 '

CoDb
Act
|1

$$806i, 3858.

§4764.

(4097.)

Grist or

saw

mill, or other

water-machinery.

If the

nuisance complained of is a grist or saw mill, or other water-machinery of valuable consideration, the same shall not be destroyed
or abated except upon the affidavit of two or more freeholders, before the ordinary of the county in which the nuisance complained of
may exist, testifying that the health of the neighborhood, according
to their opinion

and

belief, is

materially injured by such mill-dam,

or other obstruction to a watercourse

be complained

of;

whereupon

it

shall

by other machinery, as may
be the duty of such ordinary,

as soon as practicable, to cause a jury of twelve

men to

be

summoned
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by the

deputy, for the trial of the cause, who, together
with the said court, shall attend at the court-house of said county
sheriff, or his

to adjudge the case of nuisance complained of; and all parties shall
have a reasonable time allowed them to summon their witnesses and

procure their attendance.
Authority of county court to hear and determine questions of abatement of
nuisances under this section: 38 Ga. 181.
Acts of 1874 and 1875 merely refer to and embrace mode of carrying out Act
of 1833 by juries, etc., where that act is applicable: 70 Ga. 191.
Jurisdiction of ordinary not exclusive
legislature may provide in town
charter for the abatement of this kind of nuisance by town authorities 70 Ga.
;

:

191.

§4765. (4097 a.) Jury, how obtained in nuisance cases
of nuisance,

when the nuisance complained

In

.

of is grist or

all cases

saw mill,

A

^2ijk.

1882 " 3 ' p -

n

-

or other water-machinery of valuable consideration, and application
has been made to have such nuisance abated, as is provided for in sec-

tion 4764, it shall be the duty of the ordinary of the county to take

from the

jury-list of file in the clerk's office of the superior court

hundred names, to be written on separate pieces
and placed by him in a box, and from said box he shall draw
twenty-four jurors, and make out a list of the jurors so drawn and
deliver a copy thereof to the sheriff or his deputy, who shall summon said jurors at least two days before the time set for the hearing of said case, in the same manner that jurors are now sumof said county one

of paper

moned in

the superior court; said jurors so

summoned

shall attend

at the court-house of said county at the time specified in said

sum-

mons, and if any of said jurors shall be disqualified from serving
any legal cause, it shall be the duty of the sheriff or his deputy,
under direction of said ordinary, to summon a sufficient number of
tales jurors to complete the panel of twenty-four, and from said
for

panel a jury of twelve shall be stricken, the parties plaintiff and
defendant having six strikes each; and the persons serving under
this section shall be entitled to the same per diem allowed jurors in
the superior court of the county where such trial is had.
§4766. (4098.)

nuisance
injured,

By whom

may

the application

be

made.

A

public

^476i.

3

||

may be abated on the application of any citizen specially
and a private nuisance on the application of the party

in j ured.
Section referred to and construed

:

50 Ga. 132

;

55/311.

§4767. (4099.) Fees of the clerk, witnesses and jury.
When it may A c
become necessary for the ordinary, or other tribunal authorized by
(

Code so to do, to cause a jury to be summoned and impaneled to
from water-machinery, mill-dam, or
otherwise, the ordinary, witnesses, and jurors shall be allowed such
this

try a cause of nuisance arising

^

37
!j

61

f
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fees in said causes as are allowed

by law in

like cases in superior

courts.

A

3

Cot)b 36i
Aetei87i-2,

§4768. (4100.) Fees for summoning jury

summoning such jury, shall receive
when acting under the order of said
or

The

.

the

sheriff, or

sum of

other

officer,

and

three dollars;

ordinary, or other tribunal,

remove any nuisance, machinery, or mill-dams, for which he
be allowed such compensation as is prescribed in section 5401

shall
shall

of this Code.
See notes to section 3858

d^ ^firr
00-

et seq.

* fe

CHAPTER

15.

fff-

OFFICERS OF COURT, RULES AGAINST.
Act

84769.
(3948.)
Q
\
/

1799,

Cobb,576.
$$4393,44ie,
4098,4365,
4162,4364,
4047,4988.

All sheriffs, un-

Officers
of
J court liable to suits, etc.
JJ

J

>

and constables, and other officers of
court, shall be liable to all actions, suits, and disabilities whatever,
which they, or either of them, may or shall incur for or on account
of the escape of prisoners, or for or in respect of any other matter
der-sheriffs, coroners,J Jiailers,J
'

'

>

'

'

'

.

or thing whatever relating to or concerning their respective offices.

Debt against sheriff for an escape: 1 Ga. 514. As to constable's liability:
20 Ga. 598. Rule against sheriff for negligent escape: 1 Ga. 544; 25/465.

No defense to rule against constable for not executing^, fa., that execution
did not follow judgment: 76 Ga. 377.
Failure of constable to

make money on distress warrant subjected him to
made absolute 70 Ga. 430.

rule here, which was properly
Officer liable to

:

defendant specially for refusal to levy on property pointed

out: 77 Ga. 83.
Sheriff arresting out of county without warrant, etc., liable for damages:
77 Ga. 301.

A

9

cibb
$

§4770. (3949.) Liability of

576

6

4
'

4397 4386
4988.

sheriffs.

The

sheriffs of this State shall

^ e liable to an action on the case, or an attachment for contempt of
court, at the option of the party, whenever it appears that such
sheriffs have injured such party, either by a false return, or by neglecting to arrest a defendant, or to levy on the property of the defendant, or to pay over to the plaintiff, or his attorney, any moneys

by virtue of any fi. fa. or other legal process, or to make a proper return of any writ, execution, or other process
put into the hands of such sheriff.
collected

by such

sheriffs

bond 13 Ga. 389-391.
execution 12 Ga. 613. When
sheriff liable under a rule for levying fi. fa.: 19 Ga. 71 38/141.
For refusing to levy a merely irregular fi. fa.: 19 Ga. 139, 268. Rule against, for not
paying over money 19 Ga. 298 40/506. Must elect to proceed by action or rule,
not both, where aggrieved 23 Ga. 379. When payment to sheriff without the
Liability of sheriff over as sureties on deputy-sheriff's

As

to'

when

:

sheriff liable to trespass for levying

:

;

:

;

:
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execution, was no payment 25 Ga. 646. When sheriff not liable for act of his
deputy 33 Ga. 585. When sheriff liable to be attached for failure of deputy
Eemedy
to pay money collected on execution: 1 Ga. 584; but see 3 Ga. 1.
against sheriff for false and fraudulent return 7 Ga. 187. When rule absolute
against sheriff is no bar to suit against his sureties 7 Ga. 445. As to measure
:

:

:

:

damages against defaulting officer: 17 Ga. 625. On rule absolute against
sheriff for money, no attachment until called on to show cause 8 Ga. 153. Statute of limitations runs on liability of sheriff for money received on fi. fa. from
of

:

time received 9 Ga. 413. Sheriff ruled in superior court for money collected
on a justice of the peace fi. fa.: 23 Ga. 185. Section referred to, and as to
sheriff's costs
37 Ga. 605. Remedy by attorney on sheriff's bond 34 Ga. 173.
When sheriff not in contempt for receiving an illegality: 49 Ga. 112-114;
When illegality will not protect him: 57 Ga. 161. Section
54/600; 51/315.
referred to and construed 49 Ga. 611, 612. Where rule should not have been
made absolute against a sheriff: 48 Ga. 521 49/428; 51/610,315. Where it
should have been made absolute: 53 Ga. 299; 55/87.
When rule absolute
against a sheriff not an estoppel, but may go behind the judgment in 50 Ga.
338. Officer not liable, without notice to contrary, for executing process from
court of competent jurisdiction, apparently regular: 51 Ga. 270. Where garnishment of defendant in execution no excuse for sheriff not paying money due
on fi. fa.: 51 Ga. 606. In rule against sheriff for contempt for failing to levy
executions, may show the property to be levied on belonged to another than
defendant in execution 56 Ga. 417. And may show thatj?. fa. paid off in whole
or part: 57 Ga. 161. Where sheriff answers to rule, no property on which to
levy: 57 Ga. 188.
For refusing to levy, must show sheriff in contempt of
court, and plaintiff injured thereby: 56 Ga. 634; 64/749,750.
When officer
could not attack the judgment for fraud, as protection for not levying the execution 56 Ga. 613. When attached for contempt 60 Ga. 244. Defense by
sheriff and sureties on bond for his not levying^, fa., that homestead taken on
the land 60 Ga. 642.
Liability of sheriff in attachment for not taking replevy bond: 59 Ga. 359-361.
Only United States marshal, not his deputy,
liable for neglect of official duty 59 Ga. 432.
:

:

:

:

;

:

:

:

:

:

:

See notes to section 4416.
Money rules to determine priority of liens are equitable proceedings, and
should be determined accordingly 75 Ga. 63.
Liable to plaintiffs in fi. fa. for failure to properly execute and return final
process remedy and measure of liability 65 Ga. 268.
Where officer fails to collect money on fi. fa. within time prescribed by
law, law presumes that plaintiff was injured and burden is on him to show
plaintiff not injured 80 Ga. 222.
Rule against sheriff for not making money on execution and for accepting
:

:

;

;

:

which was insufficient in law, properly discharged, where
good faith and affidavit not manifestly without foundation 83

affidavit of illegality
sheriff acted in

:

Ga. 761.

bound to keep control and custody of article not removed because
and expensive 86 Ga. 662.
Officer levying on property in apparent possession of defendant, with notice
that her children are owners, liable in damages: 94 Ga. 623.
As to liability of plaintiff in attachment, where his attorney permitted officer to levy on property of defendant's daughter 92 Ga. 529.
Fi.fa. bringing money into court by compromise verdict, has priority over
Sheriff

difficult

:

:

not taking part in claim case: 72 Ga. 751.
Fi.fa. having recourse on two funds, postponed to fi.fa. having lien only on
fund in court 72 Ga. 752.

fi.fa.

:
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Laborer's lien not take money raised by mortgage foreclosure 72 Ga. 767.
Sheriff cannot recover damages from one who, by fraudulent promises, etc.,
induced him to violate duty and suffer imprisonment for contempt: 67 Ga. 440.
Solicitor pro tern., of county court, having an order for fees, may rule sheriff
:

for

money

collected in fines and forfeitures: 71 Ga. 861.

and costs collected, and for costs of

Sheriff liable for principal, interest,

rule

:

72 Ga. 195.

Eule against

sheriff,

proper proceeding when he

is in

honest doubt as to who

entitled to fund in his hands: 76 Ga. 792.

A
Cobb^

2
578.

§4771. (3950.)

OobbfsVj).
5 4° 60
'

^!o98

Money collected by

officers

maybe demanded,

If

etc.

any

sheriff coroner, justice of the peace, constable, clerk of the superior
'

court, or attorney at law, shall fail, upon application, to pay to the
proper person, or his attorney, any money they may have in their
hands, which they may have collected by virtue of their office, the
party entitled thereto, or his attorney, may serve said officer with a
written demand for the same, and if not then paid, for such neglect

or refusal the said officer shall be compelled to pay at the rate of
twenty per cent, per annum upon the sum he has in his hands, from
the date of such demand, unless good cause be shown to the contrary.

Can proceed on sheriff's bond for the twenty per cent, interest 14 Ga. 584.
Proceeding against an attorney where he was permitted to plead a set-off as
:

against the

demand

of the State

from him while asleep

:

18 Ga. 658.

Where

sheriff liable for

mOney

Against an attorney for the twenty
per cent. 56 Ga. 571, 575. When attorney ruled for money collected can only
be made liable for sum actually collected 57 Ga. 525-528. Answer by attorney to rule for money collected, only evidence so far as it is responsive to the
rule 58 Ga. 221.
Attorney cannot retain entire amount collected, because portion due him as
fees 67 Ga. 329.
Facts here no defense to rule by administrator de bonis non against attorney
for moneys collected for first administrator 67 Ga. 329.
Attorney not entitled to fees for collecting money which he refuses to pay
over 70 Ga. 350.
Attorney retaining money collected to secure fees or to indemnify himself
as surety on administrator's bond, liable to rule: 70 Ga. 349.
Attorney having arranged with former administrator to retain funds, and
admission of this fact by heirs, not binding on administrator de bonis non:
70 Ga. 349.
stolen

:

30 Ga. 628.

;

:

:

:

:

:

Garnishment, constable may be ruled by laborer for money collected on
garnishment, which is exempt: 71 Ga. 748.

Money due laborer for monthly wages, in hands of magistrate through garnishment, recoverable by rule against magistrate: 76 Ga. 98.
Verdict "with legal interest," means twenty per cent, after demand: 70 Ga.
350.

Written demand, before suit, necessary to recover twenty per cent.
generally unnecessary 71 Ga. 458.

;

demand

:

When
it:

plaintiff

71 Ga. 458.

proves receipt of money, onus

is

on defendant to account for
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A
§4772. (3951.) Service of demand, how proved. A copy of said demand produced in court, verified by affidavit, stating when and

^g|

where the original was served upon the

officer, shall

78

be prima facie

evidence of the date and service thereof.
§4773. (3952.) Officers may be ruled after going out of office. Sheriffs, ^J^Jioa.
deputy-sheriffs, coroners, clerks of the superior courts, justices of$ 4365
-

the peace, and constables, shall at any and all times be subject to
the rule and order of the courts after they have retired from their
respective offices, in such cases

and

have been had they remained in

office.

in like

manner

would

as they

money after expiration of his office, his sureties are not liaWhere the responsibility of sureties of sheriff con-

Sheriff receiving

ble therefor: 2 Ga. 248.

tinues after his office expires, for his liability incurred while in office
588.

A sheriff may be ruled after he has retired from

Where

sheriff levies

and turns over process to

office

:

his successor,

22 Ga. 476

and

:

;

14 Ga.
44/509.

illegality inter-

posed, he is not liable after he goes out of office 26 Ga. 358 60/410. On bond
of clerk of superior court, for damages for failing to take sufficient bond to dis:

;

solve garnishment: 63 Ga. 786.

Rule against former

sheriff

:

72 Ga. 195.

84774. (3953.)
Rules nisi aqainst
x
7
n
°.

.

perior court, ordinaries,

application,

may

and

The jjudges
o

officers.
jj

of the su-Acti&n,
Cobb,

justices of the peace, respectively,

grant rules nisi against

580.

upon $$4047, 4060,

all officers subject thereto,

term time, which rule nisi shall contain a full
statement of the case in which the officer is called upon to show
cause, and also the time and place of hearing, and, if granted in
in vacation, or in

vacation, the officer called on shall be served with a copy thereof before the sitting of the court to

which

it is

made

returnable,

and

if

granted in term time, such service shall be perfected before the case
is

called for hearing.

Should state the court in which the judgment and execution claiming the
money was had: 2 Ga. 169. Against sheriff for money: 23 Ga. 185; 25/200.
Sufficient when it sets forth name of plaintiff and defendant in fi. fa., amount
of principal and interest, date of judgment, court to which returnable, and has
had it long enough to make the money 49 Ga. 609. The rule for money may
also contain a rule nisi for attachment: 57 Ga. 161. Against attorney for not
paying over money to be enforced by attachment or execution 58 Ga. 124.
Where the rule signed by an attorney was sufficient 59 Ga. 230.
Chief of police of city not subject to rule by superior court 70 Ga. 424.
Where one who agreed to indemnify an attorney in paying over money
could not claim to be without notice of rule against him 71 Ga. 501.
Rule nisi here sufficiently plain and full: 70 Ga. 430.
The rule nisi for attachment, against officer of court, may be embraced in
original order to show cause, etc. 86 Ga. 662.
:

:

:

:

:

:

Rule
declares

nisi against sheriff for failure to

damages

in full

amount

§4775. (3954.) Answer
officer called

on by rule

to

make money,

describing execution,

thereof: 86 Ga. 662.

rule nisi,

nisi, as

and subsequent proceedings.

Thesis40

provided in the preceding section,
which answer shall be

shall fully respond in writing to said rule,

-.

:
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under oath, taken at the time the answer is filed; and if the answer
is not denied, the rule shall be discharged, or made-absolute, according as the court may deem the answer sufficient or not. The movant
of the rule, however, may traverse the truth of such answer, in
which case an issue shall be made up and tried by a jury at the same
term, unless good cause of continuance be shown, which may be
done once only by either party. Upon the trial of such issue the
court shall discharge the rule, or make the same absolute, according
as the verdict of the jury may be for or against the officer.
Act of 1840 applies to every return made by any sheriff under an order of
any superior court: 1 Ga. 546. When returns of sheriff were not traversable:
Right of traverse of sheriff's answer: 40 Ga. 7. Unless traversed,
8 Ga. 317.
taken as true: 40 Ga. 81. Where so vague as cannot be traversed, it will be
adjudged insufficient: 32 Ga. 548; 51/475. Where answer not traversed, held
sufficient: 34 Ga. 346.
Sheriff failing to answer, a rule absolute rightfully
granted 41 Ga. 524. Where continuance properly granted to sheriff on withdrawal of traverse to his answer to substitute another 44 Ga. 593. Where
:

:

rule absolute against sheriff for failure to make money conclusive against him
49 Ga. 262. Where answer of sheriff was that the property had been set apart
as a homestead 47 Ga. 503. Answer by former sheriff that he had turned over
execution to successor and he answered he had been enjoined and no traverse,
rule discharged 50 Ga. 598. Section referred to and construed 51 Ga. 317.
AVhen traverse of answer of justice of peace in superior court was on a law
question and for the court to decide 61 Ga. 546. Where cannot set up illegality as an answer, but may show fi. fa. paid off in whole or part: 57 Ga. 161.
Attorney's answer only evidence for him so far as responsive to the rule: 58
Ga. 221, 222. Untraversed answer of sheriff setting up his expenses, allowed:
59 Ga. 631, 632. Untraversed answer of sheriff not alleging land worth less
than principal, interest and costs, rule made absolute for that: 60 Ga. 334.
:

:

:

:

Discretion in overruling demurrer to answer and refusing rule, not controlled, here: 65 Ga. 642.

Facts should have been heard here, and
65 Ga. 753.

titled

money ordered

to one legally en-

:

Where money brought
take notice of

all

in and various parties claiming,
that transpires in case 69 Ga. 170.

all

parties

bound

to

:

To an attachment nisi issued the term after rule absolute, sheriff cannot
plead same defenses again 71 Ga. 861.
:

After verdict against sheriff, under rule, amendment showing property
worth less than execution, properly disallowed 86 Ga. 662.

levied upon

:

defendant's initials in distress warrant, not justify constable in
failing to make money, especially where defendant's goods were levied on and
he admitted the debt 70 Ga. 430.

Mistake

in

:

Sheriff entitled to attorney's fees out of the fund,

adverse claimants: 71 Ga.

where money held up by

287.

Rule alleging failure to levy on certain cattle, and untraversed answer
showing search and inability to find them in his county, sheriff discharged: 72
Ga. 257.
Sheriff not discharged from rule for levying and not selling land, by showing affidavit of illegality based on his own neglect: 72 Ga. 258.

::
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Good defense

to rule against sheriff, that he in

good faith accepted

affidavit

was no judgment authorizing the execution

of illegality alleging that there
73 Ga. 806.

Where no
Ga.

traverse,

and answer

sufficient, rule properly

discharged:

76

33.

Officer ruled as deputy-sheriff of county, cannot raise question as to his

character, after answer and verdict: 86 Ga. 662.
Admissions in answer to money rule against court officer, considered as evidence of acts necessary to establish liability 92 Ga. 363.
Court, under misapprehension permitting evidence introduced when no
issue, should permit issue made, and not rule out evidence and direct verdict
official

:

93 Ga. 735.

Where money

hands of \\ ^- ^°an officer, he may pay it over to the plaintiff by whose process it was H ^*- Upraised, unless other claimants deposit their lien with him.
Notice
to retain, unaccompanied by a lien, is insufficient. Money raised by
§4776. Practice on money rules.

is

in the

^

legal process not being subject to levy

distribution proceeds

upon equitable

and

the court in

sale,

making

All parties inter-

principles.

vening shall, by appropriate pleading, set forth the ground of their
claim to the fund. All persons interested, who are notified in writing by the sheriff or movant, of the pendency of the rule, will be
bound by the judgment of distribution.
§4777. (3955.)
iff,

When

officer

may

be ruled without notice.

or other officer, shall designedly absent himself

from

the presiding judge or justices, in all such instances,

by

If a sher-

his court,

when required

plaintiffs in execution, or their attorneys, shall grant a rule ab-

solute against such sheriff, without the notice aforesaid, unless it is
proven at such term of the court that the said sheriff, from sickness,
is not able to attend said court.

§4778. (3956.) Lien of rule absolute.
been obtained against any officer for the

When

a rule absolute has A ° 'j^1858,

payment of money, as pro- $ 2826
have the same lien upon the

vided in this Chapter, such rule shall
property, both real and personal, of such

officer as an ordinary
judgment at law, and if not punctually paid, such demand shall
thereafter draw interest at the rate of twenty per cent, per annum, and the plaintiff may have either an attachment or an execution issued from said rule absolute, and may have either of said
processes returned, and the other issued at pleasure.

Formerly no execution in such cases 6 Ga. 239, 575. When rescinded 4
Ga. 200. Formerly was no lien 24 Ga. 146. Section referred to, where against
a rule absolute judgment due sheriff for costs was set off: 37 Ga. 606. Where
the rule absolute should not have been granted 50 Ga. 336-338. Rule absolute against an attorney may be enforced by execution or attachment 58 Ga.
124.
Section referred to and construed 60 Ga. 334, 335 63/434. Where levied
on property of an attorney 59 Ga. 524.
Jury trial on attachment for contempt, if proper, was not demanded here:
70 Ga. 430.
:

:

:

:

:

:

:

;

-
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Attachment for contempt proper, though constable shows a levy and a claim
which was sustained, the levy being made after rule absolute 70 Ga. 430.
To an attachment nisi issued the term after rule absolute, sheriff cannot
:

plead same defenses again 71 Ga. 861.
Rule absolute against officer of court bears interest at twenty per cent, per
annum, whether written demand previously made or not: 92 Ga. 364.
:

A

9

Cobb

If any sheriff, or
(3957.) Default of officers, how punished.
fail to make a proper return of all writs, executions,

§4779.

577
12 '

^4386°'

coroner shall
>

and other processes put into his hands, or shall fail to pay over all
moneys received on such executions, on his being required so to do
by the court, he shall be liable to an action as for contempt, and
may be fined, imprisoned, or removed from office, in the manner
prescribed by the Constitution and laws.
deputy to pay over money 1 Ga. 584. As
and suit on bond of sheriff 7 Ga. 445 17/522. Where a sheriff was allowed to take advantage of the insolvent debtor's Act
26 Ga. 139.
Section referred to and construed 37 Ga. 605.
After rule absolute against sheriff to pay over moneySj rule nisi must be
issued and served before attached for contempt practice in such cases 69
Sheriff attached for failure of his

:

to rule absolute

:

;

:

:

:

;

Ga. 751

A

4

cobb

;

see also 57 Ga. 24.

All deputy-sher§4780. (3959.) Deputy-sheriffs subject to rule, etc.
shall be liable to be ruled and attached in the same way and

58o

$4379.

iffs

manner

but the liability of the sheriff shall not be
affected by any such proceeding against his deputy, when the same
is not effective.
Stated
Ga. 585.

A

:

38 Ga. 575.

When

sheriff

not liable for acts of his deouty

:

33

§4781. (3960.) Rule against sheriff and deputy, by whom served.
Whenever the sheriff, or his deputy, is a party to said rule or inter-

41

CobD

as sheriffs;

58o

^499^4320

and there be no coroner or other lawful officer of said
county to execute the same, -it shall be the duty of the judge, or

(6), 4047
(4).

ested therein,
'

justice, of said court to

out and

appoint pro tempore a special

officer to

carry

effectuate the order of said court, which said officer, so ap-

pointed, shall be allowed the usual fees of sheriffs for like service.
Section referred to and construed

A

2

:

60 Ga. 490.

and constables, where ruled.
§4782.
Cobb ?s49
A
Cobb f)hi Justices of the peace and constables shall be so far considered offiA t 1876 cers °f the superior court, as to be subject to be ruled under similar
p 37
(3961.)

Justices of the peace

5!

'

w'™ 8

'

4060
'

regulations as are herein provided in relation to any other officer of
said court,

and

shall be subject to all the pains

and penalties as are

herein provided, in case of a rule absolute against sheriffs and other
officers of said court,

when

they, or either of them, shall refuse or

neglect to collect or to pay over any

money which they may have

received or collected in their official capacity.

Where

money collected before
Section referred to and construed: 54 Ga. 622, 623.

justice of the peace liable to be ruled for

judgment: 5 Ga.

384.

:

;

SECOND TITLE.— CHAPTER
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§4782

15.

Officers of court, rules against.

Rule and judgment against a justice of the peace for the amount due and
twenty per cent, damages: 61 Ga. 546, 547.
Constable cannot avoid attachment for contempt by showing that he made
levy after rule absolute, that claim was filed and the property found not subject

:

70 Ga. 430.

defendant's initials in distress warrant, not justify constable in
especially where defendant's goods were levied on and
he admitted the debt 70 Ga. 430.
Justice not liable for repayment of money collected under garnishment
issued on distress warrant and paid to plaintiff: 76 Ga. 762.

Mistake

failing to

in

make money,
:

General Note on Chapter

15.

Notes from Code of 1882
Answer, of sheriff under oath to a rule, taken as true unless traversed: 40
Ga. 81.

Attachment, sheriff liable to, for permitting former sheriff to escape who
1 Ga. 544.
in jail under attachment
Against sheriff for failing to pay
over money 6 Ga. 575 37/604. Cannot issue on rule absolute against sheriff,
until he is called on to show cause, etc. 8 Ga. 153. Rule to show cause why
money is not paid into court, without more, no ground for: 47 Ga. 366.
Sheriff not necessarily liable to, when liable to action on the case: 51 Ga. 314.
Attorney, duty of, when sheriff collects money on a,fi.fa.: 34 Ga. 173.
Bail, sheriff failing to take, etc., himself and sureties held special bail: 26

was

:

:

;

:

Ga. 430.

Bankruptcy, when proceedings
erty

:

in,

no excuse for

sheriff failing to sell prop-

40 Ga. 257.

Bond, pending action on sheriff's, sheriff and one security die, plaintiff may
proceed against surviving securities: 48 Ga. 550. Judgment by the court in
suit on, when no issuable defense on oath: 60 Ga. 314. In suit on, for failure
to serve defendant, measure of damages is the loss sustained
63 Ga. 509
:

62/168.

Cash, sheriff's sales are for, etc. 61 Ga. 330; 19/291.
Claim, interposed against one fi. fa., no excuse to sheriff for not proceeding
with others against same defendant: 30 Ga. 878.
Damages, as to measure of: 17 Ga. 522, 624; 40/7; 44/14; 45/292.
Day in court, when sheriff was adjudged to have had, on rule for money:
14 Ga. 86.
Exceptions to rule against sheriff eighteen months after filing of rule, too
late 9 Ga. 413.
Execution, sheriff has no authority to sell property without, and excused
when plaintiff took it out of his hands 54 Ga. 601.
Factor's lien, rule against sheriff for failing to enforce: 43 Ga. 360.
:

:

:

Fund

in court,

judgment creditors with notice bound by distribution of, on
Rule to distribute, is in nature of an equi-

rule against sheriff: 20 Ga. 668.
table proceeding

Homestead,

:

54 Ga. 557.

good faith in not levying on, not held liable:
40 Ga. 297 44/351, 417. When held liable, etc. 44 Ga. 14. Levy by sheriff on,
and defendant's wife notified him of homestead set apart: 49 Ga. 75.
Ignorance of law excuses no man, and least of all a sheriff: 32 Ga. 362.
Injury to plaintiff necessary to support rule against sheriff: 56 Ga. 634.
Judgment against sheriff by court not having jurisdiction, a nullity: 9 Ga.
sheriff acting in

:

;

130.

Jurisdiction of

out of land on
79

fi.

Supreme Court on rule against

fa.

from

sheriff for

justice's court: 23 Ga. 185.

money

collected

::

SECOND TITLE.— CHAPTER
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15.

Officers of court, rules against.

pay the money himself for neglect to levy
Liable for money collected and stolen from him 30 Ga. 628. Liable for failure to take bond for damages in claim case 43 Ga. 250. Not liable
when plaintiff's attorney loaned money collected to deputy 59 Ga. 180. Liable
Liability, sheriff liable on rule to

26 Ga. 437.

:

:

:

for

money

collected by his deputy: 3 Ga.
to plaintiff in the rule 59 Ga. 360.

1.

Liability of sheriff on rule abso-

Liable for whole amount of fi. fa.
60 Ga. 334 56/417. Officers liable
for negligence in failing to collect money 11 Ga. 297 19/71 26/437 30/664.
Liable for the bid when he puts purchaser in possession without paying: 42
Ga. 233.
Ministerial officer protected in execution of process, when 51 Ga. 270.
Mistake, sheriff selling land on Monday not compelled to accept bid and
make deed 42 Ga. 629.
Note given by sheriff in discharge of rule, and rule rescinded as illegal,
failure of consideration a good plea: 4 Ga. 200.
Notice by defendant in fi. fa. to sheriff of intention to file bill, no excuse for
failure to make money: 30 Ga. 664. Mere notice to retain money, does not
justify withholding it from plaintiff: 53 Ga. 79. When notice to sheriff not to
pay over did not prevent his doing so: 53 Ga. 69.
Order of court, when protection to sheriff: 7 Ga. 419.
Partner may be made party to money rule against sheriff as to proceeds of
partnership property 61 Ga. 343.
Payments, letter to sheriff to allow certain, did not authorize entering
credits on fi.fa.: 5 Ga. 449. Voluntary, by defendant to sheriff, on younger
Sheriff protected in, of money, by order of defendant in
fi.fa.: 56 Ga. 383.
fi. fa.: 22 Ga. 307.
Plaintiff in execution, when bound by announcement of sheriff, at sale, as
to payment of the money 26 Ga. 481.
Procedure, method of, on motion against sheriff for supposed failure of duty
lute

is

:

when answer did not

allege

it

worth

less

:

;

:

;

;

;

:

:

:

:

18 Ga. 361.

Remedy, party agreed,

etc.,

not allowed to bring action and proceed by

rule, both: 23 Ga. 379.

Rule, inferior court could amend rule against sheriff at subsequent term: 2
Ga. 220. Absolute, conclusive against sheriff, and prima facie evidence against
sureties: 7 Ga. 445; 17/522; 30/818. Sheriff not subject to be ruled out of his
county 17 Ga. 187, 292. Objection that rule nisi was too uncertain was too
late after verdict: 18 Ga. 361. Rule kept open to await result of claim case:
32 Ga. 512. Rule and attachment against sheriff for same money, being same
case, may be joined in one bill of exceptions: 42 Ga. 83. Rule superseded
during pendency in Supreme Court, whole case stops 42 Ga. 85. Rule against
When
sheriff holding^, fas. from superior and justice courts: 49 Ga. 428-430.
Rule not discharged when sheriff
sheriff acted in good faith: 59 Ga. 181.
failed for six months to obey instructions to levy 64 Ga. 749.
Sale, failing to advertise, according to law, sheriff liable for injury: 31 Ga.
:

:

:

601.

Set aside, rule absolute may be, for fraud or want of foundation 15 Ga. 182.
Statute of limitations begins to run in favor of sheriff from time of receiving
money 9 Ga. 413.
Stay law, liability of sheriff arising under: 34 Ga. 309; 38/141 42/83.
Sureties, judgment against sheriff on rule, no discharge as to, till paid: 6
Ga. 239 7/445.
Tax fi. fas., jurisdiction of rule against sheriff to account for, was in inferior
court: 29 Ga. 212.
Against defaulting tax-collector, issued by comptroller:

:

;

;

general, and sheriff not held liable: 44 Ga. 417.

:

SECOND TITLE.— CHAPTER
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Of partition

;

16,

:

ARTICLE

§4783

1.

general principles.

Notes from decisions since Code of 1882
Attorney, innocently paying money collected, to client, not subject to rule in
favor of latter's surety, claiming by transfer: 77 Ga. 563. "One putting it in
power of another to do an injury, must suffer," etc., applicable to rule against
attorney 77 Ga. 563.
Direct verdict, in money rule case against attorney here, irregular to direct
verdict finding answer false verdict upheld 92 Ga. 537.
Equitable principles, court acts on, on rule to distribute money: 92 Ga. 795;
:

:

;

see also 54 Ga. 557.

Justice of peace, not ruled for error in judgment, but only for malfeasance,
where dismissed case in bad faith 66 Ga. 228.
Loss to plaintiff by reason of failure to collect money, must be alleged 77
:

:

Ga. 552.

Nature of rule absolute, is not final like judgment; court may renew or
at same or subsequent term, in discretion 65 Ga. 268, 269.
Sheriff cannot refuse to collect,/?, fa. because it issued on an irregular proceeding: 73 Ga. 235. Movant in rule against sheriff need not support his execution by producing record including judgment from which/?, fa. issued: 73

amend

:

money on fi. fa., not sufficient to
and to disclaim intentional disobedience 73 Ga. 235. Court
judges of this from facts and is slow to accept ignorance of law as excuse for
official misconduct: 73 Ga. 235.
Injunction served on sheriff four years previously, no adequate defense here to rule for not collecting fi,. fa.; full exemplification of record was necessary 73 Ga. 235. Affidavit of illegality setting up deficiencies in sheriff's advertisement and description, no defense for
not making money on fi. fa.: 82 Ga. 736.
Ga. 235.
allege

In defense to rule for not collecting

good

faith

:

:

CHAPTER

16.

OF PARTITION.

ARTICLE

1.

GENERAL PRINCIPLES.
Equity has jurisdiction in cases of par- $$3480
tition, whenever the remedy at law is insufficient, or peculiar circumstances render the proceeding in equity more suitable and just.
§4783. (3183.) Partition.

More extensive powers

of court of equity than a court of

law

matters of
at law:
9 Ga. 1 17/124. When partition the remedy on mistaken purchase by trustee
56 Ga. 649-652. Injunction of levy and sale under foreclosure of mortgage
until partition between tenants in common 57 Ga. 32. Application by minors
for partition of lands 43 Ga. 329. An analogous proceeding to partition in
reference to a corporation's lands: 61 Ga. 467.
Where relief was more adequate in equity 37 Ga. 1.
Where equity would decree partition and account 79 Ga. 164.
Under peculiar facts court had jurisdiction, and to that end construing
item of will as to partition was necessary 81 Ga. 309.

When

partition: 14 Ga. 522.

equity's jurisdiction ousted by

;

:

:

:

:

:

in

remedy

»

3146

«

:

§§4784-4786

SECOND TITLE.— CHAP.
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and by

whom

16,

ART.

2,

SEC.

the application for partition

1252

1.

must be made.

Judgment partitioning land not judgment in rem; concludes parties only
does not fortify title 88 Ga. 514 citing 72 Ga. 791.
Fair division otherwise impracticable, sale and division of proceeds decreed
89 Ga. 184.
Partition proceedings are in nature of proceedings in equity 83 Ga. 317.
Impossible to carry out will, keeping lands together until youngest child of
age, etc., temporary partition ordered: 95 Ga. 766.
;

:

;

:

The decree on a proceeding to
without the execution of any convey-

§4784. (3184.) Decree passes

$4852.

partition shall pass the
ances by the parties.

Where no decree
^if,5333,

title

title.

for partition could be

made

:

54 Ga. 96, 97.

The court will mould its decree,
meet the general justice and equity of each person
its discretion may postpone or deny either a parti-

§4785. (3185.) Moulding decree.
in every case, to
entitled,

and

tion or a sale,

in

if it

shall appear that the present or prospective in-

may not be protected thereby.
Decree should conform to the verdict, and what it should define

terest of each tenant

55 Ga.
Section referred to 57 Ga. 35.
General Note. In bill for partition it is not necessary that complainant's
title to the property should be fully set out: 14 Ga. 521.
Where equity could
afford more adequate relief by partition than court of law: 13 Ga. 425 37/1.
When equity will decree partition of lands 8 Ga. 91 42/96. Bill for, between
tenants in common, where title and amounts of several interests complicated:
243.

:

:

—

;

:

;

56 Ga. 192-195. Where not such title in applicant as would authorize partition 54 Ga. 96-98. A sufficient disposing of issues in a verdict for 55 Ga.
:

243.

:

A case peculiarly

for equity

:

56 Ga. 652.

ARTICLE

2.

PARTITION OF LAND.

SECTION

1,

WHERE, HOW, AND BY WHOM THE APPLICATION FOR PARTITION
MUST BE MADE.
A

6

Cobb 58i
*$3i46, 3480.

In all cases where two or
more persons are common owners of lands and tenements in this
State, whether by descent, purchase or otherwise, and no provision
is made, by will or otherwise, as to how such lands and tenements
are to be divided, any one of such common owners may apply to the
superior court of the county in which such lands and tenements are
situated, for a writ of partition, which application shall be by petition, setting forth plainly and distinctly the facts and circumstances
of the case, describing the premises to be partitioned, and defining
§4786. (3996.) Proceedings

to

partition.

the share and interest of each of the parties therein.

SECOND TITLE.— CHAP.
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Notice to the parties,

how

16,

given,

ART.

and on

2,

SEC.

whom

served.

2.

§§4787, 4788

See 8 Ga. 91. Adequate remedy at law, equity will not assume jurisdicApplication under Act of 1767 for partition by joint
9 Ga. 1 14/521.
tenants, court on contest may go into consideration of the title 33 Ga. 107.
Where it was refused to the wife 54 Ga. 96. When partition was the remedy
Where partition need not precede setas between two trustees 56 Ga. 649.
ting aside of dower: 58 Ga. 249. Section referred to and construed: 61 Ga.
Where cotenant could not prevent partition at the instance of a vendee
383.
because deed made to compound felony 61 Ga. 608.
Cited 72 Ga. 797.
Always granted, unless it satisfactorily appears that sale would be best for
70 Ga. 414.
all parties
Life-tenant dead, remainder-men adult, no debts, administration unnecessary division may be had by partition proceedings: 78 Ga. 24.
Our statutory partition proceedings are in nature of bill in equity 83
Ga. 317.
Parties plaintiff may be added by amendment, original parties not being
dismissed 83 Ga. 317.
Service on a defendant prior to such amendment, good afterward 83 Ga. 317.
It appearing that plaintiff was entitled to partition as against defendant's
grantor, nonsuit error: 84 Ga. 111.
At instance of holder of loan-deed, partition granted only on good cause
shown 84 Ga. 583.
Where, by arrangement between two purchasers, vendor made deed to each
according to division agreed on by said purchasers, each was estopped from
partition proceedings: 78 Ga. 459.
Voluntary partition by tenants in common, upheld, when: 93 Ga. 819.
tion

;

:

:

:

:

:

:

:

;

:

:

:

:

whom made.

party desiring
the writ of partition be of full age, and free from disability, he may
make the application either in person, or by his agent, or attorney in
fact or at law; and if the application is for the benefit of a minor,
a lunatic, or cestui que trust, it may be made by the guardian of such
minor or lunatic, or the trustee of such cestui que trust, as the case
§4787. (3997.) Application, by

may

If the

.

be.

SECTION
NOTICE TO THE PARTIES,

HOW

2.

GIVEN, AND ON

WHOM

SERVED.

The party applying for the
§4788. (3998.) Twenty days notice.
^JtJJ%
writ of partition shall give to the other parties concerned at least $$4976,4797.
twenty days notice of his intention to make application, and if any
such other parties concerned be a minor, a lunatic or a cestui que
trust, said twenty days notice may be served on the guardian of such
minor or lunatic, or on the trustee of such cestui que trust, and if
any of the parties reside without the limits of this State, the court

may

order service by publication, as in

case.

Cited

:

72 Ga. 798.

its

judgment

is

right in each

SECOND TITLE.— CHAP.
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The issue and return

16,

of the writ of partition.

ART.

Defenses,

2,

SECS.

3, 4.

1254

when and how made.

him 78 Ga. 352.
Trustee with power of sale, proper though not necessary party in partition:
84 Ga. 583.
Service on citizen of North Carolina being ample, bound

SECTION

:

3.

THE ISSUE AND RETURN OF THE WRIT OF PARTITION.
A

&

cobb

A
Cobb

§4789. (3999.) Fivepartitioners.

582.

2

583

*9

ma de, an d when

due proof

is

When the application

made that

for partition

the notice hereinbefore re-

quired has been given, the court shall examine the petitioner's title,
and part or share of the premises to be partitioned, and shall there-

upon pass an order directing the clerk of such court to issue a writ
of partition, framed according to the nature of the case, directed to
five freeholders of the county in which the lands are situated, who
shall execute and return the writ as hereinafter provided.
Cited
Act

1767,

Act

1827,

Cobb,583.

72 Ga. 799.

:

§4790. (4000.) Surveyor

sons to

whom

veyor to aid them

$48i.

all

the parties,

if

to be selected.

The

partitioners, or per-

directed, shall have power
to select a surr
in the discharge of their duties, and after giving

the writ

is

'

possible, at least eight days

notice of the time of

executing the writ, and after being sworn before some officer authorby law to administer such oath, duly and impartially to execute

ized

such writ, the said partitioners, or a majority of them, shall proceed
to make a just and equal partition and division of all such lands and
tenements, either in entire tracts or parcels as they shall judge to be

and most beneficial to the sevand tenements, according to the
best of their skill, ability and knowledge, and they shall return said
writ, with their acting and doings thereon, under their hands and
seals, to the said superior court within three months after the issuing
of said writ, which return shall be filed and kept by the said clerk
until the next term of said court after the filing of the same.
in proportion to the shares claimed,
eral

common owners

of said lands

SECTION
DEFENSES,
A

6

(jobb 582

4.

WHEN AND HOW MADE.

§4791 (4001 ) Defenses, when, by whom, and how made. At the term
of the court when the application is made, or at the term next after
.

.

the said partitioners have

made

or persons concerned, against

ment

is

sought,

may

file

their return,

whom

any

of the defendants

or whose right or title a judg-

objections to the right of the applicant, and

the writ of partition, or to the return of the partitioners, and may,

SECOND TITLE.— CHAP.
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16,

ART.

2,

SEC.

5.

§§4792, 4793

Of judgment.

by way

show any good and probable matter in bar of the
may show that the demandant has not title
much as is allowed and awarded to him by the said petitioners,
any part of the land; whereupon an issue shall be made up and
by a special jury, as in appeal cases.
of defense,

partition asked for, or
to so
or to
tried

Where partitioned appointed by the court
mending

sale of land, can be caveated

to make partition, report recomby defendant, who can show that it can

be divided by metes and bounds without ordering sale
filed denying the title of the applicant: 61 Ga. 383.

SECTION

Objections

43 Ga. 386.

:

5.

OF JUDGMENT.
A
If no ob- cobb!l82,
§4792. (4002.) When return shall be made the judgment
jection be filed by any of the parties to the return of the partition- 583,
.

being filed, the jury on the trial shall find a verdict against
the party setting up such objections, the said return of the parti-

era, or if,

tioners shall be

and conclusive

made

the judgment of the court, and shall be final

as to all the parties concerned

who were

notified of the

application for partition, and of the time of executing the writ, as

hereinbefore required, and a writ of possession shall issue accordingly; but if objections to said returns be filed and sustained by the
jury trying the case, or

if it

shall appear to the court that there is

made by
to be made

injustice or inequality in the division

court shall
parties

when

award a new

concerned

(if

partition,

the partitioners, said
in the presence of the

they will appear), which second partition,

returned, shall be firm, good and conclusive forever against all

parties notified as aforesaid.
Objections filed 43 Ga. 386. Proper construction of this section 54 Ga. 77.
Applicable alone to partition by metes and bounds but where sale necessary, all rights to object are equally reserved to parties: 72 Ga. 792.
:

:

;

When- ^oobifsk
§4793. (4003.) If lands cannot be divided they must le sold.
ever application is made for partition of lands and tenements, as A ° t | 1887
hereinbefore provided for, and either of the parties in interest shall
'

)

make

and equitable
division of the lands and tenements cannot be made by means of
metes and bounds, by reason of improvements made thereon, or by
reason of the premises being valuable for mining purposes, or for the
it

satisfactorily appear to the court that a fair

erection of mills or other machinery, or that the value of the entire

lands and tenements will be depreciated by the partition applied for,
then and in that case the court shall order a sale of such lands and

tenements, and shall appoint three discreet persons to conduct such
sale under such regulations and upon such just and equitable terms

§§4794-4796
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ART.

2,

SEC.

5.
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Of judgment.

may

prescribe; which sale shall take place on the first
month,
at the court-house of the county in which the
Tuesday
land is situated, after an advertisement of such sale in some public
gazette of this State once a week for four weeks.

as said court

in the

Before sale is ordered, judge must be satisfied that the interest of each of
the parties will be fully protected 70 Ga. 414.
:

Charge that if value of tract would be depreciated by partition, and it
would be to the best interest of all to have it sold, the jury should find accordingly, otherwise they should find for the application, not error: 70 Ga. 414.

Under facts here, and for want of parties, holder of bond for titles to undivided interest in land, not entitled to partition by sale 93 Ga. 582.
:

Act

1837,

Acts

1884-5,

$4770.'

After the sale of any
§4794. (4004.) Proceeds, how disposed of.
lands and tenements, as provided for in the preceding section, the

commissioners conducting the sale shall return their proceedings to
the same term of the court ordering such sale, if then in session; and
if at the time of the said sale the court shall have adjourned, then to
the next term thereof, at which term the court shall order the proceeds
of the sale to be divided among the several claimants ratably in proportion to their respective interests, after deducting the expenses of
Such commissioners shall be liable to rule by the
the proceedings.
superior court as sheriffs are liable for all moneys which they have or
may receive for the lands sold by them, and which they are required
by law to, return to the court for distribution and in case they fail to
pay the money into court in obedience to a rule against them, they
shall be attached as for a contempt instanter and imprisoned without
bail or mainprise until such payment is made, as sheriffs are liable for
money collected by them and not paid over in obedience to a rule.
;

Act

1837,

§4795. (4005.)

Title to property sold.

Upon

the sale of lands and

tenements as aforesaid, the parties in interest shall execute a title to
the purchaser, and if any of them fail or refuse to do so, the said
commissioners so appointed as aforesaid, or any two of them, shall
execute a deed of conveyance to said lands and tenements to the purchaser at such sale, which deed shall be valid and binding in law and
equity as if made by the parties themselves.
Cited
$4785.

:

72 Ga. 799.

In any extraordinary case
§4796. (4006.) Cases not provided for.
not covered by the foregoing provisions, the court may frame its pro-

ceeding and order so as to meet the exigency of the case without
forcing the parties into equity; and the court may deny a sale or partition altogether, if it is manifest that the interest of each party
will not be fully protected.

Referred to and construed

:

35 Ga. 90.

:

1257
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Remedy

of party absent

16,

under disability or not

ART.

notified.

SECTION

2,

SEC.

6.

ART.

3.

§§4797, 4798

Partition of personal property,

how

obtained.

6.

REMEDY OF PARTY ABSENT UNDER DISABILITY OR NOT NOTIFIED.
§4797. (4007.)

When motion

to

vacate

may

be

made.

When

proceed-

^t^6

had thereon, $$ 4788
according to the regulations prescribed in this Code, and any one of
the parties in interest is a minor, or a lunatic who has no guardian,
or is absent from the State during such proceeding, or has not been
notified thereof, such minor or lunatic may, within twelve months
after coming of age, or restoration of mind, or having a guardian appointed, and such absent or unnotified party may, at any time within
twelve months after rendition of the judgment, move the court to
set aside such judgment on any of the grounds upon which a party
notified and free from disabilities might have resisted the judgment
upon the hearing, as hereinbefore authorized, and the issue shall be
tried and the subsequent proceedings shall be the same as pointed
ings have been instituted, atid

judgment

of partition

out in cases of objections filed to the return of the partitioners beand if such motion to set aside the judgment be not

fore judgment;

made within

the time aforesaid, such judgment shall be as binding
and conclusive upon such minor, lunatic, absent or unnotified party,
But in
as if he had been notified, present, or free from disability.
no event shall such subsequent proceedings affect the title of a bona
fide purchaser under a sale ordered by the court.
This seems to apply to one temporarily absent from the State, and not to a
non-resident: 72 Ga. 791.
Twelve months bar does not apply to one not named as party and called on
to answer 72 Ga. 791.
Bona fide purchaser not affected 72 Ga. 792.
:

:

Cotenant buying does not get
fied

title to

share of one not

made

a party or noti-

72 Ga. 792.

:

ARTICLE

3.

PARTITION OF PERSONAL PROPERTY,
§4798. (4008.) Personal property

may

HOW

OBTAINED.

be partitioned.

Application

may

be made, and partition of personal property may be obtained,
in the same manner and under the same regulations as are prescribed
in this

One
life, is

Code for obtaining partition of lands and tenements.

of the tenants in whose possession personal property left by tenant for
proper person to divide it between remainder-men 29 Ga. 549.
:

—

General Note on Partition. Chancery's jurisdiction in matters of partition 13 Ga. 425. But not where adequate remedy at law 17 Ga. 123. Act of
1837 will coerce parties sui juris generally to comply with decree for partition
:

:

flaue.

'

^
5362

-

:

SECOND TITLE.— CHAPTER

§4799

Possessory warrant, proceedings thereon

As

21 Ga. 161.

;

by

to partition

the other remainder-man

17,

ARTICLE

1.

1258

.

whom and upon what ground possessory warrant may issue-

by one purchaser from one remainder-man against

Equity's jurisdiction over: 22 Ga. 178
51/361; 56/649; 50/192; 49/278; 37/1. Partition between partners 35 Ga. 84.
Partition where possession taken in accordance with, and acquiescence is
:

26 Ga. 515.

;

:

binding: 39 Ga. 561.

Bill for partition maintained in this case: 42 Ga. 409.
Ejectment, with right to partition or bill in equity afterwards, to settle equities
between the tenants in common 42 Ga. 96. Where tenants are estopped from
denying right to order of court, granted at their request, to partitioners to pay
proceeds of land sold to their attorneys 47 Ga. 366. Where statute of limitations runs in favor of vendees from one tenant in common against the others
:

:

47 Ga. 674.

CHAPTER

17.

POSSESSORY WARRANT AND PROCEEDINGS THEREON.

ARTICLE

1.

BY WHOM AND UPON WHAT GROUND POSSES-SORY WARRANT MAY
A

2

Cobb

69i
$$4604,4608.

ISSUE.

§4799. (4032.) Possessory warrant, by ivhom and oji what grounds isUpon complaint being made on oath by the party injured, his

sue d.

agent, or attorney in factor at law, to any judge of the superior court,
judge of the county court, or justice of the peace of the county in
which the property in controversy may be, that any personal chattel
has been taken, enticed, or carried away, either by fraud, violence,
seduction or other means, from the possession of the party complaining, or that such personal chattel, having recently been in the quiet,
peaceable and legally-acquired possession of such complaining party,
has disappeared without his consent, and as he believes has been
received. or taken possession of by the party complained against, under some pretended claim, and without lawful warrant or authority,
and that the party complaining does in good faith claim a title to or
interest in the personal chattel, or the possession thereof, it shall be
the duty of such judge or justice to issue a warrant, as well for the
apprehension of the party against whom the complaint is made as
for the seizure of the property in controversy, which warrant shall
be directed to the sheriff, his deputy, or any lawful constable of the

county aforesaid.
Extends to recovery of personal property in all cases where it has been obtained from true owner by fraud or violence, and without his consent or without authority of law 15 Ga. 25. This remedy extends to recovery of a promPossession under superseded writ of possession is
18 Ga. 237.
issory note
wrongful, and there should be restoration by possessory warrant: 30 Ga. 127.
Where the property has been voluntarily parted with: 30 Ga. 220. Where
without consent, judgment on former warrant: 30 Ga. 207. By father against
:

:

:

SECOND TITLE.— CHAPTER

1259

Possessory warrant, proceedings thereon

;

by

17,

ARTICLE

whom and upon what ground

§4799

1.

possessory warrant

Where plaintiff made out a prima facie case: 31 Ga. 330;
Where a mere depositary of cotton refused to give it up on demand:
34 Ga. 222. Where factor was not subject to, by principal, until tender of his
advances and expenses 34 Ga. 382. Where heirs sued out warrant against the
his son: 31 Ga. 122.
15/25.

:

owner: 34 Ga. 125-127. A sufficient affidavit: 58 Ga. 233; 34/393-395. Affidavit made in one county and warrant issued in another: 34 Ga. 222-224. Not
brought against public officers, as sheriffs and constables, to recover property
levied on by them: 36 Ga. 93. Where property exchanged: 36 Ga. 445. Must
show his previous possession, before can recover from another: 36 Ga. 625.
Where wife could not recover the property from purchaser at sale of assignee
in bankruptcy
39 Ga. 715. As to the two grounds for possessory warrant set
forth in this section, and as to omis on defendant under the first ground, and
as to the four years possession 46 Ga. 616. Possessory warrant against a carrier, excuse of being taken away by legal process 48 Ga. 432.
Possession of
personal property by consent of a party by a fraudulent trick: 50 Ga. 562.
Where will not lie against a purchaser at a judicial sale: 54 Ga. 501. Where
affidavit was sufficiently specific as to county: 63 Ga. 331.
Where production
of bill of lading necessary for consignee to obtain possession by this remedy
from a railroad 63 Ga. 745. Where possessory warrant could not be used to
enforce lien for services 63 Ga. 759. What affidavit by a corporation through
its proper officer should state, and when president could not maintain this action 64 Ga. 314. Where title obtained by fraud and possession retained by
consent of owner, writ will not lie 65 Ga. 612. Not proper remedy where
chattel obtained by exchange, although false representations have been made
:

:

:

:

:

:

:

65 Ga. 695.

Not lie to recover note and mortgage delivered by mortgagee to purchaser
from mortgagor, although trade interrupted by garnishments: 67 Ga. 391.
Not proper remedy here, where possession obtained by consent,

etc.

:

77 Ga.

684.

Not
Ga.

lie

to get

back cotton of occupier, picked out by owner of land

:

78

34.

Possessory warrant will not lie to recover personalty loaned without fraudulent representation 81 Ga. 713 distinguishing 50 Ga. 562.
Agent's possession is actual possession by principal, and will support possessory warrant by principal 67 Ga. 24.
Tenant may recover possession of property from landlord, although title in
latter 68 Ga. 428.
Wife may thus recover property exempted under section 2866, and wrongfully taken from possession of husband 71 Ga. 602.
Will lie where one party violently, etc., takes from other possession of partnership property, held exclusively by latter under firm contract: 68 Ga. 428.
:

;

:

:

:

Must be division between croppers before possessory warrant will
against the other for portion of joint property 77 Ga. 536.
Possessory warrant by one of two jointly interested will not lie,
Ga. 478.

lie

by one

:

Not such

civil

case as

must be brought

in

when: 84

county of defendant's residence:

67 Ga. 616.

Possessory warrant good against one who took possession of canary-bird escaped from owner, although his wife had personal care of bird 69 Ga. 447, 448.
Does not lie to recover horse impounded under city oi'dinance 70 Ga. 628.
This law, being in derogation of common law, strictly construed 77 Ga. 684.
:

:

:

may issue.

}§

4800-4802

SECOND TITLE.— CHAPTER

How warrant must be executed and

returned.

The

trial,

17,

ARTICLES

1260

2, 8.

judgment, and subsequent proceedings.

ARTICLE

2.

HOW WARRANT MUST BE EXECUTED AND RETURNED.
The officer in whose hands
§4800. (4033.) Warrant, how executed.
the possessory warrant is placed shall forthwith proceed to apprehend
body of the defendant, or party against whom the
and also to seize the property described in the
warrant, if the same are to be found in his county, and carry the said
defendant and said property, together with the warrant, before the
judge or justice issuing the same, or before any other judge or justice

and

arrest the

warrant

is

issued,

of said county.
Section referred to and construed by one describing himself in affidavit as
of a firm, without sufficient averments: 58 Ga. 235.
;

member

ARTICLE

3.

THE TRIAL, JUDGMENT, AND SUBSEQUENT PROCEEDINGS.
§4801.

(4034.)

Trial.

The judge or

justice before

rant for the restoration of personal property
if

may

whom

a war-

be returned, shall,

the parties are ready, proceed with the hearing forthwith; but

if

not ready, the hearing shall be postponed
to be fixed by the said judge or justice,
so as to allow the parties a reasonable opportunity to procure their
testimony, and at the same time to insure a trial with as little delay
either of the parties

to

is

some subsequent time,

as possible.
Stated

A

2

cobb

59i

#1826, 4808.

in,

and as to giving reasonable time to prepare testimony:

15 Ga. 25.

When

the day

§4802. (4035.) Possession the only issue

to be tried.

ge t apart for the trial arrives, the judge or justice shall proceed to

hear evidence as to the question of possession in a summary way,
without investigating the title to the property, and shall cause the
property to be delivered to the party from whose possession the same
was violently or fraudulently taken or enticed away, or from whom
the same absconded, or in whose peaceable and lawful possession it
last was: Provided, such party shall then and there enter into a recognizance, with good and sufficient security, in double the amount
of the value of such property, and the hire claimed (if any), to cause
the said property to be produced and forthcoming to answer any
judgment, execution or decree that may be had, issued or made upon
such suit or action, at law or in equity, as the opposite party may
commence or prosecute within the next four years touching the same:
Provided, also, that when the party taking out the warrant shall refuse or fail to give such security, then the judge or justice may, in
his discretion, deliver over the property to the opposite party upon

SECOND TITLE.— CHAPTER

1261

The

trial,

17,

ARTICLE

judgment, and subsequent proceedings.

same nature

his entering into a like recognizance, with security of the

and

§§4803, 4804

3.

effect.

The question of possession alone investigated: 36 Ga. 445; 37/580; 22/319.
Former judgment relevant to show plaintiff's former possession 30 Ga. 207.
When magistrate's duty to deliver over the property to defendant if it was
Where plaintiff makes a prima
last in his peaceable possession 31 Ga. 122.
facie case of possession 31 Ga. 328. Where there was no question of title, and
possessory warrant proper remedy 34 Ga. 222-225. Plaintiff must show the
property has been previously in his possession 36 Ga. 625. Where possession
:

:

:

:

:

alone to be investigated, and innocent bona fide purchaser protected: 36 Ga.
446.
Where possession awarded under this section, and trover brought afterwards by contestant 38 Ga. 250. Where possession awarded under this section
and bond by successful party who sold, and could not produce it, not attached
41 Ga. 368. As to bond by one party under, and failure to
for contempt
and turning over possession to one giving bond 43 Ga.
other,
give by the
Where on certiorari superior court could not order defendant to deliver
265.
:

:

:

property to his adversary without bond 58 Ga. 233. Section referred to and
construed 63 Ga. 332.
Title not determined 68 Ga. 820.
Tenant may recover possession of property from landlord, although title in
latter 68 Ga. 428.
Sole question is as to manner in which possession obtained 77 Ga. 684.
Failure to require the bond will work a reversal of judgment 67 Ga. 24.
But where judgment for defendant, no bond required 80 Ga. 583.
Bond not fixed by magistrate, may be by superior court, after certiorari: 84
Ga. 665.
Final direction proper here, leaving property with party to whom justice
awarded it on his giving bond 74 Ga. 362.
Four years peaceable possession bars possessory, warrant 81 Ga. 738.
Writ will not lie, where title obtained by fraud, and possession accompanied by consent 65 Ga. 612.
Agent's possession is actual possession by principal, and will support possessory warrant by principal 67 Ga. 24.
Will lie where one partner violently, etc., takes from another possession of
partnership property, held exclusively by latter under firm contract 68 Ga.
:

:

:

:

:

:

:

:

:

:

:

:

428.

§4803. (4036.) Notice of certiorari is supersedeas. A notice of intention to certiorari the decision of the court, when served upon
the
l
'

Acts1869
*??•

'

1€Mn

<5§4645, 4829.

opposite party, or his agent or attorney, shall operate as a supersedeas for ten days, during which time the officer shall retain posses-

and if after the expiration of the ten days no
has been granted, then and in that event the officer shall
proceed to deliver the property, as directed by the court at the time
sion of the property,
certiorari

of trial.

§4804. (4037.) Bond, where returned.

The judge

or justice shall

return any recognizance taken as provided in the preceding section
to the next superior court of the county where the same is taken, to

be transmitted to the court where any suit or action may be commenced touching said property, and the securities on such recognizance shall be bound and liable for the eventual condemnation-

^Jg

8

^

;

SECOND TITLE.— CHAPTER

§§4805-4807

The

money
in the
2

^Cobb

trial,

1262

3.

shall issue against

them

as against security on appeals.

a possessory warrant,

f

and execution

in such suit or action,

same manner

find or

ARTICLE

judgment, and subsequent proceedings.

may

§4805. (4038.) Defendant

59i

$4608.

17,

was unable to

if it

seize the

and that such property

is

trol of the defendant, or

for or intrusted with the

he imprisoned,

Upon

when.

the return

shall appear that the officer cannot

property described in the warrant,

in the possession, power, custody or con-

any agent or friend of his, or any one acting
same for him, and the said defendant doth

not produce or cause said property to be forthcoming, to be dealt
with as the law directs, and as the judgment of the said judge or
justice awards, the said defendant shall be committed to jail, there
to remain in safe and close custody without bail or mainprise until
such property shall be produced or forthcoming, to be disposed of
as aforesaid: Provided, always, that no person shall be so committed
to jail for such failure to produce property, if he can satisfactorily
prove to the judge or justice trying the case that such property has
been in his quiet and peaceable possession for four years next immediately preceding the issuing of said warrant, but upon such proof
being made the warrant shall be dismissed: And provided further,
that no person shall be imprisoned as aforesaid pending an application for a certiorari before the superior court,

and security

by the

to abide

who

shall give

bond

final decision of the cause.

"Where .four years possession 22 Ga. 319 46/616. Where party was committed to jail for failing to deliver up personal property, habeas corpus applied
for, and certiorari of decision on, to superior court: 24 Ga. 379.
Section referred to and construed 58 Ga. 235. As to this remedy being intended also
where property concealed, and imprisonment to compel production: 63 Ga.
;

:

:

333.

A Ct

1858
4,

5
'

4829 4803

judgment on a possessory warrant.
^he wr ^ °^ certiorari lies to every decision of a court upon a possessory warrant, to be sued out as in other cases; and upon the hearing of such writ in the superior court, if the liberty of the party is
endangered by the decision of the court below, he may demand a
trial before a jury impaneled as in criminal cases, upon the issue of
fact as to the alleged property being in his possession, power, custody, or control, or that of his agent, friend, or any other person
for him, and the verdict of such jury shall be conclusive on the
§4806. (4039.) Certiorari

'

p 87

lies

to

question.
Question formerly as to whether it could be resorted to 15 Ga. 26 18/739
Judgment of county court reviewed by certiorari: 35 Ga. 265, 266.
Where reversed by superior court 37 Ga. 578. Where judge of superior court
not required by certiorari to interfere with judgment of the magistrate: 48
Ga. 65.
:

;

24/379.

:

$4652.

§4807. (4040.) Judgment on the certiorari.
tiorari,

may remand the case
therein, as he may see fit.

the judge

direction

Upon hearing

or give final

the

cer-

judgment and

SECOND TITLE.— CHAP.
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18,

ART.

1,

SEC.

§4808

1.

Trespassers on land and tenants holding over, proceedings against; proceedings against intruders.

Where
istrate,

superior court should render final judgment on certiorari from magfacts being involved in the possessory-warrant case: 56 Ga. 525.

no

Section cited

May make

:

58 Ga. 235.

final disposition of case

though evidence conflicting: 80 Ga.

583.

General Note on Possessory Warrants. — When superior court could not
enforce an order by justice of the peace as to restoration of personal property
under a possessory warrant 26 Ga. 388. Against a warehouseman for cotton
stored charges 35 Ga. 108; 48/63. Where property was impressed, possessory warrant the proper remedy: 33 Ga. 625. Where it could not be brought
by one cropper against another: 40 Ga. 328, 329. Where it could be brought
and sustained by one furnishing land, horses, and provisions to a freedman for
crop until his advances paid 45 Ga. 84. Could be brought to obtain notes,
liens, etc., transferred by agent without authority to another: 46 Ga. 218.
Where for personal property, the title of which was not divested by capture
:

;

:

:

during the war: 49 Ga. 395. When will not
sale under forms of law 54 Ga. 501.

lie

against purchaser at judicial

:

CHAPTER

18.

TRESPASSERS ON LAND AND TENANTS HOLDING OVER.

ARTICLE

1.

PROCEEDINGS AGAINST INTRUDERS ON LAND AND TENANTS HOLDING OVER.

SECTION

1.

PROCEEDINGS AGAINST INTRUDERS.
§4808.

(4072.)

Intruders,

how

ejected.

Intruders

may

be ejected

from the possession of lands and tenements in the following manner,
When any person, either by himself, his agent or attorney
to wit:
in fact, shall take and subscribe an affidavit in writing, before any
officer authorized to administer an oath, setting forth that he does
in good faith claim the right of possession to any land or tenement
(describing the same), and that such land or tenement is in the
hands of another person (naming the person), who does not in good
faith claim a right to such possession, and yet refuses to abandon
the same; and when such affidavit shall be placed in the hands of
the sheriff of the county where the land or tenement is situated, it
shall be the duty of such sheriff, at the earliest practicable day, to
exhibit such affidavit to the person described as being in possession
of such land or tenement,

and

to turn such person out of possession,

unless the person so in possession shall tender to the sheriff a coun-

Act

1858 " 4 '

|2

;

§§4809-4812

SECOND TITLE.—CHAP.

18,

ART.

1,

SEC.

1264

1.

Trespassers on land and tenants holding over, proceedings against; proceedings against intruders.

ter-affidavit, stating that

he does in good faith claim a legal right to

the possession of said land or tenement.
20 Ga. 105 26/436. What counter-affidavit should
evidence of right of possession 30 Ga. 228. Legality of the
possession depends on the legality of the original entry 21 Ga. 368. No counter-affidavit after tenant put out: 41 Ga. 105, 681.
What counter-affidavit
must state, and when second affidavit allowed to be filed: 38 Ga. 29. When
not: 41 Ga. 105; 36/477. When may recover against intruders on prior possession: 44 Ga. 607. Where attorney at law could not make the affidavit on
which to base this warrant, and possession under warrant was void and of no
effect: 41 Ga. 681.
Same principle as to distress warrant: 66 Ga. 174. Where
equity resorted to for relief: 42 Ga. 389. Where no evidence that defendant
claimed in good faith a legal right to possession 43 Ga. 267. Where defendant
does in good faith claim possession 46 Ga. 479 43/478. A sufficient affidavit,
no second counter-affidavit, nor amendment of the first one 38 Ga. 29 46/223.
Affidavit should be certain enough in its description of the land 57 Ga. 16
60/523. Where tenant could not, by yielding to an intruder's warrant, plead
eviction and attorn to another: 64 Ga. 445.
Where parties in possession made formal surrender of lands by writing,
and then re-entered the land, they were intruders 69 Ga. 746.
Husband proceeded against as intruder, may tender counter-affidavit that
his possession is as agent for wife: 73 Ga. 126.
Words "legal title to the" instead of "right of" possession did not invalidate
affidavit meaning substantially the same 73 Ga. 261.
Though executor's private sale invalid, purchaser had "right to possession"
Bidder at regular public sale, failing to comply with
as against intruder.
terms, was such intruder: 78 Ga. 304.
Affidavit not

show, and

amendabie

:

;

title

:

:

:

:

;

:

;

:

:

;

:

§4809. (4073.) Sheriff may administer oath.

$4382.

competent

officer to

The sheriff shall be a
administer the oath to the person in possession,

in case he tenders the counter-affidavit provided for in the preced-

ing section.
Acts

i853-4,
3

§4810. (4074.) Return of affidavit and trial. If a counter-affidavit be
tendered as hereinbefore provided for, the sheriff shall not turn the

party out of possession, but the contending parties shall be remitted
to their respective rights, and the sheriff shall return both affidavits,
and deposit them in the office of the clerk of the superior court of
the county in which the land lies, upon which an issue shall be made
up and tried by a jury, according to the laws of this State.
J

Vct|31853

"

4'

§4811. (4075.)
of the jury

If the rinding
Writ of possession may issue, when.
trial of the issue provided for in the preceding

upon the

section, shall be for the plaintiff, or

upon the judgment a writ
fieri
Acts
$2368.

1803-4,

movant, the clerk shall issue

of habere facias possessionem, including a

facias for the costs.

The

commissioners, and other owners of camp-grounds in this State, shall have
the exclusive right to prevent intruders and squatters from occupying any land within the boundaries of said camp-grounds, and for
instituting proceedings against any such intruders and squatters, in
§4812. (4076.) Intrusions on camp-grounds

.

trustees,

SECOND TITLE.— CHAP.
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18,

ART.

1,

SEC.

§4813

2.

Proceedings against tenants holding over.

manner as is now authorized by law against intruders and
trespassers upon land in this State,
the same

General Note. — Where equity having taken
Ga. 389

;

jurisdiction will hold it: 42

38/605.

SECTION

2.

PROCEEDINGS AGAINST TENANTS HOLDING OVER.

where a tenant Act|41865 6
shall hold possession of lands or tenements over and beyond the term ^^fooi
4,
for which the same were rented or leased to him, or shall fail to pay Acts c1 85«>•
^;
PP- P"»
1855
~£<
the rent when the same shall become due, and in all cases where p. 268.
lands or tenements shall be held and occupied by any tenant at will $$3121,3874.
or sufferance, whether under contract of rent or not, and the owner
of the lands or tenements shall desire possession of the same, such
owner may, by himself, his agent, or attorney in fact, or attorney
§4813.

(4077.)

Tenant holding

over.

In

-

all cases

<

'

at law,

demand

the possession of the property so rented, leased, held

and if the tenant refuses or omits to deliver possession
when so demanded, the owner, his agent, or attorney at law, or attorney in fact, may go before the judge of the superior court, or any
justice of the peace, and make oath of the facts.
or occupied;

make the affidavit: 7 Ga. 52. Contra,
the affidavits were held not amendable 20 Ga. 105.
A blank left in the affidavit was fatal to it 28 Ga. 345. Affidavit by the chairman of board of trustees, sufficient: 42 Ga. 571. Administrator of deceased
landlord may make the affidavit and institute the proceedings: 38 Ga. 652.
Where the jury may find as against the tenant at will or sufferance double the
rent the premises are shown to be worth 37 Ga. 224. No appeal was allowed
from the jury's verdict, under Act of 1827: 26 Ga. 397. Where one in under
contract of purchase could not be dispossessed as tenant at sufferance 48 Ga.
42 Ga.
60. Where equity resorted to as against a proceeding under this section
179.
Issue of good faith of defendant in proceedings to eject him under this
section 51 Ga. 231. Proceedings to eject a tenant holding over, under the
laws of Savannah: 54 Ga. 135. Sufficient description in affidavit, and not necessary to prove title from the State 57 Ga. 16 60/523. Error to dismiss warrant where no plea of former warrant pending, and motion not made at first
term: 59 Ga. 176. Can judgment be entered up against surety of a tenant
holding over, without suit ? 59 Ga. 204. Where no equitable pleading and no
prayer for it, error to instruct jury to find whether deed fraudulent, etc. 61
Ga. 322. Where the remedy was by ejectment, and not by the summary method
of this section 62 Ga. 412, 413. For a tenant to resist this proceeding, he must
give bond and security 63 Ga. 289; 42/179. Conclusiveness of judgment under
issue formed by counter-affidavit, as to tenancy: 53 Ga. 9.
Affidavit made before, and warrant issued by, justice of peace in county
other than where tenant holds over: 66 Ga. 59.
Cannot serve also for proceeding to recover personalty, such portion of affidavit regarded as surplusage 66 Ga. 59.
Affidavit here conformed to this section 75 Ga. 880.
80
Under Act of
now 42 Ga. 571.
:

1811,

agent could not

Where

:

:

:

:

:

:

:

;

:

:

:

:

:

.

SECOND TITLE.— CHAP.

§4814

18,

ART.

1,

SEC.

1266

2.

Proceedings against tenants holding over.

amount due and unpaid 84 Ga. 561.
Failure to pay rent gives this remedy 70 Ga. 284.
The Act of 1866 not unconstitutional as containing matter different from
title
70 Ga. 284.
This remedy exists though special contract between landlord and tenant:
70 Ga. 289.
One who got possession from an agent in hope of buying, which was not ratified by principal, is tenant holding over after possession demanded and refused 71 Ga. 68.
Section applies to one who purchases from original landlord during tenant's
term, though such sale was to secure debt: 82 Ga. 226.
Where relation was landlord and tenant, not vendor and vendee 90 Ga. 402.
After expiration of lease, lessees were mere tenants holding over: 83 Ga.
Affidavit need not specify the

:

:

:

:

:

772.

Equity will not restrain
arable

damage

this proceeding, unless to prevent fraud

and irrep-

71 Ga. 555.

:

Contract of sale with right to rescind

if

installment not paid, and agreement

to pay rent, rescinded by bill in equity: 75 Ga. 687.
Title disputed, tenancy denied, insolvency charged,

bond required by section 4815
ing 42 Ga. 179

;

63/289

;

set up, affiant enjoined

:

and

inability

78 Ga. 197

;

to give

distinguish-

71/557.

Tenant may recover legitimate damages for wrongful eviction by this process but not exemplary damages where, after giving bond, etc., he gave possession under protest, no oppression by landlord being shown: 72 Ga. 282.
;

Wife leasing land, compelled
damages 85 Ga. 606.

entitled to

to

remove by wrongful eviction

of

husband,

:

Landlord forcibly ejecting tenant, although holding over, and

in arrears in

rent, etc., liable for trespass: 95 Ga. 390.

Landlord's consent
Ga. 470.

is

good defense to holding over after definite term: 87

If real basis is violation of

terms of consent, declaration should so allege:

87 Ga. 470.

Where widow's rights were analogous to those granted by section 4693, and
temporary administrator could not complain of entry by third person with her
consent: 83 Ga.

173.

Rent contract

for year reserved title to crop until rent paid tenant died
before harvest; landlord entering and finishing cultivation not intruder, if entry reasonably necessary to protect landlord's interest: 83 Ga. 173; citing 82
Ga. 336 distinguishing 75 Ga. 272.
;

;

Act 1827,
84814. (4078.) Warrant for the tenant's removal.
Oobb, 902.
,
Acts 1865-e, vit provided, for in the preceding section shall be

.•!.,,-.

before
ess,

whom

it

When

the affida-

.

made, the

~.

officer

was made shall grant and issue a warrant, or proc-

directed to the sheriff or his deputy, or any lawful constable of

the county where the land

lies,

commanding and

requiring

him

to

and quiet possession
of the lands or tenements mentioned in the affidavit, removing the
tenant, with his property found thereon, away from the premises.

deliver to the owner, or his representative, full

Cited

:

71

Ga.

68.

Judgment rendered against

principal and sureties, as on appeal: 77 Ga. 579.

:
;
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Tenant may arrest proceedings. The tenant may ar- ^J^J&a.
)
and prevent the removal of himself and goods Ap ^g1866
proceedings
rest the
from the land, by declaring on oath that his lease or term of rent has
not expired, and that he is not holding possession of the premises
§4815. (4079.

'

over and beyond his term, or that the rent claimed is not due, or
that he does not hold the premises, either by lease, or rent, or at
will, or by sufferance, or otherwise, from the person who made the

on which the warrant issued, or from any one under whom
he claims the premises, or from anyone claiming the premises under
him: Provided, such tenant shall at the same time tender a bond
with good security, payable to the landlord, for the payment of such
sum with costs as may be recovered against him on the trial of the
affidavit

case.
Affidavit of defendant "that the sum or some part thereof distrained for is
Where tenant swears he is not the tenant,
not due" 15 Ga. 113 28/345.
19 Ga. 534.
Set-off not allowed as a defense
plaintiff should show a lease
Counter-affidavit by defendant necessitates proof of claim by
23 Ga. 43.
Aid of equity invoked as against a proceeding for possesplaintiff 37 Ga. 63.
sion 44 Ga. 153.
As to counter-affidavit to arrest proceedings under a warrant to dispossess in Savannah 54 Ga. 128. Tenant must give bond and security to resist a warrant to dispossess 63 Ga. 289.
Cited: 71 Ga. 68.
To render officer liable for refusing bond, it must be shown that bond good
in law, and surety solvent, etc.
67 Ga. 319.
Where two defendants in dispossessory warrant each tender bond with same
sureties sufficient for one but not for both, proper for sheriff to refuse bonds:
80 Ga. 642.
Counter-affidavit that part of rent distrained for not due, not demurrable:
68 Ga. 828.
:

;

:

:

:

:

:

:

Demand
come an

set out in affidavit

issue

:

and not denied

in counter-affidavit

does not be-

74 Ga. 327.

Affidavit alleged that tenant at sufferance refused possession on

demand

was stated merely looking to double recovery under section 4817
held counter-affidavit denying rent due, insufficient: 82 Ga. 194.
Counter-affidavit not amendable by adding matter known originally, no exrental value

;

cuse for omitting it originally appearing 82 Ga. 194 see also 55 Ga. 56 65/444.
Counter-affidavit of tenant holding over, dismissed and warrant executed,
no breach of bond 86 Ga. 28.
Tenant may arrest proceedings under this section, but not by injunction:
70 Ga. 284.
Neither inability of tenant to give security, nor damage by solvent landlord's breach of independent covenants, entitles tenant to injunction 70 Ga.
;

:

;

:

:

284.

Tenant unable to give bond may sue
Ga.

for

damages

for

wrongful removal

:

71

744.

.,,,'.

If the counter-amda.,
vit and bond, provided in the preceding section, be made and deliv-^»

84816. (4080.) Issue tried in superior court.
.

Acti827.

.

ered to the sheriff or deputy-sheriff, or constable, the tenant shall
not be removed; but the officer shall return the proceedings to the

Cobb, 902.
51

-
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lies,

and the fact

Proceedings against tenants holding over.

next superior court of the county where the land
in issue shall be there tried

by a

special jury as in case of appeal.

not necessary in this issue to prove title from the State 57 Ga. 16.
equitable pleading or prayer for it under the pleading under an issue
formed, jury should not be instructed to find whether deed fraudulent, etc.:
61 Ga. 322.
Cited 71 Ga. 68.
After counter-affidavit dismissed on motion, case goes out of court and court
has not jurisdiction to entertain motion to dismiss warrant: 80 Ga. 617.
Though warrant made returnable to. county court, officer could return to
superior court: 84 Ga. 561.
It

is

:

Where no

:

A

2

cobb

l'o2

$$3124,5469.

j

If the
§4817. (4081.) Double rent and writ of possession, when.
S8ue specified in the preceding section shall be determined against

him

the tenant, judgment shall go against
served or stipulated to be paid; or,

if

for double the rent re-

he be a tenant at will or suf-

what the rent of the premises is shown to
be worth, and the movant or plaintiff shall have a writ of possession,
and be by the sheriff, deputy or constable, placed in full possession
ferance, then for double

of the premises.

Where tenant cannot so withdraw his claim as to avoid being assessed for
double rent 28 Ga. 475. Jury may find against tenant at will or sufferance
double the rent the premises are shown by evidence to be worth 37 Ga. 224.
Tenant at sufferance, against whom is found the issue on his counter-affidavit, liable for double rent: 71 Ga. 68.
:

:

Double rent, being an incident annexed to wrongful holding over, is chargethough nothing said of rent in affidavit to dispossess. But when double

able,

rent

is

allowed, interest

is

not chargeable: 94 Ga. 527.

Cobb,900.
Acts 1869,

Any per84818. (4082.) Distress warrant, how issued and executed.
,,
,
,
\
n
son who may have rent due may, by himself, his agent or attorney,

1875, p.' 23.

make

Act

i8ii,

3125.'

.

,

.

application to any justice of the peace within the county where

may reside, or where his property may be found, and obfrom such justice a distress warrant for the sum claimed to be
due, on the oath of the principal, his agent or attorney, in writing,
for the said rent, which may be levied by any constable, duly qualified, on any property belonging to said debtor, whether found on the
premises or elsewhere, who shall advertise and sell the same, as in
case of levy and sale under execution: Provided, if the sum claimed
to be due exceeds one hundred dollars, and said warrant shall be
levied by a constable, it shall be his duty to deliver the warrant,

'his debtor

tain

with a return of the property levied upon, to the sheriff of said
sell as now provided

county or his deputy, who shall advertise and
by law for sheriff's sales.
Justice of the peace could
Ga. 113. For more than $100:
could not 24 Ga. 166. But not
One administrator may make
land out of which rent issues
:

:

issue distress warrants (under Act of 1811)

:

15

44 Ga. 243. But a justice of the inferior court
before a judge of the superior court 42 Ga. 173.
the affidavit for both, and need not describe
40 Ga. 511-516. One subletting stands as land:

;;
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lord to such lessee, and entitled to distress warrant for rent against: 46 Ga.

but see 38 Ga. 262 41/594. Married woman may obtain a distress warrant in her own name: 46 Ga. 415. The relation of landlord and tenant must
subsist, to admit of distress warrant: 46 Ga. 394; 44/247 54/296-298. Distress
warrant issued by magistrate, son of plaintiff, is not void 55 Ga. 607. Where
landlord's lien for rent superior to junior liens for advances 55 Ga. 121.
Should be for certain rent or that which can be rendered certain 52 Ga. 210
56/312. No such material variance between affidavit for rent and the evidence
as to require a nonsuit: 56 Ga. 311, 11. Where an assignee of a farm could
distrain for rent 56 Ga. 446. But contract then and assignment should be
set out in affidavit: 63 Ga. 282. Except where special lien for rent, landlord
may distrain for rent without demand and refusal or allegations of it in affidavit: 57 Ga. 31,32; 55/655; 65/739.
Distress warrant for rent in specifics
before due, stating in affidavit value of specifics: 57 Ga. 94. County judge
can issue distress warrant for rent, under this section in connection with sec427

;

;

;

:

:

:

:

tions 4208

and

may issue and

and section 746 of Penal Code 61 Ga. 12-14 50/123. And
dispose of, to any amount: 60 Ga. 623. But where distress waron rent note in favor of landlord against tenant 61 Ga. 103 but
4819,

:

;

rant would lie
see 46 Ga. 394. Affidavit need not state terms of rent contractor time when
due 63 Ga. 285. Damages for suing out distress warrant 63 Ga. 683 56/188
54/224, 473. Where for rent before due, what counter-affidavit requisite 42
Ga. 172. Section cited 52 Ga. 81.
:

:

;

:

;

:

:

Demand for payment not necessary before warrant can issue: 65 Ga. 739.
Demand and refusal necessary in foreclosure of special lien aliter, in fore;

closure of general lien

75 Ga. 140.

:

Tenant having left State, court of county where rented land lay had jurisdiction of distress warrant against crop no demand necessary 75 Ga. 706.
Affidavit need not allege demand 83 Ga. 403 see also 79 Ga. 394.
:

;

:

;

Attorney should swear positively to amount due 66 Ga. 176.
Affidavit that tenant is justly indebted, equivalent to statement that rent
:

due

68 Ga. 828.

:

Affidavit stating that rent due,

allegation surplusage

:

and that tenant removing his property, latter

68 Ga. 828.

Affidavit here sufficiently full to authorize enforcement of lien,

warrant

:

by distress

77 Ga. 79.

Distress affidavit alleging that debtor resides in county, amendable by alleging that he has property there 82 Ga. 409.
Absence of allegation that tenant resided in county, or had property therein,
:

fatal as failing to show any jurisdictional fact.
Not cured by allegation that
rent claimed was for building now occupied by defendant situated in city and
county where warrant issued 88 Ga. 207.
Affidavit being sufficient, warrant need not set out reasons why rent due,
etc.: 95 Ga. 801.
Lay here, on express contract for rent, payable in specific, of fluctuating
value 65 Ga. 700.
Proof that crop on rented premises when levy made, is proof that it was
then in tenant's possession 81 Ga. 53.
Purchase price of property consumed in use, e. g., corn, fodder, etc., not
collectible as rent by distress. Evidence not separating such from rent proper,
nonsuit in toto granted 83 Ga. 750.
Attorney's fees in rent note, not collectible by distress warrant: 84 Ga. 52.
Claim not connected with rent or premises, not set off against distress warrant 84 Ga. 52,
:

:

:

:

:
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Distinction between lien of ordinary judgment and distress warrant is, the
former binds defendant's property from date, the latter from time of levy 69
:

Ga. 736, 737.

Part payment to constable discharges defendant pro tanto: 72 Ga.

Any
403

;

justice of the peace of the county

may

705.

issue distress warrant

:

83 Ga.

see also 82 Ga. 745.

It may be duty of court, under some circumstances, to hold fund until
proper distress warrant may be issued 86 Ga. 616.
Distress warrant amended so as to meet requirements of law, motion to
dismiss properly overruled 86 Ga. 616.
Permissive use and occupation by one railroad of another's terminal facilities constituted relation of landlord and tenant.
Where no specific agreement, reasonable rent must be paid though landlord's track-hands and rolling-stock incidentally used, realty element, main consideration, collectible by
distress 94 Ga. 422.
:

:

;

:

A

t

1894 '

p |2

^Cobbibo.
$4567.

The party distrained may
in a ^ cases replevy the property so distrained, by making oath that
the sum, or some part thereof, distrained for is not due, and give
security for the eventual condemnation-money; and in such case the
levying officer shall return the same to the court having cognizance
thereof, which shall be tried by a jury as provided for in the trial of
claims: Provided, that when the levying officer retains possession of
§4819. (4083.) Property, how replevied.

the property of the tenant levied on,

it

shall not be necessary to give

the bond for the eventual condemnation-money.

An

erroneous charge of the court where issue made under this section as to
38 Ga. 133.
Is final process, and superior court only has
counter-affidavit made: 34 Ga. 180, 181. Where judgment
signed up against defendant and his securities for amount of verdict as eventual condemnation-money 40 Ga. 26. Counter-affidavit being filed, plaintiff
must prove his claim: 37 Ga. 63. Counter-affidavit by tenant who could recoup
damages alleged to have been received, as against the rent claimed 49 Ga.
273 48/172. Damages claimed by tenant for want of repairs by landlord 55
Ga. 180. And tenant may do this without disputing the rent by affidavit and
security: 56 Ga. 188. Section cited and construed: 56 Ga. 190, 191. Where
tort by "people of the plaintiff" could not be set up by way of recoupment
against landlord's rent: 61 Ga. 13. Section referred to, as to the bond given:
61 Ga. 520-525. To make an issue under this section, it is necessary that the
goods be replevied by giving security, and that the requisite oath be made 63
Ga. 735. Illegality does not apply to executions of this character: 63 Ga. 519.
Where on sale of land on execution against landlord, right to rent was in the
purchaser of the land 59 Ga. 758, 759.
Counter-affidavit to distress warrant may be amended by filing plea of bankruptcy 65 Ga. 444.
Bankruptcy discharged debt for rent, where counter-affidavit filed to distress warrant and bond given 65 Ga. 444; see also 68 Ga. 725.
Returnable to next term of justice court, sufficient, without specifying day:
65 Ga. 739.
Motion to dismiss counter-affidavit takes precedence of motion to dismiss
warrant counter-affidavit good here, and plaintiff not hurt: 66 Ga. 174.
Proceeding then amounts to action for rent, and pleadable in defense of
complaint for the rent: 66 Ga. 729.

amount due:
jurisdiction when
the

:

:

:

;

:

:

:

:

;
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is out of court, and judgment for plaintiff
see also 61/199 63/519.
Dismissal of counter-affidavit on plaintiff's motion carries case out of court:

Counter-affidavit dismissed, case

cannot be rendered

67 Ga. 41

:

;

;

68 Ga. 178.
Counter-affidavit, that rent not due, sufficient, unless landlord's affidavit
states that tenant seeking to remove goods: 67 Ga. 41, 42.
Affidavit alleging certain rent due, counter-affidavit stating that sum distrained for not due, is in accord with statute: 68 Ga. 178.
Where counter-affidavit and bond given, process is mesne, and debt could be

discharged by bankruptcy, even after levy of distress 68 Ga. 725.
If counter-affidavit filed, process becomes mesne, and proceeding amounts to
suit for rent: 69 Ga. 737.
Amount admitted to be due need not be paid in 72 Ga. 705.
Distress warrant levied on homestead, under affidavit that not exempt, not
arrested by counter-affidavit under section 2850. Must file affidavit under this
section and give bond, or claim: 75 Ga. 678.
Sureties on replevy bond not bound by judgment of court without intervention of jury: 76 Ga. 745.
Proceedings returned to wrong county, transferred 83 Ga. 304.
Eeplevy bond vacates forthcoming bond 84 Ga. 52.
Forbearance by attorney of defendant to urge unavailable defense, no wrong
to surety on replevy bond 84 Ga. 52.
Replevy bond having served its purpose, too late for bondsman to except to
irregularities of acceptance and return 84 Ga. 52.
Item of indebtedness disconnected with rent contract, not pleaded as setoff against distress warrant: 86 Ga. 725.
Recoupment of damages for breach of rent contract, set up against distress
warrant, though not set out in counter-affidavit 86 Ga. 725.
:

:

:

:

:

:

:

Claims, how interposed and tried.

When

property $4611
distrained may be claimed by a third person, the same shall be
claimed on oath, and bond given as required in cases of other claims,
which shall be returned and tried as provided by law for the trial of
the right of property levied upon by execution.
§4820. (4084.)

-

Where property claimed by

third person and affidavit and bond recited the
an estoppel to claimant from saying the levy was not complete:
54 Ga. 296, 297. Where suit on forthcoming bond for property levied on and
claimed, it was competent for defendant to prove payment of debt prior to
withdrawal of claim 54 Ga. 581.
Property distrained may be claimed by third person, who can take advantage of any defect defendant could 72 Ga. 35.
Defendant not defending, claimant cannot go behind papers regular on their
face 88 Ga. 637.
levy, it

is

:

:

:

Return to wrong district waived by claimant's going to trial without obThat warrant returnable to another district does not entitle him to

jection.

have levy dismissed

:

§4821. (4084 a.)

83 Ga. 403.

Three days notice

to

tenant, etc.

Whenever

a war-

^f^878 9

rant shall be sued out, under existing laws, for the eviction of any$
person as an intruder, or as a tenant holding over, it shall be the

duty of the
exhibit the

officer in whose hands such warrant may be placed, to
same at once to the defendant, and to give him notice

"

5426

-

'
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that after the expiration of three days (not counting Sundays or
public holidays) said officer will proceed with the execution of such

warrant, and unless a counter-affidavit, as provided by law, is filed
with said officer within that time, and in case of tenants holding
over, unless bond with good security, payable to the landlord, for
the payment of such sum, with costs, as may be recovered against

him on the trial of the case, shall
now required by law, it

tenant, as

at the

same time be given by the

shall then be his

duty to proceed

forthwith to execute said warrant.
Constable and his principal liable as trespassers, where constable puts tenant out before expiration of time allowed 67 Ga. 319.
:

As

to

when general law

repeals, etc., local law

:

67 Ga. 319.

This section repeals local law of Savannah allowing only twenty-four hours
for filing counter-affidavit: 67 Ga. 320.
$3807.

§4822. (4084 b.)

Officer failing in

duty

.

Any

officer violating

the

provisions of the preceding section by failing to give the notice

by executing any such warrant as is therein
named before the expiration of three days from the time of said
notice, shall be deemed guilty of a trespass, and liable, together
with the sureties on his official bond, in damages to the defendant.
therein required, or

General Note.

—

Suing out distress warrant does not prevent landlord from
up equitable lien 13 Ga. 486. Not entitled to appeal under Act of
1827: 26 Ga. 397. Tenant cannot sublet without landlord's consent: 38 Ga.
261.
May collect for rent even where payable in specifics: 39 Ga. 14; 52/208.
setting

When

:

a holder of rent note, other than the landlord, cannot sue out a distress
46 Ga. 394.

warrant for rent not due

:

ARTICLE

2.

FORCIBLE ENTRY AND DETAINER.
Act

§4823. (4085.) Justices

1833,
7 3874

$

'

3877

'

to try

the fact by

a jury,

etc.

Any one

or

upon complaint made on oath of any entry
into lands or tenements, or of any forcible detainer of the same,
shall have power to draw a jury of twelve men from the jury-box of
the district in which the lands and tenements so alleged to be forcibly entered or detained are situated, and cause the sheriff of the
county, or the constable of the district, to summon them to be and
appear at the usual place of holding court in the said district, on a
certain day to be appointed by the said justice or justices for the
more

justices of the peace,

purpose of trying the fact of such forcible entry or detainer. And
the said justice or justices shall also issue a summons, to be directed
to the person or persons charged with such forcible entry or detainer,
and cause the same to be served on him by the sheriff or constable

''
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at least five days before the time appointed for trial, requiring
to appear

him

and defend the charge alleged against him.

Complaint in, may be sworn to as well before one justice of the peace of this
State as another 15 Ga. 303. As to selection of jurors in 43 Ga. 434. Illegal
action of justice and jurors in a trial of case under this law 49 Ga. 291.
:

:

:

Affidavit

and summons under

or nature of force used, not described

§4824. (4085 a.)

How

though manner, means

this section sufficient,
:

86 Ga.

271'.

juries shall be obtained in forcible entry

and Acts 1876,

duty of the several justices of the peace of $4143.
this State to provide a jury-box, in which the names of all persons
in their respective districts liable to serve on juries shall be placed,
detainer.

It shall be the

^-^

and

and detainer, or forcible
said justices to draw from said box

in the trial of all cases of forcible entry

detainer,

it

duty of

shall be the

the jury that

is

now provided by law

for the trial of such cases.

If all the jurors Acts 1865-6,
If all the jurors do not attend.
should not attend, or if there should be a legal objection to any of $4143.

§4825.

(4086.)

them, then the justice or justices may cause the jury to be completed
by tales jurors; and if a jury cannot be obtained in the district, the
justice or justices may draw a jury from an adjoining district (in the
county) to try said case.
Upon the Act 1833,
§4826. (4087.) Possession and force only to be submitted.
trial, the only facts which the jury shall inquire into shall be the§4&02.
possession and the force, but they shall have no power to inquire into
the merits of the title on either side.

Where there was sufficient evidence of force to entitle to this remedy 54
Ga. 516. Where landlord not guilty of in removing his tenant under legal
process the force referred to here being private force 61 Ga. 496. Where no
evidence of forcible detainer 43 Ga. 433.
Some force should be shown in
entering, to allow of verdict for forcible entry 46 Ga. 631 4/196.
Not intended to test title or prevent trespass; verdict for defendant demanded 66 Ga. 215.
Some force, or show of force, must be shown 68 Ga. 289.
Facts here did not constitute forcible entry and detainer: 95 Ga. 516.
:

:

;

:

:

;

:

:

§4827. (4088.)

The following oath shall be admin- ^'"%
'You shall well and truly inquire whether $4144.

Oath of jury.

istered to the jurors, viz

.

:

'

made any forcible entry into the lands or tenements
CD., and him ejected therefrom, or forcibly detained the lands
A. B. has

of

or

tenements of the said CD., and a true verdict give according to the
facts as they may appear to you in evidence.
So help you God."
If upon the trial of such Acobb3 |i3.
§4828. (4089.) Restitution to be made.
case the jury shall find such forcible entry or forcible detainer, or^5469
both, then the said justice or justices shall give judgment accord-

and cause the sheriff to make restitution of possession of the
premises to the party aggrieved: Provided, that if the person charged
with such forcible entry or detainer, or those under whom he claims,
ingly,

shall have been in peaceable possession of the premises for the space

^

^'^

;
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of three years or

more, as aforesaid, immediately preceding the date
no restitution of possession shall be made.

of such warrant, then

Construing this section

in reference to the three years possession

:

48 Ga.

408.

Act

865 ' 6
'

f4

w4645

-

4635

-

Time given for certiorari. In all cases of forcible
entry and detainer, the enforcement of the judgment shall be suspended for ten days, to allow the party dissatisfied with the same,
time to make out his writ of certiorari: Provided, that the party
complaining of said decision shall, at the time it is made, give the
opposite party written notice of his intention to take said case to the
§4829. (4090.)

superior court.
Certiorari can be

Bond

brought

in

such cases

:

20 Ga. 77

;

43/436

;

35/100.

for "all future costs" sufficient in certiorari in forcible-entry case: 75

Ga, 847.
Petition of plaintiff for certiorari

sanction properly refused

A Ct

8512
'

p l6i
$$4976, 4978.

:

showed no

and detainer, and

defendant (charged
not a resident of the county

§4830. (4091.) Service on non-residents.

^th

forcible entry

76 Ga. 25.

a forcible entry or detainer)

is

If the

where the land or tenement is situated, service of the summons may
nevertheless be perfected on him or his tenant by the sheriff or constable, as though he resided in the county.
Actsi853-4,

§4831. (4092.) Non-residents
resident defendants

who may

to give

bond in certain

cases.

All non-

forcibly enter or forcibly detain, or

and detain (and against whom suit may be instituted
by their tenants) any lot or parcel of land in any county in this
State, shall be compelled to give bond and security for all costs and
damages which may be recovered against them for such forcible entry
or detainer, or forcible entry and detainer: Provided, that such defendant shall not be compelled to give such bond until after the
commencement of an action for such offense, as provided by law.
Said bond shall be made payable to the plaintiff in such action, subject to be recovered as in cases of bond given on appeal in this State,
forcibly enter

and, on failure to give such bond, the jury trying said cause shall

award possession
^obifiia

of the premises in dispute to the plaintiff.

No proceedings under the
§4832. (4093.) No bar to indictment.
provisions of this Chapter shall exempt any person guilty of a forcible entry or detainer

—

from indictment and punishment.

General Note. Where entry and force admitted and verdict for plaintiff
by jury not disturbed: 35 Ga. 100; 48/174.
Voir dire questions should be propounded to jury at instance of either
party

:

75 Ga. 847.

