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CHAPTEK
GENERAL
36*70.

I.

principles.
Section.

Section.
.

testimony.

3675. Presumptions of law and facts.

Object of evidence.

3671. Sundry definitions.

3616. Estoppels.

3612. Mental conviction.

3677.

Prima

3678.

Number

3673.

Same

36*74.

Matters judicially recognized.

rules in all courts

and

cases.

The object of all legal
The rules of evidence

§ 3670.

of truth.

prominent end

—seeking always

facie presumptions.

of witnesses necessary.

investigation

is

the discovery

are framed with a view to this

for

object of
6V

pure sources and the highest

evidence.

§3671. Competent evidence
ficient evidence

is

that which

Cumulative evidence

is

the question at

issue.

that which
is

that which

Direct evidence

obtained.

is

is

sustaining

by

admissible.

Suf- sundry <ief-

satisfactory for the purpose.
is

additional to other already

that which immediately points to

Indirect, or circumstantial evidence

that which only tends to establish the issue,
facts,

is

is

by proof of various

their consistency, the hypothesis claimed.

Presumptive evidence consists of inferences drawn by human
-experience from the connection of cause and effect, and observations of

human

conduct.

§3672. Moral and reasonable certainty is all that can be ex- Amount of
pected in legal investigation. In all civil cases the preponder- viction.
ance of testimony
viction.

tion

is

is

considered sufficient to produce mental con-

In criminal cases a greater strength of mental convic-

held necessary to justify a verdict of guilty.
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Chapter

cases.

the courts of this State, and upon every
ist

Matters ju-

same

in all

the exceptions ex-

trial

only by express statute.

The

§ 3674.

dicially rec-

ognized.

— General Principles.

§ 3673. Generally, the rules of evidence are the

Same rules
in all courts
and

1.

existence

and

territorial

extent of States, their

form of government, and symbols of nationality, the laws of na-

and general customs of merchants, the admiralty and maritime courts of the world and their seals, the political constitution and history of our own Government, as well as the local
divisions of our own State, the seals of the several departments
of the Government of the Confederate States, and of the several
States of the Confederacy, and all similar matters of public knowledge are judicially recognized without the introduction of proof.
The for§ 3675. Presumptions are either of law or of fact.
mer are conclusions and inferences which the law draws from
tions

Presumptions of law

and

fact.

given
Estoppels

Examples

facts.

The

latter are exclusively questions for the jury, to

be decided by the ordinary test of human experience.
§ 3676. Presumptions of law are sometimes conclusive, and an
averment to the contrary will not be allowed. These are termed
estoppels, and are not generally favored.
Among these are the
presumptions in favor of a record or judgment unreversed, of the
proper conduct of courts and judicial officers acting within their

Of

legitimate sphere.

time has rendered
acts in regard to

it

other officers of the law after lapse of

dangerous to open the investigation of their

mere

formalities ot the law.

Of

ancient deeds,

and other instruments more than thirty years old, when they
come from the proper custody, and possession has been held in
accordance with them. Recitals in deeds, except payment of
,

money

purchase

own

right,

in law.

The

as against the grantor acting in his

and sui juris and

his privies in estate, blood

landlord's

against his tenant, while tenant in possession.

title, as

and

Solemn admissions made in judieio, and other admissions, upon
which other parties have acted, either to their own injury or the
benefit of the persons making the admissions, and similar cases
where it would be more unjust and productive of more evil to
hear the truth than to bear the investigation.
§ 3677.

Frimafaeit pre-

sumptions.

in

some

Other presumptions of law, such

cases of guilt

—of continuance of

a mental state once proved to exist, and

may

as of innocence,

life for

all

and

seven years, of

similar presumptions

be rebutted by proof.
§ 367S. The testimony of a single witness is generally sufficient
to establish a fact.
Exceptions to this rule are made in specified

PT. 3.— TIT. 10.— Evidence.
Chapter

1.

699

— General Principles.

such as to convict of treason or perjury in any case of Number of
and to rebut accessary,
felony, where the only witness is an accomplice
responsive statement in an answer in equity in these cases (except in treason) corroborating circumstances may dispense with
cases

;

:

—

;

another witness.

CHAPTEE

II.

OF RULES GOVERNING THE ADMISSION OF TESTIMONY.

Article

1.

General

Article

2.

Article

3.

Article

4-.

Of hearsay.
Of admissions and confessions.
Of parol evidence to effect written.

rules.

AETICLE

I.

GENERAL RULES.
Section.

Section.

3679. Must be relevant.

36S6. Copies of wills and records.

3680. Character and conduct of parties.

3687. Officers de facto.

3681. Burden of proof.

3688. Inscriptions on monuments, &c.

3682. Changing onus.

3689. Other exceptions.

3683. Best evidence.

3690. Secondary evidence.

3684. Primary and secondary evidence.

3691. Degrees therein.

3685. Written evidence.

3692. Existence of original.

The evidence must relate to the questions being tried Must be
by the jury, and bear upon them either directly or indirectly.
§ 3679.

rei-

Irrelevant matter should be excluded.
§ 3680.

The general

character of the parties, and especially their character

conduct in other transactions, are irrelevant matter, unless the ^ parties.*
nature of the action involves such character and renders necessary or proper the investigation of such conduct.
§ 3681.

The burden of proof

serting or affirming a fact,

and

defence the proof of such fact

upon the party as- Burden
the existence of whose case or

generally
to

lies

is essential.

©f

If a negation or neg-

ative affirmation be so essential, the proof of such negative lies

on the party
§
° 3682.

so affirming

What amount

it.

of evidence will change
° the onus or

burden of proof, is a question to be decided in each case by the
sound discretion of the court.

changing
onus.

—
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Article

The

§ 3683.

Beet evi-

1.

— General Kules.

best evidence

which

exists of the fact sought to

be

dence.

proved must be produced, unless
counted
Primary and
evidence.

absence

Primary

evidence

is

such as in

the existence of other and better proof.

such as from necessity in some cases

and better

satisfactorily ac-

is

itself

does not indicate

Secondary evidence

is

substituted for stronger

proof.

§3685. Written evidence

"Written evidence.

is

for.

§ 3684.

secondary

its

is

considered of higher proof than

and in all cases where the parties have reduced their contract, agreement or stipulation to writing, and assented thereto,
oral,

it is
Wills and

the best evidence of the same.

§ 3686.

records.

Copies of records of judicial proceedings, and wills ad-

mitted to probate, are admitted as primary evidence,

In

erly authenticated.

all

other cases, a copy

when prop-

secondary evi-

is

dence.
Officer

§ 3687.

de

facto.

An

officer

de facto

may be proved by

his acts, with-

out the production of his commission or appointment,

on walls, monuments, and other fixed obit-it
ments, &c jects, may be proved by copies established as such.
§3689. Other cases of necessity, or manifest convenience,
other excepresting on like principles of reason and justice, may be made ex§ 3688. Inscriptions

inscriptions

«n monu-

•

.

,

_

_

.

i

ceptions to the general rule.
Secondary
-evidence
when admitted.

Degrees
therein.

Original existence of.

In order to admit secondary evidence, it must appear
that the primary evidence, for some sufficient cause, is not accessible to the diligence of the party.
This showing is made to the
court who will hear the party himself, on the question of diligence, and the inaccessibility of the jprvma/ry evidence.
§ 3691. There are degrees in secondary evidence, and the best
should always be produced. Thus, a duplicate is better than a
copy, and an examined copy than oral evidence.
§ 3692. The existence of a genuine original, is essential to the
admissibility of a copy.
The amount of evidence to show such
existence, must vary with the circumstances of each case.
Where no direct issue is made upon this fact, slight evidence
would be sufficient.
§ 3690.
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— Of Hearsay.

AKTICLE

II.

OF HEARSAY.
Section,

Section.
3693. Hearsay evidence.

3700. Books of account.

3694. Sometimes

3701. Matters of public interest.

original evidence.

3695. Pedigree.

3702. Ancient documents.

3696. Res

3703. Ancient boundaries and landmarks

369*7.

gestae.

Declarations of persons in posses'n

3704.

Dying

declarations.

3705. Testimony of witnesses.

3698. Declarations of conspirators.

3699. Of deceased persons.

§3693. Hearsay evidence is that which does not derive its
vahie solely from the credit of the witness, but rests mainly on
The very nature
the veracity and competency of other persons.
of the evidence shows its weakness, and it is admitted only in
specified cases

Hearsay evideace
"

from necessity.

When

in a legal investigation, information, conversa- Sometimes
evl "
tions, letters, and replies, and similar evidence, are facts to ex-

§3694.

2^

plain conduct and ascertain motives, they are admitted in

evi-

dence not as hearsay, but as original evidence.
§ 3695. Pedigree, including descent, relationship, birth, mar-

Pedigree,

and death, may be proved either by the declarations of deceased persons related by blood or marriage, or by general repute
in the family, or by genealogies, inscriptions, "family trees," and

riage,

similar evidence.

accompanying an act, or so nearly con- Res
time as to be free from all suspicions of de-

§ 3696. Declarations

nected therewith in

vice or after-thought, are admissible in evidence as

g68tc& .

part of res

gestae.

§ 3697. Declarations of a person in possession of property in

disparagement of his

own

title,

are admissible in evidence, in fa-

vor of any one, and against privies.

own

title

Declarations in favor of his

Declarations
8

Jj poSe?slon*

are admissible to prove his adverse possession.

§3698. After the fact of conspiracy is proved, the declarations Declarations
ODSpira
of any one of the conspirators during the pendency of the crim- tors?
"

inal project, are admissible against

§ 3699.

The

declarations

and

entries of a

ceased, against his interest, and not
litigation, are admissible in

§ 3700.

The books

all.

made with

person, since de- of

a view to pending

deceased

per

evidence in any case.

of account of any merchant, shop-keeper,

physician, blacksmith, or other person doing a regular business

Book8

of

account

:
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Article

and keeping dailj

2.

—Of Hearsay,

entries thereof,

as proof of such accounts,
1.

That he kept no

may

be admitted in evidence,

upon the following conditions

clerk, or else the clerk is

dead, or other-

wise inaccessible.
2.

Upon

proof, (the party's oath being

book tendered
3.

Upon

is

his

book of original

sufficient,) that

the

entries.

proof, (by his customers,) that

he usually kept correct

books.
4.

Upon

inspection

by the

court, to see if the books are free

from any suspicion of fraud.
§3701. Hearsay evidence as to declarations of deceased perMatters of
1C mter
sons as to ancient rights, and made before the litigation arose,
St
are admissible to prove matters of public interest, in which the
whole community are supposed to take interest, and to have
knowledge.
§3702. Ancient documents purporting to be a part of the
Ancient doctransaction to which they relate, are admissible in evidence.
Ancient
§ 3703. Traditionary evidence, as to ancient boundaries and
65
landmarks, is admissible in evidence, the weight to be deterandiandmined by the jury, according to the source whence it comes.
Dying dccia§ 3704. Dying declarations made by any person in the article
"

of death,

who

is

conscious of his condition, as to the cause of his

death, and the person

who

killed him, are admissible in evidence,

in a prosecution for the homicide.
Testimony
on forme?
trial.

§ 3705.

The testimony

of a witness, since deceased, or dis-

any cause, given under oath on a
former trial, upon substantially the same issue, and between
substantially the same parties, may be proved by any one who
heard it, and who professes to remember the substance of the
entire testimony, as to the particular matter about which he tesqualified, or inaccessible for

tifies.

—

:
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— Of Admissions and Confessions.

AETICLE
OF ADMISSIONS

Weight of such evidence.
3716. Confessions must be voluntary.
3717. Under promise of secrecy, &c.

37 07. Parties to record.

3108. Real parties in interest.

3718. Material facts discovered.

strangers.

3719. Confession of conspirators.

3710. Of agents.

Of

3111.

CONFESSIONS.

3715.

3106. Definition.

Of

AND

III.

Section.

Section.

3109.
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3720. Confidential communications, &c.

privies.

3712. Admissions improperly obtained.

3721. Attorney and client.

3713. Effect of silence.

3722.

When

grand juror

may

disclose.

3714. Entire conversation.

§ 3700.

Admissions usually refer to

civil cases

;

confessions to

Definition,

criminal.

The admission of a party to the record is admissible in Parties to
rscord
evidence when offered by the other side, except in the following
§ 3707.

cases

In case of a mere nominal party or naked trustee.
2. Where there are several parties with no joint interest, the
admissions of one cannot be received unless the issue is of such a
1.

character that the effect of the admission can be restrained to

him

alone.

The admissions

3.

of any trustee before he

is

clothed

w ith
T

the

trust.
4.

Defendants in

fi.

fa. in claim cases after the pendency of

litigation.

§ 3708.

The admission

ble' though

of the real party in interest

is

admissi-

Eeai parties

he be not of record, subject to the exceptions stated

above.

§3709. The admissions of third persons strangers to the suit
are received in evidence
1.

2.

When

of strangers.

the party refers to such third person for information.

Admissions made by a third person against his interest as
main issue between the litigants, but

to a fact collateral to the

essential to the adjudication of the cause.

Statements of an interpreter where from any cause he cannot be sworn.
3.

§ 3710.

The admissions

of an agent or attorney in fact, during 0ft&

the existence and in pursuance of his power, are evidence against

the principal.

—
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Article

of privies.

3.

— Of Admissions and Confessions.

§3711. The admissions of privies in blood, privies in estate, and
privies in law, are admissible as against the parties themselves,
but declarations of privies in estate, after the title has passed out

Admissions

SiE
r

Effect of

ly

of them, cannot be received.
§ 3712. Admissions obtained by constraint, or bj fraud, or

bj

drunkenness induced for the purpose or admissions or propositions made with a view to a compromise are not proper evidence.
§3713. Acquiescence, or silence when the circumstances require an answer or denial, or other conduct may amount to an
;

si-

admission.
Entire conversation.

§3714.

When

an admission

is

given in evidence

it is

^ ^e other party to have the whole admission and

all

the right

the con-

versation connected therewith,
weight

of

h eT1 "
aen ce

§ 3715. All admissions should be scanned with care
sions of guilt should be received with great caution.

sion alone,

uncorroborated Lby other evidence,

and

conies-

A

confes-

will not justify

a conviction,
confessions
6 vo1 "

^utery.

must have been
made voluntarily without being induced by another, by the slightest hope of benefit or remotest fear of injury,

make

§3716. To

unhorprom

§ 3717.

ise of secrecy, &c.

,

The

a confession admissible,

fact that a confession is
•

Material

confession

nspul "
tors?
>«

-

Confidential

m
tio™s

n ica "

&c

Attorney
and client

made under

a spiritual
/*

n

i

i.

exhortation, or a promise of secrecy, or a promise oi collateral
benefit shall not exclude

fac ts discov-

_/?

it

§ 3718.

Any

it.

material facts discovered by a confession by a pris-

oner ma y -^ proved and the fact of its discovery, by reason of
such information, though the confession is rejected,
§ 3719. The confession of one joint offender or conspirator, made
after the enterprise is ended, is admissible only against himself.

3720 There are certain admissions and communications exeluded from public policy among these are
1. Communications between husband and wife.
2. Between attorney or counsellor and client.
§
o

1

'

;

3.

Among

4.

Secrets of State.

grand

jurors.

any attorney or his clerk to be
pending
his employment, or in antransmitted to the attorney
So the
ticipation thereof should never be heard by the court.
§ 3721.

Communications

to

attorney cannot be compelled to disclose the advice or counsel
he may give to his client, nor to produce or deliver up title deeds,
or other papers, except evidences of debt, left in his possession
his client.

by

This rule does not exclude the attorney as a wit-

-
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Article

any
employment.
ness

Admissions and Confessions.

which occurs when pram",
Jurors may
becomes necessary, in any court ctfdiseiw*

iurors shall disclose everything

Grand

$37*22.
°

— Of

which may transpire in connection with his

facts

to

3.
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«
,

.

in their service

whenever

it

record in this State.

ARTICLE

IV.

OF PAROL EVIDENCE TO AFFECT WRITTEN.
Section.

Section.
3723. General rule.

3728. Usage.

3724. Contemporaneous writings.

3729. Other cases.

3725. Void instruments.

3730. Receipts.

3726.

Where

part only

is in

3731. Blank endorsements.

writing.

3732. Reducing deed to mortgage.

3727. Surrounding circumstances.

§3723. Parol contemporaneous evidence is admissible generally to contradictor vary the terms of a valid written instrument.
All contemporaneous writings are

S 3724.
i

•

•••iiii
i

i

i

i

«i

and parol evidence
ambiguities both latent and patent.
plain each other,

was either originally

is

i

•

admissible to ex«i

i

i

,

•

admissible to explain

,

contemporaneous wri-

all tings ambig
uities.

show that the writing voidinstru
mentP.
void or has subsequently become so.

$3725. Parol evidence
.

•

Generalruk

is

admissible to

§3726. If the writing does not purport to contain all the stip- where pari
ulations of the contract, parol evidence is admissible to prove writing."!
other portions thereof not inconsistent with the writing, so collateral

undertakings between parties of the same part

w ould not properly be looked for in the writing.
The surrounding circumstances are always proper

themselves
§ 3727.

among

T

sub-

jects of proof to aid in the construction of contracts.
§ 3728.
is

surrounding
ces.

In like manner evidence of known and established usage

usage.

admissible for the same purpose as well as to annex incidents.

§3729. Parol evidence

is

also admissible to rebut

discharge the entire contract, to prove a

quent agreement, to

new and

an equity, to other cases

distinct subse-

enlarge the time or change the place of

performance.

§3730. Receipts for money are always only prima facie evi- receipts,
dence of payment and may be denied or explained by parol.
§3731. Blank endorsements of negotiable paper may always Blank enbe explained between the parties themselves, or those taking with
notice of dishonor or of the actual facts of such endorsements.
45

orsemen

s
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Article

Reducing
deed to
mortgage,

4.— Of Parol Evidence

A deed or bill

to Affect "Written.

of sale, absolute on

and accomnot be proved (at
pamed with possession ot the property,
the instance of the parties) by parol evidence to be a mortgage
only, unless fraud in its procurement is the issue to be tried.
§3732.

.

.

.

in
shall

.

CHAPTEE

its

face

III.

OF DISCOVERY FROM THE PARTIES.
Section.

Section.
3133. Discovery at law.

3736. Failing to answer, or evading.

3134. Just as other witnesses.

3737. Privileged matters.

«j

Discovery
at

law.

Just as other witnesses

I

of).

Privilege of oral examination.

§ 3733. Discovery

nominal or
§ 3734.

real, in

may be had from

any case pending

The party seeking

the opposite party, either

in

any court

the discovery

the other party as a witness, or else

tile

may

in this State.

either subpoena

interrogatories,

and sue

out a commission, as in cases provided for other witnesses.

In

the latter event the right of cross examination exists as in other
cases.
Privilege of
oral

§ 3735.

When

exami-

nation.

en thereof,

it

ined, to see to

and notice givshall be the duty of the party sought to be examthe execution and return of the same before the
interrogatories are filed in office,

return term thereof.
Failing to

answer or
answering

§ 3736.

A party failing

when properly subpoenaed,

to appear, without sufficient excuse,

or failing or refusing to answer, either

evasively.

orally or to the interrogatories filed, or answering evasively, shall

be subject to attachment for contempt, and the court

may

also

dismiss his case, if he be plaintiff, or strike out his pleas, if he be

defendant, or give such other direction to the cause as

Privileged
matters.

is

consistent

with justice and equity.
§ 3737. ~No party shall be required to testify as to any matter
which may criminate or tend to criminate himself, or which shall
tend to work a forfeiture of his estate, or which shall tend to
bring infamy, or disgrace, or public contempt upon himself, or

anv member of

his family.
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Public Documents.

IV.

OF RECORDS AND OTHER WRITTEN EVIDENCE.

Article

1.

Article

2.

Of
Of

records and public documents.
private writings.

AKTICLE

I.

OP RECORDS AND PUBLIC DOCUMENTS.
Section.

Section.
3738.

Laws and

3746. Former acts continued in force.

resolutions.

3139. Exemplifications.
3740.

When

3747.

primary evidence.

3741. Records lost or destroyed.
3742. Proof

S.

and several States.

3751.

Judgment in rem.
Not evidence for witness.

3752.

How

3750.

3743. Certified copy.
is

of C.

3749. Effects of judgments as evidence.

of registry.

3744. If registry

Laws

3748. Foreign laws.

destroyed.

3745. Presumption of proper probate.

attacked.

3753. Notarial acts.

§3738. All laws and resolutions of the General Assembly, as Lawsand
resolutlons
published by authority, shall be held, deemed, and considered
The jourpublic laws, and recognized, judicially, without proof.

-

nals of each branch of the General Assembly, as published, shall
be, in like

§ 3739.

manner, recognized without proof.

The

certificate, or attestation,

of any public

officer, Exempiificatlons

"

any county thereof, shall give sufficient
validity or authenticity to any copy or transcript of any record, document, paper of file, or other matter or thing in their
respective offices, or pertaining thereto, to admit the same in
evidence in any court of this State.
§ 3740. Such exemplifications shall be primary evidence as to When
all records, or other things required by law to remain in such
E^ evi
offices, but only secondary evidence as to such documents as by
law properly remain in the possession of the party.
§3741. When a record has been burned, or otherwise des- Eecords lost
or destroyed
troyed, its contents may be proved by any secondary evidence,
which does not disclose the existence of other and better evieither of this State, or

..

*

dence.

The

entry of the proper officer on a paper,
shall be sufficient evidence of its registry.
§ 3742.

official

§ 3743. If the
•

original of

any paper, properly

registered, is

Proof of
registry.
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Article

onified

lost

copy.

1.

— Of

4.— Evidence.

Records and Public Documents.

or destroyed, a certified copy, from the registry, shall be

,

.

,

.

,

deemed good secondary evidence.
ifredstry
is

destroyed,

$3744. If the registry has also been destroyed, before a copy
j^ k een made and certified, any secondary evidence is admissible to prove the original, and its registry, which does not dis-

and better evidence.
^3745. If the original is found to have been recorded, and it
,
does not appear whether it was done on proper probate, the

close the existence of other
Presnmption of properprobate.

'

,

court shall

.

,

-,

presume, until the contrary appears, that the same

was done on proper probate.
Former

Laws

§ 374H.

acts

'

force.

properly registered, and their copies, when
in evidence, shall be continued in force.
§ 3747.

of c.

i-ai'states!

All the acts heretofore passed, allowing papers im-

The public laws of

Foreign
laws
'

Effect of

l^vTdence.

$ 374cS.

be admitted

the Confederate States, and of the

several States thereof, as published by
cially recognized,

lost, to

authority, shall be judi-

without proof.

Foreign Jaws and judgments must be authenticated

under the great seal of their respective States.
§3749. A judgment is admissible between any parties, to show
the fact of the rendition thereof, but between parties and privies it is conclusive as to the matter directly in issue, until reversed or set aside.

judgments
%n rem.
Notevidence for
witness.

How

at-

tacked.

A

in rem is conclusive upon
everybody.
iudgment
i
c*
inadmissible for any purpose in favor
8
S 3751. A judgment is
testimony,
in whole, or in part, it was
whose
ot a party upon
rendered, except judgment from Justices' Court.
§ 3752. A judgment that is void, may be attacked in any
In all other cases judgments cannot be
court, and by anybody.
impeached collaterally, but must be set aside by the court ren^ 3750.
o

./

«'

,

•

•

,

i

i

.'

•

dering them.
§ 3753. All notarial acts, of Notaries Public, in relation to bills

Notarial
acts.

of exchange, drafts, and promissory notes, required to be done

by the laws of this
such. Notary, under
is filed

State,
his

may

be proved by the certificate of

hand and

in the court at its first

Provided, such certificate
term, and permitted there to reseal

;

main until the trial.
The following acts of Congress, being frequently needed
reference, are here inserted

Act of Congress of

The
'

May

for

:

26, 1790.

1

Gray ; Digest

272.

acts of the Legislatures of the several States, shall be au-
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Public Documents.

thenticated by having the seal of their respective States affixed
thereto.
The records and judicial proceedings of the courts of

any State shall he proved, or admitted, in any other court within
the United States, by the attestation of the Clerk, and the
seal of the court annexed, If there be a seal, together with the
certificate of the Judge, Chief Justice, or Presiding Magistrate,
as the case may be, that the said attestation is in due form.

And

the said records and judicial proceedings, authenticated as

have such faith and credit given to them in every
court within the United States, as they have by law or usage
in the courts of the State from whence the said records are, or
aforesaid, shall

shall be taken.

Act of Congress of March
u

From and

27, 1804. Sec. 2,

Gray

Digest 180.

;

after the passage of this act, all records

emplifications of office books, which are, or

may

and

be kept

in

ex-

any

public office of any State, not appertaining to a court, shall be

proved or admitted in any other court or office in any other
State, by the attestation of the keeper of the said records or
books, and the seal of his office thereunto annexed,
seal,

there be a

together with a certificate of the presiding justice of the

court of the county or district, as the case
office

if

is,

or

may

be kept

;

may

be, in

which such

or of the Governor, the Secretary of State,

the chancellor or the keeper of the great seal of the State, that

the said attestation

the said certificate,

due form, and by the proper officer, and
if given by the presiding justice of a court,
is

in

shall be further authenticated by the clerk or prothonotary, of the

who

under his hand and the seal of his
office, that the said presiding justice is duly commissioned and
qualified
or if the said certificate be given by the Governor, the
Secretary of State, the chancellor or keeper of the great seal, it
shall be under the great seal of the State, in which the certificate is made.
And the same records and exemplifications, authenticated as aforesaid, sliall have such faith and credit given
to them in every court and office within the United States,
as they have by law or usage in the courts or offices of the State
from whence the same are, or shall be taken."
said court,

;

shall certify
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Article
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— Of Private Writings.
AETICLE F

OF PRIVATE WRITINGS.
Section.

Section.

[

3754. Production of proof.

I

3755. In case of loss.

j

3761. Other proof.

3756. Production in court.

When

3757.

3762. Handwriting.

notice unnecessary.

3763. Comparison of hands.

3758. Explaining alteration.

of proof.

execution proved.

its
toss.

must be produced, and
The excepted cases are prescribed by law.

§ 3754. Generally the original writing

Production

In case of

3759. Producing dispenses with proof.

3760. Subscribing witness.

§ 3755. If the

paper

or destroyed, proof of the fact to

is lost

the court will admit secondary evidence.

petent witness to this point.

Production
in court.

is

question of diligence

sound discretion in the court.
§ 3756. The production of such private writing

is

is

a com-

one of

provided for

in another part of this Code.

When notice
unnecessary.

Explain

The

The party

al-

produce is not necessary when the action
brought to recover the paper or to set it aside.
§ 3757. Notice to

$ 3758. If the

is

paper appears to have been materially altered,

teration.

unless
filed,

it is

the cause of action, and no plea of

the party offering

in evidence

it

non

est

factum

must explain the

is

altera-

comes from the custody of the opposite party.
The production of the paper by the opposite party (if
§
he claims any benefit under it) dispenses with the necessity of
proof, and the notice to produce dispenses with proof as against
tion unless the paper

Producing
dispenses
with proof.

3759.

the party giving the notice.
Subscribing

§3760. The

subscribing witness must

be produced

in all

witness.

Ancient writings which prove
themselves.
2d. If from any cause the witness cannot be produced or sworn. 3d. Office bonds required bylaw to be approved or tested by a particular functionary. 4th. If the paper is
cases, except the following

:

1st.

only incidentally or collaterally material to the case.
Other proof.

§

3761. If the witness

is

not produced, or being produced, can-

not recollect the transaction, the court

dence to prove
Handwrit-

§

its

may

hear any other

evi-

execution.

3762. Proof of handwriting

may be

resorted to in the absence

In such case, any witness is
competent to testify as to his belief, who will swear that he knows
or would recognize the handwriting.
The source of his knowledge is a question for investigation, and goes entirely to the credit
and weight of his evidence.
of direct evidence of execution.

VT. 3.— TIT. 10.— CHAP. 4.— Evidence.
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—Of Private Writings.

Other writings, proved or acknowledged to be genuine, gjgjf"
may be admitted in evidence for the purpose of comparison by
Such other new papers, when intended to be introthe jury.
duced, shall be submitted to the opposite party before he announces himself ready for trial.
§ 3763.

CHAPTER

Y.

OF ORAL TESTIMONY.

Article

1.

Article

2.

Article

3.

—

Of witnesses their attendance and
Of their competency.
Of their examination.

ARTICLE

fees.

I.

OF WITNESSES— THEIR ATTENDANCE AND FEES.
Section.

I

Section.
3768. State's witnesses from other co's.

3764. Subpoenas.

3765.

Payment

3769. Witnesses in imprisonment.

of fees.

3766. Excessive claim.

3770.

Freedom from

3767. Failure to attend.

3771.

No

arrest.

fees in certain cases.

§3764. When the attendance' of any person resident in the
county is required as a witness in any court, the clerk of such
court (or if there be no clerk, the presiding judge or justice) shall,

subpoena,

on application, issue a writ of subpoena, directed to such person, requiring him to appear and testify in the case stated, and at the
time stated. Such subpoena shall be served on the witness personally, by any person capable of proving the same, at least five
days before the term of the court. The witness so summoned shall
attend the court from term to term until the case is tried. And
if

there be an appeal or

new trial, notice

of the fact, without a

new

subpoena, shall be sufficient to require the attendance of the wit-

The witness fee shall be seventy-five cents per diem.
§ 3765. The payment of the fees of a witness shall not be de- payment
manded as a condition precedent to an attendance. But at the fees
close of each term, or any term, the witness may make affidavit
before any Justice of the Peace, or clerk of the court, of the numness.

<

'

ber of days he has attended on such subpoena for which his fees
are due, which affidavit,

no

clerk, the

when countersigned by

Judge) and attached

the clerk (or if Mode
e

to the subpoena, shall

have the

of

c'
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Article

1.

— Of Witnesses —their Attendance and

Fees.

and effect of an execution against the property of the party
at whose instance he was subpoenaed (unless in behalf the State.)
§3766. A witness who shall claim more than is due to him,
forfeits all his fees, and shall pay to the injured party, in addition
force

Excessive
claim.

thereto, four times the
Failure to

§ 3767.

The

attend.

attendance of a

amount

so unjustly claimed.

may proceed by attachment to compel the
witness who fails to obey the precept, and also to

court

punish him by a fine not exceeding three hundred dollars.

In

addition thereto such a witness shall be liable in damages to the

person causing him to be subpoenaed, for his failure to attend.
1

States' wit-

nesses from
other conn-

§3768. Witnesses for the State in a criminal prosecution in the
Superior Courts, attending in a different county from that of their

ties.

two

day during their attendance, and two dollars for each thirty miles traveled in going
and returning, which shall be paid on the subpoena, verified as in
ordinary cases, by the County Treasurer, out of the county funds.
In case of conviction the amount paid by the county shall be
residence, shall receive each,

taxed in the
Witnesses in
Imprisonment.

Freedom
from arrest

§ 3769.

bill

The

dollars per

of costs.

writ of habeas corpus

ad testificandum may be

is-

sued by the Superior Court to cause the production in court of

any witness under legal imprisonment.
§ 3770. Witnesses are protected from arrest on any civil process while going to or returning from and attending on any court,
and the officer who shall hold him imprisoned, after seeing his
subpoena or being

satisfied of the fact, shall

be liable for a false

imprisonment.
No fees in
certain cases

§ 3771.

A

witness shall not receive any fees whatever for at-

tendance on a subpoena
his absence, or if he

is

if

the cause at any time

absent at the

trial

;

is

continued for

Provided, such absence

from Providential causes. Nor shall any
from both parties in the same case, but shall

in neither case arose

witness receive fees

be paid equally by each, unless one shall be cast

A prosecutor shall in

no case receive

in

all

fees as a witness.

the cost,

—

.
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the Competency of Witnesses.

ARTICLE

II.

OF THE COMPETENCY OF WITNESSES.
Section.

Section.

3779. Interest not disqualifying.

round of incompetency.

37 72.

3773. Children.

3780. Exceptional cases.

3774. Mutes, &c.

3781. Release.

Husband and

wife.

3775. Drunkenness.

3782.

3776. Idiots and insane.

3783. Parties

3777. Persons infamous.

3784

3778. Persons interested.

3785. Restoration of competency

The competency

§ 3772.

•r-r-r..

conrt.

4.
5.

By

2.
3.

oath.

Time of objecting & mode of proof

of a witness must be decided by the Ground

.

C y.

.

are deficient in understanding.
are infamous by reason of crime.

are interested in the event of the suit.
are related as

reason of their

persons of color.

husband and wife.
ignoble status— such

as slaves

and

free

Religious belief goes only to the credit.

§3773. At fourteen years of age, the law presumes a child to
have sufficient understanding to testify. Prior to that age, the
court must decide upon examination.

No
An

§3774.
witness.

physical defects in any of the senses incapacitates a
interpreter

may

capacitates during

its

children

Mutes. Ac-

explain his evidence.

Drunkenness which dethrones reason and memorv,

§ 3775.

of

incompeten-

.

Witnesses are incompetent

Who
Who
Who
Who

1.

own

in- Drunken-

continuance.

§3776. The court must by examination decide upon the capacity of one alleged to be incompetent from idiocy, lunacy, or in-

Idiots <ind

insanc

-

sanity, or drunkenness.

§3777. Persons convicted of treason or any felony are incompetent to testify in any cause after sentence passed and pending

Persons

in-

execution thereof, except on criminal prosecutions for escape or
rescue.

If he be a party to a case, necessary affidavits to obtain

his civil rights,

may

be

made by him.

§3778. Every person is incompetent, unless called by the opposite party, whether a party to the record or not, who has a direct legal interest in the event of the suit, or for or against

Persons ia .
tertsted

-

whom

the record might be legal evidence in some subsequent suit.

...
§ 3779.

lmagmary

An

interest in the question, an honorary obligation, an
.

.*

.

interest, or a remote, contingent or uncertain interest,

will not disqualify, but goes to the credit.

interest not
dn-qualifyins.

:
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Artiele
Exceptional

2.

— Of the

Competency of Witnesses.

§3780. The following also are exceptions to the general rule in

cases.

reference to interest
1.

Persons declared competent by statute, notwithstanding their

interest.
2.

Persons entitled to rewards on conviction in criminal pros-

ecutions.
3.

Agents or

bailees called to prove facts

cipals in the course of their

done

for their prin-

employment.

4.

Witnesses whose interest

5.

Interest acquired

is

balanced on either

by a witness subsequent

side.

to his being sub-

poenaed either willfully to render himself incompetent, or fraudu-

by the other party.
Nominal parties to the

lently
6.
Release.

Husband
and

§ 3781.

An

record, liable only for cost.

interested witness

may

be rendered competent

at

any time before examination, by a release, either made to or by
him. Neither he, nor the party, by refusing to accept the release can continue his incompetency.
§ 3782. Husband and wife, lawfully married, cannot be witnesses

wife.

for or against

each other, nor can the wife be a witness for a third

person, where her testimony

The

may

indirectly affect her husband.

objection exists after the dissolution of the marriage, by death

or otherwise, as to

all

knowledge acquired by either party by

son of the marriage relation.
exists in all criminal ov

An

rea-

exception to this general rule

quasi criminal proceedings against either

party for offences upon the person of the other.

§3783.
oath

An

exception to the rule excluding interested parties

exists in all cases

of the party

is

where, from necessity or convenience, the oath

received by the court in proof of facts prelimina-

The evidence
odium spolitatoris when after

ry to other evidence, or in the conduct of a cause.
of the party

is

also received in

tort, the extent of the injury may be proved by him,
and against a bailor guilty of negligence, to show the extent of
the loss, there being no other evidence within the party's power;
and in certain Inferior Courts where by law this evidence is

proof of the

admitted.
Time

of ob-

jecting and
mode of
proof.

§ 3784.

The

before the witness

is

examined

at all.

witness himself, or by other testimony

mony, the witness
Kestoration
of competency.

§ 3785.

A

is

It
;

if

proved by other
it away.

testi-

incompetent to explain

money to cover all costs, or any other
the judgment of the court, relieves the witness

deposit of

act which, in

known, must be taken
may be proved by the

objection to competency, if

FT. 8.— TIT. 10.— CHAP. 5.— Evidence.
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of Witnesses.

will restore

ground of Incompetency,

competency.

his

ARTICLE

III.

OF THE EXAMINATION OF WITNESSES.
Section.

i

Section.

3786. Oath or affirmation

3794. Privilege of witness.

3787. Separate examination

3795. Impeaching a witness.

3788. Cross examination.

3796. Laj'ing the foundation.

3789. Leading questions.

3797. General character.

Memorandum

3790

3798. Sustaining witness.

in aid of witness.

3799. If impeached by cont'y statements.

3791. Opinions of witness.
3792.

Of

3800. State of feeling and relationship.

experts.

3793. Impeaching one's

own

witness.

§3786. The sanction of an oath, or affirmation equivalent Oath or afi
mi firniation.
The
thereto, is necessary to the reception of any oral evidence.
•

court

•

may frame such

affirmation according to the religious faith

of the witness.

have the witnesses of the other party examined, out of the hearing of each
to
§ 3787. In all cases either 1party has the right
°

other.

The

court will take proper care to effect this object, as

far as practicable

...

and convenient, but any mere irregularity

not exclude the witness.
8*3788.

The

right
of cross examination, thorough
'-

and

shall

sifting, cross examinationof

belongs to every party as to the witnesses called against him.
If several parties to the

may

separate
examination

same case have

witnesses.

distinct interests, each

exercise this right.

$3789. Leading
allowed in cross ex- fading
are generally
o questions
x
o
questions.
\
aminations, and only in these but the court may exercise a dis./

;

cretion in granting the right to the party calling the witness,

and

in refusing

it

to the opposite party

when, from the conduct

of the witness, or other reason, justice requires

it.

$3790. A witness may refresh and assist his memory by the Memoran
dum n aid_
USe ot any
written instrument, or memorandum, provided
he of witnesses
*
x
memory.
finally speaks from his recollection, thus refreshed, or is willing
-

;

*

.

.

7

swear positively from the paper.
§ 3791. Where the question under examination, and to be decided by the jury is one of opinion, any witness may swear to
to

his opinion or belief, giving his reasons therefor; but, if the

sue

is

as to

is-

the existence of a fact, the opinions of witnesses,

generally, are inadmissible.

38 ° f

^fjness

—
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Article
Experts.

3.

— Of the

Examination of Witnesses.

§3792. The opinions of experts, on any Question of science,
and such
skill, trade, or like questions, are always admissible
opinions may be given on the facts as proved by other wit;

nesses.
impeaching
witness.

Privilege of
witnesses.

§3793. A party may not impeach a witness, voluntarily called
by him, except where he can show to the court that he lias been

entrapped by the witness, by a previous contradictory statement.
§3794. A witness is relieved from testifying, as to the same
matters hereinbefore specified in relation to a party making

dis-

covery.
impeaching

§

By
By

1.
2.

him

may be impeached

witness

disproving the facts testified to by him,
proof of contradictory statements previously

as to matters relevant to his

By

3.

Laving the
foundation.

A

3795.

a witness.

made by

testimony and to the case.

evidence as to his general bad character.

§3796. Before contradictory statements of the witness can be
proved against him, (unless they are written statements, made

under oath,

mind

in

connection with some judicial proceedings,) the

of the witness himself, should be called with as

much

cer-

tainty as possible to the time, place, person, and circumstances

attending the former statement; and

if in

writing,

should be shown to the witness, or read in his hearing,
istence
at
General
eharacter.

and

;

to lay this foundation, the witness

may

the same
if in

ex-

be recalled

any time.

§3797. To prove general bad character, the impeaching witness should be first asked as to his knowledge of the general
'

and next as to what that character is,
he may be asked, if, from that character, he would

character of the witness

and

lastly,

believe

him on

§ 3798.

sustaining
witness.

his oath.

The

,

-r»

witness

may
•

i

sustained by similar proof of

be

•

i

i

•

i*

particular transactions, or the opinions ot

Jiut the

character.

;

single individuals, cannot be inquired of on either side, except

upon

cross examination, in seeking for the extent

and foundation

of the witness' knowledge.
ifimneach«d by ci>nt™.iiotory
statements.

A

§3799.
witness, impeached by proof
of contradictory stater
meuts. maybe sustained by proof
of ©
general O
good character the
* L
?

i

.>

./

_

•'

'

—

evidence to be determined by the jury.
§3800. The .state of the witness' feelings to the parties, and

effect of the
state of
feoiintrnnl
relationship,

i

•

i

•

i

.

his relationship,

the jury.

may always

.

be proved for the consideration of

:
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Chapter G.- Of Interrogatories

CHAPTER
Ob'

VI.

INTERROGATORIES AND DEPOSITIONS
Section.

Section.

Who maybe

3801.

ai:d Depositions.

examined on

int'r'gr's

3800

Compelling witness to answer.

3802. Tf the facts ceass to exist

3810

Where

3803. Mode of obtaining commission

381

Writing out their

1.

to be

examined.

own answer.

3804. Without service.

3812. Duty of commissioners.

3805. Tf there are several parties.

3813.

3806. Appointment of commissioners.

3814. Failing to return a contempt.

Who may act as
How executed.

3807.

3808.

A

commissioners.

How

received and disposed

3815. Exceptions

of.

— when taken.

may

be examined on interrogatories, by _.
commission, at the instance of either party, in any civil cause ^ a ™^ato-n
pending in any court in this State, when either of the following ries
S 3801.

witness

.

t

-

state of facts exist
1.

Where

2.

Where, from the condition of

the witness resides out of the county*
his health,

from age, or oth-

erwise, he cannot attend the court, or from the nature of his business or occupation,

it is

not possible to secure his personal

at-

tendance without manifest inconvenience to the public or to
third persons, (such as Post

Masters, Public Carriers, Physi-

cians, &c.)

Where

3.
is

the witness

about to leave

will

is

home on

about to remove from the county, or
business, for a sojourn, or tour,

which

extend beyond the term of the court.

4.

All female witnesses.

5.

Where he

is

the only witness to a material point in the

case.

on which the commission issued if the fact
ceases to exist before the trial of the cause, and the witness is St*?
then accessible by subpoena, the testimony taken on interrogato§3802. If the state of

ries

facts,

cannot be used.

$3803. The party seeking to examine a witness by commis-

Mode

of

must prepare written interrogatories sufficiently explicit to mission!
inform the other party of the nature of the testimony sought and
expected, and yet not liable to the objection of being leading
sion,

questions, which

must

also state the residence of the witness, if

known, and must serve a copy of such

interrogatories on the op-

posite party, or his attorney, with a notice of the time of filing.

The

orignal interrogatories shall be then tiled in office, and there

remain for ten days, during which time cross interrogatories

may

ot>50111 "
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Chapter

be

filed.

by the

At

— Of Interrogatories and Depositions.

the expiration of ten days, a commission shall issue

clerk (or presiding judge if no clerk) for the examination

of such witness
without ser-

6.

§3804. If in

upon the interrogatories.
any case the opposite party

is

diction of the court, or cannot be found, arid

by attorney, a notice

beyond the
is

juris-

not represented

at the court-house door for ten days, of the

commission to issue.
§3805. If there are more than one party opposing, and they
j^yg no £ a joint interest, but several independent interests are
filing of the interrogatories, shall authorize a

if there are
several par-

represented by different attorneys, copies must be served upon
each, and the right to

file

cross interrogatories belongs to each.

In every case the court should see that the party really to be effected by the evidence has an opportunity of cross examination.

Commissions shall issue generally in blank, allowing
but in any case, the oppocommission- the party to select his commissioners
privilege
of
naming
have
the
shall
two competent comsite party
missioners, whose names shall be inserted in the commission, and
Appoint-

§ 3806.

;

one of

whom

shall act in the execution thereof, unless a

sufficient reason

who may

be shown for his

good and

failure.

§3807. ~No person is competent to act as commissioner, who
would be incompetent as a juror on account of relationship, or as
a witness on account of interest, nor will the attorney of the
party or his clerk, or an agent paid to discharge this duty, be a
commissioner, like a judge, should
competent commissioner.

A

stand perfectly impartial between the parties.

Feew

day shall be allowed commissioners
by the party, and taxed with other
How

exeeu-

§3808.

No

Two

dollars per

for their services, to

be paid

costs.

party, or his counsel, or agent, or other person on

his behalf should be present at the execution of the commission,

and everything attending the execution should show a
impartiality and freedom from bias.
compelling
answer.

perfect-

§ 3809. If a witness refuses to appear before the commissioners,

or to answer the interrogatories,

upon the

certificate of

one of the

commissioners, or the affidavit of the party or his attorney to the
fact,

presented to a Judge of the Superior or Justice of the In-

ferior Court, it shall

be his duty to issue an order to the

Sheriff,

any constable, to arrest the witness and bring him
before such Judge or Justice, and after hearing his excuse and
examining the interrogatories, to see that the same are legal, he
shall order the said witness to be lodged in jail until he answers
his deputy, or

--
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This provision shall extend to commissions sent from

the same.

the courts of other States or the Confederate States.
§

3810.

No

female witness shall be required to leave her home
nor shall any witness be re-

appear before commissioners

to

where

to be

;

quired to go out of the county, or more than ten miles from his
residence,

and any witness leaving

have the

shall

fees of a witness

his

home

to be

examined,

subpoenaed and attending the

court.

§3811. Witnesses
a

.

may

own
ill'
and by their consent,

presence ot the commissioners,
other

way

answers in the

write out their

.

shall they prepare the same,

and

if

i

but

m

writing out
their

no

own

answers,

the witnesses an-

swer from written memoranda, such memoranda shall be sent
with the commission, and the fact certified by the commissioners.

The answers should be under
They should be written out

and certified to be Duty
n of„ coin
mi
ssioners.
plainly, and be full and
so taken.
explicit to all the direct and cross interrogatories, they should be
signed by the witness, and attested officially by the commissioners named in the commission, and the place of execution should
also appear. The interrogatories, answers and commissions should
§
°

3812.

be then sealed

up

in envelope, with the

sioners written across the seal,

court

whence the commission

oath,

,

'

names

and directed

to

of the commis-

the officer of the

The package can be sent
some private hand. In the

issued.

by mail or intrusted to the party or

it from the commissioner
and the postmaster delivering it to the
court must certify to its reception by due course of mail.
In the
latter case, the person recieving and delivering it in court, must
make affidavit of the fact, and of its freedom from alteration.
§ 3813. The package thus forwarded must be received in open now receivcourt, and opened only by its leave or the consent ot parties, and posed of.
when thus received, shall become an office paper, to be used by
either party under the direction of the court.
§ 3814. A commission once executed must be returned, and a r a mn g tore
C(
party failing to return or willfully abstracting such, shall be at- tempt!
tached for contempt, and otherwise dealt with until the same is

former case, the postmaster receiving

must

certify to the fact,

produced.
§

3815. All exceptions to the execution and return of commis-

sions

must be made

in writing,

opposite party before the case
the

same have been

is

Except ions

when

and notice thereof given to the taken*
submitted to the jury Provided,
;

in the clerk's office for twenty-four hours

/

.
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prior to the

— Of

Interrogatories and Depositions.

Depositions read on the

trial.

tirst trial shall

not be

subject to formal exceptions on the appeal.

CHAPTER

VII.

PERPETUATING TESTIMONY.
Section.

.

i

Section.

3816. Application and order.

08

3817. Deposition and

3820. Fees.

filing.

1

9.

Effect of testimon}'.

3818. Application recorded.

any person desires

§ 3816. If
and

order.

to perpetuate the

testimony of a

witness, in anticipation of litigation, not yet pending, and which
it is

not in his power to commence, he

may make

written appli-

Judge of the Superior Court of the county where
the witness resides, or if a non-resident, where he may be temporacation to the

rily, stating

the facts, the proof expected, and the parties proba-

accompanying such application
with' the written interrogatories to be propounded to the witness,
whereupon the Judge shall pass an order requiring some disinterested attorney of the court to act as commissioner and take
such testimony, providing in such order for the most effectual
notice to the opposite parties, and for any cross interrogatories
bly interested on the other side,

wdiich
Depositions

and

filing.

may

be Hied.

$3817. Such commissioner, after executing the commision in
,
the same manner as in ordinary cases, shall rile the package with
,

.

,

,

.

,, .

,

.

.

.

the Clerk of the Superior Court, with his endorsement of the fact
thereon, which package shall be safely kept, until produced by

him
Application
recorded.

for publication

§3818. The
eil t erec[

under the order of the court.

application for the order,

and the

order, shall be

on the minutes before delivery to the commissioner for

execution.
Effect of

§3819. Testimony thus taken shall be used de bene esse if, at
the time the litigation arises, no more satisfactory examination of
the witness

Fees.

may

be had.

§ 3820. The court granting the order shall prescribe the fees to
he paid to the commissioner and Clerk.

i
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TITLE

XI.

OF JURIES

Chapter

1.

Chapter

2.

Chapter

3.

Of grand juries.
Of special juries.
Of petit juries.

Chapter

4.

Of juries

Chapter

5.

Special provisions.

in the Inferior Court.

CHAPTEK

I.

OF GRAND JURIES.

Article

1.

Of the

Article

2.

How

Article

3.

Oath of the grand

Article

4.

Of the power and duty

qualification of

selected,

grand

jurors.

drawn and summoned.
jury.

of a grand jury.

AKTICLE

I.

0F QUALIFICATION OF GRAND JURORS.
V

Section 3821. Qualification of grand jurors.

male citizens of this State, above the Qualification
nd
age of twenty-one years, and under the age of sixty years, being u rSs.
neither idiots, lunatics, nor insane, who have resided in the county for six months preceding the time of serving, and who are
deemed fit and proper persons, as hereinafter provided, are hereby declared qualified and liable to serve as grand jurors, unless
exempted by law.
§ 3821. All free white

)

j

AKTICLE
HOW

SELECTED,

DRAWN AND SUMMONED.
Section.

Section.
3822.

How

3823.

Number
Number

3824.

II.

selected

and drawn.

to be drawn.

3825. Precept to the Sheriff.
3826.

w

summoned.

to be impannelled.

The

Justices of the Inferior Court of each county, or How
a majority of them, together with the Sheriff and Clerk of the
§ 3822.

46

sele c-
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Article

2.— How

Selected,

Drawn and Summoned.

Superior Court, shall convene at the court-house, in their respective counties, on the

first

Monday in June

next, after the adop-

and biennially on the first Monday in June
thereafter, and shall select from the books of the Receiver of
Tax Returns for their respective counties, the names of such able,
•discreet, and qualified citizens of the county as, in their judgment, are fit and proper persons to serve as grand jurors, and
tion of this Code,

make

names of the persons

so selected, and
under their hands to the next Superior Court of their
respective counties, and the Clerk of said Superior Court shall
immediately, after receiving such list, fairly enter the same in

«hall

namesVbe transmit

a

list

of the

it

a book for that purpose,
the Judge

provided

at his

own expense

;

and

then presiding shall cause the Clerk of said Superior

with the names of the persons so sewhich tickets shall be put in a box, to
lected written thereon
be provided by the Clerk at the public expense the box to have
two apartments, marked number one and two / the Judge shall

Court to make out

tickets,
;

—

then lock and seal up the box, and place

it

in the care of the

Clerk, and the key in the care of the Sheriff, and

no grand jury
in
and
irapannelled,
but
the
presence of the
ke^gmncf shall be drawn
e
hereinafter
as
provided
court,
except
nor shall
in
open
Judge
iSn°in
open court.
Clerk or other person, having the custody of the jury box,
^
presume, under any pretence whatever, to open said box, or
transpose, or alter the names, unless it be by the direction of' the
Judge in open court, attending for the purpose of drawing a
cierk keeps

;

jury, except as hereinafter excepted,

now

drawn.

Number

to

be drawn.

The Judge

open court shall break the seal and unlock the box, and cause to be drawn from the apartment of the
same marked number one, not less than twenty-three nor more
ian thirty-six names, unless otherwise directed by law, to serve
as grand jurors, which names, so drawn out shall, after an account
is taken of them at each time of drawing, be carefully deposited
in the other apartment of said box marked number two ; and
when all the names shall have been drawn out of apartment
number one, the drawing shall commence from apartment number
two, and the tickets be returned to number one, and so on alternately and no name so deposited shall, on any pretence, be
thrown out or destroyed, except when it is satisfactorily shown
to the Judge that the juror is either dead, removed out of the
county, or is otherwise disqualified by law.
§ 3823.

j.j

;

in
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Drawn and Summoned.

grand J"jury
shall consist of less
S3824-.
"No »
a
J
more than twenty- three.

than eighteen
or Number to
o
serve.

§3825. Within thirty davs after the grand inry is drawn, as here- Precept to
the Sheriff.
",
,
,
,
«
,
V, a
in.
inbefore provided, the Clerk oi the said on penor Court shall issne
*'

.

.

,

,

and deliver to the Sheriff, or his lawful deputy, a precept for
summoning' the same, to which he shall annex a pannel contain-

names of the persons drawn as aforesaid, exactly transscribed from the minute book, and in the mandatory part of the
the

ing-

precept, the following words shall be written, viz

:

named in the pannel hereunto annexed."
3826. Upon receipt of the precept mentioned

"

The

several

persons
§

in the prece- How

servea.

ding section, the Sheriff, or his deputy, shall cause the persons
whose names are written in the pannel annexed to the precept,

be served personally, or by leaving the same at his residence,
with a summons, at least ten days before the sitting of the court
to

for

as

which they are drawn, which summons
follows, to wit

:

"

By

shall

be in substance

virtue of the precept to

me

directed, F 0rm

you are hereby commanded to appear before the presiding Judge,
at the next Superior Court to be held at the court-house, in
on the
day of
at ten
and for the county of
o'clock in the forenoon of that day, to be sworn as a grand juror ;" which summons shall be signed by the Sheriff, or his lawful deputy, who shall make due return of such precept, setting
forth the names of all persons served as aforesaid, and also the
names of those not served, together with the reasons why they

lce

f

'

were not served.

AETICLE

III.

OATH OF THE GRAND JURY.
Section 382^. Oath of the grand jury.

§3827. The following oath shall be administered to the fore- oath of the
man of all grand juries, viz: a You, as foreman of the grand grand jury

'

jury for the county of

presentments

you

make

and things

and true

be given
your knowledge, touching the
the State's counsel, your fellows and your own,

in charge, or shall

present service,

shall diligently inquire

of all such matters

come

as shall

to

you shall keep secret, unless called upon to give evidence thereof
you shall present no one from
in some court of law in this State
envy, hatred or malice, nor shall you leave any one unpresented
from fear, favor, affection, reward, or the hope thereof, but you
;
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Article

3.

—

Oatli of the

Grand Jury.

as they come to your knowlsame
oath thus taken by the
edge so help you God." And the
and
each
every
member of any an el
taken
by
foreman, shall be
shall present all things truly,

and

;

all

grand juries in

this State.

AKTICLE

IY.

OF THE POWER AND DUTY OF A GRAND JURY.
Section.

Section.
3828. "When bound to present.

3829.

Foreman may swear

3830.

Power

§

when bound

rws!

ca of"

witnesses.

3831. Shall examine county

offices.

3832. Shall examine the

of voters'.

list

as to errors in tax books.

bound only to notice or make
as may or shall come to their knowl-

3828. Whilst grand jurors are

presentments of such offences
edge or observation after they shall have been sworn, yet, they

have the right and power, and it is their duty, as jurors, to make
presentments of any violations of the laws which they may know
to have been committed at any previous time, which are not
Foreman

may swear
witnesses.

barred by the statute of limitations.
§ 3829. The foreman of each grand jury in this State
minister the oath prescribed by law to
tify before

Mistake of

Tax Eeceivcr.

such

all

may

ad-

witnesses required to tes-

grand jury, and may also examine

such witnesses.

§ 3830. "Whenever it shall satisfactorily appear to the grand
jury of any county in this State, that the Receiver of Tax Returns
has committed an error in making an entry in his digest, of either
quantity or quality of property returned in such digest, or in the
amount of taxes assessed, such grand jury may recommend the Inferior Court of their county and the Comptroller General of the
State, to cause such error (particularly specifying the same) to

corrected.
shall

exam-

In addition to the duties of the grand "jury, as indicated
..
the oath administered to them, and as required by law, it shall
their special duty, from term to term of the Superior Court, to
inspect and examine the offices, papers, books and records, of the
Clerks of the Superior and Inferior Courts, and also the books,
papers, records, accounts, and vouchers of the County Treasurer,
and cause any such Clerk or County Treasurer, who shall have
failed or neglected to do his duty as required by law, to be presented for non-performance of official duty.
"juries of the sev§ 3832. It shall also be the duty
* of the grand
°
f
.-,-..
„
eral counties in this btate to carefully examine the list of voters

.^g 3831.

ine the offices, books,
in
and records
of each term.
"b e

examinealistof
shaii

the voters,

-,..

be

''

FT. 3.— TIT. 11.— CHAP. 1.— Juries.
Article

4.

725

— Of the Power and Duty of a Grand Jury.

required by law to be laid before them, and if there be found on
such list any voter not entitled to vote according to the provisions of this Code, to present such voter for such violation of
law.""

CHAPTER

II.

OP SPECIAL JURIES.
Section.

Section.
3833.

How

3835.

selected and sworn.

No

other oath in divorce cases.

3834. Oath of special jury.

§ 3833. All special juries shall

be taken from the grand jury,

Howseitc-

and shall be stricken in the presence of the court in the following sworn,
manner the Clerk shall furnish a list of the grand jurors present
and then impannelled, from which the parties or their attorneys
:

may strike out one alternately, nntil there shall be but twelve left,
who shall be forthwith empannelled and sworn as special jurors;
in cases of appeal

by consent the

plaintiff shall strike first,

in all other cases the appellant shall strike first,

party

fail

and

and should either

or refuse to strike such special jury, after being notified

or required so to do, the presiding

Judge

shall, in

behalf of the

party so failing or refusing to stike, proceed in the same

and manner

as if

way

the party failing or refusing were striking said

special jury in person, or consenting to the same.

The following shall be the oath of all special juries, to The oath
01
"You shall well and truly try each cause submitted to youjd^!

§ 3834.

o?

'

wit

:

during the present term, and a true verdict give, according to the

law

as

given yon in charge, and the opinion you entertain of the

evidence produced to you, to the best of your skill and knowledge,

without favor or affection to either party, provided you are not
discharged from the consideration of the case submitted.

So help

yon God"
§ 3835. ~No additional oath shall hereafter be necessary in cases ko
«

01

t
divorce.

addition

oath in
divorce

al

cases.

* Note.

— In addition to the foregoing provisions, the following note may aid

grand

juries in the discharge of their official duties.
1.
2.

3.
4.

5.

They may recommend extraordinary tax for county purposes.
May examine and allow Tax Collector's insolvent list.
May examine and recommend abatement in certain cases. See "tax."
Every fall term examine Clerk's account of sales of estrays.
At spring term may recommend a tax for educational purposes. See appropri-

ate heads.
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— Qualification of Petit Jurors.
CHAPTER

III.

OF PETIT JURIES.

Article

1.

Qualification of petit jurors.

Article

2.

How

selected,

drawn, summoned, and sworn.

ARTICLE

I.

QUALIFICATIONS OF PETIT JURORS.
Section 3836. Qualification of

Qualification

§3836. All free white male citizens of this State, above the
age of twenty-one years and under the age of sixty years, who are
neither idiots nor lunatics, and

called

and

who have

liable to serve as petit jurors.

ARTICLE
HOW

I

3837. Selected, drawn, and summoned.

The

II.

SUMMONED AND SWORN.

SELECTED, DRAWN,

Section.

How selec-

resided in the county

months immediately preceding the time at which they are
upon to serve, are hereby declared competent, qualified

for six

ted.

petit jurors.

|

Section.
3838. Oath of petit jurors.

county whose names remain on the
books of the Receiver of Tax Returns, after the grand jurors have
been selected, and who possess the qualifications prescribed in the
§ 3837.

citizens of the

preceding section, shall constitute the body of petit jurors for
service in the Superior Courts
and a list of their names shall be
;

rawn

'made out and returned, written upon tickets, and placed in a box
and
in the same manner as required in cases of grand jurors
Um fr° m the box there shall
be drawn a pannel of persons, consisting
Soned
of not less than thirty-six nor more than forty-eight names, unless otherwise directed by law, who shall be summoned in the
same manner and under the same regulations which are prescribed for drawing and summoning grand jurors.
;

"

Note.

—For

special provisions in relation to

counties in which the Superior Court sits

included in this Code or repealed by

it.

two

drawing grand and

or

more weeks, see

petit jurors in

special acts not
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§ 3838.

—How

The following oath

"You
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Drawn, Summoned, &c

Selected,

shall be administered to petit jurors

Their

oatfa.

and truly try the causes
depending between the parties at variance, and a true verdict
give according to evidence.
So help you God."
in all civil cases,

viz

:

shall well

CHAPTER

IV.

OF JURIES IN THE INFERIOR COURT.

Article

1.

Qualifications of jurors in the Inferior Court.

Article

2.

Plow

selected,

drawn, summoned and sworn.

ARTICLE

I.

OF THE QUALIFICATIONS OF JURORS IN THE INFERIOR COURT.
Section 3839. Qualifications.

§3839. The qualifications of jurors to try causes in the Inferioi
Courts of this State shall be the same as those prescribed by law

Qualification
oij urors.

for petit jurors in the Superior Courts.

ARTICLE
HOW

SELECTED, DRAWN,

SUMMONED AND SWORN.

Section.
j

drawn and summoned.

3840. Selected,

Section.
3841.

J

§ 3840.

II.

How

At each and every meeting held

sworn.

for the

purpose of

ar- Howseiea*"

ranging or revising the jury boxes of the Superior Court, the Jus
tices of the Inferior Court present at such meeting, shall cause an
exact copy of the petit jury list of the Superior Court to be made

ted

out and delivered to the Clerk of the Inferior Court, who shall
immediately enter the same in a book to be provided by him for

and the persons whose names are on such list shall
constitute the body of jurors for the trial of causes in the Inferior
Court, and the said Justices with said Clerk shall write said
names on tickets, and arrange them in a box in the same manner
as is required in the Superior Court, and the Inferior Court in
term time (except as hereinafter excepted) shall draw from said
How
box a pannel of jurors consisting of not less than twenty -lour nor
more than thirty-six names, to serve at the term of said Inferior
that purpose

;

cfrawo.
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a

Article

2.

—How Selected,

—

Drawn, Summoned and Sworn.

_,

,

Um "
moJJed

.

Court next succeeding the term at which such drawing takes
place, and the jurors thus drawn shall be summoned by the Sheriff or his Deputy, by virtue of a precept issued by such Clerk of
the Inferior Court, under the same regulations as those prescribed
in this Code for drawing and summoning petit jurors in the Superior Court.
§ 3841.

How swom.

The same oath which

is

required to be administered to

petit jurors in the Superior Court, shall

empannelled to try causes

be administered to jurors

in the Inferior Court.

CHAPTER

Y.

SPECIAL PROVISIONS.
Section.

Section.
3842.

When

3843. Juries

Judge

may

fails to

draw a

be made by talesman.

3844. Jury box destroyed

upon failure
of the Judge
« draw.

May recommend

3848. Failure of court, jury stands over.

—how replaced.

3845. Persons exempt from jury duty.
3846.

3847. Oath of jury in claim cases.

jury.

extra tax.

3850.

When jury lists, &o, may be
May be fined for contempt.

3851.

May have

3849.

made.

refreshments.

§3842. If from any cause, the Judge of the Superior Courts
•,-,-,,,

'-,

,

.,

shall fail to

t

draw grand and

...'"

,

•

i

/»

•

i

petit juries, as herein before required,

the Justices of the Inferior Court, or a majority of them, together

with the Sheriff and Clerk of the Superior Court of the county
which such failure occurs, shall assemble at the court-house in

in

such county at least sixty days previous to the sitting of the court

which the jurors are required to serve, and proceed to open
their jury boxes, and draw therefrom the required number of
names to serve as grand and petit jurors at their next depending
Superior Court, and the juries being so drawn, the boxes shall be
again sealed up, and with the key, delivered to the custody of the
proper officer and if the Inferior Court from any cause shall
fail to draw a jury, at the time hereinbefore prescribed, to serve
at

;

now dmwn in their said Inferior Court, the Justices of said Inferior Court,

or a majority of them, together with their Clerk

court.

meet

and the

Sheriff,

days before the sitting
which the jurors are to serve, and draw a jury for
said Inferior Court, under the same regulations that they ought
to have been done in term time.
shall

at the court-house at least forty

of the court at

1"

monedS

ng to attend

When

from any cause there shall not be present a sufg c ent nuin b er of persons drawn and summoned as hereinbefore
required to make up a grand jury, or the petit juries, or a jury
§ 3843.
j

*

/
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<i

iff,

his
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may"

order the Sher-Maybemade
up from by-

Deputy, the Coroner, or any other disinterested person, to standee,

summon by-standers or others qualified as
until the

hereinbefore prescribed,

pannel shall be complete.

When

boxes of any county in
this State shall be destroyed, the Justices of the Inferior Court,
or a majority of them, together with the Clerk of the Superior
§3844.

the iury

list

and

"jury

f

Court and the Sheriff,

soon thereafter as practicable,
meet at the court-house, and make out jury lists and arrange the
shall, as

jury
box should
if the

be destroyed

^.

snp *

names

in boxes as hereinbefore directed.
Persons ex§3845. All the Justices of the Inferior Court and clergymen
*3 "
empt from
of this State, may at their own option be exempt from the ser- jury duty,
fJ

and duties of a grand juror.
§3846. Upon the recommendation of the grand iury, the Justi- The grand
ur y may re
cesofthe Inferior Court of the several counties in this State, commend as
extra tax.
may assess and raise a tax for the reasonable compensation of
grand and petit jurors, or either of them, and at their pleasure
and discretion discontinue such tax, and again resume and re-assess and raise it upon the recommendation aforesaid
the jury
and confession fees in such case to be paid into the County Treasury as a part of the fund for that purpose and when such tax is
raised, the Clerk of the Superior Court shall issue to the jurors
whose compensation is provided for as aforesaid, a certificate
which shall be deemed and held a warrant on the County Treaswpai
ury for the amount ot the money due such juror, according to theou°t
per diem pay fixed by the Inferior Court, and the County Treasurer shall pay the same out of the fund so raised by taxation as
aforesaid, and the Tax Collector shall collect the tax and pay it
over as county tax.
vice

~

•

J

.

.

;

;

§3847. The following oath shall be administered to
.

empannelled

to try claim cases,

whether

at

all

juries oath

common law or on

i

of the

jury in claim

the cases,

"In addition to the oath you have already taken,
you do further swear that you will give such damages not less
than ten per cent, as may seem reasonable and just to the plainappeal, to wit

:

be sufficiently shown to
So help you
you that such claim was made for delay only.
tiff

against the claimant in case

it

shall

God."
§ 3848.
t o

Whenever

•

or Interior

Judge or

^
Court,

in

there shall be a failure of the Superior Court on

consequence

pi
ot the

-i

non-attendance

Justices, or other cause, the jurors

summoned

the
« i
ot the

for such

failure of

Court.
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Chapter

5.

—Special Provisions.

court shall stand over to the next succeeding term in the

manner
When list is
not made.

as suitors

and witnesses

same

do.

$3849. Whenever the proper

any county in this
State shall fail to meet and make out jury lists and arrange jury
boxes for their respective counties at the time directed in this
Code, the same may be done at any time before the next term of
officers in

the Superior Court to be held in the county after the time at

which the
May be fined
for

contempt

lists

made out.
commit a contempt

should have been

of court, or shall
§3850. If any jury shall
break up before giving in their verdict in any civil case without
leave of the court, the court

May have re
freshmentB.

may

declare a mistrial in the case,

and shall fine each of the offending jurors in a sum not exceeding
one hundred dollars.
$3851. When any jury is confined in the investigation of a
case for a length of time which exposes them to hunger and cold,
the Court may, on application from such jury, direct them to be
furnished with such refreshments as the presiding Judge may
deem meet and proper, and the said Judge shall have full power
to draw his warrant on the County Treasurer of the county where
the investigation is had, for the payment of the same, which the
The Judge
said Treasurer shall pay out of any funds on hand.

may

also allow the jury fire if the circumstances require

TITLE

it.

XII.

PROCEEDINGS AGAINST OFFICERS OF COURT.

CHAPTER

I.

PROCEEDINGS AGAINST OFFICERS OF COURT.
Section'.

Section.
3852. Officers subject to

suit.

&c.

3853. Liability of Sheriffs.
3854.

Demand

money collected.
demand how proved.
Retired officers may be ruled.
of

3855. Service of
3856.

—

3857. Rules ni si against officers.
3858.

Answer and

proceedings.

§ 3852. All Sheriffs,

3859.

When

3860.

Judgment on

ruled without notice.
rule.

3861. Defaulting officers

—how punished.

3862. Delinquent attorneys.
3863. Rule against

Deputy

Sheriff.

3864. Service of rule against Sheriff.
3865. Rule

lis.

J. P.

and Constables.

under Sheriffs, Coroners, Jailors and Constaand

bles and other officers of court shall he liable to all actions, suits
disabilities

whatever, which they, or either of them,

may

or shall

.

PT. 3.— TIT. 12.—Proceedings against Officers.
Chapter

1.

— Proceedings against
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Officers of Court.

incur for or on account of the escape of prisoners, or for or in respect of any other matter or thing whatever, relating to, or con-

cerning their respective

offices.

§3853. The Sheriffs of this State shall be liable to an action on

Liability of
Sheriffs.

.

,

the case, or an attachment for contempt ot court, at the option ot

the party, wherever

by a

it

appears that such Sheriffs have injured such

by neglecting to arrest a defendant, or to levy on the property of the defendant, or to pay over
to the plaintiff, or his attorney, any monies collected by such
party, either

false return, or

by virtue of any Jl. fa. or other
proper return of any writ, execution,

make

Sheriffs

legal process, or to

a

or other process put into

the hands of such Sheriff.
§ 3854. If

any

Sheriff, Coroner, Justice of the Peace, Constable, Moneyed-

Clerk of the Superior, or Inferior Court, or attornev at law, shall
.

,

tieers

may

be demand-

.

upon application, to pay to the proper person, or his attor -e<i, &c
nej, any money they may have in their hands, which they may
have collected by virtue of their office, the party entitled thereto,
tail,

or his attorney,

the same, and

may

serve said officer with a written

demand

for

not then paid, for such neglect or refusal, the

if

said officer shall be compelled to

pay

twenty per
hands, from the date

at the rate of

annum, upon the sum he has in his
of such demand, unless good cause be shown to the contrary.
§ 3855. A copy of said demand produced in court, verified by Servk eof
affidavit, stating when and where the original was served upon i^w^r^ed.
the officer, shall he prima facie evidence of the date and service
cent, per

.

thereof.

§ 3856. Sheriffs,

Deputy

Sheriffs,

Coroners, Clerks of the Su-

perior and Inferior Courts, Justices of the Peace and Constables,
shall at

any and

all

may

officers

tergofngout

times be subject to the rule and order of the

courts after they have retired from their respective offices, in such

and in like manner
mained in office.
cases

as they

would have been had they

re-

§3857. The Judges of the Superior Court, Justices of the In-

Court and Justices of the Peace, respectively, upon application, may grant rules ni si against all officers subject thereto

ferior

term time, which rule ni si shall contain a full
statement of the case in which the officer is called upon to show
cause, and also the time and place of hearing, and, if granted in
vacation, the officer called on shall be served with a copy thereof
before the sitting of the court to which it is made returnable, and

in vacation, or in

Rules ni
nst

JfJg

gi

offi ~

—

FT.

732

if

—TIT.

12.

Chapter

—Proceedings against

1.

Proceedings against Officers.
Officers of Court.

granted in term time, such service shall be perfected before the

case
Answer

3.

is

called for hearing.

§3858. The

on by rule ni

si, as provided in the
respond
in
writing to said rule,
preceding
which answer shall be under oath, taken at the time the answer
is filed
and if the answer is not denied, the rale shall be dis-

to

officer called

section, shall fully

rmdsubseceedings.

;

charged, or

answer

may

made

absolute, according as the court

The movant

sufficient or not.

may deem

of the rule,

the

however,

which case an issue
a
jury
by
at
the
same term, unless
shall
good cause of continuance be shown, which may be done once
only by either party. Upon the trial of such issue, the court
shall discharge the rule or make the same absolute, according as
traverse the truth of such answer, in

be made up and

tried

the verdict of the jury

may

be for or against the

§3859. If a Sheriff or other

whenoffi6

ruiedwfth-

officer

officer.

shall designedly

absent

himself from his court, the presiding Judge or Justices, in

all

such instances, when required by plaintiffs in execution, or their
attorneys, shall grant a rule absolute against such Sheriff without

the notice aforesaid, unless

it is

proven

that the said Sheriff, from sickness,

§3860.

Lien of raic

officer for

When

is

at

such term of the court,

not able to attend said court.

a rule absolute has been obtained against any

the payment of

money

as

provided in this chapter,

such rule shall have the same lien upon the property, both real

and personal, of such
if

an ordinary judgment

officer as

not punctually paid, such

demand

at law,

and

draw an inper annum, and the plain-

shall thereafter

twenty per cent,
tiff may have either an attachment or an execution issued from
said rule absolute, and may have either of said processes returned, and the other issued at pleasure.
§3861. If any Sheriff or Coroner shall fail to make a proper
Default of
ei
how punish- return of all writs, executions, and other processes put into his
hands, or shall fail to pay over all monies received on such executions, on his being required so to do by the court, he shall be
liable to an action as for contempt, and may be fined, imprisoned, or removed from office, in the manner prescribed by the constitution and laws.
Delinquent
§ 3862. If any attorney shall retain in his hands any monev
attorney to
be stricken received by
for any
ordered bv the court
J
J client, after beino;
to
from the roll.
to pay over the same to the principal, he shall be stricken from
terest at the rate of

J

''

..

the

list

mm

'

.

of attorneys.

'

«

;

—

PT.

§ 3863.
•

3.

—TIT.

12.

Chapter

— Proceedings against

1.

Proceedings against Officers.
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Officers of Court.

All Deputy Sheriffs shall be liable to be ruled and at- Deputy
t
on
'iv
t
-t Sheriffs subhabili-jecttoruie,

tached in the same

way and manner

t

i

as

ty of the Sheriff shall not be affected

i

oherms but tne
by any such proceeding
;

when the same is not effective.
is a party
Whenever the Sheriff or his deputy
J
r
J
L

against his deputy,
§
c 3864.

to said

.

rule,' or interested therein,7
t

Rule against
Sheriff

and

deputy— by

and there be no Coroner, or other whom serv7

lawful officer of said county to execute the same,

it

shall be the

ed

-

duty of the Judge, or Justice, or Justices of said court, to appro tempore, a special officer to carry out and effectuate

point,

the order of said court, which said officer

so,

appointed, shall be

allowed the usual fees of Sheriffs for like service.
§ 3865. Justices of the
p

Peace and Constables

shall

be so far con-

Justices of
the Peace
0oi

sidered officers of the Superior Court, as to be subject to be ruled JJ*
under similar regulations as are herein provided in relation to ruled

any other officer of said court, and shall be subject to all the
pains and penalties herein provided, in case of a rule absolute
against Sheriffs and other officers of said court, when they, or
either of them, shall refuse or neglect to pay over any money
which they may have received or collected in their official capacity.

fc

jJ
-

*
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Article

1.

— Application

to Foreclose, &c.

TITLE

XIII.

OF PROCEEDINGS TO FORECLOSE MORTGAGES.

Chapter

1.

Chapter

2.

—how foreclosed.
Of mortgage on personalty—how foreclosed.
Of mortgages on

real estate

CHAPTEE

I.

MORTGAGES ON REAL ESTATE—HOW FORECLOSED.

—when and how

Article

1.

Of

Article

2.

Defences, pleas

Article

3.

Of

the judgment, disposition of property, &c.

Article

4.

Of

the proceeds of sale

the application

— when and how

—how

ARTICLE

made.

appropriated.

I.

APPLICATION TO FORECLOSE—WHEN, WHERE, AND
PROCEEDINGS THEREON.
Section.

I

3866. Mortgage on land
Foreclosure
gc

£

—how foreclosed,

'

made.

HOW

MADE, AND

Section.
3867. Executors, &c.

3866. Mortgages on real estate in

may

foreclose.

Georgia, shall be fore-

any person applying and
entitled to foreclose such mortgage shall, by himself, or his attorney, petition the Superior Court of the county wherein the
mortgaged property may be, which petition shall contain a statement of the case, the amount of the petitioner's demand, and a
description of the property mortgaged
whereupon the court
shall grant a rule, directing the principal, interests and costs, to
be paid into court, on or before the first day of the next term
immediately succeeding the one at which such rule is granted
which rule shall be published once a month, for four months, or
served on the mortgagor, or his special agent or attorney, at
least three months previous to the time at which the money is
directed to be paid into court, as aforesaid.
Byreprescnentitled to foreclose the mort^a^e on real
§ 3867. If the person
l
° °
tative of
deceased
estate be dead, the application and proceeding to foreclose may
be made and prosecuted by his executor or ad
administrator.
mi nistratoi r.
onrcany?

closed in the following manner, to wit

:

;

;

.

i

'

€?KC

"-».->

/

-

/

1

PT. 3.— TIT.

-

18.

CHAP. 1.— Foreclosing

Article

2.

II.

&c— WHEN AND HOW MADE.
Section.

Section.
3868. Defences against foreclosure.

3810. Proceedings against executors, &c.

3869. Third persons cannot defend.

3871. Issue

§3868.
tate

When

has been granted, and

may

agent or attorney,

money

is

—how

tried.

a rule ni si to foreclose a mortgage on real es-

Defence
re "

the same has been published or cCre S

served, as hereinbefore required,

the

735

— Of Pleas, Defences, &c.

ARTICLE
OF PLEAS, DEFENCES,

Mortgages.

the mortgagor, or his special

age °n

Sy.

appear at the term of the court at which

directed to be paid, and

file

may

his objections to the

up and avail himself
of any defence which he might lawfully set up in an ordinary
suit, instituted on the debt or demand secured by such mortgage,
and which goes to show that the applicant is not entitled to the
foreclosure sought, or that the amount claimed is not due Provided, that the facts of such defence are verified by the affidavit

foreclosure of such mortgage, and

set

;

of such mortgagor, or special agent or attorney, at the time of
filing the

same.

§3869. If the mortgagor, or his special agent or attorney, Third pepfail to set up the defence provided for in the preceding section, defend.
it is not competent for any third person to interpose
neither
;

will the court itself, of its

§ 3870.

When

own motion do

the mortgagor

is

close the mortgage on real estate
,

.

so.

dead, the proceeding to fore-

may

be instituted against his

.

executor or administrator.

Proceeding
resentative
of mortgagor.

When

proceedings to foreclose a mortgage are insti- issue—how
tned
tuted, and a defence is set up thereto, as hereinbefore provided,
the issue shall be submitted to and tried by a special jury, as in
§

3871.

*

appeal cases.

ARTICLE

III.

OP THE JUDGMENT AND DISPOSITION" OF MORTGAGE PROPERTY.
Section 3872. Judgment of foreclosure and
-

§3872.

When

sale.

the mortgagor, after being directed so to do,

Jud mentof

pay the principal, interest and cost, as hereinbefore re- ESSS"?
quired and also fails to set up and sustain his defence against
^Sf63

fails to

,

the foreclosure of the mortgage, the court shall give judgment
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PT. 3.— TIT. 13.— CHAP.
Article

3.

for the

1—Foreclosing Mortgages.

— Of the Judgment and Disposition of Mortgaged

Property.

amount which may be due on such mortgage, and

shall

order the mortgaged property to be sold in the manner, and under the same regulations which govern Sheriffs' sales under execution.

AETICLE

IY.

PROCEEDS OP SALE OP MORTGAGED PROPERTY—HOW APPROPRIATED.
(Section.

Section.
38*73. Disposition of proceeds.

Proceeds of

The money

§ 3873.

38*74.
J

arising

When

from the

proceeds

sale of

may be

retained.

mortgaged prop-

brought to sale under the regulations hereinbefore prescribed, shall be paid to the person foreclosing the mortgage, unless claimed by some other lien in the hands of the officer, which

Hsposedof. erty,

payment over the mortgage

and when
there shall be any surplus after paying off such mortgage or other
liens, the same shall be paid to the mortgagor or his agent,
when pro§3874. If the mortgage is given to secure a debt due by inbTretSned^ stalments, and is foreclosed before any one of the instalments
by the court.
falls due, and there is a surplus of funds, as above stated, the
court may retain the funds, or order the same invested to meet
in law has priority of

the instalment

still

;

unpaid.

CHAPTER

II.

OP MORTGAGES ON PERSONAL PROPERTY— HOW PORECLOSED.

—by whom and

Article

1.

Of

the application

Article

2.

Of

the defences-— when and

ARTICLE

how made.

how made.

I.

OF THE APPLICATION TO FORECLOSURE— BY

WHOM AND HOW MADE.

Section.

Section.
38Y5.

On

3816.

Levy and

381*7.

When

personalty

—how

3881. Sale, and disposition of proceeds.

sale of property.

the fi. fa.

3818. Property

3880. Proceedings thereon.

foreclosed.

may be

may claim money.
sold

by

consent.

3882. Executors, &c,

may

3883. Contest of lien

by

foreclose.

third persons.

3819. Affidavit of illegality.

§ 3875.

Mortgages on personal property

the following manner, to wit

:

shall be foreclosed in

Any person holding a mortgage on

•

PT. 3.— TIT. 13.— CHAP. 2.— Foreclosing Mortgages.
Article

1.

— Of the Application to

Foreclosure.

property, and wishing to foreclose the same, shall, either
personal
1
in person, or

some

i

.

m
.

by his agent or attorney

officer of this State

who

is

737

-,

fact or at law,

Foreclosure
of mortgage s
«« personal-

-iP

go before

authorized by law to administer

some other
principal
affidavit
and
make
of
amount
of
interest
the
and
State,
due on such mortgage, which affidavit shall be annexed to such
mortgage, and when such mortgage, with such affidavit annexed Affidavit
thereto, shall be produced to the Judge of the Superior Court,
whose circuit embraces the county wherein the mortgagor reoaths, or a commissioner for this

State residing in

-

sides at the date of the foreclosure, if a resident of this State, or

where he resided

at the date of the

mortgage,

not a resident

if

of this State, or to any one of the Justices of the Inferior Court
of such county,

it

shall

be the duty of such Judge or Justice to

pass an order declaring such mortgage foreclosed, and directing the

Clerk of the Superior Court

(if

the order

is

passed by the Judge)

or the Clerk of the Inferior Court of said county

(if

the order

is

0f

J^gg

passed by the Justice) to issue an execution for such principal

and interest, and for the sale of the mortgaged property, as on a
judgment, which order shall also be annexed to the mortgage
and when the mortgage, with the affidavit and order aforesaid
annexed thereto, are delivered to the said Clerk of the Superior
or Clerk of the Inferior Court as the order may be passed by the
Judge or Justice as aforesaid, it shall be the duty of such Clerk
to issue an execution, directed to all and singular the Sheriffs
and Coroners of this State, commanding a sale of the mortgaged
property to satisfy the said principal and interest, together with
;

the costs of the proceedings to foreclose the said mortgage.

When

the execution mentioned in the preceding sec- L
aiul
tion shall be delivered to the Sheriff or Coroner, as the case may g^^op*

§3876.

be,

it

shall

be his duty to levy on the mortgaged property whereso-

ever the same

may

erty

*

be found, and after advertising the same

more of the public gazettes of this State, at least sixty
days before the day of sale, the said Sheriff or Coroner shall put
up and expose said property to sale at the time and place, and in
the same manner as govern in case of Sheriffs' sales.
§3877. If other fi.fccs. are levied on the mortgaged property Mortgage f
and the same is sold after an advertisement of only thirty days, {££ money
-when>
the mortgage fi. fa. may, nevertheless, claim the proceeds of the

in one or

,

sale, if its lien is superior.

47
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Article

Mortgaged
property
may be sold

by

consent,

without
foreclosure.

1.

— Of the Application to

Foreclosure.

on realty or personalty is not foreclosmortgage
~
redemption
is levied on by other £. fas., by
ol
ed. and the equity
x
v
»
"
&
consent of the mortgagor and mortgagee, and the plaintifT in the
fi.fa. levied, the entire estate may be sold, and the mortgagee
claim under his lien, in the same manner as if his mortgage was
8
" 3878. If a

'J

.

.

.

'

,J

'

.

foreclosed.

ARTICLE

II.

OF THE DEFENCES— WHEN AND

HOW MADE.

Section.

Section.
3879. Affidavit of

3882. Executors, &c,

illegality.

may

foreclose.

3883. Contest of lien by third persons.

3880. Proceedings thereon.

3881. Sale and disposition of proceeds.

mortgage^ a

'*

When

§ 3879.

Affidavit of

an execution shall issue upon the foreclosure of

mortgage on personal property,

mortgagor, or his special agent,

as hereinbefore directed, the

may

tile

his affidavit of illegality

which affidavit he may set up and avail
himself of any defence which he might have set up according to
law, in an ordinary suit upon the demand secured by the mortgage, and which goes to show that the amount claimed is not
to such execution, in

due.
Proceedings
e

ality

is

When

§3880.

an

affidavit of illegality shall

as

provided for in the preceding section, the

gage execution,

Judge

or Justice

order the levying

who

be

filed to a

mort-

passed the order of the foreclosure,

officer to

postpone the sale

of the

may

mortgaged

property upon the mortgagor, or his special agent ora ttorney,
giving bond with good and sufficient security, in double the

amount of such executiou, conditioned for the return of such
property when called for by the levying officer, which bond shall
be made payable to the plaintiff, who may sue and recover thereon when the condition is broken and when such affidavit of ille;

gality

is filed,

and such order of postponement

such bond has been given, the levying

is

officer shall

passed, and

postpone the

and return all the proceedings and papers
to the next term of the court whose Clerk issued the execution,
where the questions and issues shall be tried as other cases of
illegality
and the jury shall be sworn to give at least twentyfive per cent, damages to the plaintiff on the principal sum, in
case it shall appear that the affidavit of illegality was filed for a
sale of said property

;

delay only.

FT. 3.— TIT. 13.— CHAP. 2.— Foreclosing Mortgages.
Article

2.
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— Of the Defences.

up and sustain his cle- sale of
rnort n 'ed
fence as 'hereinbefore authorized, the mortgaged property shall bepr°P ert^
sold, and the proceeds of the sale shall be applied to the judg-tkmof
ment of said mortgage execution, unless such proceeds are
claimed by some other lien in the hands of the officer, entitled in
law to priority of payment and if, after the satisfaction of such
other lien, there may be any surplus, the same shall be
fi. fa. or
§3881. If the mortgagor

fails

to set

<T

r

~,

;

paid to the mortgagor or his agent.
§
is

3882.

When

the holder of a mortgage on personal property

dead, the affidavit and proceedings to foreclose

may

be

Representa-

made ceased

and prosecuted by his executor or administrator and if the mort- may Fofe°
gagor be dead, his legal representative may set up the same defences which he could do if living.
§ 3883. If any creditor of the mortgagor, whether his debt be Ho w third
;

may

judgment or not, desires to contest the validity or fairness of contest
gag8
the mortgage lien or debt, he may make an affidavit of the "en.
grounds upon which he relies to defeat such mortgage, and upon
filing the same with the levying officer, together with a bond and
good security, payable to the mortgagee, and conditioned "to pay
all costs and damages incurred by the delay, if the issue be

in

duty of such officer
which the mortgage fi. fa. is
returnable, to be tried in the manner prescribed above for an affidavit of illegality by the mortgagor.
found against the contestant,

to return the

same

it

shall be the

to the court to

—

PT.

740

3.

—TIT.

Article

14.

— CHAP.

;

Establishing Lost Papees.

1.

1.— Establishment of Lost Papers

in Superior

and Inferior Courts.

TITLE XIV.
OF PROCEEDINGS TO ESTABLISH LOST PAPERS.

CHAPTER
LOST PAPERS— WHEN, WHERE,

I.

AND HOW ESTABLISHED.

— in what courts.

Akticle

1.

Establishment of

lost

papers

Aeticle

2.

Establishment of

lost

papers in Justices' Court.

ARTICLE

I.

ESTABLISHMENT OF LOST PAPERS IN SUPERIOR AND INFERIOR COURTS.
Section.

Section.
3884. Office

papers establish on motion.

3885. Papers sued on,

office p'p's

3890. Suits on lost papers.

—how
Continuance — when granted.

3891. Oyer cannot be demanded.

established.

3886. Other papers
3887.

3889. Certified endorsement of copy.

—when

3892. Lost executions

—how established.

3888. Rule absolute.

§ 3884.

office papers
8"

Sbfished

Papers sued

mce

pers—

of any original

bill in

equity, answer, repli-

cation, declaration, plea, bill of indictment, special presentment,

^

mstanter.

Upon the loss

fa er office paper, a copy
§ 3885.

may be established instanter on motion.

The instrument sued on

per, after the case of which

when.

it is

shall

be deemed an

office pa-

the foundation has gone to the

-i

appeal.

How

other

esSwishek.

§ 3886.

The owner

of a paper, (other than an office paper, and

which can not be sued on and collected
lost or destroyed, desiring to establish

in a Justices' Court,)

the same, shall present to

the Clerk of the Superior or Inferior Court of the county where
the maker of the paper resides,

Petition,

if a resident

of this State, a pe-

with a copy, in substance, of the paper lost or destroyed, as near as he can recollect, which copy
shall be sworn to by the petitioner, his agent or attorney
whereupon the clerk shall issue a rule ni si in the name of the
tition in writing, together

Rule ni

si

Judge of the Superior Court,

if

made

the application be

Clerk of such Superior Court, and in the

name

to the

of one of the

made

Justices of the Inferior Court, if the application be

to the

Clerk of such Inferior Court, calling upon the opposite party to

show

cause, if

any he

has,

why

the copy sworn to should not be

established in lieu of the lost or destroyed original
shall

;

which rule

be served by the Sheriff, his deputy, or any Constable of

;

FT. 3.— TIT. 14.— CHAP. 1.—Establishing Lost Papees..
Article

1.

—Establishment of Lost Papers

twenty days before the

State,

rule ni si

is

made

returnable

and Inferior Courts.

in Superior

party, if to be found in this

upon the

this State, personally,
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Rule «» si-

Court to which the
the party cannot be found

sitting of the

and

;

if

in this State, then the rule shall be published in

zette of this State for the space of three

some public ga-

months before the

final

hearing of the rule.

under the pro- SjtSe?* ^
visions of the preceding section, no continuance shall be granted, ? ranted
unless it appear reasonable and just to the court nor shall a
continuance be allowed to the same party more than once, ex§ 3887.

In a proceeding

to establish lost papers

1

-

;

cept for Providential cause.

When

has been duly served, as hereinbe- Eu ie absofore provided, the court shall grant a rule absolute establishing
§'3888.

the rule ni

si

the copy of the lost or destroyed paper sworn
sufficient cause

be shown

why

to,

unless

good and

such rule absolute should not be

granted.
§ 3889.

m which

"When the copy
m

•

established, the Clerk of the court

is

a

'

i

ill
party who had

certified en-

dorsement

of
done shall tarnish the copy to the
it established, with a. certified endorsement thereon of the day
and term of the court when the rule absolute was granted Pro-

it is

copy,

;

vided,

all costs

of the proceeding are paid.

§3890. If the paper lost or destroyed be a note, bill, bond, suit on lost
or other instrument upon which suit may be brought, the owner
thereof may institute suit thereon so soon as the rule ni si has
been issued as hereinbefore provided for, and it shall be set forth

on is lost or destroyed
and in no case shall there be a judgment had in such suit until it
shall be determined whether the application to establish the paper be granted or not and if granted, then judgment shall be
had as in other cases.
§3891. In a suit, such as provided for in the preceding section, oyer of lost
oyer of the paper sued on shall not be demanded until at the not be deinanded.
time oi the rendition of judgment in such suit, and then it the
plaintiff produce a copy of the paper, with a certified endorsement thereon by the Clerk of the Court in which it was established, as hereinbefore directed, it shall be taken and considered

in the declaration that the paper sued

;

._.

.

,

,

.

as the original.

§3892. When any execution which shall have been regularly. When execu
B
issued from the Superior or Inferior Courts of this State shall teSias!iay

.

V

lost or destroyed, the

Judge

or either of the Justices of the court

from which the same issued,

may

at

any time, either

in

open

at any
sue a

t"me

.

.

PT. 3.— TIT. 14.— CHAP. 1.— Establishing Lost Papers.
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Article

1.

— Establishment of Lost Pa] ers

in Superior

and Inferior Courts.

court or vacation, upon proper application being

made and the
proven by the affidavit of the applicant, his agent or attorney, or by any other satisfactory proof, grant an order for the issuing of an alias execution in lieu of the lost original execution.
facts

AKTICLE

II.

ESTABLISHMENT OF LOST PAPERS IN THE JUSTICES' COURT.
Section.
3893.

Section.

Of papers belonging

3895. Establishment of lost executions.

to a suit.

3894. Establishment of other papers.

§ 3893.

papers be-

When

any bond,

bill,

note, or other evidence of debt,

longing to
suits when
lost may be

established

any summons, execution, or any other paper belonp-mo:
ap& or
«
,
pertaining to any suit or other proceeding in any Justices Court
of this State shall be lost, destroyed, or mislaid from the hands
of the Justice of the Peace, such Justice may, by reason and virtue of his office, establish instanter, a copy in substance of such
paper in lieu of the original so lost and if any such paper be lost,
destroyed, or mislaid from the hands of any person other than
the Justice of the Peace, the party, plaintiff or defendant, or any
one interested wishing to use such lost paper, shall be permitted
to establish and use in lieu of the original, a substantial copy of
the same, by making affidavit of the loss of the original, and that
the copy proposed to be used is a copy in substance of the lost
or

'/

.

.

.

.

.

;

original,
other

lost

§ 3894.

The owner

be sued on and collected in a Justices'
EaByru
e.

j.^

^.

may according to law
Court, who wishes to estab-

of a lost paper, which

ma y

p resen t to- one of the Justices of the Peace of
the district in which the maker resides, if a resident of this State,
a copy in substance of the paper lost as nearly as he can recollect,
which copy shall be sworn to by the applicant, his agent or attorwhereupon such Justice of
ney, or be proved by other evidence
the Peace shall issue a rule ni si, calling upon the opposite party
to show cause, if any he has, why the copy should not 'be estabwhich rule shall
lished in lieu of the original so lost or destroyed

game

^

;

;

be served upon the party personally,

if to

be found, ten days be-

which he is called upon to show
cause D J an y Constable of the State, and if the party is not to

fore the sitting of the court to
h

tobele rvId

5

this

may

be published in a public gazette of
State for one month, before thelinal hearing of the rule and

be found then the rule

;

;

PT. 3.— TIT. 14:.— CHAP. 1.— Establishing Lost Papers.
Article

if

no
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sufficient cause be
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in the Justices' Court.

shown, the Justice shall give judgment

establishing the copy in lieu of the original so lost or destroyed

and the copy so established shall be certified to by the Justice
of the Court in which it was established and shall have all the
force and effect of the original.
Executions issued from the Justices' Courts of this Alias execu£3895.
u
tions from
an alias execu- Justices
supplied
by
State, when lost or destroyed, may
rr
J be
g
Court may
tion, to be issued by the Justice of the Peace, under the same*ssue.
rules and regulations as those which prevail in the Superior, Court
,

'

f

.J

on the subject of issuing

.

alias executions.

Jv«

U*
l/

TITLE XV.

$

OF PROCEEDING TO OBTAIN PARTITION.

Chapter

1.

Chapter

2.

—how obtained.
Partition of personal property —how obtained.

|

Partition of land

':/

CHAPTER L
PARTITION OF

LAND— HOW

OBTAINED.

Article

1.

Article

2.

wh6m application must be made/
Notice to parties —how given and upon whom served'

Article

3.

Of issuing, execution and

Article

4.

Defences

Article

5.

Of the judgment.

Article

6.

Remedy

Where, how and by

—how and when made.
of parties absent from the State.

ARTICLE
WHERE,

return of writ of partition.

I.

HOW AND BY WHOM THE

APPLICATION FOR PARTITION
MUST BE MADE.

Section.

I

3896. Proceedings to obtain partition.

'

Section.
3897.

By whom application may be made

where two or more persons are common proceedings
° par
owners of lands and. tenements in this State, whether by descent,
purchase or otherwise, and no provision is made by will or otherwise as to how such lands and tenements are to be divided, any
one of such common owners may apply to the Superior Court of
§ 3896. In

all cases

PT. 3.— TIT. 15.— CHAP. 1.— Partition.
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Article

1.

—Where, how and by whom Application must be made.

the county in which such lands and tenements are situated,

which application

a writ of partition,
forth plainly

and distinctly the

case, describing the premises

shall be

for

by petition setting

and circumstances of the
be partitioned and defining the

facts

to

share and interest of each of the parties therein.
§ 3897. If the party desiring the writ of partition be of full

Application

— by whom
made.

age,

and

from

free

in person or

application

by

is

may make

he

the application either

his agent or attorney in fact or at law,

and

if

the

for the benefit of a minor, a lunatic, feme covert or

may be made by the guardian of such minor
husband
of such feme covert, or the trustee of
by the

cestui que trust,

or lunatic,

disability,

it

may

of such cestui que trust, as the case

AKTICLE

be.

II.

NOTICE TO THE PARTIES—HOW GIVEN AND ON

WHOM

SERVED.

J

Section 3898. Twenty days' notice of the application.

§3898. The party applying for the writ of partition, shall give

Twenty
fays no

ice.

^ j^v. ^j^ p ar ^ es concerned

twenty days' notice of his
intention to make application, and if any of such other parties
concerned be a minor, a lunatic, a cestui que trust or feme covert
said twenty days' notice may be served on the guardian of such
minor or lunatic, or on the trustee of such cestui que trust, or on
at least

the husband of such feme covert, and

if

any of the parties reside
may order service by

without the limits of this State, the court
service by

publication,7 as in

publication. *

its

"judgment
~

«

is

right in each case.
.

°

AKTICLE

III.

OF ISSUING, EXECUTION AND RETURN OF THE WRIT OF PARTITION.
Section.

Section.

3899. Five partitioners

When

—how appoinetd.

3900.

Power and duty

of partitioned.

made, and when
due proof is made that the notice hereinbefore required has been
given,, the court shall examine the petitioner's title, and part
or share of the premises to be partitioned, and shall thereupon
§ 3899.

Five partitioners.

the application for partition

is

pass an order directing the Clerk of such court to issue a writ
of partition, framed according to the nature of the case, directed
be

iSer 3
3

ee

o?

county.

to five freeholders of the

wh

.

s iia ]i

county in which the lands are situated

execu te and return the writ as hereinafter provided.

,

PT. 3.— TIT. 15.— CHAP. 1.— Partition.
Article

The

§ 3900.

3.— Of

Issuing, Execution

partitioners,

and Return of the Writ of

or persons to

whom

have power

all

is di- surveyor t»

M selected.

them

in the

the parties,

if pos-

to select a surveyor to aid

discharge of their duties, and after giving

Partition.

the writ
.

reeted, shall

745

78
sible, at least eight days' notice of the time of executing the writ, fifSt.^
and after being sworn before some officer authorized bylaw to

'

administer such oath, duly and impartially to execute such writ,
the said partitioners, or a majority of them, shall proceed to

make

all such lands and tenLands— bow
...
-i-i-n'i
ements, either m entire tracts or parcels as they shall judge to be

a just

and equal partition and division of

i

,

divided.

in proportion to the shares claimed, and most beneficial to the

several

common owners

of said lands and tenements, according to

and knowledge, and they shall return said writ, with their actings and doings thereon, under their
hands and seals, to the said Superior Court within three months
after the issuing of said writ, which return shall be Hied and kept
by the said Clerk until the next term of said court after the filthe best of their

skill, ability

ing of the same.

ARTICLE

IT.

DEFENCES— HOW AND WHEN MADE.
Section 3901. Defences

§ 3901.

—or

l

At

— how and when made.

the term of the court

when

the application

is

made

Defences—

whom
term next after said partitioners have made
any of the defendants or persons concerned, against whom
or whose right or title a judgment is sought may file objections
to the right of the applicant and the writ of partition, or to the
return of the partitioners, and may, byway of defence, show any
good and probable matter in bar of the partition asked for, or
may show that the demandant has not title to so much as is allowed and awarded to him by the said partitioners, or to any
part of the land, whereupon an issue shall be made up and tried
by a special jury, as in appeal cases.
turn,

at the

their re-

and

PT. 3.— TIT, 15.— CHAP.
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Article

5.

1

.—Partition.

— Of the Judgment.
ARTICLE V

OF THE JUDGMENT.
Section.

Sectiox.
3902.

The return of the

3905. Titles to property sold.

partitioners.

390G. Cases not provided

3903. If lands cannot be divided.
3901:.

when

Proceeds of sale

judgment.

for.

of.

by any of the parties to the
V
n-,
return ol the partitioners, or it being tiled, the jury, on the trial,
,,
snail imd a verdict against the party setting up such objections,
§ 3902. If

re-

turn shall bo
made the

— how disposed

,,

,

no objection be

.

.

tiled

..,

.

.

,

.

the said return of the partitioners shall be
of the court, and shall be final
ties

concerned

who were

,

-,

.

.

,

,

made

and conclusive

notified

-

.

-,

.

the judgment

as to all

the par-

of the application for partiti-

and of the time of executing the writ, as hereinbefore required, and a writ of possession shall issue accordingly but if objections to said returns be tiled and sustained by the jury trying
the case, or if it shall appear to the court that there is injustice
or inequality in the division made by the partitioners, said court
g^^j avvarc a new partition, to be made in the presence of the
parties concerned, (if they will appear) which second partition,
when returned, shall be firm, good, and conclusive forever against
tion,

;

dtioTmay"
be awarded,

j

all
ifiandsean-

videdthey
must be sold

parties notified as aforesaid,

§3903. Whenever application is made
and tenements as hereinbefore provided

...
in
parties m interest shall make
-,

.

it

.

n

for

partition of lands

for,

and either of the

.-,

satisfactorily

1

appear to the court

that a fair and equitable division of the lands and tenements

cannot be made by means of metes and bounds, by reason of improvements made thereon, or by reason of the premises beingvaluable for mining purposes, or for the erection of mills or other

machinery, or that the value of the entire lands and tenements
will be depreciated by the partition applied for, then and in that
case the court shall order a sale of such lands and tenements,

_and shall appoint three discreet persons to conduct such sale
under such regulations, and upon such just and equitable terms

Three
r
ndentsof

^

as said court

may

prescribe

;

which

sale shall take place

Tuesday in the month, at the court-house of the county
which the land is situated, after an advertisement of such sale
s
...
some public gazette ot this State for at least thirty days.
first

Thirty day
notice.

on the

Proceeds of
disposedTof.

'

.

.

§ 3904. After the sale of
for in the

_,

.

.

in
in

,

any lands and tenements,

as

provided

preceding section, the commissioners conducting the
next term of the court

sale shall return their proceedings to the

PT. 3.— TIT. 15.— CHAP. 1.— Partition.
Article

5.
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— Of the Judgment.

ordering such sale, at which term the said court shall order the

proceeds of the sale to be divided

among

the several claimants

ratably in proportion to their respective interests after deduct-

ing the expenses of the proceedings.

§3905. Upon the sale of lands and tenements as aforesaid, the Title to
*
parties in interest shall execute a title to the purchaser, and if any JHF*
of

them

fail

or refuse to do so, the said commissioners, so appoint-

ed as aforesaid, or any two of them, shall execute a deed of conveyance to said lands and tenements to the purchaser at such

which deed shall be valid and binding in law and equity as
if made by the parties themselves.
§ 3906. In any extraordinary case, not covered by the foregoing cases not
provisions, the court may frame its proceeding and order so as to
meet the exigency of the case without forcing the parties into a
court of equity, and the court may deny a sale or partition alto
sale,

gether, if

it is

manifest that the interest of each party will not

be fully protected.

ARTICLE
REMEDY OF PARTY ABSENT, UNDER
Section.

DISABILITY, OR

NOT NOTIFIED.

Parties laboring under disabilities.

When

proceedings have been instituted, and judgment when mopartition had thereon, according to the regulations prescribed Cate may be

§ 3907.
ot'

390*7.

VI.

and any one of the parties in interest is a minor, or
who has no guardian, or is absent from the State during
such proceeding, or has not been notified thereof, such minor or
lunatic may, within twelve months after coming of age, or restoration of mind, or having a guardian appointed
and such absent or unnotified party may, at any time within twelve months
after rendition of the judgment, move the court to set aside such
judgment on any of the grounds upon which a party notified
and free from disabilities might have resisted the judgment upon the hearing, as hereinbefore authorized, and the issue shall be
tried, and the subsequent proceedings shall be the same as pointed
in this Code,

a lunatic

;

out in cases of objections filed to the return of the partitioners
before

judgment

;

and

if

such motion to set aside the judgment

made within the time aforesaid, such judgment shall be as
binding and conclusive upon such minor, lunatic, absent or unbe not

notified party, as if lie

had been

notified, present or free

from

PT. 3.— TIT. 15.— CHAP. 1.— Partition.
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Article

The

right
©f third persons pro-

But

disability.

feet the

title

6.

—Remedy of Party Absent.

&c.

no event shall such subsequent proceeding's afof a bona fide purchaser under a sale ordered by the
in

t/

tected.

i.

,/

court.

CHAPTER

II.

PARTITION OF PERSONAL PROPERTY— HOW OBTAINED.
Section 3908. Personal property
Personal
property

§ 3908. Application

maybVpar property
x
x

may

titioned.

be partitioned.

may be made, and

partition of personal

be obtained, in the same manner and under the
"

,

may

. ,

.

,*
'

same regulations as are prescribed
tition of lands and tenements.

m

.

,

.

"

this

U

n

Uode

,,

,

.

.

lor obtaining par-

TITLE XVI.
PROCEEDINGS ON APPLICATION FOR HABEAS CORPUS.

CHAPTEK

I.

PROCEEDINGS ON APPLICATION FOR HABEAS CORPUS.
Section.

Section.

3909. Habeas corpus, &c.,

3910. Application
3911.

How

3912.

When

3913.

Form

may

—how made,

verified,

3921.

issue.

and to wdiom made.

the writ

must be granted.

3923. Attachment for disobedience.
3924.

When

party cannot be discharged.

may be

disposed

of.

3926. Defect in warrant, &c.

3915. Service of the writ.

3927. Powers of the court in oilier cases.

3916. Arrest of the party detained.

3928. Imprisoned witnesses,

What

time return must be made.

—produc'n of body.

must be produced.
3920. Return must state the transfer,

3919. Process

oorims may

return.

be traversed.

3925. Wife and child

of the writ.

3918. Return sworn to

writ

may

3914. Return day of the writ.

3917.

when

A majority must hear the

3922. Return

&c.

§ 3909.

Any

&c

3929. Discretion of court as to costs.

3930. Proceedings to be recorded.
3931. Notice of the hearing.

&c.

person restrained of his liberty, under any pretext

whatever, in this State, or any person alleging that another in

whom

any cause he is interested is restrained of his liberty, or
kept illegally from the custody of the applicant, may sue out a
for

writ of habeas corpus, to inquire into the legality of such restraint.

And

this right shall

isting war,

be suspended or denied only in times of ex-

and then only as to such persons

tary confinement.

as shall

be in

mili-

—

—

FT. 3.— TIT. 16.— Habeas- Corpus.
Chapter 1.— Proceedings on Application

for
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Habeas Corpus.

The application for the writ shall be by petition in Application
§3910.
d
—how made
,
writing, signed by the applicant, his attorney or agent, or some and what to
,

,

.

.

other person in his behalf, and shall state
1.

The name

or description of the person

whose liberty

is

restrained.
2.

The person

restraining

the

;

mode

of restraint and the place

of detention as nearly as practicable.
3.

The cause

or pretence of such restraint,

of legal process, a copy of such process,

if

and

if

under pretext

within the power of the

must be annexed to the petition.
distinct averment of the alleged illegality in the

applicant,
4.

A

or other reason
5.

why

the writ of habeas corpus

is

restraint,

sought.

A prayer for the writ of habeas corpus.

Such petition must be verified by the oath of the appli- Application
cant, or some other person in his behalf, and must be presented fied^dt""
pre
to the Judge of the Superior Court, if within the county of the al- re nS.
leged illegal detention, or in his absence, to any Justice of Inferior Court of such county. But if the applicant sees proper, he
may make the application to the Judge of the Superior Court of
% 3911.

the circuit,

who may

order the party restrained of his liberty, to

be brought before him, from any county in his
§ 3912. If upon examination of such petition
to such

he

Judge or Justice that such

circuit.
it

shall not

restraint of liberty

is

appear when the
legal,

SSSS^

1

*

shall grant the writ of habeas corpus, requiring the person

thus restraining the liberty of another, or illegally detaining another in his custody, to bring such person before him, at a time

and

place, to be specified in the writ, for the purpose of

an examination into the cause of such detention.
§3913. The writ of habeas corpus may be substantially as fol- Form of
lows that is to say
;

State of Georgia,
County,

\
j

To A. B.
" You are hereby

commanded to produce

the body, C. D.,

al-

by you, together with the cause of
leged to be
day of
such detention, before me, on the
at
then and
there to be disposed of as the law directs."
"Given under my hand and official signature, this the
day
illegally detained

of

(Signed)

E. F.

th«

PT. 3.— TIT. 16.— Habeas Corpus.
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Chapter

—Proceedings on Application

for

Habeas Corpus.

§3914. The return day of such writ shall always be within

Eetxiraday
of the

1.

-writ.

>••
n
i
n
after the presentation ol the petition therefor.
,

twenty days

,

•

i

Such writ shall be served, by delivering a copy of the
wri^a^be same, by any officer authorized to make a return of any process,
served.
or ^y an y ther citizen, and the entry of such officer or the affidaHow and

by

§ 3915.

vit of such citizen, shall

The person

be sufficient evidence of such service.

serving the writ shall exhibit the original if required

If personal service cannot be effected, the writ

so to do.

may

served by leaving a copy at the house, jail, or other place
which the party in whose behalf the writ issues is detained,

ty detained"

the applicant, that he has reason to apprehend that the party detaining or holding the other in custody will remove

'

in

§ 3916. If with the petition there shall be filed the affidavit of

when and

rested.

be

the limits of the county, or conceal
law, such

him from

Judge or Justice granting the

him beyond

the officers of the

writ, shall at the

'time issue his precept directed to the Sheriff,

Deputy

same

Sheriff,

Coroner or any lawful Constable of the county, requiring them
to search for and arrest the body of the person detained, and bring

him

before such

Judge or Justice

to be disposed of as

may

he

direct.

§3917. The return of the party served with the writ, shall be
Snathe made at the time and place specified Provided, two days from
8t
the time of service shall be allowed, for every twenty miles
?emSe.
within what
6"

;

from the place of detention, to
the place appointed for the hearing, and if the service has not
been made a sufficient time before the hearing, to cover the time
allowed in this section to reach the place of hearing, such return
shall be made within the time so allowed, immediately after the

which such party has

to travel

service.
Return to be

&c

'

§3918. Every return to a writ of habeas corpus shall be under
oath, and if the custody or detention of the party in whose behalf
the writ issues be admitted, his body shall be produced, unless

prevented by Providential cause, or prohibited by the law of the
land.
when, P roeessmustbe
produced,

°

/

gal process, such legal
to the

Transfer of

mnst be
turn.

where the detention is °"justified under leprocess shall be produced and submitted

§ 3919. In every case

§

Judge or Justices

.

at the hearing of the return.

3920. If the return denies the custody or detention of the

which the
custody was had, and when and to whom transferred, and if it
shall appear that such transfer of custody was made to avoid the

sta- party,

it

shall further state, distinctly, the latest date at

:

PT. 3.— TIT. 16.— Habeas Corpus.
Chapter

I.

— Proceedings an Application

for
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Habeas Corpus.

making the return may be impristhe Judge or Justices hearing the same,

writ of habeas corpus, the party

oned in the discretion of

body of the party kept or detained shall be produced.
c.
§ 3921. If the writ be issued by a Justice of the Inferior Court, kj.
the return shall be heard by at least a majority of the Justices of who must
until the

i.

hear

,

is-

it.

such court.
3922. If the return denies any of the material facts stated

§

Return

tra-

upon which issue is taken, the
Judge or Justices hearing the return, may, in a summary manner, hear testimony as to such issue, and to that end may compel
in the petition, or alleges others

the attendance of witnesses, the production of papers, or

may ad-

journ the examination of the question, or exercise any other pow-

which the principles of justice may

er of a court
§ 3923.

Any

require.

person disregarding the writ of habeas corpus in

Disobedi-

any manner whatever, shall be liable to attachment for contempt, writ-how
pui
issued by the Judge or Justice granting the writ, under which
attachment such person may be imprisoned uncil he shall comply
with the legal requirements of the writ.

§3924.
.

n.

.

ISTo

7

person shall be discharged upon the hearing of a when a

n

,

7

,,

,,

.

writ oi habeas corpus in the following cases, to wit
1.

Where he

2.

When

imprisoned under lawful process, issued from
a court of competent jurisdiction, unless in cases where bail is
allowed and proper bail is tendered.
is

the return

Court, and the party

is

heard by the Justices of the Inferior
imprisoned under final process, or order

is

issued from the Superior Court.

In no case on account of non-payment of jail fees, unless
is made by the person to whom the fees are due,
and at least ten days' notice has been given to the person from
3.

the application

whom

the fees are due, his agent or attorney, prior to the appli-

cation for the writ.
4.

By

reason of any irregularity in the warrant or commit-

ment, where the same substantially conforms to the requirements
of this Code- nor for want of bond to prosecute.
5. Where the party is imprisoned under a bench warrant reg-

—

ular

upon

its face.

By

reason of any misnomer in the warrant or commitment,
where the court is satisfied that the party detained is the party
6.

charged with the offence.
7.

Where

the party

is

in custody fur a

contempt of court, and

par-

ty cannot be
discharged.
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Chapter

1.

—Proceedings on Application

the court has not exceeded

disposed

of.

appears that the detention

it

§3925. In

all

au-

writs of habeas corpus sued out on account of
.

.,

.

,

.

the detention of a wife or child, the court, on hearing

may

is

by law.

thorized

How wife or
child iruy be

Habeas Corpus.

jurisdiction in the length of the

its

imprisonment imposed.
8. In no other case where

for

exercise its discretion as to

or child shall be given,

and

shall

whom

all

the facts,

the custody of such wife

have power

to give such custody

of a child to a third person.
Nodis01

defectum

§3926. If the party is detained upon a criminal charge, arid
it appears to the court that there is probable cause for his detention, he shall not be discharged for any defect in the affidavit,
warrant, or commitment, until a reasonable time has been given

remedy the defect by a new proceeding, if
an offence committed in another State, and he

to the prosecutor to

the charge
is

for

arrested on suspicion, he shall not be discharged if the suspi-

cion

is

to be
Powers of
court in other cases.

is

reasonable, until a sufficient time be given for a

made on

§ 3927.

In

the Governor for his rendition.

all

i-mtt

other cases, the

turn shall discharge,
liver

him

demand

t

remand

Judge
-i

•

or Justice hearing the rei

im

i

or admit the party to bail, or de-

to the custody of the officer or person entitled thereto,

law and justice may require.
Howimpris§ 3928. Any Judge of the Superior Court may issue his order
nessesmay to any officer having any person in his custody, lawfully imprisup.
oned, to produce such person before his court for the purpose of
giving evidence in any criminal cause pending therein, without
any formal application or writ of habeas corpus for that purpose.
costs.
§3929. The Judge or Justices hearing the return to a writ of
habeas corpus, may, in their discretion, award the costs of the
proceeding against either party, and may order execution to issue
therefor by the Clerks of the Superior or Inferior Courts respecas the principles of

tively.
Proceedings
r

corded.

§ 3930.

The proceedings

in all cases of habeas corpus shall be

returned to the Clerk of the Superior or Inferior Court of the

county whose Judge or Justices

Notice

may have

heard the same, and
shall be by such Clerk recorded, as in other cases, for which he
shall receive the like fees as in other cases recorded by him.
ofthe
§ 3931. If the person is detained upon a criminal charge, and
the Solicitor General

hearing

;

if

he

is

is

in the county, he shall be notified of the

not, the notice shall be given to the prosecutor.
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Article

1.

—By whom and on what

grounds the Warrant

may
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issue.

TITLE XYII.
POSSESSORY WARRANTS AND PROCEEDINGS THEREON.

CHAPTEK

I.

POSSESSORY WARRANTS AND THE PROCEEDINGS THEREON.

Article

1.

By whom and

Article

2.

How the

Article

3.

The

on what grounds warrant

may

warrant must be executed and returned.

judgment, and subsequent proceedings.

trial,

AKTICLE

I.

BY WHOM AND ON WHAT GROUNDS THE WARRANT MAY
Section 3932.

§ 3932.

Upon

issue.

Who may

issue

—grounds

ISSUE.

of.

complaint being made on oath by the party

jured, his agent, or attorney in fact or at law, to

in- Possessory

any Judge of whom, and

the Superior,
Justice of the Inferior Court, or Justice of the grounds 5sx
7

,

sued.

Peace of the county in which the property in controversy may
be, that any negro or other personal chattel has been taken, enticed, or carried away, either by fraud, violence, seduction, or
other means from the possession of the party complaining, or
that such negro or other personal chattel having recently been
in the quiet, peaceable, and legally acquired possession of
such complaining party, has absconded or disappeared without
his consent, and, as he believes, has been received, harbored or
taken possession of by the party complained against, under some
pretended claim, and without lawful warrant or authority, and
that the party complaining does in good faith claim a title to, or
interest in the negro or other personal chattel, or the possession

be the duty of such Judge or Justice to issue a
warrant, as well for the apprehension of the party against whom
the complaint is made, as for the seizure of the property in conw direc
troversy, which warrant shall be directed to the Sheriif, his dep- §a
uty or any lawful Constable of the county aforesaid.
thereof,

it

48

shall

—

—

FT.
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3.

—TIT.

Article

2.

17.

— CHAP.

Possessory Warrants.

1.

—How the "Warrant must be Executed and Eeturned.
AETICLE

II.

HOW THE WARRANT MUST BE EXECUTED AND RETURNED.
Section 3933. Warrant

whose hands the possessory warrant is
proceed
to apprehend and arrest the body
placed shall forthwith
of the defendant, or party against whom the warrant is issued,

The

§ 3933.

Warant

how

execu-

ted.

—how executed.

officer in

and also to seize the property described in the warrant, if the
same are to be found in his county, and carry the said defendant
and said property, together with the warrant, before the Judge
or Justice issuing the same, or before any other Judge or Justice of said county.

AETICLE

III.

THE TRIAL, JUDGMENT, AND SUBSEQUENT PROCEEDINGS.
Section.

Section.

]

—continuance.

3937. Imprisonment of defendant.

3934. Hearing
3935. Issue

—

3936. Bonds

I

— where returned.
The Judge

§ 3934.

TriaL

j

judgments, &c.

3938.

Certiorari

and

trial

thereon.

3939. Judgment on certiorari.

or Justice before

whom

a warrant for the

may be returned shall, if the
with
the
hearing forthwith but if eiparties are ready, proceed
ther of the parties are not ready,
n the hearingb shall be postponed
l
r
restoration of personal property

;

Continuance

to

/

'

.

some subsequent time,

tice, so as

to

be iixea by the said

Judge or Jus-

to allow the parties a reasonable opportunity to pro-

cure their testimony, and at the same time to insure a

trial

with

as little delay as possible.

§
° 3935.

Possession,
1

sue to

is "

or

t>e

tried.

Judgment.

J ^ ce
lis

When

for the trial arrives, the Judge
the day set apart
i
&

possession in a

summary way, without

the property,

and

to

shall

investigating the title to

cause the property to be delivered

the party from, whose possession the same was

or fraudulently taken or

Bond of the
successful
party.

5

•/

shall proceed to hear evidence as to the question of

enticed away,

or from

violently

whom

the

same absconded, or in whose peaceable and lawful possession it last was
Provided, such party shall then and there
enter into a recognizance, with good and sufficient security, in double the amount of the value of such property,
and the hire claimed, if any, to cause the said property to be produced and forthcoming to answer any judgment, execution or
;

(

PT. B.—TIT. 17.— CHAP. 1.— Possessoky Warrants.
Article
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Trial,

755

Judgment and Subsequent Proceedings.

may

be had, issued or made upon such suit or action,
at law or in equity, as the opposite party may commence or prosIf plaintiff
n
,
./
-r»
ecute within the next tour years touching the same Provided, fails to give
bondpropermso, that when the party taking out the warrant shall refuse or ty may be

decree that
,

.

.

,

,

,

.

.

-,

-,

inr
;

i

t
t
-r
3
T
give such security, then the Judge
J
° or Justice may,
t

.

i

tail to

,

to

m his
.

.

,

upon
of the same

discretion, deliver over the property to the opposite party
his entering into a like recognizance,

nature and

with security

delivered to
defendant on
bis giving
bond.

effect.

§3936. The Judge or Justice shall return any recognizance ta- Bond—
*ken as provided in the preceding section to the next Superior turned.

Oourt of the county where the same is taken, to be transmitted to
the court where any suit or action may be commenced touching
said property, and the securities on such recognizance shall be
bound and liable for the eventual condemnation money in such
-suit or action, and execution shall issue against them in the same
manner as against security on appeals.
3937.

Upon

the return of a possessory warrant,

[pear that the officer

cannot

find, or

was unable

if it shall ap- Defendant

to seize the prop- prisoned—

erty described in the warrant, and that such property

is

in the

possession, power, custody or control of the defendant, or

any

agent or friend of his, or any one acting for or intrusted with the
same for him, and the said defendant doth not produce or cause
said property to be forthcoming to be dealt with as the law di-

judgment of the said Judge or Justice awards,
the said defendant shall be committed to jail, there to remain in
safe and close custody without bail or main-prize until such
rects,

and

as the

property shall be produced or forthcoming, to be disposed of as
aforesaid; Provided, always, that no person shall be so commitProviso

ted to jail for such failure to produce property if he can satisfac-

prove to the Judge or Justice trying the case, that such
property has been in his quiet and peaceable possession for four
years next immediately preceding the issuing of the said warrant,
but upon such proof being made, the warrant shall be dismissed
torily

;

And provided,

further, that no person shall be imprisoned as
aforesaid pending an application for a certiorari before the Supr
rior Court, who shall give bond and security to abide by the final
decision of the cause.

§3938. The writ of certiorari lies to every decision of a court Certiorari
upon a 'possessory warrant, to be sued out as in other cases andmentoi.» g
;

upon the hearing of such, writ in the Superior Court, if the liberty *mlk
of the party is endangered by the decision of the court below, he

J

"
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Article

3.

—

Judgment and Subsequent Proceedings.

Trial,

may demand a trial before
npon the

a jury empannelled as in criminal cases,

issue of fact as to the alleged property being in his pos-

power, custody, or control, or that of his agent, friend or
any other person for him, and the verdict of such jury shall be

session,

conclusive on the question.
d

ent

§ 3939.

on th™
•ertiorari.

Upon

^he case or gj ve
see

hearing the certiorari the Judge
fi

may remand
may

na] judgment and direction therein as he

fit.

TITLE XVIII.
OF PROCEEDINGS ON TRIAL OP CITIZENSHIP.

CHAPTER

I.

OF THE PROCEEDINGS ON THE TRIAL OF CITIZENSHIP.
Section.

Section".

3940. Citizenship)

3941.

Any

—how

citizen

3943. Evidence of the plaintiff.

disputed.

may be made

3944.

party.

Damages— when given to defendant

3942. Trial and judgment.

claim to
izenship

cit-

may ft
be c is .

§ 3940.

Every

citizen of this State, of full age

and laboring un-

der no disability, has the right to dispute and have investigated

puted.

"by

process of law, the claim to citizenship set

person in the following manner, to wit

:

up by any other

He shall

tile

his petition

any person resident
thereof, who may claim to exercise and enjoy the rights and privileges of a free white citizen, of this State, in which he shall
distinctly allege that such person so claiming to exercise and enAiiegation.
@ rights and privileges aforesaid, is of mixed blood, and not
j y
a free white citizen, to which the Clerk of said court shall annex a
thereof shall be served on the defendant, in
process, and a copy
x "
Process ser\
Tic».
the manner as now provided lor in cases on the common law side
of said court Provided, that before filing such petition, the person filing the same shall make oath that the facts set forth in such
petition are true, according to the best of his knowledge and
in the Superior Court of the county, against

^

7

.

.

,

;

belief.
Parties.

Pending any suit as provided in the preceding section,
it shall be lawful for any white citizen to make himself a party
thereto, and prosecute the same, subject to all the liabilities, as
though he had commenced such suit.
§ 3941.

PT. 3.— TIT. 18.— Trial of Citizenship.
Chapter

1.

— Proceedings on the
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Trial of Citizenship.

§ 3942. All suits instituted as provided in this chapter, shall
.

.

.

.

Trial by
special jury.

by a special jury at the first term of the court to which
the same may be returnable, unless continued as provided by this
Code in cases of appeal and linal judgment shall not be renderbe ty?*
ed, either for or against
the defendant, until there shall be two Mu8t
o
concurrent
concurring verdicts, as in cases of divorce, as provided by this verdicts
Code and the final judgment so rendered shall be deemed and
held by all the courts of this State, as conclusive upon the rights
and privileges of said defendant.
§ 3943. On the trial of any suit instituted by the authority of Evident,
tried

'be

;

'

?

-

;

be lawful for the plaintiff to prove that the
descended from, and stands in the third degree or

this chapter, it shall

defendant

is

generation to

him

or her

who was

or

is

not a free white citizen

of this State, or of any other State whose constitution and laws
tolerate involuntary slavery, or that said defendant has one-eighth

of negro or African blood in his or her veins.

§3944. Upon the trial of the case, as hereinbefore provided, Damages for
if the jury should be of opinion, from the evidence, that the pro- defendant
ceecling is malicious and without probable cause, they may find
in favor of the defendant, against the plaintiff, such

they

as

reasonable and just, under all the circumstances
and should they so find, one verdict shall be suffiand said defendant may enter judgment and have execu- one rerdiet

of the case
cient,
...

damages

may deem

,t

;

rtion tnereon, as in

,,

,

other cases at law.

,

sufficient.

;
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Article

1.

—Preliminary Proceedings.
TITLE XIX.

OF PROCEEDINGS IN SUITS FOR FREEDOM.

CHAPTER

I.

PROCEEDINGS IN SUITS FOR FREEDOM...

Article

1.

Preliminary proceedings.

Article

2.

Proceedings on the

trial.

ARTICLE

I.

PRELIMINARY PROCEEDINGS.
Section.

Section.

3948.

3946. Hearing before the Justice.

3949. Return of the proceeding.

3947.

Affidavit

moto-S*

Bond

3945. Affidavit, bond and warrant.

Bond

§ 3945,

of complainant.

of the pretended owner.

"When any

free white citizen of this State shall appear"

before any one of the Justices of the Inferior Court of any county

which a person of color is held in slavery, and
make oath that he has good reason to believe, and does believe,
that such person of color is free, and is illegally and wrongfully
held in slavery, and shall also give bond and good security, payable to the pretended owner of such person of color, in a sum
equal to the value of such person of color, conditioned to pay all
damages that may be sustained by the said pretended owner, by
reason of the proceedings to try the question of the freedom or
in this State, in

slavery of such person of color, together with

accrue thereon, in the event that
the

trial

shall appear,

and

is

a slave,

it

shall

that

by the

of such question, that such person of color

tled to his freedom,
warrant.

it

all costs

is

may

result of

not enti-

be the duty of such

Justice of the Inferior Court to issue a warrant, directed to the

any Constable of said county, commanding
them, or either of them, forthwith to arrest both the pretended
owner of the person of color, and the person of color himself,
and bring them before such Justice, to the end that inquiry may
be had into the facts and circumstances of the case.
§ 3946. If, upon a full examination into all the facts and circumstances of the case, it shall appear to the Justice that the complaint is unfounded, the warrant shall be dismissed, and the party
Sheriff, his deputy, or

;

'.

Examinath«JuBtiee.

;

PT. 3.— TIT. 19.— CHAP. 1.— Suits foe Freedom.
Article

1.

759

— Preliminary Proceedings.

complained against shall be discharged, and permitted to retain
the custody and dominion of such person of color hut if, upon
such examination, said justice shall be satisfied that there is probable ground to believe that such person of color is improperly
;

and

illegally

held in such state of slavery, he shall give judgment

accordingly, and reduce the entire examination to writing.
§ 3947. If the examination shall satisfy the said Justice of the

Inferior Court that there

is

^n

the

probable ground to believe that such ^Ji give

person of color is improperly and illegally held in a state of slavery, he shall require the party complained against to enter into

bond, with two or more good securities, payable to the complainant, as the next friend of such person of color, in double the

would be worth if a slave, conditioned
that such person of color shall not be removed beyond the limits
of this State and that said person of color shall be produced
and forthcoming subject to the order of the court and that the
final order and decree of the court shall be complied with in any

amount that

said person

;

;

suit that

may

be prosecuted for the freedom of said person of

color.
§ 3948. If

the party complained against shall

bond provided

fail to

give theFajinreof

for in the preceding section, the said Justice of give

bond.

the Inferior Court shall cause the said person of color to be de-

and complaint, upon his
giving bond, with good security, payable to the party complained
against, in a sum equal to what said person of color would be
worth if he were a slave, conditioned for the delivery of the person of color, and the payment of his hire to the pretended owner
Provided, it shall appear upon the trial of the suit for freedom,
that such person is a slave, and is not illegally held in slavery.
§ 3949. The Justice of the Inferior Court before whom the, proceedings
same are had and taken, shall return the affidavit, warrant, bond ed to Snpeor Court.
t
t
n
t
and written examination, and all other papers and proceedings

livered to the party

•

making the

affidavit

i

touching the same, as hereinbefore provided

l-i

i

for, to

the Clerk of

the Superior Court of the county in which the examination and

proceedings are had, and said Clerk shall docket the case, stating

names of the parties, and the party making the affidavit shall
be plaintiff, and the party charged with holding the person of
the

color in slavery illegally shall be defendant.

.
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Article

2.

—Proceedings on the
AETICLE

Trial.

II.

PROCEEDINGS ON THE TRIAL.
Section.

Section.
3950. Petition of the

3951.

Amendment

3954. Pinal judgment.

plaintiff.

3955. Expenses of next friend

of the pleadings.

3952. Burden of proof

—presumption.

3956. Court

may frame

— how paid.

writ, &c.

3953. Trial and appeal.

§ 3950.

"What the

When

the preliminary proceedings are returned, and

plaintiff's

petition
must con-

the case docketed, as provided in the

tain.

the plaintiff shall

first article

of this chapter,

grounds upon
which the person of color claims his right of freedom, and said

petition shall also

file

his petition, setting forth the

embody

the facts contained in the preliminary

examination before the Justice of the Inferior Court, and the
case shall stand for trial as other cases at

amended.

Burden of
slavery

and

al-

sumed.

plaintiff shall

freedom the burden of proof shall always
He on the plaintiff' and it shall be alwavs presumed that every
negro, Indian, mulatto or mustizoe, (except free Indians in amity
with this State, and negroes, mulattoes, and mustizoes, who now
§ 3952.

proof on the

ways pre

law.

be at liberty to assume any new
grounds in his petition, and the pleadings in the case shall be
subject to amendment under the same rules as govern in other
cases in the Superior Court.
§ 3951.

Pleadings

maybe

plaintiff

The

common

In

_

suit for

.'.,-«.
7

.

-J-

are or

may

hereafter

become

free) is a slave, unless the

.

contrary

can be made to appear.
Appeal

al-

lowed.

freedom shall be made up and
tried by a jury, as at common law trials in other cases, and
either party being dissatisfied with the verdict, may enter an appeal under the rules and regulations which prevail in other cases,
without giving bond and security, or making affidavit of inabil§ 3953.

The

issues in a suit for

ity so to do.
Pinal judgment.

§ 3954. If

it

shall

the person of color
liberty,

appear at the

is free,

and a guardian

final trial

of such case that

the court shall order

to

be appointed for

law, and the court shall also give

him to be set
him according

at

to

judgment against the defendant for damages for the full value of the hire and services of such
person of color, during the time he was illegally held in slavery
by such defendant, unless the jury trying the case is satisfied
that the claim of the defendant was bona fide, under the belief
that the person of color was his slave.
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§ 3955.

—Proceedings on the
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Trial.

ii

of such person of color shall be his

#,

Expenses of

next friend
r«"iT
guardian until the legitimate expenses of the litigation have been —how paid,
repaid to him by the labor of his ward, and until a new guardian

is

appointed.

§3956. If any case should arise where the proceedings author- court may
me
ized by this Code will not prove an efficient remedy for a free &c
person of color held in bondage, the Superior Court shall have

power

to

frame a writ and mould the proceedings to meet the ex-

igencies of the case.

TITLE XX.

/

OF THE WRIT OF CERTIORARI.

*

CHAPTER

I.

OF THE WRIT OF CERTIORARI

Article

1.

In what cases the writ of certiorari

Article

2.

How

Article

3.

Of

obtained, and proceeding thereon.

the answer, hearing, judgment, and costs.

ARTICLE
IN

lies.

WHAT CASES THE WRIT
Section 3951.

When

I.

OF CERTIORARI U*m.

a writ certiorari will

lie.

§3957. The writ of certiorari will lie for the correction of er- when a
rors committed by the Inferior Court, or the Justices 'thereof, He.
Justices of the Peace, Corporation Courts, or Councils, or any

any person exercising judicial powers,

inclu-

ding the Ordinary, except in cases touching the probate of
granting letters testamentary, and of administration.

wills,

inferior judicatory or

er-

PT. 3.— TIT. 20.— CHAP. 1.— Certiorari.
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Article

2.

—How obtained and Proceedings thereon.
AKTICLE

HOW OBTAINED, AND

II.

PROCEEDINGS THEREON,
Section.

Section.

To
3959. Judge may grant out of his circuit.

3964. Affidavit in lieu of bonds and costs.

3960. Justices and other inferior

3966.

the Inferior or Court of Or'nary.

3958.

judi't'r's

3961. Affidavit to petition.
3962.

Bond &

security

must be

given. &c.

Must be applied for in 3 months.
Must be docketed & served 15 days.
3967. Ten days' notice to adverse party.

3965.

3968. Shall operate as a supersedeas.

3963. Security compelled to justify.

from the In
ferior or

§ 3958.

When

or Court of Ordinary, shall

Court of
Ordinary.

any cause, in any Inferior Court
take exceptions to any proceeding or

either party in

decision in any cause, affecting the real merits of such cause, the

party making the same shall offer such exceptions in writing,

which
shall

shall

be signed by himself or his attorney, and

be overruled by the court, such party

Judge of the Superior Court

may

if

the same

petition the

for a writ of certiorari, in

which

and distinctly set forth the errors
such Judge shall deem the objections to be

petition he shall plainly, fully,

complained
sufficient,

and

of,

if

he shall forthwith issue a writ of certiorari, directed to

the Clerk of such Inferior Court or to the Ordinary, requiring
Of the return

him

to certify

and send up

to the Superior Court at the

time

specified in said writ all the proceedings in said cause,

when judge
y8
out o /his

§ 3959. jSTo

Judge of the Superior Court

shall grant or issue

any writ of certiorari out of his judicial circuit, unless there
shall be a vacancy in any of the other circuits, or the Judge
thereof be indisposed, or be absent therefrom, so that the business of granting certioraris cannot be speedily done.

For justices
ferior judieatories.

Must be
sanctioned

by Judge.

Shall be

When

any cause in a Justices' Court,
Corporation Court, Council, or any inferior judicatory, or before
any person exercising judicial powers, shall be dissatisfied with the
decision or judgment in such cause, such party may apply for
and obtain a writ of certiorari by petition to the Superior
Court, in which petition he shall plainly and distinctly set forth
the errors complained of. And on such petition being filed in
the office of the Clerk of the Superior Court, together with the
bond or affidavit as hereinafter provided, it shall be the duty of
§ 3960.

either party in

is-

sued by
Clerk.

such Clerk to issue a writ of certiorari, directed to the Justice of
the Peace of the district where the decision complained of was

Howdireeted.

niade, or other tribunal or person

whose decision or judgment

is

the subject matter of complaint, requiring such Justice of the

:
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Peace, or other tribunal, or person, to certify and send up all the
proceedings in said cause to the Superior Court as directed in
said writ of certiorari.

No

Affidavit to
or issued, (exwrit of certiorari shall be granted
x
o
be made.
.
cept to the Inferior or Court of Ordinary,) unless the party ap-

§3961.
o

plying for the same, his agent or attorney shall
with his petition the following affidavit, to wit

make and

file

Georgia,
)
County.
I, A. B., do solemnly swear that the petition for certiorari is Form of.
not filed in the case for the purpose of delay only, and I verily be)

lieve I

have good cause

and that the

for certiorari,

facts stated

come within my own
derived from the knowledge of

in the foregoing petition, so far as they

knowledge are

true,

and

so far as

them to be true.
and subscribed before me,

others, I believe

Sworn
18

to

day of

this

.

S 3962. Before

any writ of certiorari

shall issue, (except as Bond and

.

,

security to>
given.

.

hereinafter provided,) the party applying for the same, his agent be

bond and good

pay
the adverse party in the cause the eventual condemnation money, together with all future costs, and shall also produce a certificate from
the clerk of the Inferior Court, or the officer whose decision or judgment is the subject
matter of complaint, that all costs which may costs must
J
be paid. &c.
t
have accrued on the trial below have been paid, which bond and
certificate shall be filed with the petition for certiorari, and the
security on said bond shall be liable as securities on appeal.
§ 3963. The party authorized to take said bond and security security
may compel the security tendered to justify upon oath, and such ^justify?
justification shall amount to such sufficiency as to exonerate the
party taking the same from any liability.
or attorney shall give

security, conditioned to

.

.

'

§3964. If the party applying for the writ of certiorari will Affidavit ia
file with his petition an affidavit in writing that he is bond.
advised and believes that he has good cause for certioraring the
proceedings to the Superior Court, and that owing to his poverty

make and

unable to pay the cost and give security as required in the
preceding section, such affidavit shall in every respect answer

he

is

instead of the certificate and

bond above mentioned.

§ 3D65. All writs of certiorari shall be applied for within three

months

after the final determination of the case in

which the

er-

,
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have been committed, and not after and shall be
made returnable to the next Superior Court after the issuing of
the same, unless said Superior Court shall sit within twenty days
after the issuing
of said writ, in which case said writ shall be
to

Must be a P - ror is alleged to
s months,

Returnable
to nest
term.

made

25*

returnable to the next succeeding Court.

§ 3966.

Must be
8

When

the foregoing provisions have been complied

with and the writ of certiorari shall have been issued, the Clerk
of the Superior Court shall place the same on the certiora/ri
docket, which writ, together with the petition, shall be delivered
to the party to

served by

;

whom

by the party applying for the
or the Sheriff, Deputy Sheriff,

directed

it is

certiorari, his agent or attorney,

any Constable at least fifteen days previous to the court
which the return is to be made.
or

§ 3967.

Ten days noadverse* par-

The

to

plaintiff in certiorari shall cause written notice to

be given to the opposite party in interest, his agent or attorney,
of the sanction of the writ of certiorari, and also the time and
place of hearing, at least ten days before the sitting of the court
to

which the same

tice,

shaii operate as a suspersedeas.

be returnable, and in default of such no(unless prevented by unavoidable cause) the certiorari shall
shall

be dismissed.
shall operate as
§3968.
The writ of certiorari, when granted,
u
°
7

'

a supersedeas of the

judgment

•

•

ri

until the final hearing in the Su-

perior Court.

ARTICLE

III.

OF THE ANSWER, HEARING, JUDGMENT

Section

1.

Section

2.

Section

3.

Of
Of
Of

AND

COSTS.

the answer.
the hearing.
the judgment and costs.

SECTION

I.

OF THE ANSWER.
Section.
3969.

Section.

Answer

filed

3970. Exceptions

«

§ 3969.

Answer

filed

on

day t}ie first

first
st

of term

on

first

must be

day.

3911.

Not written by interested

party.

in writing.

The answer

to the writ of certiorari shall be filed

on

day of the term to which it is returnable, unless further
time be given, and shall reply specifically to the allegations in
the petition.

PT. 3.— TIT. 20.— CHAP. 1.—ART. 3.— Certiorari.
Section

Exceptions to the
§
° 3970.

— Of the Answer.

1.

answer

be

shall

filed in writing;, spe- Exception*

.

and notice thereot given

cifying the defects,

before the case

is
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to answer.

,

^

to the opposite party

called in its order for hearing

;

and

if

such ex-

ceptions be sustained, the answer shall be perfected, as directed now perfected.

by the

court.

§ 3971.

The answer
•

i

r»

by

shall not be written or dictated

i

either Must not

•

i

i

of the parties, or their attorneys, or any other person interested
in the cause,

and

if

retired from office,

made

it

making the same has

after the party

shall be verified

by

SECTION

II.

be

written by
party inter-

affidavit.

OF THE HEARING.
Section.

Section.
3972. Stands for trial—first term.

3974.

Answer may be

traversed.

3973. Errors must be set forth.

3972. Certiorari causes shall stand for trial at the return

stands for
trifil

term, and the Judge shall take up the docket and dispose of the

same in

its

§ 3973.

§
~ 3974.
-i

flt*at

order unless continued for good cause.

No

which

ing,

nt

term.

is

ground of error

be insisted upon on the hear-

Errors must
be set forth.

not distincly set forth in the petition.

The
i

shall

plaintiff in certiorari

may,

•

V»

and
'be

at the first term,
i

before the hearing, traverse the truth of the answer or return,

Answer may
traversed

»t firm term,

which traverse shall be in writing, specifying the portion of the
answer or return intended to be controverted, and verified by affidavit, and the issue formed upon such traverse shall be tried by Tried by
special jmy
a special jury at the same term, unless good cause is shown for
a continuance, and their verdict shall be final as to the facts,
upon which the court shall pronounce the law.

SECTION

III.

OP THE JUDGMENT AND COSTS.
Section.

Section.
3975.

May

3976.

Damages maybe awarded.

Upon
Court may

§ 3975.
rior

3977. Of the judgment for

plaintiff.

3978. Of the judgment for defendant.

the hearing of the writ of certiorari the Supeo« rtiWMi
order the same to be dismissed, or return the JJJ* bJf

^

from which it came, with instructions, and in returned
cases when the error complained of is an error in law which

same
all

be dismissed or returned.

to the court

-

PT. 3.— TIT. 20.— CHAP. 1.— ART. 3.— Certiorari.
Section

Mnai judg*e

given,

Damage
snay be

awarded,

3.

—Of the Judgment and Costs.

must finally govern the case, and the court shall be satisfied there
no question of fact involved, which makes it necessary to send
the case back for a new hearing before the tribunal below, it shall
be the duty of the said Judge to make a final decision in said
case without sending it back to the tribunal below.
writ of certiog
u 3970. The presiding
o before whom any
o Judge
„
of
the opposite party, may order
rari may be heard, on motion
that damages, not more than twenty per cent., be recovered by
the defendant against the plaintiff in certiorari and his security,
in case it shall be made to appear that the said certiorari was
frivolous, and applied for without good cause, or for the purpose
of delay only, and judgment may be entered up and execution
is

j.

issued accordingly.
if the cer-

tioran is sus
tained judgsnent for
.plaintiff.

on the hearing, the certiorari shall be sustained,
and a final decision thereon shall be made by the Superior Court,
the plaintiff may sign up judgment for the amount by him recovered in the court below, and the costs paid to obtain the certiorari, and also the costs in said Superior Court
but if the certiorari shall be returned to the court below for a new hearing,
the plaintiff shall sign up judgment for the costs in said Superior
Court only, leaving the costs paid to obtain the certiorari to abide
§ 3977. If,

.

j.

«/

7

;

the final trial below.
if the cer'tioran is dismissed judg-

ment

for de-

fendant.

§ 3978. If the certiorari shall Be dismissed,
°

ma de

'

and a final decision

the Superior Court, the defendant in cerby
J
tiorari may sign up judgment in said Superior Court against the
plaintiff and his security for the sum recovered by him, together
with the costs in said Superior Court, and if said case be sent
back to the court below, and there be a judgment in said case in
favor of said defendant in the court below, the security on the
certiorari bond shall then be included as in case of security on
in the cause

appeal.

*-

'

PT. 3.— TIT. 21.— CHAP.
Article

1.

1

.— Trespasseks.

— Proceedings against Intruders.
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TITLE

PROCEEDINGS AGAINST TRESPASSERS ON LAND AND TENANTS HOLDING OYER,

Chapter

1.

Proceedings against intruders

Chapter

2.

Forcible entry and detainer.

CHAPTER

— tenants holding over.

I.

PROCEEDINGS AGAINST INTRUDERS ON LAND AND TENANTS HOLDING
OVER.

Article

1.

Proceedings against intruders.

Article

2.

Proceedings against tenants.

ARTICLE

I.

PROCEEDINGS AGAINST INTRUDERS.
^Section.

i

39T9. Affidavit of land owner.
j

3980. Intruders

may make a

counter

affi't

!

Section.
3981.

How

3982.

A writ of possession shall issue.

issue shall be tried.

may

be ejected from the possession of lands claimant
and tenements in the following manner to wit
When any per-SSd de§

3979. Intruders

:

son, either

by

himself, his agent or attorney in fact, shall take

<and subscribe an affidavit in writing before

davit \o

any officer authorized to administer an oath, setting forth that he does in good
faith claim the right of possession to any land or tenement, (describing the same) and that such land or tenement is in the hands
of another person, (naming the person) who does not in good
faith claim a right to such possession, and yet refuses to abandon
the same and when such affidavit shall be placed in the hands
of the Sheriff of the county where the land or tenement is situated, it shall be the duty of such Sheriff, at the earliest practica- SISS-he 88
;

ble day, to exhibit such affidavit to the person described as being

in possession of such land or tenement, and to turn such person

out of possession, unless the person so in possession shall at once
tender to the Sheriff a counter affidavit, stating that he does in
.good faith claim a legal right to the possession of said land or

tenement.

PT. 3.— TIT. 21.— CHAP. 1.—-Trespassers.
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Article

aheriffmust

ft

3980.

The

1.

—Proceedings against Intruders.

Sheriff shall be a competent officer to administer

administer

.

.

,

.

the oath to the person in possession, in case he tenders the coun-

oath.

ter affidavit provided for in the preceding section.
where am-

§ 3981. If a counter affidavit be tendered,7 as hereinbefore pro1
°

davit shall

-

be returned,

and issue

yided

for,

the Sheriff shall not turn the party out of possession,
.

tI

'

5ed

but the contending parties shall be remitted to their respective
rights, and the Sheriff shall return both affidavits, and deposit

-

them

if verdict

t>e

in the office of the Clerk of the Superior Court of the

county in which the land lies, upon which an issue shall be made
up and tried by a jury, according to the laws of this State,
§3982. If the finding of the jury upon the trial of the issue
be for the xplaintiff, or
provided for in the preceding
° section shall
,
,
upon
issue
the
shall
judgment
Clerk
a writ ot hamovant, the
oere facias possessionem, including a fieri facias for the costs.

wit

of »ossession shall-1
issue.

.

ARTICLE

.

II.

PROCEEDINGS AGAINST TENANTS.
Section.

i

3983. Affidavit of the landlord.

Section.
3986.

How

3987.

Judgment and writ of

j

3984. Warrant against the tenant.
3985. Tenant may arrest proceedings.

where
o?er,

&c

°

8

possession.

|

where a tenant shall hold possession of
lands or tenements, over and beyond the term for which the same
were rented or leased to him, and in all cases where lands or tenements shall be held and occupied by any tenant at will or sufferance, whether under contract of rent or not, and the owner of
§ 3983.

a

n

j

issue shall be tried.

In

all

cases

the lands or tenements shall desire the possession of the same,

such owner may, by himself, his agent or attorney in
torney at law,

demand

fact, or at-

the possession of the property so rented,

and if the tenant refuses or omits to deliver possession when so demanded, the owner, his agent, or attorney at law, or attorney in fact, may go before the Judge of
the Superior Court, or any one of the Justices of the Inferior
Court, or any Justice of the Peace, and make oath of the facts,
leased, held, or occupied,

warrant
tor the ten-

antsremoval

§ 3984.

When

tion shall be

the affidavit provided for in the preceding sec-

made, the

officer before

t

"

•

whom

it is

a

i

made shall grant

m

•

nn

n

a

and issue a warrant, or process, directed to the bherin of the
county where the land lies, or his deputy, commanding and requiring

him

to deliver to the owner, or his representative, full

M

PT. 3.— TIT. 21.— CHAP. 1.— Trespassers.
Article

2.
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and quiet possession of the lands or tenements mentioned in the
affidavit, removing the tenant, with his property found thereon,
away from the premises.
§ 3985. The tenant may arrest the proceedings and prevent Tenant may
arrest proa
ceding* by
floods from the land, by declaring
on
file removal of himself and °
°
"
counter aflioath that his lease or term of rent has not expired, and that he da^it
is not holding possession of the premises over and beyond his
term or that he does not hold the premises, either by lease, or
rent, or at will, or by sufferance, or otherwise, from the person
who made the affidavit on which the warrant issued, or from any
one under whom he claims the premises, or from any one claiming
the premises under him. Ji f/fr^H**^ vt**-^- */«*?-£•
,

-i

\

;

§3986. If the counter affidavit provided for in the preceding Issue tried
6™ *

section

is

made and

delivered to the Sheriff or

the tenant shall not be removed

Deputy

Sheriff,

court*

but such Sheriff or deputy shall

;

return the proceedings to the next Superior Court of the county

where the land

lies,

and the

fact in issue shall

be there tried by

a special jury as in cases of appeal.

§3987. If the issue specified in the preceding section shall be
determined against the tenant, judgment shall go against him
for double the rent reserved or stipulated to

be paid or if he
be a tenant at will or sufferance, then for double what the rent
of the premises are shown to be worth, and the movant or plaintiff shall

Doublerent

possesion—
when
'

;

have a writ of possession, and be by the Sheriff placed

in full possession of the premises.

CHAPTER
FORCIBLE ENTRY

AND DETAINER.
Section.

Section.
3988. Fact to be tried
3989. If

II.

all

by

jury.

do not attend.

3990. Possession and force submitted.

3992. Restitution to be made.
3993. Service on non-residents.
3994.

No

bar to indictment.

3991. Oath of jury.

Any

one or more Justice of the Peace, upon complaint justieest©
made on oath of any entry into lands or tenements, or of any iJ^Jy^
forcible detainer of the same, shall have power to draw a jury
of twelve men from the jury box of the district in which the
lands and tenements so alleged to be forcibly entered or detained
§ 3988.

and cause the Sheriff of the county, or the Constable of the district, to summon them to be and appear at the usual
are situated,

49

ft

7

v
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Chapter

*

How summoned.

2.

—Forcible Entry and

Detainer.

place of holding court in the said district on a certain day, to be
.

appointed by the said Justice or Justices, for the purpose of trying the fact of such forcible entry or detainer. And the said
Justice or Justices shall also issue a

summons

to be directed to

the person or persons charged with such forcible entry or de :

be served on him by the Sheriff or
Constable at least five days before the time appointed for trial,
requiring him to appear and defend the charge alleged against

tainer,

de
fendant.

and cause the same

to

_"•'.-....;.-

Jjjj^

§3989. If

if aii the ju-

all

jjifrfa

the jurors should not attend, or if there should

not

be a legal objection to any of them, then the Justice or Justices
may cause the jury to be completed by tales jurors.
Possession
§ 3990. Upon the trial the only facts which the jury shall inly to blBub- quire into, shall be the possession and the force, but they shall
attend!

have no power

to inquire into the merits of the title

on either

side.

The

§ 3991.

oath of jmy

viz

"

:

any

You

following oath shall be administered to the jurors,

and truly inquire whether A. B. has made
entry into the lands or tenements of C. D., and him

shall well

forcible

ejected therefrom, or forcibly detained the lands or tenements of

the said C. D., and a true verdict give according to the facte as

they

may

appear to you in evidence.

§ 3992. If

Restitution

upon the

trial

So help you God."

of such case the jury shall find such

forcible entry or forcible detainer, or both, then the said Justice

or Justices shall give
iff

to

make

aggrieved
But not
against
3 years possession.

Service on
esi "

dents.

restitution of possession of the premises to the party

Provided, that

;

the person charged with such

,J

.

,

whom

he claims,

.

for-

shall

i

possession
of the premises
for the space
have been in peaceable
x
x
x
*
f three years or more as aforesaid, immediately preceding the
date of such warrant, then no restitution of possession shall be

maOe.
§3993. If the defendant charged with a forcible entry or de-.
tainer is not a resident of the county where the land or teneis

situated, service of the

perfected on
bar to
indictment.

if

cible entry or detainer,' or those under

ment
No

judgment accordingly, and cause the Sher-

him

though he resided

or his tenant,

summons may
by the

nevertheless be

Sheriff or Constable, as

in the county.

g 3994. ~$o proceedings

under the provisions of

this chapter

exempt any person guilty of a forcible entry or detainer
from indictment and punishment, under and by virtue of the
shall

provisions in this Code.

*a

;

FT. 3.— TIT. 22.— Abatement of

—Proceedings

Chapter

1.

for the

771

ISFusianoes.

Abatement of Nuisances.

TITLE XXII.
PROCEEDINGS FOR THE ABATEMENT OF NUISANCER

CHAPTER

I.

PROCEEDINGS FOR THE ABATEMENT OF NUISANCKS.
Section.

Section.
3995.

Nuisance —-how removed.

3996.

When

m

a

town or

3999. Application

4001. Fees of the Sheriff.

3997. Notice to parties.

3998.

When

it is

— by whom made.
— witness and jurors.

4000. Fees of Clerk

city.

a grist or

saw

mill.

Any

nuisance which tends to the immediate annoyance Ma bere
of the citizens in general, is manifestly injurious to the public ™ °J ed and

§3995.

'

health and safety, or tends greatly to corrupt the manners and

morals of the people,

may be

abated and suppressed by the order

of any two or more Justices of the Peace of the county, founded
upon the opinion of twelve freeholders of the same county, who
shall be

summoned, sworn and empannelled

for that

purpose

which order shall be directed to and served by the Sheriff of the
county, or his Deputy.

§3996. If the nuisance complained of exists in a town or city, Whenia
under the government of a Mayor, Intendant, Alderman, War- t0 Tawreit7

'

-dens, or a

Common

Council, or Commissioners, such nuisance,

by

and with the advice of said Aldermen, Wardens, Council, or
Commissioners may be abated and removed by order of said
Mayor, Intendant, or Commissioners, which order shall be directed to and executed by the Sheriff or the Marshal of said town
or city, or their Deputy.
Reasonable notice shall be given to the parties inter- Notice#
ested of the time and place of the meeting of such Justices and
freeholders, or of such Mayor, Intendant and Alderman, War§ 3997.

dens, Council, or Commissioners.

saw mill, or Grist gaw
other water machinery of valuable consideration, the same shall ™aterma he r
chiner ^
not be destroyed or abated except upon the affidavit of two or
more freeholders, before one or more of the Justices of the Inferior Court of the county in which the nuisance complained of
§

3998. If the nuisance complained of

may

exist, testifying that the

is

a grist or

health of the neighborhood, accord-

ing to their opinion and belief,

is

materially injured by such mill-

-dam or other obstruction to a water course by other machinery

—

FT. 3.— TIT.
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Chapter

1.

Abatement of Nuisances.

22.

—Proceedings

for the

Abatement of Nuisances.

may

be complained of; whereupon it shall "be the duty of such
Inferior Court, as soon as practicable, to cause a jury of twelve
as

how
draw^

men to be drawn from the jury box of the Inferior Court, and
summoned by the Sheriff or his Deputy for the trial of the cause,
who, together with the said court shall attend at the court-house
of said county to adjudge the case of nuisance complained of
and all parties shall have a reasonable time allowed them to summon their witnesses and procure their attendance.
§ 3999. A public nuisance may be abated on the application
of any citizen of the district, and a private nuisance on the apJ

r,

y vfhom

tionm&yhb

plication of the party injured.
esofthe

§ 4000.

When

it

may become

necessary for the Justice of the

by

Inferior Court, or other tribunal authorized

nessesand

this

Code

so to

be summoned and empannelled to try a cause
of nuisance arising from water-machinery, mill-dam, or otherwise, the Clerk, witnesses and jurors shall be allowed such fees
in said causes as are allowed by law in the Inferior Courts of this
do, to cause a jury to

State.
Fees

§ 4001.

for

fcummouBg

The

Sheriff, or other officer, for

gkgjj rece ive the

sum

of three dollars, and

summoning such jury,
when acting under the

order of said Inferior Court or other tribunal, shall remove any
nuisance, machinery or mill-dams, for which he shall be allowed

such fees as the court

may deem

reasonable and just.

TITLE XXIII.
QF INQUESTS AND PROCEEDINGS THEREON.

CHAPTEE

I.

1

INQUESTS AND PROCEEDINGS THEREON.
Section.

Section.
4002. Jury

—how summoned.

4003. Defaulting jurors
4004.
4005.

may

Number of jury, &c.
Jury how sworn.

—

400*7.

be fined.

Coroner's charge to the jury, &e.

4008. Witness

•

—how summoned, &c.

4009. Witness

may be

recognized.

4010. Inquests to be returned to Sup'rCt.

40 06; Oath of the jury.
«or»ncr
pireoeptfoJ

JSy:

°

'

'

Whenever

any county in this State shall
have notice or be certified of the death of any person within the
limits of the county of which he is Coroner, occurring under cirenmstances which make it his dutv, under the laws of this State,
§

4002.

a Coroner of

\

:

PT. 3.— TIT. 23.— Inquests.
Chapter

1.

7Y3

—Inquests and proceedings thereon.

an inquest, he shall make out a precept, directed to any
Constable of the county where the dead body is found or lying,
requiring him to summon a jury of inquest composed of good
and lawful men of such county, to appear before such Coroner
which precept
at the time and place mentioned in the precept
to hold

;

may

be in the form following

State of Georgia,

to say

is

:

Form

)

County,

To any

—that

of the

prcccpt

-

j

lawful Constable of said county greeting

You are required immediately to summon eighteen good and
lawful men of said county to be and appear before me, the un"

dersigned, Coroner of the county aforesaid, at

day of

county, on the

then and there to inquire

o'clock of that

at

in said

same day,

do and execute all such things as in
behalf of the State shall be given them in charge touching the
death of
(or a person unknown, as the case may be,)
of,

and be you then and there with this precept to certify what you
have done in the premises, and further to do whatsoever else may
in behalf of the State, be enjoined

my

hand and seal
."
the year of our Lord

*'

in

Given under

upon you.
this the

day of
Coroner,

[l. s.]

which precept shall be forthwith executed by the Constable in constable
whose hands it may be placed; and if the services of a Consta- SxmmSn^he
JtuJ
ble cannot be conveniently obtained, the Coroner may summon

er,

"

the jury himself.

§4003.

Any

juror failing to attend and serve on such Coro- Defaulting

being duly summoned, may be fined by the^S™ 7
Coroner in a sum not exceeding ten dollars, to be levied and collected by execution issued by the Coroner, unless such defaultner's inquest, after

ing juror shall

good and

file

in the Clerk's office of the Inferior Court a

sufficient excuse for the default, to

be judged of by the

next Inferior Court held thereafter.

§4004. Every Coroner's jury shall be composed of twelve Numberof
J ur ^ &c
jurors, seven of whom shall be competent to return a verdict.
-

§4005. The following oath shall be administered to the fore- oath of forean
man of the jury by the Coroner, to wit " You, as foreman of the ju??.
:

and true presentment make, on
how and in what manner C. D.,
a person deceased, unknown, as the case may be,) now here

inquest, shall diligently inquire,

behalf of the State of Georgia,
(or

;
;
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Chapter

1.

—Inquests and proceedings thereon.

and of such other matters relating
co the same as shall be lawfully required of you according to evidence," and the remainder of the jury in convenient numbers at
a time shall be sworn by the Coroner as follows, to wit: "the
same oath which the foreman of this inquest has taken on his
part, you and each of you shall observe and keep upon your part.
So help you God."
Iving dead,

charge of
Coroner and
powers of

came

to his death,

The Coroner shall charge
© the o-jurors to declare of the
of the person upon whose body the inquest is held, whether

§ 4006.
°

d ea th
such person died by murder, manslaughter, misadventure, mis-

and who, and when, and by what
means, and in what manner; and if by murder, who were principals and who were accessories
and if by manslaughter, who
were the perpetrators, and with what instrument the stroke or
wound was in either case given and so of all the prevailing circumstances which may come by presumption. And if by misadventure, misfortune, accident, or otherwise, whether by the act
of God or man
and whether by hurt, fall, stroke, drowning, or
in any other way
also what person was present at the death
also from whence the deceased came, and who he was, and who
are his parents, relations and neighbors also who were the finders of the body
also whether he died in the same place the body
was found or elsewhere and if elsewhere, who moved the body
and also of all the circumstances relating to said death and if
the deceased died in prison, the Coroner shall further charge the
jury to inquire whether he died by hard usage there or not, and
if so by whom
and if the deceased put an end to his life, to inquire of the manner, means used, or instrument employed, and
of the circumstances concerning it and the jury shall have full
and unrestricted powers to inquire and pass upon all the matters
and things thus given them in charge, and they shall have this,
power even if the whole or a part of the charge be omitted.
§ 4007. The Coroner shall have full power to issue subpoenas
to, or otherwise to compel the attendance of witnesses upon such
inquests, to declare their knowledge touching the matters of inquiry before the inquest, and the Coroner shall administer to such
witnesses the following oath to wit " The evidence that you
shall give this inquest on behalf of the State touching the death
of C. D., (or a person unknown, as- the case may be,) shall be the
truth, the whole truth, and nothing, but the truth.
So help you
God/'
fortune, accident, or otherwise

;

;

;

;

;

;

;

;

;

;

;

witness—

moned and

:

'
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tliereou.

may

§4008. If the inquest discloses facts which lead or
_

.

.

.

,

lead

,

witnesses to
be recognized to appear
and give evi-

any person for the homicide of the person
upon whose body the inquest is held it shall be the duty of thedence.
to the prosecution of
,

Coroner

to require all witnesses

who

testify to facts material to

the issues involved in such prosecution, to enter into a recogni-

zance to appear and give evidence in the Superior Court of the
county in which the inquest is taken, against the defendant in such
prosecution and shall also issue a warrant for
person suspected of the homicide returnable as
§ 4009. The Coroner shall commit to writing
&
the testimony delivered before the inquest, and
;

the arrest of the
other warrants.
inquisition
the substance of to
be return-

shall return all

^court"

the papers and proceedings touching the inquisition to the Supe-

Court of the county in which

rior

it is

taken, held next after such

inquest.
§ 4010. If the verdict of the jury suggests that the death was
caused by poison, the Coroner shall have power to cause an accurate examination of the contents of the stomach and intestines,

by

and the reasonable expenses of such
be paid out of the County Treasury.

skillful physicians,

examination shall

TITLE XXIV.
PROCEEDINGS IN COURTS OP ORDINARY.

CHAPTEE

I.

PROCEEDINGS IN COURTS OF ORDINARY.
Article

1.

Sessions and adjournments of the Court of Ordinary.

Article

2.

Practice in the Court of Ordinary.

ARTICLE
SESSIONS

AND ADJOURNMENTS OF THE COURT OF ORDINARY.

Section.
4011.

Section.

When

4012. Office

I.

held.

!

—where kept.

4013.

May

be adjourned.

§4011. The several Courts of Ordinary shall be held in each
when held#
county in this State, by the Ordinary thereof, on the first Monday in each month except January, in which it shall be held on
the second

Monday

thereof.

PT. 3.— TIT. 24.— CHAP. 1.— Coubts of Ordinary.
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Article
Office—

where

1.

— Sessions and Adjournments of the Court of Ordinary.
The

§ 4012.
site,

keep his office at the county
be authorized by law which

said Ordinary shall

kept,

or such other place as

may

;

be open for the transaction of all business, at all times
except Sundays and holidays, but no will shall be admitted to
record, or letters testamentary of administration or guardianship,
office shall

"When open.

or letters dismissory, nor shali any order for the sale of real es-

term of said court.
§ 4013. If, from any circumstance, the Ordinary should fail
to hold said court at the regular term, or at any adjourned term,
tate or negroes be granted, except at a regular

May be adjourned.

or the business of the court requires

it,

said Ordinary, or his dep-

uty clerk, may adjourn said court to such times as he may think
proper Provided, such adjournment shall be entered on the
minutes of the court.
;

AKTICLE

II.

OF THE PRACTICE IS THE COURT OF ORDINARY.
Section.

Section.
4.014. Applications

4015. The order

and proceedings.

—what

must

it

4018. Minutes of proceedings.

contain.

4019. Docket of applications.

4016. Objections must be in writing".

4020. Docket of executors and adrairs

40 IT. Proceedings must be

4021.

filed.

May

attach for contempt.

Every application made to the Ordinary for the grantAppiications ing of any order, shall be by petition in writing, stating the
writing.
grounds of such application, and the order sought. If notice of
such application, other than by published citation, is necessary
under the law or in the judgment of the Ordinary, he shall cause
Notice of
—on^wiiom a copy of such application, together with a notice of the time of
w
hearing, to be served by the Sheriff, or some lawful officer, upon
made.
§ 4014.

the party or parties to be notified, at least ten days before the
hearing, and an entry of such service

extraordinary cases, where

it is

made on

the original.

In

necessary to act before such notice

can be given, the Ordinary shall so direct the proceedings as to
make no final order until such notice has been given.
Order—
it must

4015.

what

oi the

contain.

The order

of the Ordinary shall always recite the

names

persons so notified, and the compliance with the provisions

required.
Objections

must be
writing.

in

an order sought shall also
be in writing, setting forth the grounds of such caveat. The petition and caveat shall be amendable at all times and in every
§ 4016. All objections or caveats to

particular.
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in trie Court of Ordinary.

The proceedings shall be always kept

of

file,

and when- Proceedings

granted the proceedings shall be recorded in afiicd.
book to be kept for that purpose, for which the Ordinary shall receive the same fees as are allowed Clerks of the Superior Court
ever the order

is

for similar services.

§4018. The Ordinary shall keep a regular book of minutes of Minute80f
the proceedings of his court, on which he shall enter all the ap- P roceedin gs.
plications refused as well as those granted.

§4019. He shall keep a docket of all applications and causes Docket of
app
pending in his court, which shall be regularly continued from
'

term to term until the

He

final disposition thereof.

keep a docket of all the executors, ad- Docket of
ecutors
and trustees who are liable to make re- &c.
turns in his court, with regular entries of their returns, and of
such as have failed to make returns as required by law and the
§

4020.

shall also

ministrators, guardians

order of the court.

§4021. The Ordinary shall have power to enforce obedience May
°
to all lawful orders of his court, by attachment for contempt, in
tke same manner as a court of equity may do.

TITLE XXY.
PROCEEDINGS OF THE INFERIOR COURT SITTING FOR COUNTY PURPOSES.

CHAPTER

I.

PROCEEDINGS OF THE INFERIOR COURT SITTING FOR COUNTY PURPOSES.

Article

1.

Sessions and adjournments.

Article

2.

Proceedings therein.

ARTICLE L
SESSIONS
Section.

Section.

4022.

When

4023.

May adjourn.
May hold special

4024.

AND ADJOURNMENTS.

held,

and by whom.

4025. Sheriff shall attend.

4026. The Clerk and his duty.
meetings.

4027. Jurisdiction of said Court.

§4022. The Justices of the Inferior Court (or a majority of

attach

PT. 3.— TIT. 25.— CHAP. 1.—Inferioe Courts.
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Article

By

1.

—Sessions

and Adjournments.

them,)' in the several counties in this State, shall meet at th

-whom,

and when,
and where

.

.

4

court-house of their respective counties on the

first

Tuesday in

every month, for the purpose of hearing such matters as may he
brought before them within their jurisdiction, and when so assemled

and organized, they

shall

be known as the Inferior Court

sit-

ting for county purposes.
May

g 4023.

adjourn

Such court may adjourn

promote the ends of
special

mee-

§4024.

Anyone

to such other time as will best

justice.

may

call a special meeting of
any time when the ends of
require such meeting, and in such case the Justice

of said Justices

said court for county purposes, at
justice

may

making the

call shall

notify the other Justices of the time of

such meeting.
The

sheriff
"

§4025. The Sheriff of the county shall attend all meetings of
said court, when sitting for county purposes, and be subject to

manner as he is to the Inferior Court.
§4026. The Clerk of the Inferior Court shall by virtue of his

the order thereof, in like
The

cierk.

office

be clerk of said court when sitting for county purposes,

and subject
jurisdiction.

to the order thereof.

§ 4027. Said court

may

hear and determine

all

matters over

which the law gives the Justices jurisdiction, and which is not
required to be heard and determined by the Inferior Court in
term time.

ARTICLE

II.

PROCEEDINGS THEREIN.
Section.
4.028.

4032. Jury fees

Application to said court.

4029. Docket must be kept.

4030. Notice of proceedings.
4031. Minutes of proceedings.

Petition or
application
must be in

Section.

|

!

\

4033.

May

when

paid to Treasurer.

punish contempts.

4034. Amendments.

j

§4028. All applications for proceedings before the Inferior
_
...
,,
.....
Court sitting for county purposes shall be by petition in writing,
which shall plainly and distinctly set forth the grounds of the pro_.

,

ceedings desired, and in like manner,

,

all

.

objections to said pro-

ceedings shall be in writing, which shall fully set forth the grounds
of objection.

FT. 3.— TIT. 25.— CHAP. 1.— Inferior Courts.
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therein.

must
Said court shall cause a docket to be kept, in which pocket
§4029.
«
be kept.
shall be entered all motions and applications, which shall be cal-*•

led

'

and disposed of in the order in which they stand upon the

docket, unless the ends of justice require a different course.

When

§ 4030.

by any order, or Notice
such individuals shall have reasonable no-

individuals are to be affected

of

judgment of said court,
tice of the time and place of hearing.

a minute of
Said court shall cause to be kept
§4031.
v
x

its

pro- Minutes of
1

proceedings.

-

ceedinffs.

For each decree or

whether in the Superior or jury feesand for each con- ed and disfession of judgment, one dollar, to be taxed in the bill of cost and
collected as provided in Part 3, Title 7, Chapter 1, Article 2 and
if the Justices of the Inferior Court, should assess and raise a tax for
the compensation of grand and petit jurors, and fix their per diem
pay, as provided in section 3846, then the said tax and jury fees,
when collected, shall be paid into the County Treasuries respectively.
But in the event the Justices of the Inferior Court of any
county should fail to assess a tax and fix the per diem pay of the
grand and petit jurors as above specified, then the jury fees in
such county shall be paid by plaintiffs, complainants, and appellants, directly to the Clerk, and by him to the juries under the
§ 4032.

verdict,

Inferior Court, the jury fee shall be three dollars,

;

direction of the court.

§4033.

The said court

shall

have xpower to punish
for contempts,
x
*

?

contempts

—how pun-

under the same rules and regulations as are provided for the Infe- **&•&
rior Courts.
§

4034.

Amendments

shall

be allowed as provided in other Ameadments.

,

courts.

Note
Part

I,

—As to other powers

Title

5,

Chapter

4,

and duties of the Justices of the
i. and Part 1, Title 6, Chapters

Article

Inferior Court, see
1, 2,

and

3.

—

PT. 3.— TIT. 26.— CHAP. 1.— Justices' Courts.
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Article

1.

—

Justices' Courts

—when and where held.

TITLE XXYI.
OF PROCEEDINGS IN JUSTICES' COURTS.

CHAPTEK

I.

OF PROCEEDINGS IN JUSTICES' COURTS.

Court when and where held.

Article

1.

Justices'

Article

2.

Jurisdiction of Justices' Court.

Article

3.

Commencement

Article

4.

Pleas and defences.

Article

5.

Evidence

Article

6.

Trial and judgment.

Article

7.

Appeals.

Article

8.

Claims and

Article

9.

Final judgment and execution.

of suits

—service of summons.

—witnesses—interrogatories.
trial thereof.

Article

10. Justices' Courts

Article

11.

may

rule Constables, &c.

Levy and sale under fi.fas. from

ARTICLE
JUSTICES'

€k»art

wh«n held.

I.

COURT— WHEN AND WHERE HELD.

Section.
4035.

a Justices' Court.

Section.

When

4036.

held.

The

Where

held.

be held once a
on a day to be fixed
and appointed by the Justices of the Peace of the district and
whenever the business requires it, the term may continue for two
§ 4035.

month

Justices' Courts of this State shall

in each militia or

company

district,

;

or
Court
"where held.

more

days.

§4036.

The

militia district

Court shall be held at a place in each
as nearly central as convenience will admit.

Justices'

PT. 3.— TIT. 26,— CHAP. 1.— Justices' Courts.
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JURISDICTION OF THE JUSTICES' COURT.
Section.

Section.
4037. Shall not try actions for damages.

4041. Co-obligors in different districts, &c.

4038. Notes for the same consideration.

404.2. Justice

4039. Jurisdiction as to amount.

4043.

4040. Residence necessary for jurisdiction

i

4044.

—how sued.
Maker and endorser —how sued.
When

being a part)'

suit is in adjoining district.
*

j.

,

§4037. The Justices' Court sjalltryno action to recover dam- Cmu% t
.-,

try
«ases for

o-po

»

damges.

§4038. The

Justices' Court shall

have jurisdiction of

all suits Sul t s on sev'

brought on two or more promissory notes or other evidences of tlmTdSt
debt not exceeding fifty dollars each, although given between the
same parties, for one and the same debt or consideration.

1

§4039. The Justices' Court shall have jurisdiction to hear and suits not
determine all suits on promissory notes, accounts, due bills, and dofiarTprinother evidences of debt, where the principal

not exceed
§ 4040.
shall

be

sum sued

for does

cipa

'

fifty dollars.

Ten days

residence of a party within a Militia District Ten

sufficient to give the Justices'

Court of such

district juris-

days

gives juris-

diction of suits against him.
§ 4041.

When

a bond, note,

bill,

open account, or other

evi-

co-obiigors

dence of debt shall be against several persons residing in differ- t&|r IttSk
ent counties or districts, the plaintiff shall have his option to bring

on such demand in either of such counties or districts.
§ 4042. In all cases in which a Justice of the Peace is a party, k j. p. is a
party
the suit may be brought in the Justices' Court nearest to the residence of the defendant in the county, or in the district where
the defendant resides, at the option of the plaintiff.
§ 4043. In cases provided for in section 4042, the Justice of the when adsuit

*

Peace in the adjoining

district

may

issue

summons, and pro-'KiSsju-

ceed against the defendant in the same manner as

dant were a resident of such adjoining

if

the defen-"

district.

§4044. The maker and endorser of a promissory note or other 6nitvs
evidence of debt, not exceeding fifty dollars principal, may l)ej£ea"t»
sued in the district of the maker's residence, and the endorser ©? maker! kt
may be served with process in the same manner as that prescribed in the case of joint contractors.

—

PT.
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Suits, Service, &c.

AETICLEIIL
COMMENCEMENT OF

Section.

Section.

4045.

Summons

—

how issued and

direct'd

4046. Must specify time and place.
Must be served nine days before

404'?.

Summons
&ow issued,
and! 6>iCTi&«.

SUITS, SERVICE, &<

4048.

Who may

4049.

What

4050.

How summons

4052. Appearance term of cases.
c't.

serve the summons.

officer

may

serve co-obligors.

is to

4051. Proceedings uniform.

4053. Bail in Justices' Courts.

4054. Parties

may

settle cases.

4055. Justices and Constables give receipt

be returned.

All suits in the Justices' Courts of this State shall he
commenced by warrant or summons, which shall be issued and
§ 4045.

signed by the Justice of the Peace of the district in which the
suit is brought, and shall be directed to the defendant, command-

which the summons is returnable, to answer the plaintiff's demand, which summons shall bear
date ten days before the return term of the court.
§ 4046. The time and place of holding the court must be specified in the summons.
1 4047. The summons or warrant shall be served upon the defendant either by giving him a copy of the same in person, or by
leaving such copy at his usual and most notorious place of abode,
at least nine days before the sitting of the court to which the

inp*

Time and
plaee must
be

specified.

Summons
how and
where

seiv-

him

to appear at the court to

summons
Who maf
serve the

•summons.

In case of
«©< obligors.

§ 4048.

is

returnable.

The summons may be served by

the Constable of the

which the suit is commenced, or if there be no such
Constable, or he be a party to or interested in the case, such summons may be served by any Constable of the county.
| 4049. In cases where suit is brought against joint obligors or
joint promissors, or other joint debtors, and in cases where the
Justice of the Peace is a party, and in cases where there is no
district in

—

Justice in the district of the defendant's residence in all these
and like cases, the Constable of the district in which suit is brought

may

serve all processes, on all the parties, and do all other legal

acts required of

*-

him

in the progress of such suit, in

any

district

of the county.
Summons
must be
filed

kept.

and

§ 4050.

The

officer

serving the

summons

shall return the orig-

with his entry of service thereon, to the Justice of the Peace
before whose court the suit is pending, and the Justice shall file
and preserve the said original summons with the other papers apinal,

pertaining to his

office.
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Suits, Service, &c.

of the Justices' Courts shall be uni-

form throughout the State, unless otherwise provided for, and
each Justice of the Peace shall keep a fair and legible book of
entry of all civil proceedings had before him for the recovery of

Proceedings
form,

debts.
§ 4052.

The term

summons

of the court to which the

is

made Appearance

deemed and considered the appearance term, term
when the case shall be docketed on what shall be called the appearance docket, unless the demand sued on be for rent, in which

returnable shall be

case

it

shall stand regularly for trial at the first, or

'

appearance

term.

§4053. The Justices' Court shall have power and authority to
,.-..>
nil
n
hold to bail lor all debts within their jurisdiction, and to enforce
the liability of bail under the same rules and regulations as
•

i

•

•

•

i

•

-i

•

•

those which prevail on that subject in the Superior Courts

;

Bait

wjW

tioes Court.

and

when a bail process is placed in the hands of a Constable against
one who is moving about from one district to another, such Constable
in

may

any

follow such itinerant defendant and serve the process

district in the county.

§4054. Any case in the Justices' Court may be settled at any parties may
settle cabei
time by the parties, upon payment of the costs which have ac _
crued up to the time of such settlement.
§ 4055. Whenever any claim is given to a Justice of the Peace or Justicc8 and
Constable for collection, such Justice or Constable shall give a re- £„"?!!*)?

3?

and when the money is collected such Justice or c
Constable shall pay the same to the plaintiff, his agent or attorney,
unless there be conflicting claims for the money, in which case

ceipt therefor,

the question shall be decided at the

uance be had according

first

for

court, unless a contin-

to law.

AKTICLE

IY.

PLEAS AND DEFENCES.
Section.

Section.
4056. Defences same as in Superior Co'ts.

4051.

Non

est

factum and dilatory

pleas.

§4056. At the appearance term the defendant may plead any what defen™ be
matter of defence to a suit in the Justices' Court, which would set p'7
be allowable to suits in the Superior and Inferior Courts.
§

4057. All dilatory pleas must be filed at the

court, unless the failure to

do so

is

shown

first

term of the

to be the result of un-

PT.
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Article 4.

what

pleas

nnder oath,

avoidable cause

and

—Pleas and Defences.
dilatory pleas,

and pleas of non

faeturn, must be verified by the affidavit of the defendant at the
time of filing the same.
;

all

AETICLE

est

Y.

EVIDENCE.
Section.

Section.
4058. Best evidence must be produced,
4059. Party

40G2. If plaintiff

may prove account— when.

4063.

4060. Account against removing party.

4061. Defendant pleading usury.

The party

fails to

answer.

subject to cross-exTl'n.

4064. Witnesses compelled to attendance.
j

4065. Testimony taken by commission.

§4058. In all cases in the Justices' Court of this State, the
best evidence the nature of the case will admit of shall be re-

Bestevi.

qSredf*"

quired.
when

a par

§ 4059. Either party in a case in the Justices'

6

MsaSount his account, (not exceeding fifty dollars,)
oath.

.

vided, he will

first

count

;

make

power

idence in his

by

his

Court

own

may prove

oath

;

Pto-

oath in writing that he has no other ev-

to procure,

whereby

but the party, after making such

to establish such ac-

affidavit,

may neverthe-

be sworn and examined like any other witness.
Accounts
§ 4060. Where suit is brought upon an open account, against
r
moving ©r a party who has removed from the county in which. the debt was
party may
contracted, or who resides out of the county in which the
7
affidavit
debt was contracted, such account must be proved by the written affidavit of the plaintiff; and when so proved shall be received in evidence as if it was proved in open court.
Nevertheless, if the defendant will file his written affidavit denying the
justice and fairness of the whole or any part of such account, the
less

court shall not give judgment in favor of the plaintiff for that
part of the account so denied and controverted, unless supported

by other
iiowdefendant pleadIn! "obtain
diseoTcry.

§4061.
°

proof,

When

a plea
of usury
L
*

is filed

in the Justices'

Court,

.

^ ne

defendant

may

give the plaintiff ten days' notice of the plea

accompanied with a icopy of the same, and

this notice shall enti-

tle the defendant to the written affidavit of the plaintiff, as to
whether or not the facts of the plea are true as to the usury,
and whether or not the contract sued on was usurious, and such
affidavit may /be read on the trial as evidence by either party,
§4062. If the plaintiff, after being notified of the plea, fails
plaintiff fails
t* answer.
|
raafc e the affidavit provided for in the preceding section, the

FT. 3.—TIT. 26.— CHAP. 1.— Justices' Courts.
Article

5.

785

— Evidence.

defendant shall be permitted to verify the facts of his plea by a
written affidavit, which affidavit may be read in evidence on the
trial

by

either party.

making an

under the provisions Party subof the two preceding sections shall, nevertheless, be sworn and examination
examined by the adverse party as any other witness and in every case where one party offers himself as a witness, the other
party shall have the privilege of being heard also on his own mo§ 4063. Either party

affidavit

;

tion.

§ 4064. Either one of the Justices of the

Peace of the

district witness

which a snit is pending, may issne a subpoena, directed to any JSJaed.
witness whose testimony may be desired by either party in any
case, which subpoena shall be served on the witness three days
before the day of trial.
§ 4065. Testimony may be taken, and brought into court by Testimony
interrogatories and commission, in any case pending in the Jus- SEilby ingat °"
tices' Court, under the same rules and regulations which prevail rfe&°
on that subject in the Superior Court, except that the interrogatories shall be filed with the Justice of the Peace instead of the
Clerk, and the notice required shall be five days instead of ten,
after the expiration of which the Justice shall issue a commission,
which shall be executed as provided for in the Superior and Inin

ferior Courts.

ARTICLE

YI.

TRIAL AND JUDGMENT.
Section.

Section.
4066.

The second term

4067. Cases

shall

be

trial

term.

4068. Justices to give judgment.

may be continued three terms

The second term shall be deemed and considered the Trial term.
term of all suits for the recovery of debts, (except for rent)
at which term the case shall be tried, unless the same be continued according to law.
§ 4067. Cases in the Justices' Courts may be continued three Contin .
times, under the same rules which govern continuances in the
S5dhow
§

4066.

trial

Superior Courts.

§4068.

When

cases are tried, the Justices of the

Peace

shall Justice to

render judgment therein according to the law and the facts of Slntjudg
each case, and such judgment shall be enforced by execution, unless

prevented by appeal or other lawful means.

50

—

:
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Article

1.

— Appeals.

AKTICLE

YII.

APPEALS.
Section.

Section.
4069. Appeals
Appeals

how and
whan

enter-

—when and how entered.

4010. Appeals

—how

tried

§ 4069. Either party, being dissatisfied with the

—juries.

judgment of

of the Peace may, as matter of right, enter an appeal
within three days (exclusive of Sundays)
judgment,
/from such
after the adjournment of the court, under the same rules, regulations, restrictions and liabilities (except as to damages for a frivolous appeal) which prevail on the subject of appeals in the Supet iie

j us ti C e

rior Courts.
Appeals

how

tried.

Jurorshow drawn
and sworn.

§ 4070. All appeals in the Justices' Courts shall be tried before

one or both of the Justices of the Peace presiding therein, by
five jurors drawn, empanneiled and sworn as follows, to wit
The Justices of the Peace in each district shall, once in every

two years, make out or procure a list of
jurors in the Superior Court,

and

districts,

all

who may

persons liable to serve as

reside in their respective

names of every person so liable on
which ticket shall be deposan apartment marked ~No. 1, and the said Jus-

shall write the

a separate piece of paper, or ticket,

box in

ited in a

one of them, in public, on a court day, in the presence of,
and in conjunction with two freeholders, shall draw from said box
not less than five nor more than seven of the names so deposited,

tices, or

from time to time, to try the causes depending on the appeal in
said court which names, when so drawn, shall be entered in a
book by the Justice who presides at such drawing, and the tickets so drawn shall be deposited in another apartment of the box
marked Kb; 2. After all the names shall be drawn from apartment ISTo. 1, the drawing of names shall commence from apartment No. 2, and so on alternately. The jurors drawn as aforesaid shall be summoned by the Constable of the district five days
If there
before the court at which they are called upon to serve.
;

be a deficiency of jurors, the Constable, by direction of the presiding Justice, shall complete the jury by talesmen from the bystanders Provided, at least three of the persons drawn as aforeThe following oath shall be administered
said shall be present.
;

You shall well and truly try the causes depending between the parties at variance, and true verdicts give,
according to equity and the opinion you entertain of the evidence
to the jury, to wit

:

"

—
f

t
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produced to you, to the best of your skill and knowledge, without
favor or affection to either of the parties Provided, the case or
cases submitted shall not be withdrawn from your consideration.
;

So help you God."

ARTICLE
CLAIMS

IN"

VIII.

THE JUSTICES' COURT.
Section.

Section.

4011. Giaina, affidavit and bond.
4012. Claim where and when tried.

4073. Continuance of claim cases.

—

When

an execution issued from a Justices' Court shall claims—
how interbe levied on property claimed by any person not a party to the posed.
§ 4071.
'

.

make oath

execution, the claimant, his agent or attorney, shall

on is the right and property of the claimant,
bond and security in double the amount
of the execution, which bond the levying officer is empowered to

that the property levied

and

shall also give

take, payable to the plaintiff or assignee of the execution, as the

case

may

be,

with condition to pay

the said plaintiff or assignee
that such claim

was

may

frivolous,

and damages which

all costs

sustain, in case

and intended

it

shall appear

for delay only

;

which

bond, on breach of the condition thereof, shall be recoverable in

any court having cognizance of the same
e;iven, _
§
e 4072. When the elaim affidavit is made, and the bond o
Claims
.

>

>

he

here

as directed in the preceding section, the Constable shall postpone

^ d j^

the sale of the property, and return the papers to the next Jus-

tded

Court from which the

-

fa. issued, (unless the property
levied on be land or negroes) and it shall be the duty of said court

tices'

to direct

fi.

an issue to be made up, and to cause the right of propfirst term by five jurors empannelled and

erty to be tried at the

sworn

as in cases of appeal.

§ 4073.

Upon good

cause,

shown on

oath, a claim case

continued for one term by each party, and no longer.

may be continuance

S
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Article

9.

—Final Judgment and Execution.
AETICLE

IX.

FINAL JUDGMENT AND EXECUTION,
Section.

Section.
4074. Dignity and lien of judgments.

4077. Stay of execution.

4075. Judgment against securities as such

4078. If defendant be insolvent.

4076.
Dignity and
u g"
mentis.

Jud

Judgment

in cases of

set-oft*.

§ 4074. All judgments that

may be

obtained

in,

and excutions

issued from the Justices' Courts, shall bear equal dignity with

judgments obtained in, and executions issued from the Superior
and Inferior Courts, and shall bind all the property of the defendant and his securities, if any, (except such as is exempt by law)
from the date of such judgment, until the same is fully satisfied.
§ 4075. Where suit is brought against joint obligors and joint
P r <>missors, and any one or more of them shall make it satisfectorily appear to the court that he signed the contract sued on,
as security only, and was not interested in the consideration
thereof, the court shall enter up judgment and award execution
against such party as security and when the execution shall be
satisfied by such security out of his own money or property, he
shall have the right to control such judgment and execution, for
the purpose of remunerating himself out of the property of the
principal in the same manner that securities on stay of execution
may do Provided, the judgment and execution shall also be

ent
eC

tionto o"
clriSe* as
racb
-

;

;

against such principal,
judgment

§ 4^76. When the defendant pleads and establishes a set-off
rea* er tnan ^ ne demand of the plaintiff, the court shall render
1

dant incases
of set-on*.

j U o!g

ment in favor

of the defendant against the plaintiff, for the

excess or balance over

and above the demands of the

unless such balance exceeds the
in

which event the

ment of the

set-off of the

court, credited

sum

of

plaintiff,

fifty dollars principal,

defendant shall be, by the judg-

with the amount of the demand

es-

and proven by the plaintiff, and the plaintiff in such
case shall pay the costs.
§4077. When final judgment is rendered in the Justices'
C° ur tj either without an appeal or after a trial on the appeal, the
party against whom the judgment is rendered, at any time within four days after the adjournment of the court, shall have the
right, by paying all the costs which have accrued, and giving
good and sufficient security for the principal and interest intablished

Ho

c

-

aybe
stayS

volved in the case, to stay the execution for sixty days

if

the
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more than

and if the
for thirty dollars principal, or under that sum, the
execution shall be stayed for forty days, and when the time for
which the execution is so stayed has expired, execution shall issue against the party and his security on stay for the amount of
the judgment. In case any person, after being summoned on
any complaint for debt in a Justices' Court shall, before the sitting of such court, remove out of the district, such court may,
nevertheless, give judgment against him and if any person
shall, after judgment of such court, remove out of the district or
for

thirty dollars principal

;

;

county, or holds property in a different district or county, before

made, such Justice may, in either case, issue execution against such person which execution being backed by any
Justice of the county where such person resides, or where his property may be found, may be levied by any Constable of said county,
and the after proceedings shall be the same as provided in other
cases of levy and sale, by virtue of executions from Justices' Court.
§ 4078. When an execution issued from a Justices' Court shall when piaiube returned by the proper officer, with an entry thereon that for cists*
there is no property of the defendant out of which satisfaction of
the execution can be made, the plaintiff in execution shall be
bound and liable for the costs due thereon and if the plaintiff,
upon being notified of the return and the costs being demanded
of him, shall fail or refuse to pay such cost, execution therefor
satisfaction

is

;

;

may

issue against such plaintiff.

AKTICLE

X.

MAY RULE THEIR CONSTABLES, PUNISH DEFAULTING JURORS AND WITNESSES, AND PUNISH CONTEMPTS.

JUSTICES' COURTS

Section.
40*79. Liability

4080. Constable

Section.
of Constable for misc'd't.

may be

ruled.

any Constable

4081. Witnesses failing to attend.

4082. Jurors

may

be fined for default.

and return any Liability of
process placed in his hands, or shall fail to account with and pay for misconover to the person entitled thereto any money which he has re- enforced,
ceived on any note, execution, or other paper placed in his hands
§ 4079. If

shall fail to execute

as such Constable, within ten days after the

the person injured by such failure

Peace of the
.as

money

is

received,

may apply to the Justice of the

which the defaulting Constable is acting
such, or in which he did act as such if he has gone out of ofdistrict in

m
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Article 10.

—

may

Justices' Courts

rule Constables, &c.

be no Justice in such

lice,

(and

may

apply to the Justice of any adjacent

if there-

warrant against such Constable
the facts the Justice to

whom

district

district,)

and upon

;

the party injured

and obtain a

satisfactory proofs of

the application

is

made may,

either

term time or vacation, award judgment and execution against
the Constable for the full amount of the money collected and
wichheld, or which might have been collected, and the Justice
in

may

also fine the Constable for

such default in a

ing ten per cent, on the amount of said

which might have been
§ 4080. Constables

constables
6

money

sum not exceedso collected, or

collected,

may be

ruled by their respective Justices 7

Courts and compelled to give an account of their actings and do-

rated.

pay over money received or collected by them in their
capacity, under the same rules and regulations as are pur-

ings, or to
official

sued in the Superior Court in relation to

officers of said

Superior

Court.

_

Any

§4081.

Witnesses

witness failing to attend the Justices' Court,

.

af-

.

.

Ming to at-ter being duly served with a subpoena, shall be subject to a finer
o
j
./
may be
fined.
no t exceeding ten dollars, which may be collected by execution,

tend

.

?

,

shown for such failure at or before the next
court day after the default and such witness shall also be liable
to a suit for damages at the instance of the party injured by his
default, in any court having cognizance of the same.
§ 4082. Any juror drawn and summoned, who shall neglect to
appear and serve as such, shall be fined by the Justice of the
Peace in a sum not exceeding three dollars, unless such juror shall
show sufficient excuse for his default at the next court thereafter, which fine may be collected by execution, or imprisonment
until it is paid, unless discharged by law.

unless good excuse be

;

Defaulting

iTfine™

7

ARTICLE
LEVY AND SALE UNDER

FI.

Section.

Time and

Land and negroes

FROM JUSTICES' COURT.

Section.

4083. Levy and advertisement.
4084.

FA.

XI.

—when

4085.
subject.

Bank and other

stock.

4086. Compensation of Constables.

§4083. All Constables shall advertise all intended sales, to be
made by them under execution, at three or more of the most public

places in their respective districts, (unless otherwise provided)

at least fifteen days before

any

sale shall be

made, and

shall give
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Fa. from Justices' Court.

a full and clear description of the property to be sold, and all Levy and descriptionof
,
\ ^
Constables sales shall be at the place of holding Justices Courts property.
.

-r

.

in the several. company districts,

and on a court day, and that
between the hours of ten o'clock, A. M., and four o'clock, P. M.
§4084. Eo Constable shall levy on any ]and or negroes unless Land and
there is no other personal property to be found sufficient to sat- SSSSdon
isfy the debt, which fact must appear by an entry on the exe-~
cution, to be levied by a Constable of the county where such execution was issued, or where the property to be levied upon may
be found; Provided, that the defendant shall have the right
in all cases to point out any portion of his property in his possession he may think proper, and should he point out land and
negroes to be levied upon, the above entry of no other personal

may be

property

omitted.

"When any Constable shall have any execution placed Bank and
in his hands against any person who is the owner of any shares —howievied
llp01
or stock in any bank, or other corporation or joint stock company
in this State, he shall, on the application of the plaintiff, his agent
or attorney, endorse a levy on said execution of the number of
shares belonging to the defendant, and make a return of the same
to the Sheriff .of the county in which he lives, which said Sheriff
shall proceed to advertise and sell the same, as required by law.
When the Constable levies an execution in which the Sheriff is
a party, or in which he is interested, he may proceed to sell the
§ 4085.

property, as a Sheriff

§4086.

is

authorized to do.

A

reasonable compensation shall be allowed to Con- Compensa
upon to the place of salejSSiJl 0011
there appears to be an absolute necessity for doing so, to

stables for carrying property levied

when

be judged of by the Justices of the
Note.— For
Part

1,

Title 5,

tion 3574.

district.

other powers and duties of Justices

Chapter

When

8,

Articles 1 and

the Sheriff

is

2.

As

.of

the Peace and Constables, see

to levies

a party, see section 3554.

on land or negroes, see

sec-

"
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Chapter

1,

— Of the

Bill

and Subpoena.

TITLE XXVII.
EQUITY PLEADING AND PRACTICE.

Chapter
Chapter

1.

2.

Chapter
Chapter

4.

Chapter

5.

Chapter

6.

3.

Of the bill and subpoena and service thereof.
Of demurrers, pleas and answers.
Of interlocutory decrees, receivers, masters, &c.
Of the trial and its incidents.
Of the decree and its enforcement.
Of other proceedings in chancery.

CHAPTEK

I.

OF THE BILL AND SUBPCENA AND SERVICE THEREOF.
Section.

Section.

40 8 1. Proceedings by

4094. Discovery

bill.

4088. Discovery— interrogatories.

4095. Venue.

4089. Amendments.

4096.

4090. "Who

may

& perpetuating testimony

Manner and time of

filing.

409t. Subpoena and service thereof.

sue.

4091. Persons laboring under disability.

4098. Sanction of the Judge

4092. Parties defendant.

4099. Duty of the Clerk.

4093. Bills— different kinds

4100. Dismissal of

of.

The ordinary proceeding

—when.

bill.

by bill,
which shall be addressed to the Superior Court, or the Judge
presiding therein, and shall plainly set forth the ground of complaint, and the persons against whom a subpoena is prayed.
§ 4088. If discovery is sought of one or more of the defendants
Discovery—
8*"
it
shall
be specially prayed, and interogatories regularly numberSries!
ed, shall be embodied in the bill, as to every point on which discovery is sought, and the names of the defendants from whom
§ 4087.

Proceedings

in chancery shall be

by bill.

answers under oath or affirmation are required.
Formality

tiate

sue.

amendment

be allowed therein as in a proceeding at law.
§ 4090. Any person who cannot sue at law, may complain in
equity, and every person who is remediless elsewhere, may claim

to

Who may

mere formality or omission of a formality shall vior delay a proceeding in equity, but the same liberality as

§ 4089. E~o

&

shall

the protection and assistance of a court of equity to enforce any
right recognized
Persons unty.

§

by the law.

4091. Persons not sui juris

the latter two cases

ad

may

appear, either

by guardian

by the court. In
the court may require such bond as shall pro-

or next friend, or guardian

tect the interest of the person

litem appointed

under

disability.

793
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Chapter

1.

—Of the

Bill

and Subpoena.

should
§ 4092. Generally, all persons interested in the litigation
JJJjg^
be parties to a bill, but legatees, distributees and wards suing
executors, administrators, and guardians need not join others interestedin such estate as parties, complainant or defendant, unless

some

special adverse claim

is set

up

Di8tributee
8ain s

*^ e

as against such co-distribu-

tees or legatees.

A bill is either

§ 4093.

Every

bill is original

original or in the nature of original.

which commences a proceeding

g|™ i(m

of

for relief or

Bills for the review, or avoidance, or injunc-

discovery, or both.

tion, or execution of a

former decree are in the nature of original
Cr08S

A cross bill

bm

need not be filed in this State. The defend.ant in every case may set up any matter in his answer, which under the English practice should be the subject of a cross bill, and
may require therein any discovery from the complaint he may
desire.
No supplemental bill need be filed in this State. All sappiemenIf new par.such matter shall be allowed by way of amendment.
ties are necessary, by reason of any matter thus set up in the answer or by way of amendment, the court shall give such direction to the cause, to secure a hearing to such parties, as if a cross
Bills of revivor arevivor.
bill or supplemental bill had been filed.
bills.

-

abolished.

§4094.

A bill for discovery merely,

ny, shall not be sustained unless

proceeding at law

is

or to perpetuate testimo- Discoreiy &

some reason

is

shown why the testimony-,

inadequate.

§ 4095. All bills shall be filed in the county of the residence of

one of the defendants, against

whom a

substantial relief is prayed,

except in cases of injunctions to stay pending proceedings,
the

bill

may

venue*

when

be filed in the county where the proceedings are pen-

no

ding, provided

relief is

prayed

as to matters

not included in

such litigation.

§4096.
its filing

shall

be

No

bill shall

unless
filed in

it

require the sanction of the Judge before Mode &tim»

Each

prays some extraordinary remedy.

the Clerk's

office, at least

bill

thirty days before the

term to which it is returnable, and shall be served on the defendant at least twenty-five days before such term.
be the duty of the Clerk to annex to each bill a subpoena,
subpoena directed to the defendant, and requiring his appearance
at the term of the court to which the bill is returnable
and also,
Clerk's dutv
to make out and hand to the Sheriff, or his Deputy, a copy of the
bill and subpoena to be served on the defendant in like manner
§ 4097. It shall

;

as petitions at

common

law.

Service on defendants residing in

7
sheriff!
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Chapter

any person, who
file

— Of the

Bill

and Subpoena.

may

another county,
in another

1.

be made by the Sheriff of such county, or
after examination of the original and copy, will

an affidavit (subject to be traversed) as to the fact of service.

If the defendant does not reside in the State, service of the
or

dents.

bill

any order of court may be made by publication in any public

gazette of this State (under the direction of the court) once a
Anattomey.

month

Extraordin-

sCnted in court by an attorney at *aw or in fact, service on such

J

for four

months.

If the non-resident defendant

attorney shall be sufficient.

'

And

in the foregoing provisions, Jie

in all cases not

is

repre-

embraced with-

Judge may prescribe

for extraor-

dinary service, according to the exigency of each case.
ex
tralrits.

'

when

chambers^

remedy is prayed, the
of some Judge of the Superior

§ 4098. If an extraordinary process or

sanction of

Judge of court, or
Courts of this State, must be first obtained before such process is
issued or such remedy granted.
The application may be ex parte,.
and granted without a hearing, in cases of manifest necessity. In
all other cases the Judge should be careful to allow a hearing before passing the order.
In all cases, on ten days' previous notice
sanction of the

arL(^- * ne

filing

chambers to

of defendant's answer, a motion

set aside or dissolve the order

may

be made

at

granting the sanction

of the court.
Duty of

service.

Dismissal

'

right.

When

such extraordinary process is granted, the Clerk
shall annex the same, together with the ordinary subpoena, to the
§4099.

bill, and also a copy thereof to the copy bill.
Such bills
and processes can be served only by a Sheriff, or his Deputy, or a
Coroner, and must be personal.
of
§4100. A complainant may dismiss his bill at any time, either
in term or vacation, so that he does not thereby prejudice any
right of the defendant.
If equitable claims by way of set-off or
3
otherwise have been set up by the answer, the dismissal of the
bill shall not interfere with the defendant's right to a hearing and
trial on such claims in that proceeding.

original
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CHAPTER
OF DEMURRERS, PLEAS

Mode

of defence, &c.

—

4102. Demurrer
4103. Pleas

4104.

II.

AND ANSWERS.

Section.

Section.
4101.

795

—

grounds

of.

different kinds of.

Answer and

4105. Verification

4106.

Amendments

4101.

How

—when necessary.

cause in equity, or

may

effect of, &c.

4108. Verification of non-residents.

exceptions thereto.

4109.

No

replication or order for trial.

4110. Notice of

filing,

A defendant may either demur, plead

§4101.

—

defendant must answer.

file

two

&c.

or answer to a Modes of de-

or all of these defences at once,

without waiving the benefit of either, or

may

two or more

file

order of dissame action in like manner as at law. In all cases, position.
demurrer, pleas and answer shall be disposed of in the order
named; and all demurrers and pleas shall be filed and deter- Time of
mined at the first term, unless continued by the court or by con-

pleas
*

to the

'

sent of parties.

§ 4102.

A demurrer denies the right to the discovery or relief,

whole or in part, admitting the allegations of the bill to be
true, and is founded either upon a want of jurisdiction in the

r>enmrrer

-

in

court, or of equitable right in the complainant, or

Grounds

of.

upon a non-

joinder or mis-joinder of parties,' or causes of action, or the ab-

sence of liability

by the defendant

to the complainant.

A

pure plea sets up some additional fact or facts,
§ 4103.
which, taken with the facts stated in the bill, show that the complainant
is

filed

is

not entitled to

when

relief.

An impure

Pure

piea.

or anomalous pleai mpurepiea.

the complainant, anticipating the defendant's plea,

impeach or annul its effect. In such case the
plea must negative the impeaching allegations, and must be accompanied by an answer discovering all the facts within defendant's power as to such allegations.
A pure plea need not be verification.
verified.
The answer accompanying an anomalous plea must be
alleges facts to

under oath or affirmation.
§4104. The answer of defendant, (unless further time be Answer,
given,) shall be filed within thirty days after the first term of the
court.

If the answer

may

is

not

full,

(where discovery

is

sought,) exE

and on ten days' notice shall be argued and decided at chambers. If sustained, the Judge shall
require additional answer on such terms as he may direct.
Exceptions must be filed before the hour for jury business, on the
second day of the second term.
ceptions

be

filed at once,
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2.

—Of Demurrers, Pleas and Answers.

§ 4105. If discovery

verification

is

specially disclaimed, the defendant need

not verify his answer but the defendant shall always have the
S^ege^ P ri yil e ge of putting in an answer under oath, for the purpose of
using the same as evidence on any motion to dissolve an injunc;

8

any extraordinary process or remedy granted.
Amendment A sworn answer is subject to amendment at any time, by leave
of the court, as other pleadings but an admission made in such
answer shall always be evidence, when offered by the other
tion, or to set aside

;

party.
Effect of

amendment.

Answer

to

amendment

changes
§4106. An amendment to a bill which materially
°
° the
case, opens the bill, as amended, to demurrer or plea.
The defendant shall be allowed reasonable time for answering such an
amendment. An immaterial amendment does not so open the
.

bill,

and need not be answered

at all, or shall be

answered instaAi-

ter.

§4107.

Howdefen-

Sre£

U8fc

on

disco very

is

sought the defendant must answer

to the best of his knowledge, information

and

belief.

If the de-

fendant knows nothing, but answers only to his belief from the

Effect of
8

When

s

information of others, such an answer does not require the

D©iief.

mony

of

two witnesses

When

to

overcome

it.

or answer, or other proceeding in equity

verifying

§ 4108.

non-residentis

required to be verified by a complainant or defendant,

a

testi-

bill,

who

re-

an affidavit, made before
any commissioner of this State, or any commissioner, or master,
or chancellor of a court of equity, or Judge of any court of the
State where made, authorized to administer an oath, shall be a
sides

beyond the

limits of this State,

sufficient verification
Explication
trial.

;

Notice of

demum*

§4109. ~No replication shall be filed, and no order setting
down the case for trial but the parties may commence to take
testimony as soon as the bill is filed.
§ 4110. If a demurrer or plea is filed, notice of such filing must

or

be given to the complainant or his
before the end of the first term.

solicitor,

a reasonable time

CHAPTEK III.
OF INTERLOCUTORY DECREES, AND THE APPOINTMENT OF REECEIVERS, MASTERS, AND AUDITORS.
Section.

Section.

—

4111. Interlocutory decrees and orders.

4113. Report of Master

4112. Master or Auditor.

4114. Fees of Master or Auditor.

exceptions.

—
PT.

3.

—TIT.

Chapter

At any

§ 4111.

ortion of the

Equity Pleading and Practice.
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— Of Interlocutory Decrees, &c.

stage in the progress of an equity cause, if any

same

is

ready

for,

or requires a decree, the court

interioc»to-

and

orders.

and pass such interlocutomay advance the cause and expedite a final

lay hear and determine such matters
y decree or order as

If no issue of fact

earing.

is

involved, the verdict of a jury

is

nnecessary.
in this State may appoint a Master or
Every
§4112.
J Chancery Court
*
Auditor.
n
s
laster, to whom it may refer such matters oi account as are
'

,

,

Dmplicated in their nature

;

or,

:

'

by consent of parties, may apand report upon similar matters

an Auditor to investigate
Such Master or Auditor may subpoena witnesses,
l'dispute.
dminister oaths, and hear testimony on any disputed fact, aloint

r

ays giving due notice of his sittings to the parties or their so-

citors.

§4113. The report of the Master or Auditor, when returned Report
xcep
> court, shall be subject to exceptions for such time as the court
lay allow
f

;

and. the exceptions so filed shall

and

be the only issues

fact submitted to a jury, so far as the matters referred are

mcerned.

"When submitted, the jury

shall return a verdict

on

ich exception seriatim.

§4114. The fees of the Master or Auditor shall be determined bis fees.
Y the court, unless agreed on by the parties.

CHAPTEE

IY.

OF THE TRIAL AND ITS INCIDENTS.
Section.

SOTION.
til 5. Trial

term

—when.

—when necessary.

1116.

Jury

Lll 7

Rules of evidence and practice.

.

ill 8. Bill

taken pro

The

4119. Decree for specific performance.

4120. Special verdicts and costs.
4121.

New

trials

—appeals.

confesso.

term of all equity causes shall be the second Trial term,
jrm after service has been perfected on all the parties.
§ 4116. When any question of fact is involved, the same shall Jnry trial—
§

4115.

trial

decided by a special jury, selected as in cases of appeals. If sary.
lere be no such question, or the master's report, unexcepted to,
3

>vers all
le

such questions, the Judge

may render a

decree without

verdict of a jury.

§4117. The rules of evidence shall be the same as in
iw,

and the rules of practice

as to continuance,

trials

at Rules of evi-

and in the con- praeSS

d

PT. 3.— TIT. 27.—Equity Pleading and Practice.
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Chapter

4.

— Of the

Trial

and

its

Incidents.

duct of the cause before the jury, except that when a complainant relies solely on the defendant's answer, he shall be entitled to

open and conclude the cause.
Bill taken
§4118. If at the trial term no answer has been filed, and the
%>ro eonfesso
complainant has not in his bill disclaimed discovery, and no sufrendered for the neglect of defendant, the facts
charged in the bill shall be taken as confessed, so far as the complainant (or his solicitor in his absence) will swear that the same
are true, or according to his information and belief, must have
ficient excuse is

ant refusing
to answer.

Decree for
specific per
formance.

Special ver

been admitted to be true by the defendant in an honest answer.
And the court may proceed to decree thereon. The same rule
shall be enforced against a complainant who fails or refuses to
respond as to any matter set up in defendant's answer and of
which discovery is sought from complainant. In proper cases the
court may compel an answer by attachment for contempt.
decree for specific performance shall operate as a
§4119.
deed to convey land or other property without any conveyance
being executed by the vendor. Such decree, certified by the
Clerk, shall be recorded in the registry of deeds in the county
where the land lies, and shall stand in the place of a deed.
§4120. Special verdicts may be found by the jury, and they

A

diets.

may recommend

Costs.

respective parties.
to

New trials.
Appeals.

determine upon

§4121.

New

upon the

to the court the assessment of costs

It is the province of the chancellor, however,

whom

trials

the costs shall

may be

in equity cases in like

fall.

granted from the verdicts of juries

manner as

in cases at Jaw.

.But there shall

be no appeal from the verdict of the jury.

CHAPTEE

V.

OF DECREES AND THEIR ENFORCEMENT.
Section.

Section.
4122.

what is a docree

-

A

decree defined.

4126. Transferable like judgments.

4123. Decrees and remedies.

4121. Enforcing injunctions.

4124. Execution.

4128.

4125. Attachments for contempt.

4129. Limitation on

§

4122

-

Dormant decrees

—

revival.

bills of

review.

^ decree in chancery is the judgment of the chancellor

facts ascertained, and should be signed by him, and
minutes of the court.
the
on
tered

upon the

en-

PT. 3.— TIT. 27.-—Equity Pleading and Practice.
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§ 4123.

so as to

power

A court

of equity

meet the exigencies of

to enforce its decrees

§ 4124.

money

mould its decrees necrees
each case; and shall have mil

lias full

when

power

to

and

rendeied.

A decree in favor of any party

for a specific

sum

or for regular instalments of money, shall be enforced

execution against the person or property as at law.

The

of Execution.
e "v

by dec™es.

plaintiff

in such execution shall be the person actually entitled without

regard to his relative position in the cause.

such execution shall be entitled to

The defendant

in

Defences

-

the privileges and defences

all

allowed to executions from a judgment at law.

§4125. Every decree or order of a court of equity may be Attachment
for contempt
n
enforced by attachment against the person tor contempt, and it
a decree be partly for money and partly for the performance of a

«i

i

duty, the former

may

«/

be enforced by execution, and the latter by

attachment or other process.
§ 4126.

and when

A decree in equity
for

money,

shall

is

transferable like other judgments,

have a

like lien.

Transfer.

Lien

§4127. Injunctions, ne exeat, prohibition, and other extraor- Enforcin „
injunctions.
dinary remedies may be enforced also by attachment.

§4128. Decrees in equity for the payment of money shall Dorman t des — revi
become dormant like other judgments when not enforced,, and

^

may

be revived upon petition and notice, without a

bill

"

or writ

of scire facias.

§4129. Bills of review shall be brought within three years Limitation
from the date of the decree rendered, or from the time of the view.
removal of the disability of infancy, coverture, imprisonment or
insanity from the person complaining.

CHAPTER

YI.

OF OTHER PROCEEDINGS IN CHANCERY.
Section.

i

4130. Proceedings

4131.

What may

by

petition.

be done at chambers.

i

|

Section.
4132.
4133.

Notice— when necessary.
To minors.

§4130. All proceedings mp&fte, or in the execution of the Proceedings
by pctltlon
protective powers of chancery over trust estates, or the estates of
the wards of chancery, may be presented to the court by petition
'

and such other proceedings be had therein
of each cause shall demand.

only,

as the necessity

PT. 3.— TIT. 27.—Equity Pleading and Practice.
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Chapter

6.

— Of other Proceedings m Chancery.

A court of

equity is always open, and hence the Judge,.
in vacation and at chambers, may receive and act upon such pe-

what may

§ 4131.

chambers,

always transmitting the entire proceedings to the Clerk,
to be entered on the minutes or other records of the court.
§ 4132. In all cases of applications for the removal of trustees,

titions,

Notice—
anece9 "

or the sale of trust property, or the investment of trust funds, or

where any person is interested besides the applicant,
notice to such persons must be shown or its absence accounted
similar cases

for before the court shall proceed in the cause.
To minora

§4133. If minors are interested, and they have no guardians,,
guardians ad litem must be appointed and notified before the
cause proceeds.

TITLE XXVIII.
ARBITRATION AND AWARD.

Chapter

1.

Special provisions.

Chapter

2.

General provisions.

CHAPTER I.
SPECIAL PROVISIONS.

Article

1.

Article

2.

Article

3.

Article

4.

Article

5.

Article

6.

Of the submission.
Of the organization and hearing.
Of continuances and adjournments.
Of the evidence and witnesses.
Of the powers of the arbitrators.
Of the rendition and effects of the award.

Article

7.

How

Article

8.

Of

attacked.

costs

and compensation of the

ARTICLE

arbitrators.

I.

OF THE SUBMISSION.
Section.

Section.

41 ?4. Controversies submitted.
controversy
submitted to
arbitration,

4135. Submission must be signed.

§ 4134. All persons having matters of controversy7
,

suit or otherwise,

-

.

may submit

*

whether in

the same to arbitration, and any

PT. 3.— TIT. 28.— CHAP. 1.— Arbitration and Award.
Article

1.

801

— Of the Submission.

personal representative of any decedent, or guardian of any infant, idiot, lunatic or

any

trustee,

may

submit to arbitration any

matter of controversy touching the estate or property of such
decedent, idiot, lunatic, infant, or of such trust estate in the

fol-

lowing manner.
§ 4135. All such submissions to arbitration shall be in writing, submission
and shall contain a clear and accurate statement of the matters writing.
in controversy submitted, and any other matter that may be pertinent to said submission, and also the names of the arbitrators
chosen by the parties. Said submission shall be signed by the
parties or their agents, and when so signed, shall be delivered to
one of the arbitrators chosen by the parties, and when this is done
said submission shall be irrevocable, except by consent of all the
parties.

AETICLE

II.

OF THE ORGANIZATION AND HEARING.
Section

Section.

4136. Must be three arbitrators.

4137.

How

4139. List of witnesses to be furnished.
4140. If any

chosen.

4138. Shall appoint time and place.

fail

to attend.

4141. Arbitrators must be sworn.

§4136. Every arbitration under this provision of this Code, to consist of
three
shall be composed of three arbitrators, one of whom shall be
chosen by each of the parties, and one by the arbitrators chosen
'

by the

parties.

§4137.

When

the submission

is

delivered to the arbitrators How chosen>

chosen by the parties, or either, such arbitrators shall then choose
another arbitrator, whose name shall be inserted in the submission.

and

The

arbitrators so chosen shall then appoint their time Time and
place of meeting, which shall be as soon as practicable, con- Meeting.

§ 4138.

with a proper preparation of the case, and the parties
shall have ten days' notice of such time and place of meeting.
§4139. At the time the submission is made, or so soon there- List of wit1*
after as may be done, the parties shall furnish the abitrators so fished.
chosen, or one of them, with a list of the witnesses, whose testi-

sistent

mony

they desire to be before said arbitrators, and any party
neglecting to do this for ten days after said submission is made,

be entitled to delay or continuance for the absence of
his testimony or witnesses.
51
shall not

802
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Article

one

2.

— Of the Organization and

Hearing.

§4140. If any one of of the arbitrators selected by the parties should fail to attend at the time and place of meeting, or be
disqualified, the party whose arbitrator is absent or disqualified,
shall then choose another in his place, and if the arbitrator chos-

of the

MiiiJ to

en by the arbitrators

is

absent or disqualified, the arbitrators

chosen by the parties shall choose another in his place, and the
arbitrators so chosen shall have all the powers of the arbitrators
first
Arbitrators

be

S™rn

chosen.

§ 4141. Before the arbitrators enter upon a hearing of said case,
to make up their award, they shall be sworn impartially to

determine the matters submitted to them, according to law and
the justice and equity of the case, without favor or affection to
which oath they may administer to each other.
either party
;

AKTICLE

III.

OF CONTINUANCES AND ADJOURNMENTS.
Section.

Section.
4142. Parties not ready

Parties not
86

postponed

—postponement.

4143. Adjournments.

§4142. When, upon the meeting of the arbitrators, if either
P ar ^J snai l not De ready for trial, the arbitrators may postpone
the hearing of the case to a future day, which day shall be as
early as

may be

consistent with the ends of justice, considering all

but there shall not be more than
of
the
case,
adjournments
except
for Providential cause.
two
§ 4143. After the arbitrators shall have commenced their invesMay adjoum
fr®m da7 to
^g a^ ons they may adjourn from day to day, or for a longer time
if the ends of justice require it, until their investigations are completed, and they have made up their award.
the circumstances of the case

;

AKTICLE
OF THE EVIDENCE

AND WITNESSES.
Section.

Section.
4144. Testimony taken

IV.

by commission.

4146. Examination of witnesses. &c.

4145. Competency of witness.

rn

.

Testimony

may betaken by commission,

Testimony
§4144.
°
y

may
be
«

taken by
commission under the
J

game circumstances, in the same manner, and subject
to the
J
game rules and regulations as are now or may be prescribed by
law for the taking of testimony by commission in the Superior
"

"
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— Of the Evidence and Witnesses.

Courts, saving only that the original interrogatories shall be filed

with one of the arbitrators and the commission issue by one of
the arbitrators, and the testimony, when taken, shall be directed
to the arbitrator

who

issued the commission.

§ 4146. All free white persons

who have

arrived at sufficient competency
ofwltnesses*
age to understand the obligations of an oath, and are not idiots

or lunatics, including also the parties to said submission, shall be

competent as witnesses in

cases before said arbitrators, saving
only that the wife shall not be a witness for or against the husall

band, nor the husband for or against the wife, except in cases

where the same

is

allowed by law.

The examination of witnesses and the admission of tes- Examination of wittimony shall be governed by the rules of the Superior Courts, mmm-ad§ 4146.

except as herein provided.

evidence.
i

AETICLE

Y.

OF THE POWERS OF THE ARBITRAT©RS.
Section.

[

4141. Powers of arbitrators.

4148.

May compel production of books,

!

&cj

Section.
4149. Administer oaths to witnesses, &c.
4150. If

all

do not attend, two

may

act.

§4147. The arbitrators shaM be clothed with all the powers of May com P «i
the Superior Courts to compel the attendance of witnesses before SrStaeSes.

them, and also to compel them to testify, and any one of said arbitrators shall have power to issue subpoenas requiring the atten-

dance of witnesses at the time and place of their meeting, which compensawl
subpoenas shall be served in the manner pointed out by law for neS*s.
the service of subpoenas in cases pending in the Superior Courts,
and witnesses so attending shall be entitled to the same compensation as witnesses attending Superior Courts, and it may be collected in the same manner.
§ 4148. Said arbitrators shall be clothed with all the

powers of May compel
the Superior Courts to compel parties to produce books and all tion ofbeSu
other papers, which they may deem necessary and proper for the
investigation of the matters submitted to them, giving to the party, his

agent or attorney, from

such notice as

is

whom

the production

is

required, Not

*

ce to

required in the Superior Courts for the produc-

tion of papers.

§4149. Said arbitrators shall have power to administer oaths May adminto witnesses and all other oaths that may be necessary for carrying the provisions of this chapter into full effect.
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Article

Two may

5.

— Of the

Powers of the

Arbitrators.

§ 4150. If the arbitrators so chosen shall fail to agree

upon an
them may make an award, which shall
and effect as if made by all three of them.

award, then any two of

award.

have the same force

ARTICLE

VI.

OF THE RENDITION AND EFFECT OF THE AWARD.
Section 4151. Rendition and
-

copy to be
the

palties—
6"

turaedto
Superior
Court.

Effect of

award.

effect of

4151. After the arbitrators shall have

award.

made up

their award,
they shall furnish each of the parties with a copy thereof, and return the original award to the next Superior Court of the county
§

where the award was made, and said award shall be entered on
the minutes of said court, and shall have all the force and effect
of a judgment or decree of said court and may be enforced in the
same manner at any time after the adjournment of said court, and
shall be final and conclusive between the parties as to all matters
submitted to the arbitrators, unless objection should be pleaded
to the same as provided in the next section of this Code.

AKTICLE
HOW

ATTACKED.

Section.

4152.
Frauds may
be suggested
at the return

term.

Issue tried

by a

special

jury.

May

be con
tinued for
one term.

I

Award

—how attacked and

When

VII.

pro'd's.

[

Section.
4153. Verdict of jury and proceedings.

award shall have been returned to said
court and entered upon its minutes, as provided in the previous
section of this Code, either of the parties may suggest, on oath,
at the term to which said award is returned, that the award was
the result of accident, or mistake, or the fraud of some one or
Whereall of the arbitrators or parties, or is otherwise illegal.
upon the court shall cause an issue to be made up, which issue
shall be tried by a special jury under the same rules and regulawhich trial shall
tions as are prescribed for the trial of appeals
term
of
the
court
which
at
the suggestion is
be had at the same
made, unless good cause be shown for a continuance, when
the same may be continued for one term only, except for Provi§4152.

said

;

dential causes.
Verdict of
the jury.

§4153. If upon the

trial

verdict finding against said

of such issue the jury shall return a

award on the

specifications

made

in

the issue submitted, the court shall forthwith pass an order va-

PT. 3.— TIT. 28.— CHAP. 1.— Arbitration and Award.
Article

7.

—How Attacked.

eating and setting aside said award

award

;

but

if

the jury shall not so

remain in full force as provided in the previous section of this Code, and shall be final and conclusive
unless the judgment of the Superior Court on the trial of such
issue be reversed by the Supreme Court.

find, said

805

order of the

shall

AETICLE

shall be

J^™^

83

VIII.

OF COSTS AND COMPENSATION OF ARBITRATORS.
Section.

Section.

.
I

4154. Clerk's fees for his services.
4155.

The

costs

may be

taxed, &c.

I

4156. Compensation of Arbitrators, &c.

|

§4154. For each award entered upon the minutes of the Superior Court, the Clerk shall be entitled to the same pay now
allowed by law for the entering of judgment in other cases, to

clerks1 fees,

be paid by the parties as directed in said award.
§4155. The arbitrators shall return in their award the costs of costs—how
the case, which they may tax against either party, or a part
against one and a part against the other, according as they

may

think just and right.
§4156. The arbitrators shall have such compensation for their compensationofArbiservices as may be agreed upon by themselves and the parties, tutors—
.

which shall be paid equally by the parties, or included in the and
judgment or decree of the court to which said award is returned
as part of the costs in said case, and if the parties fail to agree
on the amount so to be paid, the court to which said award is returned shall direct an issue (as to the amount of the fee) to be
formed between the parties and the arbitrators, which shall be
tried by a special jury, whose verdict shall be final and conclusive, unless reversed, and the subsequent proceedings thereon
shall be the same as in cases of appeal.

CHAPTEE

ooiiect-

II.

GENERAL PRINCIPLES.
Section.

Section.
415*7.

Any number

of arbitrators.

4158. Submissions

when

suit is pending.

Submissions

§ 4157.

Nothing in the preceding chapter contained

vent any of the parties

submitting any and

named

all

shall pre- toother"
in the first section thereof, from pr^dedin

matters of controversy to the arbitra- fjj Epti"

;
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Chapter

2.

*

— General Provisions.

ment and award of any number of arbitrators, as provided by
this Code, whether the same be in suit or otherwise
and whea
so submitted, the proceedings shall be governed by the provisions of this Code and the common law.
§ 4158. In all matters submitted to reference by parties in a
;

Submission

when

suit is

pending.

Proceedings

under a rule of court or other agreement in writing, signed
by the parties, (except as hereinbefore provided) judgment shall
be entered up by the party in whose favor the award is given,
and execution shall issue for the sums awarded to be paid as
they respectively become due, and to be levied on the property
of the party against whom the judgment shall have been entered
up, and such other proceedings shall be had thereon by the
court as in cases of judgments entered upon verdicts of juries.
suit,

TITLE XXIX.
PKACTICE in connection with supreme court.

Chapter

1.

Chapter

2.

Of
Of

bills

of exceptions and writs of error.

proceedings in Supreme Court.

CHAPTEE

I.

OF BILLS OP EXCEPTIONS AND WRITS OP ERROR.
Section.

Section.
4159.

When

a writ of error

lies.

4167. Notice

—how served.

Ex parte

4160. Bill of exceptions.

4168.

4161. Tendering and certifying.

4169. Criminal cases

4162. Exceptions pendente

4170. Bill of exceptions

lite.

4163. Judge removing, dead or absent.

4171.

proceedings.

—proceedings
—how
Operates as a supersedeas —when.
Clerks and
—
in duty.
in.

filed.

4164. Death of either party.

4172.

4165. Judge refusing to certify.

4173. Filing papers in the Supreme Court.

Sheriffs

failing

4166. Failing to certify.

Whem a writ
of error lies.

Bills of exceptions
ng the
cause.

§

any

4159.

No

cause shall be carried to the Supreme Court upon

pending in the
court below, unless the decision or judgment complained of, if
it had been rendered as claimed by the plaintiff in error, would
have been a final disposition of the cause. But at any stage of
the cause, either party may file his exceptions to any decision,
sentence or decree of the Superior Court and if the same is
certified and allowed, it shall be entered of record in the cause
and should the case at its final termination be carried by writ of
bill

of exceptions, so long as the same

;

is

807
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Chapter

1.— Of

Bills of

may be asand
new trial
of exception, and a reversal

Supreme Court by

error to the

signed upon such

bills

Exception and Writs of Error.

either party, error

may

be allowed thereon when it is manifest that such erroneous
decision of the court has or may have affected the final result of
the case.
§ 4160. Either party in

any

civil cause,

and the defendant in ^ofex-

any criminal proceeding in the Superior Courts of this State,
may except to any sentence, judgment, decision or decree of such
court, or of the Judge thereof, in any matter heard at chamSuch bill of exceptions shall specify plainly the decision
bers.
complained of, and the alleged error, and shall be signed by the
party, or his attorney or solicitor.
§ 4161.

Such

who presided
ment of the
and

if

bill

of exceptions shall be tendered to the

in the cause within thirty days

Judge T^enderin^
^

from the adjourn- tug.

court, or the date of the decision at chambers,

the same

is

true and contains, in connection with the

the transcript of the record,

all

the facts necessary to the under-

standing and adjudication of the alleged error, the said Judge
" I do writ of ershall sign and certify the same, substantially as follows
:

ror

•

certify that the foregoing bill of exceptions
all

is

true,

and contains

the evidence material to a clear understanding of the errors

complained of, and the Clerk of the Superior Court of the county
of
is hereby required and ordered to make out a complete
copy of the record of said case, and certify the same as such, and
cause the same to be transmitted to the
district of the

term of the

Supreme Court, that the

errors alleged to

have

been committed may be considered and corrected." This certificate shall be the writ of error.
§4162. Exceptions tendered before the final hearing or judg- Exceptions
ment for the mere purpose of being made a part of the record, f^dent6
shall be certified to be true by the Judge, and ordered to be
placed on the record. Such exceptions must be tendered during
the term.

§4163. If the Judge trying the cause resigns, or otherwise j U(i ge
ceases to hold his office as Judge,

tendered, he

may

when

the

bill

of exceptions

nevertheless sign and certify as above.

by his own

may

-

And if

he should die before certifying the same, or otherwise becomes
capable of acting, then the party

re-

m<mng
is

in-

verify his bill of exceptions

oath, or that of his attorney, together with the oath of

one disinterested member of the bar who was present at
the trial. And such verifications shall operate in the same man- &c. absent
at least

'
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.
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Bills

ner as the certificate of the Judge.

home, or by other casualty

If the

fails to certify

Judge
the

is

bill

absent from

of exceptions

within the time specified (and without fault of the party tendering)

may

fie

still

sign and certify as soon as possible,

which

shall

be

held and deemed valid.
4164. If either party dies between the hearing and the ten-

§

Party dying

dering of the

bill

of exceptions, the Judge shall nevertheless sign

be made in the Supreme
Court as in other cases the notices required in such cases to be
given and received, may be given and received by the attorneys
of the respective parties though such parties be dead.
If the Judge
§4165.
x
° shall determine that the bill of exceptions
"
is not true, or does not contain all the necessary facts, he shall return the same within ten days to the party, or his attorney, with

and

certify the same,

and parties

shall

;

„

,

Judge

m

refu-

sing t« cer-

,

same in writing.
met and removed, the Judge may then

his objections to the

certificate the cause of the delay.
other party.

maJ

If these objections are
certify, specifying in his

If the Judge sees proper, he

order notice to the opposite party of the fact and time of

tendering the exceptions, and

may

hear evidence as to the truth

thereof.
judge faning o sign.

§4166. If from any cause the

|^

n^ j ucjg e w ithout

bill

of exceptions

is

not certified

fault of the party tendering, such party or

term of the Supreme Court,
obtain from said court a
petition
and
on
be,
Mandamus mandamus
ni si directed to such Judge. Such petition must
set out substantially the bill of exceptions tendered, and shall
be verified by the attorney as to the truth of the bill as tendsred, and by the party or his attorney as to the other facts staservice
ted thererein. The mandamus ni si shall be served by some
Sheriff of this State, and his return made to the Clerk of the Supreme Court. It shall be returnable at some term of the Supreme Court, at which term the court shall consider and deter8 reg
*mine the validity of the reasons given by the Judge for his failferterf
ure or refusal, but in no case shall a traverse as to the truth of
such return of the Judge be allowed. If the reasons be insufficient, or the Judge fails or refuses to make any return to the mandamus ni si. the Supreme
Court shall issue a mandamus absolute
x
Mandamus
»
absolute,
commanding the" Judge to sign and certify the bill of exceptions.
If he still refuses so to do, the cause shall be heard by the Supreme Court on the exceptions as verified in the petition for
his attorney shall apply at the next

wherever

it

mandamus.

may
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after the bill of exceptions is signed
»

service of

copy on de-

and certified, the party plaintiff therein, shall serve a copy there- fomdanta.
of upon the oposite party or his attorney, and if there be several
parties with different attorneys, upon each, with a return of such
service (or acknowledgement of service) endorsed upon or annexed
to such bill of exceptions, and they alone are parties defendant in
the Supreme Court who are thus served.
&» pa***
If the proceeding
§4168.
r
°
© in the court below be ex pcvrte, and
7

-*•

proceedings.

In ca-

no opposite party, notice to no one is necessary.
ses of interpleader or otherwise, where the real contestant is not real contesthe opposite party on the record, notice shall be given to such
real contestant, in addition to the copy served as above.
§ 4169. In a criminal case, the copy bill of exceptions shall be In criminal
ca8e8
served upon the Attorney or Solicitor General, as the case may
be, or upon a Solicitor General pro tern, who tried the cause, if he
there

is

'

is still

acting under the appointment.

§4170. Within fifteen days from the date of the certificate of Filing in
the Judge, the bill of exceptions shall be filed in the ofiice of the
Clerk of the court where the case was tried and in ten days from
the date of such filing, it shall be the duty of the Clerk to make
out a copy of such bill, together with a complete transcript of the
eierk's duty
record in such cause.
Such transcript,
together with the original
L
°
—transcript.
P
bill of exceptions, the Clerk shall transmit, together with a certificate that the same is the true, original bill of exceptions, and a
true and complete transcript of the record in such case, to the
next term of the Supreme Court, as required in the Judge's cer;

.

tificate,

copy

directing the

bill

same

to the Clerk of the said court.

of exceptions shall be retained in the

office

The fxcepKwsf

of the Clerk

of the Superior Court.

§4171. The bill of exceptions thus filed shall operate as a su- s^persedca&.
persedeas upon the plaintiff in error complying with the following terms In a civil cause, the party shall, on or before filing the
:

of exceptions,
pay all costs, and by himself, his agent or atr
In civil oa,
torney
fact or at law, give bond with good security, payable 8e8
bill

,

m

.

,

.

-

payment of the
eventual condemnation money, and all subsequent costs, which
bond shall be attested and approved by the said Clerk. Or he Boad

to the opposite party, and conditioned for the

may file an

with the said Clerk, stating that he is unable from his poverty to pay the costs and give the security for
the eventual condemnation money, and that his counsel has advised

him

affidavit

that he has good cause for a writ of error,

which

af-

'

—

,

PT.
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Bills of

were paid and bund given.

fidavit shall operate as if the costs

a criminal cause, where the offence

is

In

bailable, the defendant shall

enter into a recognizance before the said Clerk, with security to

be approved by him, in a sum to be fixed by the presiding Judge,
conditioned for the personal appearance of such defendant, to
In criminal
cases.

abide the final order, judgment or sentence of said court.
offence

is

time of filing the

bill

of exceptions.

If the party

his poverty to give the recognizance, the

Judge

is

unable from

shall order a su-

persedeas upon the filing of an affidavit as provided in
Informa
pauperis.

If the

not bailable, the Judge shall order a supersedeas at the

civil cases,

but the defendant shall not be set at liberty without the recognizance.

Mandamus
vs. Clerk or
Sheriff.

Suitors not
to Buffer.

any Sheriff, or Clerk, or other officer shall fail to
discharge any duty required of him in connection with the foregoing provisions, upon petition the Supreme Court, or the Judge
of the Superior Court may compel the performance of such duty
by mandamus / and no suitor shall lose any right by reason of
the failure of such officers to discharge their duties, where he has
been guilty of no fault himself, and has exercised ordinary dil§ 4172. If

igence to secure their discharge of duty.

§4173. The papers transmitted to the Supreme Court may be
preme court filed at any time before the court has completed the docket for
Time

of

If they are not filed

that circuit at that term.

by that time, the

judgment of the court below shall stand affirmed (unless the
plaintiff is protected under some one of the foregoing provisions)
and shall be so entered in that court upon the production of the
certificate of one of the Judges of the Supreme Court, under the
Effect of
failure.

seal of the court, as to the fact of the failure t© file the papers
-.

.

time required.

in the

CHAPTEK

II.

OF PROCEEDINGS IN THE SUPREME COURT.
Section.

Section.
4114. Order of docketing cases.

4181. Remitter.

4175. Time of docketing cases.

4182. Damages.

4116. Decisions at the

4183. Execution

4117.

Making

41*78. If

first

term.

4184.

parties.

the record

is

incomplete.

may

issue

—when.

Amendments.

4185. Transcript to be

4179. Judges dissenting.

4186. Attorneys

4180. Decision and future direction.

4187. Taxing cost.

filed.

liable for costs.
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by circuits in the order in ojjfg^
which they are received by the Clerk, and the Clerk shall, at least
pilb
one month prior to the session of each term, publish in two pub- HSL
lie gazettes at the place where the court shall sit, the order in
which the respective circuits of that district will be docketed for
§

4174. All causes shall be docketed

"

a hearing.

The docket

be open for the reception of causes so Time of
long as the cases from the circuit whence they came are being
heard, but when the docket for that circuit is closed, no cause
shall be received except by special order of the court on proper
§ 4175.

shall

cause shown.
§ 4176.

The Supreme Court

shall proceed to hear

and determ- Deci6ion at
fir8t

term

all
term (unless prevented by
cases properly docketed, and with the records made up ready for
a hearing. And no continuance shall be allowed except for continuance

ine at the

Providential cause)

first

*

Providential cause.
§ 4177. Should

been signed and

any party die

certified,

after the bill of exceptions has Making

the death being suggested of record in

the Supreme Court, parties shall be

manner

heretofore prescribed

made by

by the

par-

ies

scire faeias, in the

rules of said court.

§4178. If the transcript of the record is incomplete in a ma- Iftherecord
m
terial point, the fact being suggested on the oath of the party or piete!°
his counsel, the cause shall be postponed and a mandamus issued
~

requiring the Clerk to complete the transcript.

If,

however, the

other party will admit the existence and effect of the omitted ^SHS*
record, such admission in writing, shall constitute a part of the

party

-

and the cause shall proceed to a hearing. If the Clerk reup any of the papers, the plaintiff in error or his
counsel, may apply to any one of the Judges of the Supreme Mandamus
Court in vacation and obtain a mandamus ni si against said Clerk, ln Tacatlon
and returnable to the term of the court where the case should be
tried
and for a continued failure or refusal, the Supreme Court Attachment

record,

refuses to send

-

;

may

attach the Clerk for contempt.

for

contempt

§4179. If the court is not unanimous in its decisions, the Judges disJudges shall deliver the opinions seriatim, but they shall not be
required to write them out. The opinion of the majority shall
decide each question. If but two Judges preside, and they are
divided in opinion, the cause shall be re-argued before the remaining Judge, with a full bench, ere the term closes, if possible. If
not possible, the judgment of the court below shall stand affirmed,

upon the

certificate of the fact of the division of the court,
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Judge

is

in the

Supreme Court.

absent from Providential cause, in which

event the cause shall stand continued.
§ 4180.

Decision.

The

be within the power of the Supreme Court
to award such order and direction to the cause in the court below
as may be consistent with the law and justice of the case.
minutes, and

a"
e
tol direction

-

Remitter.

decision in each cause shall be entered on the

.

§ 4181.

shall

it

The

and any direction awarded

decision of the court,

by the Clerk to the court below,
under the seal of the Supreme Court, and shall be respected, and
in good faith carried into full effect by the Superior Court.
The
in the case, shall be certified

remitter shall contain nothing more, except the costs paid in the

Damages

in

firmance.

Supreme Court.
§ 4182. Ten per cent, damages may be awarded by the Supreme
Court upon any judgment for a sum certain, which has been carried to said court,
ion, the cause

and there affirmed

was taken up

for

Provided, in their opindelay only, and it shall be so en;

tered in the remitter,
§ 4183. If the

judgment
execution

judgment below

is

affirmed,

upon

filing

the re-

at mitter with the Clerk of the Superior Court in vacation, the su-

persedeas shall cease, and execution shall issue at once for the

bill

ceptions

amount of the
§
v 4184. The

amendable.

(Jourt, so as to

conform to the record

Bui of ex-

Transcripts

§ 4185.

The

original judgment.

and
costs.

against other
party.

,

m the cause.

Supreme Court, but

shall

by

be carefully labelled

be easily found when needed.
The attorney representing the plaintiff's cause shall,
cases, be responsible for the costs in the Supreme Court.

filed, so as to

§ 4186.

in all

If there
Judgment

may
amended in the Supreme
d be

transcript of the record shall not be recorded

the Clerk of the
Attorney

of exceptions
A

is

a judgment of reversal, the plaintiff in error shall be

entitled to a

judgment
°

J

for the

amount of such

defendant in error, so soon as the remitter

is

the
costs against
°

returned to the court

below.
Taxing costs

§4187. At the close of each judgment on the minutes, the
Clerk shall tax his costs, subject to revision by the Judges of the

Supreme Court, and the
of the remitter.

costs so taxed shall

be entered as a part

