


district. The new Table turned the ‘Okchun County’ into a separate district, leaving the
new district composed of the ‘Boeun and Youngdong Counties,” which are
geographically semratf:d.}74

The complainants who reside in over-populated districts such as “Seoul Kangﬁam-
Eul’ filed a constitutional complaint, arguing that their right to vote and right to equality
were violated because their votes are unreasonably diluted compared to the voters in the
‘Chonnam Changheung County’ district. Other complainants, residing in ‘Chungbuk
Boeun County,” brought a complaint asserting that their right to vote and equal weight of
votes were infringed when their county was combined with the geographically separate
“Youngdong County.’ 17

The Court, for the first time, gave its opinion on the principle of equal election and
the permissible limit on population disparity and later found the ‘Pusan Haewoondag and
Kijang County’ electoral district violative of the permissible limit. The Court also found
the ‘Chungbuk Boeun and Youngdong Counties’ district arbitrarily defined and struck
down the entire Plan in accordance with the inseparability of electoral district plan,'™

The principle of equal election is a manifestation of the principle of equality in
elections. It not only refutes multiple votes, carries a meaning of equality in the number
of votes, and recognizes one-person-one-vote for all, but also mandates equality in the
weight of the votes, that is, the extent that one vote contributes to the entire system of

election. Although the constitutional mandate of equal weight of votes is not the sole

absolute standard and the National Assembly may seek other rational policy goals in

'™ 7.2 KCCR 760, at 766-67.
5 1d at 767.
7 1d at 777
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particular instances of redistricting, it is the most important and basic standard after
which other goals can be factored in. When there is inequality in the weight of votes, the
Court reviews the rationality behind such inequality as a product of discretion within the
constitutional limit, and when it cannot be perceived as reasonable even in light of
various non-population-related factors that the National Assembly may consider, it is
deemed unconstitutional.'”’

However, Justices differed on the permissible limit of population disparity.

Five Justices set the permissible maximum ratio between the most populous district
and the least at 4:1, equivalent to a permissible maximum deviation from the average
district of 60%. Since the average population per district is 175,460, the most populous
district should not have more than 280,736 voters and the least should not have less than
70,184, Therefore, they found the ‘Pusan Haewoondae and Kijang County’ and ‘Seoul
Kangnam-Eul’ districts exceeded the permissible limit and found that the redistricl:ting
plan violated the scope of legislative discretion.'” On the other hand, four Justices set the
maximum deviation from an average district separately for different types of districts,
and found that no district could exceed 50% deviation. They found the ‘Pusan
Haewoondae and Kijang County’ in violation of the limit of legislative discretion.™

On the issue of gerrymandering, the Justices unanimously held that a district should
be composed of a contiguous geographical area except for certain extraordinary and
inevitable circumstances. In this case, without any extraordinary reason or inevitability,

‘Boeun County’ and “Youngdong County,” which are completely separated from each

T 1d at 771-73.
8 Jel at 777-80.
U% 1d at 787-88.
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other by ‘Okchun County’ in the middle, were joined in one electoral district. Such
arbitrary redistricting departed from the scope of legislative discretion, and was found to
be invalid,'™

Even though some criticized the maximum population disparity set by the decision as
being too generous, and the Court’s stance as being too passive in realizing political
equality, the central principle of democracy, this decision carried a historical meaning in
that it stopped the give-and-take collusion of politicians around electoral redistricting and
placed a cap on their discretion.

Further, the case made clear that issues of the election process are no longer “non-
justiciable political questions” in Korea.

2. Local Government Election Postponement Case'™

A decision on the merits in this case would have questioned the constitutionality of
the presidential measures postponing the first Jocal government heads election ever in
Korean history. The majority opinion of the Court, however, dismissed this claim on the
ground that a statute was enacted during the review to justify the postponement,
eliminating the justiciable interests.

The National Assembly revised the Local Autonomy Act on the basis of Article 118,
Section 2 of the Constitution and set the date of the first election of local government
heads as December 30, 1991'%? and later revised again to change the date to “December
30, 1992 or earlier.”'® Then, when some members of the media and business advocated

further postponement, citing the likelihood of economic instability and social confusion

0 14 at 788-89.
Bl g3 KOCR 176, 92 HunMa 126 (Aug. 31, 1994).
12 orean Act No. 4162 (Dec. 30, 1989).
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accompanying the election, the respondent President Roh Tae-Woo announced at the
1992 New Year Conference that he would postpone the election to 1995 or later, and that
he would discuss the appropriateness of this action at the 14" National Assembly.
Afterwards, the 14% National Assembly Election was held on March 24, 1992. Because a
preliminary negotiation on whether fo conduct the local government heads election
stalled, the 14" National Assembly did not even open its regular session. In the
meantime, the Administration submitted to the Assembly a bill postponing the election to
June 30, 1995 or later, and the June 12, 1992 statutory deadline to announce the date of
the election passed.'™ |

At that point, fifty-nine petitioners who were planning to run or vote in elementary or
regional local government heads elections filed a constitutional complaint, claiming that
their right to vote and to hold public office (right to be elected) was violated when the
government failed to announce the date of the election by June 12, 1992, as required by

'8 Supplement Article 2,

the then-effective statutes, the amended Local Autonomy Act
Section 2, the repealed Election of the Heads of Local Governments Act'®® Article 95,
Section 3 and its Supplement Article 6.'%

The respondent President argued that this claim should be rejected on the ground of

the executive prerogative action doctrine, that is, that there was no judicially manageable

standard.'® He raised as a defense the issue of the Continental doctrine of “an executive

*** Korean Act No. 4310 (Dec. 30, 1990).

%% 6.2 KCCR, at 184.

"% Korean Act No. 4741 (Mar. 16, 1994).

* Repealed by Korean Act No. 4739 (Mar. 16, 1994).
#76-2 KCCR, at 184,

8 14 at 186.
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prerogative action” or the American doctrine of “a political question”™ among many
others.

Although the Court’s majority dismissed the case on the grounds that the changes in
the relevant statutes during their constitutional review extinguished the legally protected
interests related to the postponement of the local government heads election without

1% Justice Byun Jeong-Soo, in his

regard to the ‘executive prerogative action question,
dissenting opinion,'” emphasized that the executive prerogative action doctrine should
be repealed, that even highly political actions which are repugnant to constitutional

orders and, especially, actions which infringe individuals’ constitutional rights should be

reviewed by the Court.”

'® While the case was pending, the National Assembly set up the Political Relations Laws Special
Review Committee and sought to remedy the omission politically. On March 4, 1994, the Plenary Session
of the National Assembly passed the Act on the Election of Public Officials and the Prevention of Election
Malpractices Act as well as the revisions to the Local Autonomy Act and the Political Fund Act on a
bipartisan agreement. The respondent signed them into effect on March 16. The amended Local Autonomy
Act specified the postponement to June 30, 1995 or earlier in its Supplement 2. The new Act on the
Election of Public Officials and the Prevention of Election Malpractices Act abolished advance
announcements of election dates and instead fixed them statutorily {Articles 34 or 36, Supplement Article 2
and 7, Section 1). As a result, the state of the respondent’s violation of the old law by failing to announce
the date of election was extinguished (by revision of that law). However, even if the changes in law or fact
during the review extinguished legally protectable interests, a justiciable interest would be exceptionally
recognized for those violations of basic rights that are likely to repeat or for those disputes, resolution of
which are vital to defense of the constitutional order, The repeatability is not an abstract or theoretical
possibility but a concrete and real possibility. The importance of constitutional resolution means a lasting
constitutional importance. In this case, advance announcements are abolished and election dates are
statutorily fixed; therefore, there is neither repeatability of no-announcements nor importance of
constitutional clarification. Hence there was no justiciable interest. /4. at 190-94,

190 1t can easily be derived from Articles 24, 25 and 118, Section 2 of the Constitution and the essence
of local autonomy that the representative of a local government should be elected by the willing support of
the locals, Therefore it is a constitutionally guaranteed basic right. The respondent’s duty to enforce the
statute is also pursuant to Articles 66, Section 4, 69 and 118, Section 2 and the complainants’ right to run
and vote in elections are subjective rights. The complainants had a right to demand the election at the time
they did. Furthermore, the prerequisite repeatability of the same violations should be measured by
repeatability of the President’s disruption of the legal order or failure to discharge his statutory duty. Also,
the importance of constitutional resolution is immediately recognized upon a showing of possibility of
hasic rights violations. The complaint met the justiciability requirements.” I/ at 218-235.

Pl Id at220-21.
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2 the Court defended itself

In response to criticism of the decision for its tardiness,
by explaining that, while seriously examining the constitutional issues involved in the
complaint, it awaited an appropriate resolution to be reached in the National Assembly, in
consideration of that body’s policy-making privilege and role.'” Paradoxically, this
justification implied that it could not decide the case because there were no judicial
standards.'™
C. Presidential Pardon

As we have seen in the previous subchapter, the exercise of the Pesident’s pardon
power has been deemed an “executive prerogative power” and the KSC is currently
considering a case pertaining to this issue. In 2000, the Court dismissed a prisoner’s
constitutional complaint concerning the President’s grant of ammnesty to another
prisorie:r.195

The petitioner, sentenced to penal servitude for life, filed a constitutional complaint
with the Court, alleging that his equal protection right was invaded when the President
granted a limited pardon to the son of a former President. The son, who was sentenced to

two years in jail on conviction of taking bribes and tax evasion, was exempted from

serving the one-and-a-half-years remaining in his prison term.

2 1t took two years and two months, only to result in dismissal.

' Tup KOREAN CONSTITUTIONAL COURT, THE TEN-YEAR HiSTORY OF THE KOREAN
CONSTITUTIONAL COURT 238 (1998).

1% A commentator also censured that “the President’s legisiative proposal and a number of optional
actions which the National Assembly could have teken are indeed matters of political questions whose
constitutionality or legality the Constitutional Court should restrain itself from acting upon.” Dai-Kwon
Choi, An Analysis of The Constitutional Grievances Filed Against The Government’s Decision to Posipone
Local Elections For Governors and Mayors Statutorily Mandated in 1992, 92 SEQUL NATIONAL
UNIVERSTTY JURISPRUDENCE 122 (1993),

15 Not yet officially published, 99 HunMa 499 (Apr. 27, 2000).
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However, the Court turned down the complaint due to lack of standing
requirements,’™ not on the ground of the executive prerogative action doctrine.
Therefore, the Constitutional Court also left this issue unresolved.

D. Presidential Rule-Making

The presidential emergency rule-making power had traditionally been regarded as an
“executive prerogative power,” one of the President’s emergency powers along with the
power to proclaim martial law. But the KCC made a big shift on this doctrine in
Presidential Financial and Economic Emergency Order Case."”” In this case, the Court
made a considerable change in attitude toward this issue, holding that every state action,
even those which have highly political components, shall be reviewed by the
constitutional court, as long as the issue is relevant to an individual’s constitutional
fundamental rights.

The President issued an Emergency Financial and Economic Order on Real Name
Financial Transactions and Protection of Confidentiality, which was ratified by the
National Assembly, according to the Constitution. A citizen filed a constitutional
complaint, alleging that the Presidential Order was unconstitutional because it was issued
in the absence of certain prerequisite circumstances prescribed by Article 76, Section 1 of

198

the Constitution.”® The complaint held that the National Assembly violated the

petitioner’s right to know, right to petition, and property rights by failing to impeach the

¥ The KCC has interpreted the KCCA art. 68, § | to mean that a petitioner must have a present and
direct harm to himself in order for the KCC to have jurisdiction over the merits of a case.

“78.1 KCCR 111, 93 HunMa 186 (Feb. 29, 1996).

%8 § KOREACONST. art. 76, § 1 (“In time of internal turmoil, external menace, natural calamity or a
grave financial or economic crisis, the President may take in respect to them the minimum necessary
financial and economic actions or issue orders having the effect of Act, only when it is required to take
urgent measures for the maintenance of national security or public peace and order, and there is no time to
await the convecation of the National Assembly.”).
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President, pursuant to Article 65 of the Constitution,”” for issuing an allegedly
unconstitutional Order.*”

The main issues, in this case, were whether a Presidential Financial and Economic
Emergency Order can be the subject of a constitutional complaint, even though the fuie-
making action can be regarded as an executive prerogative action; whether the National
Assembly’s omission to impeach can be reviewed by the Constitutional Court; and
whether the circumstances preceding the issuance of the Order met the requirements
prescribed in Article 76, Section | of the Constitution.””

In this case, the Court examined whether the so-called executive prerogative actions
were subject to constitutional review. According to the Court’s reasoning, all
governmental activities, including executive prerogative actions, should exist only to
protect the people’s constitutional rights and to promote the free exercise of these rights.
Even high-level political decision-making must be subject to constitutional review if it
directly involves infringement upon constitutional rights. In particular, the financial and
economic emergency decree has the same effect as a statute, and the exercise of such a

power should be subject to constitutional serutiny ***

19 ¢ KOREACONST. art, 65, § 1 (“In case the President, the Prime Minister, members of the State
Council, heads of Executive Ministries, Justices of the Constitutional Court, judges, members of the
National Election Commission, the Chairman and members of the Board of Audit and Inspection, and other
public officials designated by Act have violated the Constitution or other Acts in the performance of
official duties, the National Assembly may pass motions for their impeachment.”); art. 63, § 2 (“A motion
for impeachment prescribed in § 1 may be proposed by one third or more of the total members of the
National Assembly, and shall require a concurrent vote of a majority of the total members of the National
Assembly for passage: Provided, That a motion for the impeachment of the President shall be proposed by
a majority of the total members of the National Assembly and approved by two thirds or more of the total
members of the National Assembly.”).

9 g 1 KCCR 111, at 113-14,

I at 114,

P 1d at 116-17.
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The Court, for the first time, held that the Presidential Order was subject to review by
the KCC when it directly involved a violation of fundamental rights of citizens, and
therefore this was not a political question. However, the Court declined to review the
constitutionality of the National Assembly’s failure to impeach the President, because the
National Assembly has sole discretion to make impeachment decisions and it has no
affirmative duty to act, and therefore dismissed the complaint because the Presidential
Order in question was properly issued.””

V. Recent Ambiguous Trend

A prominent feature of the political question doctrine is the slightly different views of
the Korean ordinary courts and the Constitutional Court. The ordinary courts should have
shown more judicial activism, because they are also invested with “the power to make a
final review of the constitutionality or legality of administrative decrees, regulations or
actions in a trial” by the Constitution. It may be that they are stil afraid of the “executive
prerogative power.”

In recent cases™ involving political questions, the Constitutional Court has rejected
claims because of the lack of the plaintiff’s standing, without regard to the political

question doctrine. It is still not obvious whether the KCC has repealed the “executive

prerogative action doctrine.”

23 1 at 118-19.
2 Not yet officially published, 99 HunMa 499 (May 27, 2000); 10-2 KCCR 363, 97 HunMa 404 (Sep.
30, 1998).
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CHAPTER 4
POLITICAL QUESTIONS: A COMPARATIVE PERSPECTIVE

Comparison of the political question doctrines of the two countries shows different
features in several aspects.

1. Is There Any Difference in the Definition and its Scope?

Even though it is difficult to precisely define the concept of the political question
doctrine,m5 it is also hard to reject an argument that “an examination of the relevant case
law reveals that such a doctrine is very much alive in the USSC df:cisimls‘.”?‘o6
Withholding observation upon its nature, therefore, the doctrine may be described as a
judicially self-imposed restriction on the powers of judicial review” From this
perspective, although the terminologies and their scope have been slightly different in the

208

United States and in Korea through both countries’ histories,” the recent decisions by

the Korean judiciary show that it deals with political questions as a matier of

25 fohn P. Roche, Judicial Self-Restraint, in THE COURT: A READER IN THE JUDICIAL PROCESS 380
(ROBERT SCIGLIANO ed., 1962) (“The extent to which this doctrine is applied seems to be a direct
coefficient of judicial egotism, for the definition of a political question can be expanded or confracted in
accordion-like fashion to meet the exigencies of the times. A juridical definition of the term is impossible,
for at root the logic that supports it is circular: pofitical questions are matiers not soiuble by the judicial
process; matters not soluble by the judicial process are political questions. As an early dictionary explained,
violing are small cellos, and cellos are large violins.”).

2% Redish, supra note 10, at 1033,

%7 Roche, supra note 205, at 380 {“Once a case has come before the Court on its merits, the justices
are forced to give some explanation for whatever action they may take. Here self-restraint can take many
forms, notably, the doctrine of political questions, the operation of judicial parsimony, and — particularly
with respect to the actions of administrative officers or agencies - the theory of judicial inexpertise.”).

%8 A we have seen above, the “executive prerogative action doctrine” of Korea primarily focused on
the President’s power, with a few exceptions. On the other hand, the “political question doctrine” extended
its scope from the President’s discretion area to every political disputes area. In the meantime, the
comparison on the object of the political question doctrine shows both countries are a little bit different.
But this is not important, because the particular raised issues depend on the social and political
circumstances of each country, It is important to add, however, that cultural and political conditions in
Korea have constituted a favorable environment for effective judicial review.
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justiciability. Korean scholars also do not usually distinguish the meaning of political
question and executive prerogative action so far as they use the terms to refer .to a
justiciability requirement.

Furthermore, from this viewpoint, the terminology ‘executive prerogative action
doctrine,’ as a relic of the past colonial and autocratic period, which finds its origin in
‘the King’s prerogative power’ of the United Kingdom, is unlikely to be appropriate to
the usage of non-justiciability. An inflexible lexical definition by generalization can
result in confusion or misunderstanding. Although ‘political question doctrine’ is a
misnomer creating unnecessary misunderstanding, it seems more suitable to express the
character of non-justiciability than ‘executive prerogative action doctrine.’

11. Is There Any Difference in Constitutional Ground?

With respect to the Constitutional provisions giving authority to review the
constitutionality of another government branch’s action, the two doctrines are
significantly different. The Constitutional basis is the most different feature, and it makes
possible a criticism that the Korean judiciary should have employed its full autonomous
power as guaranteed by the Constitution.

In the United States, there is no explicit constitutional provision to give this authority.
The judicial review authority of federal courts stems from the famous decision in

Marbury v. Madison>” Concurrently with establishment of the Court’s power to

29 5 1) §. (1 Cranch) 137, 177-78 (1803} (“If an act of the legislature, repugnant to the constitution, is
void, does it, notwithstanding its invalidity, bind the courts and oblige them to give it effect? ... This would
be to overthrow in fact what was established in theory; and would seem, at first view, an absurdity too
gross to be insisted on. ...It is emphatically the province and duty of the judicial department to say what the
law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule. ...So
if a law be in opposition to the constitution: if both the law and the constitution apply to a particular case,
<o that the court must either decide that case conformably to the law, disregarding the constitution; or
conformably to the constitution, disregarding the law: the court must determine which of these conflicting
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adjudicate the validity of a Congressional act, Chief Justice Marshall limited judicial
interference with executive action, as we have seen above. Marbury was the result of
Marshall’s political motive and consideration.?'® This fact has led to much controversy
and confusion in decisions by the USSC as well as in academic debates.*'' In other
words, it means that there is no controlling standard to decide whether certain matters
constitute political questions. This results in the changing of the scope of the political
question doctrine over time. In sum, the scope of the political question depends oﬁ the
attitude of the judiciary. When the judiciary exercises self-restraint, the scope will be
broadened. In contrast, when the judiciary engages in activism, the scope will be
narrowed.

On the contrary, in Korea, there are provisions both in the Constitution and in
pertinent statutes.”'> Strictly construed, there is no room for the political question,m
except in the case where the Constitution itself commits to other branches.*"

Theoretically, Korean courts, in particular the KCC, should review all actions and

rules governs the case. This is of the very essence of judicial duty. If then the courts are to regard the
constitution; and he constitution is superior to any ordinary act of the legislature; the constitution, and not
such ordinary act, must govern the case to which they bath apply.”); ROBERT G. MCCLOSKEY, THE
AMERICAN SUPREME COURT 25-28 (3" ed. 2000).

20 CHRISTOPHER WOLFE, THE RISE OF MODERN JUDICIAL REVIEW: FROM CONSTITUTIONAL
INTERPRETATION TO JUDGE-MADE LAW 86-87 (Rev, ed. 1994).

21 Many scholars cannot agree on several aspects of the doctrine: its definition, its scope, its validity,
or even its existence. For example, Redish, supra note 10, at 1031 (pointing out that many commentators
have “disagreed about its wisdom and validity ... [and] the doctrine’s scope and rationale”). There are
several articles criticizing the political question doctrine. Some of these authors believe that the political
question doctrine does not exist. See Louis Henkin, Is There a “Political Question” Doctrine?, 85 YALE L.I
597 (1976). Other commentators argue that the political question doctrine is dangerous to the concept of
judicial review. See Robert F. Nagel, Political Law, Legalistic Politics: A Recent History of the Political
Question Doctrine, 56 U. CHi. L. Riiv, 643 (1989), But see J. Pater Mulhern, In Defense of the Political
Question Doctrine, 137 U. Pa. L. REV. 97, 175 (1988} (arguing that “the political question doctrine is an
integral part of [our constitutional] tradition.”).

12 Spe Chapter 3, Subchapter 1 and H.

23 [ AND, supra note 9, at 15-6 (“As we all know, the Supreme Court has steadfastly refused to decide
constitutional issues that it deems to involve “political questions™...although this feature of the doctrine has
been a stench in the nostrils of strict constructionists.”).
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functions of the public authority, especially when the actions are involved with the
individual’s basic rights. Especially, the Korean Constitution explicitly provides the
Constitutional Complaint Adjudication System to more perfectly protect the people’s
constitutional rights. Under the constitutional rationale, therefore, the KCC would never
abdicate authority on the ground of the political question doctrine. Nevertheless, some

216 the

scholars have argued that, under the purposivem:ss215 or self-restraint theory,
Korean judiciary can have discretion to decide whether the case before it is justiciable.

Unfortunately, however, Korea’s unhappy political history shows that the so-called
executive prerogative action doctrine has been politically abused and the purposiveness
or self-restraint theory has come to be involuntary abandonment or avoidance of
judgment theory. In order for Korean courts to be fully enabled to test whether a
governmental decision is based on an abuse of public power, it is imperative to establish
some reasonable standards. In doing so, Korean courts might consult decisions where the
USSC has tried to protect individual rights from- the discretionary exercise of public
authority.
H1. Is There Any Difference in the Standard?

In every democratic society approving modern constitutionalism, every state action or
function shall be in conformity with the Constitution and laws made by the legislature,
i.e. the representatives of the people, and therefore the judiciary may review the

legitimacy of such actions and functions. Reviewing legitimacy is the duty which the

Constitution commands to the judiciary. Strictly construed, it is a constitutional

4% g KOREACONST. art. 68, § 4.
215 Y OUNG-SUNG KWON, THE PRINCIPLES OF CONSTITUTIONAL LAW: A TEXTBOOK 793-94 (Rev. ed.,
2000).
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command, binding all government branches including the judiciary, and not a matter of
the proper scope of judicial activism and self-restraint in democracies. This is a general
and basic principle of democratic constitutionalism. Nevertheless, some cases include
highly political issues, and sometimes highly political judgments are needed to reéoive
the issucs. Therefore, if the court decides that the issue is really political and so might be
best resolved by the political branches, the court can (not should) refuse to decide. The
most fundamental point is that only the judiciary can voluntarily decide whether the case
is a political question,*”

However, even though the judiciary can refuse to decide issues raising a political
question, it is evident that there may be compelling interests or policies superior to the
plaintiff’s right to be tried in the courts. Furthermore, (o reject the plaintiff’s claim on the
ground of the political question doctrine, there should be some reasonable standards,
which the judiciary should be subject to, although these standards can be different
according to the constitutional, historical, and societal circumstances of each country.

Although the Korean judiciary has recently acknowledged the basic principle that so-
called “executive prerogative action” should be amenable to judicial review when it is
involved with the individual’s constitutional rights, it is not clear that the judiciary has
repealed the “executive prerogative action doctrine.” Moreover, the judiciary seems to
admit that some cases include highty political issues, which might be better resolved by
political branches, not by the judiciary. Thus, there should be some standards to decide
which claims present the non-justiciability problem. Some commentators have tried to set

up criteria to govern the executive prerogative action. Arguing that because the executive

216 Y OUNG KIM, THE PRINCUPLES OF JUDICIAL REVIEW 484-91 (1998).
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prerogative action doctrine might infringe the individual’s right to be tried before the
courts and the rule of law principle, its scope should be extremely narrow, Professor
Kwon proposes the standards as follows: a textually demonstrable constitutional
commitment of the issue to a coordinate governmental branch; and/or non-involvement
with the individual’s constitutional rights.™® Unfortunately, however, no decisions by
Korean judiciary have tried to establish standards, unlike the USSC.

At this point, it seems useful to examine whether the standards of the USSC can play
an important role in Korean political question jurisprudence. As we have seen in Chapter
2, the American doctrine is summarized into two main factors: the classical version and
prudential rationale. More closely observed in the light of its historical background, the
doctrine has employed several detailed standards in practical experience and many
decisions. Professor Frank divided practical grounds for the doctrine into four categories

which overlap and which frequently buttress each other, as follows:

1. the need for quick and single policy:

2. judicial incompetence;

3. clear prerogative of another branch of the government; and
4. avoidance of unmanageable situations.”"”

Also, in Baker v. Carr, Justice Brennan employed six comprehensive criteria as

follows:

2 Rickel, supra note 34, at. 184,

218 por example, the President’s power submitting important policies relating to diplomacy, national
defense, unification and other matters relating to the national destiny to a national referendum
{S.KOREACONST. art, 72); the President’s power to request for reconsideration of a bill to the National
Assembly (art, 53, § 2); and the President’s power on foreign relations, KwON, supra note 213, at 794-95.
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1. a textually demonstrable constitutional commitment of the issue to a coordinate

political department;

2. a lack of judicially discoverable and manageable standards for resolving it;

3. the impossibility of deciding without an initial policy determination of a kind

clearly for non-judicial discretion;

4. the impossibility of a court’s undertaking independent resolution without

expressing lack of the respect due coordinate branches of government;

3, an unusual need for unquestioning adherence to a political decision already

made; or '

6. the potentiality of embarrassment from multifarious pronouncements by

various departments on one question.”

Although these criteria look somewhat partial and arbitrary, they can play an
affirmative role through theoretical acculturation suitable for the constitutional, political,
and social surroundings. As Professor Rostow has put it,”! a wise Court will take account
of the likely reactions of the political departments and of public opinion when it reaches
its decision.”?*> However, it should be remembered that this kind of consideration shall not
be raised by the Korean judiciary when the issue raised is involved with the constitutional
rights,

IV. Is There Any Difference in Application to Particular Areas?
Listing areas in which the political question doctrine seemed to be reasonably applied

over its history in the United States, those are (1) republican form of government; (2}

enactment of statutes; (3) constitutional amendment; (4) duration of state of war; (5}

29 fohn P. Frank, Political Question, in SUPREME COURT AND SUPREME LAW 38-4¢ (EDMOND CAHN
ed., 1954),

#0369 1.8, 186, 217 (1962).

2 EUGENE V., RosTow, THE SOVEREIGN PREROGATIVE 34 (1962) (“Exercising high political powers
the Court must have a hlgh sense of strategy and tactics. Its influence on our public life depends in Earge
part on the Court’s skill in advocacy and its sensitivity to the powerful forces which from time to time, in
different combinations, must resist its will.”™).

22 Seq generally MARTIN M. SHAPIRO, LAW AND POLITICS IN THE SUPREME COURT: NEW
APPROACHES TO POLITICAL JURISPRUDENCE 1-49 (1964).

62



international boundaries; (6) abrogation of ftreaties; (7) recognition of foreign
governments; (8) other matters affecting foreign policy:™® and (9) impeachment.

In contrast, in Korea, the executive prerogative action doctrine has been used in a
sphere involving with (1) presidential rule-making action; (2) exercising presidential
pardon power; (3) proclaiming martial taw; and (4) legislative autonomy.

At a glance, it seems as though the executive prerogative action doctrine in Korea is
much narrower than the political question doctrine in the United States. But, it should be
noted that the particular areas raising political question issues depend on the social and
political circumstances of each country. Therefore, it does not seem important to simply
compare the objects of the political question doctrine to each other.*** More important
points are legal, cultural and political conditions constituting favorable environments for
effective judicial review.

Furthermore, the “case-by-case inquiry™?® is more useful than generalization of each
doctrine. Thus, from now on, the most controversial area today in Korea, i.c. the
President’s pardon power, will be compared with the American practice and theory.

As discussed above, in 1999, when the incumbent President pardoned the former
President’s second son, a citizen brought an administrative litigation against the

President, secking withdrawal of the amnesty. However, the Seoul Administrative

District Court held that the exercise of the President’s pardon power was a highly

23 Up to here, see HENRY M. HARY, JR. & HERBERT WECHSLER, THE FEDERAL COURTS AND THE
FEDERAL SYSTEM 192-96 {1953).

2% It seems usual that the issue of the executive prerogative action doctrine is indispensable in Korean
textbooks on constitutional law. In discussing this foosely defined issue, textbook authors often seem o be
satisfied with introducing as many foreign theories as available in their information box, A typical way is to
list up the issues on a flat ‘comparative’ scale. This necessarily invites unnecessary confusion and
misunderstanding.

28

“ Baker, 369 U.S., at 210-11.
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political action, and therefore it could not be reviewed by the court,™® with no reasonable
explanation. After this decision, the Lawyers’ Association for a Democratic Society
requested the Department of Justice to disclose data on the President’s pardon. But the
Department refused and the Association brought an administrative action against the
Head of the Department seeking withdrawal of the refusal. At this time, the
Administrative court unexpectedly held that this was not a political question and the
Head had to release the data.?*’ Unfortunately, however, this decision was reversed in the
appellate court,” and now is pending in the Supreme Court.

Also, in 2000, the Court dismissed a prisoner’s constitutional complaint concerning
the President’s grant of amnesty,” arguing that his equal protection right was invaded,
when the President granted a limited pardon to the son of a former President. However,
the Court turned down the complaint due to lack of standing, not on the ground of the
executive prerogative action doctrine.

Therefore, the Korean judiciary has left this issue unresolved, and one constitutional
scholar argues that the pardon power is not an example of executive prerogative action.”

The history of the presidential pardon power231 in the United States is old and rich
with decisions by the Supreme Court on the issue.

In 1833, for a unanimous court in United States v. Wilson,”* Chief Justice Marshall

defined a pardon as follows:

26 geoul Administrative Court Decision No. 99 Gu 24405 (Feb. 2, 20000

27 geoul Administrative Court Decision No. 99 Gu 26517 (Dec. 3, 2000).

228 Seoul High {Appellate) Court Decision No. 2000 Nu 15783 (Sep. 13, 2001).

% Not yet officially published, 99 HunMa 499 (Apr. 27, 2000),

P K WON, supra note 215, at 795. _

By 8.ConsT. art. 11, § 2, ck. 1 (“The President...shall have Power to grant Reprieves and Pardons for
Offenses against the United States,”).

3233 11.8. (7 Pet.) 150 (1833).
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A pardon is an act of grace, proceeding from the power intrusted with the
execution of the laws, which exempts the individual, on whom it is bestowed,
from the punishment the law inflicts for a crime he has commitied. It is the
private, though official, act of the executive magistrate, delivered to the individual
for whose benefit it is intended, and not communicated officially to the court.”?

On the other hand, in 1927, also for a unanimous court in Biddle v. Perovich,>*

Justice Holmes gave a different definition of a pardon:

A pardon in our days is not a private act of grace from an individual happening to

possess power. It is a part of the Constitutional scheme. When granted it is the

determination of the ultimate authority that the public welfare will be better
served by inflicting less than what the judgment fixed.”

As Professor Buchanan properly observed and concluded, Holmes’ conception of a
pardon better promotes the policy goals of the Constitution than does Marshall’s
definition.”®

In addition, Buchanan acknowledged that the Court might avoid the issue by
classifying the scope of the pardon power as a ‘political question,” and thus non-

justiciable.”’ Rejecting the Marshall proposition that the validity of a pardon turns upon

its acceptance by the pardonee, he nonetheless stressed Chief Justice Taft’s opimion that

2 1d at 160-61.

#4274 U.S. 480 (1927).

22 1d. at 486.

% 1n defining the nature of a pardon in our “constitutional scheme,” he emphasized that the following
policy goals are importantly relevant: {1} fidelity to the text of the Constitution; (2) fidelity to the historical
bases for inclusion of the pardon power in the Constitution; (3) fidelity to the structural implications of our
constitutional system; (4) the preservation of executive capacity to promote the public welfare; and (5) the
preservation of executive capacity to bestow mercy. G. Sidney Buchanan, The Nature of a Pardon Under
the United States Constitution, 39 OmHi0 St. L.J. 36, 49 (1978),

37 14 at 65 (“[T]his article has proceeded on a dominant underlying assumption: It is in accord with
our constitutional scheme to maximize the areas in which the President has wnreviewable discretion in the
exercise of the pardon power.”).
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human dignity suffers if the pardonee is denied the right to choose between acceptance or
non-acceptance. In other words, a requirement of acceptance is necessary to give the
pardonee adequate protection against presidential abuse. ™

Although the issue of the exercise of the presidential pardon power might present a
political question in both countries, it seems evident that the individual’s constitutional
right to freely choose for himself is superior to the presidential discretion with respect to

a pardon.

P £ parte Grossman, 267 U.S. 87, 121 (1925).
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CHAPTER 5
CONCLUSION

In 2000, the political question doctrine was one of the controversial issues in Korean
courts and the USSC. While a Korean court reacknowledged the concept of the executive
prerogative action,” the USSC declined to consider the political question doctrine.”*’
The more important point is, however, that the current trend on political questions in
Korea is in line with that of American judicial activism. In other words, both countries
are trying to narrow the range of the doctrine. Nonetheless, the two are proceeding in
sharply opposite directions. Fully matured, even excessively extended American judicial
activism should return to the classical doctrine, i.e. the separation of powers doctrine and
judicial self-restraint. On the contrary, a developing Korean judicial activism should be
accelerated by the support and encouragement of the people, in support of the belief that
the constitutional adjudication system is the last resort for protection of the constitutional
rights of the people. These contradicting views on the political question urge
reconsideration of the status of the judiciary and its role in democratic society.

Two democracies, both strong and dynamic, are linked by the political question
doctrine: Korea, one of the youngest representative democracies, and the United States,
the oldest. While the latter has alrcady celebrated its bicentennial, Korea is only in its
sixth decade of independence. Notwithstanding the history of independence as a

democracy, the history of independence of the two judiciaries is also divergent: Korea is

239 geoul Administrative Court Decision No. 99 Gu 24405 (Feb. 2, 2000).
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just in its second decade,”" whereas judicial independence has been alive in the United
States for much more than two hundred years. Nonetheless, both countries share the
values of judicial activism and the vibrating heartbeats of democracy. Both countries’
courts today try to achieve social and constitutional goals, beyond examining the
technical limits of the judicial power. If a goal has been set and legitimized by consistent
judicial decisions, Courts can proceed confidently, without fear of obstacles to
intervention.

From a social jurist’s viewpoiat, a constitutional case should be analyzed in the
cancrete political-social context out of which it arises, and the question of what
constitutional law is to be applicable to the case should be answered in the political-social
context, not by use of abstract lexical definitions.**

It seems somewhat ironical to try to find the solution to legal problems concerning the
political question doctrine, as a theory, by drawing a line between “laws” and “politics™
in the social-political context. However, as we have seen in the history of the USSC, the
scope of a political question corresponds to the self-confidence and degree of
independence of the judiciary, in other words, judicial activism. Self-assurance of the
judiciary also depends upon the confidence of and encouragement by the people.”®
It is dubious whether the executive prerogative action doctrine is now in a defensive

posture in Korea, although the thorough surgical operations which have been performed

20 push v. Gore, 531 11.8. 98 (2000).

2 | count this history from 1987, when the current Constitution was revised and the new
Constitutional Court was founded by the Constitution resulted from the democratization movement by the
Korean people.

M2 Spe Chol, supra note 194, at 123-24.

243 public confidence on the USSC denied the Court Packing Plan by the President Roosevelt,
WiLLIAM BURNHAM, INTRODUCTION TO THE LAW AND LEGAL SYSTEM OF THE UNITED STATE 11 (2™ ed.
199G).
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on the doctrine in the last decade revealed and displayed its weakness and inherent ills.
The doctrine should have more exceptions than rules, and more pragmatic and flexible
applications than dogmatic and rigid contours. To achieve this goal, the most important
thing is the independence of the judiciary from the political branches, especially the
executive. Also, to abide by the constitutional command to protect the basic

constitutional rights of the Korean people, the independence of the judiciary is imperative

o the encouragement and support by the Korean people.”*

In sum, at a point in time when judicial activism and independence of the judiciary
are needed by society, Korea should pay attention to Justice Marshall’s momentous

opinion in Cohens v. State of Virginia;

“Tt is most true that this Court will not take jurisdiction if it should not: but it is
equally true, that it must take jurisdiction if it should. The judiciary cannot, as the
legislature may, avoid a measure because it approaches the confines of the
constitution. We cannot pass it by because it is doubtful. With whatever doubts,
with whatever difficultics, a case may be attended, we must decide it, if it be
brought before us. We have no more right to decline the exercise of jurisdiction
which is given, than to usurp that which is not given. The one or the other would
be treason to the constitution. Questions may occur which we would gladly avoid;
hut we cannot avoid them. All we can do is, to exercise our best judgment, and
conscientiously to perform our duty. In doing this, on the present occasion, we
find this tribunal invested with appellate jurisdiction in all cases arising under the
constitution and laws of the United States. We find no exception to this grant, and
we cannot insert one.”*"

3 KM, supra note 216, at 491-93.
¥ 19 11.8. (6 Wheat.) 264, 404 (1821).
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EPILOGUE*

[JOONGANG ILBO (Newspaper), April 8, 2002]

[EDITORIAL] Judge on the Wrong Track

The (Korean) Constitutional Court has been asked to decide whether or not the
current personnel system of judges is constitutional. Moon Heung-Soo, a senior judge at
the Seoul District Court, filed a constitutional complaint with the Court, arguing that the
current personnel system for promotion and reappointment of judges and their wage
system are unconstitutional. This is an unprecedented move by a senior judge.

Mr. Moon says in the complaint that promotion to a bench on the High (Appellate)
Court based on a performance evaluation by his superiors violates the constitutional right
to pursue happiness, equality, individuality and obligations of public service. He also
says that the reappointment system for judges after 10 years in office and judges’ wage
system also violate their constitutional rights. He proposes a system that allows judges to
be evaluated on the basis of specific and objective facts; for example, the number of cases
handled and the number of cases repealed. He also calls for a guaranteed retirement age
for judges and same-time promotion of judges appointed in the same year to high court
positions. He says he has thought about these matters over the last 20 years. He says he is
making an issue of them now because he wants to enhance the people’s trust in the courts

and the problems in the personnel system of the courts must change.

246 This epilogue is actually not a part of this paper. However, I would like to introduce these editorial
and article from a Korean newspaper, in order to show commencement of the movement for the
independence of the judiciary.
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But there are problems with the points in his petition. We cannot agree with his
saying, “Judges can gain the respect and trust of the people and handle the cases more for
the benefit of the people if they are guaranteed a seat on the bench for life.” Promoting all
judges appointed in the same year to high courts at the same time is impossible.
Guaranteeing the retirement age of judges in order to get rid of the bad old practice of
giving special favors to retired judges who open a law office is ludicrous.

Lively debate is the best way to improve the judicial personnel system. Mr. Moon’s
complaint can be a good start for public discussion. But it is not desirable to depend on
outside institution like the Constitutional Court. More desirable is discussion among the
judges themselves and a consensus from such internal debate.

[JOONGANG ILBO, April 7, 2002]

[ARTICLE] Judge Challenges Promotion System

A judge at the Seoul District Court filed a constitutional complaint against the Chief
Judge (of Korean Supreme Court) Saturday, insisting that the present personnel system of
judicial officers is unconstitutional.

A Judge Moon Heung-Soo said that the Chief Judge has been selecting candidates
from only certain district courts for elevation to chief judge at higher courts.

The personnel system violates the constitutional right to pursue happiness, equality,
individuality and the obligations of public service, Mr. Moon wrote.

He asserted that the personnel system is a relic of the past colonial and autocratic
pericd that compelled judges to follow seniority, adding that the personnel system is

hindering the independence and democratic operation of the judicial branch.
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Since a limited number of judges are promoted to the high court, Mr. Moon said, the
bench tries to avoid offending the Chief Judge, who holds personnel authority. He argued
that a new personnel administration that would evaluate the judges by their abilities
should be introduced.

He also proposed that senior judges at high courts and district courts should be treated
as equals so that when a judge is not promoted he would not have to leave the bench.

Mr. Moon asserted that the existing personnel system forces judges into early
retirement. The average age of a sitting judge is usually under 40. Courts are sometimes
called the incubator of future lawyers, since judges open up private practices after failing
to get promoted.

“I have handed in the petition because [ could not expect the court to ameliorate
personnel matters on its own,” said Mr. Moon.

The court’s administrative office dismissed Mr. Moon’s proposals as unrealistic. It
said an average of 150 persons are appointed as judges, therefore it is inevitable that only
a limited number will be promoted, since only 10 or so seats are available for high court

chief judge positions every vear.
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